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INTRODUCTION. 


The  reorganization  of  a  State  Government,  by  the  People  in  their  original  sove- 
reignty, through  delegates  appointed  for  that  purpose,  may  well  be  regarded  as  an 
event  of  the  highest  interest,  as  it  is  certainly  of  the  first  magnitude  in  its  results 
upon  the  welfare  and  prosperity  of  present  and  future  generations.  It  is  a  proud 
feature  in  the  history  of  our  institutions,  that  the  entire  structure  of  the  government 
may  be  remodled,  great  and  radical  changes  perfected,  and  the  terms  of  all  official 
incumbents  terminated — calmly,  with  perfect  order,  and  with  the  cheerful  acquies- 
cence, or  the  undisturbed  negation,  of  the  sovereign  power ;  and  that  a  revolution- 
ary movement,  marked  by  such  important  changes,  assumes  the  form  of  the  organic 
law,  without  commotion,  and  with  only  such  agitation  as  may  be  supposed  to  belong 
to  an  occasion  affecting  the  rights,  the  liberties,  and  the  interests  of  intelligent  free- 
men. 

The  Convention  for  the  revision  of  the  Constitution  of  this  State,  which  has  just 
terminated  its  labors,  affords  an  illustration,  like  that  of  1821,  of  the  admirable  adap- 
tation of  our  form  of  government,  to  the  wants  and  condition  of  a  free  people,  and 
|the  surest  guarantee  of  its  stability  and  permanence.  Nor  can  it  be  regarded  as  in- 
dicative of  a  mere  love  of  change,  that  at  long  intervals,  material  modifications  of 
the  structure  of  government,  are  demanded  on  the  one  hand,  and  conceded  on  the 
other,  or  that  they  are  finally  and  perhaps  radically  resorted  to.  Defect  is  inherent 
in  all  human  design  and  effort.  Experience  teaches  the  necessity,  or  the  advantage, 
of  change,  as  a  part  of  the  law  of  progress,  whether  in  the  departments  of  art,  or 
science,  or  government.  It  was  a  new  and  admirable  feature  of  the  Constitution  of 
1821,  that  it  provided  for  its  own  amendment.  The  present  amended  Constitution 
extends  this  principle,  and  provides  not  only  the  mode  of  intermediate  amendment, 
but  for  the  periodical  submission  of  the  question  of  entire  and  thorough  revision. 

The  proceedings  of  such  a  body,  and  the  principles  and  opinions  which  governed 
its  action,  as  also  the  views  and  opinions  of  individual  members,  must  be  regarded 
with  general  interest,  as  matters  of  information,  and  for  purposes  of  record  and  fu- 
ture reference.  With  this  view,  the  reports  now  collected  and  published  in  this 
form,  were  undertaken  by  the  reporters  for  the  Argus ;  and,  with  such  corrections 
as  their  rapid  transfer  from  the  columns  of  the  paper  to  the  pages  of  this  edition 
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hare  allowed,  are  presented  to  the  public.  It  embraces. a  full  and  minute  journal 
of  the  daily  proceedings  of  the  Convention,  with  all  the  reports  and  propositions 
submitted  and  acted  upon ;  and  the  speeches,  arguments,  debates  and  votes  there- 
on. The  final  result  of  these  deliberations  is  given  in  the  amended  Constitution, 
as  prepared  for  publication  by  the  Secretary  of  State,  and  which  directly  follows  the 
debates  and  proceedings.  To  this  is  annexed  a  copy  of  the  Constitution  of  1821, 
and  the  subsequent  amendments  ;  and  to  these,  a  copy  of  the  Constitution  of  1777, 
with  the  amendment  adopted  in  1801.  These  will  enable  the  reader  to  refer  to  and 
compare,  at  a  glance,  the  results  of  the  several  Conventions  for  the  adoption  and  re- 
vision of  the  Constitution,  from  the  organization  of  the  State  government  to  the 
present  time.  To  these  we  have  annexed  sundry  statistical  facts,  and  the  votes  on 
the  question  of  "  Conventicm  "  or  "  No  Convention,"  as  declared  at  the  annual  elec- 
tion in  1845.  And  the  volume  is  rendered  still  more  complete,  by  a  copious  Index, 
referring  to  the  page  for  each  subject,  proposition  and  speaker. 

That  it  is  free  from  imperfections,  is  not  pretended.  But  pains  have  been  taken, 
and  no  expense  has  been  spared,  to  render  it  as  perfect  and  full  as  the  circumstan- 
ces under  which  daily  reporting  in  deliberative  bodies  in  this  country,  will  allow. 
Several  speeches  not  embodied  in  the  regular  daily  proceedings,  will  be  found  in 
the  Appendix,  to  which  the  reader  is  referred  as  a  valuable  addition  to  the  work. 

The  importance  and  value  of  such  a  record,  consists  in  affording  a  full  and  com- 
prehensive view  of  the  original  articles  and  propositions  ;  the  modifications  to  which 
they  were  subjected  ;  the  form  they  finally  assumed  ,*  the  principles  or  grounds  on 
which  they  were  based ;  the  arguments  by  which  they  were  enforced,  and  which 
governed  in  their  adoption ;  and  the  relative  strength  with  which  each  article  and 
amendment  was  carried,  and  by  which  analagous  plans  or  propositions  were  defeat- 
ed : — altogether  forming  an  invaluable  documentary  and  circumstantial  record  for 
future  action  under  the  instrument,  and  for  future  reference  and  construction  if  it 
shall  obtain  the  approval  and  shall  be  adopted  by  the  people. 

To  the  general  reader  therefore,  these  contemporaneous  reports  will  be  found  use- 
ful, as  a  valuable  historical  memorial,  of  what  must  be  viewed  now,  and  will  be 
much  more  so  regarded  hereafter,  as  a  memorable  period  in  the  annals  of  the  state. 
To  legislators  and  to  jurists,  and  to  all  public  men,  they  assume  a  higher  degree  of 
importance,  as  affording  a  knowledge  of  the  spirit  or  quo  animo  of  the  occasion,  and 
as  a  guide  in  deciding  upon  the  meaning  and  construction  of  the  Constitution.  In 
this  belief,  this  volume  is  submitted  to  the  public  judgment,  and  its  authors  and 
publishers  hope,  to  the  public  favor. 


STATISTICAL  MEMORANDA. 


The  question  of  "  Convention  "  or  « No  Convention "  was  submitted  to  the  people  by  th* 
legislature  of  1845,  and  the  act  of  that  session,  entitled  "  an  act  recommending  a  Convention  t» 
the  People  of  this  State,"  and  at  the  annual  election  in  November  of  that  year,  the  aggregate  vote, 
as  officially  declared,  was  213,257  for  a  Convention,  and  33,860  for  No  Convention: — being  a  ma- 
jority for  the  former  of  179,397  votes. 

In  pursuance  of  this  decision,  the  Convention  assembled  at  the  Capitol  in  the  city  of  Albany, 
on  the  first  day  of  June  1846.  The  delegates  sedulously  devoting  themselves  to  the  purpose  of 
their  convocation,  remained  in  session  until  the  10th  day  of  October — a  period  of  131  days. 

The  business  of  the  Convention  was  first  parcelled  out  or  distributed  by  a  committee  of  seven- 
teen delegates,  to  eighteen  different  standing  committees: — besides  several  select  committees,  sub- 
sequently appointed. 

The  Articles  finally  adopted,  fourteen  in  number,  and  which  form  the  Amended  Constitution, 
were  elaborately  discussed, — many  portions  of  them  reconsidered  and  again  discussed — and  finally 
again  considered  and  passed  upon,  through  the  report  of  a  committee  of  revision,  among  the  con- 
cluding proceedings  of  the  Convention. 

All  the  Articles  of  the  Amended  Constitution  were  adopted  by  large  majorities,  excepting  the 
two  important  Articles  in  relation  to  the  Judiciary  and  the  Finances.  Both  these  were  debated 
elaborately,  and  with  great  ability.  The  former,  which  contemplates  an  entire  change  in  this 
feature  of  the  government,  and  introduces  the  anomaly  of  an  entire  elective  judiciary,  was  adopted 
finally  by  a  vote  of  fifty -three,  (53)  to  forty-six,  (46) — or  a  majority  of  seven.  The  provi- 
sion of  the  latter  which  was  most  litigated,  indeed  the  only  material  feature  on  which  there  was 
a  marked  division,  was  that  in  relation  to  the  appropriation  of  the  surplus  revenues  of  the  canals, 
and  whether,  after  providing  for  the  certain  payment  of  the  debt,  these  should  remain  subject  to 
the  disposition  of  future  legislatures,  or  be  definitely  appropriated  to  the  gradual  completion  of 
the  unfinished  public  works.  The  latter  proposition  prevailed  by  a  vote  of  63  to  50,  or  a  majo- 
rity of  thirteen  ;  and  was  subsequently  passed  upon  and  re-enacted  by  about  a  like  division  of 
strength.  The  antagonist  propositions  were  those  of  Mr.  Hoffman,  as  modified  by  Mr.  Loomis, 
on  the  one  hand,  and  those  of  Messrs.  Bouck,  Chamberlain,  Angel,  Ayravlt  and  Stow,  on  the 
other.  The  former,  as  originally  presented,  contemplated  or  authorized  the  sale  of  the  unfinish 
ed  works,  and  the  appropriation  of  the  surplus  revenues,  after  providing  for  the  speedy  payment 
of  the  entire  State  debt,  and  for  the  support  of  government,  to  such  objects  as  future  legislatures 
should  direct.  The  latter  recognized  the  unfinished  works  as  the  inalienable  property  of  the 
State,  provided  for  the  certain  but  less  speedy  payment  of  the  public  debt,  and  for  the  support 
of  government,  and  for  the  specific  appropriation  of  the  surplus  revenues  to  the  completion  of  the 
unfinished  public  works.  On  this  subject  the  proposition  of  Mr.  White,  of  New-York,  being  a 
modification  of  Mr.  Bouck's  and  Mr.  Loomis's  propositions,  was  finally  adopted. 

The  discussions  were  characterized  in  the,main,  not  only  by  ability  and  decorum,  but  by  good 
temper,  by  an  apparently  sincere  desire  to  attain  right  results,  and  by  the  absence  of  personal 
contention  or  party  feeling  and  divisions. 

The  Constitution  was  engrossed  on  parchment,  under  the  direction  of  a  committee  consisting 
of  Messrs.  Nicoll  and  Baker,  by  John  Cuvler,  esq.,  one  of  the  clerks  in  the  State  Department 
After  the  engrossed  instrument  had  been  finally  read,  adopted  and  signed  by  the  several  delegates.- 
it  was  delivered  in  full  Convention  to  the  Hon.  N.  S.  Benton,  Secretary  of  State,  who  was  pres- 
ent, and  received  it  from  the  hands  of  the  President,  to  be  deposited  of  record  in  his  office. 


CONVENTION  VOTE-1845. 


[OFFICIAL.] 

State  of  New-York,  ss. — Statement  of  the  whole  number  of  votes  given  at  the 
General  Election,  held  in  the  said  State,  on  the  4th  day  of  November  1845,  under 
and  pursuant  to  the  act  entitled  "  An  act  recommending  a  Convention  to  the  people 
of  this  State,"  passed  May  13,  1845. 


Counties. 


No.  votes  for 
"Convention." 


No.  votes  for 
"No  Convention." 


Albany 

Allegany 

Broome 

Cattaraugus 

Cayuga  

Chautauque 

Chemung 

Chenango 

Clinton. . .. 

Columbia ...... 

Cortland 

Delaware 

Dutchess 

Erie 

Essex 

Franklin 

Fulton  and  Hamilton 

Genesee 

Greene 

Herkimer 

Jefferson 

Kings . 

Lewis 

Livingston 

Madison 

Monroe 

Montgomery 

New- York 

Niagara 

Oneida 


7,873 568 

2,340 1,955 

2,050 615 

1,726 678 

7,101 117 

3,575 146 

2,060 88 

4,169 245 

2,133 249 

4,799 893 

3,677 173 

4,587 247 


5,132. 

5,440. 
1,616. 
1,798. 
2,544. 
2,868. 
3,101. 
4,346. 


500 
225 
437 
40 
187 
206 
550 
86 

6,397 1,100 

2,072 1,048 

1,277 738 

3,623 241 

4,281 781 

7,113 ....      425 

3,096 «..      315 

10,967 7,186 

3,293 217 

6,455 1,709 


Counties. 


No.  votes  for 
"Convention." 


No.  votes  for 
<c  No  Convention." 


Onondaga 8,743 45 

Ontario 5,437 104 

Orange 4,681 606 

Orleans 3,257 105 

Oswego 5,495 59 

Otsego 3,965 926 

Putnam 966 119 

Queens : 592 974 

Rensselaer 6,492 371 

Richmond 194 405 

Rockland 243 242 

St.  Lawrence 5,611 328 

Saratoga 4,418 304 

Schenectady 1,227, 431 

Schoharie   2,754 1,240 

Seneca 2,749 152 

Steuben 4,636 253 

Suffolk 906 418 

Sullivan 1 ,973 339 

Tioga 2,077 155 

Tompkins 4,280 400 

Ulster 3,572 1,103 

Warren 934 808 

Washington 4,892 193 

Wayne 4,748 125 

Westchester 1,267 1,346 

Wyoming 2,770 307 

Yates 2,869 87 


Total, .213,257. 


.33,860 


We  do  hereby  certify,  that  the  preceding  statement  is  correct. 

Given  under  our  hands  at  the  Secretary  of  State's  Office  in  the  city  of  Albany,  the  twenty-sixth 
4ay  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five. 

N.  S.  BENTON,  Secretary  of  State. 

A.  C.  FLAGG,  Comptroller. 

BENJAMIN  ENOS,  Treasurer 


LIST  OF  DELEGATES 

To  the  New-York  State  Convention,  held  in  the  year  1846,  to  revise  the  Consti- 
tution of  the  State,  arranged  according  to  alphabetical  order  of  the  counties 
represented  by  them;  with  their  several  Places  of  Nativity,  Ages,  Profession 
or  Occupation;  and  the  foreign  Country  from  which  their  Ancestors  emi- 
grated to  this  country. 


Names  of  Members  of  the 
Convention  of  1846. 


Horace  K.  Willard 

Benjamin  Stanton  

Ira  Harris 

Peter  Shaver    

William  G.  Angel  

Calvin  T.  Chamberlain. 

John  Hyde    

George  A.  S.  Crooker  • 

Alouzo  Hawley  

Daniel  John  Shaw • 

Peter  Yawger 

Elisha  W.  Sheldon 

George  W.  Patterson    . . 

Richard  P.  Marvin 

William  Maxwell 

John  Tracy 

Elisha  B  Smith 

Lemuel  Stetson   

Ambrose  L.  Jordan 

George  C.  Clyde 

John  Miller 

David  S.  Waterbury 

Isaac  Burr 

Peter  K.  Dubois 

Charles  H.  Ruggles 

James  Tallmadge 

Absalom  Bull 

Amos  Wright 

Aaron  Salisbury 

Horatio  J   Stow 

George  A  Simmons 

Joseph  R  Flanders 

John  L.  Hutchinson 

Samuel  Richmond 

Moses  Taggart 

James  Powers, 

Robert  Dorlon 

Michael  Hoffman 

Arphaxed  Loomis 

El ihu  M.  McNeil 

Alpheus  S.  Greene 

Azel  W.  Danforth 

Conrad  S wackhamer 

Tunis  G.  Bergen 

Henry  C.  Murphy 

Russell  Parish 

William  H.  Spencer  ••*• 

Allen  Ayrault 

Federal  Dana 

Benjamin  F.  Bruce • 

Enoch  Strong ■ 

Harry  Backus < 

Frederick  F.  Backus*" •< 

John  Bowdish ■ 

John  Nellis 

Wm.  S.  Conely 

Solomon  Townsend ■ 

George  S.Mann 

Henry  Nicoll • 

John  H.  Kennedy ■ 

Charles  O'Conor ■ 

Alexander  F.  Vache 

Samuel  J.  Tilden • 

Benjamin  F.  Cornell 


PLACE   OP   BIRTH. 


Representing 
what  County. 


County. 


Albany-  •• 
Albany  •  •  • 
Albany-  •• 
Albany  ••• 
Allegany 
Allegany 
Broome  • 


•  Greene  

•  JAIbany 

•  j  Montgomery 

•  Albany 

■  Newport 

■  Kennebeck*  • 
-Broome 


State  or 
Country. 


Cattaraugus  ••  Greene 
Cattaraugus  •  •  Saratoga 

Cayuga Antrim  

Cayuga Hunterdon  •  •  • 

Cayuga ;  Sullivan 

Chautauque  .  J  Rockingham  •• 
•  Herkimer 
Bradford 


Chautauque 
Chemung  •• 
Chenango  •• 
Chenango  •  •  - 

Clinton 

Columbia  ••• 
Columbia  ••■ 

Cortland 

Delaware  ••• 
Delaware  ••• 
Dutchess 

Dutchess 

Dutchess 

Erie 

Erie 

F^ie 

Erie  •  • 

Essex 

Franklin 

Fulton 

Genesee 

Genesee 

Greene 

Greene • 

Herkimer  *•• 
Herkimer  ••• 
Jefferson    •  •  • 
Jefferson 
Jefferson 

Kings   

Kings 

Kings  

Lewis 

Livingston  •  •  • 
Livingston*  •* 

Madison 

Madison 

Monroe 

Monroe 

Monroe 

Montgomery 
Montgomery 
New  York  •  • 
New  York  •  • 
New  York  •  • 
New  York  •  • 
New  York  •  • 
New  York  •  • 
New  York  •  * 
New  York  • 
New  York  •  • 


New  London 


New  York  . . 
New  York  . . 
New  York  . . 
New  York  . . , 
Rhode  Island 

Maine 

New  York  . . 
New  York  . . . 
New  York  . . . 

Ireland    

New  Jersey  . . 
N.  Hampshire 
N.  Hampshire 
New  York  . . . 
Pennsylvania  . 
Connecticut  . . 


Clinton. 

Columbia  ••• 

Otsego    

Dutchess 

Saratoga 

Fairfield 

Dutchess 

Litchfield  ••• 

Dutchess 

Orange 

Grafton 

Bennington  • 

Lewis 

Grafton 

Orange  

Montgomery. 

Cayuga  

Franklin  .••• 

Columbia  ••• 

Queens 

Saratoga 

Litchfield 

Hampshire  . . . 

Providence  . . . 

Middlebury. . , 

Hunterdon  . . . 

Kings 

Kings 

New  Haven  •• 
Middlesex  .  •  • 
Berkshire  •••• 
Hampden  •••• 

Madison 

Litchfield 

Rutland 

Litchfield  •••• 
Montgomery 
Montgomery  . 
New  York  . . . 

Queens 

Grafton 

New  York  . . . 
Baltimore 
New  York  . . . 
New  York  . . . 
Columbia.  •••• 
Newport   •••• 


ew  York  . . . 
New  York  •  •  ■ 
New  York  . . . 
New  York  . . . 
New  York  . . . 
Connecticut  •• 
New  York  . . 
Connecticut  . . 
New  York  . . . 
New  York  . . . 
N.  Hampshire* 
Vermont 
New  York  . . . 
N.  Hampshire 
Vermont 
New  York  . . . 
New  York  . . . 
Massachusetts 
!New  York  . . . 
New  York  . . . 
New  York  . . . 
Connecticut  . . 
Massachusetts 
Rhode  Island  . 
Vermont 
New  Jersey  . . 
New  York  . . 
New  York  . . . 
Connecticut  . . 
Connecticut  . . 
Massachusetts 
Massachusetts 
New  York  . . . 
Connecticut  ; . 
Vermont 
Connecticut  . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  ... 
N.  Hampshire 
New  York  . . 
Maryland  •••• 
New  York  . . . 
New  York  . . . 
New  York  . , . 
Rhode  Island . 


Profession  or 
Occupation. 


46 


Physician 

Farmer 

Lawyer 

Farmer 

Lawyer  &  Far. 
Merchant  &  Far. 

Farmer 

Lawyer 

Merchant  ••• 
Farmer 


FROM  WHAT*  EUROPEAN 
OR  FOREIGN  KINGDOM 
OR  COUNTRY  THEIR  AN- 
CESTORS CAME. 


Palerna3     J  Maternal. 


Farmer 

Farmer 

Farmer 

Lawyer 

Lawyer  &  Far- 
Farmer  

Lawy  er 

Lawyer 

Lawyer 

Far.  &  Lawyer 

Farmer 

Farmer 

Surveyor   

Farmer 

Lawyer 

Lawyer  &  Far. 

Lawyer 

Merchant  

Farmer 

Lawyer 

Lawyer 

Lawyer 

Farmer 


England  •  •  • 
England  •  •  • 
England  •  •  • 
Germany  . 

Wales 

England  ••• 
England*" 
England*" 
England*** 
England*  •• 
Germany  • 
England"* 
Ireland  •  •  • 
England"* 
Ireland  ••• 
England"- 


England . . . 
England... 
Scotland... 
England . . . 
England." 
England... 
France  •  • • 
England... 
England... 
England". 
England". 
England*  •• 
England*" 
England  •  •  • 
Belgium*" 
England  •  •  • 


Farmer Wales* 
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Farm- 


Lawyer 
Lawyer  •  • 
Lawyer  •  • 
Lawyer  •• 
Lawyer  •• 
Farmer  •• 
Physician 
Farmer  •• 
Mechanic 
Farmer  •• 
Lawyer  •• 
Lawyer  •• 
Farmer  •• 
Bank.  & 

Farmer 

Farmer 

Farmer 

Furnace-man  . 
Physician  ••••• 
Merch't&  Far. 
Lawyer  &  Far. 

Mechanic 

Merchant 

Merchant 

Lawyer 

Paint  Dealer*" 

42jLawyer 

Physician 

Lawyer 
Blacksmith   •  «• 


Ireland  ••• 
Ireland  ••• 
England*** 
Germany.. 
England*  •• 
Scotland**. 
England*  •• 
England*  •• 
Germany  • 
Holland*** 
Ireland 
England*  •• 

France 
France 
Scotland 
England  — 
England***  • 
England***  • 
England 
Germany  •• 
Ireland  •••• 
England 
England 
England***  • 
Ireland  •••• 
Ireland  •*•• 
France  •  • • • 
England*" 
England*** 


Germany. 
England. 
Scotland. 
Germany. 
Scotland. 

England. 
England. 
England. 
Scotland. 

England. 
Ireland. 

Holland. 
England. 

England. 

Ireland. 

Scotland. 


Wales. 

England. 

England. 

England. 

England. 

England 

England 

England 

Ireland. 

Ireland. 

Ireland." 

Ireland. 

Ireland. 

England. 

Ireland. 

England. 

England. 


England. 
Holland. 
England. 
England. 


England. 
Germany. 
England. 

England. 

Germany. 

England. 

Ireland. 

Germany 

England 

Ireland. 

Canada. 
Wale*. 
England. 
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LIST   OF   DELEGATES. 
LIST  OF   DELEGATES— (Continued.) 


Names  of  Members  of  the 
Convention  of  1846. 


John  L.  Stephens New  York  . . 

David  R.  F.  Jones New  York  •  • 

Lorenzo  B.  Shepard New  York  •  • 

John  H.  Hunt New  York  •  • 

Campbell  P.  White New  York  •* 

Robert  H.  Morris New  York  •  • 

Stephen  Allen New  York  •  • 

John  W.  McNitt Niagara 

Hiram  Gardner Niagara  •••• 

Charles  P.  Kir kland Oneida  

Hervey  Brayton Oneida   

Julius  Candee Oneida  

Edward  Huntington  • Oneida   

Elijah  Rhoades Onondaga 

Cyrus  H.  Kmgsley  ••*.*...  Onondaga 

David  Munro ••  Onondaga  ••• 

William  Taylor Onondaga 

Robert  C.  Nicholas Ontario 

Alvah  Worden Ontario 

John  W.  Brown Orange 

Lewis  Cuddeback  Orange 

George  W.  Tuthill Orange  

William  Pemiiman Orleans 

Sereno  Clark, Oswego 

Orris  Hart Oswego 

Levi  S.  Chatfield •  •  •  Otsego 

David  B.  St.  John Otsego 

Samuel  Nelson  •••• Otsego    

Governeur  Kemble Putnam 

JohnL.  Riker Queens 

Perry  Warren Rensselaer  •  •  • 

Abram  Witbeck Rensselaer  . . 

We  H.  Van  Schoonhoven  Rensselaer  •  • 

John  T.  Harrison Richmond  — 

John  J.  Wood Rockland 

James  M.  Cook Saratoga  ••♦• 

JohnK.  Porter Saratoga  •••• 

Daniel  D.  Campbell Schenectady*  • 

John  Gebhard,  Jun. Schoharie  — 

William  C  Bouck Schoharie 

Ansel  Bascom Seneca  •••••« 

Bishop  Perkins St.  Lawrence- 

John  Leslie  Russell St.  Lawrence 

Jonah  Sanford St.  Lawrence , 

WilliamKenan Steuben  

Robert  Campbell,  Jr. Steuben  

Benjamin  S.  Brundage  •  •  •  •  Steuben 

Abel  Huntington Suffolk   

Churchill  C.  Cambreleng*  •  Suffolk   

William  B.  Wright .....'..  Sullivan 

John  J.  Taylor Tioga   

Thomas  B.  Sears  •  •  •  Tompkins 

John  Youngs Tompkins  •••■ 

James  C.  Forsyth Ulster 

George  G.  Graham Ulster ■ 

William  Hotchkiss Warren 

Edward  Dodd Washington  •« 

Albert  L-  Baker Washington  •• 

Horatio  N.  Taft Wayne 

Ornon  Archer Wayne 

Aaron  Ward • Westchester. . 

John  Hunter Westchester  •  • 

Andrew  W.  Young Wyoming  ••  •  ■ 

Elijah  Spencer Yates ■ 


Representing 
what  County. 


Monmouth  . . 

Queens 

Greene  

Greene  

Antrim  

New  York  . . 
New  York  . 
Hampshire    . 

Dutchess 

Oneida   

Oneida   

New  Haven* 

Oneida  

Hampshire  .. 
New  London 
Cheshire    •  •  • 

Hartford - 

Stafford 

Saratoga 


PLACE  OF  BIRTH. 


County. 


Orange 

Seneca   

Hillsborough. 
Hampshire  . . 

Hartford 

Otsego    

Saratoga 
Washington  • 
New  York  . . 

Queens ■ 

Rensselaer  . . 

Rensselaer  . . 

Saratoga 

Middlesex 

Rockland 

Saratoga 

Saratoga 

Schenectady. 

Schoharie 

Schoharie 

Onondaga  •  •  • 

Berkshire  •••• 

Franklin 

Addison 

Cavan    

Steuben     •••■ 

Orange  

New  London 
Beaufort 

Orange  

Worcester"" 

Putnam 

Orange  

Orange  

Ulster     • 

Albany  

Washington  • 
Saratoga 
Berkshire 
Washington  •■ 
Westchester  . , 
Philadelphia. . 
Schoharie 
Columbia  •••« 


State  or 
Country. 


New  Jersey  . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 

Ireland   

New  York  . . . 
New  York  . . . 
Massachusetts 
New  York  . . . 
New  York  . . . 
New  York  .. . 
Connecticut  . . 
New  York  . . . 
Massachusetts 
Connecticut  . . 
Massachusetts 
Connecticut  . . 

Virginia 

New  York  . . . 

Scotland • 

New  York  . . . 
New  York  . . . 
N.  Hampshire 
Massachusetts 
Connecticut  . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  Jersey  . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
Massachusetts 
Vermont 
Vermont 

Ireland  

New  York  . . 
New  York  . . . 
Connecticut  . . 
N.  Carolina... 
New  York  . . . 
Massachusetts 
New  York  . . . 
New  York  . . 
New  York  . . . 
New  York  . . . 
New  York  . . . 
New  York 
New  York  . . . 
Massachusetts 
New  York  . . . 
New  York  . . . 
Pennsylvania 
New  York  . . . 
New  York  . . 


Profession  or 
Occupation. 


Lawyer 

Lawyer 

Lawyer 

Printer    

Merchant 

Lawyer 

Mechanic  ••••< 

Farmer ■ 

Lawyer 

Lawyer • 

Merchant 

Merchant 

Civil  Engineer 

Merchant  

Farmer  

Farmer  ••••«• 

Physician 

Farmer  ....*• 

Lawyer 

Lawyer 

Merchant  •••• 

Farmer  

Farmer  

Far.  &  Surveyor 

Merchant  

Lawyer 

Farmer 

Lawyer 

Iron  Master 
Lawyer  &  Far.. 

Farmer 

Farmer  

Lawyer 

Physician  

Farmer  

Manufacturer. . . 

Lawyer 

Farmer 

Geol.  &  Natur't. 

Fanner  

Lawyer 

Lawyer 

Law.  &  L.  Ag't. 

Farmer  

Farmer  

Lawyer  &  Far.  . 

Farmer 

Physician 

Farmer 

Lawyer 

Lawyer 

Farmer  •••••••• 

Miller  &  Surv.*- 

Lawyer 

Physic.  <fc  Far.  •  • 

Mechanic 

Merchant 

Lawyer 

Mechanic 

Teacher 

Lawyer 

Farmer 

Author   

Farmer 


FROM  WHAT  EUROPEAN 
OR  FOREIGN  KINGDOM 
OR  COUNTRY  THEIR  AN- 
CESTORS  CAME. 


Paternal.        Maternal. 


England 

Wales  •• 

England 

England 

Ireland 

Wales 

England 

Scotland 

England 

England 

England 

England 

England 

England 

Wall 

Scotland 

England 

England 

England 

France 

England 

England 

England 

Scotland 

England 

Ireland 

England 

Holland 

England 

Holland 

Holland 

England 

England 

England 

England 

Holland 

Germany 

Germany 

England* 

England  • 

England* 

England 

Ireland   • 

Scotland 

England* 

England  • 

Teneriffe . 

Ireland   • 

England* 


Germany 
Scotland* 
Ireland  •■ 
England*' 
England" 
England* 
Wales**** 
England" 
England" 
England" 
Germany 
England" 


Wales. 
Ireland. 
England. 
England. 
Ireland. 
England. 
Germany. 
England- 
England. 
England. 
Ireland. 
England. 

England. 
Ireland. 

England. 
Scotland. 
England. 


England. 
England. 
England. 
England. 


France. 

England. 

England. 

England. 

Holland. 

Scotland. 

Scotland. 

France. 

Scotland. 

Germany. 

Germany. 

England. 

Scotl&nd. 

England. 

Scotland. 

Dutch. 

England. 

Scotland. 

Ireland. 

England. 

Scotland, 
cotland. 
Scotland. 
Holland. 
Ireland. 
Wales. 
England. 

Holland. 
Ireland. 
Treland. 
Ireland. 


THE  CONTENTION 


REPORTED  FOR  THE  ALBANY  ARGUS. 


MONDAY,  JUNE  1,  1846. 


At  12  o'clock  this  dny,  the  members  elected  to 
Jhe  C<  mention  to  revise  He  Constitution  oi 
ehis  Slate,  me;  in  the  Assembly  chamber  at  tie 
(  ap»t.-l,  agreeably  to  t;.e  law  which  called  the 
Convention  into  existence.  Hen.  N.  S.  BKN- 
TON.  5ie/.  c  a  y  ol  Slate,  called  the  Convention 
Co  order.  and  announcd  that  he  attended  with 
a  cer'.ilie  I  roll  of  the  members  elected  to  tne 
C  invention,  which  he  would  call  over  jo  ascer- 
tain whether  there  was  a  quorum  present. 

i  he  roll  was  called  accordingly,  and  all  the 
d  "legates  elect  rfnsweied  to  their  names,  except 
Mr  Nei.scn  of  Otseio,  Mr.  Porter  of  Sarato- 
ga, and  Mr.  Young  of  Wyoming. 

Mr  HOFFMAN  then  n»e  and  said  a  qucruin 
of  the  Convention  having  appeared  and  answer- 
el  to  their  names,  it  Lecan  e  necessary  that  the 
convention  should  take  the  prefer  steps  under 
the  act  calling  them  together,  lor  their  organi- 
zation. He  undei>teod  the  Secretary  of  State 
had  with  him  not  only  the  list  of  member.- 
which  had  been  read,  but  the  original  returns 
also  from  which  the  Lst  was  made  ;  if  therefore 
there  were  no  question  mode  as  to  the  returns, 
and  he  believed  there  \ve»e  none,  the  next  busi- 
ness would  be  for  the  Convention  to  proceed 
according  to  the  act.  That  act  declares  that  a 
presiding  officer  shall  he  chosen  by  ballot  ;  it 
then  prescribes  the  choice  of  other  officers  to 
complete  the  organization  of  the  body.  Desir- 
ing to  proceed  in  a  manner  most  agreeable  to  the 
Convention  itself — in  the  manner  most  usual  in 
like  cases —he  would  move  that  CHARLES  H. 
RUGGLES,  of  the  county  of  Duchess,  be  ap- 
pointed the  Chairman  of  this  Convention,  to 
preside  over  its  deliberations  until  a  President 
be  elected  and  shall  have  taken  his  seat. 

The  SECRETARY  OF  STATE  put  the  ques- 
tion to  the  Convention  and  Mr.  RUGGLES  was 
elected  without  dissent. 

Mr.  RUGGLES  accordingly  trok  the  chair,  to 
which  P'O  tempore  he  had  been  elected. 

Mr.  RUGGLES,  having  taken  the  chair,  an- 
nounced  that  the  i  rst  business  for  the  Convention 
would  be  to  proceed  to  the  choice  of  a  President 
by  ballot. 

The  roll  was  then  called  by  the  Secretary  rf 
State,  an  1  delegates,  as  their  names  were  called, 
advanced  an  1  deposited  their  ballots.  The  re- 
sult of  the  ballot  was  as  follows,  Messrs. 
O'COXOR  of  New  York,  BROWN  of  Orange, 
and  STETSON  of  CLINTON,  acting  as  tellers- 

John  Tracv C9 

A I  rub  Wonlen ......' It 

Geo.  C.  Clvde 9 

James  Tallmalije 7 

John  M.'lh-iv" • 6 

Ambrose  h.  Jordan, 5 

Chu.  1\  K&Oawi,....* 6 


O.  W.  Patterson, 

Geo.  A.  CSinimons,*" 
Clm*.  H.  Rujjg.es,.  •• 

E.  jiih  Rlumdes. 

Blank, 


JOHN  TRACY  of  Chenango,  having  received 
a  majority  of  all  the  votes  cast,  was  declared  by 
the  CHAIR  to  he  eleiteJ  President. 

The  CHAIR  named  Messrs.  ALLEN  of  New- 
York,  and  TALLMADGE  of  Dutchess,  to  con 
duct  the  President  to  the  Chair. 

The  PRESIDENT,  on  taking  the  chair  ad- 
dressed  the  Convention  as  lolJows  : 

'Gentlemen  of  the  Convent:on—I  return  you  my 
most  s'neere  thanks  for  the  honor  you  ha\e  done 
me,  in  selecting  me  as  your  presiding:  officer.  I 
enter  on  tie  execution  of  the  duties  of  the  office 
with  d  ffidencr—  with  a  deep  verne  of  its  import- 
ance and  responsibilities.  You  may  be  assured  of 
my  besi  efforts  to  discharge  its  duties  faithfully  ami 
•mpartially,  and  I  shall  rely  on  your  aid  and  assist- 
ance in  g  ving  effect  to  such  rules  and  regulations 
.<s  you  may  adopt  for  the  preservation  of  order  in 
:he  transaction  of  the  business  of  the  Convention. 
A  low  me,  gen'.iemen,  to  express  die  hope  that  the 
resu it  of  our  labors  here  may  promote  the  liappi- 
*iess  and  enduring  prosperity  of  the  people  of  this 
S'.aie. 

Mr.  STETSON  of  Clinton,  remarked  that  the 
act  under  which  we  had  assembled,  provided 
that  this  body  might  appoint  one  or  more  secre- 
taries It  did  not  require  a  ballot.  In  conior- 
mity  with  the  provisions  of  the  act,  and  guided 
hp  the  precedent  at  the  opening  of  the  conven- 
tion of  '21,  he  begged  leave'to  offer  the  fol- 
lowing : — 

"  Resolved,  That  James  F.  Stjbbjvck  of  Jefferson,  and" 
Henry.  W.  S'rong  of  Rensselaer,  be*r.nd  they  are  hereby 
appointed  secretaries  of  Ibis  Convention  " 

The  resolution  was  adopted. 

Mr.  NICOLL  of  New- York,  offered  the  (ol 
lowing  : — 

t;  Resolved,  That  IJir>m  Axlen  of  Columbia,  b6  nfid 
he  i«  hereby  appointed  Sergeant-at-Arms  of  this  Conven- 
tion." 

Mr.  HOFFMAN:— The  act  originating  the 
organization  of  this  body,  does  not.  in  terms, 
make  any  mention  of  a  Sergeant-at-arms.  But 
a  Sergeant  is  exclusively  tie  executive  officer 
of  the  house.  It  is  so  necessarily  incident  to 
every  deliberative  body,  that  I  presume  the 
Convention  will  have  no  difficulty  in  coming  to 
the  conclusion  that  we  cannot  be  entirely  organ 
ized  without  a  Sergeant.  Though  not  designa 
ted  in  the  act  in  terms,  it  is  strongly  implied  ir 
it,  and  from  the  necessity  of  the  case  i-  indis 
pensible.  I  therefore  second  Ihe  resolution,  anc 
shall  vote  for  it  with  pleasure. 

Mr.  NT COLL'S  resolution  was  adopted. 


'« 


Mr.  CAMBRELENG,  of  SufTolk,  offered  the 
fjllowing,  which  was  adopted: — 

••  Ke.-olved,  Thai.  IIeman  R.  IIowj.ttt,  be  and  he  is 
.  ereby  appo.iited  Door  Keeper  of  this  Convention." 

Mr.  WARD,  cf  Westchester,  offered  the  fol- 
lowing : — 

"  II  solved,  Tliat  a  committee  of  five  be  appointed  by 
the  I'.e.-i.deui  to  prepare  rules  tor  the  government  and  regu- 
lation of'  the  proreed:ngis  of"  the  Convent. on." 

Mr.  HOFFMAN  remarked  that  the  rules  and 
regulations  by  which  a  deliberative  body  were 
to  proceed,  were  its  law,  and  a  most  important 
mailer  for  it  to  settle,  being  in  fact  the  settle- 
ment of  the  means  by  which  it  would  reach  its 
end.  It  appeared  to  him  therefore  that  it  would 
be  well  lo  increase  the  number.  He  was  not  te- 
nacious as  to  the  particular  number.  In  this 
case,  he  confessed,  he  should  prefer  a  commit- 
tee of  7. 

Mr  WARD  assented  to  that  modification  of 
the  resolution,  an  1  as  amended,  it  was  adopted. 

Mr.  HOFFMAN  moved  that  11  o'clock  be  the 
hour  of  meeting  hereafter,  until  otherwise  di- 
rected by  the  Convention,  which  was  agreed  to. 

Mr.  BOUCK  oifeiv  i  •  i  esolution  directing  the 
Secretary  to  wait  upon  the  clergymen  of  this 
city,  and  request  them  to  make  arrangements 
among  themselves  so  that  one  of  their  number 


shall  open  the  daily  meetings  of  the  Contention 
with  prayer.     The  resolution  was-  agreed  to. 

Mr.  MANN  said  some  provision  was  necessary 
that  they  might  be  provided  with  seats,  he 
therefore  moved  that  they  proceed  at  once  to 
ballot  for  them. 

Alter  a  conversational  debate  a  resolution  was 
adopted  directing  the  :  ecretury  to  piepare  bal- 
lots with  consecutive  number*  Ironi  J  to  J2/  nnd 
deposite  them  in  a  box,  and  that  some  one  mem- 
ber should  be  appointed  to  thaw  them  thereliom 
as  the  names  of  the  members  were  called,  and 
that  a  committee  of  «i  be  appointed  lo  >uj  enn- 
tenl  ihe  depositing  of  the  ballots  therein. 

Mr.  TILDEN  moved  that  the  Secretary  be 
directed  to  furnish  the  usual  number  oi  news- 
papers to  the  members  of  the  Convention. 

Mr.  CHATF1KLD  doubted  il  they  had  autho- 
rity to  make  such  an  appropriation,  or  indeed 
any  appropriation  of  the  public  money. 

Mr.  JSWACKHAMER  hoped  the  resolution 
would  not  be  adopted. 

Mr.  RICHMOND  moved  to  lay  the  resolution 
on  the  table  — which  was  carried. 

A  motion  to  adjourn  was  made  and  lost. 
Mr.  CHATi  IELD  expressed  the  hope  that  the 
Convention  would  proceed  to  draw  for  seats. 

On  motion  of  Mr.  WARD  the  Convention 
then  adjourned  to  11  o'ciockto-morrovv  morning. 


TUESDAY,  JUNE  2. 


Prayer  by  the  Rev.  Dr.  WYCKOFF. 

The  minutes  of  yes'erday  were  read,  and  on 
the  motion  of  Mr.  TALL  MADGE,  were  amen- 
ded so  as  to  state  the  fact  that  the  Secretary  oi 
State  attended  in  person,  called  the  Convention 
to  order,  and  delivered  the  list  of  members  to 
the  Convention.  As  amended,  the  minutes 
were  approved. 

The  PRESIDENT  announced  the  following  as 
the  committee  on  rules,  under  the  resolution  of 
yestrrday,viz:  Messrs. WARD,TALLMADGE, 
LOO  MIS,  PATTERSON,  CAMBRELENG, 
CHATFIELDand  SIMMONS. 
A  MANUAL. 

The  PRESIDENT  announced  the  first  ques- 
tion in  order  to  be  on  a  resolution  offered  yes- 
terday ly  Mr.  BOWDISH,  as  follows: 

"  Resolved,  Tint  each  member  of  the  Convention  be 
/"nrriij-hed,  at  as  early  a  day  a*  practicable,  with  a  copy 
ol  our  f  resent  Constitution,  printed  in  proper  size  ai.d 
i'.-rm  to  te  preserved  wLh  the  files  of  the  proceedings 
of  this  Convention." 

Mr.  WARD  moved  as  an  amendment  that  the 
booK  be  printed  in  pamphlet  form,  and  that  it 
contain  the  old  and  new  Constitution  with  the 
various  amendments  which  have  been  made 
therein 

Mr.  STRONG  suggested  that  the  Constitution 
of  the  United  States  should  also  be  included. 

Mr.  MURPHY  suggested  that  the  proposed 
book  should  also  contain  the  act  calling  the 
Convention  into  being,  together  with  the  amen- 
datory act  which  had  been  passed. 

Mr.  RUSSELL  said  it  appeared  to  him  that 
the  resolution,  even  with  the  proposed  amend- 
ments, would  not  be  sufficiently  comprehensive 
to  meet  the  purpose  of  its  mover.  Most  of  them  J 


were  aware  that  several  states  of  this  Union  had 
recently  met  in  Convention  and  adopled  new 
Constitutions,  including  new  subjects  of  consti- 
tutional law.  But  few  of  them  had  seen  those 
constitutions,  and  he  presumed  e/ery  member 
of  this  Convention  would  be  desirous  oi  review- 
ing those  new  provisions  of  constitutional  law 
which  had  been  adopted  by  other  slates.  It 
would  be  exceedingly  proper  and  necessary  to 
their  convenience  that  they  should  have  those 
Constitutions  before  them;  and  it  appeared  to 
him  that  a  sort  of  manual,  about  the  size  of  the 
Red  Book  of  the  Legislature,  embracing  the  act 
creating  this  Convention,  and  our  own  constitu- 
tional provisions,  together  with  the  rules  of  this 
body,  a  list  of  its  members  and  residences,  and 
other  matter,  would  be  an  exceedingly  useful 
book. 

Mr.  CHATFIELD  said  it  appeared  to  him 
that  the  resolution  was  defective,  inasmuch  as 
it  did  not  designate  the  officer  or  authority  by 
which  the  resolution  was  to  be  carried  into 
effect.  He  was  of  opinion  that  some  person 
should  be  designated,  eit  er  the  comptroller  or 
some  other  person.  He  had  not  consulted  the 
proceedings  of  the  convention  of  1821,  hut  he 
supposed  the  secretaries  of  the  convention  were 
the  proper  persons  to  furnish  the  ordinary  sup- 
plies to  the  members  of  the  convention.  The 
resolution  should  designate  the  officer  who  was 
to  carry  it  into  effect,  and  he  would  move  so  to 
amend  it.  But  to  his  friend  from  St.  Lawrence 
he  would  suggest  that  he  was  about  to  make 
this  contemplated  book  too  large.  If  it  was  to 
be  as  comprehensive  as  intimated,  it  would  not 
be  printed  until  it  was  time  that  the  convention 
should  adjourn.    If,  however,  the  new  consii* 


tulions  were  to  be  incorporated  in  it,  he  should 
desire  aUo  to  have  the  old  ones,  for  he  thought 
many  oi  ihem  were  as  good  as  the  new  ones. — 
Tnere  was,  however,  a  book  which  might  be 
ha  I  Tor  seventy-five  cents,  containing  the  consti- 
tutions of  the  states,  and  rather  than  incur  the 
expense  and  occasion  the  delay  which  would  be 
consequent  on  the  printing  of  so  large  a  manual, 
lit'  would  prefer  that  the  clerk  should  be  directed 
to  purchase  copies  of  that  book  for  the  use  of 
the  convention. 

Mr.  RUSSELL  informed  the  gentleman  from 
Otseiio  that  the  book  to  which  he  referred  did 
not  contain  many  of  the  new  constitutions  which 
had  been  adopted  by  the  states.  It  did  not  con- 
tain the  tonstitutions  of  Louisiana,  Missouxi  or 
New  Jersey, 

Mr.  CHATFIELD:  No,  nor  Texas. 

Mr.  RUSSELL  moved  the  reference  of  the 
resolution  to  a  committee  of  three,  to  be  appoint- 
ed by  the  Chair,  to  consider  and  report  on  the 
subject. 

Mr.  CHAMBRELENG  said  the  gentleman 
from  Otsego  had  referred  to  a  book  ot  constitu- 
tions of  different  stales;  now  he  had  carefully 
examined  that  book  and  he  found  that  there  was 
scarcely  one  constitution  there  that  was  the 
present  constitution  of  the  states  of  the  Union. 
It  did  contain  the  constitution  of  New  Jersey, 
which  had  been  adopted  by  a  recent  Conven- 
tion; but  he  believed  tha*  was  the  only  present 
constitution  in  the  book.  He  (Mr.  C.)  had  pro- 
vided himself  with  the  constitutions  of  Louisi- 
ana, Florida,  Texas  and  Missouri,  and  the  con- 
stituti  n  of  New  Jersey  could  be  taken  from 
the  book  referred  to;  and  he  agreed  with  the 
gentleman  that  it  would  be  advantageous  to  the 
members  of  the  Convention  lobe  furnished  with 
these  and  the  other  new  constitutions,  which 
contained  provisions  that  he  hoped  would  be 
nseful  to  the  members  here,  and  some  of  which 
he  hoped  they  would  adopt. 

The  motion  to  refer  the  whole  subject  to  a 
committee  of  three,  was  then  put  and  carried, 
and  the  PRESIDENT  appointed  as  such  com- 
mittee Messrs.  RUSSELL,  BOWJDISH  and 
KIRKLAND. 

APPO  NTMEMT  OF  PRINTER. 

Mr.  TAYLOR  of  Onondaga  offered  the  fol- 
lowing:— 

Unsolved,  That  the  secretary  of  this  convention  be 
cM reeled  o  emp'oy  hn  pn'sem  contractor  tor  ihe  legis- 
1  uive  printing  to  rxectue  the  pri.tingof  the  conveu- 
tioti,  <<  the  same  rate  of  compensation  tix'Jd  by  their 
contract  tor  the  legislative  pi  in  mg 

Mr.  HOFFMAN  suggested  that  the  resolution 
be  put  in  such  a  shape  as  to  have  the  printer  for 
the  convention  enter  into  a  contract  with  the 
Comptroller,  precisely  as  he  had  contracted  for 
the  legislative  printing.  That  would  facilitate 
the  keeping  of  the  aecounls  and  the  set  lement 
of  them  by  the  Comptroller.  He  ha  I  not  the 
law  before  him,  but  his  friend  from  New  York 
(Mr.  Morris)  had,  and  could  suggest  the  proper 
amendment. 

Mr.  MORRIS  rea  1  from  the  convention  act, 
to  the  effect  that  a  printer  should  be  appointel 
who  shoul  I  receive  the  same  compensation  pro- 
vided by  law  for  similar  services  for  the  assem- 
bly— the  amount  to  be  certified  by  the  President 
of  the  convention.    Mr.  M.  differed  with  his 


learned  friend  from  Herkimer — he  had  almost 
said  New-York  (a  laugh) — in  his  suggestion 
that  the -con  tract  should  be  made  with  the  Comp- 
troller. The  appointment  was  to  be  made  by 
the  convention,  the  President  was  to  certify  to 
the  amount  to  be  paid,  and  it  appeared  to  him 
the  contract  should  be  made  with  one  of  our  own 
officers — the  secretary — and  not  with  the  com  p. 
troller  who  was  no  officer  of  ours.  He  adopted, 
however,  the  wise  suggestion  of  his  friend  from 
Herkimer,  thai  the  contract  when  drawn,  should 
be  in  conformity  with  the  existing  contract  with 
the  Comptroller. 

Upon  hearing  the  resolution  read  again.  Mr. 
M.  said  he  did  not  see  that  it  required  any  a- 
mendment. 

Mr.  HARRIS  here  moved  to  amend  by  stri- 
king out  "the  contractors  for  the  present  legis- 
lative printing"  and  insert  the  name  of  Chas.  F. 
Boughton. 

Mr.  JONES  caliedforthe  ayes  and  noes  on  the 
amendment. 

Mr.  PATTERSON  objected  that  the  rasolu- 
tion,  as  it  stood,  was  not  in  strict  conformity 
with  the  convention  act — which  prescribed  that 
a  printer  should  be  appointed  by  the  conven- 
tion. Adopt  it  in  its  present  form,  and  no  name 
would  appear  on  the  record  as  printer.  How 
were  we  or  the  public  to  know  who  was  print- 
er? The  names  of  the  present  contractors 
should  be  inserted. 

Mr.  CHATFIELD  moved  to  strike  out  "  the 
present  contractors,"  &c,  and  insert  the  name 
of  Carroll  and  Cooke. 

Mr.  PERKINS  called  for  a  division  of  the 
question, 

Mr.  HARRIS  called  attention  to  the  fact  that 
his  motion  to  strike  out  and  insert  was  first  in 
order. 

The  CHAIR  ruled  that  that  was  the  pending 
motion. 

Mr.  JONES  withdrew  his  call  for  the  ayes 
and  noes,  and 

Mr.  HARRIS  renewed  it. 

Mr.  PERKINS  renewed  his  call  for  a  division 
of  the  question. 

Mr.  SALISBURY  expressed  his  preference 
for  the  mode  adopted  last  winter — of  putting  the 
printing  out  on  contract  to  competition. 

Mr.  CHATFIELD  replied  that  by  the  con- 
ventton  act  the  printer  to  the  convention  would 
receive  no  more  than  was  paid  to  the  legislative 
printer — and  we  were  required  by  it  to  appoint 
a  printer — not  to  put  out  the  work  on  contract. 
As  to  the  call  for  the  ayes  and  noes,  as  we  had 
yet  adopted  no  rules,  it  required  a  majority  vote 
to  order  them. 

Mr.  RICHMOND  differed  with  Mr.  C.  oa 
this  point. 

Mr.  TAYLOR  sustained  Mr.  C's  position  as 
to  the  parliamentary  rule,  and 

The  CHAIR  so  ruled. 

Mr  CHATFIELD  now  modified  his  motion 
so  as  to  insert  the  words  Carroll  and  Cooke  be- 
fore the  words,  ''  the  present  contractors,  &e." 

Mr.  TAYLOR  assented  to  'lint  modification. 

Mr.  LOOMIS  suggested  that  the  appointment 
be  made  the  direct  act  of  the  convention,  instead 
of  authorizing  or  directing  the  secretary  to  em. 
plov  the  present  contractors. 

Mr.  TAYLOR  replied  that  the  resolution  did 
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so  in  effect.    He  preferred  that  it  should  remain 
as  it  was. 

Mr.  PERKINS  suggested  that  if  we  appointed 
a  printer  directly,  under  the  convention  act, 
which  passed  before  the  act  under  which  the 
present  printing  contracts  were  entered  into, 
there  might  be  a  doubt,  unless  special  provision 
was  made  to  the  contrary,  whether  the  printer 
would  not  be  entitled  to  receive  the  old  contract 
prices,  which  were  three  times  as  much  the  fol- 
io as  the  present  prices. 

Mr.  TIL  DEN  thought  the  resolution  was  in 
the  right  shape  now.  It  would  be  tantamount 
to  the  appointment  of  the  present  legislative 
printers,  on  condition  that  they  should  do  tne 
wrork  on  the  same  terms  charged  now  for  legis- 
lative printing.  He  hoped  the  Convention  would 
refuse  to  strike  out,  and  dispose  of  the  question 
at  once.  Otherwise  the  whole  morning  might 
be  occupied  on  propositions  to  fill  the  blank. 

Mr,  HOFFMAN  said  he  heard  the  resolution, 
as  first  read,  very  imperfectly.  He  had  since 
seen  it.  It  was  substantially  a  fair  execution 
of  the  convention  act,  and  contained  the  proper 
limitation  as  to  price.  He  was  entirely  satisfied 
with  it.  But  his  friend  from  Albany  (Mr.  Har- 
ris) wanted  to  name  a  person.  Strictly,  he  ad- 
mitted, a  motion  to  strike  out  and  insert  was  di- 
visible. But  for  the  last  20  or  30  years  there  was 
scarcely  a  legislative  bo'dy  that  had  not  chang- 
ed that  usage  by  special  rule.  And  he  hoped, 
as  the  gentleman  desired  to  run  his  man,  he 
might  have  a  lair  chance  for  a  race,  and  that  the 
motion  would  be  put  on  striking  out  and  insert- 
ing, without  insisting  on  a  division.  He  hoped 
his  friend  from  St.  Lawrence  would  be  liberal 
enough  to  acquiesce  in  this  course.  It  would 
not  waste  time,  or  come  to  any  very  dangerous 
result. 

Mr.  PERKINS  withdrew  his  call  for  a  divi- 
sion. 

Mr.  HARRIS  sujrsrested  that  the  resolution 
should  have  been  offered  in  blank — and  adopted 
in  blank — so  that  a  direct  vote  might  be  taken 
on  inserting. 

Mr.  TAYLOR  preferred  to  retain  his  resolu- 
tion in  the  shape  it  was. 

Mr.  HOFFMAN  remarked  that  the  gentleman 
had  no  alternative  but  to  move  to  strike  out  and 
insert.  And  as  he  (Mr.  Hoffman)  had  asked 
that  there  might  be  no  division  of  the  motion, 
and  that  cou  se  had  been  assented  to,  he  hoped 
the  srentieman  would  be  satisfied  with  it. 
Mr.  HARRIS  was  content. 
The  convention,  by  a  majority  vote,  ordered 
the  ayes  and  noes  on  Mr.  Harris's  motion  to 
strike  out  and  insert~-and  it  was  put  and  nega- 
tived, ayes  39,  noes  84. 

The  resolution,  as  offered  and  modified  by 
Mr.  TAYLOR,  was  then  adopted. 

DOOR-KEEPERS  AND  MESSEVGERS. 

Mr.  JONES  submitted  the  following  resolu- 
tion : 

Resolved,  that  W.Y1.  s,  ROSS,  cf  the  city  of  vew 
Y  -rk,  be  an  J  he  heeby  is  appom.ed  ASsisMni  Door 
Keeper  of  his  Convention 

The  resolution  was  adopted. 
Itr.  PERKINS  submitted  the  following  : 
KRsotveU,  ihat  FriANC  IS  BRAD  T,  be  and  he   hereby 
i»  AfcMoiuteci  second.  As&istaat  Poor  Kueoer  of  uus 


in*iV\savioa. 


Mr.  TALLMAD3E  was  not  aware  tint 
they  should  require  so  many  door  keepers  and 
assistant  door  keej  ers,  together  with  a  Sergeant 
at  Arms,  some  of  wiium  must  necessarily  have 
nothing  to  do.  He  would  much  rather  have 
more  boys  employed  as  messengers  than  this 
accumulation  of  officers. 

Mr.  PERKINS  explained  that  the  alterations 
in  the  chamber,  made  a  lew  years  ago,  render- 
ed  an  additional  door-keeper  necessary.  The 
pages  certainly  would  be  inefficient  in  keeping 
order  in  the  lobbies,  and  at  the  door  of  the  house. 
He  thought  it  would  be  found  that  the  number 
of  door-keepers,  employed  by  the  Assembly 
would  not  be  too  many  for  this  Convention,  nor 
more  than  the  exigencies  of  its  business  re- 
quired. 

Mr.  RICHMOND  called  tho  attention  of  the 
Convention  to  the  number  employed  lor  many 
years  prior  to  1841,  when  the  office  of  a  second 
assistant  was  created;  and  he  said  he  had  yet  to 
learn  that  there  was  more  order  since  than  be- 
fore  that  increase  of  officers. 

After  *>ome  further  explanations  between 
Messrs.  RICHMOND  and  PERKINS,  the  reso- 
lution  was  adopted. 

Mr.  RUSSELL  submitted  the  following  reso- 
lution: — 

Res  >lved,  That  the  President  of  the  Convention  he 
authorized  to  designate  *ueh  rioor-keepe  s  for  the  gal- 
leries as  he  m*y  deem  necessary,  and  also  the  neces- 
sary nu  fiber  of  messenger^  for  the  Convention 

Mr.  RUSSELL  explained  the  provisions  of 
the  act  under  which  they  were  assembled  in  re- 
lation to  this  subject,  and  the  leg:slative  prac- 
tice likewise,  and  ndded  that  the  resolution  was 
necessary  to  legalize  such  appointments,  and  to 
authorize  the  payment  cf  their  compensation. 

Mr.  PAiTERSON  had  no  objection  to  the 
latter  part  of  the  resolution,  but  he  had  to  tic 
former  part.  He  thought  they  had  gone  far 
enough  in  the  appointment  of  door-keepers  to 
this  convention.  He  did  not  feel  disposed  to  ob- 
ject to  the  appointment  of  three, for  as  the  gentle- 
man from  St.  Lawrence  had  said,  they  had  three 
doors.  Yesterday  it  was  true,  they  went  a  little 
beyond  the  law,  but  he  was  willing  that  the  Cap- 
tain of  this  convention  (Mr.  Hoffman)  should 
have  his  own  way  in  appointing  a  serjeant-at- 
arms;  but  he  was  not  willing  that  they  should 
further  trample  upon  the  law  and  create  officer* 
not  provided  lor  or  required.  Now  the  ques- 
tion was  should  they  app  int  two  additional 
door-keepers  for  the  galleries?  He  was  not  a- 
ware  that  such  officers  had  ever  been  appoint- 
ed— he  was  not  aware  that  it  was  necessary 
they  should  be  appointed — and  therefore  he  mo- 
ved to  strike  out  that  part  of  the  resolution  re- 
lating to  such  appointments,  on  which  he  asked 
for  the  ayes  an  I  noes. 

Mr.  RUSSELL  explained.  One  object  was 
to  clothe  the  President  with  power  to  appoint 
two  keepers  of  the  galleries  in  case  he  should 
deem  them  necessary,  not  only  that  the  conven- 
tion might  proceed  with  its  ordinary  business 
without  disturbance,  but  that  citizens  and  ladies 
who  desire  I  to  witness  the  proceedings  from  the 
galleries  might  do  so  with  cornier!. 

Mr.  STRONG  admired  the  gallantry  of  the 
gentleman  from  St.  Lawrence,  who  seemed  very 
desirous  to  take  care  of  the  ladies,  but  he  was 
not  aware  that  there  had  been  any  complain' 


made  of  disturbances  heretofore,  and  hence  he 
was  at  a  loss  to  discover  the  necessity  for  the 
appointment  of  these  two  officers.  Jf  there 
should  unfortunately  be  any  officer  required  in 
the  iialkries,  t.iey  could  dispatch  thither  those 
employe  I  for  that  chamber  who  had  but  little  to 
do;  an  J  until  some  necessity  was  shown,  he 
should  object  to  such  an  expenditure  of  the  peo- 
ple's money. 

Mr.  WATER  BURY,  in  the  course  of  some 
remarks  n  this  resolution,  said  the  people  had 
(oiii plained  of  the  expense  of  legislation,  and 
this  convention  was  assembled  to  make  provi- 
sion for  securing  an  ample  retrenchment,  and 
yet  forsooth  they  were  setting  out  with  the  ap- 
pointment of  unnecessary  ollicers  who  must  be 
paid  by  the  pet-pie. 

The  yeas  and  nays  were  then  ordered  on  the 
motion  o  strike  out,  and  it  was  carried  by  a 
majority  of  63  to  56,  as  follows  : 

„y*; — Mes-rs  Allen,  Angel,  Archer,  Aymi't,  H.F 
Backus,  H.  I-J  ckns,  Hf-kvr,  Hascom,  Bergen,  bruee, 
Hull,  Burr,  C'mdee,  Ch  unberhin,  Claik,  ook,  Crook- 
er,  inn,  l>odd,  Horlon,  danders,  Fo  sylh,  Gibbard, 
Grahtm,  Harris,  Harrisow.  ••  awley,  Huffman  Huir,  A 
Hu  aiugton,  K.  Huiivingion,  Jordan,  tvingxley,  Kuktand, 
Marvin-  Aiiller,  Munro,  Nicholas,  Patteisoti,  t'enni- 
iriH!i,  lihoade*,  Rich. n<  ml  :  alisbury,  Sears,  haver, 
Mieldon,  Sia.rcons,  K  Spencer,  IV.  H  Spencer,  Stan- 
ton, St  w,  Mron  SwacUvtmer,  Tapgait,  J  a  l!ma<k'e, 
Van  -ehonnhoven.  Warren,  V\aterbtuy,  V\  liite,  VVii- 
laid,  ^orden,  W.  Wright,  W.  U.  Wright,  A.  W. 
Young— 03. 

iNO  S— Messrs  Rouck,  Rnwdish,  Brown,  Brun'age, 
Cambreienp,  D  D.  Campbell,  K.  C  i  pbell,  Unt  field, 
ClycL-,  '  ornelly  Cornell,  Cuddibiefc,  i  nnfonh,  Du- 
bois, Greene,  Hart.  Ho'cukiss,  Huichiuson,  Hyde, 
Jones,  Kemble,  Kennedy,  K  man,  Loomis,  Mann,  Mr- 
Neil,  AicXilt,  Maxwell,  Mori  is,  A-ur.ihy,  -'Connor, 
Perkins  Powers,  Ki  er,  Hugh's,  Hu*selt,  Sanl'.nd, 
Sh;»\v,  Shepard,  Snutii,  S'.  John,  Stevens,  Metson. 
'laffi,  J  I.  Taylor  *V.  Ta\  1  r,  Tilden,  Tounseud. 
Tnth  11,  ViC'.e,  Ward,  Witbeck,  Wood,  Yawger,  J. 
Young.—  66. 

Mr.  OPT  AT  FIELD  then  moved  further  to 
amend  by  a  provision  to  limit  the  number  of 
messengers  to  five. 

Mr.  JONES  opposed  the  amendment,  re- 
marking that  14  were  employed  by  the  late  As- 
sembly. He  believed  ten  would  not  be  too 
lariie  a  number  but  he  preferred  leaving  it  to 
the  President. 

Mr.  PATTERSON  thought  the  number 
should  be  limited,  otherwise  the  President 
would  be  much  embarrassed. 

Mr.  T1LDEN  said  the  number  last  session 
■was  not  larger  than  the  convenience  of  the  mem- 
bers required.  It  would  be  an  unwise  economy 
to  limit  the  number  as  some  gentlemen  desired. 

Mr.  RICHMOND  contended  that  the  conven- 
tion would  require  a  less  number  of  messengers 
than  the  Assembly. 

Mr.  C HATFIELD  said  if  the  object  was  to 
give  the  boys  good  places,  they  had  better  ap- 
point them,  pay  them  their  compensation  and 
sen  1  them  home,  'or  they  were  not  necessary 
there. 

Mr.  RUSSELL  accepted  the  amendment  of  the 
gentleman  from  Otsego  for  the  avowed  purpose 
of  terminating  so  serious  a  debate  on  so  unim- 
portant  a  matter. 

Mr.  TIL  DEN  moved  to  strike  out  five  and 
insert  Seven. 

Mr.  SHEPHERD  seconded  the  motion,  which 
on  a  division  was  lost. 

The  resoliitiott  as  ameaded  was  then  adopted. 


THE  JOURNAL. 

Mr.  WARD  said  as  yet  no  order  had  been  ta- 
ken  in  regard  to  publishing  the  journal  of  the 
Convention,  and  as  it  was  necessary  that  some- 
thing should  be  done,  he  moved  that  000  copies 
(jf  the  journal  of  proceedings  be  published  dai- 
ly, thai  being  the  number  required  by  the  Leg- 
islature. 

After  a  brief  discussion,  in  which  Messrs. 
STRONG,TALLMADGE,  BRUCE  an  I  WARD 
took  part,  Mr.  MURPHY  moved  to  refer  that 
subject  to  the  committee  on  printing  Ihe  consti- 
tutions, to  take  such  order  on  it  as  they  might 
deem  proper,  which  was  agreed  to. 
OKDKK  UP  I'KOCKKI  ING. 

Mr.  JONES  offered  a  resolution  for  the  ap- 
pointment of  a  committee  of  16,  two  trom  eaeh 
senatorial  district,  lor  the  purpose  of  consider- 
ing and  reporting  to  the  Convention,  the  best 
practicable  mode  of  proceeding  to  the  revision  of 
the  constitution. 

At  the  suggestion  of  Mr.  CHATFIELD,  Mr. 
JONES  consented  to  let  the  resolution  lie  on  the 
table. 

KUL^S 

Mr.  TAGG  ART  offered  the  following  resolu- 
tion:. 

Resolved,  That  the  rules  of  the  Convention  for  the 
revision  of  the  constitution  of  18JI,  be  and  they  are 
hereby  adopted  as  the  rules  of,  tnis  Conv  ntion,  until 
rules  for  that  pur,  o*e  are  adopted  by  this  Conveti'ion. 

After  a  brief  debate,  the  resolution  was  laid 
on  the  table. 

On  motion  of  Mr.  PERKINS,  Abner  M. 
Beardsley  was  appointed  to  take  charge  of  the 
books,  stationery,  &tc.,  of  members  of  the  con- 
vention, which  office  he  held  under  the  clerk 
of  the  Assembly  during  the  last  session  ol  the 
legislature- 

judicial  fatb:nses~executive  patronage. 

Mr.  KIRKLAND  here  rose,  saying  that  it 
was  very  important  that  the  Convention  should 
have  authentic  information  on  matters  of  fact 
having  a  bearing  on  the  crave  subjects  that 
would  come  before  it.  He  took  the  liberty, 
therefore,  of  offering  two  resolutions,  calling  lor 
information  which  it  misrlit  take  some  little  time 
to  obtain.     Mr.  K.  sent  up  the  (olio wing: 

Resolved,  Tint  the  Secretaries  of  this  Convention  be 
dipectt'd  to  address  a  letter  to  the  county  tieasurer  of 
eaeh  county  in  his  state,  requesting  an  imm»d  ate 
answer  »c  the  following  qnes  i<  n  :— "  What  amount 
h  s  been  paid  out  of  the  treasury  of  your  C'lin'y  to  'he 
judges  of  he  count y  courts*,  tor  their  judicial  services 
durit  geach  of  the  years  \8u  and  i8);>  n 

Resolved,  I  hat  the  Secretary  of  Since  be  requested 
to  prepare  for  the  use  of  this  convention  a  li  t  «>r  >t:«t'j- 
ment  of  all  the  offici  s  in  this  state  the  incumbent  of 
which  ar  appointed  by  the  Governor  a'one,  and  by  the 
G  v  i nor  with  the  cons  m  of  the  Senate. 

Mr.  RUSSELL  suggested  that  the  first  reso- 
lution would  not  probably  reach  all  the  inforina. 
tion  intended.  The  amount  paid  from  the  coun- 
ty treasury  directly  to  ju  Iges  for  judicial  servi. 
ces  did  not  include  the  amount  audited  by  the 
supervisors  and  paid  for  other  services  than  al- 
ien ling  courts 

Mr.  KIRKLAND'S  object  was  to  obtain  an 
authentic  statement  of  the  amounts  paid  to  the 
judges  of  the  county  courts  for  strictly  judicial 
services,  not  including  the  amouats  paid  ftrser. 
vices  whicli  were  ministerial 


0 


Mr.  SMITH  suggested  that  the  clerks  of  the 
counties  could  probably  furnish  this  informa 
tion  with  more  facility  than  the  county  treasu- 
rers— as  they  kept  a  record  of  the  number  of 
days  the  courts  were  in  session,  and  could  easi- 
ly cei  tily  to  the  amount  paid. 

Mr.  RUSSELL  concurred  in  this  suggestion. 

Mr.  KIRKLAND  understood  from  a  gentle- 
man near  him  that  county  clerks  adopted  differ- 
ent rules  in  the  computation  of  time.  But  his 
object  was  to  ascertain  the  judicial  expenses  oi 
the  counties,  and  would  assent  to  any  modifica- 
tion of  his  motion  that  would  reach  that  end. 

Mr.  RUSSELL  then  moved  to  amend  so  as  to 
direct  the  enquiries  to  the  county  clerks. 

Mr.  BROWN  doubted  whether  the  resolution 
was  sufficiently  comprehensive.  He  submitted 
to  the  mover  whether,  limited  as  it  was,  it  was 
not  extremely  defective.  All  knew  that  the 
great  expense  attending  the  administration  of 
justice  through  the  county  courts,  arose  from 
other  sources  than  the  mere  per  diem  allowances 
to  judges.  Juiors  lees*,  constables  fees,  the  fees 
of  other  officers  of  the  courts,  the  compensation 
paid  to  poor  witnesses  in  criminal  cases — con- 
Uibuted   to  swell   these   expenses.     He  desired 


that  the  resolution  should  pass,  but  he  desired 
to  see  it  in  such  a  shape  as  to  reach  all  the  in- 
formation  to  which  he  had  referred.  He  sug- 
gested therefore,  either  that  it  should  be  modifi- 
ed or  that  it  should  lie  on  the  table  for  further 
consideration. 

Mr.  KIRKLAND  assented  to  that,  and  the 
first  resolution  lies  on  the  table. 

The  second  resolution  now  coming  up, 

Mr.  STOW  moved  to  include  also  the  officers 
appointed  bv  the  Canal  Board. 

Mr.  KIRKLAND  assented  to  that. 

Mr.  STOW  continued: — He  hoped  the  resolu- 
tion  would  lie  on  the  table  for  the  present — for 
like  the  other,  it  was  not  comprehensive  enough. 
He  hoped  both  would  lie  on  the  table  and  be 
printed. 

Mr.  KIRKLAND  assenting,  the  resolution 
was  laid  on  the  table 

Mr.  SHEPHERD  desired  to  modify  the  reso- 
lution, and  for  that  purpose  moved  that  it  be  re- 
ferred to  a  committee  of  five. 

Pending  Mr.  SHEPHERD'S  motion,  the  con- 
vention,  on  motion  of  Mr.  CHATF1ELD. 

Adj.  to  11  o'clock  to-morrow  morning. 


WEDNESDAY,  JUNE  3. 


Prayer  by  the  Rev.  Dr.  WYCKOFF. 

The  three  gentlemen  who  were  absent  at  the 
organization  of  the  convention  were  this  day  in 
their  seats.  Mr.  Andrew  W.  Young  of  Wyo- 
ming, was  in  attendance  on  Tuesday;  Judge 
Nelson  of  Otsego,  and  Mr.  John  K.  Porter  of 
Saratoga,  assumed  their  duties  this  morning. 
KU    ES  AND  KKGULATI-JNS. 

Mr.  WARD,  from  the  special  committee  on 
rules,  reported  in  part. 

The  report  was  read  by  the  Secretary.  It 
consisted  of  a  series  of  rules  which  are  common 
to  nearly  all  legislative  and  deliberative  bodies. 
They  were  again  read  separately  for  the  action 
of  the  convention,  and  were  adopted  from  one 
to  twelve  inclusive. 

The  thirteenth  ruleprovlded  for  the  admission 
of  persons  to  the  floor  of  the  House  other  than 
members  and  officers,  is  in  these  words: — 

'  No  person,  except  members  and  officers  of  the 
convention,  shall  be  admitted  to  the  floor  of  the  House 
except  with  the  ,  ermission  of  the  President  or  on  the 
invito  ion  of  a  member  " 

Mr.  MORRIS  thought  they  had  better  pause 
a  little  before  they  passed  that  rule,  as  it  would 
open  the  door  to  every  person  who  might  come 
there.  He  should  feel  impelled,  under  such  a 
rule,  to  comply  with  the  request  of  every  man, 
woman  and  child  soliciting  admission;  an  I 
knowing  the  kindness  of  feeling  of  the  pre- 
siding officer,  he  had  no  doubt  his  liber- 
ality in  this  respect  would  quite  equal  his 
own.  But  when  they  did  come  they  must  stand, 
and  the  avenues  would  therefore  necessarily  be 
blocked  up.  He  was  willing  to  include  those 
who  were  or  linarily  included  in  such  rules,  and 
he  woull  deprive  the  members  of  all  power  to 
admit  any  bo  ly  else,  and  thus  he  hoped  they 
should  be  able  to  pass  through  the  labor  incum- 
bent ou  tkeia  in  this  oppressive  season,  without 


destroying  the  health  of  those  who  were  obli- 
ged to  be  here, 

Mr.  CH  ATFiELD  desired  the  gentleman  from 
New  York  to  send  up  his  amendment. 

Mr.  MORRIS  said  he  was  not  prepared  with 
an  amendment.  He  subsequently  said  that  having 
received  an  amendment  from  a  friend  near  him 
he  would  submit  it  to  the  consideration  of  the 
convention. 

The  SECRETARY  read  the  amendment, 
as  follows: 

"  No  person  shall  be  admitted  within  fhe  bar  with- 
ont  p  rmission  of  the  President,  <  xcept  the  m-moers 
of  the  Convention  find  its  at'endan's,  the  Governor, 
Lieut  Gove  nor,  ex  Presiden  s  of  the  U.  S  ,  and  for- 
mer Governors  and  Lieut.  Governors  of  this  >  ate, 
Jinkes  "fine  Supreme  our'  the  Ch  ncellor  and  Vice- 
Chancellor,  the  AUorney  General.  <  omptroller,  Trea- 
surer, Secretary,  an  t  urveyor  Genenb  Members  and 
ex-Members  of  Congress,  and  Members  of  the  wenue 
and  Assembly  of  th-s  State  Foreign  .VI misters  and  their 
Secretaries,  officers  who  by  n  m"  have  teceived  the 
thank*  of  Conpress  for  their  gallantry  and  good  con- 
di.ct  displayed  in  <he  service  of  their  coin-try  ,J 

[The  reading  of  the  amendment  elicited  roars 
of  laughter.  1 

Mr.  PATTERSON  said  he  had  been  very 
much  amuse  I  on  hearing  the  amendment  read. 
The  gent  ernnn  from  New  York  objected  to  any 
considerable  number  being  admitted  within  the 
bar,  but  when  they  got  that  gentleman's  amend- 
ment, they  found  that  for  every  one  that  the 
members  of  the  convention  would  invite  to  the 
floor  this  amendment  would  admit  ten. 

Mr.  MORRIS  requested  the  Secretay  lo  state 
whose  hand  writing  the  amendment  was  in — 
for  he  had  not  read  it.  Laughter.]  It  was 
hauled  to  him  by  a  gentleman  near  him,  and  it 
now,  on  hearing  it  rea  1,  appeared  to  be  a  brief 
for  a  speech  in  opposition.  [Laughter.]  But 
having  offered  it  he  was  responsible  for  it,  an</ 
he  desired  to  know  in  whose  writing  it  was. 


Mr.  WARD,  in  justice  to  his  honorable  friend, 
t(x  k  u^on  hLn.^elf  the  paternity  of  tae  amend- 
ment. 

Mr.  PATTERSON"  then  made  some  remarks 
in  Mvp.'nnat  <  n  of  the  difficulties  with  which  t;i<j 
committee  had  had  to  contend  in  this  matter. — 
He  adde  I  that  mere  were  seats  in  the  galleries 
and  below  the  galleries  lor  the  accommodation 
of  visitors,  f.nd  concluded  with  the  expression 
of  his  preference  for  t!ie  rule  as  reportei. 

Mr.  A.  W.  YOUNG-thought  it  would  be  very 
inconvenient  for  every  person  desiring  to  come 
within  the  bar  to  be  obi  g<*d  to  apply  to  the 
Chair.  He  would  leave  the  who'e  matter  to  the 
discretion  of  members,  without  restriction. 

Mr.  YVORDEN  tiien  propose!  to  exclude  all 
persons,  without  permission  of  the  Chair,  ex- 
cept  members  of  the  Convention  an  1  its  alien J- 
ants.  This  would  leave  the  courtesies  of  the 
Convention  where  they  should  be — in  the  hands 
of  its  presiding  officer.  This  would  secure  ad- 
mission to  distinguished  gentlemen  who  might 
desire  it.  But  if  the  door  was  open  to  every 
delegate  to  exercise  his  own  discretion  in  dis- 
pensing the  courtesy  of  the  Convention,  it  was 
plain  that  it  would  be  restricted  to  no  reasona- 
ble or  proper  limit.  For  one,  he  should  feel 
bound,  under  such  a  rule,  to  invite  every  gentle- 
man who  should  ask  it,  to  a  seat  here.  Mr.  W. 
alluded  to  the  large  attendance  of  spectators 
within  the  bar  at  the  last  session  of  the  legisla- 
ture, as  a  serious  interruption  to  the  public  br.- 
siness.  It  was  not  our  fault  that  this  hall  was 
not  large  enough  to  admit  all  who  might  desire 
a  seat  within  the  bar;  and  we  were  compelled 
of  necessity,  especially  at  this  season  of  the 
year,  to  restrict  the  courtesies  of  the  body  to 
narrow  limits. 

Mr.  MORRIS  here  withdrew  his  amendment. 
Mr.  STETSON  moved  to  strike  out  the  ex- 
ception, in  Mr.  WORDEN'S  amendment — so 
that  it  should  provile  that  no  person  should  be 
admitted  within  the  bar  without  permission 
from  the  Chair. 

Mr.  WORDEN  assented  to  that. 

Mr.  BASCOM  objected  that  Mr.  Worden's 
proposition  would  still  imply  that  members  of 
the  convention,  who  came  here  of  right,  were 
to  come  here  only  on  the  invitation  of  the  Presi- 
dent. He  suggested  that  the  rule  should  be  that 
citizens  of  this  state  might  be  admitted  on  the 
invitation  of  the  President. 

Mr.  SWACKHAMER  remarked  that  the  Go- 
vernor  General  of  Canada,  wasexpeclel  here 
in  a  few  days,  and  that  under  such  a  rule,  he 
might  be  excluded. 

Mr.  TAYLOR  sustained  the  rule  as  originally 
reported.  Under  this  amen  Iment  the  chair  vvo'ld 
be  overwhelmed  with  applications  by  members 
on  behalf  of  some  friend.  All  such  applications 
would  be  grantel,  ami  we  should  have  as  many 
within  the  bar  as  if  every  member  had  the  usht 
to  invite  persons  within  the  bar.  He  did  not 
apprehend  any  difficu'ty  under  the  original  rule, 
nor  was  it  probable  that  the  lobbies  would  be  so 
thronged  as  usually  during  a  session  of  the  le- 
gislature— and  if  it  were  so,  they  would  come 
to  listen  to  the  debates,  and  not  to  importune  or 
harrass  members  in  regard  to  matters  pending 
here. 

Mr.  HOFFMAN  urged  that  some  exception 


should  be  made  in  favor  of  the  officers  of  the 
state  government,  and  the  judiciary — leaving 
listmguished  individuals  of  other  states  and  oih- 
er  countries  aJui.s  JbJe  on  the  invitatioa  cf  the 
Piesident. 

Mr.  C HOOKER  offered  a  rule,  substantially 
that  suggested  by  Mr.  Hoffman— urging  that  if  the 
number  privileged  to  come  within  the  bar  were 
limited,  other  exceptions  made  by  the  Chair  in 
fivor  of  distinguished  personages  would  be  in 
reality  acts  of  courtesy,  coming  as  they  woull 
from  the  Convention  itself,  through  its  presi- 
ding officer. 

Mr.  CHATFIELD  vindicated  the  rule  as  re- 
ported  by  the  committee.  It  left  this  whole 
matter  where  it  should  be,  in  the  control  and 
discretion  of  the  Chair  and  of  members.  His 
objection  to  Mr  Hoffman's  proposition  was  that 
it  made  invidious  an  I  unjust  distinctions  between 
judicial  officers — excluding  Recorders  of  cities, 
Vice  Chancellors  an  I  others,  who  were  as  much 
entitled  to  admission  as  those  proposed  to  he  de- 
signate 1.  It  excluded  also  the  President  of  the 
U.  S.,  Ex-Presidents,  Ex-Governors,  U.  S.  Sen- 
ators, members  of  Congress,  &c.  He  concurred 
entirely  with  Mr.  Patterson  on  this  subject.  He 
would  make  no  distinctions  between  citizens, 
based  on  the  circumstance  of  their  having  held 
office,  or  their  holding  office  now.  He  could  an- 
ticipate no  difficulty  or  inconvenience  from  the 
discretion  given  by  the  rule  as  reported,  to  mem- 
bers and  the  Chair — believing  that  the  courte- 
sies of  this  body  would  not  be  abused,  nor  that 
any  evil  would  result  from  it. 

Mr.  RUSSELL  submitted  as  a  sort  of  com- 
promise, and  substitute  lor  all  these  proposi- 
tions one  exclu  ling  all  persons  except  by  per- 
mission of  the  President,  or  on  the  written  invi- 
tation of  members — such  invitations  to  be  pre- 
served by  the  door-keepers. 

Mr.  GEBHARD  submitted  another,  excluding 
all  persons  except  the  State  Officers,  the  Chan- 
cellor anl  Vice  Chancellors,  the  Supreme  Court 
and  Circuit  Juices,  unless  un  ler  invitations 
from  the  President  or  some  member  of  the  Con- 
vention. 

Mr.  HOFFMAN  sent  up  a  proposition  to  the 
same  effect,  except  that  the  President  alone  was 
to   invite  others  to  seats  within  the  bar. 

Mr.  BRUCE  urged  that  none  except  members, 
officers  and  attendants  should  be  admitted  with- 
in the  bar,  unless  under  invitation  from,  the 
President. 

Mr.  HOFFMAN  insisted  on  extending  the 
courtesy  of  the  floor  at  all  times  to  the  existing 
government.  On  various  subjects  which  were 
to  come  up.  we  must  consult  them.  Committees 
and  the  Convention  would  be  obliged  frequently 
to  call  on  them  for  facts,  for  papers,  and  for  a 
variety  of  information.  They  should  have  the 
same  free  access  to  our  room  that  we  had  to 
theirs.  And  it  was  no  objection  to  an  excep. 
lion  in  their  favor  that  we  hal  not  room  for  ev- 
ery body.  We  were  constrained  by  the  size  ot 
the  room  from  extending  this  courtesy  further. 
The  power  being  in  the  President  to  invite  oth. 
ers  to  seats  who. in  ordinary,  courtesy  were  en- 
titled to  expect  it,  the  matter  would  be  left  suf- 
ficiently  open,  and  whilst  we  should  not  be  ill- 
comjaoied.  for  want  of  a  proper  cireulatioa,  all 


would  be  accommodated  that  the  space  per- 
mitted. 

Mr  R.  CAMPBELL  expressed  his  repug- 
nance to  a  rule  which,  while  it  propose]  to  ad- 
mit the  servants  of  the  people  to  seats  here,  ex- 
cluded the  sovereigns  themselves,  amung  whom 
were  many  who  were  entitled  to  distinction  as 
.public  benefactors.  He  preferred  to  leave  this 
matter  in  the  control  of  members.  He  did  not 
bpiieve  they  would  abuse  the  privilege — and 
hence,  he  should  sustain  the  original  ruie. 

Mr.  W.  TAYLOR  also  sustaineJ  the  original 
proposition  of  the  committee — and  again  ursjed 
that  the  result  would  be  the  same  whether 
members  were  authorized  to  invite  persons  with- 
in the  bur  or  the  President — anl  that  it  would 
only  be  a  matter  of  annoyance  to  the  Chair  to 
be  obliged  to  hear  an'  accede  to  requests  from 
members  for  the  admission  of  persons  here. 

Mr.  WATEKBURY  thought  as  they  were  a- 
bout  to  overhaul  the  constitution  and  laws  of 
the  stale  that  it  miirh'  be  advisable  to  have  the 
counsel  and  instruction  and  advice  of  many  of 
those  whom  they  represented  ;  he  was,  there- 
fore, in  favor  of  a  liberal  admission  within  the 
bar. 

Mr.  SIMMONS  said  as  a  member  of  the  com- 
mittee on  rules  he  approved  of  the  rule  as  re- 
ported for  reasons  which  had  been  already  giv- 
en. All  the  circumstances  had  been  considered, 
the  state  of  the  weather,  the  probable  embar- 
rassments of  the  President,  and  the  other  sug- 
gestions which  gentlemen  had  urged — and  the 
rule  as  reported  was  approved  by  the  committee. 
If  it  were  adopted  he  did  not  apprehend  that  it 
would  be  abused  to  any  considerable  extent. - 
He  should  have  preferred  to  have  designated 
all  the  members  of  the  slate  government  and 
some  other  gentlemen  also,  on  the  principle  that 
the  honor  reflected  would  be  more  than  that  con 
ferreJ,  as  it  would  be  a  standing  invitation  to  such 
honorable  gentlemen  to  be  witnesses  of  the  pro- 
ceedings of  the  convention  ;  but  on  the  whole 
such  a  rule,  it  was  apprehended,  would  create 
some  embarrassment. 

Mr.  RUSSELL  asked  that  his  amendment 
might  be  read,  which  he  had  ollered  as  a  sub- 
stitute, to  come  up  hereafter  fcr  the  approval 
of  the  convention.  The  difference  was  that 
members  of  the  convention  in  inviting  persons 
within  the  bar  should  send  a  written  order, 
which  should  be  kept  by  the  door-keeper. —  j 
This  formality  would  make  less  frequent  these 
invitations  and  would  diminish  their  abuse. 

The  substitute  was  rejected. 
•Mr.  CONELLY  offered  a  substitute  which  in- 
cluded the  Governor,  Lieut.  Governor,  State  Of- 
ficers, and  some  others,  which  was  not  adopted. 
Mr.  CROOKER  urged  a  substitute  which  he 
had  offered  heretofore,  to  the  effect  that  no  per- 
son should  be  admitted  to  the  floor  of  the  house 
except  the  Governor,  Chancellor,  Justices  of  the 
supreme  court,  circuit  judges,  and  heads  of  state 
departments,  unless  invited  by  the  President  or 
the  convention. 
The  substitute  was  not  adopted. 
Mr.  MARVIN  offered  a  substitute,  to  limit 
the  admissions  to  the  Governor,   Lieut.  Gover- 
nor, ex  Governors,   and  Lieut.  Governors,   the 
Chancellor,  Justices  of  the  Supreme  Court,  Cir- 
cuit Judges,  members  at  formes  Conventions, 


and  £tate  officers,  unless  upon  the  invitation  of 
the  President.  He  explained  his  amendment, 
and  stated  'hat  while  he  deemed  it  unnecessary 
to  make  provision  for  the  admission  of  officers 
of  the  General  Government,  hi- substitute  would 
admit  an  ex  President  of  the  U.  S.  or  a  mem- 
ber of  a  former  Convention. 

Mr.  RICHMOND  said  if  he  had  his  choice  he 
should  give  admission  to  the  members  of  the 
two  Inst  legislatures  rather  than  to  Chancellors 
and  Vice-chancello/s  and  Circuit  ju  .'ges,  for  the 
revision  of  the  constitution  had  been  deliberated 
upon  by  the  legislature,  an  1  its  members  might 
be  supposed  to  have  matured  their  views  in  re- 
lation thereto. 

The  question  was  then  taken  on  the  substitute 
and  it  was  rejected. 

Mr.  GERHARD  moved  to  substitute  the  rule 
of  the  convention  of  1321,  with  the  exception  of 
the  word  u  late"  before  the  word  ''chancel- 
lor." 

Mr.  PERKINS  expressed  a  desire  to  move  the 
previous  question  if  at  this  time  it  could  he  en- 
tertained, which  was  negatived. 

Mr.  LOOM1S  said  the  convention  evidently 
concurred  with  the  committee  in  its  main  prin- 
ciple, which  was  that  there  should  be  no  privi. 
lened  class  of  officials  or  otherwise;  and  he  ap- 
prehended the  power  which  the  rule  as  reported 
would  give  to  members  would  not  be  abused. 

Mr.  BRUCE  said  he  should  go  for  that  propo- 
sition which  secured  equal  privileges.  It'  they 
were  to  admit  officers  of  state,  and  the  dignita- 
ries of  the  country,  he  should  be  in  favor  of  ad- 
mining  all. 

Mr.  STOW  offered  an  amendment  to  the  ef- 
feet  that  when  any  person  was  invited  to  the 
floor  of  the  house,  the  name  of  such  person  should 
be  furnished  to  the  door-keeper,  accompanied 
with  the  name  of  the  member  giving  the  invita- 
tion. 

Mr.  RUSSELL  advocated  the  amendment- 
Mr.  SMITH  opposed  it.  On  a  division  it  was 
rejected. 

The  rule  as  reported  by  the  committee  was 
then  adopted. 

Rules  14,  15. 16,  17,  and  18  were  also  adopted. 
When  the  13th  wa-s  under  consideration,  Mr. 
TILDEN  desired  an  explanation  of  a  change 
which  had  been  introduced  from  the  usual  legis- 
lative practice.  The  rule  made  provision  lor 
the  reconsideration  of  questions,  and  did  not 
limit  the  motion  to  reconsider  to  those  who  had 
voted  in  the  majority. 

Mr.  CHATF1ELD  explained  that  the  rules 
had  been  framed  so  as  to  leave  their  delibera- 
tions as  open  and  liberal  as  possible  He  ima- 
gined cases  which  mlcht  occur,  to  jus-tily  such  a 
rule;  and  Mr.  Tilden  expressed  himself  satisfied 

Rules  19  and  20  were  also  adopted. 

Mr.  WORDEN  thought  it  necessary  to  make 
a  provision  by  which  a  chairman  ol  a  committee 
of  the  whole,  whenever  he  found  himself  with- 
out a  quorum,  should  report  that  fact  to  the 
President  of  the  convention. 

Mr.  LOOMIS  explained  that  the  well  under- 
stood parliamentary  law,  as  explained  in  Jeffer- 
son's  Manual,  was  sufficient  for  that  and  many- 
other  cases,  to  meet  which  the  committee  had 
not  deemed  it  necessary  to  make  special  previ- 
sion. 
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Mr.  WORDFN  was  satisfied,  and  withdrew 
his  proposition.  But  he  desired  the  gentleman 
from  He.kimer  to  explain  what  provision  had 
been  male  /'or  the  amendment  or  abrogation  of 
these  rules,  if  ihat  should  be  (bunl  necessary. 

Mr.  LOOMIS  responlel.  That  matter  had 
been  debate  1  in  committee.  Usually  an  amen  J- 
ment  of  the  rules  required  a  two- third  vote  or 
some  similar  restriction,  but  as  the  rules  had 
been  adopted  on  the  most  liberal  principles  to- 
wards  the  minority,  i  there  might  be  consider- 
ed two  parties  there,  which  was  questionable, 
it  ha  I  been  thought  better  to  leave  power  with 
the  majority  to  amen  I  or  suspend  at  any  time. 

Mr.  VVORDEN  expressed  his  satisfaction  with 
the  explanation  which  had  been  given 
CKVSU>  AND  MAFS 

The  PRESIDENT  laid  before  the  convention 
a  communication  from  the  Secretary  of  State, 
accompanied  by  135  copies  of  the  census  and 
maps  of  this  stale,  which  had  been  procured 
and  were  now  furnished  by  direction  of  the  le- 
gislature ol   the  state. 

THE  JOURNALS. 

Mr.  RUSSELL  here  reported  in  favor  of  Mr. 
Ward's  proposition,  directing  the  printing  of 
<>00  copies  of  the  journal  of  the  convention — 
which  was  agreed  to. 

JUDICIAL  EXPENSES. 

Mr.  KIRKLAND  called  up  his  resolution,  di- 
recting inquiries  to  be  made  of  the  several 
county  clerks  as  to  the  expenses  of  the  several 
counties  for  the  judicial  services  of  the  county 
judges. 

Mr.  K.  said  his  object  in  off?ring  this  resolu- 
tion yesterday  was  specific,  and  he  therefore 
limited  the  inquiry  to  the  county  expenses  for  ju-s 
dicial  services.  But  under  the  suggestions  of 
the  gentlemen  from  St..  Lawrence  and  Orange 
(Messrs.  Russell  and  Brown)  that  it  would  be 
desirable  to  have  still  further  information  in  re- 
lation to  the  expenses  of  the  county  courts,  he 
now  proposed  to  amend  lus  own  resolution  in 
conformity  with  these  suggestions.  Mr.  K.  read 
his  proposition  as  he  had  modified  it — saying 
that  he  believed  it  would  now  be  found  to  em- 
brace every  information  that  could , be  useful  as 
matters  of  fact. 

1st  The  amount  allowed  during  ench  of  the  ye^rs 
184 1-45  to  the  Ji.-diicsof  the  County  Cotir  s  of  yourcoun* 
ty  <is  compensation  for  a'.ieutl-iue  at  Court. 

•id.  What,  dining  :he  s-im'  period  was  the  amount 
allowed  lor  f.-es  of  gr.-t.mt  jurors,  of  petit  juror-, of  con- 
stables, of  criers  and  of  poor  witnesses,  sta  ing  each 
&eparately. 

3d  wint  w\sthe  aggregate  expense  dunng  those 
years  for  said  '  otinty  Courts  of  dr  iwing  and  fumiri!  n- 
ing  jurors,  «.f  lights,  fuel,  &c,  for  the  court  room,  and 
of  any  other  charges  on  the  couuty  incurred  by  holding 
these  courts. 

4th.  F>r  bow  many  days  during  each  of  said  years 
ver**  said  County  Courts  in  session. 

Mh  What  was  the  nu<ul,«*r  of  civil  cases  tried  at  said 
Com  is  iti  each  of  said  yejrs,  and  whit  was  the  aggre- 
gate amount  of  ve; diets  therein. 

Mr.  KIRKLAND  repeated  that  he  supposed 
the  resolution  covered  all  the  information  on 
every  point  connected  with  the  expenses  of  the 
county  courts,  which  would  be  useful  to  the  con- 
vention. His  reason  for  offering  it  at  this  early- 
stage  of  the  session,  was  because  the  informa- 
tion sought  was  exceedingly  important,  and  I 


would  require  time  to  prepare  it  with  accuracy. 
Mr.  BASCOM  desired  to  extend  the  inquiry 
to  the  expenses  of  the  circuit  courts,  in  the  sev- 
eral counties.  He  had  prepared  an  amendment 
which  would  call  out  that  information.  He  sent 
up  the  following  amendment: — 

How  m  ai>y  Circuit  Courts  and  Courts  or  r>yer  and 
Tei  miner  have  been  held  in  s*id  vears  of  lcU4  6? 
sVhit  his  l.een  the  length  of  the  sessions  ies.  ectively? 
How  many  civil  causes  have  been  tried  by  jury?  what 
the  amount  of  the  verdicts  in  the  respective  eau.es? — 
what  convictions  in  the  oyer  and  .  er miner:  for  what 
offences,  hu  i  how  punished?  ••  ha  has  heeu  allowed 
tl.e  judg  s  ol  the  county  tor  attending  these  court  i— 
Vth'it  for  gruid  jurors?  What  lor  petit  jurit>?  v*lrt 
for  criers  and  co  stables?  v\  hat  for  s-ut'ritfV?  What 
tor  poor  witnesses  for  each  session  or  term  of  suid 
courts? 

Mr.  KIRKLAND  had  no  objection  to  that. 

Mr.  BASCOM  desired  the  gentleman  from 
Oneida  further  to  amen  I  his  resolution  so  as  to 
extend  the  inquiry  to  the  expense  of  criminal 
proceedings  in  the  county  courts. 

Mr.  KIRKLAND  expressed  his  fears  that  the 
inquiry  might  be  so  extended  as  to  delay  the  an- 
swers  to  too  late  a  period. 

Mr.  PE  RKINS  suggested  that  there  were  some 
questions  in  the  amended  resolutions  which  the 
county  clerks  might  no*  be  able  to  answer.  As 
the  accounts  were  kept  in  St.  Lawrence  county, 
he  knew  that  would  be  found  to  be  so.  The 
fees  of  grand  and  petit  jurors,  constables  and 
poor  witnesses,  and  the  per  diem  paid  to  the 
county  judges,  the  clerks  could  give  easily.  But 
the  amount  paid  for  fuel  and  light,  drawing  of 
jurors,  and  some  other  such  items,  they  could 
not  so  readily  give,  if  at  all.  These  were  mat- 
ters of  audit  by  the  supervisors  not  passing  thro* 
the  hands  of  the  clerks  on  certificates  as  in  the 
other  cases. 

Mr.  KIRKLAND,  in  order  that  the  inquiry 
might  be  put  In  proper  shape,  moved  to  refer  it 
with  the  amendment,  to  a  committee  of  three. 

Mr.  RHOADES  asked  whether  the  inquiry 
was  so  framed  as  to  obtain  the  amount  of  dama 
ges  and  costs  separately? 

Mr.  KIRKLAND  replied  that  it  was  not.  The 
committee,  however,  could  so  frame  it  a&  to 
meet  that  object. 

Mr.  BASCOM  suggested  a   committee  of  8, 

Mr.  KIRKLAND  assenting,  his  resolution 
was  so  referred. 

Mr.  PATTERSON  moved  that  the  Secretary 
cause  a  diagram  of  the  house  to  be  engraved 
and  furnish  each  member  with  a  copy.  Agreed 
to. 

Mr.  SHEPHERD  offered  a  resolution  calling 
on  the  Secretary  of  State  for  a  list  of  the  salaries 
paid  to  judicial  officers  throughout  the  state. 

Mr.  TAGGART  moved  to  refer  this  resolu- 
tion  to  the  committee  of  eight  just  appointed.— 
Agreed  to. 

Mr.  NICHOLL  offered  the  following  resolu- 
tion, which  was  referred  to  the  committee  of  8 
on  Mr.  Kirkland's  and  Mr.  Bascom's  proposi- 
tions : — 

"  Resolved,  That  the  secretaries  of  t'»ts  convention 
address  letier.s  to  each  of  the  circuit  judges  and  the 
supreme  coot  commissioners  of  this  *tate  to  the  first 
judge  of  the  several  counties,  including  the  first  judge 
of  V  e  superior  court,  and  al-.o  to  the  several  masters 
and  examiners  in  chancery,  for  such  infrmatiou  as 
they  may  be  able  to  furnish  in  relatiua  to  their  Jees  ul 
office  for  the  year  1845." 
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NEWSPAPERS. 

Mr.  BROWN  called  up  the  resolution,  provi- 
ding fur  supplying  members  with  newspapers — 
arid  it  was  adopted. 

PilKP,  RATION  FOR  BUSINESS. 

Mr.  CHATFIELD  now  called  up  Mr.  Jones's 
resolution,  directing  the  appointment  of  a  com- 
mittee of  16,  to  consider  and  report  to  the  con- 
vention the  best  practicable  mode  of  proceeding 
to  revise  the  constitution. 

Mr.  CHATFIELD  moved  to  amend  so  as  to 
authorize  the  President  to  appoint  one  more 
for  the  state  at  large.     He  preferred  an  odd  num- 


ber, so  that  the  committee  might  not  be  without 
a  responsible  majority. 

Mr.  JONES  accepted  the  amendment. 

Mr.  PERKINS  inquired  what  was  expected 
of  such  a  committee — what  its  duties  in  detail? 

Mr.  LOOMIS  desired  to  submit  some  remarks 
and  a  proposition — which  perhaps  would  occu- 
py more  time  than  the  convention  now  would  be 
willing  to  give  him. 

Mr.  TILDEN  (Mr.  Loomis  giving  way)  mov- 
ed an  adjournment,  and  ihe  convention 

Adjourned  to  11  o'clock  to-morrow  morning. 


THURSDAY,  JUNE  4. 


Prayer  by  the  Rev.  Mr.  Bates. 

The  PRESIDENT  announced  the  following 
as  the  committee,  under  the  resolutions  of  the 
gentleman  from  Oneida  (Mr.  Kirkland,)  a- 
dopted  yesterday: — Messrs.  KIRKLAND,  NI- 
CHOLS, BROWN,  HARRIS,  PKRKIJNS, 
SMITH,  BASCOM,  and  RICHMOND. 

MANUAL. 

Mr.  KIRKLAND,  from  the  committee  to 
whom  w?as  referred  a  resolution  for  the  publica- 
tion of  certain  constitutions  and  other  matter  in 
the  form  of  a  manual,  reported  in  part  verbally 
By  a  fortunate  accident,  he  said,  the  committee 
had  ascertained  that  a  person  in  the  city  of  New 
York  had  in  process  of  printing  all  the  con- 
stitutions for  another  purpose,  and  he  (Mr.  K.) 
addressed  to  him  a  letter  to  ascertain  the  fact. 
This  morning  he  had  received  an  answer,  ac- 
companied with  32  pages  of  the  forthcoming 
publication,  as  a  specimen  of  the  work,  wrhich 
informed  him  that  200  or  300  copies  could  be 
furnished  in  pamphlet  form  in  the  course  of  a 
week.  Mr.  K.  read  the  letter,  (from  Mr.  Wal- 
ker, of  the  city  of  New  York,  publisher  of  the 
Stateman's  Manual,)  and  said  he  would  deposit 
the  specimen  with  the  Secretary  to  enable  mem- 
bers of  the  convention  to  examine  it.  Ii  on  ex- 
amination it  should  be  found  unobjectionable, 
the  committee  proposed  to  embrace  in  one  pamph- 
let all  these  constitutions,  notdoubting  thatfrom 
the  aggregate  wisdom  of  the  28  states  of  the 
Union,  this  convention  may  derive  a  vast  deal 
of  information.  The  committee  also,  he  was 
desired  by  the  chairman  to  state,  proposed  to 
p#ocure  to  be  printed  another  volume  contain- 
ing matter  which  would  be  as  useful  and  im- 
portant; they  were  solicitous  to  have  printed  the 
proposed  constitutions  of  other  states  or  territo- 
ries which  have  not  become  states,  but  whose 
constitutions  have  been  adopted.  The  commit- 
tee also  proposed  to  publish  the  convention  acts 
of  1845  and  1821.  the  names  of  the  delegates  to 
the  convention,  their  places  of  residence,  the 
names  and  residences  of  the  officers  of  the  con- 
vention, and  certain  statistical  information, 
which  may  be  important  and  necessary.  He 
had  no  resolution  to  offer.  He  merely  made  the 
staleraent  for  the  information  of  the  convention. 

ORDER  OF  BUSINESS 
Mr.  BROWN  called  up  M.  Jones'  proposition, 
offered  day  before  yesterdays  as  follows: — 


tl  Resolved,  That  a  committee  of  17  be  rppointed 
by  the  President  (two  from  each  Senate  district  and 
on-  from  ;he  State  at  large)  to  consider  and  report  to 
the  convention  the  be,st  practicable  mode  of  proceed- 
ing to  a  revision  of  the  constitution  of  this  State  ;' 

Mr.  LOOMIS  having  the  floor,  remarked  that 
the  resolution  was  in  terms  pretty  comprehen- 
sive—contemplating the  appointment  of  a  large 
committee,  who  might  take  it  upon  themselves 
under  the  very  strong  and  cogent  powers  pro- 
posed to  be  confided  to  them — who  might  feel 
called  upon  to  report  a  general  plan  of  action, 
limiting  and  directing  to  what  points  of  the  con- 
stitution, and  to  what  only,  the  attention  oi  the 
convention  should  be  directed.  He  should  in- 
fer that  the  mover  had  this  in  his  mind  from  the 
magnitude  of  the  committee  he  proposed.  A 
committee  of  17  would  of  itself  constitute  a 
pretty  respectable  body  for  legislation — so  large 
as  to  require  that  its  proceedings  should  be  re- 
gulated by  parliamentary  rules — that  it  should 
have  a  chairman  to  be  addressed  in  its  delibera- 
tions. It  would  be  too  laige  a  committee  for 
those  informal  conferences  which  take  place 
when  two  or  three  constitute  a  committee.  It 
would  be  too  much  like  a  committee  of  the  whole 
— and  unnecessarily  large  if  it  was  merely  to 
propose  the  subjects  on  which  we  should  ap- 
point committees.  A  single  individual  could 
propose  these  subjects,  and  whatever  the 
committee  or  an  individual  member  might 
propose,  the  convention  must  finally  pass 
upon  it.  It  was  therefore  a  much  safer, 
better,  shorter  course,  to  permit  all  the 
members  to  be  present  when  these  propositions 
to  distribute  subjects  among  committees  should 
be  made, in  order  that  all  might  hear  what  mem- 
bers of  this  committee  of  17  might  say,  and  have 
a  voice  on  the  questions  submitted.  Every 
member  was  sent  here  by  his  constituents  to 
represent  their  wishes  and  views.  They  relied 
on  his  judgment  and  intelligence  and  they  ex- 
pected and  desired  him  to  pass  on  every  pro- 
position submitted  here.  It  was  not  wise  or  dis- 
creet, in  his  judgment,  to  delegate  powers  un- 
necessarily. Committees  were  generally  appoint- 
ed to  investigate  facts,  to  trace  out  the  course  of 
legislation  on  particultar  subjects — to  reduce 
propositions  to  form — but  we  never  did  create 
a  committee,  much  less  a  committee  of  this  mag- 
nitude, for  the  purpose  of  advising  or  passing  on 
propositions.  His  own  view  was  that  the  con- 
vention should  resolve  itself  into  a  committee  of 
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the  whole  on  the  constitution,  and  there  let  any 
member  propose  the  subjects  on  which  he  desired 
committees  to  be  raised.  Somebody  had  got  to 
do  this  before  the  committee  of  17.  It  might  as 
well  be  done  here,  and  let  all  hear  the  reasons 
offered,  and  pass  upon  the  questions,  for  the 
convention  must  decide  on  them  at  last.  Again, 
a  committee  of  17  would  no  doubt  embody  men 
of  the  highest  character  here, and  whatever  they 
might  report  would  carry  a  weight  with  it  too 
strong  to  be  salutary  in  its  influences  ;  too  strong 
to  allow  a  fair  and  equal  consideration  for  the 
conflicting  propositions  of  any  single  member. 
Mr.  L.  presumed  this  proposition  was  adopted 
upon  looking  at  the  proceedings  of  the  conven- 
tion of  ;21.  He  was  aware  that  a  proposi- 
tion of  this  kind  was  made  on  the  first  or  second 
day  of  the  session  of  that  body,  by  Rufus  King. 
It  was  adopted  instanter — probably  without  the 
consideration  of  a  moment,  certainly  witnout  de- 
bate and  off-hand.  But  on  looking  at  the  pro- 
ceedings afterwards,he  found  that  several  mem- 
bers regretted  that  that  course  had  been  adopted 
and  presied  a  desire  that  the  whole  matter 
should  have  been  referred  at  once  to  a  commit- 
tee ot  the  whole.  Among  these  was  Col. Young 
who  moved  a  reconsideration.  Gen.  Root  then 
one  of  the  most  able  members  of  that  body,  sus- 
taiued  the  motion.  Peter  It.  Livingston  also  ex- 
pressed the  opinion  that  the  convention  had  ac- 
ted hastily  in  appointing  the  then  committee  of 
13.  Mr.  L.  considered  the  weight  of  the  prece- 
dent as  amounting  to  nothing.  That  committee 
either  because  it  propriety  had  been  questioned, 
or  for  some  other  cause,,  did  not  see  fit  to  do 
more  than  to  dissect  the  subject  submitted  to 
them;  for  instance,  they  proposed  a  committee 
on  the  legislative  department,  another  on  the 
judiciary,  another  on  the  Executive,  anoth- 
er on  the  council  of  revision — all  general 
subjects  and  presenting  no  such  details  as 
an  individual  would  have  submitted,  after 
sitting  down  in  his  room  and  putting  his 
proposition  on  paper.  Hence,  it  was  unne- 
cessary to  appoint  a  committee  to  suggest 
subjects  on  which  committees  should  be  ap- 
pointed. Much  less  was  it  necessary,  to  have 
such  a  committee  to  propose  the  subjects  on 
which  we  should  act,  and  what  not.  All  knew 
what  we  had  to  consider.  The  whole  constitu- 
tion of  the  state  was  before  us — before  each  and 
every  member  of  the  body — and  each  had  the 
right  and  was  bound  to  pass  upon  every  propo- 
sition submitted.  It  might  be  objected,  if  we 
went  into  committee  of  the  whole,  that  we 
should  be  at  sea,  with  no  proposition  to  act  up- 
on. Mr.  L.  had  anticipated  this  dilemma  ;  and 
had  prepared  and  should  submit  a  proposition 
for  dividing  the  body  into  committees.  Any 
body  could  do  this,  and  some  other  member 
might  have  done  it  for  himself.  He  should  offer 
his  proposition,  first  by  way  of  amendment  to 
the  pending  resolution,  and  with  the  view  then 
to  move  the  reference  of  both  to  a  committee  of 
the  whole.  Mr.  L.  moved  to  strike  out  all  of 
the  word  resolved  in  the  original  and  insert : 

That  committees  consis'inc;  of  five  members  each  be 
appointed  to  consider  and  report  on  the  matters  fol- 
lowing respectively: 

1  On  the  apportionment,  election,  tenure  of  office 
aud  compensation  of  the  Legislature. 


2.  Oa  the  organization,  tenure  of  office  and  compen- 
sation of  the  Judiciary. 

3.  On  the  appointment  or  election  of  the  Judiciary, 
and  of  all  state  officers  whose  duties  and  powers  are 
not  local,  except  the  legislature,  and  of  the  tenure  ot 
their  office  and  compensation,  except  the  legislature 
and  judiciary. 

4.  On  the  appointment  or  election  of  all  officers 
whose  powers  and  duties  are  local,  and  their  tenure  of 
office  and  compensation. 

5  On  the  powers  to  be  vested  in  the  State  Legisla- 
ture, and  restrictions  on  the  same,  except  as  to  public 
debt 

6.  On  the  public  debt  generally,  and  including  re- 
strictions on  the  pow  r  of  the  Legislature  in  relation 
thereto,  and  on  public  revenues,  canals  and  internal 
improvements. 

7  On  legislation  for  local  purposes,  and  on  the  pow- 
ers of  municipal  corporaiions  with  reference  to  debt 
and  taxation. 

8  On  banking  business,  and  on  incorporations  gene- 
rally. 

9  On  the  elective  franchise  and  the  qualifications  to 
vote  and  hold  office. 

Mr.  LOOMIS  said  these  wTere  the  result  of 
his  best  thoughts.  He  did  not  rise  to  discuss 
the  several  subjects;  but  rather  to  suggest  that 
we  had  not  better  organize  this  formidable  com- 
mittee, with  these  extraordinary  powers.  It 
was  imprudent  and  unnecessary — for  each  mem- 
ber was  entirely  competent  to  suggest  subjects 
for  reference  to  committees — and  it  was  fairer 
to  have  a  vote  on  the  proposition  of  each  mem- 
ber in  the  first  instance,  than  after  this  formida- 
ble committee  had  perhaps  repudiated  it. 

Mr.  BROWN  desired  to  express  his  obliga- 
tions to  the  gentleman  from  New  York  (Mr. 
Jones)  for  introducing  this  proposition.  For 
although  he  did  not  concur  with  that  gentleman 
in  the  propriety  of  its  adoption,  yet  it  would 
serve  all  the  purposes  it  should  serve — to  call 
out  discussion  and  inquiry  on  the  subject  to 
which  it  related.  He  regarded  the  resolution  as 
touching  one  of  the  most  important,  if  not  the 
most  important  subject  that  could  come  before 
the  convention  in  this  stage  of  its  session — and 
he  was  not  willing  that  it  should  go  to  a  com- 
mittee of  16  or  17  or  of  any  other  numbers, 
without  having  first  passed  through  the  ordeal 
of  an  examination  and  discussion  here,  that 
opinions  might  be  elicited  on  all  sides  as  to  the 
subjects  to  be  considered  by  this  convention. 
.He  would  here  state  that  he  was  in  a  great 
measure  indifferent  as  to  the  ultimate  dispo- 
sition that  might  be  made  of  it — whether  it 
went  to  the  committee  of  the  whole  op  the 
constitution,  or  whether  all  these  propositions, 
after  hearing  he  views  of  gentlemen  here. should 
be  sent  to  a  committee.  But  he  did  desire  most 
earnestly,  and  he  deemed  it  essential  to  a  fair 
and  just  and  enlightened  commencement  of  our 
labors,  that  this  proposition  should  undergo  dis- 
cussion and  examination.  The  proposition  in 
effect  was  to  refer  it  to  a  committee  to  report  to 
us  in  what  particulars  the  constitution  should  be, 
or  was  to  be  amended — to  what  subjects  the  con- 
vention should  direct  its  labors.  Hence,  it  was  a 
proposition  to  refer  to  a  commiteee  one  of  the 
most  important  questions  we  had  met  to  consid- 
er. He  was  aware,  that  when  the  report  of  this 
committee  came  in  it  would  be  subject  to  amend- 
ment. He  was  aware  that  every  gentleman  fa- 
miliar with  parliamentary  proceedings,  accus- 
tomed to  public  speaking  and  feeling  a  confi- 
dence in  himself,  might  rise  and  propose  his  a- 
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mendment.  But  if  he  did,  he  must  en. 
counter  the  weight  and  influence  of  this  com- 
mittee in  opposition.  And  members  like  him- 
self,  might  feel  a  diffidence  and  reluctance  in 
undertaking  to  overthrow  a  report  carrying  with 
it  the  weight  which  would  be  attached  to  it. — 
Another  consideration — he  knew  what  it  was 
for  gentlemen  taking  a  seat  in  a  deliberative 
body  for  the  first  time,  to  rise  and  address  it  and 
to  make  a  proposition.  The  weight  of  that 
feeling  had  oppressed  and  borne  down  many  a 
man  who  from  his  experience  and  ability  was 
well  calculated  to  enlighten  and  instruct  his 
fellows.  And  he  was  not  willing  to  plaee 
these  gentlemen  whom  he  saw  around 
him  in  a  position  of  such  disadvantage.  He  con- 
curred, therefore,  with  the  gentleman  from  Her- 
kimer, that  this  question  should  be  referred  to  a 
committee  of  the  whole.  That  was  the  appro- 
priate placu  for  a  free  interchange  of  opinions — 
the  place  where  alone  every  individual  cou'.d 
make  his  proposition  and  have  it  considered.-— 
There  they  could  not  be  put  down,  without 
being  fairly  considered  and  acted  on.  And  if 
the  fundamental  law  was  to  be  overturned  en- 
ti  ely,  and  an  entire  new  instrument  framed — it 
"Was  proper  to  know  the  views  of  each  and  all, 
in  relation  to  every  part  of  it.  If  a  roition  of  it 
was  to  be  maintained  in  its  integrity,  as  it  came 
to  us  from  the  wisiom  of  the  past,  let  us  know 
What  portion  was  to  be  maintained  and  what 
amended.  He  was  un  willing  to  commit  this  very 
important  question,  in  the  outset  of  our  delibe- 
rations, to  a  committee.  He  had  his  opinions  ; 
others  had  theirs.  In  his  section  of  the  slate, 
public  opinion  had  in  Heated  clearly  to  what 
these  changes  should  have  reference.  He  might 
differ  with  sentiemen  from  other  sections  on 
these  points.  W  sj,  he  desired  to  hear  every 
proposition  for  amendment.  Then,  if  they  were 
found  to  be  so  multifarious,  so  numerous,  so 
conflicting,  that  the  committee  of  the  whole 
could  reach  no  result,  he  should  be  willing  that 
a  committee  should  take  all  these  propositions 
in  charge,  with  all  the  light  that  had  been  thrown 
upon  them,  and  with  all  the  knowledge  of  the 
views  of  this  cpnvention  that  the  discussion 
misht  elicit.  It  was  impossible  to  conceal  the 
fact  from  ourselves,  that  the  two  great  parties 
into  which  the  state  was  diviled,  had  had  some 
connection  with  the  election  of  gentlemen  to  this 
body,  and  with  iis  organization.  We  could  not 
conceal  from  ourselves,  or  the  public,  the  fact 
that  one  of  these  pa.  ties  was  largely  represented 
here,  and  the  other  not  so  largely.  And  though 
he  was  happy  to  state,  and  congratulated  him- 
self that  there  was  very  little  of  that  party  spirit 
here  on  which  men  honestly  divided  elsewhere. 
— that  there  was  none  that  was  likely  to  disturb 
the  goo  1  nature  and  harmony  with  which  we 
had  begun  our  deliberations — yet  it  was  due  to 
the  minority,  to  our  own  character,  to  the  suc- 
cess of  our  labors — that  in  p  11  our  deliberations, 
and  in  all  the  steps  we  took  at  the  outset — we 
should  have  reference  to  the  rights  of  the  mino- 
rity. An!  he  desired  to  put  this  vital  and  im- 
portant matter  in  a  position  where  gent'emen 
who  might  not  appear  to  be  on  the  side  where 
the  strength  was,  an  opportunity  to  be  heard 
fully  and  fairly  anl  without  any  kin  1  of  embar- 
rass*aeat  whatever.    To  look  at  this  matter  a 


little  further.  Suppose  this  committee  should 
undertake  to  say  that  our  judicial  system  needed 
no  amendment?  This,  he  was  aware,  was  a 
very  extraordinary  supposition.  For  he  suppo* 
sed  a  sense  of  the  necessity  of  amendment  in 
that  particular  was  universal.  But  suppose 
such  should  be  the  report  of  the  committee? — 
We  should  then  have  to  encounter  the  weight  of 
their  report,  to  demonstrate  its  folly  and  injus- 
tice But  supposing  on  the  question  of  suffrage, 
where  there  was.no  such  unanimity  of  opinion — 
were  the  committee  to  come  in  here  with  a  re- 
port and  suppress  that  question  entire!)?  By 
no  means.  He  desired  earnestly  that  it  should 
not  be  so  ;  but  that  all  these  propositions  should 
come  up  here — that  all  of  whatever  party  or 
profession  or  calling,  however  unused  to  public 
speaking  or  parliamentary  rules,  might  have  a 
full  and  fair  opportunity  to  make  any  and  every 
suggestion  in  regard  to  amendments  of  the  fun- 
damental law.  He  concurred  therefore,  with 
the  gentleman  from  Herkimer,  that  if  gentle- 
men had  any  propositions  to  make  here,  they 
should  be  at  liberty  to  make  them — make  them 
now,  during  this  discussion — lor  he  must  say  for 
one,  that  if  the  majority  of  this  body  should  be 
found  against  him  on  the  question  ol  referring  this 
matter  to  the  committee  of  the  whole,  he  should 
feel  it  to  be  his  duty  to  ask  the  house  to  instruct 
the  select  committee  as  to  their  report.  This 
would  give  all  an  opportunity  to  do  what  they 
could  do  in  committee  of  the  whole. — But  he 
trusted  gentlemen  would  not  refuse  the  oppor- 
tunity of  having  this  matter  considered  in  com- 
mittee of  the  whole.  In  all  legislative  bodies 
as  a  general  rule  all  bills  went  to  a  committee 
of  the  whole.  In  the  House  of  Representatives, 
revenue  bills,  and  those  affecting  the  Union  at 
large,  all  took  that  direction — that  they  might 
be  fully  and  fairly  considered  by  every  member. 
And  having  come  here  to  ascertain  what  altera- 
tions should  be  made  in  the  organic  law,  he 
asked  if  that  was  not  a  subject  of  as  great  mag- 
nitude and  importance  as  the  message  of  a  Go- 
vernor or  a  President,  or -a  revenue  bill?  Could 
any  deliberative  body  have  befoie  it  a  subject 
of  greater  magnitude  to  posterity  or  the  living, 
than  that  which  engaged  our  deliberations  to- 
day? Before  taking  a  sti  p  which  might  em- 
barrass the  inquiry,  we  should  proceed  with 
hesitation  and  caution.  He  had,  therefore,  in 
imitation  of  the  gentleman  from  Herkimer,  be- 
fore he  left  his  room  this  morning,  drawn  up 
some  propositions  which  he  would  submit  witu 
the  view  of  their  being  referred,  with  the  other 
series,  to  a  committee  of  the  whole.  If,  how- 
ever, the  House  should  refuse  that  reference,  he 
should  then  move  them,  by  way  of  instructions, 
to  the  select  committee.  He  did  notregar  i  them 
as  emhracing  all  the  subjects  which  should  be 
matters  of  reference;  but  he  offered  them  rather 
as  the  nucleus  for  other  propositions  from  other 
quarters.     Mr.  B.  sent  up  the  following: — 

1.  Keso'vc',  That  so  much  of  the  Constitution  as  re- 
lates to  the  finances  of  lhe  sta  e,  ami  the  power  o1  the 
Legist-M tire  to  create  ileitis  and  t>  loan  Hie  credit  of 
thr  slat**,  he  referred  to  a  committe  ,  to  take  into  con- 
sideration ami  report  what  amendments,  if  any,  are 
nece?-nry  to  he  made  in  respev  t  to  them. 

2  That  so  much  as  relates  to  the  po  "er  of  the  Le- 
gislature to  appropriate  the  public  moneys  or  property 
fur  private  or  local  purposes,  auu  fur  creating,  cualiuu* 
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m?t  altering  or  renewing  any  body,  politic  or  corpor- 
aie.  hihI  t<»  prescribe  the  powers,  privileges,  dutiesand 
obligations  of  siieii  bodies,  pol:tic  or  corporate,  or  of 
the  members  and  stockholders  'hereof,  he  referred  to 
a  committee  to  take  into  consideration,  &c 

3  i  hit  so  tnti'-n  as  relates  to  the  right  of  suffrage, 
and  theq  a  li  fixations  of  persotu>  to  be  ejected  to  office, 
be  referred,  &c 

4.  h  it  so  much  as  relites  to  the  judicial  depart- 
ment, I  he  mtii  er  of  appointing  or  electing  j"dieial  of- 
ficers and  t»-e  tenure  and  duration  of  the  judicial  of- 
fice, be  rn  erred,  *c. 

6  That  so  much  -*s  re  ates  to  the  Fxecntive  depart- 
ment .,  and  the  power  of  appointineut  to  office,  (other 
tan  judicial  odices,)  and  the  tenure  thereof,  be  rel"  r- 
red,  *<•. 

6  Tim  s^  much  ss  re'ate*  to  the  number  of  Senators 
and  members  of  Assembly,  the  tenure  and  duration  of 
the  Legislative  office,  the  division  of  the  state  into  se- 
parate *enat«'  and  Assembly  'Hstriets    be  referred,  &c 

7  That  so  mu  h  ts  relates  to  pr  visions  for  tu  tire 
altera' ions  and  amendments  to  the  Constitution,  be 
re  erred,  &c 

8  hat  all  pirs  of  the  Constitution  not  embraced 
in  the  preceding  resolutions,  be  refened  t<»  a  commit- 
tee, to  take  into  consideration  and  report  whit  fur  her 
alterations  or  amendments  should  be  made  therein. 


Mr.  WARD  called  for  the  reading  of  the  oris 
inal  resolution — an  1  it  having  been  read, 

Mr.  BROWN  moved   his    propositions  as  in- 
structions to  the  committee  of  17. 

Mr.  WARD  apprehended  that  the  gentleman 
ha  I  misunderstood  the  object  contemplated.     If 
this  were  referred  to  the  committee  of  the  whole 
forconsideration,  his  impresst6n  was  they  would 
be  detained  here  in  discussing   the  various  pro- 
positions  from  this  time  to  the  end  of  July  and 
the  house  would   even  then   have   arrived  at  no 
definite  conclusion.     He  perceived  there  was  a- 
round  him    a  disposition   amongst  gentlemen  to 
go  on  with  their  work  earnestly;  and   it  seemed 
to  him  if  the  plan  recommended   by  the  gentle- 
man from  New  York  were  approved  an  1  a  com- 
mittee were  chosen,  that  committee  might  report 
to-morrow  morning,    and  the   convention  might 
take  up  one  of  the   propositions   and  proceed  at 
once  with  its  consideration.     But  if  they  at  once 
proceede  I  to  discuss  the  propositions  that  might 
be  submitted — and  perhaps  nearly   every  honor- 
able gentleman  has  some  proposition  to  offer — he 
apprehended  the  discussion  would  be  endless. — 
Gentlemen  might  recall  tomind  tie  course  adopted 
by  theconvention  which  framed  the  federal  con- 
stitution.    That  convention  met  in  the  month  of 
May  17.37,  and  the  first  proposition   was  a  plan 
of  a  constitution  by  Mr.  E.  Randolph.     On  the 
same  day  Mr.  Pinckney  presented  his  plan  of  a 
constitution.     Mr.  Patterson  of  New  Jersey  al- 
so propose!  another;  an  1  shortly  after  Mr.  Alex- 
ander Hamilton  submitted    his  plan.     These  se- 
veral propositions  were  referred  to  the  commit 
tee  of  the  whole,  ns  it  was  now   proposed   that 
these  subjects  shall  be  refrrred.     The  firsttaken 
up  was  the  plan  of  Mr.  Randolph,  and  the  con- 
vention entered  upon   its  discussion,  section  by 
section  an  I  clause   by  clause,  and  on  the, 1st  of 
August,  without  any  progress  having  been  made, 
the  whole  matter  was  referred  to  a  special  com- 
mittee.    Two  or  three  days  subsequently,  that 
committee  made  their  report   and  it  was  not  until 
that  report  was  presented  that  any  progress  was 
male.     He  was  very  happy  to  see  the  harmony 
manifested  here,    and  Ihe  disposition  to  go   at 
once  and  directly  to  the  discharge  of  the  impor- 
tant duties  of  the  convention.  The  course  recom- 
mended by  the  gentleman  from  New. York  (Mr 


what  was  the  consequence?  Why  in  little  mors 
than  than  two  months  all  its  labors  were  ended, 
and  the  state  had  a  new  constitution.  He  did 
not  doubt  if  this  resolution  should  be  adopted, 
a  committee  would  be  chosen,  not  to  say  how 
the  constitution  shall  be  amended — no' at  all— but 
merely  for  the  purpose  of  suggesting  how  many 
committees  shall  be  raised,  and  how  the  labors 
of  the  body  shall  be  appoached  and  expedited. 
That  was  its  extent  as  he  understood  the  propo- 
sition. If  adopted,  he  was  confident  that  they 
would  be  able  to  get  through  with  their  labors 
within  two  months,  and  that  they  should  have  a 
fair  and  liberal  constitution.  But  if  they  were 
not  to  have  the  benefit  of  this  mode  of  pro- 
ceeding, he  hoped  they  would  take  up  each 
proposition  and  pass  upon  it,  and  not  go  in- 
fo committee  of  the  whole  upon  the  constitu- 
tion. 

The  PRESIDENT  stated  the  question  to  be 
on  the  amendment  of  the  gentleman  from  Herki- 
mer, (Mr.  Loomis.) 

Mr.  LOOMIS.  in  reply  to  the  remarks  of  the 
gentleman  from  Westchester  in  relation  to  the 
debates  in  the  convention  on  the  federal  consti- 
tution, said  that  the  gentleman  ha  1  shown  that 
in  that  convention  that  there  were  sjveral  indi- 
vidual propositions — that  one  was  taken  up  and 
formed  tne  nucleus  on  which  that  wis?  and  learn- 
ed convention  proceeded,  until  they  had  settled 
nearly  every  proposition,  and  formed  the  pre- 
sent constitution  of  these  United  States.  Now, 
although  it  took  until  the  1st  of  A-  gust,  they 
were  then  prepared  with  a  constitution,  which 
a  committee  very  ston  matured.  It  was  there 
a  short  work  ;  and  the  precedent  there  furnish- 
ed was  precisely  analagous  to  his  present  pro- 
position. 

Mr.  WARD,  for  one,  was  willing  that  the 
question  should  be  taken  on  the  amen  Iment  of 
the  gentleman  from  Herkimer,  with  a  view  to 
determine  which  course  the  convention  prefer- 
red. That  could  be  done  in  a  very  few  minutes. 
It  could  not  be  necessary  to  go  into  committee  of 
the  whoU  for  the  purpose,  for  the  moment  they 
got  into  the  committee,  the  entire  subject  would 
be  opened — they  would  get  fifty  different  propo- 
sitions, and  no  one  could  predict — not  the  wisest 
amongst  them — where  it  would  end. 

Mr.  JONES  desired  very  briefly  to  state  the 
reasons  which  induced  him  to  offer  his  proposi- 
tion. He  did  not  offer  it  without  >omc  consul- 
tation with  members  of  this  convention — a  con- 
sultation which  had  induced  him  to  change 
somewhat  its  form.  As  originally  prepared,  it 
gave  to  the  committee  a  greater  scope  of  power 
than  would  be  conferred  by  the  resolution  in  its 
present  shape.  His  original  intention  was,  that 
the  committee  should  report  to  the  convention, 
not  only  the  best  practicable  mode  of  proceeding 
to  the  revision  of  the  constitution,  but  also 
whether  in  the  opinion  of  the  committee,  it  was 
demanded  by  the  popular  will,  anl  would  best 
subserve*the  interests  of  the  state,  to  present  to 
the  people  an  entire  new  constitution  as  a  whole, 
or  whether  the  public  interests  demanded  that 
they  should  submit  to  the  people  only  such  amend- 
ments a*  should  be  made  to  the  present  constitu- 
tion. The  resolution  in  this  form,  he  submitted, 
among  others,  to  a  srentlernan  from  Onondaga, 
who  thought  the  resolution  in  that  shape  would 


J'n\£s)wastliecouigeoitliecoaveaUa.iol,'2ijaftl   give  rise  to  a  premature  discussion,  and  that  the 
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convention  in  its  early  stages  would  not  be  so 
competent  to  decide  whether  a  new  constitution 
should  be  presented  to  the  people,  or  amend- 
ments merely,  as  at  a  subsequent  period.  He 
adopted  the  suggestion  of  the  gentleman  and 
modified  his  resolution  so  as  to  confine  it  simply 
to  an  instruction  to  the  committee  to  report  what 
in  their  opinion  was  the  best  practicable  mode 
of  proceeding  to  the  revision  of  the  constitution. 
The  gentleman  from  Herkimer  (Mr.  Loomis,) 
who  had  given  his  views  to  the  convention  with 
great  ability  and  great  fairness — both  of  which 
qualities  were  characteristics  of  that  gentleman 
— had  stated  that  he  (Mr.  Jones)  was  probably 
influenced  in  offering  his  resolution  b,y  the  con- 
sideration that  a  similar  course  had  been  adopt- 
ed by  the  convention  of  1821.  That  was  so.  He 
found,  on  looking  at  the  proceedings  of  the  con- 
vention of  1821 — (a  convention  whose  proceed- 
ings he  hoped  this  convention  would  follow  as 
far  as  it  could — a  convention  whose  proceedings 
were  marked  by  that  moderation  and  wisdom 
which  were  worthy  of  imitation  by  this  conven- 
tion, notwithstanding  it  had  greater  experience 
by  more  than  twenty  years) — that  one  of  its 
most  distinguished  members  (Mr.  Rufus  King) 
presented  a  resolution  similar  in  form  to  that 
which  he  had  offered;  and  he  found  that  it  was 
$,  unanimously  adopted,  it  having  the  general  con- 
currence of  the  members  of  that  convention. 
The  number  of  the  committee  proposed  in  the 
resolution  of  1821  was  13,  instead  of  16  as  now 
proposed;  but  in  a  discussion  which  immediate- 
ly followed  as  to  the  mode  by  which  the  com- 
mittee should  be  appointed,  he  found  that  Col. 
Young,  of  Saratoga,  had  changed  his  views 
somewhat  as  to  the  manner  in  which  the  con- 
vention should  commence  its  business,  and 
seemed  to  be  of  the  opinion  now  expressed  by 
the  gentleman  from  Herkimer,  that  it  was  best 
to  refer  the  whole  subject  to  the  committee 
of  the  whole  in  the  first  place,  instead  of  a  se- 
lect committee.  Gen.  Root,  as  had  been  stated 
by  the  gentleman  from  Herkimer,  concurred  in 
the  views  of  Col.  Young.  These  views  howev- 
er were  met  by  Mr.  King.  It  did  not  appear 
from  the  book  from  which  he  obtained  his  infor- 
mation, that  any  other  gentlemen  spoke  than 
those  three,  Gen.  Root,  Col.  Young  and  Mr. 
King  ;  for  immediately  after  the  two  former  had 
spoken  in  favor  of  a  reconsideration,  and  the 
latter  against  it,  the  question  was  taken  and 
lost,  the  vote  in  the  affirmative  not  being  large 
enough  even  to  cause  it  to  be  stated.  Probably 
the  motion  was  lost  by  a  large  vote,  as  the  ori- 
ginal proposition  wTas  carried  unanimously.  He 
found  further  on  looking  at  the  proceedings  of 
the  convention  of  1821,  that  after  the  adoption 
of  the  resolution  to  which  he  had  referred,  the 
committee  of  13  was  appointed,  and  on  the  af- 
ternoon of  Friday,  the  committee  reported  a 
plan  for  the  reference  of  the  different  portions  of 
the  constitution  to  appropriate  committees.  The 
President  named  those  committees  on  Saturday, 
and  on  Monday  Gen.  Tallmadge  presented  a  re- 
port from  one  of  them,  and  the  next  day  Gen. 
Root  a  report  from  another.  These  facts  show- 
ed how  admirable  the  plan  was  to  expedite  the 
business  of  the  convention,  for  although  the  re- 
solution was  not  offered  until  Thursday,  the 
different  portions  were  referred  to  the  respective 
committees,  and  they  laid  their  views  before 


the  convention  on  the  following  Monday  and 
Tuesday,  and  the  convention  at  once  proceed- 
ed with  the  consideration  of  the  subject  present- 
ed to  it  by  Gen.  Tallmadge.  This  seemed  to  be 
a  practical  mode  of  doing  business,  and  he 
thought  the  convention  could  scarcely  follow  a 
more  wise  or  more  judicious  precedent. — 
Respecting  the  number  which  he  proposed  to 
constitute  the  committee,  he  found  that  there 
was  not  entire  unanimity  of  opinion.  The  gen- 
tleman from  Herkimer  seemed  to  think,  in  the 
first  place,  that  the  committee  was  too  large, 
and  then  that  it  was  too  small.  On  reflection 
he  (]Vlr.  Jones)  trusted  the  gentleman  from  Her- 
kimer would  find  that  he  was  right  in  neither 
position.  He  held  the  opinion  that  the  commit- 
tee was  neither  too  large  nor  too  small,  if  it  were 
designed  that  it  should  report  to  the  convention 
whether  any  and  what  part  of  the  constitution 
should  be  amended,  and  what  left  untouched. — 
If  such  were  to  be  its  scope,  which  he  did  not 
admit,  certainly  the  gentleman  from  Herkimer 
would  concur  with  him,  that  the  committee  was 
not  too  large.  A  com  mi  tee  of  two  from  each 
senatorial  district  would  embody  the  views  of 
the  constituents  they  represent,  and  it  seemed 
to  him  that  their  report  would  be  but  the  echo 
of  the  popular  will  on  this  subject.  Put  if  it 
was  designed  that  the  committee  should  merely 
report — and  such  was  his  intention — what  parts 
of  the  constitution  should  be  referred  to  com- 
mittees for  examination  and  consideration,  the 
committee  did  not  even  in  that  case  appear  to 
him  to  be  too  large.  But  suppose  they  followed 
the  gentleman's  advice,  and  went  into  committee 
of  the  whole,  what  would  they  have  then? — 
Why,  a  set  of  resolutions  offered  by  the  gentle- 
man from  Herkimer,  a  somewhat  different  set 
from  the  gentleman  from  Orange,  and  a  propo- 
sition from  himself,  differing  somewhat  from 
each  of  the  others;  and  he  doubted  not  that  half 
the  members  of  the  Convention  had  their  views 
also  as  to  what  portions  of  the  constitution  re- 
quired amendment.  Now,  his  resolution  con- 
templated the  concentration  of  the  views  of  the 
members  of  the  Convention,  who  would  con- 
verse with  the  members  of  the  committee, 
whose  report  would  thus  be  made  to  embody 
the  concentrated  sentiment  of  the  Convention. 
But  the  gentleman  from  Orange  (Mr.  Brown,) 
had  said  that  a  different  course  was  taken  in 
congress,  and  in  the  state  legislature,  with  the 
messages  of  the  President  and  the  Governor,  and 
that  both  had  a  reference  in  the  first  instance  to 
the  committee  of  the  whole.  This  undoubtedly 
was  so;  but  he  ventured  to  suggest  to  the  gen- 
tleman from  Orange  the  difference  between  the 
two  cases.  The  object  in  referring  the  messages 
of  the  President  and  the  Governor  was  not  to 
amend  those  instruments,  but  to  discuss  them; 
and  where  could  there  be  a  more  appropriate 
place  for  discussion  than  in  committee  of  the 
whole?  Experience  bore  out  the  truth  of  this 
position,  for  at  the  last  session  of  the  legislature, 
though  in  one  of  the  first  weeks  of  the  session, 
the  message  of  the  Governor  was  referred  to  the 
committee  of  the  whole,  it  did  not  come  out  un- 
til there  were  but  some  two  or  three  weeks  of 
the  session  remaining.  It  underwent  during  a 
session  of  four  months  an  elaborate  and  pro- 
longed discussion.  What  was  the  object  of  the 
gentleman  from  Orange  in  proposing  to  give  the 
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constitution  the  same  reference?  Although  the 
object  might  be,  in  some  measure,  to  discuss  the 
various  projects  and  amendments,  yet  the  main 
object  would  be  to  amend  rather  than  to  discuss. 
When  the  special  committee  shall  have  given 
the  subject  a  full,  fair,  and  free  examination, 
and  reported  thereon,  their  report  would  be 
sent  to  the  committee  of  the  whole  Convention, 
and  then  there  would  be  abundant  room  for 
discussion,  if  gentlemen  desired  discussion. — 
With  regard  to  the  proposition  of  the  gentle- 
man from  Orange,  if  his  resolution  should  be 
adopted,  to  instruct  the  committee  to  report  the 
particular  propositions  for  reference,  Mr.  J. 
trusted  it  would  be  so  guarded  as  not  to  instruct 
the  committee  to  report  any  particular  gentle- 
man's project,  but  that  the  committees  would  be 
left  to  the  exercise  of  their  own  judgment  to  re- 
port such  plans  as  they  might  deem  to  be  the  best 
and  the  wisest. 

Mr.  LOO  MIS, with  a  view  of  testing  the  sense 
of  the  convention  on  this  question,  proposed  to 
have  it  taken  in  convention  directly,  as  between 
the  proposition  for  a  committee  and  the  proposi- 
tion to  refer  the  several  subjects  to  different 
committees.  He  had  moved  his  proposition  as 
an  amendment  to  that  of  the  gentleman  from 
New- York,  and  he  desired  that  the  question 
should  be  taken  on  the  first  branch  of  his  pro- 
position, leaving  the  rest  to  be  decided  upon  af- 
terwards. 

Mr.  WILLARD  thought  the  discussion  into 
which  they  had  been  drawn,  unprofitable,  if  not 
irrelevant.  It  certainly  did  not  follow  in  the 
wake  of  the  resolution  before  the  Convention. 
He  felt  desirous  to  economise  the  time  and  the 
duties  of  the  Convention  ;  and  to  avoid  random 
or  profitless  debate.  He  preferred  the  proposi- 
tion of  the  gentleman  from  New  York  (Mr. 
Jones)  as  calculated  to  facilitate  the  business  of 
the  Convention,  and  to  lead  soonest  to  the  direct 
consideration  of  specific  subjects.  He  hoped  at 
least  that  the  question  would  be  brought  at  once 
to  a  vote,  and  the  matter  disposed  of  in  some 
shape. 

Mr.  WHITE  sent  up  the  following  substitute: 

Resolved,  That  a  committer  be  appointed  to  take 
into  consideration  and  report  the  manner  in  which  it  is 
expedient  to  proceed  with  the  business  of  this  Conven- 
tion, in  order  that  such  alterations  m  and  amendments 
to  the  Constitution  may  be  made,  as  the  rights  of  the 
people  demand. 

Mr.  TILDEN  was  aware  that  there  would 
naturally  be  a  predisposition  in  this  body  to  fol- 
low the  course  marked  out  by  his  colleague  (Mr. 
Jones).  That  course  had  the  sanction  of  the 
precedent  adopted  in  a  previous  Convention, and 
it  appeared  extremely  plausible  too,  in  the  pros- 
pect it  held  out  of  proceeding  to  the  subject 
matter  of  their  deliberations  without  useless 
discussion.  Nevertheless,  in  its  effects  upon 
the  course  of  the  business  of  that  body,  and  on 
the  result  of  their  deliberations,  it  was,  in  his 
judgment,  a  question  of  the  highest  importance 
for  them  to  settle  correctly.  The  usual  and  par- 
liamentary course  in  respect  to  the  Governor  or 
President's  message  was  to  refer  it  to  the  com- 
mittee of  the  whole.  For  what  purpose  ?  Not 
exclusively  nor  generally,  as  his  colLeague  seem- 
ed to  suppose,  for  the  purpose  of  a  rambling 
discussion,  but  for  the  purpose  of  distributing 
its  several  parts  to  appropriate  committees  con- 


stituted by  order  of  the  House,  for  consider- 
ation, in  a  regular  and  parliamentary  manner. 
They  might  safely  assume  in  this  as  in  most 
similar  cases,  that  parliamentary  usage  had 
some  significance  and  utility  ;  and  he  appre- 
hended, if  gentlemen  now  entertained  doubts  on 
the  subject,  that  before  the  end  of  the  session 
they  would  be  abundantly  satisfied  that  the  cus- 
tom was  a  wise  and  appropriate  one.  The  first 
thing  they  ought  to  do,  in  order  to  expedite  bu- 
siness, and  to  get  at  an  intelligent  and  satisfac- 
tory result,  was  to  refer  all  the  matters  upon 
which  they  were  to  act,  to  appropriate  commit- 
tees; and  in  order  to  do  that,  it  was  a  matter  of 
the  first  importance  that  they  should  have  an  ac- 
curate, careful,  and  considerate  classification  of 
the  subject  matters.  If  they  commenced 
business  with  an  inadequate  or  imperfect 
classification,  they  would  find  themselves 
wandering  through  that  business  to  the  end  of 
the  session.  It  would  be  better  that  they  shouid 
know  at  the  outset  what  would  be  proposed  for 
their  consideration.  They  had  better  go  into 
committee  of  the  whole,  where  every  gentlemaji 
in  the  Convention  might  present  any  proposition 
he  might  have  to  offer,  or  submit  any  mode  of 
classification  ;  and  then,  after  these  suggestions 
had  been  freely  made  for  a  few  hours  or  a  day 
or  two,  refer  them  to  a  select  committee  to  ar- 
range and  put  ina  systematic  form.  This  course 
was  recommen  ed  to  them  by  the  facility  it. 
would  afford  in  the  transaction  of  their  business. 
It  would  give  a  full  and  complete  clarification 
of  their  business,  and  would  enable  the  President, 
when  he  came  to  form  the  committees,  to  dis- 
tribute them  in  such  a  manner  as  to  submit  to 
their  consideration  all  the  subjects  on  which 
ihey  should  he  called  upon  to  act.  There  was 
a  still  more  important  point  of  view  in  which 
this  question  should  be  considered  j  and  that 
was  that  the  action  of  this  committee  would  be 
to  a  considerable  extent,  in  practice,  restrictive 
of  the  subjects  for  the  consideration  of  this  body — 
not  directly,  not  necessarily  in  terms,  but  in  its 
inevitable  effect.  Suppose  in  that  committee 
there  were  a  majority  composed  of  those  indi- 
viduals who  thought  a  particular  proposition 
was  not  of  sufficient  importance,  or  sufficiently 
desirable,  to  justify  them  in  raising  a  commit- 
tee to  consider  it,  or  that  it  was  not  embraced 
in  the  classification  which  they  might  adopt : 
they  would  have  nine  and  probably  seventeen 
of  the  most  influential  members  of  this  body 
committed  to  the  opinion  that  the  subject  ought 
not  to  be  considered.  From  what  little  experi- 
ence he  had  had  in  parliamentary  bodies,  he 
should  be  led  to  think  that  any  proposition  in 
which  his  constituents  were  interested,  would 
lose  25  per  cent  at  least  of  its  chance  of  being 
considered,  if  that  committee  should  form  such 
an  unfavorable  judgment  in  relation  to  it;  and 
yet  here,  without  any  judgment,  or  considera- 
tion,— without  any  suggestion  of  the  various 
propositions  on  which  they  might  be  prepared 
to  act,  they  might  by  the  adoption  of  such  a  re- 
solution submit  the  whole  subject  to  the  initia- 
tory power  of  a  committee  composed  of  some 
17  members.  His  friend  and  colleague  from 
New- York  (Mr.  Jones)  had  told  them  that  as 
the  proposition  was  originally  drawn,  it  was 
intended  that  the  committee  shouid  consider  and 
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report  upon  what  subjects  it  was  expedient  for 
the  convention  to  act,  but  that  on  consultation 
with  other  gentlemen  he  had  modified  his  reso- 
lution by  striking  out  that  part  of  it.  His  (Mr. 
Tilden's)  objection  to  the  form  in  wliich  it 
now  stands,  was  that  although  it  did  not  in 
terms,  it  did  in  substance,  in  a  large  degree, 
have  the  same  effect ;  and  if  his  friend  was  dis- 
posed— Mr.  S.  did  not  believe  he  was — to  limit 
the  range  of  the  action  and  discussion  of  this 
body,  he  would  better  accomplish  his  object  by 
this  resolution,  than  by  any  other  form  regular- 
ly proposed.  There  was  great  reason  to  fear 
that  the  effect  of  the  course  of  proceeding  would 
be,  to  some  extent  at  least,  to  organ  ze  a  supe- 
rior body  in  the  bosom  of  this  convention,  and 
if  they  had  ever  s  en  the  effect  of  the  united  and 
concerted  action  of  10  or  20  men,  in  a  body  ol 
this  size,  they  could  juJge  of  the  effect  that 
might  be  reasonably  expected  to  result.  It 
might  be,  unless  the  good  sense  and  firmness  of 
this  body  should  counteract  it,  the  organization 
an  1  application  of  the  caucus  system  to  their 
deliberations.  It  was  for  these  reasons  that  he 
*  as  opposed  to  it.  He  came  here  believing 
that  they  sdiould  have  the  widest  latitude  of  con- 
sideration and  proposition.  Whenever  twenty 
members  of  this  convention  thought  a  pro- 
position should  be  adopted,  in  his  judgment 
there  should  be  a  committee  to  whom  that 
proposition  shall  be  referred,  and  through 
whom  it  might  be  presented  on  fair  and  equal 
terms  with  every  other  proposition  that  should 
be  submitted  to  their  consideration.  Take  a 
possible  case  of  an  omission  in  the  classification 
of  subjects.  There  were  a  considerable  num- 
ber of  persons  who  supposed  that  the  rights  of 
property  of  half  the  community  were  not  suffi- 
ciently protected  by  the  existing  laws — who 
think  that  the  same  objects  which  by  a  refined 
and  complicated  system  of  artificial  laws  are 
secured  to  the  few  who  are  wealthy  enough — to 
those  who  are  able  to  pay  the  price — should  be 
given  as  a  free  and  common  right  and  without 
price  to  every  member  of  'he  community, — who 
think  that  the  property  of  married  women,  in- 
stead of  being  secured  by  a  system  of  trusts, 
should  be  accomplished  by  the  ordinary  laws, 
remedies  and  securities.  Now  suppose  that  in 
the  organiznticn  of  these  committees,  there 
should  bp  no  one  to  which  a  question  of  this  j 
kind  could  be  appropriately  referred?  Did  they' 
suppose  lhat  a  proposition  made  to  the  conven- 
tion on  lhat  subject  would  stand  an  even  chance 
as  if  presented  at  the  organization  of  the  con- 1 
vention?     He  apprehended  not. 

One  word  as  to  this  dispatch  of  business.  It 
seemed  to  him  that  if  they  formed  a  committee 
as  was  proposed,  in  the  first  instance,  that 
committee  would  have  to  bring  its  report  into 
the  Convention,  and  the  question  would  then 
arise  on  their  report,  whether  it  should  be 
amen  lei.  Any  gentleman  who  had  a  proposi- 
tion to  make  which  he  did  not  deem  fairly  in- 
cluded in  the  classification,  woul  l  then  offer  it, 
or  some  amendment  which  would  provide  for 
it,  as  an  amendment  to  the  report,  and  they 
might  have  then  as  long  a  discussion  as  if  Ihey 
allowed  free  latitude  for  a  day  or  two,  without 
being  committed  to  any  particular  course  of 
action.    There  might  also  be  some  propositions 


of  restriction  which  gentlemen  might  desire  to 
ofFer,  though  it  were  somewhat  questionable 
if  gentlemen  were  then  prepared  to  make  their 
propositions.  In  every  respect,  he  thought  it 
would  be  profitable  to  spend  a  lew  days  at  the 
commencement  of  the  session  in  an  examination 
of  propositions  that  might  be  made,  and  that  it 
would  save  time  hereafter. 

Before  he  sat  down  he  ought  to  correct  an  er- 
ror into  which  his  colleasue  had  fallen  respect- 
ing the  course  pursued  in  the  legislature  on  the 
Governor's  message.  It  was  true,  the  message 
was  referred  to  the  committee  of  the  whole,  and 
that  some  parts  were  not  taken  out  of  commit- 
tee of  the  whole  until  nearly  the  close  of  the 
session  ;  but  all  he  material  parts  on  which 
discussion  and  final  action  were  had,  were  taken 
from  the  committee,  he  should  think,  within  the 
first  month  of  the  session.  In  that  case  he  was 
averse,  as  he  was  now,  to  going  into  a  general 
disevssion  in  that  comm.'ttte.  He  thought  it 
would  be  wiser  to  refer  originally,  and  to  dis- 
cuss the  specific  propositions.  He  thought  now 
that  after  they  had  had  discussion  enough  to 
enable  them  to  classify  their  propositions,  it 
would  be  wiser  to  refer  them  to  special  commit- 
tees, than  to  go  into  a  general  discussion  ;  but 
for  the  purpose  of  an  accurate,  comprehensive 
classification,  he  thought  they  should,  for  a 
short  period,  receive  propositions  from  various 
quarters.  There  was  a  stronger  reason  now 
than  in  the  case  of  the  Governor's  message. — 
There  all  the  subjects  on  which  the  legislature 
was  to  act.  were  contained  in  the  document,  and 
it  was  but  briel  work  to  analyze,  separate,  and 
discuss  its  respective  parts.  But  here,  there 
would  be  many  which  were  not  found  in  the 
Constitution  at  all— for  instance,  the  proposition 
in  regard  to  state  debt.  It  was  important  there- 
fore that  each  member  should  have  an  opportu- 
nity to  offer  subjects  on  which  the  Convention 
should  act ;  if  then,  there  was  any  difficulty  in 
coming  to  a  definite  conclusion,  they  could  pass 
a  resolution  referring  all  the  propositions  to  a 
select  committee,  or  if  m  committee, a  motion  to 
rise  and  report  could  be  made,  and  the  purpose 
of  gentlemen  might  be  accomplished  by  refusing 
leave  to  sit  again.  A  committee  so  formed, 
would  be  acquainted  with  the  disposition  of  tl  e 
members  of  the  Convention,  and  would  be  able 
to  make  a  classification  which  would  promote 
a  prompt,  energetic  and  intelligent  despatch  of 
business. 

Mr.  SWACKHAMER  inquired  the  state  of 
the  question? 

The  PRESIDENT  stated  the  question  to  be 
on  Mr.  Loomis'  substitute  for  the  original  reso- 
lution. 

Mr.  SWACKHAMER  then  remarked  that  the 
question  of  reference  did  not  come  up  under  this 
motion — and  to  prevent  this  random  discussion 
of  the  whole  subject,  he  now  moved  that  the 
original  resolution, together  with  the  two  amend- 
ments,  be  referred  to  a  committee  of  the  whole 
on  the  constitution.  This  would  present  the  dis- 
tinct question  of  reference. 

Mr.  TAYLOR  said  that,  having  been  consul, 
ted  by  the  gentleman  from  New- York  (Mr. 
Jones),  as  to  the  original  resolution,  it  was  due 
to  himself  to  state  his  relationship,  if  any,  to  it 
The  resolution  was  submitted  to  him.    He  had 
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not  reflected  much  on  the  subject ;  but  he  knew 
the  course  taken  in  the  Convention  of '21. — 
Deeming  that  course  suitable  and  proper,  and 
that  the  action  of  the  committee  would  be  very 
limited,  he  suggested  some  alterations,  striking 
out  all  that  would  be  likely  to  lead  to  debate, 
and  presenting  the  simple  proposition  contained 
in  the  resolution.  Mr.  T.  was  aware  of  the 
practice  in  Congress  and  here,  of  going  into 
committee  on  the  Executive  message,  and  then 
distributing  it  among  the  appropriate  standing 
committees.  But  we  had  no  such  committees. 
And  his  idea  was,  that  we  should  appoint  a 
committee  to  designate  the  various  committees 
to  which  different  subjects  might  be  referred. — 
This  would  take  but  a  short  time  ;  and  when 
these  committees  had  been  ordered,  then,  if  the 
Convention  were  disposed  to  go  into  committee 
of  the  whole  on  the  Constitution,  and  distribute 
its  various  parts  among  these  committees,  the 
proceeding  would  be  perfectly  proper,  and  anal- 
ogous to  the  usage  in  legislative  bodies.  If  gen- 
tlemen desired  to  go  into  committee,  and  to  pre- 
sent their  views  early  on  the  various  subjects  of 
constitutional  reform,  he  had  no  sort  of  objec- 
tion to  it.  On  the  contrary,  he  was  for  the  broad- 
est latitude  of  debate.  He  would  not  curtail 
it  now.  He  thought,  however,  a  committee  of 
eight  would  be  sufficiently  large  to  suggest  w7hat 
committees  should  be  appointed.  If  these  should 
be  found  afterwards  not  to  embrace  all  the  sub- 
jects that  might  be  brought  up  for  reference — or 
rather,  if  none  of  them  should  be  deemed  ap- 
propriate— it  would  at  any  time  be  competent 
and  proper  to  raise  a  select  committee.  He 
would  however  restrict  this  committee,  after  the 
remarks  that  had  been  made,  to  the  simple  busi- 
ness of  designating  the  committees,  that  in  their 
judgment  should  be  appointed  ;  and  then  the  re. 
ference  of  different  parts  of  the  Constitution  to 
these  committees,  would  be  a  matter  proper  for 
consideration  in  committee  of  the  whole. 

Mr.  O'CONOR  had  listened  attentively  to 
all  that  had  been  said  pro  and  con  in  regard  to 
this  question  of  reference  ;  and  though  unable 
to  bring  to  his  aid,  in  forming  a  judgment  on  it, 
any  amount  of  parliamentary  experience,  or 
knowledge  of  parliamentary  law,  yet  he  felt,  as 
a  member  of  that  body — the  question  having 
been  treated  as  one  of  some  importance — bound 
to  express  his  views  on  it.  They  might  be  in 
some  respect  different  from  those  expressed  by 
anyone  gentleman,  though  perhaps  not  essen- 
tially in  conflict  with  a  true  view  of  the  whole 
argument,  as  presented  on  all  sides.  He  re- 
garded this  proposition  as  analogous  to  that  first 
important  proposition,  connected  with  our  or- 
ganization, with  which  we  commenced  this  ses- 
sion— the  subject  of  the  rules  of  order.  We  had 
a  vast  subject  spread  before  us.  How  to  ap- 
proach it,  was  the  question.  To  take  a  view  of 
the  whole  of  it  at  once,  was  impossible.  Where 
we  should  commence,  and  how  wTe  should  pro- 
gress, was  the  question  now  before  us — what 
mode  should  be  adopted  to  guide  our  judgments 
as  to  the  place  where  we  should  begin,  and  the 
manner  in  which  wTe  should  proceed  in  travers- 
ing all  this  vast  subject.  Nowr,  in  relation  to 
the  appointment  of  committees,  Mr.  O'C.  had 
entertained  precisely  the  opinions  he  had  heard 
expressed  here  by  gentlemen  opposed  to  the  re- 
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ference  to  the  committee  of  17.  And  yet,  he 
was  in  favor  of  the  appointment  of  that  com 
mittee.  To  make  himself  intelligible,  it  might 
be  important  to  look  at  the  two  propositions, 
and  see  in  whatconsisted  the  distinctive  charac- 
ter of  each.  The  first  was  an  open,  general 
proposition,  that  it  be  referred  to  a  committee, 
to  lay  before  the  Convention  a  plan  of  opera- 
tions. The  counter  proposition  was,  that  the 
body  itself,  in  its  collective  capacity,  do  now 
proceed  to  the  classification  of  subjects,  and  the 
appointment  of  the  committees  to  which  these 
particular  subjects  should  be  referred.  What 
would  be  the  proper  course  of  operations  under 
these  two  modes  of  proceeding?  He  should  in- 
fer, if  this  matter  were  referred  to  a  committee 
of  16,  as  proposed  by  one  of  his  colleagues,  and 
modified  by  another,  that  it  would  become  them 
to  determine  whether  the  Constitution  should 
be  divided,  classified,  and  referred  to  distinct 
committees,  or  whether  propositions  should  be 
discussed  before  the  house  in  committee  of  the 
whole,  in  the  first  instance — or  whether  a  plan 
might  be  adopted  by  which  both  these  modes  of 
proceeding  would  be  introduced  and  the  advanta- 
ges of  each  secured.  Suppose  this  committee 
should  come  before  the  house  with  a  classifica- 
tion according  to  their  views.  It  would  cer- 
tainly be  competent  for  us  to  vary  that  classifi- 
cation, as  might  strike  the  good  sense  of  the 
convention.  It  would  be  competent  also  for  any 
member  who  conceived  that  classification  to  be 
incomplete  or  indefinite,  to  bring  forward  a  mo- 
dification of  it.  If,  for  instance,  any  member 
should  desire  to  abolish  the  property  qualifica- 
tion for  voting  or  holding  office,  in  all  cases — or 
any  other  of  the  various  amendments  that  had 
been  agitated — it  would  be  competent  for  any 
member  to  bring  forward  such  a  proposition, 
and  move  its  reference  to  some  appropriate  com- 
mittee. It  seemed  to  him  that  a  committee 
raised  to  chalk  out  a  course  of  proceeding, 
might  safely,  and  in  all  probability  would,  not 
only  secure  to  us  the  advantage  of  commit- 
tees, and  a  proper  rule  of  order,  in  dis- 
posing of  the  main  subjects  of  reference — 
but  might  provide  generally  for  a  reference  of 
subjects  falling  under  any  general  classification; 
and  a  disposition  once  made  of  such  a  subject 
would  give  a  construction  to  that  classification, 
which  would  govern  thereafter.  Or  in  case  ve- 
ry important  propositions  were  presented,  they 
might  be  discussed  in  committee  before  being 
referred — and  thus  reduce  the  duty  of  a  commit- 
tee to  a  mechanical  duty — as,  it  secured  to  him, 
the  duties  of  committees  generally  should  be. 
Now,  whilst  the  first  proposition  aimed  directly 
at  laying  before  us  a  sort  of  programme  of  pro- 
ceeding— the  amendment  was  open  to  this  ob- 
jection, that  under  it  an  individual  member 
would  execute  »he  duty  which  would  be  entrust- 
ed to  the  deliberate  examination  of  a  number  of 
minds — thus  making  a  classification  for  him- 
self, according  to  his  own  views.  Certainly  we 
should  much  more  surely  arrive  at  a  safe  and  sat- 
isfactory classification,  by  having  that  important 
subject  carefully  considered  by  a  number  of 
minds  in  advance.  And  we  should  have  pro- 
gressed very  far  in  our  work,  when  we  should 
have  secured  the  opinion  of  five  or  six  or  any 
other  number  of  experienced  gentlemen  in  favor  ol 
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a  particular  classification.  For  he  should  assume, 
a<i:l  at  this  early  stage  of  the  session,  all  should 
asume,  that  every  gentleman  would  be  influen- 
ced by  gooJ  motives  and  by  an  honest  desire  so 
to  classify  subjects  that  they  would  come  up  in 
a  maaner  convenient  for  discussion,  and  not  in 
a  manner  calculated  to  embarrass.  On  the  oth- 
er hand  the  proposition  of  the  gentleman  from 
Herkimer  (Mr.  Loomis)  contemplated  that  we 
should  at  once — now — proceed  to  make  a  classi- 
fication, as  a  whole — the  whole  body  acting  on 
it  at  the  outset.  That  would  be  attended  with 
great  inconvenience.  We  should  have  a  thousand 
conflicting  opinions  on  the  subject;  it  would  be  as 
difficult  as  it  would  be  to  establish  rules  of  order 
in  committee.  Therefore  tho'  entertaining  gener- 
ally the  views  of  the  gentleman  from  Herkimer 
that  individual  opinions  on  any  of  the  great  ques- 
tions before  us  ought  not  to  be  forestalled  by  the 
dictation  of  any  committee,  or  by  the  weight  at- 
tached to  their  report — still  he  thought,  on  this 
mere  question  as  to  the  order  of  proceeding,  a 
great  deal  would  be  gained  by  referring  it  to  a 
committee — a  smaller  committee,  however,  than 
that  proposed — so  that  it  might  be  brought  in  a 
matured  shape  before  the  body  and  deliberately 
considered.  He  would  not  have  the  opinions  of 
any  individual  forestalled  by  the  report  of  a 
large  committee.  He  thought  it  extremely  de- 
sirable also,  that  after  the  appointment  of  the 
committees,  under  the  classification  that  should 
be  adopted,  that  each  member  should  have  the 
opportunity  of  presenting  his  proposition  or  a- 
mendment,  and  advocating  it  in  the  house,  be- 
fore even  a  small  committee  shall  have  presen- 
ted another  involving  a  negation  of  it.  He  was 
not  at  all  apprehensive  that  the  action  of  the 
proposed  committee,  whether  of  17  or  of  8, 
would  have  the  effect  to  overawe  members — nor 
did  he  believe  that  the  committee  would  become 
so  wedded  to  their  own  classification,  as  to  band 
themselves  into  a  party  'o  sustain  it.  He  pre- 
ferred, decidedly,  in  order  that  business  might 
be  brought  regularly  before  us,  that  there  should 
be  a  committee  to  chalk  out  a  plan  of  proceed- 
ings, under  the  original  resolution.  When  that 
plan  should  be  presented,  the  body  could  vary 
it,  if  deemed  defective.  He  was  prepared  to 
move  to  vary  any  pat  of  it  that  did  not  seem 
calculated  to  bring  forward  the  reforms  wrhieh 
his  constituents  desired.  After  discussing  their 
report,  it  seemed  to  him  we  could  get  fairly  at 
work  on  the  matters  before  us — not  on  a  subject 
of  mere  form,  a  matter  of  mere  classification, 
but  on  distinct,  untechnical  propositions,  touch- 
ing the  distinctive  reforms  which  members 
might  feel  instructed  to  present. 

Mr.  HOFFMAN  expressed  his  obligations  to 
the  gentleman  from  New-York  (Mr.  Jones)  for 
bringing  this  question  before  the  Convention — 
calculated,  as  it  was,  to  bring  the  minds  of 
members  distinctly  to  the  question,  in  what 
manner  we  could  best  proceed  to  cut  up,  to  dis- 
sect, classify  and  arrange  the  subjects  on  which 
we  were  to  act.  But  he  was  more  indebted  to 
his  friend  from  Kings  (Mr.  Swackhamer,)  who 
had  moved,  as  Mr.  H,  thought,  the  proper  re- 
ference of  the  subject.  He  had  no  great  claim 
to  make  to  legislative  experience.  But  he 
should  be  wanting  in  duty  to  the  Convention, 
and  to  his  own  conscience,  if  he  did  not  say, 


that  on  a  question  like  thisi  he  preferred  the 
committee  of  the  whole,  because  it  left  to  us 
every  other  mode  that  might  be  suggested. — 
Whilst  we  could  lose  nothing  by  it,  we  gained 
by  it  all  that  could  be  gained  by  a  special  com- 
mittee. We  were  engaged  in  a  great  labor — anil 
when  he  recollected  that  in  all  conflicts  for  free- 
dom, the  grand  committee — the  committee  of 
the  whole — had  been  the  instrument  by  which 
victory  had  been  achieved,  he  could  not  sit  here 
and  leave  his  friend  unsupported.  Submit  this 
question  to  a  committee,  and  they  would  be  in 
the  condition  in  which  we  were  now — with  the 
Constitution  before  us,  and  the  existing  govern- 
ment in  its  complicated  workings.  Refer  it  to  a 
committee  of  the  whole,  and  they  would  have 
the  same  matter  before  them.  Was  it  not  sup- 
posable  that  the  entire  Convention  might  come 
to  wiser  and  better  conclusions  than  any  com- 
mittee ?  The  mover  of  the  resolution  very  pro- 
perly admitted  that  the  select  committee  would 
not  rely  entirely  upon  their  own  intelligence, 
but  consult  other  members  of  the  Convention 
than  their  own  number.  And  yet,  he  assigned 
as  a  reason  for  not  going  into  cymmittee  of  the 
whole,  that  every  member  would  be  at  liberty 
to  present  his  own  project  of  distribution.  How 
else  were  the  select  committee  to  get  at  the 
views  of  members?  Were  they  to  travel  round 
from  room  to  room  and  collect  them?  Or  were 
members  to  come  before  the  select  commit- 
tee, sitting  in  their  room,  and  propose  their 
plans?  Could  any  thing  be  more  disorderly 
than  such  a  proceeding  as  this  ?  In  commit- 
tee of  the  whole,  members  could  not  only 
submit  their  propositions,  but  could  speak  to 
them  and  defend  them.  And  if  the  select  com- 
mittee were  to  be  aided  at  all  by  the  sugges- 
tions of  individual  members,  it  could  only  be 
done  by  debate  in  committee  of  the  whole.  He 
demurred  to  the  idea  that  we  were  to  facilitate 
the  dispatch  of  business  by  this  short  cut.  But 
all  k>  ew  that  before  this  resolution  would  be 
taken  from  the  table  and  referred,  instruction 
upon  instruction  might  be  moved  and  a  debate 
had  upon  each.  And  so  when  the  report  came 
in,  amendment  upon  amendment  might  be  pro- 
posed and  debated — and  it  was  not  to  be  suppos- 
ed that  at  this  early  stage  of  ^the  session,  the 
previous  question  would  be  very  freely  resorted 
to.  If  dispatch  was  the  object,  the  end  would 
be  best  attained  in  committee  of  the  whole.  A 
day  or  two  spent  in  committee,  would  in  his 
judgment  enable  members  to  show  on  what  sub- 
jects they  desired  committees.  But  if  it  should 
so  happen  that  there  should  be  no  concentra- 
tion of  views,  the  matter  could  then  be  taken 
from  the  committee  of  the  whole,  with  entire 
satisfaction  to  all,  and  then  a  select  committee 
would  have  heard  enough  to  enable  them  to 
make  such  a  partition  of  the  subject  as  to  be 
generally  acceptable.  He  had  no  fears  of  an  in- 
terminable debate  in  committee  on  the  merits  of 
various  important  propositions.  But  it  was 
better  that  occasional  departures  from  the  strict 
rule  of  order  ihould  occur,  than  that  gentlemen 
undisciplined  to  this  species  of  deliberation  sho'd 
be  trammelled  by  calls  to  order.  They  would 
injure  nobody,  might  elicit  useful  truths,  and  in 
no  other  way  could  all  have  an  opportunity  of 
participating  in  the  settlement  of  this  important 
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question.  Nor  had  he  any  fears  of  any  wrang- 
ling personalities  in  committee,  or  any  departure 
from  the  decorum  that  belonged  to  the  body. 
True,  many  of  us  had  been  actors  in  the  past.  But 
that  action  could  not  be  recalled.  Grod  or  evil, 
it  had  gone  forever.  We  were  called  here  to 
make  a  constitution,  not  for  the  three  millions 
now  on  the  stage,  butf  or  the  millions  who 
were  to  succeed  them.  This  consideration  ought 
to  control  any  disposition  here  to  make  obser- 
vations on  each  other,  and  to  induce  us  to  en- 
gage heart  and  hand  in  framing  the  best  consti- 
tution in  our  power  for  the  future.  Commenc- 
ing with  that  great  instrument  of  public  freedom 
the  committee  of  the  whole, he  trusted  we  should 
succeed  in  attaining  that  end. 

Mr.  CAMBRELENG  regarded  this  as  a  mere 
qutstion  of  time  and  the  order  of  business.     His 
friend  from  Herkimer  must  be  familiar  enough 
with  the  usage  which  prevailed  in  congress,  to 
understand  the   necessity  of  a   preliminary  en- 
quiry— and  how  these  things  were  done  in  every 
deliberative  body.     There  was  no  caucus,  usu- 
ally, or  a  select  committee  to  arrange  the  matter 
o<  referring  a   message — but  a   few  prominent 
men  got  together  and  arranged  the  order  of  bu- 
siness.    They  wen'  into  committee,   and  some 
gentlemen  previously  designated,  presented  the 
resolutions  of   reference.     The   object  of    this 
motion  of  the  gentleman  from  New-York  was  to 
have    an   informal  committee    to    suggest   the 
standing  committees,   as  it  were  of  this  body — 
such  as  all  legislative  bodies  had.     No  princi- 
ple was  involved  in  it.     If  any  member  had  ex- 
pressed  a  desire  or   a  design  to   suppress   any 
proposition  whichany  memberdesired  topresent, 
that  woull  present  a  different  question.     But  all 
knew  that  no  such  design  was  entertained  by 
any  member  here.     The   object   was   to  get   a  j 
committee  to   propose  the  order   of  business — 
that  we  might  take  the  course  pursued  by  every  , 
legislative   body  throughout   the  world,   in  dis- 
secting the  message  of  a  governor  or  president.  | 
Go  into  oommittee  now,  and  we  should  have  40  ,' 
different  propositions   and  interminable  confu-  | 
sion — and  at  the  end  of  two  weeks,  we  should  I 
probably  come  out   of  committee  with  all  these 
conflicting  propositions  undecided — and  should 
have  to  refer  the  whole  subject  to  a  select  com-  ■ 
mittee,  precisely  as  it  was  proposed  to  do  now. 
Mr.  HOFFMAN    confessed   to  having  taken 
part  in  the  labor   of  dissecting  a  message— but 
he  had  never  had   any  thing  to  do  with  any  in- 
formal conference  out  of  doors,  in  relation  to  it. 
Mr.  CHATFIELD  thought  the  question  was 
misconceived.     Gentlemen  seemed   to  have  un- 
derstood  that   while  referring  this  matter  to  a 
committee  of  17  to  report  a  projet  for  the  house, 
they  were  referring  it  to  the  committee  to  report 
a  constitution,   perhaps  one   already  prepared, 
which  was  to  be  smuggled  through  the  house, 
without  any  body  being   allowed  to  know  any 
thing  about  it.    Now  he  did  not  believe  the- 


!  committee  would  find  the  gentleman  from  Her- 
kimer asleep,  if  they  had  any  such  expectation. 
He  was  ever  too  wide  awake. 

Mr.  HOFFMAN  said  he  had  never  heard  of 
such  a   proposition  as   that  referred  to  by  the 
gentleman  from  Otsego  (Mr.  Ckatfield).    He 
understood  it  to  be  a  question  of  mere  distribu 
tion. 

Mr.  CHATFIELD  had  heard  no  gentleman 
make  such  a  proposition,  but  that  appeared  to 
be  the  result  at  which  they  seemed  to  be  coming. 
Now  he  understood  it  to  be  a  proposition  to  take 
up  the  constitution,  and  to  appropriate  its  parts 
and  the  amendments  that  were  necessary  to 
special  committees.  Beyond  that  the  commit- 
tee could  not  go  -, — and  he  asked  if  there  could 
be  any  danger  of  that  committee  obtaining  a 
controlling  influence  in  this  body  out  of  such  a 
trust?  He  should  be  glad  if  gentlemen  would 
point  out  to  him  where  the  danger  lay,  and 
where  it  was  to  be  looked  for.  The  committee 
would  report  no  opinions.  Their  report  would 
come  simply  in  the  form  of  resolutions ;  the 
subject  then  would  be  referred  to  the  commit- 
tees; and  if  there  should  be  any  unappropriated 
subject,  it  would  be  very  easy  to  have  an  ap- 
propriate reference.  He  thought  the  adoption 
of  the  resolution  would  facilitate  business, 
for  if  it  were  disposed  of  now  and  the  commit- 
tee appointed,  they  would  probably  report 
to-morrow,  and  then  the  subjects  could 
be  sent  to  the  various  committees  to  di- 
gest plans  for  the  convention  to  act  upon. — 
But  if  the  other  course  should  be  pursued,  they 
would  find  themselves  afloat  on  a  wide  sea,  with- 
out helm  or  compass.  They  might  debate  the 
constitution  for  a  month,  and  not  advance  their 
business  one  whit. 

Mr.  JONES  read  a  substitute  which  he  had 
prepared  for  his  resolution. 

Mr.  SWACKHAMER  objected  to  it  as  out 
of  order. 

Mr.  JONES,  at  the  solicitation  of  others, 
withdrew  it. 

Mr.  TILDEN  explained  the  positions  he  had 
assumed,  as  they  did  not  appear  to  have  been 
understood  by  the  gentleman  from  Otsego.  He 
said  he  was  not  in  favor  of  going  into  commit- 
tee of  the  whole  for  the  purpose  of  a  general 
discussion,  but  for  the  purpose  of  giving  to  the 
111  members  of  the  Convention  as  fair  a  chance 
to  present  their  propositions  as  17-12Sths  of  it. 

Mr.  SHEPHERD  asked  his  colleague  to  give 
way  for  a  motion  to  adjourn. 

Mr.  TILDEN  said  he  had  done. 

Mr.  CHATFIELD  aske  t  leave  of  absence 
for  Mr.  NELSON  of  Otsego,  for  one  week,  un- 
avoidable business  having  called  him  home. — 
Leave  was  granted. 

Mr.  SHEPHERD  renewed  his  morion,  and 
the  Convention  adjourned  to  11  o'clock  to-mor- 
row morning. 
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FRIDAY,  JUNE  5. 


Prayer  by  the  Hev.  Mr.  BATES. 

EXPENSES  OF  THE  JUDICIARY. 

Mr.  KIRKLAND,  fiom  the  select  committee 
of  8,  in  relation  to   the   expenses  of  Judiciary 
proceedings,   submitted   the    following  resolu- 
tions:— 
COUNTY,  MAYOR'S  AND  RECORDER'S  COURTS. 

Resolved,  That  the  Secretaries  of  the  Convention  be 
directed  to  address  letters  to  the  Cou.ity  Clerk  of  each 
County  in  the  State,  requiring  an  immediate  answer  to 
the  following  questions: — 

1.  How  many  terms  oi  the  County  Courts  of  your 
County  were  held,  and  for  how  many  days  did  said 
Courts  sit  during  the  year  1845? 

2.  How  many  civil  causes  were  on  the  calendars  at 
said  terms  for  trial,  how  many  were  tried;  and  what 
was  the  aggregate  amount  of  verdicts  therein? 

3.  How  many  of  said  causes  were  on  appeal  from 
Justice's  Couits;  and  in  cases  o»  appeal,  in  which  ver- 
dicts were  rendered,  state  in  each  case  the  amount,  of 
the  recovery  for  debt  or  damages  before  the  justice, 
and  the  amount  of  the  verdict  in  the  county  court  ? 

4.  How  many  causes  arising  on  certiorari  were  on 
the  calendars  at  said  terms?  How  many  judgments 
were  recovered  ?    How  many  affirmed  ? 

5.  What  was  the  ami-unt  allowed  during  said  year 
to  the  Judges  ef  the  county  couits  and  common  pleas, 
for  their  fees  or  salaries  as  compensation  for  travel  and 
attendance  at  said  courts  ;  and  what  for  travel  and  at- 
tendance at  the  courts  of  oyer  and  terminer  ? 

6.  What  amount  was  allowed,  and  chargeable  to  the 
county  for  fees,  during  said  year,  in  said  county  courts, 
of  grand  jurors,  of  petit  jurors,  of  sheriffs  and  consta- 
bles, ol  crier,  of  county  clerk,  for  services  in  said 
courts,  stating  each  separately? 

Resolved,  'that  the  secretaries  address  similar  let- 
ters to  the  clerks  of  the  several  mayor's  and  recor- 
der's courts  in  this  state,  except  the  recorders's  court 
of  the  city  and  county  of  New  York,  as-king  for  simi- 
lar information,  so  far  as  applicable  to  their  courts. 

CIRCUIT  COURTS,  &C. 
Resolved,  That  the  secretaries,  in  their  said  letters 
to  the  county  clerks,  and  also  in  a  letter  to  be  address- 
ed by  them  to  the  clerk  of  the  circuit  court  in  and  for 
the  city  and  county  ol  New-York,  request  answers  to 
the  following  questions : — 

1.  How  many  terms  of  the  circuit  court  were  held  in 
your  county  during  the  year  1845,  and  for  how  many 
days  did  said  terms  continue? 

2  How  many  civil  causes  were  on  the  calendars  at 
said  terms ;  how  many  were  tried  ;  what  was  the  ag- 
gregate amount  of  verdicts  rendered  at  each  term? 

3.  What  amount  was  allowed  for  fees  ar.  said  terms, 
of  grand  jurors,  of  petit  jurors,  of  sheriffs  and  consta- 
bles, of  crier,  seating  each  separately? 

Resolved,  That  the  Comptroller  be  requested  to  pre- 
pare for  the  use  of  the  convention  a  statement  showing 
the  amount  of  salary  or  compensation  paid  or  accrued 
during  the  year  1845,  to  the  chancellor,  the  vice-chan- 
cellor, the  assistant  vice-chancellor,  the  justices  of  the 
supreme  court,  the  circuit  judges,  the  state  reporters, 
the  register,  including  clerk  hire  and  other  expenses 
allowed  to  him,  the  assistant  register,  including  clerk 
hire  and  other  expenses  jillowed  to  him,  the  clerks  in 
chancery,  the  chancellor's  clerk,  the  clerks  of  the  su- 
preme court,  includng  clerk  hire  and  other  expenses 
allowed  to  them,  the  criers  and  constables  attending 
the  supreme  court,  the  sergeant-at-arms  of  the  court 
of  chancery,  the  members  of  the  court  for  the  correc- 
tion of  errors,  its  officers  and  attendants,  and  all  other 
charges  or  expenses  during  said  year  paid  by  the  state, 
or  incurred  and  chnrgeable  to  tbe  state,  for  the  court 
for  the  correction  of  errors,  the  court  of  chancery,  the 
supreme  court  and  the  circuit  courts. 

Resolved,  That  the  secretaries  of  the  convention  be 
directed  to  address  a  letter  to  the  Vice  Chancellors, 
the  ashistant  Viee  Chancellor,  each  of  the  Circuit 
Judges  and  Supreme  Court  Commissioners,  the  First 
Judge  of  each  county,  each  of  the  Judges  e  f  the  supe- 
rior court  and  of  the  court  of  common  pleas  ot  the 
<»«;?  and  county  of  New  York,  and  of  the  Justices  of 
m*  jawtuae  court  in  said  city,  the  Recorders  of  tack  of 


the  cities  of  the  state,  the  clerk  of  the  supreme  court 
in  the  city  of  New  York,  and  also  to  the  several  mas- 
ters and  examiners  in  chancery  in  the  state,  requesting 
them  severally  to  communicate  to  this  convention 
without  delay,  the  amount  of*  fees  and  perquisites  of 
of  office  received  or  charged  by  them  respectively,  for 
services  rendered  during  the  year  1845 

Mr.  STRONG  remarked  that  the  report  ap- 
peared to  be  defective  on  one  point.  He  said 
some  of  the  counties  paid  their  first  judge  a  sal- 
ary and  the  fees  and  perquisites  which  he  re- 
ceived were  returned  to  the  board  of  supervisors 
and  thus  became  the  means  in  part  from  which 
his  salary  was  paid. 

Mr.  RICHMOND  suggested  that  the  books  of 
the  county  treasurers  would  show  what  amount 
was  paid  to  the  first  judges  wherever  they  were 
salaried  officers. 

Mr.  STRONG  moved  to  amend  the  report  by 
the  addition  to  the  word  "fees"  the  words  'and 
salaries." 

The  amendment  was  adopted. 

Mr.  SHEPARD  suggested  that  there  was  an- 
other omission  in  one  of  the  resolutions,  which 
only  called  for  returns  of  county  courts  in  the 
respective  counties.  Now  in  the  city  of  New- 
York  the  county  court  is  distinct  from  the  court 
of  common  pleas,  and  does  more  of  the  ordinary 
business  of  county  courts  in  the  o  her  counties  of 
the  state  ;  therefore  returns  on  the  resolution  as 
now  fiamed  would  be  defective.  He  moved 
the  addition  of  the  words  "and  Court  of  Com- 
mon Pleas"  after  the  words  "County  Court." — 
That  would  obviate  any  objection  he  had. 

The  amendment  was  adopted. 

Mr.  RHOADES  moved   the  following  addi- 
tional  resolution  of  instruction,    which  was 
dopted: — 

Resolved,  That  the  clerks  of  the  supreme  court  be 
requested  to  furnish  to  this  Convention  a  statement  of 
the  number  of  judgments  rendered  in  that  court  du- 
ring the  year  1845,  with  the  aggregate  amount  of  dama- 
ges and  costs,  stated  separately. 

Mr.  JOHN  J.  TAYLOR  said  there  was  a- 
nother  omission.  He  desired  to  obtain  re- 
turns of  enumerated  and  non-enumerated  mo- 
tions made  and  decided  in  courts  of  common 
plea 

Mr.  PERKINS  thought  that  to  obtain  a  re- 
turn of  mere  motions  made,  was  to  obtain  re- 
turns of  matter  simply  relating  to  the  progress 
of  a  cause.  They  were  not  requiring  returns 
as  to  the  business  of  the  courts,  but  as  to  the 
amount  of  taxation  which  these  courts  entailed 
on  the  community,  and  the  drafts  which  were 
thus  necessarily  made  on  the  treasury.  It  was 
not  therefore  necessary  to  call  for  information 
to  show  simply  whether  the  courts  had  worked 
hard  or  otherwise.  If  they  encumbered  the  re- 
solutions with  too  many  amendments  they  might 
defeat  their  purpose,  for  if  they  sent  too  many 
interrogatories  they  would  get  no  returns  until 
it  was  time  for  the  convention  to  adjourn.  The 
committee  had  omitted  the  year  1844,  because 
the  enquiries  would  have  been  too  extensive  for 
the  practical  purposes  of  the  convention,  and 
hence  he  hoped  the  amendment  would  not  be 
pressed. 

Mr.  KIRKLAND  said  the  committee  thought 
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when  their  labors  were  completed,  that  they 
had  incorporated  in  their  report  as  many  inter- 
rogatories  as  would  obtain  all  practicable  infor- 
mation within  a  reasonable  time.  They  had  be- 
fore them  a  proposition  on  the  subject  mentioned 
by  the  gentleman  from  Tioga,  but  on  delibera- 
tion it  was  deemed  better  to  avoid  the  smaller 
matters,  respecting  which  the  committee  would 
be  glad  to  make  inquiries,  lest  they  might  defeat 
the  main  inquiry.  It'  however  there  were  other 
subjects  on  which  gentlemen  deemed  itnecessay 
to  inquire,  he  would  suggest  that  they  should 
offer  separate  resolutions  at  a  subsequent  period 
so  as  not  to  embarrass  the  adoption  of  the  re- 
port now  made.  He  apprehended  it  would  be 
found,  if  gentlemen  had  listened  to  the  reading 
of  the  report,  that  its  results,  if  the  returns  were 
properly  furnished  to  the  convention,  would  be 
voluminous. 

Mr.  J.  J.  TAYLOR  would  not  press  his  a- 
mendment  if  he  could  suppose  that  it  would  en- 
cumber the  inquiry  about  to  be  made;  but  he 
was  of  opinion  that  when  the  clerks  were  look- 
ing over  their  books  to  ascertain  what  cau- 
ses had  been  tried,  and  to  obtain  the  other  in- 
formation which  the  resolution  of  the  committee 
called  for,  this  additional  information  might  be 
readily  obtained  at  the  same  time  without  any 
considerable  extra  labor.  The  motions  to  which 
his  amendment  alluded  occupy  our  courts  a  good 
deal  of  time,  and  he  supposed  one  great  object 
was  to  compare  the  efficiency  of  our  courts  with 
the  expense  which  they  cost  the  people;  and 
they  could  not  know  how  efficient  they  were  un- 
til they  knew  what  business  they  performed. 

P*lr.  SMITH,  in  the  course  of  some  observa- 
tions, contended  that  the  interrogatories  were  as 
full,  and  embraced  as  many  subjects,  as  the 
committee  supposed  could  be  answered. 

Mr.  LOOMIS  said  he  perceived  that  criminal 
cases  were  embraced,  but  that  district  attorneys 
were  omitted. 

Mr.  KIRKLAND  explained. 

Mr.  BERGEN  inquired  if  the  officers  on  whom 
the  calls  were  to  be  made  were  compelled  by 
law  to  answer  the  interrogatories  ?  If  not,  he 
thought  the  convention  should  circumscribe  its 
inquiries  as  much  as  possible,  as  a  response 
would  require  much  labor  and  a  great  consump- 
tion of  time 

Mr.  STRONG  suggested  that  the  whole  sub- 
ject should  be  laid  on  the  table  until  to-morrow, 
to  give  members  an  opportunity  to  mature  their 
amendments.  This  course  he  thought  would 
result  in  a  saving  of  time.  He,  therefore,  moved 
to  lay  on  the  table  and  print. 

Mr.  RHOADES  said  he  desired  to  extend  his 
amendment  for  the  purpose  of  getting  the  same 
information  from  courts  of  common  pleas  that 
was  required  from  the  supreme  court.  He  deem- 
ed such  information  of  much  importance  to  the 
convention. 

Mr.  RUSSELL  hoped  the  convention  would 
adopt  the  report  to-day,  in  order  that  the  earliest 
possible  communication  might  be  had  with  the 
officers  on  whom  these  calls  were  to  be  made. 
He  doubted  in  any  event  if  they  should  get  re- 
turns on  all  the  subjects  mentioned,  before  this 
body  adjourned.  It  was,  therefore,  very  de- 
sirable that  the  communications  should  be  sent 
out  as  soon  as  possible.     The  convention  had 


appointed  a  committee  of  eight,  who  were  con- 
versant with  the  subject,  and  the  chairman  of 
that  committee  had  told  them  that  the  inquiries 
were  as  extensive  as  practicable,  if  they 
hoped  to  obtain  returns  in  season  for  the  action 
of  the  convention  j  and  it  seemed  to  him  that  it 
would  be  rather  discourteous  to  the  committee 
and  subversive  of  its  objects  to  delay  action  on 
their  report.  He  thought  there  should  be  an  in- 
quiry into  the  expenses  of  criminal  courts,  and 
the  amount  of  fines  collected  and  bonds  estreated. 
He  now,  however,  would  send  up  a  resolution, 
believing  that  it  would  be  proper  that  the  com- 
mittee of  eight  should  be  charged  with  the  duty 
of  revising  the  returns  that  should  be  received 
and  the  preparation  of  an  abstract  of  them. 

The  PRESIDENT  apprised  the  gentleman 
that  the  questidn  pending  was  on  the  motion  ot 
the  gentleman  from  Tioga  (Mr.  Taylor). 

Mr.  T.'s  amendment  was  read  by  the  Secre- 
tary. It  was  an  amendment  to  the  second  sub- 
division, and  was  intended  to  call  for  returns 
of  the  number  oi  civil  causes  on  the  calendar  at 
each  term,  how  many  were  tried,  and  the  a- 
mount  of  the  verdicts  thereon.  Also  how  many 
enumerated  and  non-enumerated  motions  were 
heard  at  the  same  terms  of  the  courts  of  com- 
mon pleas. 

The  question  was  taken,  and  the  amendment 
negatived. 

Mr.  RUSSELL  now  sent  up  the  following  a- 
mendment: 

Reso'ved,  That  the  same  committee  be  charged  with 
the  duty  of  superintending  a  compilation  of  such  returns 
when  received,  and  the  printing  of  them,  or  abstracts 
thereof,  for  the  use  of  the  Convention. 

Mr.  KIRKLAND  opposed  the  motion.  The 
committee  would  be  unable  to  discharge  that 
duty — a  duty  which  of  right  devolved  on  the 
secretaries.  He  moved  to  strike  out  the  word 
"committee"  and  insert  "  secretaries." 

Mr.  RUSSELL  thought  the  secretaries  would 
be  fully  employed  with  the  general  business  of 
the  convention,  but  that  the  committee  could 
"  superintend"  the  compilation,  to  make  which 
doubtless  the  convention  would  afford  them  am- 
ple clerical  aid. 

The  amendment  was  lost. 

Mr.  HARRIS  offered  the  following  resolu- 
tion. 

Resolved,  That  the  Clerks  of  the  Supreme  Court  be 
requested  to  inform  this  Convention  of  the  number  of 
causes  upon  the  Calendar  for  argument  at  each  of  the 
terms  of  'he  said  Court,  during  the  year  1845— the 
number  of  such  cm  uses  whose  issue  bears  date  in  the 
year  ld45— and  the  number  whore  issue  bears  due  in 
each  preceding  year— and  the  number  ol  causes  heard 
and  decided  at  each  of  said  terms. 

Resolved,  That  the  egister  and  Assistant  Register 
be  requested  to  furnish  s-imilar  information  with  res- 
pect to  the  Court  of  Chancery. 

Mr.  NICHOLL  desired  to  submit  a  substi- 
tute. 

Mr.  KIRKLAND  repeated  the  expression  of 
his  wish  that  gentlemen  would  not  encumber 
the  report  with  these  motions,  but  that  they 
would  offer  them  as  independent  propositions. 

Mr.  HARRIS,  while  he  could  not  see  how 
delay  could  be  occasioned  by  the  inquiries  he 
desired  to  make,  was  nevertheless  disposed  to 
yield  to  the  suggestion  of  the  gentleman  from 
Oneida.    He  therefore  withdrew  ais  resolution. 
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•  Mr.  NICHOLL,  for  the  same  reason,  would 
not  press  his  substitute. 

The  question  was  then  taken  on  the  amend- 
ment of  Mr .  RHO  ADES,  requesting  the  clerks  of 
the  courts  of  common  pleas  of  the  several  coun- 
ties of  the  State,  to  furnish  the  convention  with 
a  statement  of  the  number  of  judgments  docketted 
in  said  courts  in  the  year  1845,  and  the  aggre- 
gate amount  of  damages  and  costs  stated  sepa- 
rately. 

The  amendment  was  adopted. 

Mr.  STOW"  would  not  move  to  lay  the  report 
on  the  table,  but  he  wished  to  make  a  few  en- 
quiries from  the  chairman  of  the  committee. — - 
He  wished  to  enquire  if  there  were  any  inter 
rogatories  proposed  which  would  reach  the  ca- 
ses of  those  officers  who  wee  occasionally  paid 
for  acting  as  judges?  For  instance  in  his  own 
county  (Erie),  there  were  aldermen  who  occa- 
sionally attended  the  Recorder's  court,  and  he 
desired  to  know  if  there  were  any  interrogato- 
ries that  would  reach  such  cases.  He  wished 
further  to  enquire  if  there  were  any  interroga- 
tories which  would  reach  the  case  o*f  an  officer 
who  was  incidentally  paid,  as  were  some  Re- 
corders w?ho  had  salaries,  but  who  also  receiv- 
ed compensation  from  the  board  of  supervisors. 
He  called  the  attention  of  the  chairman  of  the 
committee  also  to  a  technical  distinction  in  some 
courts.  He  believed  the  city  of  Albany  afford- 
ed an  instance,  where  what  is  commonly  desig- 
nated the  Recorder's  court  was  the  Mayor's 
court.  He  desired  further  to  direct  the  atten- 
tion of  the  chairman  of  the  committee  to  the 
fact  that  while  these  resolutions  were  calling 
for  returns  of  the  fees  of  criers  of  courts,  those 
fees  had  been  abolished  by  law,  and  a  per  diem 
substituted. 

Mr.  KIRKLAND  admitted  that  the  report 
should  be  amended  in  respect  to  mayors'  and  re- 
corders' courts.  With  respect  to  some  of  the 
other  points,  the  committee  had  had  them  under 
consideration,  and  had  thought  it  better  to  pass 
them  by  at  present  and  make  some  general  re- 
marks about  them  when  the  returns  came  into 
the  convention.  They  had  omitted  all  matters 
which  were  not  likely  to  bring  frrth  information 
as  to  the  counties  at  large,  where  the  practice 
was  general,  and  not  merely  local. 

Mr.  SMITH  moved  to  lay  the  reDort.  of  the 
committee  on  the  table,  for  the  reason  that  there 
was  a  more  important  subject  to  be  determined, 
what  was  pending  when  the  convention  adjourn- 
ed yesterday. 

The  motion  was  lost. 

Mr.  MORRIS  had  an  amendment,  which  was 
not  an  alteration,  but  merely  proposed  to  desig- 
nate the  proper  officers  in  New-York,  to  whom 
enquiries  for  information  should  be  addressed, 
and  who  could  readily  furnish  it.  Mr.  M.  sent 
up  an  amendment. 

Mr.  KIRKLAND  presumed  as  this  amend- 
ment was  designed  and  calculated  to  further  the 
object  of  the  enquiries,  that  there  would  be  no 
objection  to  it. 

This  amendment  was  adopted,  and  the  report 
as  amended,  adopted. 

Mr.  CLYDE  submitted  the  following  addi- 
tional enquiries : 

Resolved,  That  'he  secretaries  of  this  convention  be 
and  they  are  hereby  directed  to  address  a  letter  toeach 
of  the  surrogates  of  this  state,  requesting  from  them 


and  each  of  them  an  immediate  answer  to  the  follow- 
infe  inquiries  : — 

1.  What  was  the  total  amount  cf  feCsand  compensa- 
tion received  by  you  as  surrogates  for  the  year  1845 

a.  How  many  applications  were  made  to  you  during 
s;ud  year  for  the  proof  of  wills  and  lor  letters  testa- 
mentary. 

3.  How  many  applications  were  made  to  you  during 
said  year  for  letters  of  administration  in  cases  of  per- 
sons dying  intestate 

4.  How  many  Utters  testamentary  and  of  adminis- 
tration were  granted  by  yt  u  curing  said  year. 

6.  In  how  many  cases  did  you  appoint  guardians  for 
minors  during  said  time. 

6.  In  bow  many  cases  were  there  settlements  of  the 
accounts  of  executors  and  administrators  before  you 
durii  g  that  tirnej  and  how  many  of  them  were  final 

7  How  many  applications  were  made  to  you  for  the 
siles  of  real  estate  during  said  time. 

The  resolution  was  adopted,  and  on  motion  of 
Mr.  KIRKLAND,  the  secretaries  were  authori- 
zed to  procure  such  printing  to  be  done  as  might 
be  necessary  to  carry  out  the  object  of  all  these 
enquiries  j  and  the  report  of  the  committee  was 
ordered  to  be  printed. 

ORDER  OF  BUSINESS. 

Mr.  WARD  now  called  up  the  resolution  of 
Mr.  Jones,  directing  the  appointment  of  a  com- 
mittee of  seventeeen,  to  consider  and  report  to 
the  convention  the  best  practicable  mode  of  pro- 
ceeding to  the  revison  of  the  constitution. 

The  resolution  was  taken  up— the  question 
being  on  the  motion  of  Mr.  SWACKHAMER, 
to  refer  the  resolution  and  the  amendments  to  a 
committee  of  the  whole. 

Mr.  DANFORTH  sustained  the  motion  to 
refer.  When  the  resolution  to  raise  this  com- 
mittee of  17  was  first  made,  it  struck  him  unfa- 
vorably. Disguise  it  as  we  might,  the  result 
would  be  that  the  influence  of  such  a  commit- 
tee, embodying  as  it  would,  the  strength  of  t  e 
convention,  would  be  felt  in  all  our  delibera- 
tions. True,  it  would  be  the  privilege  of  every 
member  to  suggest  topics  for  the  consideration 
of  committees.  But  here  was  a  very  large  com- 
mittee to  be  selected  from  the  several  senatorial 
districts,  and  representing  no  doubt  a  large  share 
of  the  wisdom  collected  here.  The  presumption 
would  be  that  the  committee  would  be  fully 
competent  to  the  duties  devolved  on  them.  And 
hence,  if  his  constituents  felt  an  interest  in  any 
matter  of  reform,  not  embraced  perhaps  in  the 
programme  of  the  committee,  their  representa- 
tives here,  single  handed,  might  be  able  to  force 
it  on  the  consideration  of  the  convention,  and 
might  not.  He  hoped  the  convention  would 
pause  before  they  authorized  the  raising  of  any 
such  committee.  He  desired  to  see  the  whole 
subject  referred  to  the  committee  of  the  whole. 
Some  little  time  might  be  consumed  in  discus- 
sing them,  it  was  true — but  he  believed  the  time 
would  not  be  unproiitably  spent,  in  considering 
the  preliminary  steps  of  our  proceedings.  It 
would  prepare  us  better  for  our  duties,  and  open 
the  way  for  the  transaction  of  business  more 
speedily  than  in  any  other  mode. 

Mr.  MANN  opposed  the  reference  moved  by 
Mr.  Swackhamer.  He  believed  that  if  we  once 
got  into  committee  of  the  whole  on  this  prelimi- 
nary question,  we  should  not  get  out  of  it  in  six 
weeks.  The  whole  constitution  would  be  dis- 
cussed in  all  its  parts,  and  the  merits  of  every 
project  of  amendment  argued.  But  he  merely 
rose  now  to  say,  that  if  the  motion  to  refer  should 
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not  prevail,  he  should,  as  so  much  had  been 
said  ns  to  the  influence  of  so  lar^e  a  committee, 
propose  to  reduce  the  number  to  7. 

Mr.  SVVACKHAMER  sustained  his  motion 
to  refer.  If  this  was  not  done,  the  convention 
had  already  been  told  by  the  gentlemen  from 
Herkimer  and  Orange,  that  they  would  move 
their  propositions  by  way  of  amendment  or  of 
instructions.  This,  of  course,  would  precipitate 
us  at  once  into  the  whole  field  of  enquiry  as  to 
what  parts  of  the  constitution  required  amend- 
ment, and  «what  not.  And  thus  we  should  have 
to  discuss  here  the  whole  plan  of  action,  and 
the  body  must  decide  upon  it,  here  in  conven- 
tion, and  without  the  advantage  which  a  com- 
mittee afforded  to  every  member  to  propose  and 
discuss  measures.  He  trusted  that  what  we  had 
all  seen  this  morning  would  admonish  members 
of  the  importance  of  keeping  matters  in  their 
own  control.  If  it  went  to  a  committee  of  17, 
they  would  necessarily  become  wedded,  after 
they  had  made  their  report,  to  its  conclusions, 
and  to  some  extent  prejudiced  against  proposi- 
tions brought  forward  by  individual  members. 
We  appointed  an  unimportant  committee  the 
other  day  to  reduce  to  form  certain  enquiries — 
and  what  was  the  result?  They  reported  this 
morning — and  he  believed  that  with  a  single  ex- 
ception, not  one  of  the  various  amendments 
were  adopted,  without  the  assent  of  the  Chair- 
man of  that  committee.  And  however  unpre- 
judiced gentlemen  of  a  committee  might  be, 
when  first  appointed,  they  became  of  necessity 
more  or  less  biassed  by  interchanges  of  opinion 
and  views  among  themselves.  He  was  aware 
of  the  complaints  made  of  the  waste  of  time 
by  legislative  bodies,  in  profitless  debate — 
but  he  did  not  apprehend  that  we  should 
be  blamed,  provided  we  came  at  last  to  right 
conclusions,  if  we  did  spend  a  few  days,  or  even 
a  few  weeks  in  discussing  generally  so  import- 
ant a  subject  as  a  revision  of  the  fundamental 
law.  And  inasmuch  as  any  and  every  subject 
might  be  broached  here  in  convention,  under 
amendments  or  intructions,  he  hoped  the  body 
would  consent  to  have  the  discussion  take  place 
where  there  was  the  greatest  latitude  of  debate, 
and  where  every  member  could  present  the  sug- 
gestions which  he  knew  to  be  in  accordance  with 
the  wishes  of  his  constituents.  He  did  not  con- 
cur in  the  suggestion  that  this  committee  of  17 
would  embody,  of  course,  the  popular  sentiment 
of  the  state.  He  supposed,  what  he  thought  a 
very  probable  case — without  in  the  remotest  de- 
gree intending  to  reflect  on  the  President — that 
the  two  members  of  the  committe  from  the  first 
district  were  to  be  taken  from  the  city  of  New- 
York,  represented  as  it  was  here  very  ably. — 
The  consequence  would  be  that  Long  Island  and 
its  views  on  the  subject  of  state  debt,  and  the 
propriety  of  expenditures  for  internal  improve- 
ment— to  which  it  was  hostile — would  not  be 
represented  iu  the  committee.  In  committee  of 
the  whole  every  portion  of  the  state  would  be 
represented  -  every  local  interest — and  by  an  in- 
terchange of  opinion  there,  the  whole  broad 
ground  which  we  came  here  to  explore,  would 
be  covered — the  views  of  members  wrould  be 
concentrated  on  the  several  important  topics  that 
must  come  up,  first  or  last — and  we  should  then 
have  accomplished  half  the  work  before  us. — 


We  had  precedent  for  this  course,  drawn  from 
the  practice  of  one  of  the  most  august  assembla- 
ges that  the  world  had  ever  known— and  it  did 
strike  him  that  we  could  take  no  course  better 
calculated  to  lead  to  right  results,  th^nto  follow 
in  the  wake  of  the  great  men  whose  labors  had 
reflected  such  honor  and  benefit  on  the  human 
race.  Certainly,  we  could  take  no  more  objec- 
tionable course  than  than  so  to  act  as  to  oblige 
individuals  submitting  propositions  here,  to  en- 
counter the  opposing  influence  and  weight  of  this 
large  committee. 

Mr.  LOOMIS  said  that  had  he  anticipated 
this  protracted  discussion,  when  he  offered  his 
amendment,  he  should  probably  have  shrunk 
back  and  permitted  the  matter  to  have  taken  its 
own  course.  He  did  so  however,  in  conformity 
with  what  he  thought  the  usual  and  safe  parlia- 
mentary usage — never  departed  from  in  ordina- 
ry legislation — of  arranging  subjects  for  the  con- 
sideration of  committees,  before  the  whole  body. 
He  had  never  heard  of  but  one  instance  of  de- 
parture, and  that  was  in  the  former  convention. 
His  course  was  the  ordinary  course — not  the 
exception.  The  course  proposed  by  the  gentle- 
man from  New- York  (Mr.  Jones,)  he  regarded 
a«  the  exception.  And  he  thought  this  body 
had  better  take  the  ordinary  and  safe  course  of 
legislation.  But  he  felt  no  particular  sensibility 
on  the  subject.  He  should  be  perfectly  satis- 
fied with  any  course  the  convention  might  take. 
He  would  remark  however,  that  if  the  conven- 
tion would  take  into  its  own  hands,  either  here 
or  in  committee,  the  business  of  dissecting  and 
distributing  subjects  among  committees,  it  could 
be  done  in  half  the  time  that  had  been  consumed 
in  deciding  howr  it  should  be  done.  He  presu- 
med three  propositions  offered  by  himself, and  Mr. 
Brown,  and  indicated  by  Mr.  Jones,  were  all 
that  were  prepared  for  submission  to  the  body; 
ind  he  doubted  very  much  whether  they  would 
lead  to  a  protracted  debate  here  or  in  commit- 
tee. But  he  rose  to  suggest  that  the  convention 
now  take  up  one  of  these  propositions  and  go 
through  writh  it,  either  her«  or  in  committee. — 
Perhaps  before  we  adjourned  to-day — certainly 
to-morrowT — and  before  this  committee  could  re- 
port, wre  could  adopt  some  classification.  He 
did  not  know  of  a  single  member  who  was  pre- 
pared to  make  a  general  speechonconstitutionaf 
reform.  The  only  ques  ion  was  one  of  dividing 
the  subject — and  so  arranging  the  parts  that  the 
duties  of  committees  should  not  conflict.  The 
subjects  were  such  as  naturally  presented  them- 
selves  to  the  minds  of  gentlemen.  But  he  rose 
to  say  merely,  that  if  the  convention  would  make 
the  trial  of  arranging  these  matters  themselves, 
and  if  it  should  become  apparent  that  no  satis 
factory  progress  could  be  made  in  that  way,  he 
should  be  content  1o  send  the  whole  matter  to  a 
select  committee. 

Mr.  CHATFIELD  took  issue  with  Mr.  Loo- 
mis  as  to  what  was  the  ordinary  parliamentary 
course.  Mr.  C.  never  yet  heard  of  a  legislative 
body  going  into  committee  of  the  whole  to  pro- 
vide rules  for  its  government  or  for  the  appoint 
ment  of  Its  standing  committees.  The  original 
resolution  had  a  two-fold  object— first,  the  crea- 
tion of  committees  ;  and  secondly,  the  reference 
of  subjects  to  their  appropriate  committees. — 
The  amendment  of  the  gentleman  from  Herki- 
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oner  proposed  ia  terms  that  certain  subjects 
should  at  the  start  be  sent  to  separate  commit- 
tees  consisting  of  a  certain  number — in  effect 
proposing  that  the  body  should  without  the  pre- 
liminary action  of  a  committee,  itself  provide  for 
the  appointment  of  its  committees.  This  he  had 
never  known  done  by  any  legislative  body. — 
Standing  committees  w7ere  always  raised  on  the 
report  of  a  committee  on  rules,  the  rules  desig- 
nating the  committees  j  and  no  legislative  body 
ever  went  into  committee  of  the  whole  to  deter- 
mine how  subjects  should  be  referred,  but  peti- 
tions, bills,  &c,  went  of  course  to  their  appro- 
priate committees,  by  direction  of  tne  presiding 
officer — the  committees  being  a  matter  of  previ- 
ous arrangement. 

Mr.  LOOMIS  interposed.  The  gentleman  and 
he  did  not  differ  in  point  of  fact.  The  message 
of  a  Governor  or  President  wrhen  communica- 
ted, was  the  subject  matter  of  legislation  and 
the  only  subject  before  them — the  Executive  be 
ing  required  to  present  such  subjects  as  in  his 
judgment  required  legislation.  The  business 
before  this  body,  was  precisely  analagous — it 
was  the  constitution.  The  Executive  message, 
or  in  other  words,  the  subject  of  legislation  be- 
fore the  body,  was  always  taken  up  in  commit- 
tee of  the  whole,  and  there  dissected  and  distri- 
buted. His  proposition  was  precisely  analagous 
to  this — and  though  we  had  no  committees  ac- 
tually raised,  yet  in  effect  there  was  now  a  com- 
mittee in  existence  on  every  subject  properly 
referable,  and  our  business  was  to  distribute  the 
matter  before  us  among  them. 

Mr-  CH  ATFIELD'S  experience  in  legislation 
led  him  to  other  conclusions.  The  message  was 
not  the  only  business  before  a  legislative  body. 
It  was  always  referred  in  parts — but  the  instan- 
ces were  rare  when  legislation  grew  out  of  such 
references.  Legislation  was  generally  based  on 
petitions.  But  suppose  the  message  was  the 
only  subject  of  consideration  for  a  legislature? 
Were  we  restricted  to  the  consideration  of  the 
constitution  alone?  Mr.  C.  thought  not.  To 
borrow  the  idea  of  a  member,  more  distinguish- 
ed than  he  could  ever  hope  to  be,  Mr.  C  under- 
took to  say  that  we  stood  here  on  the  founda- 
tions of  society,  with  the  elements  of  a  constitu- 
tion scattered  about  us — perhaps  in  disorder — ■ 
and  we  were  to  arrange  and  bring  them  into 
form,  and  if  possible,  to  frame  a  better  consti- 
tution than  the  old.  Our  first  business  was  to 
form  committees  to  which  different  subjects 
might  be  referred.  And  when  the  committee  of 
17  reported,  it  would  then  be  for  the  Convention 
to  adopt,  to  modify  or  reject  their  classification. 
Its  business  was  simply  to  suggest  the  several 
topics  that  should  be  matters  of  reference,  and 
present  something  tangible  for  the  action  of  the 
Convention.  Their  functions  would  cease  the 
moment  they  had  reported.  The  question  was 
one  of  mere  expediency — in  what  way  could 
this  classification  be  best  accomplished?  It 
struck  him  as  the  most  orderly,  direct  and  par- 
liamentary mode  to  refer  the  matter  to  a  select 
committee. 

The  question  was  here  taken  on  Mr.  Swack- 
hamer's  motion  to  refer  the  resolution  of  Mr. 
Jones  and  the  pending  amendments  to  the  com- 
mittee of  the  whole,  and  it  was  negatived— ayes 
•31,  noes  90*  %*  follows  : 


AYES— Messrs  Bascom,  Brown,  Burr,  Conely,  Cud- 
deback,  Danforth,  Dubois,  Flanders,  Hoffman,  A.  Hun- 
ungton,  Hutchinson,  Jordan,  Loomis,  McNeil,  Nellis, 
Penniman,  Perkins,  Russell,  Sinford,  Shepard,  Met.- 
son,  bwaekhamer,  Taft,  J  J.  Taylor,  Tilden-  Towns- 
end,  Tuihill,  Waterbury,  Witbeck,  Wood,  The  Presi- 
dent—a  1. 

MAYS— Messrs.  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Backus,  H  Backus,  Baker,  Bergen,  Bouck,  Bowdish, 
Brayton,  Bruce,  Bruudage,  Bull,  Cambreleng,  1)  D. 
Campbell,  R.  Campbell  jr.  Candee,  Chamberlain,  Chat- 
field,  Clark,Clyde, Cook, Cornell,  Crooker,  Dana,  Dodd, 
Dorlon,  Forsyth,  Gardner,  Gebha'd,  Graham,  Greene, 
Harris,  Hairison,  Hart,Hawlcy,  Hotchkiss,  Hunt,  Hun- 
ter, E.  Huntington,  Hyde,  Jones,  Keruan,  Kings  ley- 
Kirkland,  Mann, McNeil,  McNitt, Marvin,  Maxwell, Mil- 
ler, viorris,  Munro,  Murphy, Nicholas,  JMicoll,  O'Conor, 
Parish,  Patterson,  Porter,  Powers,  Rhoades,  Rich- 
mond, Hiker,  Huggles,  St.  John,  Salisbury,  Sears,  Sha- 
ver, Shaw,  Sheldon,  Simmons,  E  Spencer;  W  H.Spen- 
cer, Stanton,  S'pphens,  Stow,  Strong,  J  aggarr,  Tall- 
madge,  W.  Taylor,  Vache,  VauSchoonhoven,  Ward, 
Warren,  White,  Willard,  A.  Wright,  W.  B.  Wright, 
Y&wger,  A.  W   Young,  J-  Youngs    9u. 

Mr.  LOOMIS  now  renewed  his  amendment, 
in  order  to  test  the  question  whether  the  Con- 
vention would  raise  at  once  the  committees  pro- 
posed,  or  refer  the  matter  to  the  committee  of 
seventeen. 

Mr.  JONES  remarked  that  he  had  a  series  of 
propositions  to  offer,  by  way  of  amendments  to 
these,  if  they  were  now  pressed.  But  he  hoped 
they  would  be  withdrawn,  and  that  the  Conven- 
tion might  be  permitted  to  come  at  once  to  a 
vote  on  his  proposition  to  raise  a  committee  of 
seventeen.  If  the  sense  of  the  Convention  was 
in  favor  of  appointing  this  committee,  that  would 
dispense  with  the  necessity  of  a  vote  on  the 
amendments.  If  the  Convention  should  reject 
the  proposition  to  raise  a  committee,  then  these 
amendments  could  be  renewed,  as  original  pro- 
positions. 

Mr.  BROWN  said  he  regarded  the  vote  just 
taken  as  decisive.  The  Convention  having  re- 
fused to  act  on  these  propositions  in  committee 
of  the  whole,  it  was  hardly  to  be  supposed  that 
they  would  act  on  them  here.  He  hoped  there- 
fore a  vote  would  be  at  once  taken  on  the  reso- 
lution of  Mr.  Jones. 

Mr.  TILDEN  said  it  was  quite  indifferent  to 
him  what  course  was  taken — though  he  had  sup- 
posed yesterday  that  the  whole  question  might 
be  disposed  of  in  committee  of  the  whole,  soon- 
er than  by  a  select  committee.  But  the  thing 
might  be  done  a  little  more  carefully  by  a  select 
committee,  and  he  should  therefore  interpose  no 
objection  to  it. 

Mr.  LOOMIS  here  withdrew  his  proposition. 

Mr.  MANN  asked  his  collegue  to  strike  out 
the  number  of  the  committee  from  his  resolution 
and  leave  it  blank. 

Mi.  JONES  said  the  object  of  his  colleague 
could  be  reached  by  moving  a  different  number, 
and  taking  the  sense  of  the  convention  thereon. 

Mr.  MANN  accordingly  moved  to  strike  out 
17  and  insert 7. 

The  motion  was  negatived. 

Mr.  TOWNSEND  was  opposed  to  the  op- 
pointment  of  a  committee  until  the  propositions 
of  gentlemen  were  drawn  out.  He  was  aware 
that  even  after  the  appointment  of  the  commit- 
tee of  17,  it  would  be  competent  for  any  gentle- 
man  to  oiler  his  amendments,  and  thus  bring  up 
the  questions  involved  in  them  for  discussion, 
but  he  feared  that  some  question  of  order  might 
intervene,  or  some  objection  be  interposed;  and 
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therefore  he  now  asked  leave  to  submit  an 
amendment  to  the  proposition  before  the  body. 
His  amendment  embraced  live  different  pro- 
positions, to  raise  five  different  committees  on 
the  subjects  therein  mentioned,  some  of  which 
were  included  in  amendments  offered  yester- 
day. He  would  read  them  in  succession.  They 
proposed  committees,  first  to  consider  the  pro- 
priety of  making  some  constitutional  provision 
for  the  organization  of  the  militia  ;  second,  for 
the  abolition  oC  the  inspection  laws  :  third,  to 
enquire  as  to  what  circulating  medium,  if 
any,  other  than  gold  and  silver,  should  be  adopt- 
ed as  the  currency  of  this  country  ;  fourth,  to 
enquire  in  relation  to  the  enforcement  of  pros- 
pective contracts,  so  that  the  legislature  from 
year  to  year  might  not  be  called  upon  to  make 
iaws  in  relation  thereto  j  and  fifth,  as  to  the  ex- 
emption of  certain  personal  and  real  estate  from 
execution  on  judgments  where  no  fraud  had 
been  shown  to  exist 

Mr.  JONES  called  for  a  division  of  the  ques- 
tion, so  that  a  vote  might  first  be  taken  on  strik- 
ing out, 

Mr.  TAYLOR,  of  Onondaga,  entreated  the 
gentlemen  from  New- York  (Mr.  Townsend)  to 
withdraw  his  amendment,  after  the  strong  ex- 
pression had  in  favor  of  the  appointment  of  the 
committee  of  17.  When  that  committee  should 
have  made  its  report,  he  had  no  doubt  the  whole 
ground  would  be  covered  j  but  if  not,  the  gen- 
tleman might  move  to  refer  it  to  the  committee 
of  the  whole,  or  might  submit  his  propositions 
as  a  programme  for  the  instruction  of  the  com- 
mittee. 

Mr.  CHATFIELD  also  suggested  that  when 
the  committee  was  appointed,  it  would  be  a  very 
easy  way  of  arriving  at  what  was  desired,  to 
submit  the  proposition,  and  move  its  reference 
to  the  committee.  He  hoped  it  would  now  be 
withdrawn. 

Mr.  TOWNSEND  could  not  consent  to  with- 
draw his  propositions 

Mr.  STRONG  thought  the  Convention  could 
vote  down  the  propositions  in  half  the  time  it 
took  to  talk  about  them.  The  gentleman  from 
New  York  seemed  to  have  got  the  sub-treasury 
in  his  amendment ;  and  when  they  came  to  that, 
they  might  like  to  have  the  report  of  a  commit- 
tee on  it,  rather  than  have  it  taken  up  as  the 
gentleman  desired.  He  hoped,  however,  the 
gentleman  would  not  press  his  resolutions  against 
the  evident  sense  of  the  Convention.  Mr.  S. 
was  ready  to  vote  on  the  original  proposition, 
and  he  hoped  the  question  would  be  taken  with- 
out any  further  loss  of  time. 

Mr.  SWACKHAMER  called  for  a  division  of 
the  question. 

Mr.  TALLMADGE  remarked  that  the  reso- 
lution proposed  to  appoint  a  committee  to  pre- 
pare a  schedule  of  business.  That  committee 
would  be  charged  to  look  up  subject  matter  f0r 
their  action,  and  he  supposed  they  would  report 
to-morrow,  subjects  which  would  embrace  eve- 
ry  part  of  the  constitution.  If  however  any 
gentleman  thought  there  were  any  new  or  other 
subjects,  he  could  then  offer  resolutions  of  in- 
struction ;  but  as  yet  it  was  a  simple  question  oC 
the  appointment  of  a  committee  and  the  number 
of  which  that  committee  should  consist;  and  he 


submitted  respectfully  as  a  question  of  order  that 
these  propositions  were  not  now  inadmissible. 

The  PRESIDENT  remarked  that  the  question 
was  amendable,  and  being  so,  .hat  the  gentle- 
man from  New- York  had  the  right  to  call  for  a 
division  of  the  question. 

Mr.  HOFFMAN  said  the  Convention,  by  a 
decided  majority  having  determined  not  to  send 
the  whole  matter  to  the  committee  of  the  whole, 
this  question  as  to  the  number  of  committees  to 
be  raised, and  the  subjects  to  be  referred  to  them, 
had  virtually  passed  from  the  consideration  of 
the  body.  It  became  them  then  to  shape  their 
action  to  that  decision  in  the  best  way  they 
could.  He  had  no  doubt  the  gentleman  from 
New  York  had  a  perfect  right,  to  call  for  a  divi- 
sion of  the  question.  And  propositions  to  in- 
struct the  committee  of  17,  could  scarcely  find 
favor,  if  they  could  be  regarded  as  entirely  par- 
liamentary. His  own  view  under  the  circum- 
stances, was  that  until  the  committee  presented 
a  report,  the  power  of  amendment,  though  ex- 
isting in  form,  was  in  substance  irone 

Mr.  CHATFIELD  and  Mr.  HOFFMAN  en- 
tered into  mutual  explanations. 

The  question  was  then  put  on  the  motion  to 
strike  out,  and  negatived. 

The  question  then  recurred  on  Mr.  Jones'  re- 
solution, and  it  was  carried. 

The  PRESIDENT  immediately  appointed  the 
following  as  the  committee  under  that  resolu- 
tion: 

1st  District,  Messrs.  JONES,  MORRIS  and  ALLEN. 

2nd,  Messrs.  HUxTER  and  TALLMADGE. 

3rd,  Messrs.  BOUCK  and  CLYDE. 

4ih,  Messrs.  HOFFMAN  and  STETSON. 

6th,  Messrs    GREENE  and  BRAYTON. 

6th,  Messrs.  CAMPBELL  and  LEWIS. 

7th,  Messrs.  MILLER  and  SHELDON, 

8th,  Messrs.  F.  F.  BACKUS  and  TAGGART. 

Mr.  HOFFMAN  desired  to  be  excused  from 
serving  on  the  committee. 

Several  gentlemen  hoped  not. 

Mr.  HOFFMAN  said  if  personal  inconven- 
ience could  constitute  an  excuse,  he  had  it. 

Mr.  HUNTER  trusted  his  friend  from  Herki- 
mer would  reconsider  his  determination.  Per- 
haps no  gentleman  had  given  a  more  severe  at- 
tention to  the  subjects  which  would  be  discussed, 
and  the  experience  he  possessed  would  be  valu- 
able. The  gentleman  had  said  that  it  might  be 
very  inconvenient ;  and  so  it  might  to  himself 
(Mr.  Hunter),  and  he  could  with  more  propriety 
ask  to  be  excused,  on  account  of  his  health. — 
He  hoped  therefore  the  gentleman  from  Herki- 
mer would  not  ask  to  be  excused  on  account  of 
mere  inconvenience. 

The  question  was  then  put,  and  the  gentleman 
was  excused. 

The  PRESIDENT  filled  the  vacancy  by,  the 
appointment  of  Mr.  Hoffman's  colleague,  Mr. 
Loomis. 

Mr.  MURPHY  offered  a  resolution  instruct- 
ing the  committee  of  17  to  report  in  favor  of  a 
committee  on  municipal  corporations. 

Mr.  MURPHY  said  that  following  up  the 
suggestions  which  had  been  thrown  out  in  course 
of  the  discussion  of  the  resolution  for  the  ap- 
pointment of  the  committee  of  seventeen,  he 
would  submit  very  briefly  the  reasons  which 
had  induced  him  to  offer  the  resolution  which  he 
had  sent  to  the  chair.    He  would  not  however 
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hare  troubled  the  convention  with  any  remarks 
if  there  had  not  been  indications  in  the  different 
projets  of  the  gentlemen  from  Herkimer  and 
Orange,  that  the  important  subject  embraced  in 
his  resolution  might  not  receive  that  prelimina- 
ry investigation  in  committee,  which  it  appear- 
ed to  him  at  least  to  demand.  If  he  correctly 
understood  the  proposition  of  the  gentleman 
from  Herkimer  (Mr.  Loomis)  it  only  referred  so 
much  relating  to  municipal  corporations  as  re- 
gards their  powers  to  tax  and  create  debts.  In 
his  opinion  this  was  entirely  too  limited — too 
circumscribed  a  view  of  the  subject;  and  he 
could  well  conceive  how  the  mind  of  the  gentle- 
man from  Herkimer,meditating  upon  the  gener- 
al subject  of  debt  and  taxation,  had  inadvertent- 
ly overlooked  other  equally  important  powers  of 
those  bodies.  For  himself  he  had  long  enter- 
tained the  opinion — the  decided  opinion, that  our 
municipal  corporations  whether  deriving  their 
existence  from  royal  grace  and  mere  motion,  or 
from  stale  legislation,  were  improperly  consti- 
tuted in  many  other  important  particulars.  They 
were  in  fact  an  imperium  in  imperio  and  exer- 
cised powers  both  legislative  and  judicial  by 
what  he  regarded  as  a  species  of  usurpation. 
His  object  however,  wras  not  to  enter  into  a  con- 
sideration of  the  powers  of  these  corporations, 
but  simply  to  call  the  attention  of  the  conven- 
tion to  the  importance  of  the  inquiry.  He  had 
looked  over  the  census  map  politely  furnished 
by  the  Secretary  of  State,  and  he  had  found 
that  this  question  affects  one  fourth  of  our  pop- 
ulation if  we  confine  it  to  cities  alone,  and,  if 
we  Include  incorporated  villages,  one  third  of 
the  people  of  this  commonwealth.  It  might  not 
be  very  important  to  the  other  two  thirds;  but 
to  the  one  third  to  which  he  alluded,  it  involved 
the  most  vitally  interesting  questions  which 
could  be  submitted  to  the  decision  of  this  body. 
The  proposition  of  the  gentleman  from  Or- 
ange (Mr.  Brown),  differed  from  that  of  the 
gentleman  from  Herkimer,  and  was  too  multi- 
farious. It  sought  to  submit  to  the  same  com- 
mittee the  consideration  of  the  appropriation  of 
public  moneys  for  private  and  local  purposes, 
that  of  private  corporations,  and  also  that  of 
municipal  corporations.  What  a  vast  field  of  in- 
vestigation was  here  opened  ?  The  first  branch 
of  the  gentleman's  proposition  embraced  the 
whole  subject  of  internal  improvements,  and 
our  financial  policy  ;  while  that  relating  to  pri- 
vate corporations  was  one  which  had  for  the 
last  ten  years,  indeed  for  the  greater  part  of  the 
time  since  the  adoption  of  the  present  Consti- 
tution to  the  present  time,  almost  constantly  oc- 
cupied the  public  mind.  If  those  two  branches 
of  the  propositi  n  of  the  gentleman  from  Orange 
were  duly  considered,  how  much  chance  of  pro- 
per investigation  would  that  in  regard  to  muni- 
cipal corporations,  which  to  him  was  not  less 
important,  stand  ?  In  truth,  that  proposition 
should  be  subdivided  into  three.  By  such  a  sub- 
division of  committees,  we  would  be  the  gainers 
in  other  respects.  We  would  have  an  advanta- 
geous subdivision  of  labor,  and  be  more  likely 
to  collect  the  information  which  is  possessed  by 
different  members  of  the  Convention.  In  regard 
to  private  corporations,  his  friend  from  Suffolk 
(Mr  Cambreling)  would,  by  his  long  legisla- 
tive experience  at  a  time  when  that  subject  was 


much  discussed  in  the  national  legislature,  by 
his  great  opportunities  for  collecting  information 
in  regard  to  it,  and  by  his  study  ot  the  questions 
connected  with  it,  be  particularly  at  home  on 
the  committee  having  it  in  charge — while  he 
would  probably  not  be  so  conversant  with  mu. 
nicipal  corporations.  The  honorable  gentle- 
man from  New-York,  wrho  heads  your  list  of 
members,  and  whom  you  have  appointed  from 
the  State  at  large  on  the  committee  of  seven- 
teen  (Mr.  Allen),  has  probably  more  practical 
knowledge  of  the  workings  of  our  system  of 
private  corporations  than  any  other  member  of 
this  body  ;  and  also  in  regard  to  municipal  cor- 
porations. I  beg  pardon  for  thus  alluding  to 
these  gentlemen,  merely  for  an  illustration.  So, 
too,  on  the  question  of  appropriating  public 
moneys  for  private  or  local  purposes,  there  are 
gentlemen  here  who  have  given  it  much  study 
and  reflection  ;  but  who,  having  never  dwelt  in 
cities,  and  having  never  felt  the  power  delegated 
by  the  throne,  greater  than  the  throne  itself, 
have  never  reflected  upon  the  extraordinary 
powers  of  municipal  corporations.  Mr.  M.  said 
he  had  now  accomplished  the  purpose  for  which 
he  rose,  and  that  was,  to  call  the  attention  of 
the  committee  and  the  Convention  to  the  mag- 
nitude of  the  questions  embraced  in  his  resolu- 
tion ;  and  he  would  therefore  move  the  refer- 
ence of  this  resolution  to  the  committee  of 
seventeen 

At  the  suggestion  of  Mr.  PATTERSON,  Mr. 
M.  modified  his  proposition  so  as  to  refer  it  to 
the  committee  of  17  to  enquire  into  its  expedi- 
ency, and  in  that  shape  it  was  referred. 

Mr.  BASCOM  proposed  to  refer  it  to  the 
same  committee  to  enquire  into  the  expediency 
of  reporting  in  favor  of  committees  by  some 
general  designation,  without  undertaking  to 
classify  the  several  subjects  to  be  refeired  to 
such  committees  respectively.     Agreed  to. 

Mr.  TAYLOR  offered  an  additional  rule  pre- 
scribing the  order  of  business,  as  follows: — 

1  (After  reading  and  approving  of  the  journal,)  pe- 
titions and  communications  from  the  Executive,  state 
officers  and  others,  to  whom  enquiries  may  have  been 
addressed. 

2.  Keports  of  committees 

3.  Motions,  resolutions  and  notices. 

4.  Unfinished  business. 
5    Special  orders. 

6.  General  orders. 

At  the  suggestion  of  Mr.  MARVIN,  and  with 
the  consent  of  Mr.  T.,  the  rule  lies  over,  and, 
on  motion  of  Mr.  STRONG,  was  ordered  to  be 
printed 

Mr.  TAGGART  had  leave  of  absence  for  10 
days. 

Mr.  BOWDISH  moved  to  refer  it  to  the  com- 
mittee of  17  to  inquire  into  the  expepiedcy  of 
appointing  a  committee  on  the  subject  of  a  sys- 
tem of  free  schools.     Agreed  to. 

Mr.  CHATFIELD  moved  that  on  and  after 
Saturday  next,  the  daily  sessions  of  the  Conven- 
tion commence  at  9  o'cIock. 

Mr.  RICHMOND  objected,  unless  the  further 
order  was  made  that  the  sittings  should  end  at 
12  M.,  and  recommence  at  2  P.  M. 

Mr.  BROWN  urged  10  o'clock  A.  M.  Other- 
wise, committees  would  have  no  time  to  mature 
business. 
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Mr.  TILDEN  moved  to  lay  on  the  table— and  J     On  motion  of  Mr.  STRONG,  the  Convention 
Mr.  C.  assenting,  then 

The  resolution  lies  over.  1     Adj.  to  11  o'clock  to  morrow  morning. 


SATURDAY,  JUNE  6. 

Prayer  by  the  Rev.  Mr.  BATES.  worthy  of  a  reference,  it  would   be  desirabl0 

ORDER  OF  BUSINESS.  that  these  matters  should  be  known  to  the  JPres- 

Mr.  JONES,  from  the  committee  of  17,  charg-  ^ent  before  he  appointed  any  of  his  committees. 

ed  with  the  duty   of  considering  and   reporting  If  the.  President  should  proceed  to  appoint  his 

the  best  practicable  mode  of  proceeding  to  re-  committees  on  the  supposition  that  the  resolu- 


vise  the  constitution,  submitted  a  report,  which 
he  said  had  the  assent  of  all  the  members  of  the 
committee.     Mr.  J.   stated  that   the  committee 
had  adopted  the  order,  in  which  the  several  sub- 
jects  were  presented  in  the  existing  constitution. 
The  committee  had  aimed  so  to  distribute  these 
subjects,  so  far  as  they  were  susceptible  of  divi- 
vision,  among  the  several  committees   in   such 
manner  as  that  the  action  of  neither  should  in- 
terfere with  another.     But  in  reference  to  the  . 
judiciary,   the  committee,  were  unanimously  of   in§°f  ^Y^rSl1^     ^i,    Tmstan1 
opinion  that  there  should  be  but  one  committee    v.Mr-  CHATFILLD,    (Mr.  Perkins 
on  that  subject.     The  committee  had  also   with 
equal  unanimity  left  it  to  the  Convention  to  de-                           .  .....  ,     _ 

cide  upon  the  number  of  which  the  committee  dld  not  Perceive  any  thing  in  relation  to  the  Ex- 
should  consist.  Mr.  J.  proceeded  to  read  the  ecutive  department;  and  inasmuch  as  there  was 
resolutions.  They  recommend  that  so  much  of  doubtless  a  variety  of  opinions  m  relation  to 
the  constitution  and  laws  as  relates  to  the  lol- 


tions  which  had  been  read  embraced  all  that 
would  be  subjects  of  reference,  the  committees 
would  be  organized  differently  both  in  their 
numbers  and  composition,  than  if  there  were  to 
be  ten  more  committees  raised.  This  was  a 
matter  on  which  there  should  be  deliberation, 
before  they  took  any  action  on  it;  and  with  a 
view  to  give  time  to  consider  and  make  sugges- 
tions, he  would  move  that  the  report  now  read 
be  printed  and  laid  on  the  table  until  the  meet- 
instant. 

waiving 
his  motion)  said  on  iooking  over  the  notes  he 
had  taken  of  the   report  of  the  committee,   he 


lowing  subjects,  be  referred  to  separate  commit- 
tees : — 

1  The  apportionment,  election,  tenure  of  office  and 
compensa.ion  of  ihe  legislature 

2  The  powers  aud  duties  of  the  legislature  except 
as  to  public  deb! 

3  The  canals,  internal  improvements,  the  public 
revenue  and  property,  and  public  debt,  and  the  powers 
and  duties  of  the  legislature  in  reference  thereunto. 

4  The  elective  franchise   and  the  qualifications  to 

V°5.e  The  SfoTor  appointment  of  all  officers,  other    probability  of  arriving  at  some  conclusion, 
than  legislative  and  judicial,   whose  duties  and  pow- 
ers are  not  local— their  powers,  duties  and  compen- 
sation. 

6.  The  appo;ntment  or  election  of  all  officers  who^e 
powers  and  duties  are  local,  their  tenures  of  office, 
du  ies  and  compensation.  i 

7.  The  miliiia  and  military  affairs. 

8.  Official  oaths  and  affirmations,  and  oaths  and  af- 
firmations in  legal  and  equity  proceedings.  j 

9    The  judi  iary  system  of  the  state.  | 

10.  The  rights  and  privileges  of  citizens  of  tbis  state,  j 

11.  Education,  common  schools  and  the  appropriate  j 
funds 

12.  Future  amendments  of  the  constitution  and  the 
revision  thereof. 

13.  The  organization  and  powers  of  cities,  villages, 
towns,  counties  and  other  municipal  corporations— 
their  power  of  assessment,  taxation,  borrowing  money 
and  contracting  d  bt. 

14.  The  currency,  and  banking  business  and  corpora- 
tions. 

16   The  tenures  of  landed  estates. 

The  report  concludes  by  asking  a  discharge 
from  the  further  consideration  of  the  subject. 

Mr.  PERKINS  said  it  was  obvious  that  the 
distribution  of  the  business  of  the  Convention 
was  a  matter  of  great  moment,  and  that  no 
committee  could  be  appointed  until  they  had  a 
projet  of  all  the  business  that  was  to  come  un- 
der consideration.  It  was  probable  there  were 
subjects  which  some  might  desire  to  bring  be- 
fore us,  that  were  not  embraced  within  the  scope 
of  the  resolutions  now  presented.  If  there  were 
such,  and  the  Convention  should  deem  them 


what  should  be  referred — and  as  he  had  been  a 
strenuous  advocate  for  the  appointment  of  this 
committee,  he  could  very  appropriately  make 
the  motion  which  he  was  then  about  to  submit- 
He  should  make  this  motion  to  give  gentlemen 
an  opportunity  to  express  their  views  and  make 
known  their  projets.  He  moved  that  this  report 
be  referred  to  the  committee  of  the  whole  house 
and  that  it  be  printed.  He  thought  we  had  ar- 
rived at  a   point  where  we  might  act  with   a 

He 
was  not  apprehensive  that  any  difficulty  would 
follow  the  course  he  suggested.  The  report 
might  be  referred  to-day;  and  there  was  another 
thing  which  might  be  done,  and  which  perhaps 
should  be  a  preliminary  matter — the  discharge 
of  the  committee.  He  therefore  moved  that  the 
committee  be  discharged  in  addition  to  his  mo- 
tion to  print  and  refer. 

Mr.  PATTERSON  said  on  listening  to  the 
report  of  the  committee  it  occurred  to  him  also 
that  there  was  nothing  embraced  in  it  in  rela- 
tion to  the  Executive  Department  of  the  Gov- 
ernment. 

Mr.  JONES  interposed.  The  committee  had 
not  omitted  a  reference  of  that  matter  as  the 
gentleman  supposed.  True, they  had  not  named 
the  Executive  officers  specifically,  but  had  divi- 
ded them  into  two  classes,  general  officers  and 
local  officers,  and  every  thing  relating  to  the  ap- 
pointment and  tenure  of  both  classes,  was  in  the 
resolutions.  It  had  been  thought  better  to  put 
it  in  that  form  than  to  name  the  officers  speci- 
fically. 

Mr.  PATTERSON  thought  he  had  not  mis- 
understood the  report,  and  he  was  still  of  opin- 
ion that  there  was  nothing  in  the  resolutions  of 
the  committee  in  relation  to  the  manner  of  ap- 
pointment and  the  term  of  office  of  the  Execu- 
tive  of  the  State,  nor  his  powers  and  duties. 

Mr.  JONES :  Not  by  name. 
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Mr.  PATTERSON:  Nor  by  inference.  There 
Were  offices  embraced,  that  were  of  both  a  local 
and  a  general  character,  but  the  powers  and  du- 
ties of  the  Executive,  the  manner  of  his  elect- 
ion  and  the  tenure  of  his  office  were  not  speci- 
fied; and  he  had  therefore  prepared  a  resolution 
oil  that  subject,  for  if  there  was  any  thing  about 
which  the  people  were  aggrieved  it  appeared  to 
him,  to  be  the  jowers  and  duties  of  the  Execu- 
tive.    He  read  his  resolution  as  follows  : — 

tl  Resolved,  That  so  much  of  the  constitution  as  re- 
lates to  the  Executive  department  and  the  powers  and 
duties  of  the  Governor  be  referred, "  &e. 

Mr.  LOOMIS  said  the  action  of  this  commit- 
tee in  this  respect,  fully  embraced  the  sugges- 
tions of  the  two  gentlemen  who  had  address- 
ed the  convention.  The  resolution  referred 
all  matters  pertaining  to  officers  other  than  judi- 
cial and  legislative,  which  certainly  meant  ex 
ecutive  and  administrative,  and  all  matters  rela- 
tive to  their  appointment  or  election — 

Mr.  CHATFIELD  :  Oh  no 

Mr.  LOOMIS — Their  compensation,  powers 
and  duties.  It  did  not  name  the  executive  in 
the  sense  in  which  the  term  was  usually  applied 
to  the  governor,  but  if  the  manner  of  appoint- 
ing and  electing  all  officers  in  the  state  was  con- 
sidered under  that  resolution,  it  would  certainly 
include  the  executive  and  the  powers  and  duties 
vested  in  him. 

Mr.  PATTERSON  said  he  had  seen  the  reso- 
lution  of  the  committee,  and  that  he  was  now 
satisfied  it  did  embrace  the  powers  and  duties  of 
the  executive  ,-  he  therefore  withdrew  his  reso- 
lution. 

Mr.  WARD  thanked  the  committee  of  17  for 
the  prompt  manner  in  which  they  had  discharg- 
ed their  duty — and  for  the  well-considered  report 
whiehtheyhad  submitted.  He  thoughtit  was  due 
to  the  committee  that  we  should  take  up  this  re- 
port in  convention  now,  and  not  in  committee  on 
Monday — hear,  discuss  and  pass  upon  each  pro- 
position by  itself— and,  if  ail  concurred,  adopt 
them  at  once — and  thus  allow  the  President  the 
earliest  opportunity  to  select  the  committees. — 
If  other  and  further  committees  should  be  desir- 
ed, they  could  now  be  proposed,  or  on  some  fu- 
ture day — and  just  as  well  whilst  the  President 
was  in  the  chair  as  in  committee.  Here  too,  eve- 
ry member  could  not  only  present  and  urge  his 
proposition,  but  could  have  the  ayes  and  noes  on 
it — which  could  not  be  done  in  committee.  He 
anticipated  no  difficulty  in  disposing  of  these 
propositions  to-dly — nor  in  the  President's  an- 
nouncing the  committees  on  Monday — and  he 
hoped  the  motion  would  not  be  pressed  to  print 
the  resolutions,  and  refer  them. 

Mr.  CHATFIELD  said  his  better  judgment 
inclined  him  not  to  go  into  committee  of  the 
whole  on  these  resolutions — but  he  yielded  his 
own  opinion  mainly  to  gratify  some  gentlemen 
around  him  for  whom  he  entertained  the  high- 
est respect,  and  who  seemed  to  feel  some  solici- 
tude on  the  subject — though  he  thought  it  quite 
immaterial  what  course  was  taken. 

Mr.  BROWN  said  it  was  unimportant  to  him 
where  the  resolutions  were  considered — but  he 
protested  for  himself  and  his  constituents  a- 
gainsttiiis  action  at  once— as  his  friend  from 
Westchester  (Mr.  Ward)  had  it.  He  hoped 
there  would  be  no  hasty  action  on  a  question  ol 


this  importance — but  that  gentlemen  who,  like 
himself  had  but  imperfectly  heard  the  resolu- 
tions read,  might  have  an  opportunity  to  examine 
them.  They  should  be  printed,  and  laid  before 
members — that  they  might  take  them  home  and 
see  what  subjects  were  included  and  what  ex- 
cluded. He  too,  though  he  listened  attentively 
to  the  reading  of  the  resolutions,  supposed  with 
the  gentleman  from  Chautauque  (Mr.  Patter- 
son) that  all  that  portion  of  the  Constitution  re- 
lating to  the  executive  department  had  been  o- 
verlooked.  What  other  omissions  there  might 
be,  or  how  far  he  might  be  in  error  as  to  there 
being  any,  he  could  not  determine,  unless  they 
were  printed.  He  trusted,  if  only  two  or 
three:  desired  to  look  at  these  propositions  in 
print,  that  the  opportunity  would  not  be  denied 
them"  He  was  at  a  loss  to  perceive  why  gen- 
gentlemen  were  so  anxious  to  approach  this  sub- 
ject with  such  haste,  or  what  the  necessity  for 
hurrying  them  to  a  vote.  Was  any  thing  to  be 
gained  by  it?  Was  there  any  gentleman  here 
prepared  now  to  express  an  opinion  on  any  one 
of  these  subjects? 

Mr.  CHATFIELD  explained  that  his  motion 
was  to  refer,  not  to  go  into  committee  now., 

Mr.  BROWN  replied  that  that  was  the  mo- 
tioF?  but  the  suggestion  in  other  quarters  was 
that  we  should  proceed  at  once  to  a  vote  on 
them.  He  believed  that  all  wanted  information 
on  these  questions — and  to  hear  what  might  be 
said.  He  alluded  to  the  much  mooted  proposi- 
tion of  clothing  boards  of  supervisors  with  le- 
gislative powers,  as  one  which  he  had  heard  ca- 
sually talked  over  last  evening — and  yet  not  one 
of  the  intelligent  gentlemen  engaged  in  it  was 
prepared  to  express  an  opinion  as  to  what  pow- 
er should  be  given  and  what  withheld.  He 
wanted  to  hear  these  matters  talked  over.  He 
believed  we  should  all  be  benefitted  by  a  discus- 
sion of  them,  four  or  five  days  in  committee. — 
And  he  hoped  that  those  who  differed  with  him 
and  others,  and  who  differed  with  him  and  them 
yesterday,  would  at  least  allow  these  proposi- 
tions to  be  printed,  so  that  they  might  be  exam- 
ined before  action  on  them. 

Mr.  PERKINS  said  it  was  quite  immaterial 
whether  we  examined  the  report  in  Convention 
or  in  committee  of  the  whole;  but  he  hoped  the 
gentleman  from  Westchester,  for  whom  he  cher- 
ished a  high  regard,  would  not  drive  the  Con- 
vention to  a  vote  or  to  any  action  upon  the  re- 
port, until  they  had  had  an  opportunity  tf  read- 
ing it  carefully,  with  the  view  to  see  if  the 
subjects  embraced  in  it  were  all  that  they  desi- 
red to  have  considered,  and  whether  some  of 
these  subjects  might  not  be  advantageously  sub- 
divided. Without  time  to  examine  the  report 
and  to  prepare  their  resolutions  of  amendment, 
they  could  not  act  intelligently  here.  If  how- 
ever they  were  to  take  the  course  suggested  by 
the  gentleman  from  Westchester,  it  was  evident 
they  must  take  the  report  as  they  found  it,  and 
thus  they  would  be  forestalled,  as  was  anticipa- 
ted when  it  was  first  proposed  to  mise  the  com- 
mittee of  17.  He  confessed,  although  others 
might  have  the  same  infirmity  of  mind,  he  felt  it 
impossible  to  grasp  the  entire  scope  of  the  reso- 
lutions from  hearing  them  read,  nor  should  he 
be  able  to  do  so  until  he  had  had  time  to  read 
and  consider  them  for  himself.    Bat  the  great 
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objection  which  he  had  to  proceeding  at  once  to 
the  ratification  of  any  one  of  the  resolutions, 
was  that  involved  in  the  position  taken  by  »he 
gen  lemanfrom  Westchester- — that  if  they  should 
sanction  the  resolutions  to-day,  the  committees 
could  be  appointed  on  Monday  morning  and  go 
to  work.  Now  this  was  a  result  which  he  wish- 
ed to  avoid.  He  thought  the  President  would  be 
exceedingly  embarrassed  if  he  were  called  upon 
to  appoint  the  committees  suggested,  without 
knowing  whether  the  resolutions  covered  all  the 
subjects  that  were  to  be  considered.  If  there 
were  25  committees,  the  number  and  the  compo- 
sition of  them  would  be  different  from  what  they 
would  be  if  there  were  10,  12,  or  15.  If  we 
were  to  have  15,  the  number  of  which  each 
committee  should  consist  might  possibly  be  7. — 
If  25  committees,  the  number  on  each  might 
be  5,  and  that  would  place  nearly  every  mem- 
ber of  the  Convention  on  some  committee.  If 
the  smaller  number  of  committees  was  agreed 
on  a  considerable  portion  of  the  Convention 
might  be  without  employment  until  we  had 
a  report  from  a  committee.  But  if  we  first  had 
the  pro  jets  of  all  the  members,  we  could  deter- 
mine the  number  that  should  constitute  the  com- 
mittees, and  the  President  could  act  intelli- 
gibly in  his  appointments.  Mr.  P,  proposed 
to  lay  on  the  table  and  to  print,  for  the  rea- 
son that  we  could  do  nothing  in  committee  of 
the  whole  to-day  except  to  rise  and  report.  We 
should  gain  nothing  by  that — but  instead  of  fa- 
cilitating business  it  would  cause  delay. 

Mr.  W.  TAYLOR  hoped  the  motion  to  refer 
to  the  committee  of  the  whole  would  prevail. — 
He  fully  concurred  in  the  views  expressed  by 
the  gentleman  from  Orange  (Mr.  Brown),  as  to 
the  importance  and  necessity  of  deliberation  be- 
fore action ;  and  he  felt  persuaded  that  if  we 
took  that  course,  the  best  opportunity  would  be 
afforded  for  all  the  deliberation  which  the  sub- 
ject required,  and  for  the  presentation  of  such 
additional  matter  or  suggestion  as  to  the  divis- 
ion of  subjects,  as  gentlemen  might  be  prepared 
to  offer.  And  the  Convention  would  then  be  the 
better  prepared  to  acton  the  entire  subject  mat- 
ter which  they  w7ould  have  under  consideration. 
Mr.  HOFFMAN  said,  if  the  Convention 
should  determine  not  to  send  this  matter  to  the 
committee  of  the  whole,  he  should  feel  warran- 
ted in  the  conclusion  that  nothing  brought  into 
the  Convention  would  be  deemed  worthy  of  such 
a  reference.  He  thought  the  motion  to  send  the 
report  to  the  committee  of  the  whole,  entirely 
the  proper  one.  At  what  time  we  should  take 
it  up  in  committee,  was  another  question  alto- 
gether. Certainly  wTe  should  no%  before  it  was 
printed  and  examined  carefully.  He  should  in- 
fer from  hearing;  it  read,  and  from  what  had  oc- 
curred here  before  it  was  made,  that  it  did  cover 
almost  every  thing  apparent  on  the  face  of  the 
Constitution.  Whether  it  referred,  in  connec- 
tion with  these,  other  matters  which  a  majority 
here  might  desire  to  have  referred,  he  could  not 
pretend  to  say.  He  supposed,  from  hearing  it 
read,  that  many  matters  growing  out  of  the  ac- 
tual  working  of  the  government — not  written  in 
the  Constitution,  but  written  in  action — had  been 
omitted.  In  this  he  misht  be  mistaken  j  and 
without  a  printed  copy  of  the  report  at  his  room, 
where  he  could  read  it  with  the  benefit  of  re. 


flection  and  a  pencil,  and  perhaps  not  even  then 
could  he  form  a  correct  conclusion  without  am- 
ple discussion   in    Convention.     He  would  not 
now  undertake  to  show   what  all  these  subjects 
were.     He   would   mention  casually  the  great 
power  of  appropriating  money.     Should  it  be 
done  as  it  had  been,  for  many  long  years,  in  an 
endless  way  ?    Or  should  there  be  a  period  when 
money,  appropriated  by  law,    shall  cease  to  be 
paid?     This,  in  his  view  was  a  question  of  vital 
importance  to  every  representative  gouernment. 
But  he  could  not  say  whether  there  should  be  a 
committee,   in  addition   to   those   suggested,  to 
consider  whether  there  should  not  be  a   provis- 
ion in   the    Constitution,  to  the  effect  that  acts 
appropriating  money  should  be  renewed  at  stated 
periods.     Again,  having   looked  at  one  species 
of  taxation  and  another — having  travelled  at  the 
West,  a»<d  seen  in  what  manner   your  salt  tax 
operated  as  a   bounty  to   raise   up   competitors 
against  you,  and  draw  from  you  the  manufac- 
ture and  supply  of  salt — he  had  been  compelled 
to  say  that  the  tax  was  as   impolitic  as  it  was 
unjust.     He  knew  of  no  species  of  taxation  that 
exceeded  it  in  injustice.     But  from  merely  hear- 
ing this  report  read,    he  could  not  tell   whether 
any  of  the  specified  committees  could  properly 
take  charge  of  it.     Again,  we    had   one  tax  di- 
rectly   against  trade — the   auction    tax.     This 
matter   should  be   referred  to  a  committee,  if  it 
was  not  done,  to  inquire  when  the  day  will  come 
when  we  may  end  this   taxation  on    commerce, 
or  ifthe  tax  must  continue,    whether   it  should 
not  be  given  to  the    locality   where  it   was   col 
lected.     Again,  the  State  claimed  to  be  a  propri- 
etor,  as  of  property,  in  the  sacred  right  of  way 
and  travel.     The  sovereign  did  not  claim  to  hold 
it  in  trust  for  the    million,    but  held  it  with  the 
power  to  make  it  the  property  of  the  sovereign. 
We  had  such  ways  now.     In  a  few  years,  many 
of  those   constructed   would  fall  in    by  lapse  of 
their  charters.     Hid  we   intend  to   adjourn  and 
leave  the   question  open,   whether   the  right  of 
way — the  right  to  travel  and  of  transportation — 
a  right   which   could    be    no  property  in  land, 
should  be  a  property  in  the  sovereign — or  whe- 
ther we  would  restore  it  in    society  to  its  place 
in  nature — as  a  right  held  in  trust  for  trade  and 
travel,  and  commerce—the  sovereign  making  no 
revenue  from  it  beyond  a  just  indemnity  for  con- 
struction  and   maintenance?     Whether   any  of 
these    subjects    could   be   properly  referred  to 
these  committees,    he  knew  not;  and  if  it  were 
not  for  fatiguing  the  Convention,  he  would  call 
attention  to  others  of  as  much  importance,  and 
as  much   entitled  to  a   place  in  a    general  pro- 
gramme.    They   might  be  now.     The  difficulty 
was,  he  could  not  judge  of  it.     Gentlemen  who 
were  on  the  select  committee,  had  the  advantage 
of  him,  in  this  respect;  and  if  he  voted  now,  he 
must  vote  on  Wu  faith  in  them.     He  hoped  the 
resolutions   would  be  referred ;  and  that  when 
printed,    we  might  consider  them  in  committee. 
It  might  be  that  we  should   be  entirely  satisfied 
with  this  programme,  when  we   had  looked  at 
it.     He  at  least  was  not  now  prepared  to  vote 
for  or  against  it. 

Mr.  SWACKHAMER  supported  the  refer- 
ence- His  fears  had  been  fully  realized  and  his 
predictions  verified.  Even  his  friend  from  Her- 
kimer (Mr.  Loomis)  came  out  of  the  committee 
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l\illy  wedded  to  its  conclusions.  This  report 
might  be  perfect,  but  we  know  nothing  of  it. — 
He  asserted  without  the  fear  of  contradiction, 
that  if  this  reference  was  denied,  the  report 
would  preclude  all  our  action  hereafter.  He  ho- 
ped we  should  have  an  opportunity  to  debate 
and  amend  the  conclusions  of  this  committee. 

Mr.  WARD  said  he  was  the  last  man  in  the 
convention  that  would  do  aught  to  abridge  the 
privileges  of  any  member  of  it,  by  any  course 
of  action  here.  But  he  must  be  allowed  to  say, 
and  he  called  on  those  who  believed  him  honest, 
to  mark  what  he  said — that  if  this  matter  went 
over  until  Monday,  and  was  then  taken  up  in 
committee,  there  was  no  certainty  whatever  that 
we  should  get  through  it  during  the  whole  of 
next  week.  What  was  to  be  gained  by  goinsr 
into  committee?  Did  any  one  imagine  that  we 
were  to  settle  the  whole  question  of  the  consti- 
tution there,  on  this  matter  of  reference  ?  That 
any  thing  would  be  done  towards  forming  a  con- 
stitution until  the  committees  were  formed  and 
reports  presented  ?  Was  any  thing  then  to  be 
gained  by  a  discussion  in  committee,  prior  to 
such  reports  being  submitted  for  consideration 
and  amendment?  Could  we  expect  any  other 
result  than  the  loss  of  one  entire  week  of  the 
session  ?  He  was  not  one  of  those  who  believed 
that  the  people  of  this  state  would  complai  i,  if 
we  did  pass  even  four  months  here — nor  that 
they  would  even  call  us  to  account  in  regard  to 
the  number  of  pages,  or  door-keepers  we  em- 
ployed here — or  in  reference  to  any  of  these 
small  matters — but  he  believed  they  would  look 
to  see  whether  we  were  disposed  to  go  on  with 
the  business  they  had  entrusted  to  us — and  it  did 
seem  to  him  that  we  might  take  up  the  first  of 
these  resolutions  and  order  the  committee  to  be 
raised  under  it — and  so  with  the  second,  third, 
&c,  until  we  had  gone  through  with  the  series, 
and  dispose  of  them  to-day — and  thus  make  a 
begining  in  the  work  before  us.  Still  he  had  no 
feeling  on  the  subject  whatever.  He  was  not 
one  of  this  select  committee.  He  had  suggested 
no  course  of  action  to  any  member  of  it..  He 
had  not  even  spoken  to  his  colleague  (Mr.  Hun- 
ter) on  the  subject.  He  should,  feel  more  fa- 
vored if  the  President  should  not  assign  him  a 
place  on  any  of  the  committees — for  he  desired 
to  come  to  the  consideration  of  the  subjects  that 
were  brought  forward  entirely  untrammelled. — 
But  since  it  seemed  to  be  the  wish  of  several 
gentlemen  who  voted  in  the  minority  yesterday, 
that  this  question  should  go  over  until  Monday, 
and  then  that  it  be  taken  up  in  committee,  he 
should  interpose  no  strenuous  opposition  to  it. 

Mr.  PATTERSON  thought  undue  importance 
had  been  given  to  this  question.  The  resolution 
to  appoint  the  committee  of  17  was  offered  on 
Tuesday  and  laid  on  the  table,  and  on  Wednes- 
day brought  up,  and  again  laid  over  at  the  re- 
quest of  the  gentleman  from  Herkimer.  Thurs- 
day was  entirely  taken  up  in  discussing  the  qnes- 
tion  whether  the  committee  should  then  be  ap- 
pointed, or  the  resolution  referred  to  a  commit- 
tee of  the  whole.  Yesterday  one  half  the  day 
was  used  up  in  the  discussion  of  the  same  ques- 
tion when  we  came  to  the  vote.  That  s>e*Hned 
decisive  of  the  question  of  how  we  should  pro- 
ceed. A  vast  majority—  three  to  one — voted  to 
send  to  a  select  committee,  and  they  have  re- 


ported to-day.  At  first  he  thought  they  had  not 
included  one  subject,  but  had  become  satisfied 
that  he  was  mistaken.  The  only  question  now 
was,  whether  we  should  now  take  up  this  ques- 
tion here  or  send  it  to  a  committee  of  the 
whole.  On  this  question,  so  far  as  he  was 
individually  concerned,  or  knew  the  views 
and  feelings  of  those  with  whom  he  acted — be 
meant  the  minority  of  the  Convention — it  was  a 
matter  of  indifference  whether  the  resolutions 
were  taken  up  in  Convention  or  in  committee  of 
the  whole,  except  as  a  question  of  the  saving 
of  time.  Of  the  time  spent  during  the  week 
just  passed,  he  believed  no  gentleman  of  the  mi- 
nority had  occupied  five  minutes.  He  believed 
nearly  all  of  it  had  been  used  by  the  other  side  ; 
and  now  the  question  was  whether  they  should 
go  into  committee  and  use  up  another  week  in 
discussion.  He  concurred  with  the  gentleman 
from  Westchester,  that  we  should  take  up  these 
resolutions  here  in  Convention,  send  these  sub- 
jects to  committees,  and  await  their  reports  be- 
fore we  went  into  a  general  field  discussion  in 
committee  of  the  whole.  Time  passed  in  debate 
before,  was  all  time  lost,  as  all  such  discussions 
would  be  repeated  when  the  reports  came  in. — 
Print  the  resolutions  and  pass  upon  them  here. 
His  word  for  it. if  we  went  into  committee  of  the 
whole  we  should  not  get  out  again  short  of  a 
week,  if  what  we  had  already  seen  was  to  be 
taken  as  a  sample  of  what  we  were  to  expect 
before  we  got  to  the  end.  It  seemed  to  him  to 
be  a  waste  of  the  public  time  to  go  into  commit- 
tee of  the  whole,  until  we  had  something  to  act 
upon  there. 

Mr.  CHATFIELD  remarked  that  as  far  as 
the  consumption  of  time  was  concerned,  there 
would  be  less  in  committee  than  in  the  Conven- 
tion. It  w&s  not  to  be  supposed  that  any  gen- 
tleman who  had  a  proposition  to  make,  would 
omit  to  submit  it  nor  to  speak  on  it,  whether  in 
Convention  or  in  committee.  But  in  the  Con- 
vention we  might  be  continually  embarrassed 
with  calls  for  the  yeas  and  nays,  which  could 
not  occur  in  committee  of  the  whole, 

Mr.  WARD  asked  if  there  might  not  be  the 
same  delay  when  the  committee  of  the  whole 
reported  to  the  Convention?  Every  proposition 
could  be  there  again  debated,  and  the  yeas  and 
nays  called  upon  all. 

Mr.  CHATFIELD  did  not  anticipate  such  a 
course  j  he  believed  gentlemen  would  be  con- 
tent with  the  discussion  and  vote  in  committee, 
and  that  they  would  not  embarrass  the  Con- 
vention with  any  factious  proceedings.  But 
there  was  another  advantage  which  j»11  would 
have  in  committee  of  the  whole  the  greater 
freedom  of  debate,  for  there  certain  restrictive 
rules  did  not  apply.  He  wished  for  the  fullest 
and  freeest  discussion,  and  that  all  might  have 
the  opportunity  to  communicate  the  views  which 
their  good  sens<*and  their  responsibility  to  their 
constituents  might  dictate.  For  hirnse  f,  he  was 
willing  to  adopt  the  report  of  the  committee 
without  any  discussion,  but  he  foresaw  that  that 
would  not  be  done — that  gentlemen  who  had 
propositions  which  they  deemed  of  vast  import- 
ance, would  discuss  them,  and  discuss  them 
freely — so  that  we  might  abandon  the  hope 
of  adopting  the  report  without  remarks.  If  any 
gentlemen  entertained  suck  expectations,  they 
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reckoned  without  their  host.  His  motion  was 
nnt  that  we  should  go  into  committee  now,  but 
that  the  report  should  now  be  referred 

Mr.  RHOADES  preferred  that  all,  or  at  least 
the  bulk  of  the  propositions  that  were  to  be 
made  to  raise  committees,  sbould  be  presented 
before  the  Chair  was  called  upon  to  appoint 
them.  He  should  have  preferred  also,  that  the 
committee  of  17  would  have  still  retained  their 
functions,  and  not  have  asked  a  discharge — in  or- 
der that  each  one  of  us  might  have  the  opportu- 
nity to  present  his  proposition  and  have  it  re- 
ferred to  that  committee,  ifut  as  the  question 
now  stood,  he  was  in  favor  of  a  reference  to  the 
committee  of  the  whole — that  such  propositions 
might  be  there  presented,  and  be  passed  upon  by 
the  body  itself.  He  urged  that  the  organization 
of  the  committees  and  the  distribution  among 
them  of  subjects  of  enquiry,  could  be  done  more 
to  the  satisfaction  of  the  house  and  of  the  pre- 
siding officer,  if  all  matters  of  reference,  as  far 
as  might  be, should  be  presented  and  passed  up- 
on before  the  selection  of  any  one  of  the  com- 
mittees. 

Mr.  TILDEN  was  perfectly  prepared  to  vote 
on  these  propositions  either  here  or  in  commit- 
tee of  the  whole.  But  delay  seemed  to  be  ap- 
prehended if  time  was  conceded  to  consider  and 
amend  them.  He  thought  not.  If  a  day  or  two 
were  spent  in  the  discussion,  the  probability 
was  that  some  such  scheme  of  distribution  as 
this  would  be  adopted — and  acting  under  that 
presumption,  the  Chair  could  not  be  better  em- 
ployed during  that  time  than  in  reflecting  how 
these  committees  should  be  constituted.  The 
Chair  must  have  a  day  or  two  for  that,  and  no 
delay  could  occur  under  the  proposition  to  refer. 
Our  first  business  was  to  select  all  such  matters 
as  we  were  to  act  upon,  and  then  to  distribute 
them.  He  thought  the  select  committee  had  for 
the  most  part  executed  their  ^uty  wisely  and 
well.  He  was  not  prepared  to  say  but  there 
might  be  subjects  omitted  which  it  was  desira- 
ble the  convention  should  consider.  Certainly 
we  should  look  over  the  whole  ground  before  en- 
tering on  any  part  of  it.  There  was  the  ques- 
tion of  eminent  domain — its  definition  and  limi- 
tation-in  regard  to  which  he  confessed  he  had  no 
very  precise  opinions — but  on  which  he  should 
be  glad  to  have  the  matured  reflections  of  others 
here,  under  a  special  reference.  But  he  was 
ready  to  vote  now  on  these  propositions,  believ- 
ing that  most  of  them  would  meet  the  approba- 
tion of  the  house.  Still,  it  would  facilitate  bu- 
siness if  those  who  wanted  the  opportunity  to 
examine  it  more,  were  gratified. 

Mr.  ANGEL  was  one  of  those  who  voted  to  send 
this  matter  to  the  committee  of  17.  He  did  not 
give  that  vote  because  he  wanted  to  prevent  dis- 
cussion in  committee  of  the  whole,  but  that 
their  report,  when  made,  should  be  referred  and 
discussed  in  committee.  That  was  a  mode  of 
getting  into  committee  of  the  whole  which  he 
preferred.  The  reason  why  he  desired  the  ref- 
erence to  the  committee  of  the  whole  now,  was 
because  he  wanted  to  know  the  minds  of  all  the 
members  of  the  Convention  in  relation  to  thes?e 
resolutions  before  he  voted  on  either  of  them. — 
Hence,  he  should  vote  for  the  motion  of  the  gen- 
tleman from  Otsego  (Mr.  Chatfield.) 

Mrs  TALLMADGE  explained.     The  com- 


mittee  of  17  had  addressed  themselves  assidu* 
ously  to  their  duties,  since  their  appointment, 
feeling  that  the  public  were  looking  to  us  to  see 
when  we  should  begin  our  labors,  and  intending 
that  there  should  be  no  delay  on  their  part.  He 
trusted  we  should  not  consider  ourselves  as  at 
work  until  our  committees  were  appointed  and 
were  in  operation.  That  could  as  well  be  done 
on  Monday  as  on  Monday  week.  Allusions  had 
been  made  to  a  majority  and  minority  in  this 
Convention.  He  must  be  permitted  to  say  that 
the  composition  of  the  committee  of  17  exhib- 
ited somewhat  the  same  proportion — four  of 
them  being  of  the  minority.  And  yet  there  was 
no  leeling  in  the  committee.  Their  labors  were 
unanimous  throughout.  But  why  this  anxiety 
to  get  into  committee  of  the  whole?  It  was  a- 
vowed  to  be  to  learn  the  opinions  and  views  of 
gentlemen  on  the  great  questions  which  were 
to  come  up.  That  was  the  very  thing  which 
the  committee  of  17  had  been  sedulous  to  avoid — 
and  hence  they  withheld  any,  the  slightest  inti- 
mation or  suggestion  beyond  the  naked  propo- 
sitions submitted — nor  was  it  wise  to  have  any 
free  interchange  of  views  until  the  committees 
had  reported.  Discussion  before,  could  lead  to 
no  practical  result.  We  might  interchange  views 
on  the  merits  of  the  subjects  to  be  referred,  and 
yet  the  vote  on  the  mere  reference  would  be  no 
test  of  the  sense  of  the  Convention  on  the  mer- 
its. Indeed,  strictly,  the  merits  of  the  subject 
matter  of  reference,  would  be  debateable  only 
to  a  very  limited  extent.  Hence  to  discuss 
matters  under  circumstancess  where  we  could 
not  vote  on  them,  would  be  a  mere  waste 
of  time.  When  the  committees  reported  a  pro- 
jet  for  the  action  of  the  body,  then  amendment 
and  debate  would  lead  to  some  result — then  w  • 
could  be  called  upon  to  vote  and  decide,  as  well 
as  discuss,  and  the  sense  of  the  convention  as- 
certained in  a  tangible  shape.  He  desired  such 
a  course  to  be  taken  now,  that  the  people  would 
understand  that  on  Monday  we  should  be  actu- 
ally at  work.  And  he  knew  the  President  too 
well  to  imagine  that  he  would  be  embarrassed 
by  any  responsibility,  in  regard  to  the  appoint- 
ment of  committees,  that  we  might  throw  upon 
him  to-day.  The  committee  of  17,  carefully  a- 
voiuing  any  expression  of  opinion  on  the  merits 
of  any  subject,  had  divided  the  Constitution  in- 
to fifteen  distinct  departments.  But  their  report 
did  not  commit  them  or  the  convention  against 
any  further  subdivision.  If  their  suggestions 
were  adopted,  we  should  at  once  have  commit- 
tees at  work,  and  should  have  made  a  beginning. 
If  afterwards,  other  committees  should  be  deem- 
ed proper,  they  could  be  proposed  and  ordered. 
He  repeated  that  nothing  save  the  mere  naked 
question  of  reference  could  be  debated  in  order y 
in  committee  of  the  whole — nor  would  a  vote  on 
these  propositions  commit  any  body,  except  to 
the  opinion  shat  this  and  that  subject  should  go 
to  separate  committees.  He  saw  no  necessity 
for  printing  this  schedule  of  committees,  nor 
how  a  debate  on  the  merits  of  the  subjects  in- 
volved could  legitimately  grow  out  of  them.  He 
gave  notice,  that  if  these  committees  should  be 
ordered,  he  should  move  that  each  should  con- 
sist of  seven  members — except  that  on  the  ju- 
diciary, which  should  consist  of  thirteen. 
Mr.  ANGEL  disclaimed  having  used  the  word 
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feeling  in  the  strong  sense  in  which  it  senmed  to 
Have  been  understood  by  the  gentleman  from 
Dutchess.  He  had  no  feeling  or  desire  on  the 
subject  other  than  to  know  the  views  of  mem- 
bers, before  voting  on  many  of  these  proposi- 
tions. 

Mr.  TALLMADGE  so  understood  the  gentle- 
man, and  so  intended  to  express  himself. 

Mr.  STETSON,  in  allusion  to  a  remark  of 
the  gentleman  from  Dutchess,  said  it  was  true 
the  action  of  the  committee  of  17  was  entirely 
harmonious — and  because  its  duties  wrere  of  a 
very  simple  and  mechanical  character,  under  the 
resolution  of  the  Convention  and  the  discussion 
here  yesterday.  The  refusal  of  the  body  to  go 
into  committee  of  the  whole,  had  a  broad  influ- 
ence on  the  course  of  the  committee.  It  neces- 
sarily limited  its  duty  to  a  sub-division  of  the 
constitution  according  to  its  general  parts.  They 
did  not  pretend  to  cut  up  and  give  direction  to 
amendments  that  might  be  presented  here — but 
only  to  furnish  subjects  to  amend  by.  Yet  the 
"whole  duty  of  the  Convention  laid  in  a  part  not 
touched  by  the  committe.  They  had  drawn 
these  convenient  lines  for  the  first  action  of  the 
body — and  the  question  wras  whether  debate 
might  now  arise  on  the  duty  to  be  done,  or 
wiiether  debate  should  be  limited  until  the  duty 
was  performed — whether  the  committees  should 
go  out  enlightened  by  discussion,  or  go  out  and 
afterwards  meet  opinions  here  wholly  unexpect- 
ed. This  whole  matter  had  been  discussed  by 
the  people — a  very  numerous  committee  of  the 
whole.  We  were  their  representatives — and 
yet  almost  the  first  act  here  was  a  visible  dis- 
trust not  of  those  who  sent  us  here,  but  of  the 
intentions  of  each  other.  We  dared  not  hear 
each  other  talk  .'  The  report  was  limited  to  a 
distribution  of  duties,  under  the  expectation 
that  suggestions  might  be  ma*'e  in  Convention 
that  would  improve  it — and  without  determin- 
ing the  time  when,  or  way  in  which  it  should 
be  acted  on.  That  was  his  view  of  it.  He 
could  not  have  harmoniously  agreed  to  any 
other  report.  He  had  no  proposition  to  submit 
to  the  committee  of  the  whole  j  but  he  desired 
to  hear  the  propositions  of  others.  He  felt  that 
he  was  sent  here  for  that  purpose — and  that  to 
refuse  to  any  one  an  opportunity  to  submit  his 
views,  would  be  to  do  injustice  to  him  and  to 
those  who  stood  behind  and  supported  them. 
Let  this  be  a  convention  of  the  committee  of  the 
whole.  He  had  confidence  in  it.  Let  us  not 
make  the  mistake  that  this  was  a  legislative 
body,  with  general  powers.  It  was  not  a  two- 
house  legislature,  with  broad,  general  legisla- 
tive powers,  and  with  numerous  bills  before  it. 
It  was  a  Convention — a  single  house  of  assem- 
bly charged  with  the  duty  of  framing  a  single 
bill.  Now,  the  proposition  was  to  charge  com- 
mittees with  distinct  sections,  who  without  unity 
of  action,  and  without  a  consideration  of  the 
whole  bill,  were  to  constitute  its  several  parts ! 
When  the  rules  were  under  consideration,  he 
was  inclined  to  rise  and  ask  for  a  committee  of 
the  whole  on  the  whole  constitution.  It  was 
not  the  consideration  of  a  single  part,  but  the 
whole  instrument  that  we  wanted  to  view  before 
we  sent  it  to  committees  to  guess  out  public 
expectation.  He  was  therefore  in  favor  of  a 
discussion,  if  gentlemen  desired  it,  in  committee 


of  the  whole.    We  should  not  distrust  each 
other. 

Mr.  RUGGLES  said  that  if  the  only  object  of 
going  into  committee  on  this  report,  were  to  pro- 
pose new  subjects  for  the  consideration  of  other 
committees,  he  should  have  been  opposed  to 
that  course,  on  the  ground  that  new  subjects  of 
enquiry  might  be  proposed  in  convention  as  well 
as  in  committee-  and  that  anyone  ol  these  sub- 
jects  would  probably  be  referred  by  the  conven 
lion  without  difficulty  and  almost  without  de- 
bale,  because  they  would  involve  a  mere  ques- 
tion of  reference.  No  member  here  would  pro- 
bably vote  aginst  a  reference,  unless  there  was 
something  either  trivial  or  shocking  to  the  sense 
of  propriety  of  members,  in  the  proposition  to 
refer.  But  he  did  not  understand  that  to  be  the 
sole  object  of  going  into  committee.  One  of  the 
objects  of  the  gentleman  from  Orange,  (Mr. 
Brown)  was  to  inquire  whether  the  subject,  for 
instance,  referred  to  one  of  these  committees 
by  the  report  made,  might  not  with  greater  pro 
priety  be  referred  to  some  other  committee. — 
There  wrere  some  subjects  which  were  depend- 
ent on  each  other,  and  it  might  be  doubtful 
whether  they  were  properly  referable  to  one  or 
another  committee.  For  instance,  whether  the 
power  of  appointment  of  general  judicial  offi- 
cers should  be  referred  to  the  committee  on  the 
judiciary  or  to  a  committee  on  the  appointing 
power,  might  be  a  question  of  some  impor- 
tance. Yesterday,  the  gentleman  from  Herki- 
mer (Mr.  Loomis),  proposed  an  amendment 
to  the  resolution  of  Mr.  Jones,  referring  the 
question  of  the  appointment  and  tenure  of  ju- 
dicial officers  to  a  different  committee  from 
that  raised  on  the  judiciary,  and  it  struck  him 
that  that  classification  had  much  to  recommend 
it.  By  the  report  made  to-day  he  saw  that  that 
question  was  given  to  the  committee  on  the  ju- 
diciary. It  might  be  therefore  a  matter  worthy 
of  consideration  whether  some  of  these  subjects 
which  were  dependent  on  each  other  were  pro- 
perly referred  as  proposed  by  the  committee  of 
17.  Under  that  idea,  and  in  the  belief  that  it 
was  proper  to  allow  any  gentleman  who  de- 
sired it,  ample  time  to  consider  the  report,  he 
should  be  in  favor  of  going  into  committee  on  it, 
but  for  the  purpose  of  making  new  propositions 
it  did  not  strike  him  as  necessary;  and  he  had  no 
disposition  to  refuse  time  for  the  amplest  con- 
sideration of  any  subject  that  gentlemen  might 
propose.  But  because  it  might  be  proper  to 
consider  wrhether  all  these  references  were  so 
classified  as  best  to  lead  to  the  object  in  view, 
he  should  vote  to  refer  to  the  committee  of  the 
whole. 

Mr.  PATTERSON  said  whatever  might  be 
the  final  action  of  the  house  on  the  matter  of 
reference,  he  thought  all  would  agree  with  him 
that  they  had  taken  one  step  which  had  saved 
much  time.  The  appointment  of  a  committee 
of  17  to  draw  up,  in  the  form  of  resolutions,  the 
various  subjects  that  were  to  be  referred  to  com- 
mittees, had  resulted  in  the  apportionment  ol 
the  work  during  the  brief  period  of  yesterday 
afternoon  and  this  morning.  In  that  time  the 
committee  had  accomplished  more  than  could 
have  been  done  in  committee  of  the  whole  in  a 
week.  Gentlemen  near  him  said  one  month 
but  be  that  as  it  might,he  was  satisfied  the  com 
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mittee  had  put  more  material  into  shape  in  the 
short  period  which  had  elapsed  since  their  ap- 
pointment, than  the  convention  could  have  done 
in  a  week.  Whatever,  therefore,  might  be  ex- 
pected of  the  Convention  hereafter,  much  had 
been  accomplished  by  its  action  yesterday  after- 
noon. He  differed  from  the  gentleman  from  Ot- 
sego as  to  the  advantage  of  the  committee  of  the 
whole  over  the  house.  His  experience  was 
otherwise.  True,  if  the  question  were  taken  up 
in  the  house  the  yeas  and  nays  could  be  called. 
But  how  was  time  to  be  saved  in  committee  of 
the  whole?  There  each  member  could  speak  as 
often  as  he  pleased,  for  they  were  not  restricted 
to  twice,  and  when  the  subject  came  to  the  house 
from  the  committee, each  gentleman  had  a  second 
chance  to  speak  twice  on  every  question,  and 
then  could  have  the  yeas  and  nays  thereon  when 
ever  10  members  could  be  had  to  call  for  them. 
The  advantage,  therefore,  was  in  favor  of  going 
into  the  discussion  in  Convention.  When  this 
subject  was  under  discussion  yesterjjay  it  had 
been  said  that  to  refer  the  Constitution  was  like 
referring  the  Governor's  message  to  a  commit- 
tee of  the  whole  ;  and  what  was  our  legislative 
experience?  Since  1839,  the  first  time  that  the 
message  was  discussed  for  any  great  length  of 
time — (for  before,  it  was  referred  forthwith  in 
courtesy  to  the  Executive) — the  Governor's  mes- 
sage had  been  made  the  peg  on  which  speeches 
were  hung,  to  be  sent  home  ;  and  during  the  last 
session  the  message  was  under  discussion  until 
near  the  last  week  of  the  session  in  the  month 
of  May.  From  him  the  Convention  would  hear 
no  long  speeches  j  for  he  came  there  to  act  and 
not  to  talk.  He,  therefore,  hoped  now  the  Sec- 
retary wrould  be  allowed  to  read  each  resolu- 
tion in  succession,  and  he  apprehended  every 
member  would  be  prepared  to  answer  aye  or  no. 
The  question  was  not  whether  they  were  in  fa- 
vor of  or  opposed  to  any  particular  amendment 
of  the  Constitution,  but  whether  they  would 
have  a  committee  upon  it  to  put  it  into  shape, 
lor  the  action  of  the  Convention  •  so  that  it  ap- 
peared to  him  that  the  time  they  should  be  oc- 
cupied in  committee  of  the  whole  would  be  lost 
time, 

Tne  question  was  divided.  The  commiltee  of 
seventeen  was  discharged,  and  the  printing  or- 
dered. 

The  question  then  recurred  on  referring  to 
the  committee  of  the  whole. 
MANUAL. 

Mr.  RTJiSELL,  from,  the  committee  to  whom 
was  referred  the  subject  of  the  printing  of  vari- 
ous Cons  itutions  of  the  States,  and  other  mat- 
ter, in  the  form  of  a  manual,  here  asked  and 
obtained  leave  to  report.  The  report  concluded 
with  the  following  resolution: 

Resolved;  That  the  Secretaries  be  authorized  to  pro- 
cure for  each  member  of  the  Convention  a  copy  of  the 
'American  Const  itutions;'  an  J  also  cause  to  be  printed 
under  the  direction  of  the  committee  a  copy  for  each 
member  an  I  officer  of  the  Convention,  of  the  publica- 
tion list  proposed,  and  that  the  expense  of  botn  works 
be  certified  to  the  Comptroller. 

Amendments  were  suggested  by  Messrs.  VAN- 
SCHOONHOVEN,  BROWN  and  SWACKHA- 
MER,  and  adopted. 

The  report  was  then  agreed  to  and  the  busi- 
ness which  its  presentation  interrupted  was  re- 
sumed. 


ORDER  OF  BUSINESS 

Mr.  MORRIS  said  when  he  voted  yesterday  to 
refer  to  the  committee  of  17,  he  did  so  under  the 
impression  that  that  committee  was  nothing 
more  nor  less  than  a  part  of,  or  that  it  would 
perform  a  part  of  the  duties  which  ordinarily 
devolved  on  the  committee  on  rules  of  legisla- 
tive bodies.  He  supposed  that  the  ordinary 
duty  of  the  committee  on  rules  and  orders,  had 
been  divided,  the  one  committee  reporting  the 
rules  and  the  other  designating  the  standing 
committees.  With  these  views  he  had  voted 
for  the  committee  of  17.  It  was  not  that  they 
should  express  any  opinion  whatever  on  the 
several  subjects  that  would  ultimately  be  re- 
ferred, but  only  to  select  the  necessary  number 
of  committees.  Their  report  had  been  made, 
and  now  the  only  question  in  relation  to  that 
report  it  struck  him,  was  this — whether  the 
committee  had  referred  to  one  committee  sub- 
jects which  conflicted  with  each  other,  or  sub- 
jects which  should  be  properly  referred  to  sepa- 
rate committees;  and  again  whether  the  re- 
port provided  for  a  sufficient  number  of  com- 
mittees to  receive  all  the  subjects  that  might 
be  referred  by  the  Convention.  There  were 
gentlemen  who  believed  that  this  business 
could  be  better  done  in  the  committee  of  the 
whole,  while  others  were  afraid  that  the  de- 
bate in  committee  would  be  interminable. 
He  must  confess,  the  little  observation  hs  had 
been  able  to  make  of  the  proceedings  of  this 
Convention,  led  him  ts  suspect  that  it  woul  1  run 
to  an  unnecessary  length;  yet  he  was  one  of 
those  who  believed  that  an  ounce  of  experience 
was  worth  a  pound  of  theory;  and  he  was 
therefore  perfectly  willing  to  go  into  committee, 
and  receive  the  ounce  of  experience;  because 
one  short  day's  discussion  in  committee  would 
show  them  whether  a  few  days,  or  weeks  were 
to  be  consumed,  if  they  were  to  continue  there. 
In  any  event,  gentlemen  could  soon  stop  the  de- 
bate in  committee  by  refusing  leave  to  sit  again; 
but  for  the  purpose  of  getting  the  practical  no- 
tions of  gentlemen  he  should  now  vote  to  go 
into  committee  of  the  whole. 

The  question  was  then  taken  on  the  motion  to 
refer,  and  it  was  carried — ayes  71,  noes  39 

AYES  —Messrs.  Allen,  Angel,  Baker,  Bascom,  Row- 
dish,  Brown,  Cambreleng,  R,  CampDtl1,  jr.,  Candee, 
Chatfield,  Clark,  Clvde,Uonely,  Cornell,  Crooker,Cud- 
deback,  Dana,  Dorlon,  Dubois,  Flanders,  Gebhani, 
Graham,  Greene,  Harris,  Hart,  Hoffman,  Hunt,  hun- 
ter, A.  Huntington,  E.  Huntington,  Hutchinson,  Jones, 
Jordan,  Kernan,  Kirk  land,  Mann,  McNeil,  Maxwell, 
Morris,  Murphy,  Nellis,  Nicholas,  Nicoll,  O'Conor, 
Penniman,  Perkins,  Porter,  Powers,  Rhoades,  Rich- 
mond} Riker,  Ruggles,  Russell,  St.  John,  Sanford, Sha- 
ver, Mtepard,  Stanton,  Stephens,  Stetson,  Swaeklmm- 
er,  Taft,  J.  J.  Taylor,  W.  Taylor,  Tilden,  Tuthil',  Wa- 
terbury,  White,  Witbeck,  Wood,  the  President— 71 

NOES.— Messrs.  Archer,  Ayrau.t,  F.  F.  backus,  H. 
Backus,  Bouck,  Brayton,  Bruce,  Burr,  Cook,  l.»oi!d, 
Gardner,  Hanison,  Havvlcy,Holehluss,Hyde,  Kingsley, 
McNitt,  Marvin,  Miller,  Parish,  Patterson,  Salisbury, 
Sears,  s*haw,  Sheldon,  Simmons,  E.  Spencer,  W.  H. 
Spencer,  Stow,  Strong,  Tallmadge,  Van -choonhoven, 
Ward,  Warren,  Willard,  W.  B.  Wright,  Yawger,  A.W* 
Young,  J.  Youngs— 39. 

Leave  of  absence  was  granted  to  Mr.  SMITH 
for  ten  days,  and  to  Mr.  MUNRO  for  one  week. 
BUSINESS  OF  THE  COURTS. 

Mr.  NICHOL  submitted  a  resolution  which 
was  adopted,  directing  the  Secretaries  to  %d- 
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dress  interrogatories  to  clerks  of  the  supreme 
courts— the  registers  and  clerks  in  chancery, 
and  to  tbe  clerks  of  the  superior  and  marine 
courts  in  the  city  of  Kew  York,  for  certain  spe- 
cified information  in  regard  to  the  business  of 
these  several  courts, 

REPORTERS.  - 
Mr.  CROOKER  offered  a  resolution,  which 
he  desired  should  be  laid  on  the  table  until  Mon- 
day, A>r  the  employment  of  two  competent  sten- 
ographers to  report  the  debates  of  the  Conven- 
tion. 

THE  APPOINTING  POWER. 
Mr.  KIRKL  AND  called  up  a  resolution  which 


!  he  had  heretofore  submitted,  requesting  from 
the  Secretary  of  State  a  list  of  all  officers  ap- 
pointed by  the  Governor  alone,  and  by  the  Gov- 
ernor with  the  consent  and  advice  of  the  Senate. 

After  a  few  remarks  from  Mr.  STOW,  who 
withdrew  an  amendment  he  had  heretofore  of- 
fered , 

Mr.  RHOADES  submitted  an  amendment, 
calling  for  returns  of  the  salaries,  fees,  and  com- 
pensation of  each  officer  as  far  as  could  be  fur- 
nished,   which   Mr.  KIRKL  AND  accepted. 

Before  the  question  was  taken  on  the  resolu- 
tion, 

The  Convention  adjourned  to  11  o'clock  on 
Monday  morning. 


MONDAY, 

Prayer  by  the  Rev.  Mr.  Benedict. 
RULES  AND  REGULATIONS. 

Mr.  W.  TAYLOR  called  up  an  additional 
rule,  rftered  by  him  on  the  5th  inst.,  prescribing 
the  daily  order  of  business* 

After  some  conversation  between  Messrs. 
MARVIN,  TAYLOR,  HOFFMAN,  and  CAM- 
BREL1NG,  the  rule  was  referred  at  the  sug- 
gestion of  Mr.  MARVIN,  to  the  committee  here- 
tofore appointed  on  rules. 

Mr.  STRONG  moved  the  same  reference  of 
the  13th  rule  of  the  Assembly  of  1843,  which 
provides  for  the  endorsement  of  resolutions 
and  papers  by  the  members  offering  them  ; 
which  was  agreed  to, 

EXECUTIVE  PATRONAGE 
Mr.  KIRKLAND   called  up   his  resolution, 
pending  when  the  Convention  adjoined  on  Sat- 
urday— requiring  the  Secretary  of  State  to  pre- 
pare for  the  use  of  the  Convention  a  list  of  all 
the   offices,  the   incumbents   of  which  are  ap- 
pointed by  the  Governor  alone,   or  by  the  Got-  J 
ernor  and  Senate,  together  with  their  fees,  per- 
quisites, salaries,  &c,  as  far  as  they  can  be  as-  ' 
certained,  and  it  was  adopted, 

BUSINESS  OF  THE  CONVENTION. 

On  motion  of  Mr.  SWACKHAMER,  the 
Convention  resolved  itself  into  cemmittee  of  the 
whole,  Mr.RUGGLES  in  the  cha»r,on  the  report 
of  the  committee  of  17,  as  to  ihe  manner  in 
which  the  Convention  shall  proceed  to  the  revi- 
sion of  the  Constitution  and  recommending  the 
appointment  of  committees  onvaiioUs  subjects. 

The  SECRETARY  read  the  report  at  length. 

Mr.  RICHMOND  said  ti  would  be  reccollect- 
ed  that  on  Saturday  when  the  moiion  was  made 
to  go  into  committee  of  the  whole  on  this  sub- 
ject, the  Convention  ordered  the  printing  of  the 
report  oC  the  committee  for  the  purpose  of  hav- 
ing it  laid  on  the  tables  of  members.  As 
yet  the  resolutions  had  not  been  received  from 
the  printers.  He  was  not  tenacious  respecting 
any  propositions  he  might  desire  to  bring  for- 
ward, if  they  were  embraced  in  the  proposi- 
tions of  other  gentlemen,  but  he  desired  to  have 
the  resolutions  before  him  that  he  might  see  if 
there  were  any  omissions.  Believing  it  would 
he  unprofitable  to  proceed  now  without  having 
t&c  pointed  report  before  them,  he  would  move 
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that  the  committee  rise,   report  progress,   an 
ask  leave  to  sit  again. 

Mr  NICHOLAS  asked  if  the  report  had  been 
printed  ? 

The  CHAIRMAN  replied  that  he  was  infor- 
med by  the  Secretary  that  the  report  was  placed 
in  the  hands  of  the  printers  when  it  was  ordered 
to  be  printed  by  the  Convention,  but  it  had  not 
yet  been  returned  in  a  printed  form. 

Mr.  RICHMOND'S  motion  was  carried  and 
the  committee  rose  and  reported  progress,  and 
obtained  leave  to  sit  again. 

HOUR  OF  MEETING. 

Mr.  CHATFIELD  called  for  the  considera- 
tion of  his  resolution  to  fix  an  earlier  hour  (9 
o'clock)  for  the  meeting  of  the  Convention. 

Mr  NICHOLAS  suggested  that  it  would  be 
well  if  a  message  were  sent  to  the  printers  to 
ascertain  when  the  report  of  the  committee  of 
17  would  be  printed,  for  it  was  unfortunate  that 
the  Convention  should  be  thrown  out  of  busi- 
ness for  want  of  its  printed  documents. 

This  matter  not  being  pressed  further, 

Mr.  CHATFIELD'S  resolution  was  taken  up. 

Mr.  BROWN  moved  to  amend  by  striking  out 
9  and  inserting  10. 

Mr.  SWACKHAMER  preferred  an  earlier 
hour  of  meeting,  8  o'clock;  and  an  adjournment 
at  12 — and  gave  notice  of  his  intention  to  move 
an  addition  to  the  resolution,  after  the  amend- 
ment was  disposed  of. 

Mr.  PERKINS  suggested  that  to  meet  earlier 
than  10,  and  adjourn  at  12,  would  so  break  up 
the  day,  that  committees  would  have  no  time  to 
meet,  except  in  the  most  oppressive  part  of  it 
or  very  early  in  the  morning.  Nor  did  he 
see  the  necessity  of  fixing  on  any  different  hour 
cf  meeting  at  present. 

Mr.  PATTERSON  thought  also  it  was  too 
early  now  to  change  the  hour  of  meeting — es- 
pecially whilst  there  were  no  committees  ap- 
pointed, no  report,  on  which  the  convention  could 
act,  He  should  prefer  at  the  proper  time,  9 
o'clock,  leaving  the  matter  of  the  time  of  ad- 
journment under  the  control  of  the  body.  He 
had  no  objection  to  meeting  at  9  now,  and  do 
what  we  had  to  do,  during  the  cool  of  the  day — 
being  quite  indifferent  how  early  the  convention 
met  in  the  morning. 

Mr.  TAYLOR  thought  it  would  be  time  e- 
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notigh  when  we  had  our  business  arranged  and 
before  us,  to  act  on  this  matter — and  he  moved 
to  lay  the  resolution  on  the  table. 

The  motion  prevailed — 44  to  40. 

BUSINESS  OF  THE  CONVHNTIOX. 

Mr.  SWACKHAMER  said,  having  just  re- 
ceived a  copy  cf  the  report  of  the  committee  of 
17,  he  would  move  that  the  Convention  again 
resolve  itself  into  committee  of  the  whole  there- 
on. *» 

Mr.  SHEPARD  said  he  had  not  had  the  re- 
port five  minutes,  and  consequently  had  not  had 
time  to  consider  it.  To  afford  time  to  the  mem- 
bers to  read  and  consider  the  report,  he  moved 
that  the  Convention  now  adjourn. 

Mr.  TOWNSEND  hoped  the  printes  would 
withdraw  the  printed  copies  of  the  report,  for 
correction, for  he  found  it  was  full  of  typograph- 
ical errors. 

The  motion  to  adjourn  was  negatived,  and  the 
Convention  again  resolved  itself  into  committee 
of  the  whole— Mr.  RUGGLES  in  the  chair. 

The  SECRETARY,  on  the  suggestion  of  Mr. 
HOFFMAN,  read  again  the  separate  resolu- 
tions, to  afford  members  an  opportunity  to  make 
amendments  thereto. 

The  resolutions  were  read,  from  one  to  five, 
as  follows  : — 

1  Resolved,  That  so  much  of  the  Constitution  as 
relates  to  the  apportionment,  election,  tenure  of  office 
and  compensation  or  the  legislature  be  referred  to  a 
committee  to  consider  and  report  thereon. 

2  Resolved,  That  so  much  of  the  Constitution  as 
relates  to  the  powers  and  duties  of  :he  legislature,  ex- 
cept as  to  public  debt,  be  referred  to  a  committee  to 
consider  and  report  th>  reon. 

3.  Resolved,  That  so  much  of  the  Constitution  as 
relates  to  canals,  internal  improvements,  public  reve- 
nues and  property  and  public  debt,  and  the  powers  and 
duties  of  the  legislature  in  refe.ence  thereto,  be  refer- 
red to  a  committee  to  consider  and  report  thereon 

4  Resolved,  That  so  much  <>f  the  Constitution  as  re- 
lates to  the  elective  franchise— the  qualification  to 
vote  and  hold  office,  be  referred  to  a  committee  to  con- 
sider and  report  thereon, 

6  Resolved,  That  so  much  of  the  Constitution  as  re- 
lates to  the  election  or  appointment  of  all  officers  oth- 
er than  legislative  and  judicial,  whose  duties  and  pow- 
ers are  not  local,  and  thir  powers,  duties  and  com- 
pensation, be  referred  to  a  committee  to  consider  and 
report  thereon. 

Mr.  BROWN  asked  the  chairman  of  the  com- 
mittee, to  which  of  the  committees  it  was  de- 
signed to  commit  that  portion  of  the  Constitu- 
tion relative  to  the  appointment  or  election  ol 
judicial  officers?  In  the  very  brief  opportunity 
he  had  had  to  look  over  these  resolutions,  he  had 
not  been  able  to  answer  to  his  own  satisfaction 
the  question  he  had  put.  and  therefore  he  de- 
sired to  get  that  information  from  the  chairman, 
or  a  member  of  the  committee  of  seventeen. 

Mr.  JONES  replied,  that  the  5th  resolution  re- 
lated to  all  the  general  officers  of  the  State,  other 
than  legislative  and  judicial.  But  in  reference 
to  judicial  officers  of  the  State,  and  the  judicia- 
ry  system,  it  was  intended  that  the  resolution 
relating  thereto  (the  ninth,)  should  em- 
brace those  subjects — every  thing,  in  short,  re- 
lating to  the  judiciary,  the  mode  of  appoint- 
ment or  election,  and  the  tenure  of  office.  It 
would  be  recollected  that  a  gentleman  from 
Herkimer,  not  now  in  his  place  (Mr.  Looivirs), 
made  a  proposition  to  raise  a  separate  commit- 
tee on  that  subject ;  but  in  the  committee  of 
seventeen,  this  mutter  was  deliberated  upon, 


and  it  was  concluded  that  it  was  wiser  to  leave 
every  thing  relating  to  the  judiciary  system,  and 
the  mode  of  appointing  judicial  officers,  to  one 
committee. 

Mr.  BROWN  was  not  entirely  satisfied  with 
this  disposition  of  this  important  point.  He 
thought  nothing  should  be  left  to  speculation  and' 
therefore  when  they  reached  the  9th  resolution 
he  should  offer  an  amendment  to  recognize  the 
subject  to  which  he  had  called  attention  as  a- 
mongst  the  powers  of  the  committee  on  the  ju- 
diciary system. 

Mr.  RICHMOND  observed  that  there  was  no 
provision  for  a  committee  to  consider  the  subject 
of  loaning  the  credit  of  the  State  to  incorpora- 
tions and  to  individuals.  The  gentleman  (Mr. 
Jones)  said  there  was,  but  he  thought  he  could 
convince  that  gentleman  that  he  was  mistaken. 
The  3d  resolution  referred  so  much  of  the  consti- 
tution as  relates  to  canals,  internal  improve- 
ments, etc.,  and  public  debt,  and  the  powers  and 
duties  of  the  legislature  in  reference  thereto,  to  a 
committee  to  consider  and  report  thereon.  Now 
he  wished  to  say  to  the  Hon.  Chairman  of  the 
committee  of  17,  that  this  subject  is  no  part  of 
the  present  constitution.  He  believed  a  large 
portion  of  the  people  were  with*  him  in  these 
views  that  the  constitution  gave  no  power  to 
loan  the  credit  of  the  State  to  incorporations  or 
to  individuals.  He  knew  he  should  be  met  with 
the  argument  that  the  legislature  at  various 
times,  had  granted  such  loans;  but  the  legisla- 
ture having  done  so  did  not  make  it  part  of  the 
constitution,  and  therefore  it  was  not  within  the 
scope  of  legislation.  The  exercise  of  such 
power  had  grown  up  incidentally  in  the  legisla- 
ture during  the  last  few  years  ;  it  was  not  de- 
rived from  the  constitution  j  and  therefore  he 
desired  to  have  a  separate  committee  thereon 
that  the  power  of  the  legislature  on  that  subject 
might  be  referred.  To  accomplish  that  object 
he  submitted  the  following  resolution  : 

Resolved,  That  the  subject  of  loaning  the  credit  of 
the  ,<  ,  i  corporations  or  individuals,  be  referred 
tu  a  con- -nl  let  to  consider  and  report  thereon. 

Mr.  B  V°C  M  suggested  the  addition  of  the 
words  "or  moneys"  after  the  word  "credit." 

Mr.  RICHMOND  accepted   the  amendment. 

Mr.  DANA  suggested  that  the  resolution 
should  be  offered  as  an  addition  to  the  3rd  reso- 
lution. 

Mr.  RICHMOND  would  be  willing  to  com- 
ply  with  the  suggestion,  but  he  did  not  admit 
that  such  power  was  conferred  by  the  Constitu- 
tion and  he  was  unwilling  to  admit  it  by  impli- 
cation even. 

Mr.  PATTERSON  referred  to  the  latter  part 
of  the  resolution  which  spoke  of  "the  powers 
and  duties  of  the  legislature  with  reference  there- 
to." 

Mr.  RICHMOND:  Yes  it  goes  right  back  to 
the  Constitution  and  I  deny  that  such  powers 
are  constitutional. 

Mr.  JONES  said  the  matter  was  fully  discus- 
sed in  the  committee  of  17,  and  the  gentleman 
from  Herkimer  (Mr.  Loomis)  was  satisfied  that 
the  resolution  as  reported  was  sufficiently  com- 
prehensive. 

Mr.  RICHMOND  pressed  his  resolution  and 
desired  it  to  be  made  the  I6th. 

Mr.  JONES  to  accomplish  the  gentleman's 


36 


object,  moved  to  add  the  words  "  and  laws  of 
this  state"  after  the  word  "  constitution." 

Mr.  HOFFMAN  suggested  that  the  phraseol- 
ogy should  be  the  subject  of  loaning  the  credit 
of  the  state.  Then  there  would  be  no  implica- 
tion that  the  power  was  in  the  constitution — for 
*  that,  he  concurred  with  the  gentleman  from 
Genesee,  would  be  unfounded  and  untrue.  The 
amendment  of  the  chairman  of  the  select  com- 
mittee (Mr.  Jones)  would  not  steer  clear  of  the 
difficulty.  So  much  of  the  constitution  and  laws 
as  relates  to  the  canals,  internal  improvements, 
&c,  and  loaning  the  credit  of  the  state,  would 
only  refer  what  it  was  entirely  unnecessary  to 
consider.  These  loans  had  been  made — the 
credit  of  the  state  had  in  various  ways  been  put 
into  circulation.  It  had,  in  this  very  class  of 
loans,  as  he  had  had  the  misfortune  to  know, 
been  made  the  basis  of  the  circulating  medium. 
It  had  not  been  a  question,  when  such  loans  had 
been  made,  and  the  credit  of  the  state  had  gone 
forth — whether  the  acts  authorizing  them  were 
constitutional  and  legal.  By  adding  to  this  re- 
solution very  nearly,  and  he  believed  entirely, 
the  words  suggested  by  the  gentleman  from  Ge- 
nesee (Mr.  Richmond,)  this  committee  would 
have  charge  of  this  subject  of  loaning  the  credit 
of  the  state.  And  if  the  resolution  could  be 
properly  amended  further,  he  should  prefer  that 
some  kindred  subjects  should  be  included — that 
is  the  power  of  loaning  it  to  individuals,  of 
making  gifts — because,  he  should  submit  to  the 
convention,  unless  anticipated,  that  this  practice 
of  making  gifts  had  been  pretty  largely  pursued, 
and  had  been  most  mischievous  in  its  results. 
These  gifts  had  been  made  in  various  ways — 
sometimes  by  pretending  to  pay  a  debt — and 
sometimes  by  granting  what  was  called  relief, 
but  which  was  in  truth  only  a  gift.  If  the  gen- 
tleman had  time  in  the  progress  of  this  matter, 
Mr.  H  hoped  he  would  devote  his  attention  to 
all  this  class  of  subjects,  and  so  word  his  amend- 
ment as  to  secure  a  full  and  ample  consideration 
of  the  subject.  Mr.  H.  believed  it  could  be  an- 
nexed to  the  resolution  thpt  had  been  passed 
over  more  conveniently  than  to  any  other,  though 
he  had  not  examined  all  the  others. 

Mr.  SIMMONS  said  he  was  glad  to  see  these 
propositions  now  spread  before  us.  He  was 
satisfied,  on  looking  over  them — this  being  the 
first  opportunity  he  had  to  do  so — that  it  was 
very  well  that  we  had  come  into  committee,  to 
perfect  them — though  he  doubted  whether  it  was 
a  very  fit  place  to  originate  such  propositions. 
It  might  well  be  that  many  of  these  subdivisions 
might  be  subdivided  advantageously.  But  he 
would  like  to  see  things  called  by  their  right 
names.  It  was  very  evident  that  the  2nd  com- 
mittee proposed  by  the  resolutions,  was  charged 
with  precisely  the  duty  which  the  resolution 
now  offered  proposed  to  refer  to  another  com- 
mittee. The  first  of  these  resolutions  referred 
to  a  committee  so  much  of  the  constitution 
as  related  to  the  powers  and  duties  of  the  leg- 
islature, except  as  to  public  debt.  As  to 
the  powers  and  duties  of  the  legislature,  gen- 
erally, he  confessed  that  he  had  supposed  that 
the  constitution  of  this  and  of  every  other  state, 
was  after  organizing  the  government,  a  mere 
system  of  restrictions  —  an  enumeration  of 
restrictions  on  powers  which  would  otherwise 


be  left  in  the  legislature,  to  fee  ascertained  by 
general  law — mere  restrictions  as  to  what  the 
legislature  should  not  do — just  as  the  enumera- 
tion of  powers  in  the  U.  S.  constitution  was  a 
specific  grant  of  what  the  general  government 
might  do.  And  he  had  supposed  that  it  was 
impossible  for  a  committee  charged  with  the 
duty  of  considering  generally  the  powers  and  du- 
ties of  the  legislature  under  the  existing  consti- 
tution, would  for  a  moment  suppose  that  they 
had  performed  their  duty,  unless  they  had  con- 
sidered the  question  whether  the  power  to  loan 
the  credit  or  money  of  the  state,  whether  to  for- 
eign states  or  to  individuals  or  corporations, 
needed  revision  or  limitation.  The  gentleman 
from  Genesee  suggested  that  this  2nd  commit- 
tee should  be  charged  with  only  so  much  of  the 
constitution  as  related  to  the  powers  and  duties 
of  the  legislature.  But  that  was  an  exceedingly 
broad  duty.  He  apprehended  the  committee 
would  construe  it  to  mean  all  the  powers  and 
duties  which  the  legislature  had  been  in  the  habit 
of  exercising,  and  what  restrictions  should  be 
imposed — and  would  feel  as  if  they  were  reliev- 
ed from  a  part  ol  their  duty,  if  so  much  as  rela- 
ted to  the  power  of  loaning  money  or  credit 
were  referred  to  another  committee.  Mr.  S.  had 
no  objection  to  subdividing  further,  and  taking 
away  part  of  the  duties  devolved  by  the  2nd  re- 
solution— if  the  power  of  loaning  money  was 
deemed  of  importance  enough  to  be  separately 
considered — but  as  it  now  stood,  that  enquiry 
would  devolve  on  the  committee  raised  under 
the  2nd  resolution.  And  what  would  this  com- 
mittee be  expected  to  do,  if  that  was  withdrawn 
from  their  consideration  which  had  been  so  gen- 
erally regarded  as  likely  to  claim  their  first  at- 
tention ?  Was  the  committee  to  be  a  mere  for- 
mal thing,  to  make  a  sort  of  mechanical  report, 
and  were  questions  that  public  attention  had 
been  drawn  to — especially  this  very  important 
one — to  be  taken  from  iheir  hands  and  given  to 
another  committee  ?  But  he  rose  barely  to  sug- 
gest that  'his  duty  fell  under  the  powers  of  the 
2nd  committee,  without  any  further  addition  or 
alteration. 

Mr.  RICHMOND  explained,  In  his  first  re- 
marks  he  expressed  the  belief  that  all  these 
loans  were  unconstitutional.  But  he  agreed 
with  the  gentleman  from  Herkimer,  that  there 
should  be  no  disposition  now  to  disturb  those 
matters.  They  had  gone  by.  Many  interests 
had  grown  up  under  them,  and  he  did  not  sup- 
pose that  it  was  either  prudent  or  wise,  or  that 
it  was  our  duty  to  attempt  to  do  any  thing  hav- 
ing reference  to  the  propriety  of  what  had  been 
done.  He  alluded  to  these  things  only  for  the 
purpose  of  calling  attention  to  what  he  regard- 
ed as  important  subjects.  The  gentleman  from 
Essex  thought  this  power  of  loaning  the  credit 
of  the  state  was  fully  referred  under  the  2nd 
resolution.  That,  Mr.  R.  insisted,  depended  en- 
tirelyon  the  views  of  the  committee,  when  ap. 
pointed,  as  to  the  question  he  had  alluded  to. — 
The  resolution  referred  so  much  of  the  consti- 
tution as  related  to  the  powers  and  duties  of  tha 
legislature,  with  one  specified  exception — and 
if  the  committee  to  whom  this  was  referred 
should  be  of  opinion  that  the  constitution  nev. 
er  gave  such  powers,  how  could  they  regard 
this  subject  as  referred  to  them  \    A  portion  of 
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this  bodv  believed  there  was  no  such  thing  in 
the  Constitution,  and  that  this  subject  would 
not  therefore  be  referred,  under  the  resolution. 
But  be  should  be  content  if  the  subject  had  a 
proper  reference.  He  preferred,  however,  a 
separate  committee  ;  and  he  was  the  more  in- 
clined to  urge  it,  from  the  fact  that,  on  looking 
over  the  proceedings  of  the  conventions  that 
nominated  many  members  of  this  body,  he  no- 
ticed that  they  passed  a  separate  resolution  on 
this  very  subject.  He  could  name  a  great  many 
counties — his  own  county,  for  one — where  a  se- 
parate resolution  hac/  been  adopted  against  this 
very  thing.  And,  all  things  considered,  he  be- 
lieved it  was  proper  and  well  to  have  a  separate 
committee — and  without  any  disposition  to  dis- 
turb what  had  been  done  under  the  present 
Constitution. 

Mr.  O'CONOR  said  it  had  struck  him  that  a 
slight  modification  of  this  third  resolution  would 
meet  the  object  of  the  gentleman  last  up,  and  at 
the  same  time  prevent  us  from  running  counter 
to  the  opinions  of  any  gentleman  here.  That 
was  to  say — would  involve  no  commitment  of 
the  body  on  any  question  as  to  the  constitutional 
power  of  the  legislature  to  do  things  heretofore 
done — nor  involve  a  commitment  of  any  gentle- 
man to  the  proposition  that  the  legislature  had 
not  the  constitutional  power.  He  had  therefore 
drawn  up  an  amendment,  embracing,  as  he  con- 
ceived, the  idea  contained  in  the  resolution  of 
the  gentleman  from  Genessee,  and  which,  if  in- 
corporated in  the  original  resolution  would  pre- 
sent the  whole  matter  in  that.  It  was  to  insert, 
after  the  word  ''  thereto,"  the  words — 

(i  And  the  properie'y  of  imposing  any  and  what  res- 
trictions on  the  rtction  of  the  legislature  in  making  do- 
nations of  the  public  funds,  and  loans  of  the  monies 
or  credit  of  ihe  State." 

The  suggestion  wras  made  to  add  "  or  proper- 
ty," after  the  word  "  funds." 

Mr.  O'CONOR  waswilling  to  add  that,  though 
the  word  funds,  he  thought,  covered  it.  He  was 
willing  to  amplify  by  enumerating  subjects — but 
it  would  rather  confound  and  confuse  than  give 
strength  to  the  proposition,  [in  reply  to  some 
other  suggestion,  not  heard  at  the  reporter's 
seat.]  Perhaps  some  astute  gentleman  might 
conceive  of  an  individual  being  not  an  entity  or 
a  corporation.  He  intended  to  make  it  gener- 
ally applicable  to  donations  to  any  body  or  thin? 
— and  his  amendment  would  meet  the  object", 
unless  the  desire  was  to  have  two  separate  com- 
mittees. 

Mr.  RICHMOND  was  not  tenacious  about 
the  form,  so  the  subject  was  properly  referred. 

Mr.  HA WLEY  held  that  the  amendment  was 
entirely  unnecessary.  The  gentleman  from  Ge- 
nesee objected  to  the  third  resolution,  on  the 
ground  that  it  conveyed  an  implication  that  the 
action  of  the  legislature  heretofore  had  been 
constitutional  in  the  respects  mentioned.  Now, 
in  any  view  of  this  case,  he  held  that  the  terms 
of  the  resolution  were  strictly  proper.  It  was 
not  a  question  of  constitutionality,  but  whether 
it  was  proper  to  make  these  appropriations  and 
donations  of  the  public  funds  for  private  pur- 
poses, by  a  majority,  or  two-third  vote.  If  they 
had  been  made  by  a  two-third  vote,  the  question 
of  constitutionality  never  would  have  arisen. — 
He  thought  the  third  resolution  covered  the 


whole  ground,  and  that  the  amendment  was  en. 
tirely  unnecessary. 

The  question  was  here  taken  on  Mr.  Jones' 
proposition  to  insert,  after  the  words,  ''  so  much 
of  the  Constitution,"  the  words  "  and  laws" — 
and  lost. 

The  question  was  then  stated  to  be  en  Mr. 
Q'Conor's  amendment. 

Mr.  BROWN   thought  the  committee  would 
have  to  adopt  the   principle  of  the   amendment 
of  the  gentleman  from  New- York,  in  some  form 
or  other.     But   it   appeared   to  him  that  if  the 
third  resolution  was  amended,   as  proposed  by 
that  gentleman,  leaving  the  second  to  stand,  it 
would  be    committing   to   two  committees   the 
same   subject   matter — giving  them   the   entire 
control  over  precisely  one  and  the  same  thing. 
We  should  probably  have  conflicting  reports. — 
He  must  be  permitted  to  say  here,  that  he  trusted 
gentlemen  would  now  see  and  feel  the  propriety 
of  examining  this   subject  in   committee  of  the 
whole.     It  had  occurred  to  him.    (without  pre- 
tending to  any  greater  sagaciiy  than  resided  in 
every  other  gentleman  here,)    from   the   outset, 
that  no  committee  of  sixteen  or  seventeen,  would 
be  able,   without  the  benefit  of  the    suggestions 
of  others,  to  report  a  satisfactory  arrangement 
or  distribution  of  the   business  of  the    Conven- 
tion ;  and  what  had  taken  place  here  now,  was 
a   perfect  demonstration  of  the   remark.     The 
select   committee   had    given   their    powers   of 
mind,  and  all  the  attention  at  their  command,  to 
their  duty.     Still,  when  they  came  in  here,  and 
their  report   was   subjected   to  the   test  of  one 
hundred    and   twenty-eight   minds,    instead    of 
seventeen,  it  Was  perfectly  apparent  that  it  was 
entirely  defective.     He  hoped  gentlemen  would 
look  into  it,  and  if  any  thing  occurred  to  them, 
that  lhey  would  not  be  restrained  from  making 
suggestions  j  for  it  was  their  duty  to  do  so.    We 
stood  here,   not  to    perform   a  mere   temporary 
duty,  not  to  exercise  legislative  powers,,  in  the 
belief  that   what  was   wrongly  done  this   year, 
would  be  corrected  next — but  to  form  a  Consti- 
tution which  was  to  stand  probably  for  the  next 
quarter  of  a  century.     He  hoped  therefore  gen- 
tlemen would  make  suggestions  freely — without 
the  slightest  hesitation  as  to  the  consumption  of 
time — for  time  spent  upon  this  subject,  could  not 
be  spent  unprofitably.     Mr.  B.  went  on  to  exa- 
mine the  second  and  third  resolutions  in  connec- 
tion.    The  second  referred  all  the  powers  of  the 
legislature  over  the  public  property  and  revenue, 
except  so  far  as  that  power  was  to  be  exercised 
for  the  mere  purpose  of  creating  debt,  to  one 
committee.     The   third  resolution  referred  all 
the  powers  of  the  legislature  in  regard  to  canals, 
internal  improvements,  public  revenues  and  pro- 
perty, and  public  debt,  to  another  committee. — • 
Now,  he  submitted  that  these  subjects  should  go 
to  one  committee.     The  separation  of  them  was 
entirely  out  of  the  question.    The  power  of  the 
legislature  over  the  canals,  internal  improve- 
ments, the  property  and  revenue  of  the  state, 
were  inseparable  from  its  general  powers,  and 
must  go  to  one  and  the  same  committee  with 
them.     A  very  intelligent  gentleman  (Mr.  Sim- 
mon?) supposed  that  sovereign  power,  excepts© 
far  as  it  was  restricted  by  the  constitution,  resi- 
ded in  the  legislature — that  it  had  complete,  in- 
controllable  power  over  the  property  of  the  peo- 
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pie  of  this  state.  Mr.  B.  expressed  no  opinion 
now  on  this  subject.  .But  if  that  power  resided 
in  the  legislature — if  it  had  all  power  not  ex- 
pressly prohibited — if  it  could  dispose  of  the  en- 
tire property  of  the  state,  give  it  to  corporations, 
to  individuals,  and,  as  hud  been  suggested,  to 
foreign  powers — then  it  was  time  we  knew  it — 
time  a  committee  was  appointed  to  consider  it — 
time  the  people  of  the  country  should  know  it. 
Another  class  of  gentlemen  supposed  that  the 
legislature  had  no  power  except  what  was  ex- 
pressly granted.  Mr.  B.  expressed  no  opin- 
ion on  that  subject — because,  if  prepared  to 
do  so  now,  it  would  not  be  in  order.  He  sub- 
mitted that  the  powers  of  the  legislature  in 
regard  to  all  these  subjects,  should  go  to  one 
entire  committee.  Separate  them — give  to  one 
committee  all  the  powers  of  the  legislature,  ex* 
cept  that  to  create  debt — to  another  all  the  pow- 
ers enumerated  in  the  third  resolution- — and  to 
another  the  powers  specified  in  the  proposition 
of  the  gentleman  from  Genesee — and  we  should 
have  conflicting  reports  on  the  subject.  He 
threw  out  these  suggestions  for  consideration. — 
"We  must  know — he,  at  least,  desired  to  know, 
before  he  look  one  single  step — what  precise 
powers  these  committees  were  to  exercise  over 
this  subject. 

Mr.  BASCOM  said  if  he  read  aright,  prop, 
ositions  two  and  three,  they  referred  several  dis- 
tinct subjects  to  both  committees.  The  second 
referred  ail  the  powers  and  duties  of  the  legisla- 
ture except  as  to  public  debi.  The  next  classi- 
fied distinct  subjects  which  were  embraced 
in  the  general  designation  in  the  first,  to  wit,  in- 
ternal improvements,  canals,  the  public  reve- 
nue and  property — and  the  gentleman  from  Gen- 
esee proposed  another  which  was  embraced  in 
both.  Perhaps  to  strike  out  the  exception  in  the 
2d  resolution,  and  making  it  an  exception  in  the 
3d,  would  meet  the  difficulty.  But  he  should  be 
better  satisfied  to  have  the  word  "  constitution" 
struck  out  wherever  it  occure  i  and  insert  "  busi- 
ness of  the  Convention"- so  that  the  proposition 
should  read  "so  much  of  the  business  of  this 
Convention"  as  relates,  &c.  Then  we  should 
not  be  driven  in  ascertaining  the  duty  of  a  com- 
mittee to  determine  whether  this  or  that  power 
was  in  the  constitution — and  committees  could 
direct  their  attention  to  the  whole  subject  legiti- 
mately before  them,  under  the  references  made 
and  under  the  general  duty  with  which  we  were 
charged,  of  making  a  new  constitution.  When 
in  order,  he  should  move  ihe  amendment  he  had 
indicated.  He  suggested  also  to  the  chairman 
of  the  committee  of  17,  the  propriety  of  alter- 
ing the  exception  in  the  resolution,  so  as  to  ex- 
cept all  subjects  specified  in  the  3d. 

Mr.  RICHMOND  here  suggested  to  Mr.  0>- 
CONOR,  to  engraft  his  amendment  on  the  2nd 
resolution  instead  of  the  3rd. 

Mr.  O'CONOR  had  no  objection,  provided 
gentlemen  who  had  given  their  attention  most 
especially  to  the  subjects  embraced  in  the  3d, 
would  assent  to  it.  There  were  gentlemen  who, 
in  the  course  of  our  deliberations,  had  given  us 
a  foreshadowing  of  their  views  on  the  subjects 
embraced  in  the  3rd  resolution,  and  plainly 
shown  that  .they  had  extensively  reflected  on 
th  se  matters.  It  struck  him  that  his  amend- 
ment properly  belonged  to  the  3rd.    But  if  the 


gentleman  from  Herkimer  (Mr.  Hoffman)  who 
had  given  his  views  once  or  twice  on  these  sub- 
jects, was  of  opinion  that  it  properly  belonged 
to  the  2nd  rather  than  the  3rd,  he  was  willing 
to  present  it  as  an  amendmeni  to  the  2nd.  Oth- 
erwise, he  should  be  disposed  to  adhere  to  it  as 
an  amendment  to  the  3rd. 

Mr.  RUSSELL  suggested,  the  printed  reso'u- 
tions  having  but  just  been  laid  before  us,  that 
it  was  almost  impossible  lor  any  gentleman  who 
had  not  made  previous  preparation,  to  propose 
in  precise  words,  the  amendments  he  might  de- 
sire to  make.  To  allow,  therefore,  a  little  more 
time  lor  reflection,  and  to  enable  one  of  the 
gentlemen  from  Herkimer,  a  member  of  the 
committee  of  seventeen  (Mr.  Loomis).  to  be 
present  when  this  matter  was  up,  he  moved  that 
the  commmittee  rise  and  report  progress^ 

Mr.  RICHMOND,  (Mr.  Russell  having 
waived  the  motion,)  explained.  His  reason  for 
desiring  that  this  amendment  might  be  trans- 
ferred from  the  3d  to  the  2d  resolution,  was  this. 
The  third  spoke  of  the  power  of  the  legislature 
to  create  debt.  Various  propositions  would  no 
doubt  come  in  here,  as  to  State  debt.  But  all 
must  agree  that  there  must  be  power  given  to 
the  legislature  to  raise  money-  either  of  them- 
selves, or  on  a  submission  of  a  law  to  that  ef- 
fect, to  the  people.  His  proposition  had  in  view 
a  restriction  of  that  power.  A  portion  of  this 
Convention,  no  doubt,  desired  to  withhold  alto- 
together  the  power  to  loan  the  credit  of  the  State 
to  corporations  or  individuals,  or  to  give  away 
the  public  money  or  property.  But  no  member 
probably  wanted  to  restrain  both  legislature  and 
people  from  borrowing  or  appropriating  money 
to  meet  certain  exigencies.  The  only  question 
was,  how  money  should  be  raised  and  appropri- 
ated. Hence  it  was  that  he  preferred  that  the 
amendmedt  should  be  changed  from  the  third  tj 
the  second  resolution. 

Mr.  RUSSELL  here  renewed  his  motion  to 
rise  and  report  progress. 

Mr.  HOFFMAN  asked  him  to  withdraw  it 
for  a  moment 

Mr.  RUSSELL  assented.  He  would  with- 
draw  it  in  full  if  any  gentleman  desired  it. 

Mr.  HOFFMAN  said  it  would  undoubtedly  be 
the  desire  of  the  convention  to  group  together 
these  subjects  which  were  to  be  sent  to  standing 
committees,  in  such  a  way  as  that  those  that 
were  very  nearly  allied,  producing  the  same  re- 
sult or  the  same  mischief,  and  originating  in 
nearly  the  same  causes,  should  go  the  same  com- 
mittee. So  far  as  he  had  had  experience  in  this 
or  other  states  of  the  Union,  the  powrer  of  mak- 
ing gifts,  of  loaning  credit,  of  contracting  debt, 
had  resulted  very  much  from  the  same  causes, 
and  ended  in  the  same  mischief — and  it  was  de- 
sirable that  they  should  be  considered  together 
by  the  same  rule  of  policy.  If  therelore,  the 
power  was  inserted  in  either  one  of  these  reso- 
lutions, it  was  entirely  proper  that  it  should  be. 
long  to  the  3rd  resolution,  where  the  debt  power 
was  included,  instead  of  the  2nd,  where  it  was 
expressly  excepted.  One  of  his  colleagues  (Mr. 
Loomis)  who  had  acted  with  the  committee  of 
17,  was  now  absent,  and  would  be  necessarily 
until  until  to-morrow.  He  (Mr.  L.)  had  devo- 
ted his  attention  to  this  subject,  and  Mr.  H.  de- 
sired, as  strongly  as  any  man  could,  that  Mr.  L. 
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should  have  the  opportunity  to  present  his  views 
and  opinions.     Mr.  H.  did    not   know  why  the 
committee  had  made  this  separation  between  the 
2nd  and  3rd  resolutions.     But  he  would  call  at- 
tention to  a  few  considerations  connected   with 
this  subject,  which  might  very  strongly  influence 
the  decision  of  the  committee.     The  executive 
government  and  the  judicial  government  were 
employed   in  the   execution   and  administration 
of  the  law.     It  was   not   necessary  specifically 
to  enumerate  their  duties.     The  legislature  per- 
formed that   function.     But   there  was  no   law 
over  the   legislature   but  the    constitution ;  and 
limitations  that  were  not  set  by  clear  and  defi- 
nite terms,  in  a  strong  and  direct  manner,  would 
scarcely  be  observed  by  the  legislative  body.    It 
would  seem  therefore  very  desirable,  and  if  we 
referred  to  the  experience  of  our  own  or  of  other 
states,  we  might  conclude  that  it  was  absolute- 
ly necessary  specifically  to  enumerate  the  pow- 
ers of  the  legislature.     It  was  true  of  every  con- 
stitution   in    the    Union,   that    either  for    the 
want  of  time,  or  from  some   other  cause,  they 
gave  the  legislative  power  in  mass — in  general 
terms — and  then  sought  to  restrain  it  within  the 
bounds  of  freedom  and  the  rights  of  individuals, 
by  express  limitations.     This   was  true  of  our 
own  constitution,  and  of  every  other  except  that 
of  the  U.  S.     What  constituted   the   legislative 
power — what  the  legislature  might  properly  do, 
was  itself  a  subject   in  some   degree  indetermi- 
nate— and   the  history  of  this  and   some  other 
states  and  countries  where  a  constitutional  gov- 
ernment existed,   or  as  it  had  been  called,  a  re- 
sponsible government — legislation  had  attempt- 
ed to  perform,  had  performed  very  largely — not 
legislative   duties,  but  duties  approximating  so 
nearly  to  executive,  as  to  deserve  a  distinct  and 
different   designation — that  of  administrative — 
such  as  acts  of  attainder — various  dispositions  of 
property — relief  to   individuals  on  various  sub- 
jects.  All  these  had  been  treated  as  fit  and  proper 
lor  legislation.     Perhaps,  upon  examination,  it 
would  be  found  that   they  were  not  legislative 
powers,    nor  fit  to  be  made   such.     They  were 
administrative  duties,  and  should  be  performed, 
whether  by  the  legislature  or  subordinates,  un- 
der the  scourge  of  law,  by  a  fixed  and  ;ron  rule, 
which  neituer  interest,   passion  or  feeling  could 
change.  The  other  mode  of  proceeding, instead  of 
adopting  a  sweeping  grant  of  power,  and  seeking 
by  restrictions  to  make  it  safe  for  the  rights  of  la- 
bor, property  and    persons — would  be   to  adopt 
the  course  of  specifying  directly,  and  as  far  as 
practicable,  affirmatively,    what  the   powers  of 
the  legislature   should   be.     After   enumerating 
them  in  the  best   way  the  uncertainties  of  lan- 
guage would  permit,  then  declare  that  the  pow- 
ers   not    granted    are   the   residuary,   reserved 
power  of  the   people,  not   to   be  exercised  un- 
less they  shall  make  an   express  grant  of  them. 
If  the  convention  had  gone  into   committee  ear- 
ly, he  should  have  felt  compelled  to  have  brought 
this  question  before  itand  tohaveasked  its  judg- 
ment— will  you  so  apportion  our  labors,  as  that 
the  committee  to  whom  it  is  referred  shall  grant 
legislative  power   in   the   mass,    and   endeavor 
then  to  draw  from  it  as  much  as  may  be  neces- 
sary to  the  security  of  individual  life,  property 
and  character — or  will  you  adopt  the  other  al- 
ternative, and  so  constitute  your  committees  as 


that  some  one  of  them   shall  be  charged  with 
the  duty  of  attempting  to  specify  the  powers  to 
be  granted  to  the   legislature,  reserving  all  oth- 
ers to  the  people,  until    they   shull  be   specially 
granted?     Were  there  a   reasonable  prospect  of 
success,  he  would   have  been   compelled  to  in- 
flict an  argument  to  bring  the  Convention  over 
to  the  latter  course, and  answer  the  common  alle- 
gation of  extreme  difficulty,  or  of  the  impossibil- 
ity of  defining   these  grants  of  power.     But  af- 
ter the  Convention  had  given   over  this   subject 
to  the  select  committee,   he  supposed  the    only 
proper  cource  would  be  to  make  their  program- 
me as  full  and  definite  as  possible.     As  the  pro- 
gramme now  stood,  if  the   3d  resolution  was  a- 
mended  as  proposed,  the  question  presented  now 
would  be  disposed  of ;  and  yet  it  would  be  compe- 
tent for  the  committee  charged  with  this  exclu- 
sive question  of  the  legislative  power, to  make  an 
effort  to  enumerate  as  far  as  possible  the  powers 
to  be  granted, and  if  they  should  fail  in  that  duty, 
with  or  without  an  intimation  from  the  Conven- 
tion,  they  should  take  measures  necessary  to 
secure  in  any  futur?  Constitution  a  perfect,  full 
and  fair  enumeration  of  these  powers.     He  sub- 
mitted that  it  would  clearly  be  in  their  power  to 
report  a  provision,  that,  prior  to  any  subsequent 
Convention,   a    commission   should   be  charged 
with  this  duty,  should  be  got  up  by  the  govern- 
ment, limited  and  confined  expressly  to  the  duty 
of  arranging  and  specifying  the  subjects  of  le- 
gislative  power — compel    its  submission  to  the 
legislature,  and  the  Executive,  and  the  public — 
compel  the  organized  portion  of  the  government 
to  give  their  approval,  or  their  objections,  to  any 
part  of  it,  and  show  its  imperlections  and  de- 
fects.    If   the   committee   and   the  Convention 
should  leave  this  second  committee  as  it  was,  he 
should  feel  it  to  be  his  duty,  if  none  else  did,  to 
bring    this  subject    before    the    Convention    it- 
self, by  a  resolution  instructing  the  committee  ta 
inquire  into   the  expediency  of  a   special    enu- 
meration of  these  special  and  dangerous  legisla- 
tive powers.     And  if  they  could  not  succeed   in 
that,  to  inquire  into  the   expediency  of  making 
an  enquiry  on  the   part  oi  the  government,  be- 
fore any  other  Convention  can  be  held,  through 
a  commission   to  be   instituted,   subject  to  tha 
open  and  full  examination  of  the  public  author- 
ities, and  the  constituent  body.     Whether  consi- 
derations like  these  had  moved  the  select  commit 
tee  in  then  apportionment,  heknewr  not.  He  had 
not  the  opportunity  oflooking  at  any  programme, 
not  even  that  of  his  colleague,  nor  of  hearing 
his  reasons  for  any  part  of  this  apportionment. 
It  was  to  be    hoped  that   this  high  duty  of  enu- 
merating   specifically  the    legislative    powers, 
would  be  performed  by  the  committee.  It  mighl 
be  that   considerations   of  this  kind  induced  the 
select  committee  to  single  out  and  give  us  a  com- 
mittee for  this  purpose.     If  this  2nd  committee 
should  be  left  with   the  powers  now  proposed, 
there  were  other  subjects  which  seemed  to  him 
entirely  appropriate  to  refer  to  it.     He  did  now 
now  feel  warranted  in  detaining  the  committee 
in  hearing  remarks  which  he  should  feel  it  his 
duty  to  make,   in  presenting  thern.     He  hoped 
the  committee  would  rise  and  examine  this  pro- 
gramme in  their  rooms — for  he  confessed  for  one 
he  had  not  had  the  opportunity  to  do  so  fully. 
Mr.  TILPEN  desired  to  suggest  an  amend- 
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ment  which  he  was  inclined  to  think  would  meet 
the  objections  which  several  gentlemen  had  made 
regarding  the  classification  of  the  resolutions. — 
Before  doing  that  however,  he  would  state  that 
he  inferred  from  a  remark  which  had  fallen  from 
one  gentleman  that  the  committee  to  be  raised 
under  the  second  resolution  was  intended  to 
eonsider  the  legislative  power  generally,  the  re- 
strictions which  should  be  imposed  upon  the  le- 
gislature, and  the  various  duties  it  should  be  en- 
joined to  perform — a  class  of  subjects  that  vs  ill 
be  extensive  and  important  and  he  apprehended 
somewhat  multifarious — sufficiently  so  perhaps, 
to  warrant  the  raising  of  a  distinct  committee 
to  consider  this  other  subject.  The  amendment 
Which  he  was  about  to  suggest,  in  regard  to 
which  he  felt  no  special  solicitude,  was  intend- 
ed to  meet  some  of  the  objections  which  gentle- 
men had  made.  One  gentleman  said  and  said 
truly,  that  in  regard  to  some  subjects  the  com- 
mittees were  to  be  raised  to  consider,  there  was 
no  provision  in  the  constitution,  and  yet  only 
the  subject  matter  of  the  constitution  was  to  be 
referred  to  the  committees.  He  apprehended 
however  that  the  committees  would  feel  fully  * 
warranted  in  considering  the  whole  subject, 
as  much  so  as  if  there  was  a  special  provi- 
sion in  the  constitution  relating  thereto  ;  but  to 
obviate  any  objection  he  submitted  the  follow- 
ing amendment  for  the  consideration  of  the  Con- 
vention. 

To  prefix  to  the  resolutions  the  words  tl  Re- 
solved, that  standing  committees  be  appointed 
to  consider  and  report  on  the  following  subjects, 
and  that  the  several  parts  of  the  constitution 
which  relate  to  those  subjects  respectively,  be 
referred  to  the  same  committees."  To  strike 
out  from  the  beginning  of  the  resolutions  the 
words  "  Resolved,  that  so  much  of  the  constitu- 
tion as  relates  to,"  and  from  the  end,  the  words 
"  be  referred  to  a  committee  to  consider  and  re- 
port thereon."  And  also  that  the  subjects  be 
numbered  from  1  to  Id.  If  verbal  accuracy  was 
deemed  necessary  by  gentlemen,  he  believed  this 
Would  accomplish  it. 

Mr.  STETSON  said  the  gentleman  from  Her- 
kimer (Mr.  Loomis)  who  had  been  suddenly 
called  home,  expressed  the  hope  before  leaving 
this  city,  that  the  general  identity  of  the  first 
three  or  four  resolutions  would  be  preserved  if 
practicable.  As  there  appeared  to  be  some  lit- 
tle momentary  confusion  as  to  legislative  pow- 
er, he  begged  to  call  the  attention  of  gentlemen 
to  the  second  resolution,  and  they  would  see 
that  it  embraced  legislative  powers  in  full  sove- 
reignty, except  as  to  public  debt,  so  far  as  legis- 
lative power  was  derivable  from  a  constitution, 
and  saying  nothing  beyond  that — a  very  formi- 
dable power  certainly.  They  would  find  that 
the  third  resolution  went  beyond  that  exception. 
It  was  a  subdivision  of  the  legislative  power  ; 
but  it  went  beyond  the  exception.  The  second 
resolution  excepted  public  debt  j  but  the  third, 
which  was  intended  to  provide  for  the  exception, 
carried  the  subject  of  internal  improvements, 
public  revenues  and  property,  and  the  powers 
and  duties  of  the  legislature,  which  were  all  as- 
sociated with  public  debt.  But  in  the  13th  re- 
solution there  was  likewise  a  broad  exception  to 
the  legislative  power.  It  embraced  the  organi- 
zation  and  powers  of  cities,  villages,  towns, 


counties  and  other  municipal  corporations  ;  and 
especially  their  power  of  assessment,  taxation, 
borrowing  money  and  contracting  debts. 

Mr.  RICHMOND  inquired,  taking  the  resolu- 
tions as  they  are,  to  which  the  gentleman  from 
Clinton  would  deem  his  proposition  the  most 
appropriate  amendment? 

Mr.  STETSON  was  understood  to  say  that 
in  the  committee  of  17  he  did  not  feel  that  this 
point  was  well  settled,  but  his  opinion  was  that 
it  belonged  to  the  third  subdivision.  The  only 
objection  to  that  was,  as  intimated  by  the  gen- 
tleman himself,  that  it  was  an  unconstitutional 
power  $  but  to  obviate  that  it  was  very  easy  to 
adopt  the  amendment  of  the  gentleman  from 
New- York,  (Mr.  Tiijden.)  The  amendment 
of  the  gentleman  from  Genesee  related  to  the 
loaning  of  the  credit  of  the  state  ;  now  he  had 
supposed  that  public  debt  was  almost  equivalent 
to  public  credit.  If  a  business  man,  and  they 
had  many  there,  put  his  name  to  paper,  that  in 
a  certain  sense  he  viewed  as  amounting  to  a 
debt  -,  therefore  he  thought  that  public  debt 
would  include  the  loaning  the  credit  of  the  state. 
Still  it  was  very  easy  to  change  and  enlarge  the 
power  of  the  committees  so  as  to  include  all 
matters  by  generalties,  for  by  special  enumera- 
tions they  ran  great  danger  of  leaving  out  some- 
thing that  they  most  desired  to  include. 

Mr.  RICHMOND  did  not  understand  the  sub- 
ject to  which  his  resolution  referred,  as  of  the 
nature  of  the  ordinary  debt  of  the  state,  as  the 
gentleman  from  Clinton  seemed  to  imagine  it  to 
be.  Nor  did  the  people  so  understand  it.  He 
had  particular  reference  to  the  loaning  of  the 
credit  of  the  state  to  advance  certain  improve- 
ments and  individual  interests.  There  must  be 
a  way  provided  to  meet  and  defray  the  state 
debts,  but  he  sav  a  broad  distinction  between 
legitimate  stat°  debts  and  the  loaning  of  the  ere- 
dit  of  the  state  to  corporations  for  other  purpo- 
ses, and  he  desired  to  have  a  report  on  that  sub- 
ject. He  trusted  that  such  provisions  would  be 
made  in  the  Constitution  as  would  restrict  the 
legislature  from  the  creation  of  such  debts.  lie 
did  not  wish  to  reflect  en  the  resolutions  of  the 
committee  of  17,  for  he  believed  the  committee 
had  don?  as  much  as  it  was  possible  for  them 
to  do;  but  he  believed  the  Convention  would 
see  the  broad  distinction  between  state  debt  and 
loaning  the  credit  of  the  state  to  individuals, 
and  he  hoped  no  gentleman  would  attempt  to 
blend  them.  They  were  considered  to  be  sepa- 
rate and  distinct  by  the  people,  and  they  should 
be  here.  He  knew  some  counties  in  their  pri- 
mary assemblies  had  passed  resolutions  on  this 
subject,  and  it  was  desirable  that  it  should  be 
reported  upon  by  a  separate  committee. 

Mr.  RHOADES  said  notwithstanding  the 
gentleman  from  Clinton  had  informed  them  that 
the  gentleman  from  Herkimer  was  desirous  that 
the  resolutions  should  stand  substantially  as  they 
are,  the  gentleman  from  Orange  had  clearly 
pointed  out  that  the  resolutions  were  not  consist- 
ent, and  that  the  committees  would  come  in  con- 
flict in  considering  the  subjects  that  would  be  re- 
ferred to  them.  While  hearing  the  remarks  of 
the  gentleman  from  Genesee,  he  had  drawn  up 
two  resolutions  as  substitutes  for  the  two  reso- 
lutions of  the  committee,  in  one  of  which  he 
embraced   such    constitutional    and  legislative 
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powers  as  relate  to  internal  improvements,  pub- 
lic debt  and  credit,  as  well  as  the  appropriation 
of  the  public  credit  for  local  and  private  purpo- 
ses; and  m  the  other  the  powers  and  duties  of 
the  legislature  in  relation  to  subjects  not  embra- 
ce 1  in  his  first  resolution.  He  thought  these  re- 
solutions would  be  satisfactory. 

Resolved,  That  so  much  of  the  Constitution  and  of 
legislative  power  as  relates  to  ihe  canals,  internal 
improvements,  public  revenues  and  property,  public 
debt  and  public  credit,  as  well  as  the  appropriation 
o*'  public  moneys  or  property,  by  way  of  gift  or  other- 
wise, or  for  local  and  private  purposes,  and  the  au- 
thority and  duties  of  the  legislature  in  reference  there- 
to, be  referred  to  a  committee  to  consider  and  report 
thereon. 

Resolved,  That  so  much  of  the  Constitution  as. re- 
lates (o  the  powers  and  duties  of  the  legislature  in  re- 
gard to  the  subjects  not  embraced  in  the  for  going  re- 
solution, be  relerred  10  a  committee  to  report  therton. 

Mr.  O'CONOR  said  it  struck  him  they  should 
have  a  considerable  number  of  amendments  to 
the  resolutions  and  the  classification  of  subjects 
that  were  to  come  before  them,  and  there  was 
one  proposition  before  the  committee  which  it 
seemed  to  him,  if  adopted,  would  have  such  an 
eflect  on  the  other  amendments  as  to  require 
them  to  be  varied  at  least.  He  alluded  to  the 
amendment  of  his  colleague  (Mr.  Tilden)  which 
recommended  a  variation  in  the  gei.eral  struc- 
ture of  the  whole  set  of  resolutions,  to  wit,,  ma- 
king them  but  one  resolution,  and  numbering 
the  committees,  and  at  the  same  time  getting  rid 
of  the  repeated  reference  to  the  constitution, 
which  gave  rise  to  scruples  in  the  minds  of  many 
members,  as  to  the  extent  of  the  powers  conferred 
on  the  committees.  Many  supposed  this  refer- 
ence to  the  constitution  tied  down  the  commit- 


tees to  so  much  as  was  actually  in  the  present 
written  constitution.  To  get  rid  of  all  that  dif- 
ficulty, and  to  put  the  resolutions  in  the  shape 
to  receive  the  amendments  which  had  been  sug- 
gested, he  recommended  that  the  question  should 
be  taken  on  the  proposition  of  his  colleague  to 
effect  that  general  alteration,  and  then  they  could 
afterwards  act  on  the  specific  amendments.  To  " 
get  at  this  alteration  he  withdrew  the  amend- 
ment which  he  had  offered,  which  at  present  took 
precedence- 
Mr.  NICHOLAS,  in  confirmation  of  the  views 
expressed  by  Mr.  Richmond,  said  by  many  of 
their  constituents  it  was  not  only  looked  upon  as 
a  doubtful  power,  but  as  unconstitutional  to  loan 
the  credit  of  the  state  to  corporations  except  by 
a  two- third  vote;  and  therefore  he  thought  it 
would  be  a  very  proper  subject  for  an  exclusive 
committee.  He  thought  this  should  be  so  for 
another  reason.  The  committees  which  it  was 
proposed  to  raise  were  to  be  standing  commit- 
tees, to  continue  in  being  during  the  sitting  of 
this  convention,  and  therefore  he  hoped  they 
would  not  be  burdened  with  anything  which 
partook  of  the  nature  of  special  instructions. 

Mr.  W.  TAYLOR  presumed  the  members  of 
that  committee  were  not  now  prepared  to  vote 
on  this  amendment,  and  as  it  was  about  the  usu- 
al hour  of  adjournment,  he  moved  that  the  com- 
mittee rise,  report  progress  and  ask  leave  to  sit 
again,  which  was  agreed  to  and  leave  given. 

Mr.  HOFFMAN^  moved  that  the  various 
amendments  be  printed,  which  was  agreed  to. 

Leave  of  absence  was  granted  to  Mr.  POW- 
ERS for  four  days. 
The  Convention  then  adjourned. 


TUESDAY 

Prayer  by  the  Rev.  Mr.  Ben3dict. 

The  minutes  having  been  read  were  corrected 
on  the  suggestion  of  Mr.  RICHMOND  so  as  to 
embody  his  amendment,  offered  yesterday,  and 
were  then  agreed  to.  / 

RULES  AND  REGULATIONS. 

Mr.  WARD,  from  the  committee  on  rules  and 
regulations,  to  whom  had  been  referred  the  a- 
mendmenls  of  Mr.  W.  Taylor,  prescribing 
the  order  of  business,  and  an  amendment  of  Mr. 
Strong  providing  for  the  endorsement  of  re- 
solutions, petitions  and  memorials,  reported 
thereon,  recommending  the  adoption  of  the  pro- 
posed rules  j  and  the  report  was  adopted,  after 
being  amended  on  the  suggestion  of  Messrs. 
CROOKER  and  KENNEDY. 

STENOGRAPHERS. 

Mr.  CROOKER  called  for  the  consideration 
of  his  resolution  for  the  employment  of  two 
competent  stenographers  to  report  the  debates 
of  the  convention 

The  PRESIDENT  stated  the  question  to  be 
on  taking  up  the  resolution. 

Mr.  CHATFIELD  was  opposed  to  the  reso 
lution.  He  thought  it  unnecessary,  and  it 
might  be  unfair  and  invidious.  There  could  be 
no  doubt  that  the  proceedings  of  the  convention 
would  be  fully  and  fairly  reported  by  the  ste- 
nographers  who  were  now  engaged  by  the  vari- 
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ous  papers,  and  the  result  of  their  labors  would 
stand  as  fair  a  chance  of  being  properly  appre- 
ciated as  though  the  reports  were  sanctioned  by 
a  vote  of  the  convention.  He  had  confidence  in  the 
reporters  here,  and  particularly  those  who  re- 
port for  the  papers  the  editors  of  which  have 
informed  the  community  that  they  design  to  pub- 
lish a  volume  of  the  debates  of  the  convention. 
It  appeared  to  him  there  could  be  no  necessity  for 
paying  out  the  funds  of  the  state  for  the  employ- 
ment of  stenographers  to  report  the  debates  of 
the  convention,  for  those  who  had  been 
hitherto  reporting  would  furnish  a  volume  as 
complete  as  could  be  furnished  by  reporters  en- 
gaged by  the  convention,  and  they  would  furnish 
it  as  their  own  book.  He  would  not  therefore 
have  reporters  employed  by  the  convention  to 
come  into  competition  with  them,  whose  work 
would  be  furnished  at  as  cheap  a  rate  as  it  could 
be  if  furnished  by  the  authority  of  the  conven- 
tion. He  was  entirely  oppose!  to  such  an  ex- 
penditure of  the  public  money — there  was  noth- 
ing in  the  circumstances  by  which  they  were 
surrounded  to  call  for  it,  and  he  would  not  be 
so  liberal  with  the  public  money  unless  there 
was  some  other  cause  for  it  than  any  which 
now  existed. 

Mr.  BROWN  would  like  to  have  some  infor- 
mation  on  this  subject.  He  would  ask  the 
gentleman  who  offered  the  resolution  to  inform 
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trim  what  object  was  to  be  attained  by  it  ?  Was 
it  desirable  to  apply  any  portion  of  the  public 
money  to  the  payment  of  these  stenographers  ? 
And  then  was  it  desirable  that  the  work  when 
published  should  belong  to  the  state?  And  if  so, 
what  disposition  was  to  be  made  of  it?  He  would 
go  as  far  as  any  gentleman  to  procure  a  correct 
report  of  the  proceedings  of  this  convention, 
not  only  for  our  own  benefit,  but  for  the  benefit 
of  those  who  are  to  come  after  us;  but  when 
preparation  has  been  made  by  papers  to  publish 
the  debates, and  while  they  went  on  so  entirely  to 
the  satisfation  of  every  gentleman,  he  should 
like  to  hear  some  reason  why  the  convention 
should  select  one  or  two  reporters  and  give  to 
them  a  preference  over  the  others.  He  might 
give  his  support  and  sanction  to  this  proposition, 
but  before  he  did  so  he  should  like  to  have  some 
information  as  to  the  plan  that  was  to  be  a- 
dopted. 

Mr.  RHOADES  enquired  if  the  resolution 
was  under  consideration? 

Mr.  STRONG  also  objected  that  gentlemen 
were  debating  the  merits  of  the  resolution  when 
the  question  was  simply  on  taking  it  from  the 
table. 

Mr.  CHATFIELD  moved  to  lay  the  motion 
on  the  table. 

Mr.CROOKER  (Mr.CHATFiELD  having  with- 
drawn  his  motion)  said  he  supposed  when  he 
made  his  motion  to  take  the  resolution  from  the 
table,  that  it  was  not  debateable,  or  he  should 
have  stated  some  reasons  for  its  adoption  ;  but 
as  gentlemen  seemed  to  have  gone  into  the  mer- 
its of  the  resolution,  with  the  leave  of  the  con- 
vention he  would  give  his  views  upon  it.  He 
had  no  other  motive  than  to  have  the  debates  of 
the  convention  fairly  and  properly  printed  under 
its  authority  and  sanction,  regardless  of  the  way 
and  manner  it  was  to  be  paid  for.  He  cared  not 
if  it  did  take  a  small  portion  of  the  public  funds 
for  that  purpose.  His  opinion  was,  that  the 
gentlemen  now  reporting  here  would  be  employ- 
ed. True,  the  resolution  only  contemplated  the 
employment  of*a  portion  of  them,  a  smaller  por- 
tion than  he  had  originally  in  his  resolution,  for 
he  reduced  it,  as  the  larger  number  would  have 
startled  some  of  the  gentlemen  who  have  so  pe- 
culiar a  regard  for  the  public  treasure.  He  had 
no  objection  to  the  employment  of  all  the  report- 
ers now  here,  and  to  giving  them  a  small  pit- 
tance over  and  above  the  profits  of  the  book 
they  were  about  to  publish  on  their  own  responsi- 
bility. It  did,  however,  appear  to  him  that  the 
debates  should  be  published  under  the  supervision 
and  sanction  of  the  convention.  It  was  due  to 
themselves  that  it  should  be  so  ;  and  he  did 
not  believe  that  the  additional  expense  would 
amount  to  a  great  deal.  The  reports  should  be 
published  by  order  of  this  Convention, and  in  re- 
ply to  the  gentleman  from  Orange,  Mr. C. said  he 
would  vote  to  give  a  copy  of  these  debates  to  each 
of  the  members  on  this  floor,  as  a  matter  of  right; 
and  he  should  not  fear  to  go  to  his  constituents 
under  those  circumstances.  He  would  vote  to 
give  to  himself,  and  to  every  member,  a  copy  of 
the  proceedings  of  the  Convention,  at  its  close  ; 
and  he  would  also  put  a  copy  in  every  county 
clerk's  office,  for  the  benefit  of  the  people  of  the 
entire  State.  Some  gentlemen  might  think  it  de- 
sirable to  go  further,  and  put  a  c>py  in  every 


town  clerk's  office ;  and  he  believed  the  people 
of  the  State  of  New- York  would  justify 
them  in  doing  so.  It  their  debates  were  char- 
acterised, as  he  believed  they  would  be.  by  great 
talent,  it  would  be  desirable  that  they  should  be 
placed  witlrn  the  reach  of  every  citizen.  All 
knew  that  when  they  looked  back  to  the  Con- 
vention of  1821,  the  Journal  of  that  body  was 
nearly  unknown  to  nine-tenths  of  the  people  ; 
and  yet  the  debates  furnished  to  them  lessons  of 
wisdom,  and  would  do  so  in  after  times. — 
This  Convention  had  provided  for  the  publica- 
tion of  its  journal,  which  he  regarded  almost  as 
wa^te  paper ;  if  they  had  no  peculiar  associations 
beyond  what  arose  here,  they  would  have  no 
regard  for  it.  But  the  material  matter — that 
which  was  vitally  interesting  to  them  all — was 
the  debates,  which  would  be  the  recorded  opin- 
ions of  all  the  convention  and  would  be  interest- 
ing to  them  and  to  their  descendants  after  them. 
It  was  therefore  desirable  to  spread  these  de- 
bates into  every  nook  and  corner  of  the  state  ; 
and  when  they  formed  such  a  constitution  as  he 
hoped  they  would  form,  to  last  a  little  longer 
than  the  one  we  now  have,  it  would  be  a  more 
interesting  volume  to  the  public  than  was  ever 
published  by  authority  since  the  formation  of 
the  state.  He,  however,  had  offered  his  resolu- 
tion without  much  reflection,  and  if  it  was  desi- 
red by  gentlemen,  he  was  willing  to  let  it  lie  on 
the  table  for  a  few  days  longer.  The  debates  at 
this  early  period,  were  perhaps  not  so  material 
as  they  would  be  when  we  came  to  those  ques- 
tions on  wrhich  we  should  be  widely  divided, 
the  debates  on  which  he  desired  to  see  fully  and 
fairly  spread  out  on  paper.  He  had  offered  his 
resolution  for  the  purpose  of  excuing  enquiry. 
He  had  no  feeling,  unless  it  was  to  have  the 
very  best  reporters  employed,  come  from  where 
they  might;  he  should  not  wish  to  be  invidious 
nor  should  he  regret  if  all  were  employed. — 
These  were  all  the  views  he  had  now  to  offer  to 
the  convention,  and  they  could  now  dispose  of 
it  as  they  pleased. 

The  resolution  was  then  taken  up  by  a  vote 
of56to34. 

Mr.  WARD  said  he  should  be  equally  grati- 
fied with  the  gentleman  from  Cattaraugus  (Mr. 
Crooker)  to  pass  such  a  resolution,  if  he  could 
bring  himself  to  the  conclusion  that  the  Conven- 
tion possessed  the  power  to  make  such  an  ap- 
propriation. It  however  seemed  to  him  that 
they  possessed  no  such  power.  They  certainly 
possessed  power  to  direct  the  publication  of  the 
journal  of  their  proceedings,  and  they  had  exer- 
cised that  power,  and  that  seemed  to  be  all  that 
was  required  of  them.  With  respect  to  the  pre- 
sent reporters  who  are  now  within  the  body  of 
the  Convention,  he  could  say  for  one,  from  the 
experience  he  had  had  in  matters  of  this  sort, 
that  there  was  not  perhaps  in  the  world  a  corps 
of  reporters  more  accomplished,  or  a  body  of 
gentlemen  so  well  qualified  to  report  and  publish 
the  views  of  the  gentlemen  on  this  floor,  as  they. 
As  had  been  said  by  the  gentleman  from  Otse- 
go, these  gentlemen  have  been  employed  by  the 
editors  of  various  papers  here,  and  these  editors 
had  given  notice  that  they  intended  to  prepare  the 
debates  and  publish  them  in  a  volume  for  sale 
and  distribution.  If  then  at  the  close  of  our  la- 
bors we  should  find  we  possessed  the  power  and 
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authority  to  vote  this  money,  we  could  order  that 
volume;  for  gentlemen  would  agree  with  him, 
that  so  far  as  they  had  had  opportunity  to  judge 
of  the  ability  of  these  gentlemen,  there  could  be 
no  doubt  but  the  imports  would  be  accurate- 
ly and  correctly  given.  They  could  go  beyond 
this  and  not  only  purchase  copies  ior  them- 
selves,but  send  a  copy  of  that  work  to  the  office 
of  every  town  and  county  clerk  in  the  state,  if 
they  possessed  the  power  to  do  so. 

Mr.  SIMMONS  could  not  vote  for  the  resolu- 
tion.  It  had  been  heretofore  considered  a  mat- 
ter of  doubt  whether  members  of  the  legisla- 
ture, in  the  exercise  of  the  ordinary  powers  of 
legislation,  should  t»ke  a  copy  of  every  thing 
the  state  might  order  to  be  printed.  He  alluded 
to  the  publication  and  distribution  of  the  geo- 
logical report,  of  which  however  he  did  not  get 
a  copy.  At  present  these  reports  of  the  debates 
were  matters  of  competition  and  he  thought  it 
questionable  whether  we  had  the  power 
to  make  special  provision  for  the  publication  of 
our  speeches.  He  thought  we  should  find  no 
difficulty  in  getting  ourselves  understood  and 
appreciated  through  the  state. 

Mr.  CROOKER,  supposing  no  more  was  to 
be  said  in  opposition  to  the  resolution,  replied 
briefly.  As  to  the  power  of  the  Convention  to 
make  this  provision  for  the  publication  of  its  de- 
bales,  Mr.  C.  confessed  that  he  did  not  antici- 
pate any  objection  on  that  ground — especially 
since  the  Convention  had  already  transcended  the 
precise  grant  of  power  contained  in  the  Conven- 
tion act,  in  the  appointment  of  a  Sergeant-at- 
arms.  Nor  did  he  believe  that  our  constituents 
would  find  fault  with  that,  or  with  any  other 
provision  we  might  make  here,  either  for  the 
preservation  of  order  or  for  the  dissemination  of 
valuable  and  important  matter,  such  as  these 
debates  would  be  to  them.  But  if  we  were  dis- 
posed to  be  technical,  he  insisted  that  his  propo 
sition  came  within  the  letter  and  spirit  of  the  act. 
We  were  required  by  the  act  to  ke-  p  a  journal 
of  our  proceedings.  The  debates  were  as  much 
a  part  of  our  proceedings,  as  the  matter  usually 
spread  upon  a  journal;  were  as  fully  within  the 
law  as  the  journal  itself,  and  much  more  im- 
portant to  a  proper  understanding  of  the  reasons 
for  the  propositions  set  forth  in  it.  As  to  the 
Geological  reports  to  which  the  gentleman  from 
Essex  had  alluded,  all  would  remember  that 
members  of  the  legislature  voted  themselves  not 
only  one  copy  but  twenty  copies  of  that  work, 
and  received  them — he  certainly  did — and  he  had 
yet  to  learn  that  that  expenditure  was  not 
properly  applied,  for  they  were  distributed,  as 
far  as  they  went,  among  the  people  and  to  their 
great  benefit,  no  doubt.  The  distribution  carried 
out  the  object  of  the  survey,  which  was  to  dif- 
fuse useful  information,  and  if  the  gentleman 
from  Essex  and  his  constituents  did  not  re- 
ceive their  portion  of  them,  it  was  their  mis- 
fortune. But  to  return  to  the  powers  of  this 
body.  He  disliked  the  rigid  and  straightened 
construction  that  had  been  put  upon  them. — 
The  people  of  the  state  were  here,  through 
their  representatives,  in  their  sovereign  ca- 
pacity. We  had  full  power  to  act  as  we 
conceived  would  promote  their  interests.  With 
the  power  that  we  confessedly  had,  to  tear  the 
Constitution  to  tatters,  and  to  make  a  new  one, 


to  be  submitted  hereafter  to  the  ordeal  of  the 
public  judgment,  it  would  be  strange  indeed  if 
we  had  not  the  power  to  incur  the  little  expense 
necessary  to  make  the  people  acquainted  with 
what  was  said  as  well  as  what  was  done  here, 
and  to  furnish  them  in  this  way  with  the  means 
of  knowing  the  reasons  why  this  and  that  pro- 
position was  offered — and  on  what  grounds  these 
propositions  were  rejected  or  adopted.  It  was 
true,  members  of  the  Convention  could  furnish 
themselves  at  the  close  of  the  session  with  a 
volume  of  the  debates  ;  but  this  would  not  an- 
swer the  purpose  he  had  ia  view,  which  was 
to  diffuse  information  widely  among  the  people, 
at  their  own  expense,  with  information  necessa- 
ry, as  he  conceived,  to  a  proper  understanding 
of  the  instrument  in  all  its  parts,  which  we  might 
adopt.  Having  given  these  reasons  briefly,  in 
explanation  of  his  object,  he  should  leave  the 
resolution  in  the  hands  of  the  body,  and  should 
be  content  with  their  deiermination  in  regard 
to  it. 

Mr.  LOOMIS  opposed  the  resolution.  We 
were  already  provided  with  an  ample  array  of 
reporters,  and  with  the  discharge  of  their  duties, 
he  thought  we  had  no  reason  to  complain.  He 
was  able  to  bear  testimony  to  the  accuracy 
and  faithfulness  of  the  reported  debates,  so  far 
as  they  had  came  under  his  observation.  They 
were  employed  by  those  who  sent  us  here — by 
the  people  themselves.  They  were  their  report- 
ers, placed  here  not  by  this  body,  but  by  the 
people,  to  watch  us,  to  give  notice  to  them  of 
what  we  said  and  did.  They  were  paid  by  the 
people  in  their  primitive  capacity,  and  not 
through  us.  Allow  the  fullest  and  freest 
competition,  and  you  would  best  subserve 
the  public  interests,  and  discharge  your  duty. 
Nothing  could  they  be  concealed  that  was 
done  here — but  every  remark  of  importance 
made  here,  would  be  wafted,  as  on  the  wings  of 
the  wind,  to  the  remotest  corners  of  the  state. 
It  would  be  a  mischievous  precedent  to  adopt, 
if,  followed  by  succeeding  legislatures.  The 
perfect  freedom  with  which  remarks  were  ut- 
tered here  and  reported  by  the  press,  without 
official  patronage  or  preference,  under  the  pre- 
sent arrangement,  recommended  it  in  his  judg. 
ment,  without  change. 

Mr.  BROWN  regarded  the  proposition  as 
somewhat  novel  and  extraordinary.  He  had  no 
recollection  of  any  legislative  body  having  ever 
employed  stenographers  to  report  its  debates. 
It  was  not  the  practice  of  the  British  Parliament, 
nor  of  either  branch  of  congress,  nor  of  the  legis- 
lature of  this  state.  Nor  did  the  convention  of 
1821  employ  reporters.  And  for  very  obvious 
reasons,  in  his  judgment.  If  any  thing  could 
take  away  from  the  accuracy  of  these  reports; 
if  any  thing  could  influence  the  reporters  here — 
which  he  would  not  assume  -  to  make  reports 
flattering  or  favorable  to  members,  it  would  be 
the  official  character  given  to  them  by  their 
selection  by  the  vote  of  this  body.  Now,  he 
desired  that  every  gentleman  here  should  stand 
upon  his  responsibilities  ;  and  if  he  undertook 
to  utter  Opinions  here  hat  had  no  application 
to  the  subject  in  hand,  and  tending  only  to 
waste  time,  that  he  should  tak*  the  respon- 
sibility of  it,  and  should  not  be  at  liberty 
to  go  to  the  reporter,  who  perhaps  might  be 
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indebted  to  him  for  his  place — and  tell  him  to 
vary  or  gloss  over  what  had  been  said.  He 
wanted  the  debates  to  stand  as  they  were  utter- 
ed, precisely,  if  possible — and  that  was  reason 
enough  why  we  should  adopt  no  such  resolution 
as  this.  Let  the  reporters  stand  as  now — under 
no  inducement  or  influence  whatever  to  present 
favorable  or  unfavorable  reports  of  what  was 
said  here— but  the  debates  as  they  occurred. — 
He  admitted  that  it  was  very  proper  that  the 
reasons  given  for  and  against  propositions  offer- 
ed here,  and  adopted  or  rejected,  should  go  the 
public — but  this  resolution  would  not  effect  that 
object.  Because  the  proceedings  which  were  to 
be  published  under  it  would  not  get  abroad  un- 
til the  convention  rose — and  it  was  desirable 
that  they  should  be  spread  before  the  public 
from  day  to  day,  that  the  public  might  judge  of 
them  as  they  transpired.  Otherwise  all  the 
benefit  proposed  to  be  secured  to  the  people,  in 
passing  upon  the  new  constitution,  would  be 
lost.  But  if  we  were  to  spread  these  debates  a- 
broad,  under  our  sanction,  he  should  prefer  to 
adopt  the  suggestion  of  the  gentleman  from 
Westchester — to  wait  and  see  what  they  were — 
whether  they  were  or  would  be  completed  with- 
in a  resonable  compass.  Appoint  these  sten- 
ographers, and  print  their  reports  at  the  public 
expense  and  we  hold  out  a  direct  inducement  to 
them  to  make  a  ponderous  and  costly  work  of  it, 
and  without  any  check  on  our  part  on  its  cha- 
racter. He  had  no  doubt  we  possessed  all  ne- 
cessary  power  over  this  subject — and  if  he 
thought  this  proposition  would  result  in  any 
thing  valuable,  he  would  support  it.  The  mo- 
ney we  should  expend  in  such  a  work  would  not 
be  worth  a  thought — but  looking  at  the  conse- 
quences of  the  precedent,  and  under  the  consi- 
derations he  had  suggested,  he  could  not  vote 
for  it. 

Mr.  CROOKER  here  amended  his  resolution 
so  as  to  leave  the  number  in  blank,  and 

The  question  was  then  put  upon  it,  ar.d  it 
was  lost,  ayes  5,  noes  103. 

THE  LADIES'  GALLERY 

Mr.  RUSSELL  here  offered  the  following:— 
Bcsolved,  That  the  President  be  authorized  to  ap- 
point a  door-keeper  for  the  Ladies'  Gallery. 

Mr.  RUSSELL  said  he  trusted  members  were 
now  satisfied  that  the  appointment  of  this  offi- 
cer was  necessary — our  three  door-keepers  be- 
ing absolutely  necessary  below.  He  had  ob- 
served that  ladies  coming  here  had  often  been 
obliged  to  take  the  back  seats  of  their  gallery, 
because  the  front  seat  was  occupied  by  gentie- 
m^n — and  sometimes  to  take  seats  in  the  gen- 
tlemen's gallery.  He  had  heard  the  remark  from 
several  ladies  that  they  should  be  debarred  the 
privilege  of  listening  to  the  debates  here,  unless 
their  gallery  was  protected  from  these  intru- 
sions. The  high  consideration  in  which  the  sex 
were  held  in  this  country,  and  should  be  every 
Where,  demanded  that  the  privileges  which  they 
did  enjoy  should  be  fully  secured  to  them. 

Mr.  PATTERSON  thought  a  mere  notice, 
hung  up  at  the  entrance,  to  the  effect  that  no 
gentleman  could  enter  unless  accompanied  by  a 
lady,  would  meet  the  object  more  effectually  than 
to  employ  a  hanger  on  here  at  $1-50  a  day,  to 
give  the  like  notice.    The  mover  of  the  resolu- 


tion had  no  doubt  represented  truly  the  feeling 
of  those  for  whom  he  spoke  on  this  motion. — 
Mr.  P.  had  not  had  the  pleasure  of  conierring 
with  any  lady  in  the  city  on  the  subject.  But 
if  there  were  complaints*  in  that  quaiter,  the 
simple  notice  he  suggested,  and  the  setting  apart 
of  the  ladies'  gallery  to  their  use,  would  remedy 
all  these  grievances.  He  was  opposed  to  this 
useless  expenditure,  though  a  small  one.  He 
offered  an  amendment  directing  the  sergeant-at- 
arms  to  affix  the  notice  he  had  indicated  on  the 
door  of  the  south  gallery — adding  that  we  had  a 
sergeant  at-arms  who  had  nothing  to  do  that 
Mr.  P.  knew  of,  and  perhaps  he  might 
stand  there  and  prevent  intrusions.  Mr.  P. 
hoped  that  officer  would  not  be  obliged  to  put  on 
his  broadsword,  and  bring  members  in  here  in 
custody.  The  sergeant  had  been  appointed 
without  authority  of  law  ;  and  since  we  had  got 
him,  we  might  as  well  use  him. 

Mr.  RUSbELL  said  that  if  gentlemen  persisted 
in  occupying  the  front  seat  of  the  ladieds'  gal- 
lery, when  they  saw  ladies  enter  and  take  the 
back  seats,  the  notice  on  the  door  would  scarce- 
amend  their  manners.  Nor  even  here,  on  this 
floor,  directly  under  our  notice,  could  we  pre- 
vent intrusion,  by  a  mere  notice  at  the  doors. 
Besides  such  a  notice  as  the  gentleman  spoke  of 
had  been  posted  on  the  door  of  the  ladies7  galle- 
ry for  years,  and  wTe  saw  the  effect  of  it.  He 
trusted  a  spirit  of  gallantry  if  not  ofoustice  would 
induce  members  to  appropriate  proper  seats  for 
the  ladies  and  a  proper  officer  to  see  that  these 
seats  were  secured  to  them. 

Mr.  SWACKHAMER  proposed  to  add  to  Mr. 
Pattersnn's  resolution  words  authorizing  the 
President  to  appoint  a  doorkeeper  for  the  la- 
dies'  gallery. 

Mr.  PATTERSON  remarked  that  that  was 
the   original  resolution,  which   he   proposed  to 

Mr.  RUSSELL  called  for  a  division  of  the 
question. 

Mr.  RHOADES  said  the  proposition  of  the 
gentleman  from  St.  Lawrenf  e  came  to  him  in 
such  a  form,  that  he  found  it  impossible  to  resist 
it.  He  regarded  it  as  a  petition  from  the  ladies, 
that  a  door-keeper  might  be  appointed  to  super- 
intend their  gallery  j  and  that  they  had  chosen 
the  gentleman  from  St.  Lawrence  as  the  organ 
through  whom  they  chose  to  communicate  with 
this  house.  He  was  only  surprised  that  the  gen- 
tleman from  Chautauque  (Mr.  Patterson), 
should  be  found  in  opposition  to  it — a  man  who, 
ever  since  Mr.  R.'s  acquaintance  with  him,  had 
been  the  admiration  of  all  the  ladies.  [Laugh- 
ter.] Mr.  R.  was  as  much  surprised  to  hear 
that  gentleman  say  that  he  had  not  talked  with 
a  lady  on  this  subject.  I<  Mr.  R.  had  heard 
one,  since  he  came  here,  he  had  heard  a  hun- 
dred ladies  express  their  admiration  of  that  gen- 
tleman. [Renewed  laughter]  It  did  appear  to 
him,  that  /or  the  mere  purpose  of  saving  the 
small  sum  of  $1  50  a  day,  we  should  not  refuse 
the  application  of  the  ladies  to  appoint  a  door- 
keeper lor  their  gallery.  And  he  hoped,  before 
the  President  exercised  the  discretion  proposed 
to  be  vested  in  him  he  would  be  careful  to  select 
some  person  acceptable  to  the  ladies  themselves. 

Mr.  CROOKER  interposed  a  plea  for  the  gen- 
tleman from  Chautauque.  -His  seat  happened 
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to  be  under  the  gallery,  and  that  placed  him  out 
of  the  range  of  vision  from  and  to  it.  If  its  loca- 
tion were  on  the  other  side  of  the  hall,  he  ven- 
tured to  say,  the  resolution  would  command  his 
support  also. 

Mr.  PATTERSON  said  it  made  little  differ- 
ence to  him  whether  he  was  located  there  in 
Greenbush,  as  he  was,  or  in  any  other  part  of 
the  house.  He  desired  that  the  ladies  should 
have  suitable  accommodations  when  they  came 
here  j  but  he  doubted  whether  even  the  gentle- 
man from  Onondaga  had  received  the  petitions 
of  one  hundred  ladies  that  a  door-keeper  should 
be— 

Mr.  RHOADES  :  Will  the  gentleman  permit 
an  explanation? 

Mr.  PATTERSON  :  Certainly,  sir. 

Mr.  RHOADES  :  I  sa  d  if  I  had  heard  one,  I 
had  heard  one  hundred  ladies — not  say  anything 
about  a  gallery —  but  express  their  admiration  of 
the  gentleman  from  Chautauque.  [Roars  of 
laughter.] 

Mr.  PATTERSON  :  The  gentleman  commen- 
ced with  a  very  important  word,  though  a  small 
one — if  he  had  lfeard  one,  he  had  heard  one 
hundred  ladies,  &c.  [Renewed  laughter.]  Mr. 
P.  continued — It  was  entirely  immaterial  to  him 
whether  the  ladies  accorded  the  higher  meed  of 
approbation  to  the  gentleman  from  Onondaga, 
or  the  gentleman  from  JSt.  Lawrence,  or  the  gen- 
tleman from  Chautauk,  as  the  gentleman  from 
Orange  (Mr.  Brown)  wrould  say,  [alluding  to 
his  pronunciation  of  Chautauque.)  He  did  not 
object  to  having  the  ladies'  gallery  properly  ta- 
ken care  of  j  but  he  did  object  to  employing  an- 
other man  to  do  it.  If  it  was  necessary  to  send 
an  officer  there,  send  the  sergeant-at-arms, 
who  as  yet  had  had  nothing  to  do.  We  had 
more  officers  here  now  than  we  wanted — more 
messengers  than  could  be  employed.  They  were 
in  each  others'  way.  Send  one  of  them  there,  if 
necessary. 

Mr.  BASCOM  thought,  after  we  had  voted 
down,  so  unanimously,  the  proposition  to  spread 
the  debates  of  this  body  before  the  people — to 
place  in  every  county  clerk's  office  a  volume  of 
real  utility,  which  would  not  get  there  without 
such  provision  being  made  for  it — though  we 
had  taken  pretty  good  care  of  ourselves  in  the 
matter  of  newspapers  and  manuals,  and  officers, 
and  what  not — we  had  better  not  so  soon  go  into 
this  Anther  expense.  He  was  not  satisfied  that 
the  ladies  felt  particularly  the  want  of  such  an 
officer — and  he  believed  an  occasional  intima- 
tion from  the  Chair,  that  the  ladies'  gallery  was 
intended  for  them,  would  have  more  effect  than 
all  the  officers  or  notices*  we  aould  put  there, 
and  perhaps  would  be  more  complimentary  to 
tiiem.  Nor  did  he  believe  that  the  ladies  would 
care  particularly  to  listen  to  debates  of  the  cha- 
racter  of  those  that  had  thus  far  signalized 
this  body.  He  certainly  was  not  anxious  that 
that  portion  of  our  constituents  should  be  wit- 
nesses of  thesedebates  on  trivial,  technical  and 
unimportant  mattsrs.  He  hoped,  at  all  events, 
that  the  effect  of  the  notice  proposed  would  be 
tried. 

Mr.  STRONG  differed  with  his  friend  last  up 
as  to  the  character  of  the  debates  here.  He 
thought  they  had  been  quite  interesting— never 
more  so  than  this  morning.    He  confessed  that 


though  oppose!  to  this  proposition  in  the  out. 
set — and  from  the  belief  that  it  was  unnecessa- 
ry— he  had  now  changed  his  mind,  an  I  should 
vote  for  tie  resolution,  on  condition  that  the 
person  to  be  appointei  was  inserted  in.  the  reso- 
lution itself.  There  was  a  lad  here  who  was 
precisely  the  person  to  suit  the  ladies,  and  he 
suggested  the  insertion  ot  his  name  in  the  reso- 
lution. He  was  an  active,  fine  looking  lad,  and 
about  th«  right  age.  His  name  was  Geo.  C. 
Gill. 

Mr.  BRUCE  preferred  the  amendment  of 
the  gentleman  from  Chautauque.  He  was  some- 
what suspicious  of  this  new-born  zeal  of  cer- 
tain gentlemen,  veteran  members  of  the  legisla- 
ture, on  behalf  of  the  ladies.  He  preferred,  so 
long  as  we  had  this  superfluity  of  officers, to  em- 
ploy some  one  of  them,  when  necessary, to  pre- 
serve order  in  the  gallery.  Here  was  our  Ser- 
geant-at-Arms,  with  little  or  nothing  to  do— 
who  on  certain  occasions — in  cases  ot  extreme 
necessity — girded  on  his  sword  and  put  himself 
in  battle  array.  Why  not,  when  the  rights  of 
the  ladies  were  invaded,  send  him  up  there  with 
his  sword  on,  to  vindicate  their  rights? 

Mr.  RUSSELL  replied  that  this  was  no  new- 
born zeal  on  his  part,  nor  was  this  officer  so 
unusual  as  as  had  been  intimated.  For  the  two 
last  sessions,  there  had  been  two  doorkeepers 
appointed  for  the  gallery. 

Mr.  SHEPARD  suggested  this  substitute  for 
the  entire  resolution. 

Resolved,  That  the  seats  under  the  gallery  be  appro- 
priated lo  the  use  of  the  ladiea  an  I  gentlemen  Rteuiu- 
panyirg  them,  and  that  the  whose  of  the  gallery  be  ap- 
propriated to  the  use  of  gentlemen 

Mr,  S.  remarked  that  this  would  bring  the  la- 
dies immediately  under  the  protection  of  th® 
door-keepers  of  the  house. 

The  Convention  here  refused  to  strike  out,  as 
moved  by  Mr.  Patterson,  43  to  49. 

The  question  then  recurring  on  Mr.  Shep- 
ard's  proposition, 

Mr.  PERKINS  moved  the  previous  question, 
and 

There  was  a  second,  and  the  main  question 
ordered  to  be%iow  put — which  was  first  on  Mr. 
Siiepard's  amendment  (under  the  rule) — and  it 
was  lost. 

The  original  resolution  of  Mr.  Russell  wras 
then  put  and  carried — ayes  61,  noes  47 — as  fol- 
lows: 

AYES— Messrs.  Angel,  Poi;c!f,  Bovd  sh,  Brown,Cam- 
breleng,  D  1)  Campbell,  R  Campbell  jr.,  CI  irk,  C<  ne- 
ly,<:ook,  Cornell, Crooker,  Cuddebaek,  Dan  forth,  Podd, 
Uorlon,  Dubois,  Gebhard,  (ireene,  Hart,  Hoffman, 
Hotchkiss,  Hun',  A  Huntington,  Hutchinson,  Hyde, 
Jones,  Kemble,  Kenuedy>  Kingsley,  Kirkland,  Loomis, 
Mann,  McNeil,  McNiu,  Maxwell,  Murphy,  Meoll,  iV- 
Conor,  Parish,  Perkins  Porter,  Rhoades,  Riaer,  Kus- 
sell,  Sr.  John,  Sanford  Shepard,  Simmons,  Stevens, 
Metson,  Stow,  SwacHiamer,  lafTt,  W.  Tavl  r,  Tildeu, 
To^nsend.  Tuth  11,  Vaciie,  vVard,  J.  Young— 6U 

NOhS— Messrs  Allen,  Archer,  Ayrnult,  F  F.Bickns, 
H.  Backus,  Baker,  Ra scorn,  I  ergen,  Hrayton,  Kruee, 
Hull,  Burr,  Candee,Chatfield,  Daiwi,  »l»ndtr?,Gard  er, 
Harrison,  Hawley,  Hunter,  K.  Huntington,  K-'inan, 
Marvin,  oilier,  Nicholas,  Patterson,  Penmman,  Kkh- 
mond.  Salisbury,  Sears,  haver,  Shaw, -he  Id  on,  b  Spen- 
cer, W.  H.  Spencer,  Stanton,  nrong,  TuHmadge,  J  J. 
Taylor,  Warren,  Waterbury,  White,  Wiltaid,  Wood, 
A.  Wright,  Yawger,  A.  W.  Voting— 4  . 
THE  COMMITTEE-. 

Mr.  JONES  now  moved  that  the  Convention 
go  into  committee  of  the  whole,  on  the  rtpoitof 
the  committee  ©f  17,  which  was  agreed  to. 
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Mr.  TALLMADGE  (in  the  absence  of  Mr. 
Higgles)  was  tailed  to  the  chair.  - 

Mr.  SHEPARD  proposed  to  amend  the  3rd 
resolution,  so  as  to  refer  in  addition  to  the  sub- 
jects of  'Hhe  canals,  internal  improvements,  the 
public  revenue  and  property,  and  the  public 
debt,  and  the  powers  and  duties  of  the  legisla- 
ture in  reference  thereto,"  the  following: 

"And  all  the  proposed  modes  to  secure  the  future 
safe-keeping  and,  disbursement  of  the  public  revenue. ;; 

The  CHATR  announced  the  question  to  be  on 
Mr.  Tilden's  proposition  to  reduce  the  resolu- 
tions of  the  committee  of  11  to  this  form; — 

Resolved,  that  s  anding  committees  be  appointed 
to  consider  and  report  on  ihe  following  subjects,  and 
thdt  the  seveial  parts  of  the  existing  Consiituiion 
which  relate  to  those  subjects  respectively,  be  also  re- 
ferred to  the  s  tine  comini  te  s:  — 

1.  The  apportionment,  election,  tenure  of  office  and 
compensation  of  the  legislature. 

2.  The  powers  and  duties  of  the  Legislature,  except 
as  to  public  debt. 

3  Canals,  internal  improvements,  public  revenues 
and  properly,  and  public  debt,  and  the  powers  and  du- 
ties of  the  legist*  lure  in  reference  thereto. 

4.  Ihe  elective  franchise— -the  qualification  to  vote 
and  hold  office. 

6.  The  eltction  or  appointment  of  all  officers  other 
than  legislatve  and  judicial,  whose  duties  aud  powers 
are  not  local,  and  their  powers,  duties  and  compensa- 
tion. 

6.  The  appointment  or  election  of  all  officers  whose 
powers  and  duties  are  local,  and  tbeir  tenure  of  office, 
duties  and  compensation. 

7.  The  militii  and  military  affairs 

8.  Official  oalhs  and  affirmations, and  oaths  and  affir- 
mations in  legal  and  equity  procedings. 

9.  The  judiciary  syst.  m  of  the  State. 

10.  Ttie  rights  and  privileges  of  the  citizens  of  this 
state. 

11.  Education,  common  schools  and  the  appropriaie 
funds. 

12.  Future  amendments  and  revisions  ti  the  Consti- 
tution. 

13  The  organization  and  powers  of  cities,  villages, 
towns,  counties  and  oiher  municipal  corporations;  and 
^especially  their  power  of  assessment,  taxation,  bor- 
rowing money,  and  contracting  debts. 

14.  The  currency,  banking  business  and  incorpora- 
tions. 

16.  The  subject  of  the  tenure  of  landed  estates. 

Mr.  TILDEN  explained  the  purport  of  his 
amendment  and  said  it  was  introduced  to  obviate 
the  objections  of  some  gentlemen,  in  which  how- 
ever he  confessed  that  he  did  not  share. 

Mr.  RICHMOND  said  the  amendment  of  the 
gentleman  from  New- York  would  not  materially 
affect  the  proposition  which  he  had  submitted, 
which  he  thought  had  precedence  over  all  oth- 
ers. He  alluded  to  the  amendment  respecting 
the  loaning  of  the  credit  of  the  state,  which  he 
proposed  to  make  the  16th  of  the  classification 
of  subjects. 

Mr.  SIMMONS  was  of  opinion  that  the  amend- 
ment of  the  gentleman  from  New- York  was  de- 
sirable. It  admitted,  he  found  on  a  careful  ex- 
amination, the  stating  of  the  other  resolutions  in 
a  little  better  form;  and  it  would  admit  also  the 
compacting  of  the  first  three  resolutions  into 
two.*  It  seemed  to  him  that  it  was  desirable  to 
lessen  the  number  of  the  committees;  and  if  the 
amendment  of  the  gentleman  from  New- York 
was  adopted  he  proposed  so  to  consolidate  the 
three  first  into  two,  as  to  make  them  distinctive 
and  to  avoid  encountering  and  overlapping  each 
other,  and  preserve  to  each  its  own  landmarks. 
The  amendment  would  be  in  this  shape; 


1.  The  constitution  of  the  legislative  department, 
with  its  genet al  powers  and  ■  uties, 

•2.  The  panicular  powers  aud  limitations  of  the  le- 
gislature concerning  cana Is  hikI  rail-toads,  the  public 
propeit.  and  revenues,  and  the  public  debt  and  credit 

Mr.  HOFFMAN  said  the  motion  was  to  strike 
out  a  very  substantial  part  of  the  projit  of  the 
committee  of  17,  and  it  would  certainly  be  com- 
petent and  very  proper  that  those  who  drew  the 
pro  jet  in  committee,  after  hearing  the  opinions 
of  gentlemen  here,  should  make  the  matter 
sought  to  be  stricken  out,  as  perfect  as  possible. 
He  had  only  had  the  projet  laid  on  his  table  yes- 
UrJay,  and  he  attempted  to  study  it  here  while 
the  Convention  was  in  committee  of  the  whole. 
He  afterwards  took  it  to  his  room  and  there  sub- 
mitted it  to  the  best  reflection  in  his  power. — 
He  came  here  this  morning  scarcely  knowing 
what  the  amendments  amounted  to,  having  to 
study  them  here  to-day  as  yesterday,  he  studied 
the  projet  while  in  committee  of  the  whole.  He 
believed,  however,  that  it  was  entirely  in  the 
power  of  the  committee  that  had  in  this  matter 
in  charge,  without  any  very  serious  change  in 
form, to  correct  any  slight  inaccuracies  in  the  sub- 
stance of  the  projet  j  and  before  the  motion  was 
put  to  sir  ke  out  he  hoped  that  course  would  be 
adopted.  It  seemed  that  the  projet  was  not  en 
tireiy  artistic  in  a  certain  sense  ;  and  if  that 
were  so,  it  would  seem  that  the  committee  had 
devoted  less  attention  to  form  and  more  to  the 
matter  that  was  to  be  subdivided.  The  princi- 
pal objection  he  heard  yesterday  was  one  that 
he  thought  was  very  properly  taken;  it  arose 
from  the  doubtful  sense,  in  which  the  word 
"Constitution"  was  commonly  applied.  It  might 
mean  the  wrritten  Constitution  of  the  country, 
and  perhaps  the  gentlemen  who  objected  took  it 
in  that  sense;  or  it  might  mean,  in  a  much 
broader  sense,  all  the  parts  of  a  responsible  go- 
vernment that  were  deemed  unchangeable  and 
were  usually  unchanged.  He  would,  therefore, 
suggest  to  the  committee  if  the  word  '"Constitu- 
tion" occasioned  any  difficulty — and  perhaps  it 
would  in  12  or  13  of  the  resolutions — the  ad- 
dition of  the  words  "  and  government."  It 
would  then  include  that  which  was  actual 
with  that  which  they  contemplated  in  their 
minds,  and  relieve  the  difficulty.  It  would 
then  give  a  full  and  fair  reference  of  the 
subject*  whether  it  be  in  the  old  constitution  or 
only  actual  matter  in  the  existing  government. 
Amongst  the  matler  proposed  yesterday  there 
was  a  proposition  to  transpose  two  or  three  of 
the  resolutions.  He  (Mr.  H.)  was  not  able  to 
see  the  necessity  for  such  a  transposition.  The 
committee  to  15e  appointed  on  the  second  resolu- 
tion would  be  one  of  the  most  important  com- 
mittees  of  the  convention.  He  had  yesterday 
found  occasion  to  say  something  of  the  duties  it 
would  have  to  perform.  Now,  whether  that 
committee  wrould  engage  in  the  heavy  undertak- 
ing of  making  a  specified  enumeration  of  legis- 
lative powers,  it  must  in  the  very  nature  of 
things  consider  the  question  of  a  limitation  of 
legislative  powers  and  a  prescription  of  legisla- 
tive duties;  and  it  must  strike  the  mind  of  every 
one  that  there  must  be  many  propositions  to  set 
such  safe  limits  to  legislative  power  as  would 
make  the  rights  of  property  and  labor  secure— 
and  to  make  those  limits  such  as  would  be  safe 
to  a  free  government.    If  there  were  any  oh 
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scurity  in  the  resolutions  of  the  committee  of 
17  it  could  be  cured  by  amending  the  exception 
in  the  3  J  resolution.  An  amendment  was  moved 
by  a  gentleman  from  New  York  to  the  3d  reso- 
lution which  was  in  reference  to  that  in  the  ac- 
tion of  the  government  which  must  necessarily 
be  considered  together.  He  thought  the  consid- 
eration of  the  debt,  finances,  and  state  credit 
could  not  well  be  separated.  In  the  actual  ac- 
tion of  the  government  he  knew  not  any  one 
thing  which  had  been  so  frequently  substituted 
for  another,  find  he  was  bound  to  say  that  this 
giving  away  of  the  credit  of  the  state  was  not  the 
worst.  The  committee  wo'ld  excuse  him  if  he  cal- 
led their  attention  to  a  case  that  would  illustrate 
this  matter.  The  legislature  of  the  Slate  passed 
an  act  requiring  the  Canal  Commissioners  to 
examine  and  cerjtify  whether  it  would  be  bene- 
ficial to  the  State  to  purchase  a  canal — he  be- 
lieved it  was  called  the  Oneida  canal— a  canal 
devised  by  individuals  to  open  a  communication 
between  the  Oneida  lake  and  the  Erie  canal. — 
The  bill  further  provided  that  if  they  gave  that 
certificate,  the  State  shodld  pay  the  owners 
$50,000.  The  Commissioners  did"  examine,  and 
they  gave  the  certificate.  In  the  course  of  his 
official  duties,  a  question  came  up,  which  he  was 
obliged  to  decide  upon.  He  could  not  suppose 
that  the  certificate  had  been  given,  and  he  re- 
fused to  allow  it  unless  the  paper  was  shown, 
and  the  paper  was  produced.  The  State,  how- 
ever, gave  no  money  j  but  it  gave  its  credit  for 
$50,000,  in  scrip.  After  possessing  itself  of  this 
advantageous  speculation,  it  went  on  and  collect- 
ed a  revenue  of  several  hnndred  dollars^  but 
paid  out  by  thousands.  It  assumed  the  form  of 
a  purchase  and  payment,  but  it  was  in  fact  a 
gift.  lie  spoke  of  this,  to  illustrate  what  he 
meant  when  he  said  that  the  one  committemust 
be  charged  with  ail  the  ways  and  means  by 
which  revenue  can  be  obtained,  or  a  debt  cre- 
ated. He  then  went  on  to  say  that  he  thought 
these  resolutions  were  about  as  full  as  they 
could  now  be  made.  There  must  and  would  be 
additions  ;  but  of  those  additions  he  did  not  feel 
at  liberty  to  speak.  When  the  committee  who 
had  this  in  charge,  had  made  it  as  perfect  as 
they  could,  if  the  gentleman  from  New- York 
(Mr.  Tilden)  then  desired  to  take  the  question 
on  striking  out,  he  would  have  no  objection  j 
but  until  they  had  had  time  given  them  to  amend 
both  in  form  and  substance,  he  supposed  the 
question  on  striking  out  would  not  be  pressed. 
If  the  amendment  of  the  gentleman  from  New- 
York  were  pressed,  then  those  gentlemen  who 
desired  a  separate  committee  on  State  credit, 
would  resist  it,  because  it  would  give  them  an 
opportunity  to  add  a  sixteenth  resolution  as 
proposed  by  the  gentleman  from  Genesee,  (Mr. 
Richmond, 

Mr.  JONES  adopted  the  amendment  sugges- 
ted by  the  gentleman  from  Herkimer,  to  add  the 
words  "  and  government"  after  the  word  **  con- 
stitution" in  each  resolution. 

Mr.  RICHMOND  believed  the  question  was 
on  his  amendment  which  was  a  separate  propo- 
sition. The  others  had  arisen  as  amendments 
to  the  report  of  the  committee.  His  proposition 
affected  neither  the  amendmentof  the  gentleman 
from  Herkimer  nor  those  of  the  gentlemen  from 
New.  York  j  he  therefore  hoped  it  would  be  un- 


derstood  that  whatever  disposition  was  made  of 
his,  no  effect  would  be  produced  on  the  others. 

The  CHAIRMAN  (Mr.  Tallmadge)  stated 
the  secretaries  were  in  some  difficulty  in  conse- 
quence of  the  position  of  things  unJer  these  a- 
menJments.  He  was  of  opinion  that  as  the  a- 
mendment  of  the  gentleman  from  Genesee  wasof- 
eredas  a  16th  resolution^  was  not  in  order  until 
they  had  disposed  of  the  fifteen.  He  explained 
the  position  of  affairs,  placing  Mr.  Tilden's 
amendment  in  the  foreground  and  even  that  to 
be  irregular  in  the  shape  in  which  it  was.  The 
committee  was  upon  the  3rd  resolution,  and  Mr. 
Tilden  might  move  to  strike  out  certain  wrorJs 
as  a  compact  and  separate  amendment,  but  he 
could  not  offer  an  amendment  which  would  ex- 
tend over  the  whole  series  of  resolutions,  other- 
wise they  would  find  it  difficult  to  take  any  ac- 
tion whatever. 

Mr.  RICHMOND  enquired  if  it  would  relieve 
the  committee  from  its  difficulty  if  he  withdrew 
from  the  lesolution  its  number? 

The  CHAIRMAN  said  his  impression  was 
that  it  would,  or  the  gentleman  might  offer  it 
as  an  addition  to  the  3rd  resolution. 

Mr.  RICHMOND  modified  his  amendment  as 
indicated,  leaving  its  location  without  a  de- 
signation. 

Mr.  PATTERSON  said  then  it  was  not  an  a- 
mendment  to  the  3rd  resolution  and  could  not  be 
entertained.  The  Chairman  was  right  in  the 
position  he  had  taken.  The  gentleman  from 
Genesee  had  given  them  a  deal  of  trouble  with 
this  amendment — at  one  time  it  was  an  amend- 
ment to  the  2d  resolution — then  tu  the  3d;  at  an- 
other it  was  a  16th  resolution,  and  now  it  was 
nowhere. 

The  CHAIRMAN  said  if  the  gentleman  would 
only  say  where  it  was  to  come  in  they  should 
know  what  to  clo  with  it.   , 

Mr.  RICHMOND  said  he  was  willing  to  let  it 
lie  on  the  table  until  the  15  resolutions  had  been 
disposed  of  and  then  he  would  call  it  up. 

The  CHAIRMAN  assured  the  gentleman  from 
Genesee  that  It  should  be  taken  care  of.  The 
questio-n  then  recurred  on  Mr.  Tilden's  amend* 
ment. 

Mr.  TILDEN  restated  and  explained  his  a- 
mendment  and  expressed  his  willingness  to  have 
the  vote  taken  fifteen  times  if  the  rules  required 
it,  instead  of  strking  out  all  at  once  that  he  pro- 
posed to  strike  out. 

Mr.  PATTERSON  moved  that  the  committee 
rise  and  report  progress  and  ask  leave  to  sit 
again, which  was  carried,  and  the  committee  rose- 

The  PRESIDENT  put  the  question  on  grant- 
ing leave. 

Mr.  NICHOLAS  said  it  appeared  to  him  the 
experience  of  a  few  days  must  have  convinced 
many  gentlemen  that  it  would  have  been  better  to 
have  adopted  the  report  of  the  committee  of  17, 
and  to  have  permitted  the  several  committees  to 
be  appointed.  If  they  had  done  so,  perhaps  by 
this  time  they  would  have  had  a  report  from 
some  one  of  those  committees,  and  then  the 
Convention  would  have  had  work  to  do.  He 
thought  even  now  the  Convention  should  again 
take  the  control  of  this  matter,  by  refusing  leave- 
to  sit  again.  If  when  they  got  reports  from  the 
several  committees  any  omissions  should  bedis. 
covered  by  gentiemen,  it  would  be  competent 
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for  any  of  them  to  offer  a  resolution,  proposing 
the  appointment  of  a  new  committee.  He  hoped 
the  Convention  would  refuse  permission  to  sit 
again. 

Mr.  LOOMIS  thought  the  time  spent  in  de- 
bate on  this  subject,  resulted  in  the  presentation 
constantly  of  new  views,  and  was  not  misspent, 
either  yesterday  or  to-day.  It  would  not  be  a 
misuse  of  time  to  go  into  the  same  discussion 


to-morrow.  Better  take  the  usual  course. — 
Other  suggestions  were  to  be  made  no  doubt, 
which  it  was  desirable  to  hear.  Take  the  time 
necessary — for  it  was  more  importent  that  this 
thing  should  be  done  right,  'han  done  quick. 

Mr.  CHATFIELD  here  moved  an  adjourn- 
ment,  and  the  Convention 

Adj.  to  11  o'clock  to-morrow  morning. 


WEDNESDAY,  JUNE  10. 

Prayer  by  the  Rev.  Mr.  Benedict.  j  gentleman  who  read  it  would   agree  with  him 

The  minutes  of  yesterday's  proceedings  were  j  that  its  phraseology  was  more  appropriate, 


amended  on  motions  by  Messrs.  STRONG  and 
KENNEDY,  and  were  then  approved. 

EUSINESS  OF  THE  CONVENTION. 
Mr.  CHATFIELD  rose  to  make  a  motion 
which  he  hoped  would  meet  the  general  approval 
of  the  Convention.  They  were  now  in  the  third 
day  of  the  second  week  of  the  session,  and  as 
yet  they  were  not  prepared  to  enter  upon  the 
more  important  and  substantial  business  of  the 
Convention.  He  moved  that  all  the  previous 
orders  of  business  be  passed  over,  and  that  the 
Convention  proceed  to  consider  the  unfinished 
business  of  yesterday 

The  motion  was  agreed  to,  and  the  unfinished 
business  of  yesterday  was  taken  up.  The  pend- 
ing question  was  on  granting  to  the  committee 
of  the  whole  leave  to  sit  again  on  the  report  and 
resolutions  of  the  committee  of  17. 

Mr.  BERGEN  hoped  the  Convention  would 
refuse  leave  to  sit  again.  It  appeared  to  him 
that  a  great  deal  of  time  had  been  consumed  un- 
necessarily. They  had  better  keep  this  business 
before  the  Convention,  where  amendments 
could  be  made  as  well  as  in  committee  of  the 
whole,  and  by  doing  this,  much  would  be  ac- 
complished. They  had  been  eight  days  in  ses- 
sion, and  they  had  made  but  little  progress. — 
It  would  be  admitted  by  all  that  it  would  be  bet- 
ter to  get  at  the  work  itself,  than  to  consume 
time  in  preliminaries. 

The  question  on  granting  leave  was  put  and 
lost — ayes  48,  noes  50. 

Mr.  WARD  moved  that  the  resolutions  be  now 
taken  up  in  the  Convention,  and  considered  sep- 
arately, each  being  taken  up  by  itself  for  amend- 
ment. 

Mr.  MANN  moved  that  the  resolutions  be 
taked  up  in  numerical  order,  and  each  acted  up- 
on and  completed  separately. 

Mr.  TILDEN  hoped  they  would  not  be  taken 
up  separately.  The  pending  amendment,  as 
well  those  of  the  gentleman  from  New  York 
the  chairman  of  the  committee  (Mr.  Jones.)  as 
those  offered  by  himself,  proposed  some  little  a- 
mendment  and  modification,  running  through  all 
the  resolutions,  and  it  would  be  as  well  to  have 
the  question  taken  on  those  amendments  to  all 
the  resolutions  together. 

Mr.  NICHOLAS  thought  the  question  was  on 
the  adoption  of  the  report  of  the  committee  of 
17 

Mr.  KIRKLAND  said  the  motion  of  the  gen- 
tleman from  New  York  did  not  affect  the  report 
of  the  committee  of  17  in  substance  j  but  any 


j  and 
that  it  avoided  much  verbrage,  while  the  sub- 
stance was  preserved.  He  hoped  therefore  the 
question  would  first  be  taken  on  the  amendment 
of  the  gentleman  from  New  York,  which  all 
understood,  and  which  not  only  possessed  the 
merits  he  had  specified,  but  avoided  all  those 
scruples  respecting  which  gentleman  had  spoken. 
The  PRESIDENT  said  the  question  was  on 
the  motion  of  the  gentleman  from  Westchester, 
to  take  up  the  resolutions  in  their  order. 

Mr.  KIRKLAND  desired  the  gentleman  from 
Westchester  to  waive  that,  and  to  let  the  ques- 
tion be  taken  on  the  amendment  of  the  gentle- 
man from  New  York,  (Mr.  Tilden.) 

The  PRESIDENT  said  the  motion  of  the  gen- 
tleman from  New  York  (Mr.  Tilden)  would  not 
be  in  order,  until  the  motion  of  the  gentleman 
from  Westchester  was  disposed  of. 

Mr.  CHATFIELD  thought  the  Chair  was  in 
error,  inasmuch  as  the  14th  rule  provided  that 
"  amendments  proposed  in  committee  of  the 
whole,  shall  be  deemed  pending  in  the  Conven- 
tion, if  called  for  by  a  member  ;"  and  that  such 
amendments  could  not  be  over-rode  by  any  but 
a  privileged  motion,  which  that  of  the  gentle- 
man from  Westchester  was  not. 

Mr.  TILDEN  called  for  the  consideration  of 
his  amendment. 

Mr.  WARD  thought  the  gentleman  from  Otse- 
go (Mr.  Chatfield)  in  error.  It  was  true  the 
amendments  offered  in  committee  of  the  whole 
could  be  offered  in  convention,  but  the  amend- 
ment of  the  gentleman  from  New- York  was  not 
first  offered  here.  He  explained  the  practice  in 
the  house  of  representatives  and  in  the  senate 
of  the  U.  S.,  where  bill  were  taken  up  section 
by  section  for  amendment,  before  amendments 
were  offered  to  the  whole.  He  desired,  there- 
fore; that  they  should  now  proceed  in  order  with 
each  resolution  in  succession,  and  thus  dispose 
of  the  amendment  of  the  gentleman  from  New 
York. 

Mr.  TILDEN  contended  that  the  question 
came  into  convention  just  as  it  was  pending  in 
the  committee  of  the  whole.  Under  the  general 
parliamentary  law  this  was  not  so,  but  it  was 
under  a  special  provision  of  the  convention. 

Mr.  WARD  felt  anxious  that  the  convention 
should  proceed  to  the  consideration  of  the  reso- 
lutions, and  he  contended  that  his  motion  was 
first  in  order,  as  the  gentleman  from  New. y0rk 
did  not  call  for  the  consideration  of  his  amend- 
ment  until  after  his  (Mr.  Ward's)  motion  was 
made. 
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Mr.  MURPHY  submitted  that  the  Chair  was 
right.  We  had  no  report  from  the  committee  of 
the  whole,  except  that  they  had  had  these  resolu- 
tions under  consideration.  We  had  refused  them 
leave  to  sit  again.  Hence  we  had  before  us  none 
of  the  amendments  offered  in  committee — and 
hence  the  first  motion  made  here  must  have  pre- 
cedence. He  suggested  however  to  the  gentle- 
man from  Westchester  to  allow  us  to  take  a 
question  on  the  substitute  proposed  by  the  gen- 
tleman from  New  York  (Mr.  Tilden) — for  it 
was  rather  m  the  nature  of  a  substitute  for  the 
whole  scheme  of  the  committee  of  17.  And  all 
must  admit  that  it  was  drawn  with  much  more 
skill  and  art  than  that  of  the  committee  of  17, 
aud  more  susceptible  perhaps  of  such  amend- 
ments as  gentlemen  might  desire  to  propose. 
Whilst  therefore  he  thought  the  gentleman  from 
Westchester  was  right,  as  to  the  point  of  order, 
Mr.  M.  thought  he  would  do  the  House  a  ser- 
vice, under  its  embarrassment,  if  he  would  allowr 
the  motion  pending  in  committee  of  the  whole, 
to  be  renewed  here;and  a  question  taken  en  that 
first. 

Mr.  WARD  had  no  objection,  and  waived  his 
motion. 

Mr.  TILDEN  then  renewed  his  amendment. 
[Published  yesterday  at  length.] 

The  CHAIR:  That  is  to  amend  all  the  reso- 
lutions of  the  committee  of  seventeen,  by  one 
vote. 

Mr.  JONES  remarked,  as  the  proposition  was 
to  strike  out  from  each  of  the  original  resolu- 
tions, the  words  "  so  much  of  the  Constitution 
as  relates  to,"  and  the  words  i;  be  referred  to  a 
committee  to  consider  and  report  thereon" — it 
was  competent  for  him  now  to  make  as  perfect 
as  possible  the  matter  proposed  to  be  struck  out. 
He  renewed  therefore  the  amendment  suggested 
by  the  gentleman  from  Herkimer,  and  others,  to 
insert  in  each  of  the  resolutions,  after  the  word 
"  Constitution,"  the  words  u  and  government ;" 
and  this  proposition  took  precedence.  As  he 
had  already  stated,  he  did  not  consider  it  mate- 
rial to  amend  at  all ;  for  the  word  Constitution 
meant  not  only  the  written  Constitution,  but  all 
subject  matters  connected  therewith.  But  as 
others  thought  differently,  he  would  make  the 
phraseology  conform  to  their  wishes.  As  to  the 
amendment  of  his  colleague  (Mr.  Tilden),  he 
had  but  a  word  to  say.  We  had  met  here, 
charged  with  the  duty  primarily  to  amend  and 
revise  the  Constitution.  He  desired,  therefore, 
that  this  should  appear  upon  the  face  of  these 
resolutions  of  reference.  The  amendment  or 
substitute  of  his  colleague  made  the  amendment 
of  the  Constitution  a  secondary  matter — his  pro- 
position being  that  committees  be  appointed  on 
certain  matters  and  things  in  general,  and  then 
that  so  much  of  the  Constitution  as  related  to 
them  should  be  referred  to  them  respectively.  It 
was  a  mere  question  of  form,  however,  and  it 
was,  after  all,  a  matter  of  form  throughout. 

The  PRESIDENT  here  remarked  that,  ordi- 
narily, in  legislation,  when  a  bill,  for  instance, 
containing  a  number  of  sections,  was  under  con- 
sideration— it  was  taken  up  by  sections.  This 
brought  the  attention  of  the  body  to  the  particu- 
lar section  in  hand,  and  had  been  found  in  prac- 
tice to  be  the  best  and  safest  course.  The  Chair 
regarded  these  resolutions  of  the  committee  of 


seventeen  as  analagous  to  a  bill  containing  seve- 
ral sections,  and  that  the  usual  parliamentary 
course  should  be  adopted  in  acting  on  them — that 
is,  that  they  should  be  taken  up  separately.  In 
this  view  of  the  matter,  the  motion  to  amend  all 
the  resolutions  at  once,  was  not  in  order — nor 
the  other  proposition,  (Mr.  Jones',)  which  was 
of  the  same  general  character.  Therefore,  un- 
less overruled  by  the  Convention,  the  Chair 
should  direct  the  first  resolution  of  the  commit- 
tee of  seventeen  to  be  read  for  amendment 

Mr.  TILDEN  then  modified  his  amendment  so 
as  to  make  it  apply  to  the  first  resolution  only. 
That  would  test  the  sense  of  the  Convention. 

Mr.  MARVIN  suggested  that  the  gentleman 
should  move  his  entire  amendment  as  a  sub- 
stitute for  the  original  resolutions.  If  accepted 
as  a  substitute  by  the  Convention,  then  it  would 
be  the  proposition  before  the  Convention,  and 
open  for  amendment.  This  was  often  the  case 
in  legislative  bodies,  that  one  whole  bill  was 
substituted  for  another,  and  became  in  turn  the 
subject  of  amendment. 

Mr.  PATTERSON  thought  much  time  might 
be  saved  if  gentlemen  wrould  consent  at  once  to 
have  the  question  taken  on  the  first  resolution  of 
the  committee  of  17.  It  was  a  plain,  simple 
proposition,  referring  to  a  committee  so  much  of 
the  Constitution  as  related  to  the  apportionment, 
election,  tenure,  and  compensation  of  the  legis- 
lature. All  the  talk  we  had  had,  amounted 
to  nothing.  We  had  consumed  two  or  three 
days  in  talking,  and  had  now  got  back  to 
where  we  started.  Suppose  we  stuck  on  the  pre- 
amble of  the  gentleman  from  New-York  (Mr. 
Tilden).  how  would  that  improve  this  simple 
proposition?  He  regretted  that  a  gentleman 
who  was  so  particular  about  terms  and  language 
had  not  been  on  the  committee  of  17  that  he  might 
have  fixed  this  up  to  suit  himself.  The  original 
resolutions  were  on  the  journal,  and  well  enough. 
Why  not  take  them  up  and  acton  them,  like  men 
of  common,  sense,  and  see  if  we  could  not  do 
something.     We  had  talked  long  enough. 

Mr.  MARVIN  said  his  suggestion  was  intend- 
ed to  bring  the  Convention  to  a  vote  now  on  the 
question  whether  we  would  take  up  the  substi- 
tute of  Mr.  Tilden  for  amendment,  instead  of 
the  original  resolutions.  The  substitute  was  of- 
fered, as  he  understood  it,  to  relieve  some  gen- 
tlemen of  a  difficulty  or  misapprehension  as  to 
the  language  of  the  original  resolutions — they 
imagining  that  by  the  word  constitution  the  com- 
mittee of  17  meant  simply  to  refer  parts  of  the 
present  constitution,  and  excluding  all  other  mat- 
ters connected  with  it.  Many  preferred  to  refer 
specified  subjects — and  under  these  suggestions, 
the  substitute  was  drawn  up  and  submitted.  It 
wras  immaterial  which  of  these  plans  we  took 
up — but  he  confessed  he  liked  the  arrangement 
in  the  substitute  the  best.  If  that  was  accepted 
for  amendment,  then  we  could  take  up  each  sub- 
division separately  and  dispose  of  it. 

Mr.  NICOLL  believed  the  sense  of  the  Con- 
vention was  in  favor  of  the  substitute,  as  a 
matter  of  form;  and  he  suggested  that  a  motion 
to  lay  aside  the  original  report  and  take  up  the 
substitute  would  be  in  order. 

Mr.  TILDEN  suggested  that  a  vote  on  his 
proposition  to  amend  the  first  of  the  original  re- 
solutions would  dispose  of  the  whole. 
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Mr.  LOOMIS  sustained  the  Chair  on  the  point 
of  order— and  remarked  that  we  had  only  to 
come  fo  a  vote  on  the  pen  ling  motion,  to 
settle  the  principle  as  to  which  of  the  two  we 
would  take  up.  Mr.  L.  said,  that  as  one  of  the 
committee  of  17,  he  gave  his  assent  to  these  re- 
solutions in  the  form  in  which  they  were;  but  it 
was  due  to  himself  to  say  that  he'  had  a  prefer- 
ence for  the  form  proposed  by  Mr.  Tilden — for 
that  gentleman's  proposition  was  substantially, 
in  form,  like  that  he  (Mr.  L.)  submitted  a  day 
or  two  ngo.  He  did  not  therefore  feel  bound  so 
far  by  his  assent  to  the  report  of  the  committee 
of  17,  as  to  prevent  his  voting  according  to  his 
original  views  of  the  matter. 

Mr.  MORRIS  enquired  whether  if  this  sub- 
stitute of  his  colleague  was  accepted,  it  would 
be  in  order  to  amend  it. 

The  CHAIR  replied  that  such  was  the  under- 
standing. 

The  question  was  then  put  on  Mr.  Tilden's 
motion  to  strike  out  the  first  original  resolution 
of  the  committee  of  17,  and  insert: — 

Reso'ved,  That  standing  committees  be  appointed 
to  consider  and  report  on  the  following  subjects,  and 
that  the  several  pirts  of  the  exis  ing  Constitution 
which  relate  to  those  subjects  respectively,  be  also  re- 
ferred to  said  committees: 

1  The  apportionment,  elec  ion,  tenure  of  office  and 
compei. s  i  i  >u  of  the  Jegislature. 

Mr.  MORRIS  said  he  had  read,  since  he  had 
taken  his  seat  here,  the  compilation  of  his  learn- 
ed associate  from  New -York,  and  he  preferred 
it  decidedly  to  the  original  resolutions  of  the 
committee  of  seventeen.  But  it  struck  him  that 
the  substitute  still  required  amendment.  The 
intention  of  it,  no  doubt,  was  to  refer  several 
distinct  classes  of  subjects  to  separate  commit- 
tees ;  but  as  he  understood  it,  there  might  be  a 
doubt  whether  each  particular  subject  mention- 
ed, without  reference  to  the  classes  under  which 
they  were  arranged,  might  not  be  referred  to 
as  many  committees.  Mr.  M.  therefore  moved 
to  amend,  so  that  the  resolution  would  read  : 

"Resolved,  That  a  commitiee  be  appointed  to  con- 
sider and  report  on  each  of  the  fo  I  lowing  classes  of 
subjects,"  &c. 

Mr.  TILDEN  remarked,  that  his  phraseology 
was  the  same  as  the.  standing  rules  of  the  two 
houses  in  that  respect.  Mr.  T.  read  the  fifty- 
third  rule  of  the  Assembly,  to  show  that  his  sub- 
stitute was  in  exact  conformity  with  it.  He  did 
not  think  the  amendment  would  make  it  any 
more  perspicuous  or  definite 

Mr.  Morris'  amendment  was  adopted, 

Mr.  MARVIN  suggested  that  we  should  not 
take  the  question  on  each  of  these  subdivisions 
separately  ;  but  take  them  up,  one  by  one,  and 
amend  them,  if  necessary,  until  we  had  got 
through — so  that  we  might  turn  back  to  either, 
and  change  it,  if  subsequent  alterations  should 
make  it  necessary.  And  he  moved, in  order  that 
we  might  have  the  whole  subject  before  us,  that 
the  entire  substitute  of  Mr.  Tilden  be  accepted 
for  amendment.  This  he  believed  would  meet 
the  views  of  the  gentleman  from  Herkimer,  to 
whose  great  parliamentary  experience,  Mr.  M. 
was  willing,  however,  to  defer. 

Mr.  HOFFMAN  remarked,  that  the  practice 
alluded  to  was  the  settled  practice  in  every  le- 
gislative body  in  the  Union,  in  committee  of  the 
whole,  except  in  the  legislature  of  this  State — 


that  is,  the  committee  of  the  whole,  like  any 
other  committee,  proceeded  only  by  way  tf 
amendment — passing  over,  without  finally  adopt, 
ing,  propositions  as  they  came  up,  with  or  with- 
out amending  them — and  going  back  to  any  pro- 
position that  had  thus  been  passed  over  and 
amending  it ;  and  it  was  in  that  case  that  a  mea- 
sure could  be  passed,  amounting  to  what  was 
called  a  substitute.  But  no  such  practice  exist- 
ed in  the  house,  in  any  legislative  body  what- 
ever.  It  could  not  be  done  here  ;  and  lit  nee,  in 
the  beginning  he  wanted  this  project  perfected 
in  committee,  where  we  shouli  be  disentangled 
of  this  rule.  But  the  house  having  taken  the 
course  it  had — having  indulged  the  committee  of 
the  whole  one  day,  and  twenty  minutes  another, 
he  had  no  desire  to  see  it  go  back  agnin  into 
committee.  The  house  had  now  adopted  the 
formal  part  of  this  substitute  ;  and  they  would 
find  no  serious  difficulty  in  getting  through  with 
all  sorts  of  amendments  to  it,  if  gentlemen  would 
only  be  a  little  patient.  There  appeared  to  be 
a  great  anxiety  to  get  on  with  serious,  consti- 
tutional legislation,  whilst  yet  so  little  disciplined 
to  the  rules,  that  we  could  scarcely  manage, 
with  tolerable  success,  to  get  through  these  fif. 
teen  propositions.  If  the  question  was  now  put 
on  this  first  proposition,  then  it  would  be  com- 
petent for  gentlemen  to  propose  amendments  to 
suit  their  present  or  prospective  views  :  and  for 
this  body  to  dispose  of  it.  That  done,  we  must 
take  up  the  second  proposition,  and  dispose  of 
that.  He  advised  that  we  should  adhere  to  this 
rule  in  the  house  ,•  and  if  we  wanted  to  dispense 
with  it,  the  only  course  was  to  send  it  to  a  com- 
mittee of  the  whole,  or  a  select  committee — 
With  a  little  patience,  we  should  no  doubt  be 
able  to  get  through  with  it  to-day. 

Mr.  LOOMIS  aecorded  rather  with  the  views 
of  the  gentleman  from  Chautauque  (Mr.  Mar- 
vin.) As  we  were  acting,  though  in  the  house, 
as  in  committee  of  the  whole,  we  had  better 
take  the  usual  course  in  committee — that  is, 
take  up  these  propositions  separately,  and  if  no 
amendments  were  proposed,  or  if  made  and 
adopted,  lay  it  aside,  and  take  up  the  next. — 
When  we  got  through,  if  they  all  matched,  then 
adopt  the  whole  of  them 

The  first  branch  of  Mr.  Tilden's  proposition 
as  amended,  was  adopted. 

The  second  subdivision  was  agreed  to  thus  : 

2,  The  powers  and  duties  of  the  legislature,  exceptas 
to  matters  otherwise  reftried. 

Mr.  TILDEN  then  asked  the  unanimous  con- 
sent of  the  convention  to  amend  all  the  resolu- 
tions, in  accordance  with  the  amendment  of  the 
preceding  resolutions,  to  avoid  taking  a  separate 
vote  on  each  proposition,  all  being  to  the  same 
in  effect  and  purpose. 

The  suggestion  was  adopted,  and  the  wrords 
stricken  out>  thereby  making  Mr.  Tilden's 
amendment,  or  substitute,  assume  the  place  ot 
the  report  of  the  committee  of  17. 

To  the  third  subdivision,  which  was  in  these 
words, 

3.  Canals,  internal  improvements,  public  revenues 
and  property  and  public  debt,  and  the  powers  and  du- 
ties of  the  legislature  in  refere  ce  thereto. 

Mr.  O'CONOR'S  amendment  was  offered,   to 
add  the  words, 
"  And  the  restrictions,  if  any,  proper  to  be  impo» 
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wd,  on  the  action  of  the  legislature  *»  making  dona- 
tious  from  ,he  public  funds,  and  in  making  loans  of  the 
moneys  a,i  \  Ciudit  of  the  slate. '* 

Mr.  LOOMIS  said  there  was  no  objection  on 
his  part  to  the  principle  of  this  amendment,  for 
he  considered  it  embraced  in  the  language  of  the 
subdivision;  his  only  objection  was  to  the  tau- 
tology and  repetition  which  it  would  occasion. 
The  terms  "  the  powers  and  duties  of  the  legis- 
lature in  reference  thereto,"  must  necessarily 
embrace  the  powers  and  duties  of  the  legislature 
in  relation  to  loans,  property,  funds  and  every- 
thing appertaining  thereto.  If  however  any  dif- 
ficulty could  arise  from  the  language  in  its  pres- 
ent shape,  it  could  be  avoided  by  adding  the 
word  "  credit"  after  the  word  "debt."  In  his 
judgment  the  committee  to  be  raised  by  this  sub- 
division was  a  proper  committee  to  treat  on  the 
subject  proposed  by  the  amendment;  and  it  was 
not  necessary  to  raise  a  separate  committee  on 
the  proposition  which  had  been  submitted  in  re- 
ference to  loaning  the  public  credit  or  funds  to 
incorporations  or  individuals.  The  day  for 
that  had  gone  by.  All  parties  were  opposed  to 
it  If  therefore  he  voted  against  this  amend- 
ment, it  was  not  because  he  desired  a  separate 
committee,  or  that  he  was  opposed  to  its  princi- 
ple, but  because  he  deemed  it  unnecessary.  He 
moved  to  put  in  the  word  "  credit"  as  he  had 
suggested. 

Mr.TOWNSEND  spoke  briefly  in  opposition  to 
the  amendment  of  his  colleague  from  New  York, 
believing  that  such  a  clause  was  surplusage. 

Mr.  RHOADES  was  in  favor  of  the  amend- 
ment and  he  hoped  it  would  be  adopted  even  if 
It  involved  some  tautology,  for  it  would  direct 
the  attention  of  the  committee  explicitly  to  the 
subject.  He  saw  no  difficulty  that  could  arise, 
and  if  there  should  be  a  redundancy  of  expres- 
sion, what  particular  objection  could  there  be,  as 
these  provisions  were  for  their  own  use  and  con- 
venience to  guide  their  deliberations;  and  when 
they  hadjdone  with  them  they  would  be  of  no 
use  to  any  one.  Severe  criticism  was  perfectly 
unnecessary. 

Mr.  TILDEN  hoped  the  amendment  would  be 
adopted. 

The  amendment  was  adopted. 

Mr.  STOW  moved  to  strike  out  the  third  sub- 
division 

Mr.  TILDEN  said  that  object  could  be  attain- 
ed by  voting  down  the  third  subdivision. 

Mr.  STOW  said  the  object  of  his  proposi- 
tion was,  as  the  Chair  would  perceive,  to  strike 
out  the  third  subdivision,  leaving  the  second  as 
it  had  been  adopted.  It  was  with  great  reluc- 
tance that  he  rose  to  take  part  in  the  debates  of 
the  Convention  at  this  early  period  of  the  ses- 
sion. Unaccustomed  as  he  was  to  parliamentary 
proceedings,  he  felt  unwilling  to  take  part  in  a 
discussion  of  matters  of  form,  nor  should  he 
have  arisen  now  but  that  he  conceived  in  this 
was  involved  a  point  of  substance  The  natural 
diffidence  which  he  felt,,  and  which  any  man 
must  f jel  who  was  placed  in  the  position  in 
which  he  stood,  was  increased  by  the  reflection 
that  he  found  himself  differing  from  manv  gen- 
tlemen here  who  were  accustomed  to  such  pro- 
ceedings. But  he  had  this  consolation  that  he 
was  sustained  by  an  authority,  which,  the  Con- 
vention would  pardon  him  when  he  said,  was 


quite  as  respectable  as  any  that  could  be  quoted 
at  this  time — namely  the  proceedings  of  the  Con- 
vention of  1821.  The  committee  by  which  these 
resolutions  were  reported  had  differed  from  the 
course  pursued  by  the  preceding  Convention,  and 
he  trusted  the  committee  would  pardon  him  for 
saying  that  it  had  been  inconsistent  with  itself. 
How  so?  The  Convention  of  1821  put  the  en- 
tire legislative  department  together  ;  but  this 
committee  proposed  to  make  a  separation,  there- 
by essentially  differing  from  what  was  deemed 
expedient  by  the  last  Convention  He  had  al- 
ready said  that  he  considered  the  committee  had 
been  inconsistent  with  itself.  The  committee  on 
looking  at  the  constitution  had  undoubtedly  en- 
deavored to  contemplate  the  great  and  essen- 
tial purpose  of  government.  They  saw  that 
all  governments  were  naturally  and  neces- 
sarily divided  into  executive,  legislative,  and 
judicial  departments.  And  when  they  came 
to  consider  the  executive  department,  the  com- 
mittee said  in  substance  that  it  should  be 
placed  with  one  committee  to  consider  its  pow- 
ers, duties,  tenure  of  office,  and  compensation; 
dividing  from  the  others  that  element  of  Govern- 
ment The  same  thing  had  been  said  in  regard 
to  the  judiciary,  by  putting  the  whole  subject  to- 
gether— by  saying  as  they  had  said  by  their  res- 
olutions, that  the  manner  by  which  judges  shall 
bn  selected,  their  compensation  and  the  tenure 
of  their  office,  were  fit  subjects  to  be  united  and 
should  all  go  to  one  committee.  And  he  agreed 
with  the  committes  in  relation  to  the  Executive  ; 
and  he  agreed  also  in  the  views  taken  of  the  ju- 
diciary ;  but  he  thought  the  department  princi- 
ple had  been  laid  down  and  should  be  applied 
also  to  the  legislative.  In  his  judgment  it  was 
more  essential  that  it  should  be  applied  to  the 
legislative  department  than  to  any  other.  How 
so?  It  would  perhaps  be  said  that  the  powers 
and  duties  of  the  legislature  are  multifarious, 
embracing  a  vast  extent,  and  a  great  variety  ot 
subjects  on  which  the  legislative  power  mustact. 
He  admitted  this  to  be  true  ;  aud  hence  the 
necessity  that  they  should  not  confuse  the  sub. 
ject.  It  was  for  this  very  reason  that  they  here 
appointed  committees  when  subjects  were  mul- 
tifarious to  arrange  and  digest  them.  So  in  this 
matter  he  would  have  one  committee  because  the 
subject  was  too  multifarious;  let  it  come  be- 
fore us  in  a  systematic  lorm.  Do  not  let  us 
have  presented  here  by  one  committee  the 
power  and  duties,  and  by  another,  restrictions 
on  them.  How  would  such  a  distribution 
practically  work  ?  He  appealed  to  gentlemen 
of  more  experience  than  he  possessed.  One 
might  report  that  the  legislature  possessed 
certain  power  and  the  other  that  it  should  not 
possess  the  power,  and  where  should  they  stand 
on  that  subject  ?  He  was  of  opinion  that  it 
would  be  impossible  for  the  committee  under 
the  second  resolution  to  act  wisely  and  prudent- 
ly without  having  the  subject  embraced  by  the 
3rd  resolution  belore  them.  He  would  illus- 
trate this  position.  He  would  suppose  that  to 
one  committee  was  referred  the  question  to  con- 
sider how  long  the  legislature  should  hold  office, 
and  what  should  be  the  powers  vested  in  that 
particular  department  of  the  Government.  And 
suppose  it  was  the  province  of  another  to  consi- 
der whether  the  executive  should  possess  a  qual- 
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lified  veto  power.  How  was  the  one  committee 
to  determine  whether  there  should  be  a  restrict- 
ion or  an  abolition  of  the  veto  power  of  the  Ex- 
ecutive unless  they  knew  that  the  legisla- 
ture was  going  to  be  invested  with  the  power 
which  that  course  would  render  requisite?  In 
another  point  of  view — he  would  notice  this 
subject  for  the  sake  of  illustration.  In  his  opin- 
ion it  was  utterly  impracticable  to  refer  to  these 
several  committees,  different  branches  of  the 
same  subject;  it  was  found  impracticable  in  this 
Convention,  as  had  been  made  manifest  by  the 
doubts  which  had  been  expressed  by  gentlemen 
who  did  not  understand  whether  certain  subjects 
were  in  tht  resolutions  ;  and  if  that  were  so 
how  would  the  case  stand  by  and  by,  when  every 
gentleman  eame  to  propose  his  own  peculiar  ideas 
to  the  Convention.  He  would  submit  by  way 
of  illustration,  another  view.  Suppose  he  pro- 
posed that  the  present  restriction  in  the  consti- 
tution to  guard  against  lotteries,  should 
be  continued  in  the  constitution,  to  which 
of  the  committees  would  it  be  referred? — 
He  knew  gentlemen  might  say  it  belonged  to 
the  revenue  department,  and  that  it  would 
naturally  go  to  .that  committee;  but  he  sub- 
mitted that  so  far  as  the  prohibition  of  lotteries 
was  concerned  it  was  much  more  a  matter  of 
police.  It  was  so  understood  by  the  last  con- 
vention. It  was  a  matter  of  morals  rather  than 
of  finance.  He  mentioned  this  simply  by  way 
of  illustration.  Suppose  again  he  were  to  in- 
troduce a  proposition  to  prohibit  the  sale  of  the 
product  of  state  prison  labor  except  by  auction, 
would  this  belong  to  the  subject  of  state  prison 
discipline?  He  could  in  short  illustrate  this  by 
many  propositions, but  they  would  all  lead  to  the 
same  conclusion  that  they  should  not  separate 
that  which  was  not  susceptible  of  division.  All 
these  branches  were  but  parts  of  one  great 
whole,  and  it  would  not  be  wise  or  prudent,  or 
safe  to  adopt  these  different  propositions.  All 
should  go  into  the  hands  of  one  committee;  one 
committee  should  have  all  the  parts  of  the  sub- 
ject before  them,  so  that  all  might  bear  a  proper 
reference  to  each,  and  each  bear  a  proper  pro- 
portion to  all. 

Mr.  LOOMIS  said  there  were  a  large  number 
of  these  propositions  that  related  to  the  powers 
and  duties  of  the  legislature,  and  if  all  these  were 
referred  to  the  same  committee  it  appeared  to 
him  the  Convention  would  devolve  on  that  com^ 
mittee  two- thirds  of  the  business  of  *he  Conven- 
tion. That,  as  he  understood  it  was  the  propo- 
sition of  the  gentleman ,  who  seemed  to  think 
that  the  several  committees  would  find  it  difficult 
to  define  the  dividing  line  of  their  duties.  There 
were  many  subjects  respecting  which  doubts 
might  arise  and  on  which  different  committees 
might  report,  but  if  they  did,  where  was  the 
harm?  Surely  the  Convention  would  not  be  em- 
barrassed by  the  several  reports;  they  would  be 
the  more  likely,  by  the  aid  of  additional  informa- 
tion ,  to  arrive  at  correct  conclusions  He  was  not 
strenuous  as  to  the  propositions  which  had  been 
reported,  but  they  did  appear  to  him  to  present 
the  natural  divisions  which  would  enable  the 
committees  to  define  their  lines  of  separation. 

The  motion  to  strike  out  was  then  put  and  lost. 

Mr.  SHEPARD  moved  to  amend  the  third 
WitocuunMuu  uy  inserting  after  the  words  "  public 


revenues,"  the  words  "and  the  safe  keeping  and 
disbursement  thereof."  He  said  he  would  not 
have  called  the  attention  of  the  Convention  to 
this  if  he  had  not  deemed  it  of  considerable  im- 
portance. He  did  not  know  how  it  was  in  those 
parts  of  the  state  represented  by  other  gen- 
tlemen in  the  Convention,  but  in  New-York  there 
was  a  clear,  distinct,  and  decided  feeling  on  this 
proposition;  its  signification  was  clearly  under- 
stood and  its  purposes  sought  to  be  achieved. — • 
When  he  heard  one  gentleman  say  the  proposi- 
tions of  every  member  should  go  to  the  commit- 
tees, and  that  it  would  be  better  to  endure  the 
evil,  if  evil  it  could  be  called,  of  surplusage,  than 
that  any  should  be  shut  out,  it  struck  him  it 
was  perfectly  proper  that  he  should  send  up  the 
proposition  then  before  them.  It  was  very  clear 
that  the  terms  of  the  third  proposition  did  not 
embrace  it;  and  it  was  also  clear  that  it  was  de- 
sired by  a  large  proportion  of  the  people  of  this 
state  that  the  Convention  should  consider  it.  For 
the  purpose  then  of  procuring  the  judgment  of  a 
committee  and  of  the  Convention  upon  that  sub- 
ject, he  submitted  the  amendment. 

Mr.  TOWNSEND  concurred  in  the  views  ex- 
pressed by  his  colleague  as  to  the  fixed  public 
sentiment  on  this  subject. 

Mr.  WORDEN  said  before  they  voted  on  the 
proposition,  he  should  be  glad  if  the  gentleman 
from  New  York  would  define  its  meaning.  It 
seemed  to  him  perfectly  unintelligible;  it  was 
without  any  meaning  whatever.  He  would  en- 
quire of  the  gentleman  from  New  York  if  he 
supposed  there  was  to  be  no  power  in  the  legis- 
lature in  regard  to  the  safe-keeping  or  disburse- 
ment of  the  public  revenues,  and  if  he  deemed 
it  necessary  for  this  Convention  to  frame  a  spe- 
cial clause  to  confer  that  power?  If  the  gentle- 
man had  that  idea,  he  had  no  very  enlarged  or 
just  notions  of  legislative  power.  If  the  gentle- 
man supposed  that  this  Convention  was  to  adopt 
a  rule  and  insert  it  in  the  Constitution,  by  which 
for  all  time  to  come,  and  under  which  for  all 
time  to  come,  the  public  money  and  revenues  of 
this  state  are  to  be  governed  and  controlled,  he 
would  like  that  that  gentleman  should  bring  it 
forward  more  definitely  and  clearly  than  he  had 
done  in  this  amendment  which  he  had  sent  tc 
the  Chair,  which  was  a  proposition  with  nc 
meaning — a  proposition  that  was  wholly  unin- 
telligible. If  the  gentleman  proposed  that  they 
should  adopt  a  rule — a  constitutional  provision — 
which  was  to  govern  in  this  respect, and  supersede 
all  legislative  power,  he  (Mr.  W.)  should  like 
to  see  it  submitted  in  a  tangible  shape  or  in  a 
manner  that  would  lead  them  to  see  that  such 
was  the  gentleman's  design. 

Mr.  SHEPARD  did  not  entertain  any  such 
absurd  notion  as  that  the  same  constitution 
which  creates  the  Legislature — which  gives  it 
the  power  to  draw  from  the  people  all  the  reve- 
nues that  may  be  necessary  for  the  government 
— would  not  give  even  by  implication,  if  not  in 
express  terms,  the  power  to  keep  and  disburse 
these  revenues.  He  supposed  the  power  to  col- 
lect implied  the  power  to  keep  and  disburse. — 
It  was  then  not  with  the  view  of  conferring  any 
new,  unheard  of  power  on  the  legislature,  that 
he  had  offered  his  amendment  to  the  third  pro- 
position which  came  to  them  from  the  commit- 
tee  of  17.    He  did  suppose,  and  he  said  it  in  an. 
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swer  to  the  gentleman  from  Ontario,  that  with- 
in the  last  ten  years  some  change  in  public  opin- 
ion may    have   taken  place  as   to  the  mode   of 
safe-keeping    and   disbursing    the    public    mo- 
ney.    He  did  suppose  that  there  was  a   clear 
and  decided  opinion  entertained  by   a  large   and 
respectable  number  of  the  voters  of  this  state  on 
that  subject  j  and  he   supposed   a  reference  of 
this  amendment  to  the   committee  would  direct 
its  attention  to  the  subject  of  the  safe  keeping 
and  the  disbursement  of  the  public  money — that 
it  would  iead  them  to  examine  any   proposition 
that   might  be  offered    by    any   large   number 
of  the  inJividuals  of  the  state.     It  was  not  so 
much    to     instruct     the    committee    to    report 
some  plan,  as  it  was  for  the  purpose   of  call- 
ing   the    attention    of    the    committee    expli- 
citly to  the  subject,  in  order  that  it  might  not  be 
forgotten  in  the  multiplicity  of  their  labors.  The 
committee  was  charged  with  a  vast  amount  of 
labor.     The  first  proposition  included   in  many 
respects  the  most  important  features  of  our  gov- 
ernment ;  and  he  (Mr.  Shepard)    was   desirous 
in  the  consideration  of  all  these  great  questions 
that  this   should  not  be  lost  sight  of.     The  gen- 
tleman from  Ontario  complained  that  his  propo- 
tion  was  put  in  an  abstract  form.     Why  that  was 
precisely  the  form  in  which  it  ought  to  be  put. — 
He  did  not  desire  to  instruct  the  committee  to  do 
any  particular  thing.     He  did  not  desire  to  ex- 
press  his   own   views,  for  gentlemen  would  re- 
member  that  they  were  not  discussing  substan- 
tive principles,  but  the  mere  order  and  distribu- 
tion of  business.     He  desired  this  subject  to  go 
to  the  committee,    that  they  might  report  there- 
in, as  they  deemed   expedient.     He   would  add 
this   other  consideration — that  he  so  offered  his 
proposition  from   motives   of  delicacy  towards 
all,   some   of  whom   might   differ  with  him  in 
opinion  on   the   subject.     The  gentleman  from 
Ontario  knew   that  this  was  a  matter  that  must 
be  considered  by  some  committee,   and   where 
could  be  the  harm  of  submitting  it?     If  it  were 
even  a  matter  of  personal  gratification  to  a  sin- 
gle  member   of  the    Convention,  it  was   one  of 
those  things  which  there  could  clearly  be  no  im- 
propriety in  referring.     He  therefore  said  again 
to  the  gentleman  from  Ontario  that  in  the  first 
place  it  was  put  in  an  abstract  form  to  avoid  an 
appearance   of  instruction   to   the   committee  • 
and    next   to   avoid  an  indelicate  expression  of 
opinion  on  his  part ;  and  therefore  he  put  it  in  an 
abstract  form,  because  these  propositions  mere- 
ly relate  to  the   distribution  of  business,   and  it 
was  desirable  that  this  subject  should  be  includ- 
ed in  those  matters  that  were  to  be  referred.  He 
hoped  this  explanation  would  be  satisfactory. 

The  question  was  then  taken  on  Mr.  Shep- 
ard's  motion  and  it  was  lost — 39  voting  in  the 
affirmative  and  41  in  the  the  negative. 

The  third  subdivision  as  amended  was  then 
agreed  to, 

The  fourth  proposition  was  agreed  to  without 
amendment,  thus : 

4.  The  elective  franchise—the  qualification  to  vote 
and  hold  office. 

Mr.  CHATFIELD  introduced  a  proposition 
which  he  submitted  as  a  fifth  subdivision,  thus : 

5.  The  election,  tenure  of  office,  compensation,  pow- 
ers and  duties,  except  the  power  to  appoint  or  nomin- 
ate to  office,  of  the  Governor  and  Lieut.  Governor. 


He  said  he  thought  that  was  a  sufficiently  im- 
portant subject  to  raise  a  committee  upon  sepa- 
rately,  without  leaving  it  in  the  omnium  gat  he- 
rum  of  another  subdivision. 

The  proposition  was  agreed  to,  and  thus  the 
numbers  of  the  remaining  subdivisions  necessa- 
rily became  changed. 

The  next  subdivision  was  amended  by  the  ad- 
dition of  the  words  "  Governor  and  Lieut.  Gov. 
ernor"  after  the  word  "judicial,"  to  make  it 
conform  to  the  new  subdivision  submitted  by 
Mr.  CHATFIELD.     It  then  stood  thus: 

6.  The  election  or  appointment  of  alt  officers  other 
than  legislative  and  judicial,  and  the  Governor  and 
Lieut  Governor,  whose  duties  and  powers  ure  not  lo- 
cal, and  their  powers,  duties,  and  compensation 

The  subdivision,  as  amended,  was  agreed  to. 
The  next  subdivision  was  as  follows  : 

7.  The  appo  ntment  or  election  of  all  officers 
whose  powers  and  duties  are  local,  and  their  tenure 
office,  duties,  and  compensation, 

Mr.  TILDEN  suggested  two  verbal  amend- 
ments, which  were  agreed  to,  viz.  after  the  word 
"  office"  to  insert  the  word  "  powers,"  and  for 
words  "  powers  and  duties"  in  the  first  and  sec- 
ond line  to  insert  the  word  "  functions." 

That  subdivision   was  agreed  to  as  amended- 
The  8th  was  agreed  to   without  amendment 
thus: 
8    The  militiu  and  rr Hilary  affairs. 

The  ninth  was  as  follows: 

9.  Official  oaths  and  affirmations,  and  oaths  and  af- 
firmations in  legal  and  eq  ,i;y  pro  eedingi. 

On  motion  of  Mr  NICOLL,  .the  words 
''competency  of  witnesses  "  were  added  after  the 
word  "  affirmations,"  where  it  first  occurred,  and 
the  subdivision  as  amended  was  agreed  to. 

The  next  was  as  follows : 

10    The  Judiciary  system  of  the  state. 

On  motion  of  Mr.  TILDEN,  the  words 
"  system  of  the  state,"  were  struck  out. 

Mr.  BASCOM  moved  to  add  the  following, 

"And  the  appointment  and  election  of  judicial  offi- 
cers, and  their  tenure  of  office,^ 

which  was  adopted,  with  the  addition  of  the 
words  "  and  compensation,"  on  the  motion  of 
Mr.  CHATFIELD. 

The  subdivision,  as  amended,  was  then  agreed 
to. 

The  11th  subdivision  was  then  read  as  fol- 
lows:— 

1 1.  The  rights  and  privileges  of  citizens  of  this  state, 

Nr.  KENNEDY  suggested  that  this  ought  to 
include  persons  other  than  citizens — foreign  wit- 
nesses for  instance.  They  were  now  incarcera- 
ted, if  they  had  no  friends.  There  were  a  num- 
ber now  in  prison  in  New  York,  as  witnesses  to 
assaults  at  sea — when  the  parties  perhaps  had 
gone  to  sea  again,  and  these  witnesses  had  to  a- 
wait  their  return  in  prison.  He  was  not  prepa- 
red with  an  amendment,  but  he  should  be  glad 
to  see  these  cases  provided  for. 

Mr.  BASCOM  suggested  the  addition,  after 
"citizens,"  of  the  words  "and  persons  within, 
the  jurisdiction"  of  this  state. 

Mr.  MORRIS  suggested  that  in  designating 
these  committees  and  their  general  jurisdiction, 
we  could  not  specify  every  thing  that  might  come 
within  it.  Having  raised  the  committees,  gen- 
tlemen could  then  send  to  them  any  proper  sub- 
ject of  enquiry.    He  intended  himself,  whea 


54 


this  was  done,  to  send  to  this  committee  an  en- 
quiry  into  the  expediency  of  giving  to  married 
women  the  enjoyment  and  control  of  their  indi- 
vidual property.  He  suggested  that  course  to  his 
colleague. 

Mr.  KENNEDY  waived  his  proposition  for 
the  present 

The  11th  subdivision,  as  proposed  to  be  a- 
mended  by  Mr.  Bascom,  was  adopted. 

The  12th  and  13th,  were  adopted  as  follows: — 

12.  Education,  common  schools,  and  the  appropriate 
funds. 

13.  Future  amendments  and  revisions  of  the  Consti 
tuiion 

The  14th  was  then  read  as  follows: — 
!4    The  organization  and  powers  of  cities,  villages, 
towns,  counties  and  other    municipal  corporations, 
and   especially   their  power  of  assessment,  taxation, 
borrowing  money,  and  contracting  debts. 

Mr.  BAKER  thought  there  was  in  this  and  in 
the  7th  a  double  relerence.  He  proposed,  to  ob- 
viate this  by  inserting  after  the  word  corpora- 
tions, "  including  their  power  of  legislating  on 
local  subjects." 

Mr.  RUSSELL  suggested  the  separation  of 
this  subdivision  into  two  parts — confining  one 
committee  to  the  powers  of  these  quasi  corpora- 
tions, as  they  were  called  :  cities,  villages,  towns 
and  counties — and  r  ising  another  committee  on 
municipal  corporations,  created  by  legislative 
charter.  It  appeared  to  him,  after  listening  to 
the  eloquent  remarks  of  the  gentleman  from 
Kings,  (Mr.  Murphy)  the  other  day,  that  the 
subject  of  municipal  corporations,  particularly 
cities,  presented  a  field  large  and  important 
enough  for  the  undivided  labors  of  a  separate 
committee.  He  threw  out  the  suggestion,  that 
gentlemen  from  the  cities  might  avail  themselves 
of  this  opportunity  to  amend,  if  they  saw  fit. 

Mr.  TOWNSEND  suggested  three  separate 
committees — one  under  the  7th,  and  two  under 
this  head. 

Mr.  JONES  suggested  to  the  gentleman  from 
Washington  (Mr.  Baker)  that  his  amendment 
would  more  properly  attach  to  the  7th  subdivi- 
sion— and  that  this  14th  proportion  be  restricted 
as  suggested  by  Mr.  Russell,  to  the  subject  of 
cities  and  villages.  He  was  not  sure  that  any 
thing  was  necessary  here  in  regard  to  towns  and 
counties ;  but  that  every  thing  in  relation  to 
them  was  included  now  in  the  7th  subdivision. 

Mr.  BAKER  would  not  insist  on  his  amend- 
ment, if  he  believed  the  Convention,  or  the 
committee  to  be  raised  under  the  seventh  subdi- 
vision would  construe  that  clause  as  the  gentle- 
man from  New* York  did.  Perhaps  the  phrase- 
ology of  the  seventh  was  broad  enough,  how- 
ever;  anl,  upon  reflection,  he  would  withdraw 
his  amendment. 

Mr.  RUSSELL  here  suggested  that  time  should 
be  allowed  to  the  President  to  appoint  the  com- 
jnittees  already  designated ;  but  under  some 
manifestations  of  a  disposition  to  continue  n 
session—went  on  to  say  that  the  division  of  this 
fourteenth  proposition  might  require  more  time 
than  we  had  now.  He  desired  also  to  divide  the 
next  succeeding  proposition—so  as  to  have  a 
committee  exclusively  on  the  subject  of  bank- 
ing and  the  currency.  But  he  would  not  press 
a  motion  to  adjourn,  under  the  circumstances. 

Mr.  CHATFIELD  here  proposed  to  divide 
14th  subdivision  into  two,  as  follows  s 


14.  The  organization  and  powers  of  cities  and  incor- 
porated villages,  and  especially  their  power  of  taxa- 
tion assessment,  horrowi:  g  money,  contracting  deb  s, 
and  loaning  their  credit. 

15  '1  he  power  of  counties,  towns,  and  other  muni- 
cipal corporations,  except  cities  and  incorponstt  d  vil- 
lages, and  especially  tneir  powers  of  local  legislation, 
taxation,  assessments,  borrowing  money,  and  contract- 
ing debs. 

Mr.LOOMIS  thought  these  subjects  should  go 
to  one  committee.  Both  these  classes  of  corpo- 
rations were  nearly  akin  in  their  nature,  exer- 
cising powers  of  government  in  particular  loca- 
tions. The  complaint  was,  that  cities  and  vil- 
lages  exercised  their  power  to  excess,  and  on  the 
other  hand,  that  the  legislature  had  taken  the 
power  of  towns  and  counties  too  much  into  their 
own  hands — or  that  towns  and  counties  did  not 
exercise  the  powers  they  had,  sufficiently.  Now 
it  seemed  to  him  that  the  committee  whose  at- 
tention was  called  to  the  abuses  of  power  in 
cities  and  villages,  ought  at  the  same  time  to 
have  control  over  the  subject  of  extending  like 
powers  to  towns  and  counties ;  and  that  the 
whole  subject  was  connected,  and  should  be  con- 
sidered together. 

Mr.  TOWNSEND  differed  with  the  gentle- 
man  last  up  ;  and  urged  briefly  the  two  com- 
mittees suggested  by  Mr.  Chatfield — which, 
with  the  seventh  committee,  w  uld  make  the 
subdivision  most  proper,  in  his  judgment. 

The  subdivision  of  the  14th  as  moved  by  Mr. 
Chatfield,  was  adopted. 

The  16th  was  then  read,  as  follows} 

10.  The  currency,  banking  business  and  incorpora- 
tions. 

Mr.  RUSSELL  moved  to  divide,  as  follows: 

16*  The  currency  and  banking. 

17.  Corporations  other  than  banking  and  municipal. 

Mr.  RUSSELL  said  the  subject  of  banking 
alone  would  require  the  undivided  atteniion  of  an 
able  committee  for  a  considerable  portion  of  the 
session,  if  they  did  justice  to  the  subject.  Here 
then  were  tail  road,  insurance  and  manufactur- 
ing corporations — and  all  them  essentially  differ- 
ent from  moneyed  or  banking  corporations,  and 
differing  in  their  character  and  objects  among 
themselves.  Perhaps  three  committees  on  these 
subjects  might  not  be  too  many  for  the  dispatch 
of  business  ;  but  upon  consultation  with  mem- 
bers he  had  concluded  to  propose  two  only. 

There  propositions  were  adopted. 

18.  The  subject  of  the  tenures  of  landed  estates. 
Mr.  TILDEN  moved  to  strike  out  "  the  sub- 
ject of." 

Mr.  WORDEN  suggested  to  his  friend  that 
having  abolished  tenures  in  this  state  60  years 
ago,  and  there  being  no  landed  estates  here  held 
on  tenures,  as  the  word  was  unberstood,  the 
proposition  should  read 

18.  The  creation  and  division  of  estates  in  land. 

The  amendment  was  adopted. 

Mr.  BAKER  now  moved  that  the  Convention 
adjourn  to  9  o'clock  to-morrow  morning 

Mr.  WARD  (the  motion  being  waived)moved 
that  each  of  these  committees  consist  of  seven, 
except  that  on  the  judiciary— which  he  moved 
should  consist  of  13. 

There  was  some  conversation  as  to  the  num 
ber  13  for  the  judiciary— Mr.  LOOMIS  suggest 
ing  9,  when 

Mr.  TILDEN  remarked  that  other  commit 


55 


tec*  might  he  ordered,  and  the  number  ought  not 
tlmclon*  ihiw  to  be  decided. 

i\!r.  WOKDKN  thought  also  it  would  be  well 
enouirh  to  know  lir>t  whether  we  had  parcelled 
on;  all  ihe  bu>iness  of  the  Convention.  He  had 
been  looking  anxiously  lor  some  proposition  in 
tvirnrd  to  the  Executive  power  of  this  govern, 
meat.  Various  propositions  hail  been  submitted 
lending  to  circumscribe  mid  limit  the  legitimate 
action  of  the  popular  will  through  the  only  or- 
gan by  which  the  popular  will  acted — the  legis- 
lature— Composed  oi'  the  immediate  representa- 
tives of  the  people.  Especial  pains  had  been 
taken,  in  that  respect.  But  he  had  seen  no 
indications  of  a  disposition  as  yet  manifested 
in  any  quarter,  even. to  interfere  with,  or  en- 
quire about,  the  still  greater  power  lodged 
in  the  Kxecutive  department  of  the  state- and 
before  this  question  was  finally  disposed  of,  he 
trusted  some  gentleman  would  bring  forward  a 
proposition  to  that  effect.  It  struck  him  with 
surprise — whether  the  public  or  not,  he  could 
not  say — that  we  should  have  omitted  entirely 
even  to  have  adverted  to  the  question  of  Execu- 
tive power — to  the  power  of  the  state  officers — 
to  thai  delegation  of  legislative  powers  which 
had  from  time  to  time  been  vested  in  the  public 
officers  of  the  state.  But  without  going  into 
this  matter  further  now,  in  order  that  we  might 
look  through  these  propositions  and  see  if  any 
thing  had  been  omitted,  or  should  be  taken 
away,  he  moved  that  they  be  printed  and  that 
the  question  on  the  number  of  each  committee 
de  deferred  until  printed. 

Mr.  CAMBRELING  called  for  the  reading  of 
the  5th  and  6th  propositions,  and 


I     They  were  read. 

|  Mr.  PERKINS  nevertheless  thought  we  had 
better  defer  fixing  on  the  number  of  each  com- 
mittee until  it  was  known  whether  any  new  com- 
mittees were  to  be  raised. 

i      Mr.  Ward's  motion  on  that  subject  was  here 
'  put  and  carried. 

Mr.  BOWDISH  sent  up,  to  be  laid  on  the  ta- 
ble and  printed,  a  resolution,  offered  he  said  on 
behalf  of  his  co!lcague,now  absent,  as  follows  : 

Resolved,  That  a  committee  be  appointed  to  consid 
er  and  repot t  on  the  expediency  oi  giving  to  females 
the  right  to  hold  and  transfer,  after  marriage,  -ill  pro- 
perty real  and  personal,  acquired  by  them  before,  or  by 
gift,  devise  or  bequest  after  marriage,  and  of  making 
them  and  their  property  liable  for  their  debts  contract- 
ed before  or  after  marriage, and  in  cas*  of  the  inability 
of  the  husband,  liable  for  the  support  and  maintenance 
of  their  families. 

Mr.  MORRIS  moved  the  reference  of  th-  re- 
solution to  the  committee  on  the  rights  and  pri- 
vileges of  citizens — which  was  done. 

Mr.  WHITE  laid  on  the  table  the  following  : 

Resolved,  That  a  committee  be  appointed  to  inquire 
into  the  expediency  of  providing  in  the  <  onstituiion, 
that  no  law  or  laws  shall  be  enacted  by  the  legislature, 
or  by  any  corporation  or  other  municipal  authority, 
restrictive  of  the  principles  of  tratle  or  commerce,  or 
the  right  of  the  people  to  follow  any  business,  calling 
or  employment  whatsoever—  wherehy  one  branch  of 
industry  shall  be  subjected  to  a  tax  from  which  others 
are  exempted— and  that  said  committee  report  thereon. 

Mr.  STRONG  objected  that  resolutions  were 
not  now  in  order.  But  as  the  dinner  hour  had 
come,  he  moved  an  adjournment. 

Ajd.  to  11  o'clock  to-morrow  morning. 


THURSDAY 

Prayer  by  the  Rev.  Mr.  Benson. 
MEMBERS'  SEATS. 

Mr.  BOWDISH  submitted  the  following  reso- 
lution, which  was  agreed  to: 

Resolved,  That  the  Secretary  call  the  names  of  mem- 
bers, and  as  thir  names  are  -ailed  that  ihey  announce 
the  number  of  their  sea<s,  and  if  any  changes  have  been 
made  since  the  original  drawing,  that  the  diagram  be 
made  in  conformity  therewith. 

The  SECRETARY  called  the  roll  according, 
ly,  and  corrected  the  list,  several  changes  having 
been  made  since  the  original  drawing. 

IMPRISONMENT  OF  WITNESSES. 

Mr.  KENNFDY  offered  the  following  resolu- 
tion, which  was  adopted : 

Reso'ved,  That  it  be  referred  to  the  committee  on 
the  rights  and  privileges  of  citizens  of  this  state,  to 
consider  and  report  on  the  propriety  of  securing  the 
rights  and  privileges  of  persons  other  than  citizens, 
who  may  be  under  the  jurisdiction  of  this  state. 

BOARDS  OF  SUPERVISORS, 
Mr.  FORSYTH  submitted  the  following  reso- 
lution : 

Resolved,  That  so  much  of  the  constitution  and  laws 
of  hs  state  as  relates  to  the  powers  and  duties  of  the 
boards  of  supervisos  of  the  several  counties  of  this 
state,  be  referred  to  a  committee  to  inquire  and  report 
thereon. 

He  said  in  connection  with  the  subject  of 
county  expenditures,  the  powers  and  duties  of 
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the  board  of  supervisors  had  attracted  much  at- 
tention and  he  thought  the  subject  worthy  of  a 
separate  committee. 

Mr.  CHATFIELD  said  he  did  not  wish  to 
embarrass  any  gentleman's  resolution,  but  he 
was  of  opinion  if  this  resolution  were  adopted, 
that  it  would  bt  necessary  to  reconsider  the  15th 
subdivision  of  the  resolution  adopted  yesterday. 
As  he  understood  it  the  boards  of  supervisors  oi 
counties  represented  pretty  much  the  sum  total 
of  the  corporate  capacity  of  the  counties,  and 
that  was  all  embraced  in  the  loth  subdivision  oi 
the  resolution;  but  if  this  were  passed,  the  com- 
mittee  to  be  appointed  under  the  15th  subdivision 
would  have  nothing  to  act  upon,  nor  anything  to 
report  to  the  convention.  He  suggested  that  the 
gentleman  should  allow  this  resolution  to  go  to 
the  committee  to  be  appointed  under  the  loth 
subdivision. 

Mr.  FORSYTH  adopted  the  suggestion  of  the 
gentleman  from  Otsego. 

Mr.  PATTERSON  suggested  to  the  gentle- 
man so  to  modify  his  resolution  as  to  provide 
that  so  much  of  the  constitution  as  relates  to  the 
board  of  supervisors  be  referred  to  the  commit- 
tee on  the  15th  subdivision. 

Mr.  FORSYTH  agreed  to  that  suggestion,  and 
the  resolution  as  amended  was  adopted. 
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SINGLE  DISTRICT  ELECTIONS. 

Mr.  MORRIS  ollcrcd  the  following  resolution 
which  was  agreed  to,  and  it  was  committed  to 
the  committee  on  the  2d  subdivision. 

Resolved,  That  the  appropriate  committee  consider 
anil  report  upon  the  sublet  of  a  division  of  1m>  ate 
into  single  districts  for  the  election  of  members  of  the 
Senate  and  Assembly. 

A  REGISTRY,  &c. 

Mr.  HARRISON  offered  the  following  resolu- 
tion : 

Resolved,  That  the  committee  on  the  elective  fran- 
c  ise  &c  enquire  into  the  expediency  of  soamendtng  the 
constitution  as  to  secure  10  the  people  of  this  ^tate, 
an  annual  registry  of  the  names  oi  all  legal  voters 
previous  to  an  e;f  ction  ;  and  further  inquire  into 
the  expediency  of  so  amending  the  constitution, 
that  citizens  from  other  states,  and  every  person  heie- 
af  cr  naturalized,  shall  reside  one  year  in  the  state  af- 
ter n  aural  zation,  before  he  shall  be  permitted  to  ex- 
ercise the  right  of  suffrage. 

Mr.  HUNT  moved  to  strike  outtha  .vords  *'< 
persons  hereafter  naturalized." 

Mr.  WARD,  while  not  disposed  to  express 
any  opinion  in  advance  on  any  of  these  propo- 
sitions, was  desirous  to  hear  the  propositions 
which  gentlemen  might  have  to  oiler,  that  they 
might  go  to  the  appropriate  committee.  They 
were  not  then  settling  principles,  and  could  not 
be  compromised  by  any  proposition  that  they 
might  refer.  He  hoped  therefore  that  every 
gentleman  might  be  permitted  to  submit  his 
proposition  in  his  own  words,  that  they  might 
ail  know  what  was  desired. 

Mr.  O'CONOR  did  not  like  the  precise  shape 
in  which  that  proposition  was  about  to  be  sent 
to  a  committee.  The  resolution,  if  it  should  be 
adopted,  would  to  a  certain  extent  be  an  ex- 
pression of  the  sense  of  the  Convention  that  it 
was  expedient  to  enquire  whether  we  ought  to 
impose  a  year's  residence  within  this  state  after 
admission  to  the  right  of  citizenship,  of  persons 
who  may  be  admitted  by  the  ordinary  process  of 
naturalization.  Now  he  would  avoid  any  ex- 
pression of  the  sense  of  the  Convention  upon  a 
subject  so  important  as  that,  before  the  matter 
shall  have  been,  to  some  extent,  debated  before 
ihis  body  ;  and  at  the  same  time,  he  had  no  de- 
sire to  prevent,  nor  should  any  gentleman 
desire  to  prevent,  any  subject  of  this  kind,  though 
it  may  have  but  a  single  advocate  on  this  floor, 
being  presented  and  considered.  In  this  view  of 
the  ma  Iter,  to  avoid  the  scruples  that  arose  in  his 
mind,  he  moved  that  the  resolution  be  referred 
to  the  committee  on  the  elective  franchise. 

After  some  explanations  by  Mr.  SHEPARD 
and  Mr.  PATTERSON, 

Mr.  SIMMONS  said  they  could  not  disguise 
the  fact  from  themselves,  that  there  were  many 
worihy  and  respectable  people  who  held  differ- 
ent opinions  on  this  subject  j  and  as  they  recog* 
nized  the  right  of  petition,  they  should  also  re- 
cognize the  right  of  resolution  in  a  convention 
assembled  as  they  were.  They  could  not  expect 
petitions  to  flow  in  very  fast,  perhaps  not  at  all; 
it  might  be  very  proper,  therefore,  to  adopt  the 
suggestion  of  the  gentleman  from  Westchester, 
(Gen.  Ward)  to  let  every  gentleman  have  the 
opportunity  to  offer  his  resolution,  as  it  was  a 
quasi  petition  from  their  constituents,  and  should 
be  heard,  however  wrong  it  might  be.  There 
could  be  but  one  right,  but  both  sides  should  be 


heard.  The  policy  of  the  gentleman  from  West- 
chester, was  the  true  policy  for  all  parties.— 
These  questions  must  be  met.  They  could  net 
be  got  round  nor  over  ;  they  must  be  met  by  able 
and  learned  reports.  That  was  the  way  to  meet 
all  moral  subjects — with  reason.  It  was  not 
sanctioning  any  peculiar  opinions,  if  the  con- 
vention received  them.  It  was  but  as  the  recep- 
tion of  ordinary  petitions  ;  if  they  should  not  do 
so,  these  resolutions  in  one  half  hour  could  be 
made  to  assume  the  shape  of  petitions,  and  he 
brought  in.  He  would  prefer  that  gentlemen 
should  make  their  propositions  freely,  and  then 
we  should    not  be  liable  to  misinterpretation. 

Mr.  KIRKLAND  thought  the  gentleman  from 
New.  York  misapprehended  the  effect  of  a  vote 
on  a  mere  resolution  of  enquiry  like  this.  It 
did  not  commit  a  single  member  who  voted  for 
it  in  the  slightest  degree.  Hence  he  concurred 
with  the  gentleman  from  Essex,  that  we  should 
let  all  these  matters  of  enquiry  go  to  committees, 
as  presented  from  different  quarters  Were  the 
question  now  on  adopting  the  principle  embod- 
ied in  this  resolution,  he  might  give  a  different 
vote  from  that  he  intended  to  give  on  referring  it 
— as,  if.it  were  a  petition  presented  by  the  mo- 
ver, as  suggested  by  the  gentleman  fiom  Essex. 
And  he  wanted  it  understood  now,  that  in  vo- 
ting for  these  resolutions  of  enquiry,  he  in  no 
way  committed  himself  to  the  principle  embodied 
in  them. 

Mr.  TALLMADGE  expressed  his  great  grat- 
ification that  we  had  now  begun  in  some  mea- 
sure to  develop  and  draw  forth  the  motives  and 
views  that  stimulated  us.  He  repeated,  he  was 
glad,  now  that  we  had  become  fixed  in  our  seats, 
that  we  were  soon  to  take  an  attitude  equally 
known  to  the  public.  This  proposition  was 
merely  to  refer  to  a  committee  a  certain  subject 
of  enquiry.  And  since  the  idea  seemed  to  be 
entertained  that  the  reference  was  in  some-  mea- 
sure a  matter  of  courtesy,  he  insisted  that  his 
friend's  resolution  should  be  referred  as  matter 
of  right,  on  the  same  footing  as  the  enquiries  of 
other  gentlemen.  What  was  almost  the  first 
step  in  our  proceedings  ?  It  was  to  take  up  the 
great  and  leading  divisions  of  the  constitution, 
the  legislative,  the  judicial,  the  executive,  and 
so  on,  running  through  the  instrument — and  re- 
ferring them  without  committing  any  body  to 
any  thing,  to  committees — with  the  understand- 
ing that  individual  members  should  have  the 
right  to  send  their  propositions  to  these  commit- 
tees with  perfect  freedom.  But  now  when  this 
understanding  came  to  be  carried  out- when 
gentlemen  came  forward  with  their  propositions 
in  the  shape  in  which  they  desired  to  have  them 
— oh  no — that  would'nt  do!  It  was  too  loose — 
too  loose.  The  blade  flew  off  the  handle!  It 
would'nt  do!  We  had  passed  nearly  a  fortnight 
in  discussing  unimportant  propositions,  and  here 
we  stood,  just  where  Ave  were  on  the  second  day 
of  the  session,  though  in  a  condition  perhaps  to 
proceed  to  the  more  important  business  before 
us.  What  next?  The  moment  these  little  reso- 
lutions of  enquiry  began  to  come  in,  oh!  then 
these  resolutions  had  a  meaning,  and  it  would'nt 
do  to  trust  the  committees  with  them!  This,  he 
admitted,  had  a  momentous  meaning.  Y,~ha« 
was  it?  That  every  citizen  from  another  state 
before     being    entitled    to    vote,  shaU   nave 
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resi  ie  J  a  year  in  the  state.  And  what  objection 
was  there  to  making  that  a  part  of  the  constitu- 
tion which  was  now  the  law  of  the  land,  and  a 
part  of  the  election  oath?  What  further?  Why 
that  aliens  should  before  voting  have  resided  one 
> ear  in  the  state  after  naturalization.  If  that 
was  not  made  part  of  the  constitution,  citizens 
of  other  states,  corning  among  us,  would  not  be 
on  a  par  with  foreigners.  Whereas  an  alien, 
coming  here  on  the  day  before  an  election,  and 
then  naturalized,  might  vole.  Why  not  require 
of  him'the  same  period  of  residence  as  citizens 
of  other  states  ?  Were  it  in  order,  he  could  go 
into  sone  of  the  commercial  regulations  adopted 
by  congress,  where  by  an  inadvertence  similar  to 
this,  alien  ships  had  an  advantage  over  our  own. 
Why  were  gentlemen  so  sensitive  on  this  sub- 
ject? Here  were  a  great  many  of  us  that  want- 
ed a  registry.  Let  the  convention  order  the  en- 
quiry. It  committed  us  to  nothing.  And  on  the 
other  hand,  all  we  wanted  was  an  enquiry  into 
the  propriety  of  placing  naturalized  aliens  on  a 
footing  with  native  citizens  from  other  states. — 
That  struck  him  as  very  reasonable,  and  for  one 
he  rejoiced  that  opinions  had  begun  to  develop 
themselves — and  if  this  wen'  on,  we  should  very 
soon  find  our  relative  connections  and  associa- 
tions. He  hoped  this  reference  would  be  made. 
It  should  have  been  made  in  silence. 

Mr.  CHATFIELD  moved  to  alter  the  form  of 
the  resolution,  so  as  to  make  it  a  resolution  of 
reference  merely. 

Mr.  O'CONOR  acquiesced  in  Mr.  C's  propo- 
sition and  withdrew  his  own. 

Mr.  HUNT  also  withdrew  his,  and  adopted 
that  of  Mr.  Chatfield,  which  was — 

Resolved,  That  it  be  ieferred  to  the  committee  &c., 
to  enquire, &.c. 

Mr.  TILDEN  suggested  to  gentlemen  desirous 
of  bringing  their  views  before  the  convention, 
for  reference,  that  they  should  give  such  form 
to  their  resolutions  as  to  express  affirmatively 
their  opinions,  and  then  move  a  proper  reference 
— and  thus  avoid  any  implied  expression  of 
opinion.  That  was  substantially, the  form  sug- 
gested in  this  case. 

Mr.  HARRISON  accepted  Mr.  Chatfielb's 
modification  of  his  resolution.- 

Mr.  MURPHY  had  no  objection  to  this  mode 
of  proceeding.  He  concurred,  so  far  as  that 
point  was  concerned,  with  the  gentleman  from 
Dutchess  (Mr.  Tallmadge.)  But  in  the  re- 
marks which  that  gentleman  submitted  on  that 
point,  he  had  also  gone  somewhat  into  the  mer- 
its of  this  question,  and  Mr.  M.  rose  to  protest 
for  one,  against  the  doctrines  of  that  gentleman. 
Mr.  M.  denied  that  under  the  laws  and  consti- 
tution of  this  state,  any  advantage  was  given  to 
the  alien  over  the  native  born  citizen.  It  was 
not,  according  to  Mr.  M's  understanding  of  the 
constitution  of  this  state,  that  aliens  could  vote 
at  our  elections  without  having  been  residents  of 
the  state  for  one  year.  Now  the  effect  of  such 
a  proposition  as  that  contained  in  this  resolution, 
would  be,  to  require  of  an  alien  a  six  years'  re- 
sidence before  being  entitled  to  vote,  instead  of 
five  years,  as  now.  And  believing,  as  he  did, 
that  five  years  was  enough,  to  develop  the  in- 
tention ot  an  alien  to  become  a  citizen  of  this 
country,  and  that  being  the  only  question  of 
principle  involved  in  the  naturalization  law,  he 


repeated  that  he  protested  against  the  doctrine 
which  required  a  six  year's  residence,  as  mani- 
fested by  the  remarks  of  the  gentleman  from 
Dutchess.  Having  risen  simply  because  he 
could  not  allow  the  remarks  of  that  gentleman  to 
go  out  without  expressing  the  opposition  to  their 
tenor  which  he  honestly  entertained,  he  had  no- 
thing more  to  say. 

Mr.  TALLMADGE  had  only  a  word  of  reply 
to  his  learned  friend.  Mr.  T.  stated  the  c?se  of 
an  alien,  residing  for  several  years  at  Hoboken, 
going  over  to  New  York  to-day,  becoming  natu- 
ralized there,  and  going  to  the  polls  and  voting 
to-morrow.  [Several  voices  "  no  sir,"  "  no 
sir,"  "  he  can't  do  it."]  Whereas,  citizens  of 
other  states,  must  have  resided  here  a  year  be- 
fore they  could  vote,  by  law,  as  he  understood 
it,  not  by  the  constitution.  That  was  the  diffi- 
culty j  and  as  his  friend  would  have  him  speak, 
he  must  state,  that  he  and  those  who  thought 
with  him,  sought  under  this  resolution,  to  pre- 
pare the  way  for  the  repeal  of  a  law  which 
placed  aliens  on  a  different  footing  from  native 
citizens.  But  this  reference  would  commit  us 
to  nothing.  Let  the  committee  enquire  and  re~ 
port  on  the  subject— on  the  propriet}'  of  some 
constitutional  enactment  on  this  subject.  It 
was  the  law  of  the  land  that  we,  when  our 
votes  were  challenged,  should  swear  that  we 
had  resided  one  year  in  the  state  [several  voices 
"  It's  in  the  constitution."]  He  did  not  under- 
stand it  to  be  in  the  constitution.  [A  voice 
11  Yes  it  is."]  Possibly  he  was  mistaken-— if  so, 
he  had  been  led  into  the  error  by  the  remark  of 
a  friend  near  him,  who  had  acted  often  as  in- 
spector. But,  it  certainly  was  not  in  the  con- 
stitution  or  laws  that  an  alien  should  have  resi- 
ded in  the  state  one  year  after  naturalization. 
And  one  of  the  very  points  of  enquiry  presented 
was  whether  aliens  should  be  permitted  to  vote 
after  a  five  year's  residence,  when  citizens  of 
other  states,  born  here,  had  to  wait  a  ear. 
But  there  was  another  point  ot  view  in  which 
this  question  presented  itself.  And  it  certainly 
was  worthy  of  enquiry  whether  citizens  of  Eu- 
rope— of  Gaul  of  Holland,  Italy — who  came 
here  subject  to  none  of  the  requisitions  upon 
our  own  citizens,  should  in  five  years  acquire 
the  right  to  vote,  which  our  own  sons,  born 
here,  could  not  have  until  they  were  twenty-one. 
Yet  they  were  subject  to  militia  duty  from  the 
age  of  18.  Why  should  these  be  excluded, 
when  foreigners  coming  here  ignorant  of  our 
language  and  unacquainted  with  oar  laws  and 
institutions,  were  allowed  in  a  few  years  «om- 
paratively,  to  become  voters  ?  Why  should  not 
foreigners,  who  were  brought  up  perhaps  under 
a  monarchy,  be  required  to  wait  at  least  one 
year  after  naturalization  before  being  permitted 
to  vote  ?  Perhaps  this  committee  might  be  of 
opinion  that  naturalized  citizens  should  wait  as 
long  as  our  own  children,  fter  becomrg  liable  to 
militia  duty,  to  become  .acquainted  with  our  in- 
stitutions and  to  vote  intelligibly.  He  could  not 
see,  why  we  should  not  let  the  committee  take 
up  the  subject,  without  discussion  here— for 
nobody  wanted  to  discuss  it — nor  to  say  what 
we  shou'd  vote  for  or  what  not.  The  enquiry 
committed  nobody. 
Mr.  MURPHY  cer'ainly  had  no  «'*:iic- 
Mr.  CHATFIELD  (who  rose  at  the  same 
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time)  remarked  that  the  gentleman  had  spoken 
twice. 

Mr.  HARRISON  would  like  to  say  a  word,  if 
in  order. 

Mr.  MURPHY  had  but  a  word  to  say. 

M.  CHATFIELD  yielded  the  floor. 

Mr.  MURPHY  only  rose  to  say,  that  he  had 
no  desire  to  provoke  discussion  on  this  subject. 
If  he  correctly  understood  the  course  of  pro- 
ceeding on  this  question,  the  discussion  had 
been  invited  by  his  venerable  friend  from 
Dutchess.  Mr.  M.  wished  to  separate  the  ques- 
tion of  reference  from  the  merits.  He  had  not 
the  least  objection  to  the  reference.  He  hoped 
every  question  connected  with  the  policy  or  gov- 
ernment of  this  state,  might  have  a  reference. 
He  would  let  every  opinion,  every  sentiment, ev- 
ery doctrine,  entertained  by  citizens  of  this  state, 
have  a  reference  to  an  appropriate  committee,  if 
a  member  here  was  disposed  to  facilitate  such  a 
reference  by  proposing  it  here.  He  would  let 
these  opinions  and  doctrines  be  as  broad  as  the 
state  itself.  But  on  the  merits  of  this  question, 
which  the  gentleman  from  Dutchess  had  gone  in- 
to and  invited  a  discussion  of,  Mr.  M.  differed 
from  him  toto  ccelo. 

Mr-  TALLMADGE  said  his  remarks  were  in 
reply  to  objections  to  the  reference.  He  invited 
no  discussion — did  not  intend  it. 

Mr.  MURPHY  continued.  It  was  undoubt- 
edly a  constitutional  provision  that  no  citizen, 
native  or  naturalized,  could  vote  unless  he  had 
resided  one  year  in  the  state,  next  previous  to 
the  election.  Now  the  effect  of  this  proposi- 
tion, he  repeated,  would  be,  to  require  an  alien 
to  be  here  six  years  instead  of  five,  before  he 
could  vote — thus  in  a  measure  nullifying  the  law 
of  the  federal  government,  which  gave  him  the 
right  of  citizenship  at  the  end  of  five  years. — 
Take  the  gentleman's  own  illustration — the  case 
of  our  own  children — who  could  not  vote  until 
they  were  21 — the  principle  of  this  resolution, 
applied  to  that  case,  would  require  that  they 
should  not  vote  until  one  year  after  they  came 
of  age.  or  untii  they  were  22.  Against  that  doc 
trine  he  protested,  au4  having  protested,  he  had 
no  more  to  say. 

Mr.  HARRISON  had  no  idea,  in  offering  this 
resolution,  of  committing  the  convention  to  the 
principle  embodied  in  it.  Nor  had  he  njw. — 
His  object  was  an  inquiry,  and  that  only — *hat 
if  possible,  some  constitutional  provision  might 
be  made  by  which  we  should  hereafter  be  secur- 
ed from  many  irregularities  that  now  took  place 
at  the  polls.  He  had  no  disposition  to  strike  at 
the  rights,  privileges  or  immunities  of  any  citi- 
zen of  this  state,  or  of  any  alien  who  might  here- 
after come  among  us.  But  he  did  contend,  on 
the  merits  of  the  proposition,  that  it  was  no 
more  oppressive  for  an  alien,  after  being  natur- 
alized, to  be  restrained  from  voting  one  year, 
than  for  ti  zens  ot  neighboring  states  who  had 
been  forty  years  citizens  of  the  United  States, 
to  be  restrained  lor  the  same  length  of  time. — 
To  illustrate  this  by  a  fact  in  relation  to  himself: 
He  was  a  native  of  New- Jersey,  but,  had  resid- 
ed in  New-York  more  than  forty  years.  If  he 
had  lived  that  length  of  time  in  his  native  state, 
and  had  moved  into  this  in  April  last,  he  could 
not  vote  in  November  next,  being  prohibited 
by  the  law  of  the  state  from  voting  until  the 


year  was  up.  Was  it  more  oppressive  to  exact 
this  from  strangers  and  foreigners,  than  from 
native  citizens,  who  had  lived  in  a  neighboring 
state  for  40  years?  But  he  did  not  propose  now 
to  go  into  the  merits  of  the  resolution,  but  hoped 
that  it.  with  the  others,  might  be  referred  to  the 
proper  committee. 

Mr.  PATTERSON  had  supposed,  under  all 
parliamentary  usage,  that  on  a  mere  question  of 
reference,  the  merits  of  the  matter  to  be  refer- 
red were  not  debateable.  He  supposed  so  still. 
But  it  seemed  others  had  taken  a  different  view 
of  the  subject,  and  the  Chair  had  permitted 
them  to  go  into  the  merits,  and  discuss  the  prin- 
ciple involved.  For  one,  he  should  not  go  into 
the  merits  of  this  question  at  all.  But  he  rose 
now  merely  to  protest  in  his  place  against  any 
distinction  being  drawn  between  naturalized  and 
native  citizens.  He  could  never  assent  to  any 
such  distinction.  He  had  no  objection  to  the 
reference.  He  was  willing  that  any  gentleman 
should  have  any  subject  referred  that  he  wished 
to  have  considered  by  a  committee.  He  repeat- 
ed, he  rose  only  to  enter  his  protest  against  any 
distinction  b<ing  drawn  here  or  elsewhere,  be- 
tween natural  born  and  naturalized  citjzens. 

Mr.  Harrison's  resolution,  as  amended,  was 
then  adopted. 

PETIT  JURORS. 

Mr.  HART  offered  the  following  : 
Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  consider  and  report  on  the  propriety 
and  expediency  of  reducing  the  number  of  pel  it  jurors 
to  ei#hr.,in  trials  of  civil  causes;  and  especially  wheth- 
er in  their  opinion  the  due  administration  of  justice 
would  in  any  way  be  impaired  thereby. 

Mr.  NICOLL  moved  to  add  an  enquiry  into 
the  expediency  of  dispensing  with  jury  trials, 
by  consent  of  parties,  in  common  law  proceed- 
ings— but  subsequently  said  he  would  embody 
this  proposition  in  a  distinct  resolution. 

Mr.  TOWNSEND  suggested  that  it  should  be 
an  enquiry  into  the  expediency  of  reducing  the 
number  of  jurors,  without  specifying  any  num- 
ber. 

Mr.  HART  preferred  that  the  gentleman 
should  offer  his  own  resolution,  separately. 

The  resolution  was  adopted. 
JURY  DUTY. 

Mr.  BERGEN  offered  the  following,  which 
was  adopted; — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  powers  and  duties  of  the  legislature,  except  &c.  to 
take  into  consideration  ant  enquire  into  the  expedien- 
cy and  propriety  of  limiting  the  power  of  the  legisla- 
ture in  exempting  individuals  from  jury  duty. 
APPOINTMENTS  BY  JUDICIAL  OFFiCKRS- THEIR 
FKES-THE COURT  OF  ERRORS. 

Mr.  KIRKLAND  here  said  that  some  days 
would  probably  elapse  before  we  should  have 
reports  of  committees  to  act  upon.  Meanwhile, 
we  might  be  usefully  employed  in  discussion 
and  in  interchanges  of  sentiment- — and  thus 
bring  back  to  us,  perhaps,  through  the  press, 
the  sentiments  of  our  constituents,  which  could 
not  be  otherwise  than  valuable  to  us.  There 
was  no  way  of  arriving  at  this  result,  except 
through  resolutions  of  instruction,  and  with  that 
view  he  had  drawn  up  two  or  three,  which  he 
proposed  to  have  read,  laid  on  the  table  and 
printed,  They  were  in  the  form  of  instructions. 
He  had  put  them  in  that  form  under  the  belief 
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that  they  would  meet  with  pretty  general  con- 
currence.     Mr.  K.  sent  up  his  resolutions. 

Mr,  STRONG  said  a  serious  question  arose 
here — whether  one  gentleman  had  a  right  to  of- 
fer more  than  one  resolution  at  a  time.  If  that 
was  so.  one  member  might  offer  them  in  gross, 
and  block  up  the  way,  so  that  gentlemen  who 
were  somewhat  diffident,  as  he  was,  [a  laugh] 
might  not  have  a  chance. 

The  PRESIDENT  replied  that  more  than 
one  might  be  offered  perhaps,  to  be  laid  on  the 
tabiei  though  they  should  be  separately  consid- 
ered. 

Mr.  STRONG  thought  the  fact  that  they  were 
only  offered  to  be  iafd  on  the  table,  ought  not  to 
make  any  difference  as  to  the  number — for  being 
there  they  could  be  called  up  at  any  time. 

Mr.  KIRKLAND'S  resolutions  were  read  as 
follows: 

Resolved,  That  the  judiciary  committee  be  instruct- 
ed to  repoit  an  amendment  to  the  constitution  depri- 
ving jucicial  officers  of  all  power  of  appointment  to 
office. 

llesolved,  That  the  judiciary  committee  be  instruct- 
ed 10  report  an  amendment  to  the  constitution  prohib- 
iting  all  judicial  officers,  except  justices  of  the  peace, 
from  receiving  any  fees  or  perquisites  for  official  ser- 
vices. 

Kesolved,  That,  the  judiciary  committee  be  instruct- 
ed to  report  an  amendment  to  the  con>titution  abol- 
ishing the  Court  for  the  correction  of  Errors,  as  now 
organized. 

Mr.  TALLMADGE  called  for  the  reading  of 
the  latter  part  of  the  second  resolution,  to  see  if 
it  covered  all  the  ground  intended. 

The  resolution  was  read  again. 

Mr.  TALLMADGE  was  going  on  to  make  a 
suggestion,  when 

Mr.  CHATFIELD  enquired  if  there  was  any 
question  before  the  Convention? 

The  PRESIDENT  stated  the  question  to  be 
on  printing. 

Mr.  TALLMADGE  said  that  question  being 
debateable,  he  would  state  why  he  would  not 
print  it  as  it  was  now.  [A  laugh].  He  alluded 
to  the  words  fees  and  perquisites  for  official  ser- 
vices. 

Mr.  KIRKLAND  did  not  know  what  words 
he  could  use  that  would  more  fully  express  what 
he  intended. 

Mr.TALLMADGE  said  this  did  not  cover  the 
ease,  where  the  fees  of  the  clerk  were  worth  a 
good  deal  more  than  those  of*  the  judge — and 
the  judge  was  in  the  habit  of  adding  to  his  sala- 
ry by  dividing  with  the  clerk.  That  was  not 
official  duty.     He  wanted  to  cover  that  case. 

Mr.  KIRKLAND  said  that  might  be  a  case 
of  corruption.  He  intended  the  legitimate  fees 
for  official  services,  not  the  fees  of  official  cor- 
ruption. 

The  printing  of  the  resolutions  was  ordered. 

DIS  rRlCT  ATTORNEYS, 

Mr.  BRUCE  offered  a  resolution  directing  an 
enquiry  through  the  Secretary,  calling  on  the 
several  district  attorneys  for  the  fees  and  com- 
pensation charged  and  received  by  them  in  the 
year  '45. 

Mr.  BERGEN  suggested  that  in  many  coun- 
ties— Kings,  for  instance,  the  district  attorney 
was  a  salaried  officer. 

Mi.  BRUCE  replied,  that  the  word  compen. 
satioD  wo  old  cover  such  cases. 


Mr.  STETSON  said  all  the  information  sought 
could  be  obtained  at  the  office  of  the  Secretary 
of  State,  if  the  district  attorneys  had  done 
their  duty.  The  enquiry  should  be  limited  to 
those  who  had  not,  if  any. 

The  resolution  was  laid   on  the   table,  with 
the  consent  of  the  mover. 
TrtE  CUUrtT  uF  ERRORS-COURT  OF  CHANCERY. 

Mr.  SWACKHAMER  offered  the  following, 
which  was  referred  to  the  judiciary  committee  : 

Resolved,  That  the  committee  on  the  judiciary  be 
requested  to  enquire  into  the  practicability  of  abolish- 
ing the  court  for  the  correction  of  errors,  and  the 
court  of  chancery— and  the  establishment  in  iieu 
thereof  of  a  court  of  law  and  equity,  divested  of  le- 
gislative functions,  harmonizing  with  the  present  en- 
lightened public  sentiment,  and  strictly  in  consonance 
with  our  liberal  institutions— and  of  fixing  a  limitation 
as  to  the  time  within  which  decisions  shall  be  made  by 
the  courts  of  this  state,  restricting  suitors  to  one  ap- 
peal, and  on  the  expediency  of  establishing  a  court  of 
conciliation. 

THE  PUBLIC  REVENUE 

Mr.  SHEPARD  said  he  had  a  resolution, 
which  in  the  present  good  temper  of  the  Con- 
vention, he  would  send  up — hoping  that  k  was 
in  such  shape  as  to  be  acceptable  to  the  gentle- 
man from  Ontario  (Mr.  Worden)  . 

Resolved,  That  the  propriety  of  providing  for  the 
collection  of  the  public  revenue  of  this  state,  in  the 
current  coin  of  the  U.  S.  be  and  hereby  is  referred  to 
the  committee  on  the  public  revenues. 

The  resolution  was  adopted. 

DIREC  T  TAXATION. 

Mr.  LOOMIS  offered  the  following  : 

Resolved,  That  it  be  referred  to  the  committee  on 
the  powers  and  duties  of  local  officers  to  enquire  into 
the  expediency  of  making  constitutional  provision  to 
equal  ze  direct  taxation,  and  to  mnke  it  proportionate 
to  lhe  actual  value  ol  the  estate  of  the  individual  tax- 
ed, regardless  ot  the  distinction  between  real  and  per- 
sonal estate. 

Mr.  LOOMIS  explained— that  individuals 
were  now  taxed  on  the  full  value  o£  their  real 
estate,  regardless  of  their  liabilities  ;  whereas 
in  regard  to  personal  estate,  they  were  only  as- 
sessed on  the  amount  in  possession,  less  the  a- 
mount  of  liabilities.  By  this  means,  the  farm- 
ing  interest  bore  an  undue  portion  of  the  public 
burthens.  A  large  share  of  the  farms  and  real  es- 
tate in  the  country,  and  lots  in  cities  and  villa* 
ges,  were  under  mortgage  or  other  liens.  Yet 
they  were  assessed  on  their  full  value.  He  de- 
sired a  report  on  the  subject,  without  intending 
to  express  any  opinion.  4  % 

The  resolution  was  adopted. 

Mr.  MORRIS  offered  the  following  :— 

Resolved,  That  members,  in  presenting  subjects  for 
the  consideration  of  the  Convent!  n,  piesent  1  hem  as 
the  proposition  of  the  member  .—and  that  the  Presi- 
dent shall  lefer  them  to  an  appropiiate  committee, 
unless  some  other  reference  Le  oidered  by  the  Con- 
vention 

Mr.  MORRIS  said  this  would  assimilate 
these  resolutions  to  the  petition  in  legislation, 
and  relieve  members  from  all  embarrassment  in 
voting  on  questions  of  reference. 

Mr.  TALLMADGE  suggested  that  it  would 
still  farther  simplify  the  proceeding,  if  members 
were  to  send  these  enquiries  to  the  Chair,  and 
let  the  Chair  refer  them. 

Mr.  NICOLL  objected  that  this  would  com- 
pel  members  to  come  out  affirmatively  for  a  pro- 
position,— and  to  commit  themselves  to  it,  before 
an  enquiry  and  report,— and  without  perhaps 
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the  opportunity  to  sustain  it  before  reference. 

Mr.  W.  TAYLOR  could  see  no  necessity  for 
the  adoption  of  such  a  resolution.  It  was  ob- 
jectionable too  because  it  would  throw  the  bur- 
den on  the  Chair  to  decide  to  what  committee 
a  proposition  might  belong.  He  could  conceive 
a  great  many  subjects  which  would  involve  a 
doubt  as  to  the  committee  to  which  they  should 
be  referred.  It  appeared  that  as  the  rule  now 
stood  each  gentleman  could  present  his  proposi- 
tion in  the  shape  of  a  resolution  and  then  name 
its  reference  to  someparticular  committee  ;  and 
it  might  go  there, unless  some  gentleman  objected, 
without  the  formality  of  a  question, 

Mr.  STEPHENS  objected  to  the  proposition 
of  his  colleague  (Mr.  Morris),  for  it  would 
make  it  imperative  on  every  member  to  as- 
sume the  proposition  he  might  offer.  But  gen- 
tlemen might  feel  it  to  be  their  duty  to  submit 
propositions  of  enquiry  in  regard  to  which  they 
might  not  wish  to  commit  themselves  ;  such  a 
rule  then  would  strike  at  the  root  of  the  freedom 
which  it  was  desirable  they  should  enjoy.  A 
few  days  since  he  received  a  letter  from  a  gen- 
tleman, whom  he  highly  valued,  asking  him  to 
make  a  suggestion  to  the  Convention,  with 
which  he  might  comply  without  taking  the  bur- 
den  of  sustaining  it,  because  he  was  not  con- 
vinced of  its  propriety.  But  under  the  resolu- 
tion now  before  the  Convention,  he  should  be 
unable  to  submit  such  propositions,  and  they 
would  be  cut  off  from  participating  in  the  ad- 
vantages which  might  ensue  if  they  were  to 
hear  freely  the  suggestions  of  their  constitu- 
ents. 

Mr.  HOFFMAN  hoped  his  friend  (Mr.  Mor- 
ris) would  withdraw  the  resolution,  otherwise 
it  might  become  a  rule,  and  all  rules  were  ropes 
around  the  necks  of  members.  If  the  rule 
should  continue  to  stand  as  at  present,  it  would 
be  competent  for  any  gentleman  to  submit  naked 
matters  of  enquiry,  which  might  go  from  the 
house  to  the  committees,  or  members  would  be 
left  at  liberty  to  take  such  other  parliamentary 
course  as  their  judgments  might  suggest  to  be 
the  proper  one.  If,  however,  they  adopted  this 
rule,  they  would  be  straightened  in  their  action; 
for  a  gentleman  could  not  offer  a  resolution 
where  he  had  a  doubt — where  his  mind  was  not 
made  up— as  he  would  not  be  able  to  say,  u  I 
think  so."  And  next,  by  the  very  form  of  the 
order,  every  resolution  would  be  made  to  go  to 
the  Chair, where  it  would  be  under  the  influence 
of  the  rule  that  commits  it  to  a  committee. — 
Now  the  question  was  to  be  determined  by  the 
Convention,  shall  it  go  to  a  committee?  But 
c^opt  the  gentleman's  resolution,  and  they  would 
have  no  possible  mode  of  keeping  it  before  the 
Convention,  even  until  its  mover  could  explain 
his  reasons  for  offering  it,  which  he  thought 
would  be  carrying  the  abridgment  of  our 
rig  ts  further  than  the  gentleman  from  New- 
Ik  ork  intended  it  should  go.  If  any  proposition 
Should  be  submitted  there,  which  it  might  be 
improper  to  receive,  it  would  be  easy  to  raise 
the  question  of  reception.  He  thought  that 
the  ordinary  parliamentary  practice  was  suffi- 
cient, without  the  limitation  of  the  present  pro- 
position. The  Convention  woul  I  also  find  it 
convenient,  and  safe,  and  perhaps  indispensably 
accessary,  to  adopt  no  resolution  which  would 


operate  as  a  rule,  until  they  had  a  day  or  two  to 
consider  it. 

Mr.  MORRIS  consented  that  his  resolution 
should  lie  on  the  table  for  the  present,  and  it 
was  laid  on  the  table  accordingly. 

.  ASSISTANT  SECRETARY. 

Mr.  HART  submitted  the  following  resolution: 

Resolved,  That  Thomas  T,  Loomis  be  and  he  hereby 

is  appointed  an  assistant  secretary  to  this  convention. 

Mr.  BERGEN  moved  to  lay  the  resolution  on 
the  table. 

Mr.  PATTERSON,  had  hoped  that  two 
secretaries  would  be  as  many  as  the  business  of 
the  Convention  would  require.  He  thought  if 
two  experienced  individuals  had  been  selected, 
they  could  have  done  all  the  business  ;  but  he 
was  not  now  quite  cer  ain  how  they  were  to  get 
along  wiihout  some  additional  help.  One  of  the 
secretaries,  he  understood,  was  out  cf  health  j 
the  other,  he  had  no  doubt,  with  experience 
enough,  would  make  a  good  secretary  :  but  from 
what  he  had  seen  from  the  commencement  of 
the  session,  he  was  pretty  well  convinced  that 
they  were  not  to  get  along  without  some  addi- 
tional help  in  that  department.  In  the  organi- 
zation of  the  Convention,  the  Chair  would  bear 
him  out  in  saying  that,  for  one,  so  far  as  the 
election  of  the  regular  officers  was  concerned, 
he  took  no  part  5  nor  did  those  acting  with  him 
on  this  floor,  const  tuting  a  minority  of  the  Con- 
vention, take  any  part  in  that  proceeding.  It 
was  left  to  the  majority  of  the  Convention,  who 
selected  their  own  officers,  though  he  had  sup- 
posed that,  in  the  organization  of  a  Convention 
like  this,  the  majority  would  have  deemed  it  ex- 
pedient to  elect  as  one  of  the  secre  aries,  an  in- 
dividual entertaining  the  views  of  the  minority 
of  the  Convention.  In  this  he  confessed  he  had 
been  disappointed;  and  now  he  appealed  to  the 
majority,  and  he  would  inquire  of  them,  if  they 
were  to  appoint  an  additional  secretary,  whether 
in  courtesy  to  the  minority,  we  ought  not  t> 
have  him  from  amongst  us?  He  submitted 
to  the  majority,  whether  out  of  the  mino  ny 
they  could  not  get  a  competent  man  to  do  this 
duty?  He  did  not  ask  it  asa  favor  to  himself, 
for  he  had  no  favor  to  ask  ;  but  if  the  minority 
should  present  the  name  of  an  individual  who 
was  pre-eminently  qualified,  would  it  not  be 
just  and  proper  that  such  a  man  as  that  should 
be  appointed?  He  therefore  moved  to  strike  out. 
the  name  of  Thomas  T.  Loomis — an  individual 
of  whom  he  had  no  knowledge,  of  whom  he  had 
never  heard  till  this  moment — of  whose  (X- 
perience  therefore  he  knew  nothing,  though  if 
he  were  experienced,  he  (Mr.  P.)  presumed  he 
should  have  known  him — and  insert  the  name 
of  Philander  B.  Prindle  of  Chenanso  county, 
than  whom  no  man  was  better  qualified  to  dis- 
charge the  duties  of  the  office.  He  would  not 
say  that  Mr.  Prindle  was  superior  to  all  other 
men,  but  he  would  say  that*no  man  was  supe< 
rior  to  him.  He  had  long  experience  as  a  clerk 
of  the  Assembly;  for  two  years  he  was  deputy 
clerk  and  two  years  he  was  clerk,  and  he  (Mr. 
P.)  appealed  to  gentlemen  who  were  here  when 
Mr.  Prindle  acted  as  clerk,  to  bear  him  out  in 
saying  that  no  man  could  better  discharge  the 
duties  than  Mr.  Prindle,  He  would  not  only  ap 
peal  to  gentlemen  of  the  minority  but  of  the  ma 
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jority  also;  he  asked  any  and  every  one  of  them 
if  they  ever  knew  an  officer  discharge  the  duties 
with  greater  ability  and  more  to  the  satisfaction 
of  the  house  than  Mr.  Prindle?  He  appealed 
to  them  with  entire  confidence:  and  if  they  were 
to  have  another  secretary,  he  hoped  they  would 
be  allowed  to  have  a  man  who  was  known  to 
be  competent.  Let  them  not  blunder  on,  but  let 
them'have  a  man  abundantly  qualified,  and  then 
the  business  would  progress  rapidly.  He  had 
no  feeling  for  one  man  over  another;  he  could 
name  many  men  from  amongst  his  friends  who 
would  discharge  the  duties  well,  but  he  knew 
none  that  could  discharge  them  better  than  Mr. 
Prindle. 

Mr.  WARD  hoped  the  mover  of  the  resolu- 
tion would  allow  it  to  be  acted  upon  in  blank, 
that  the  sense  of  the  convention  might  be  taken 
on  the  question  of  appointing  an  additional  sec- 
retary. If  the  convention  were  willing  to 
decide  that  they  tohould  have  another,  they 
could  proceed  to  the  election  either  by  ballot  or 
viva  voce.  He  was  free  to  state  for  one  as  a 
member  of  the  convention,  that  he  did  think 
there  was  a  necessity  to  have  further  aid  there, 
and  he  would  much  rather  that  such  aid  was 
given  by  a  direct  vote  of  the  convention,  than 
that  the  secretaries  should  be  constrained  to  em- 
ploy a  clerk  themselves  and  pay  him  out  of  their 
own  pockets,  as  they  had  now  no  authority  to 
employ  aid  for  the  convention.  The  secreta- 
ries were  manifestly  not  able  to  discharge  the 
arduous  duties  that  devolved  upon  them.  They 
had  all  seen  to-day  thirty  or  forty  resolutions  of- 
fered to  the  convention,  and  it  was  not  in  the 
power  of  any  man  or  any  two  men  to  go  on  and 
make  up  the  journal.  The  secretaries  had  em- 
ployed a  person,  whom  they  must  pay  out  of 
their  own  pockets.  It  was  due  from  the  conven- 
tion, therefore,  that  they  should  say  they  would 
have  further  aid,"  and  that  they  would  elect  an- 
other secretary,  leaving  the  resolution  blank  as 
to  the  person  to  be  employed  until  the  primary 
question  was  settled. 

Mr.  HART  consented  to  leave  a  blank  for  the 
name  of  the  person  to  be  elected. 

Mr.  SHEPARD  said  this  was  a  matter 
which  required  some  little  deliberation  and 
he  moved  to  lay  the  resolution  on  the  table. 

The  motion  was  negatived. 

Mr.  CROOKER  moved  to  strike  out  the  word 
"  Assistant,"  desiring  that  they  should  come 
within  the  meaning  of  the  act.  Some  gentlemen 
had  heretofore  cautioned  them  to  keep  within 
their  expressed  authority,  and  as  the  Con- 
vention act  gave  them  power  to  elect  Secre- 
taries but  not  "  Assistant"  Secretaries,  he  made 
his  motion  to  strike  out. 

Mr.  ANGEL  moved  as  a  substitute,  the  fol- 
lowing : — 

That  this  Convention  will  proceed  on  Monday  next, 
at  12  o'clock  M  ,  to  elect  an  Assistant  Secretary. 

Mr.  A.W.  YOUNG,  thought  it  was  very  de- 
sirable that  they  should  proceed  to  an  election 
without  delay. 

Mr.  RHOADES  asked  the  gentleman  from 
Allegany  u  he  expected  the  election  to  be  by 
ballot. 

Mr.  ANGEL  was  understood  to  say  he  did  ; 
and  as  he  was  not  acquainted  with  the  candi- 
dates, and  he  supposed  this  was  the  case  with 


other  gentlemen,  he  desired  to  have  a  little  time 
to  enquire  who  was  the  best  qualified  and  suita- 
ble to  be  appointed. 

Mr.  WATERBURY  made  some  observations 
which  were  not  distinctly  heard. 

Mr.  STRONG  said  as  there  had  been  some 
talk  here  he  also  wished  to  say  a  word  or  two. 
Gentlemen  seemed  to  be  alarmed  lest  Uiey 
should  appoint  some  one  who  was  not  compe- 
tent to  do  the  duties  of  the  office.  Now  whether 
gentlemen  came  to  that  conclusion  from 
the  appointments  they  had  already  made^ 
it  was  not  for  him  to  say  ;  but  he  appealed  to 
the  gentleman  from  Kings  (Mr.  Swackhamer) 
whether  he  did  not  know  from  experience 
(which  was  the  best  schoolmaster)  that  Phi- 
lander B.  Prindle,  as  a  clerk,  had  not  his  equal 
in  the  empire  state?  Why,  he  will  do  more 
business  in  one  hour  than  we  do  now  in  two. — 
He  is  the  most  ready  man  at  reading  writing — 
and  sometimes  I  have  thought  he  could  read 
where  none  existed — that  I  ever  saw.  (Roars 
of  laughter.)  Why,  he  will  read  any  man's 
hand  writing,  if  it  is  but  "  quail  tracks"  or  a 
lawyer's,  which  is  neatly  as  bad  as  "  quail 
tracks." (laughter),  he  will  always  read  it  right; 
if  gentlemen  did  not  write  it  right,  he  would 
read  it  right  (renewed  laughter).  If,  then,  the 
majority  had  the  magnanimity  to  allow  the  mi- 
nority to  b?  represented  by  a  secretary  that  was 
competent,  there  would  je  ao  difficulty  in  the 
selection,  nor  need  it  be  put  off  a  moment.  He 
trusted  the  majority  did  not  intend  to  have  the 
whole.  He  had  too  high  an  opinion  of  the  de- 
mocracy of  this  Convention  to  suppose  they  did. 
If  then,  the  majority  had  not  determined  to  have 
one  of  their  own  party,  it  might  be  necessary  to 
look  around  for  a  man  that  was  competent  ;  and 
he  asked  them,  and  he  asked  it  with  a  good  deal 
of  confidence,  to  let  them  have  Mr.  Prindle,  the 
very  man  that  they  wanted.  He  was  not  of  the 
political  creed  of  the  majority,  but  his  creed 
would  not  interfere  with  the  discharge  of  his 
duties. 

Mr.  SWACKHAMER  rose  to  reply  to  the  very 
strong  appeal  which  had  been  made  to  him  by 
the  gentleman  from  Monroe,  and  with  respect  to 
the  person  spok' n  of  he  would  say  that  Mr. 
Prindle  was  a  perfect  gentleman,  and  as  a  Sec- 
retary an  abler  man  he  had  never  known;  he 
was  fully  equal  to  the  duties  of  Secretary  of  the 
Convention  or  any  other  body  of  men.  There 
might  be  his  equals  in  the  state,  but  he  (Mr.  S.) 
had  never  met  with  them  yet.  With  respect  to 
the  Secretaries  who  had  been  elected  by  the  Con- 
vention, he  took  occasion  lo  say  that  he  appre- 
ciated them  as  much  as  any  member  could, 
both  as  gentlemen  and  as  scholars;  but  it  requi- 
red peculiar  qualifications  as  readers  to  a  body 
like  this,  which  very  few  possessed,  and  there, 
fore  he  remarked,  democracy  or  no  democracy, 
he  would  not  vote  for  any  man  of  whose  qualifi- 
cations he  had  not  had  an  opportunity  to  judg* 
He  conceded  to  the  minority  of  the  Conventi 
that  it  would  be  magnanimous  and  right  in  e 
ry  point  of  view  to  appoint  such  a  Secretary  t 
he  had  described,  but  up  to  the  present  day 
with  but  a  few  exceptions,  they  had  had  ho  allu- 
sion to  party  in  this  Convention.  He  hoped  they 
should  so  proceed  that  party  and  faction  would 
not  be  heard  of  at  all,  but  that  their  business 
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would  be  so  conducted  as  to  produce  the  good 
and  happiness  of  all  the  people  of  the  state,  for 
whom,  with  all  due  respect,  they  were  to  act, 
minority  and  majority.  He  would  willingly 
conce  Je  to  so  very  respectable  a  minority  as  they 
had  in  that  Convention,  when  they  could  pre- 
sent such  a  man  as  Mr.  Prindle,  so  able  as  he 
was  but  he  thought  there  were  others  who  also 
were  In  My  qualified,  and  for  qualified  men  only 
would  he  vote,  amongst  whom  there  were  Mr. 
Rose,  Mr.  Se?er,  Mr^Loomis,  and  Mr.  Prindle. 
Mr.  CHATFIELD  said  inasmuch  as  the  gen- 
*  tleman  from  Oswego  (Mr.  Hart,)  had  offered 
the  resolution  on  his  solicitation,  he  desired  to 
say  a  few  words  in  relation  to  its  adoption.  He 
commenced  with  an  expression  of  his  regret 
that  any  gentleman  on  that  floor  should  have  so 
far  forgotten  the  usual  courtesies  of  life  as  to 
cast  reliections  on  the  present  secretaries  of  the 
Convention.  So  far  as  he  bad  observed  he  was 
tree  to  confess  that  the  gentlemen  who  had  been 
appointed  had  fully  answered  his  expecta- 
tions j  and  he  had  no  doubt  they  would  dis- 
charge the  duties  which  devolved  upon  them 
with  fidelity  and  so  as  to  facilitate  the  business 
of  the  Convention.  ■.  It  could  not  be  expected 
that  gentlemen  coming  from  other  avocations  to 
be  secretaries  to  a  body  like  this,  would  come 
fully  qualified  to  discharge  the  duties  with  rapid- 
ity at  once  j  but  he  had  no  doubt  they  would 
soon  discharge  them  with  facility.  Never- 
theless it  was  apparent  that  the  Convention  re- 
quired more  strength  in  that  department,  and  he 
thought  the  objection  of  the  gentleman  from  Cat- 
taraugus (Mr.  Crooker,)  was  but  hypercriti- 
cism.  He  had  yet  to  learn  that  an  assistant 
secretary  was  not  a  secretary  within  the  mean- 
ing of  the  act.  The  person  named  had 
claims  upon  them.  He  came  before  them 
as  a  candidate  Cor  the  place  of  Secretary,  but 
when  he  found  that  there  were  other  candidates 
that  were  better  qualified,  he  cheerfully  with- 
drew his  name.  In  that  he  was  magnanimous, 
and  jn  view  of  that  magnanimity  and  his  desire 
io  avord  distracting  their  counsels,  he  (Mr.  C.) 
was  disposed  to  think  he  had  claims  for  this  ap- 
pointment  if  they  appointed  any  body.  With 
respect  to  the  remarks  of  the  gentlemen  from 
Chautauque  and  Monroe,  (Mr.  Patterson  and 
Mr.  Strong),  he  remarked  that  they  had  ap- 
pealed to  the  magnanimity  of  the  majority  to 
yield  them  this  Secretary.  Now  if  those  gen- 
tlemen were  in  the  majority  here,  and  responsi- 
ble for  what  would  be  done,  would  they  make 
such  concessions  on  the  ground  of  magnanimity? 
When  the  Constitution  shall  have  been 
formed  and  sent  to  the  people  for  confirmation, 
and  the  gentlemen  opposite  take  the  stump  for 
or  against  it.  would  they  not  hold  the  present 
majoriiy  responsible  for  it?  He  (Mr.  C.)  knew 
enough  of  political  action  to  be  satisfied  that  if 
there  should  be  any  thing  in  it  that  could  be  tor- 
tured into  an  obnoxious  aspect,  the  responsi- 
bility would  be  cast  on  them.  In  this  view  of 
he  case,  as  they  as  a  party  would  be  required 
to  take  the  responsibility,  he  would  have  a  Sec- 
retary  of  their  own  choosing,  and  not  a  man 
whose  responsibility  they  should  not  be  willing 
to  bear.  But  the  gentleman  from  Monroe  had 
given  them  the  best  reason  why  this  man  Prin- 
die   should  not  be  appointed— he  could  read 


writing  that  had  not  been  Written.  Perhaps  the 
gentleman  from  Monroe  made  the  statement 
from  his  own  knowledge  of  the  fact.  He  (Mr. 
C.)  had  been  here  with  that  clerk,  and  perhaps 
he  might  add  that  he  could  not  only  rend  wri- 
ting where  it  was  not  written,  but  count  votes 
which  did  not  exist  on  a  division.  He  (Mr.  C.) 
had  had  occasion  to  challenge  the  count  of  that 
clerk,  and  on  a  second  count  the  result  was  dif- 
ferent. Now  he  wanted  no  man  so  to  count 
there  ;  he  wanted  no  man  that  they  could  not 
trust,  and  therefore  he  was  opposed  to  yielding 
his  election  on  the  ground  of  magna'  iniity. 

Mr.  SIMMONS  did  not  think  the  subject  wor- 
thy of  so  grave  a  debate,  nor  should  he  have 
risen  to  make  any  remarks,  were  it  not  fcr  those 
that  had  fallen  from  the  gentleman  from  Otsego 
in  reference  to  Mr.  Prindle.  He  had  the  honor 
of  a  seat  on  that  floor  during  three  successive 
sessions  of  the  legislature,  and  he  was  not  aware 
during  that  period,  of  any  unfairness  or  dishon- 
esty on  the  part  of  Mr.  Prindle,  and  he  was  really 
sorry  that  it  had  been  deemed  necessary  grave- 
ly to  make  such  a  suggestion  in  this  body.  He 
was  satisfied  the  gentleman  from  Otsego  would 
not  have  done  it  if  he  had  not  been  almost  pro- 
voked to  it  by  the  indiscreet  suggestion  cf  the 
gentleman  from  Monroe.  In  regard  to  the  gen- 
tlemen who  had  been  selected  as  their  secreta- 
ries, he  considered  that  all  reflections,  by  im- 
plication or  otherwise,  were  undeserved.  He 
had  long  been  acquainted  with  one  of  the  secre- 
taries, who  was  not  now  present,  and  for  a  short 
time  with  the  other,  and  he  had  seen  nothing 
but  that  of  which  he  approved  in  those  secreta- 
ries. A  few  words  more  and  he  had  done.  He 
did  not  hold  that  a  gentleman  because  he  had  well 
filled  a  place  several  years,  should  be  neces- 
sarily continued.  He  believed  in  rotation  in  of- 
fice. If  a  man  had  held  an  office  for  several 
years  and  done  well,  his  pay  and  his  honor  did 
very  weil  for  him  and  they  should  try  others. — 
However,  after  all  it  was  good  to  have  an  expe- 
rienced man,  and  he  approved  of  the  plan  adopt- 
ed in  the  election  of  inspectors  where  one  was 
given  to  the  minority.  This  was  prudent,  as  it 
had  a  tendency  to  keep  ail  parties  free  from  sus- 
picion. 

Mr,  STETSON  was  happy  to  hear  the  dis- 
claimer of  the  gentleman  from  Essex;  but  he 
had  heard  with  considerable  surprise  the  re- 
marks of  the  gentlemen  from  Chautauque  and 
Monroe,  in  which  they  had  appealed  to  the  mag- 
nanimity of  a,  portion  of  the  Convention,  when 
their  title  to  it  was  founded  almowt  on  an  act  of 
discourtesy.  The  remarks  of  the  gentleman 
from  Chautauque  were  a  direct  reflection  en  the 
present  secretaries  j  and  yet,  for  that  reason, 
the  election  of  a  secretary  was  to  be  yielded  to 
them!  With  reference  to  political  magnanimity, 
he  referred  to  the  election  law  passed  in  1842, 
by  the  party  now  in  the  ascendant,  which  con- 
ceded to  the  minority  an   inspector  of  election. 

Mr.  PATTERSON  replied,  disclaiming  all 
reflections  on  %the  present  Secretaries.  He  had 
no  doubt  if  their  Secretaries  had  had  the  expe- 
rience of  even  one  session  of  the  legislature 
they  would  make  very  good  secretaries,  but  at 
present  one  was  sick  and  the  other  was  without, 
experience.  A  statement  of  these  facts  was  no 
reflection  on  the  Secretaries.    He  also  entered 
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into  a  statement  of  the  course  pursued  by  the 
legislature  when  the  party  with  which  he  aeted 
was  in  the  majority,  in  relation  to  the  appoint- 
ment of  a  minority  of  their  opponents  on  the 
committee  to  examine  the  treasurer's  accounts, 
as  a  claim  to  the  merit  of  being  magnanimous. 
He  also  stated  that  during  all  the  years  he  had 
been  m  the  legislature,  he  had  never  heard  a 
lisp  against  the  character  of  Mr.  Prindle  ;  the 
different  result  on  a  second  count  was  in  itself 
no  reflection  on  the  Clerk,  as  a  different  number 
might  have  voted.  If,  however,  the  majority 
should  appoint  all  the  clerks  he  would  not  com- 
plain, though  he  had  thought  that  minorities 
had  rights. 

Mr.  STETSON  said  it  was  due  to  the  gentle- 
man from  Chautauque  to  say,  that  all  Mr.  S. 
intended  to  say  before,  was  that  the  appeal  to 
the  magnanimity  of  the  majority  was  not  very 
much  (iommended  to  their  acceptance  by  the  re- 
flections which  he  thought  were  insinuated 
against  the  Clerks.  Mr.  8.  did  not  pass  upon 
the  rights  of  the  minority.  The  general  course 
of  the  gentleman's  remarks  had  gone  far  be- 
yond the  legitimate  bearing  of  any  one  of  his 
own.  But  he  would  not  dwell  on  this  ;  nor 
contribute,  even  by  his  humble  example  to 
political  discussions  here.  But  it  should  be 
known  abroad,  after  what  had  occurred,  that 
the  manner  of  keeping  the  journal  was  differ- 
ent from  what  it  was  in  the  Convention  of  '21 — 
in  Congress  or  in  our  own  Legislature.  Here 
every  thing  was  recorded — even  rejected  propo- 
sitions— and  all  those  made  in  committee  of  the 
whole— -throwing  an  immense  amount  of  cleri- 
cal labor  on  the  Clerks.  As  to  experience,  he 
believed  we  had  it,  at  least,  in  the  one  from 
Rensselaer,  (Mr.  Strong.)  He  had  been  a  Sen- 
ator four  years,  was  an  accomplished  scholar 
and  gentleman,  and  distinguished  in  his  profes- 
sion— with  the  ability  to  discern  and  the  power 
to  execute  his  duty.  Having  said  this  much, 
he  should  leave  this  matter  with  the  Conven- 
tion— without  intimating  his  own  course  in  rela- 
tion to  it. 

Mr.  RHOADES  did  not  understand  the  gen- 
tleman  from  Chautauque  as  saying  any  thing 
derogatory  to  the  character  and  qualifications  of 
the  clerks,  in  other  respects  than  that  one  wras 
absent  from  ill  health,  and  the  other  lacked  ex- 
perience. He  did  not  listen  to  the  remarks  of 
the  gentleman  from  Monroe  (Mr.  Strong),  but 
he  thought  he  knew  him  well  enough,  his  good 
feeling  and  good  nature,  to  know  that  he  would 
not  stand  up  here,  in  presence  of  the  Conven- 
tion, and  of  the  secretaries,  who  could  not  de- 
fend themselves,  and  call  in  question  their  qual- 
ifications. 

Mr.  STETSON  said  he  should  have  said, 
when  up  before,  to  his  friend  from  Chautauque, 
unaer  his  disclaimers,  that  Mr.  S.  must  have 
misunderstood  him  ;  and  that  he  imputed  no  in- 
tention to  disparage  the  clerks,  since  it  had  been 
disavowed. 

Mr.  RHOADES  went  on  to  say,  that  with 
one  of  the  secretaries  (Mr.  Strong)  he  had  the 
pleasure  of  an  intimate  acquaintance,  having 
had  a  seat  with  him  in  the  Senate  for  four  years. 
He  regarded  him,  in  every  thing  except  health! 


as  fully  competent  to  his  duties.  With  the  oth- 
er he  had  no  acquaintance,  but  from  what  he 
had  seen  of  him,  he  had  exhibited  only  a  want 
of  experience,  but  all  other  requisites  of  a 
competent  secretary.  Nor  did  he  believe  that 
any  one  of  his  party  here  (if  we  must  talk  a- 
bout  party)  would  publicly  or  privately  attempt 
to  disparage  either  of  these  officers.  Mr.  R. 
said  he  had  no  appeal  to  make  to  the  magnani- 
mity of  the  majority  for  a  secretary.  He  had 
seen,  indeed,  but  little  to  indicate  that  there  was 
any  party  here — except  what  he  had  seen  in  the 
room  above,  before  the  Convention  opened. — 
The  gentleman  from  Otsego  said  something  a- 
bout  a  majority  being  here,  who  were  responsi- 
ble for  what  was  done. 

Mr.  CHATFIELD:— That  was  in  answer  to 
the  appeal  to  us,  as  a  majority. 

Mr.  RHOADES  did  not  believe  the  people  or 
the  minority  here  intended  to  hold  the  majority 
responsible  for  any  thing.  We  met  here  as  a 
convention  of  the  people — and  he  put  it  to  g-en- 
tlemen  to  say  if  it  was  not  expected  by  many 
of  their  constituents — if  they  did  not  hear  the 
matter  talmedof  at  home,  and  the  wish  express- 
ed that  this  body  might  be  organized  without 
there  seeming  to  be  any  political  party  here. — 
This  convention  was  not  called  for  by  a  party — 
was  not  voted  for  by  the  party  claiming  to  be 
in  the  majority  here,  as  a  parly.  The  people 
called  for  it,  and  without  reference  to  party. — < 
The  position  of  some  of  us  here,  showed  that 
the  people  did  not  carry  party  politics  into  the 
election.  The  county  of  Greene  had  sent  here 
two  delegates — one  of  them  known  at  home  as 
a  whig,  and  the  other  as  a  democrat.  So  the 
vote  in  Chemung,  showed  a  similar  absence  of 
party  views. 

Mr.  CROOKER  here  suggested  Onondaga. 

Mr.  RHOADES  was  going  to  allude  to  Onon- 
daga, and  his  own  position.  Though  he  pro* 
fessed  to  be  a  whig,  he  did  not  stand  there  as  the 
representative  of  that  party  particularly.  He 
was  first  nominated  by  the  whigs — and  then  by 
a  convention  calling  themselves  reformers — the.i 
by  a  convention  calling  themselves  liberty  men^ 
And  when  voted  for  he  had  good  authority  for 
saying,  that  he  was  voted  for  by  whigs,  by  re-- 
formers,  by  liberty  men,  and — he  appealed  to* 
his  colleague  from  Onondaga  over  the  way  (Mr. 
Taylor)  to  bear  him  out  in  the  assertion — by 
more  than  200  of  those  who  called  themselves 
barn-burners  [laughter] — and  he  might  add  that 
this  climax  was  sprinkled  and  garnished  by  some" 
from  the  old  hunkers.  [Renewed  laughter.] — 
He  did  not  come  here  to  represent  a  party,  and 
he  had  seen  little  among  those  of  his  party  to 
indicate  that  they  came  hereto  make  a  party 
constitution.  He  thought  the  appointment  of 
a  secretary  from  the  minority  would  be  very  sal- 
utary to  the  feeling  of  this  body,  and  of  our  con- 
stituents— and  that  nobody  would  find  fault  with 
it.  He  appealed  therefore  to  theConvention  it- 
self—not to  the  magnanimity  of  any  portion  of 
it,  to  appoint  one  whom  even  some  of  the  ma 
jority  had  conceded  to  be  admirably  qualified. 

On  motion  of  Mr.  WILLARD,  the  Convention, 

Adj.  to  11  o'clock  to-morrow  morning. 
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Prayer  by  the  Rev.  Mr.  Benson. 
STANDING  COMMITTEES. 

The  PRESIDENT  announced  the  committees 
on  the  subdivisions  of  the  resolution  of  the  com- 
mittee of  17  as  amended  by  the  convention,  as 
follows: — 

1.  On  the  apportionment,  election,  tenure  of  office  and 
compensation  of  the  Legislature.— Messrs.  VV.  Taylor, 
R.  Campbell,  Salisbury,  White,  Burr,  fcanford,  *W.  Jb. 
Wright. 

2.  On  the  powers  and  duties  of  the  Legislature,  except 
as  to  matters  otherwise  referred.—  Messrs.  Metson, 
Powers,  Miller,  St.  John,  Harrison,  J.  J.  Taylor,  Mc 
Kitt. 

3.  On  Canals,  internal  improvements,  public  revenues 
and  property,  public  debt,  and  the  powers  and  duties  of 
the  Legislature  in  reference  thereto;  and  the  restrict- 
ions, if  any,  proper  to  be  imposed  upon  the  action  of  the 
Legislature  in  making  donations  from  the  public  funds, 
and  tn  making  loans  of  the  moneys  or  credit  of  the  State. 
—Messrs.  Hoffman,  Tilden,  Gebhard,  Hunter,  W.  H. 
Spencer,  Greene,  Richmond. 

4  On  the  elective  franchise — the  qualifications  to  vote 
and  hold  office  — Messrs  Rouck,  Gardiner,  Kennedy, 
Dodd,  Dorlon,  Wood,  E.Huntington. 

6.  On  the  election,  tenure  of  office,  compensation,  pow- 
ers and  duties  (except  the  power  to  appoint  or  nominate 
to  office),  of  the  Governor  and  Lieutenant  Governor. — 
Messrs.  Morris,  Porter,  Hyde,  Kingsiey,  Penniman, 
Clark,  Waterbury. 

6.  On  the  election  or  appointment  of  all  officer?,  other 
than  legislative  and  judicial,  and  the  Governor  and  Lt  • 
Governor,  whose  duties  and  powers  arc  not  locol  and 
their  powers,  duties  and  compensation — Messrs  Chat- 
field,  Ferkins,  Kemble,  Strong,  Nicholas,  Danforlh, 
Shaver. 

7.  On  the  appointment  or  election  of  all  officers  whose 
powers  and  duties  arc  local,  and  thei,r  tenure  of  office, 
powers,  duties  and  compensation. —  Messrs. Angel,  Jones, 
Archer,  Dubois,  Maxvveil,  Hawley,  Shaw. 

8  On  the  militia,and  military  officers. — Messrs. Ward, 
Chamberlain,  McNiel,  Bruce,  Stanton,  Kernan,  A. 
Wright 

9.  On  official  oaths  and  affirmation*;  and  the  competency 
of  witnesses,  and  oath'i  and  affirmations  in  legal  and  equity 
proceeding*.—  Messrs.  Rhoadrs,  Baker,  Forsyth,  Cor- 
nell, Bruudage,  Mraytou,  Hotchkis*. 

10.  On  the  judiciary — and  the  appointment  or  election 
of  judicial  officers,  and  their  tenure  of  office  and  com- 
yensat  on.— Messrs.  Kuggle^O'Conor,  Kirkland, Brown, 
Jordan,  Lo  ;mis,Worden,  Simmons,  B^scom,  Hart,  Ste- 
phens, Patterson,  Sears. 

11.  On  the  rights  and  privileges  of  the  citizens  of  this 
state.— Messrs  Tallmadge,  Ayrauit,  Swackhamer,  Pa- 
rish D  D.  Campbell,  Witbeck,  Yaufrer. 

12.  On  Education,  common  schools,  nndthe  appropriate 
funds.-  Messrs  iNitoll,  Munro,  Bowdisb,  A.  W,  Young, 

Tathill,  Wiilard,  Hunt. 

13.  On  future  amendments  and  revisions  of  the  Consti- 
tution.—Messrs  Marvin,  Hiker,  \ache,  Cook,  Nellis, 
Graham,  J.  Young 

14.  (  n  the  or  »aniza'ion  and  powers  of  cities  and  incor- 
porated villi  ges,  and  especially  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit.— Mesa's.  Mi;rphy,  Allen,  Stow, 
Mann,  Crooker,  Van  Schoonhorn,  Sheldon. 

15.  On  the  power  of  counties,  towns,  and  other  munici- 
pal corporations,  exupt  cities  and  tnco-porated  villages, 
and  especially  their  power  of  local  legislation,  taxation, 
assessment,  borrowing  money  and  contracting  debts. — 
Messrs.   Brown,    K    Campbell,  F.  F.  Backus,  Smith, 

1  Tafft,  Flanders,  Candee. 

16  On  the  currency  and  banking — Messrs.  Cambrel- 
ensr,  Russell,  Dorlon,  'lowusenci,  E.  Spencer,  Cudde- 
back,  Taggart. 

17.  On  incorporations  other  than  banking  or  municipal 
Messrs.  Loom  s,  Miepard,  Bergen,  Dana,  Conelly,  H. 
Backus,  Warren. 

18.  On  the  creation  and  division  of  estates  in  lands. — 
Messrs.  Nelson,  Harris,  Flanders,  Bull,  A.  Hunting- 
ton,  Hutchinson,  Clyde. 


FRIDAY,  JUNE  12. 


ASSISTANT  SECRETARY. 

Mr.  JORDAN  rose  for  the  purpose  of  making 
a  motion  to  modify  the  amendment  which  was 
pending  at  the  adjournment  yesterday,  which 
he  hoped  would  meet  the  approbation  of  the 
mover  (Mr.  Angel.)  If  he  understood  the 
business  of  the  convention  aright  they  adjourned 
yesterday  on  the  pendency  of  a  motion  made  by 
the  delegate  from  Allegany,  so  to  amend  the  re- 
solution of  the  gentleman  from  Otsego,  as  to 
provide  that  the  convention  shall  proceed  on 
Monday  next  to  appoint  an  assistant  secretary. 
He  now  moved  to  amend  the  amendment  by 
striking  out  the  words  "  on  Monday  next,"  and 
inserting  the  words  "  forthwith  by  ballot."  If 
this  met  the  views  of  the  mover  of  the  amend- 
ment he  should  be  pleased,  and  he  thought  it 
would  be  the  means  of  disposing  of  this  some* 
what  vexed  question  which  it  was  advisable  to 
do  without  further  delay. 

Mr.  ANGEL  accepted  the  modification. 

Mr.  CHATFIELD  said  he  believed  the  reso- 
lution was  yet  under  the  control  of  the  mover, 
no  question  .having  been  taken  thereon,  and  as  it 
was  offered  at  his  instance,  he  now  desired  to 
withdraw  it. 

Mr.  HART  withdrew  the  resolution,  and  it 
was  withdrawn  accordingly. 

QUALIFICATION  OF  VOTERS, 

Mr.  GREEN  offered  a  resolution  which  was 
adopted,  thus: — 

Resolved,  That  the  committee  on  the  elective  fran- 
chise be  directed  to  enquire  and  report  as  to  the  expe- 
diency o[  requiring  some  constitutional  provision 
whereby  every  person  who  shall  here*f  er  become  a 
voter,  except  in  case  of  physical  inability,  shall  be  re- 
quired to  be  able  to  read  and  write. 

ASSISTANT  SECRETARY 

Mr.  JORDAN  said  the  resolution  which  h 
had  previously  moved  to  amend,  having  been 
withdrawn,  he  supposed  it  was  in  order  to  offer 
the  amendment  as  an  original  resolution,  not- 
withstanding the  withdrawal  of  that  first  offered. 
He  therefore  moved  the  following: 

Resolved,  That  this  Convention  will  proceed  forth- 
with by  ballot  to  elect  an  Assistant  {secretary  of  this 
Convention. 

Mr.  CHATFIELD  moved  to  amend  so  as  to 
provide  that  the  President  and  Secretaries  of  the 
Convention  be  authorized  to  employ  an  assis- 
tant Secretary. 

Mr.  PATTERSON,  on  reference  to  the  Con- 
vention law,  which  authorized  the  Convention 
to  elect  a  President  by  ballot  out  of  their  own 
number,  and  to  appoint  one  or  more  Secretaries 
— doubted  their  authority  to  delegate  the  power 
to  appoint  a  Secretary  to  the  President  and  ex- 
isting Secretaries.  If  they  were  to  have  ano- 
ther, he  thought  the  appointment  should  be  by 
the  Convention. 

Mr.  CHATFIELD  said  there  could  be  no 
doubt  of  the  power  of  this  body  to  appoint  the 
necessary  Secretaries  to  transact  the  business  of 
the  Convention,  nor  that  what  the  Convention 
directed  to  be  done  was  in  fact  done  by  it.  One 
of  the  most  familiar  principles  of  the  common 
law  met  with  in  the  books,  was  that  whatever 
was  done  by  a  primary  through  a  seconda 
was  done  by  the  primary  itself.    If  this  were 
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not  so,  the  keeper  of  the  gallery  and  the  mes- 
sengers employed  here  were  here  improperly. — 
The  Convention  could  make  its  appointments  in 
Mich  a  mode  as  they  might  deem  most  conven- 
ient to  carry  out  the  law  and  contribute  to  their 
own  usefulness.  He  preferred  the  amendment, 
because  he  thought  the  President  and  Secreta- 
ries would  be  the  better  judges  of  the  qualifica- 
tions of  the  person  or  persons  to  he  employed 
than  the  Convention.  It  might  be  necessary 
that  two  assistant  Secretaries  should  be  appoin- 
ted; at  all  events  there  should  be  a  limit,  and 
therefore  he  modified  his  amendment  so  as  to 
provide  that  the  appointments  should  not  exceed 
t\\ro. 

Mr.  WARD  entertained  the  opinion  that  the 
power  to  appoint  the  secretaries  was  with  the 
Convention.  If  he  entertained  any  other  opin- 
ion, he  should  be  willing  to  confer  it  on  the  pre- 
sident and  present  secretaries  ;  but  on  this  sub- 
ject the  Convention  act  was  very  clear.  His 
friend  from  Otsego  yesterday  caused  a  resolu- 
tion to  be  offered  for  the  appointment  of  an  ad- 
ditional secretary,  and  it  was  apparent  from  the 
tenor  of  the  resolution. that  the  gentleman  then  en- 
tertained the  same  opinion  he  (Mr.  W.)  now  ex- 
pressed. He  was  still  satisfied  there  was  not 
force  enough  at  the  clerk's  desk,  for  the  transac- 
tion of  their  business.  The  Convention  had  but 
little  to  do  to-day,  and  they  might  as  well  go  on 
and  dispose  of  this  matter,  and  select  the  most 
competent  man  they  could  get  to  discharge  these 
duties.  He  repeated,  that  he  hoped  they  wrould 
proceed  at  once  to  do  this  business,  for  to-mor- 
row some  of  the  committees  might  be  ready  to 
report. 

Mr.  JORDAN  had  no  disposition  to  take  up 
the  time  of  the  Convention  with  this  or  any 
oilier  subject  unnecessarily  ;  bu*.  he  had  offered 
this  resolution,  after  the  original  resolution  was 
withdrawn,  because  he  supposed  it  was  advisa- 
ble to  put  that  question  at  rest,  and  that  they 
should  have  the  competent  number  of  Secreta- 
ries and  a  complete  organization,  before  they 
got  to  the  main  business  of  the  Convention. 
He  had  no  feeling  one  way  or  the  other,  how 
the  thing  was  done.  Whether  they  appointed 
an  additional  Secretary  by  name,  or  it  were  done 
by  the  Secretaries,  was  a  matter  of  perfect  in- 
difference to  him.  He  was  constrained  howev- 
er to  disagree  with  his  worthy  friend  from  Ot- 
sego as  to  the  principle  of  the  common  law, 
which  he  supposed  would  govern  them  in  cases 
of  this  sort.  It  was  a  true  maxim  that  he  who 
does  an  act  by  another  does  it  by  himself  j  but 
that  was  trueonly  w  here  th^y  acted  of  their  own 
volition.  In  cases  of  delegated  authority,  by  a 
special  power  of  attorney,  or  by  statute,  or 
other  mode,  he  apprehended  the  power  did  npt 
ex  st  to  make  a  sub-delegation  of  a  delegated 
power. 

The  question  was  then  taken  on  the  amend- 
ment and  it  was  lost.  The  question  then  re- 
curred <n  the  resolution. 

Mr.  SWACKHAMER  suggested  an  amend- 
mem — to  strike  out  "Assistant"  and  insert 
*'  addiiional :'  Secretary. 
Mr.  JORDAN'  assented  to  the  amendment. 
Mr.  C HATFIELD  proposed  another  amend- 
ment, to  strike  out  the  word  "  ballot"  and  in- 
sert at  the  close  the  words  ? 


And  each  member  as  his  name  is  called  shall  rise  in 
his  place  and  openly  nominate  a  person  lo  till  the  said 
l-lacn. 

Mr.  CHAMBERLAIN"  called  for  a  division 
of  the  question,  so  that  the  vote  might  be  iirst 
taken  on  striking  out. 

Mr.  CHATFIELD  said  in  all  bodies  where 
the  open  vote  could  be  as  conveniently  given  as 
any  other,  it  would  be  better  that  it  should  be 
adopted.  He  preferred  it  here  for  two  or  three 
reasons.  One  reason  was,  and  that  alone  was 
sufficient,  that  it  was  the  more  expeditious,  and 
the  more  easily  got  along  with.  In  a  delegated 
capacity  he  was  always  w.lling  to  take  the  res- 
ponsibility of  his  actions,  and  he  had  never 
been  placed  in  a  situation  where  he  was  at  all 
afraid  to  assume  that  responsibility.  Such  a 
course  of  voting  at  all  times  put  the  constituent 
in  a  position  to  know  if  the  representative  had 
acted  with  fidelity. 

The  question  was  then  taken  on  striking  out 
and  negatived. 

The  original  resolution  was  then  adoplol. 

The  ballot  resulted  as  follows.  Messrs.  MOR- 
RIS and  NICHOLAS  acting  as  tellers  :— 


Philander  B.  Prindle 
Francis  Seger 
Thos  T.  Loomis 
Jas.  K.  Kosc 
E.  H.  Marsh 


60  Win,  H.  Grant  2 

21  Clarkson  K.  Crosby  1 

19  Wm.  W.  Dean  l 

14  Joseph  Kose  l 

3  Blank  ! 

113 

Mr,  TALLMADGE  understood  the  Clerk  to 
announce  that  there  were  but  112  ballots  where- 
as  there  appeared  to  be  113.  He  only  alluded 
to  it  as  a  comment  on  what  was  said  yesterday, 
of  the  liability  of  these  accidents,  under  any  cir- 
cumstances— and  he  availed  himself  of  this  oc- 
casion— it  having  been  his  lot  lo  preside — 

Mr.  CHATFlELD  interposed— asking  if  it 
was  in  order  to  debate  this  matter? 

Mr.  TALLMADGE  only  wanted  to  say  that 
it  was  always  the  usage,  on  a  ballot,  for  the 
clerk  to  check  the  names,  as  members  came  up 
and  voted,  and  announce  the  number  before  the 
ballot-box  was  touched. 

There  being  no  choice, 

The  Convention  then  proceeded  to  a  second 
ballot — with  the  same  tellers — which  resulted 
thus; — 

Francis  Feger 
P.  B.  Prindle 
T.  T.  Loomis 
Jas.  11.  Kose 

114 

Previous  to  canvassing  this  vote, 

Mr.  MORRIS  (one  of  the  tellers)  announced 
that  the  ballots  counted  out  114 — though  the 
Clerk  announced  before  counting  them  that  there 
were  112 — but  on  revising  his  list,  113. 

Mr.  WARD  suggested  that  the  Clerk  call  the 
roll  again,  to  ascertain  if  he  had  checked  all  that 
had  voted. 

Mr.  RUSSELL  said  probably  members  had 
voted  out  of  their  order ;  and  thus  escaped  the 
notice  of  the  Clerk. 

Mr.  JONES  had  no  doubt  114  had  voted;  but 
if  there  was  any  doubt  about  it,  by  calling  the 
roll  as  suggested,  the  error,  if  any,  might  be  dis- 
covered 

Mr.  BASCOM  suggested  that  this  would  not 
do— as  some  who  voted,  had  gone  out. 


42 

J.  T.  DisosTvajr 

1 

65 

E  S    Marsh 

1 

9 

Blank 

2 

4 

— 
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Mr.  DODD  moved  that  the  tellers  proceed  to 
canvass  the  ballots — which  was  agreed  to. 

There  being  no  choice  on  the  second  ballot, 
(as  above)  the  Convention  proceeded  to  a  third 
ballot,  with  the  same  tellers — which  resulted  as 
follows: — 

Francis  Seger  55  Blank                                 1 

P.  H  Printile  63  — 

T.  T    Loomis  4  114 

Jas.  R.  Kosc  1 

No  choice  having  been  effected, 
Mr.  CHAMBERLAIN  offered  the  following: 
Kesolved,  That   Francis  s'eger   is  hereby  declared 
duly  tlected  one  of  the  Secretaries  of  this  Convention. 

Mr.  C.  said  he  offered  the  resolution,  as  Mr. 
Seger  had  a  plurality  on  the  last  ballot.  He 
called  for  the  ayes  and  noes  on  the  resolution. 

The  PRESIDENT  remarked  that  the  resolu- 
tion adopted  by  the  convention  was  to  proceed 
by  ballot  to  elect  a  secretary.  The  convention 
iiad  proceeded  thus  far,  by  ballot,  without  hav- 
ing made  a  choice.  The  chair  was  of  opinion 
that  it  was  not  in  order  to  proceed  in  any  other 
mode  to  electa  secretary,  without  reconsidering 
the  resolution  directing  the  election  to  be  made 
by  ballot 

Mr.  CHAMBERLAIN  inquired  if  it  was  not 
competent  to  alter  the  mode  of  designating  at 
any  time  when  the  convention  saw  proper?  He 
though  l  the  body  might  at  once  revoke  the  former 
order  and  adopt  another  without  this  formality 
of  reconsidering. 

Mr.  PERKINS  here  moved  that  the  next  bal- 
lot be  confined  to  the  two  highest  on  the  last — 
and  that  blanks  and  ballots  for  persons  other 
than  the  two  highest,  be  not  taken  into  conside- 
ration; but  that  the  person  having  the  greatest 
number  of  votes  be  elected. 

Mr.  PATTERSON  doubted  the  power  of  the 
majority  to  dictate  who  the  minority  should 
vote  for.  Here  were  four  votes  for  Mr.  Loomis. 
He  doubted  the  power  of  the  Conrention  to 
compel  those  voting  for  Mr.  L.,  to  vote  for  one 
of  the  two  highest  or  lose  their  votes.  He 
thought  the  largest  liberty  would  be  given  here. 

Mr.  HARRIS  thought  we  had  spent  time 
enough  in  balloting— as  much  as  would  be 
found  profitable.  He  apprehended  there  could 
be  no  doubt  as  to  what  the  result  of  another 
ballot  would  be  ;  and  to  dispose  of  the  question, 
he  moved  a  reconsideration  of  the  vote  directing 
a  ballot — in  order  that  the  resolution  of  the  gen- 
tleman from  Allegany  might  be  in  order  after- 
wards. 

Tiie  vote  ordering  a  ballot  was  reconsidered, 
56  to  42. 

Mr.  MURPHY  rose  to  a  point  of  order— quot- 
ing the  18th  rule — by  which  a  motion  to  reconsid- 
er could  not  be  taken  on  the  same  day  on  which 
the  vote  to  be  reconsidered  was  taken,  unless  by 
unanimous  consent. 

Mr.  JONES  insisted  that  unanimous  consent 


(  was  impliedly  given — and  the  vote  on  reconsider 
ing  taken. 

Mr.  MURPHY:  No  sir,  there  was  a  strong 
vole  in  the  negative. 

The  PRESIDENT  ruled  the  objection  well 
taken  had  it  been  stated  before  the  question  was 
put  and  the  result  announced.  Now.  it  was  too 
late. 

Mr.  WORDEN  moved  to  amend  the  resolution 
by  striking  out  the  name  of  Mr.  Segkr  and  in- 
serting the  name  of  Mr.  PriiNdle — and  called  for 
the  ayes  and  noes. 

The  aye  noes  were  ordered. 

Mr.  SHEPARD  called  for  a  division  of  the 
question. 

Mr.  WORDEN  then  called  for  the  ayes  and 
noes  on  striking  out,  and  they  were  ordered. 

The  question  on  striking  out  was  put  and  neg- 
atived, ayes  49,  noes  65,  as  follows  : 

AYFS— Messrs.  Archer,  Ayrault,  F.  F.  Parkus,  IT. 
Backus,  Baker,  Bascum,  Bray  ton,  Bruce,  Bull,  Burr, 
Candee,  Cook,  Dana,.  Dodd,  Flanders,  Fors*yih,  Geb- 
hard,  Graham,  Harris,  Harrison,  Hawley,  Hoffman,  K. 
Huntington,  Jordan,  Kennedy,  Kirkland,  iVJaivin,  Nich- 
olas, Parish,  Patterson,  Penniman,  Por  er,  Khottdes, 
R  ehmond,  Salisbury,  shaver,  Simmons,  b).  Spencer, 
W.H  spencer,  Stow,  strong,  Tallmudge,  Tuthill,  Van 
Schoonhoven,  Warren,  Waterbury,  Wo. den,  A.  Wright, 
A.  VV.  Young- 49. 

NAYS— Messrs.  Allen,  Angel,  Bergen,  Hoick,  Bow- 
dish,  Brown,  Cambreleng,  D.  D  Campbell,  K  Camp- 
bell jr.,  Chamberlain,  <  hatfield,  Clark,  Clyde,  Cornell, 
Drtn I'urth,  Dubois,  Gardner,  Greene,  Hart,  Hofchuss, 
Hunt,  A.  Huntington,  Hutchinson,  Hyde,  Jones,  Kern- 
ble,  Kernan,  Kings. ey,  Loomis,  Mann,  McNeil,  Mi\\ilt, 
Maxwell,  Morris,  Murphy,  Nicoll,  O'Conor,  Perkins, 
Powers,  Riker,  Buggies,  Kussell.  St  John,  sunlord, 
Sears,  Shaw,  Sheldon,  Shepard,  Stanton,  Stevens,  Stet- 
son, swackhamer,  Taft,  J  J.Taylor,  W.  Tay  lor,  Til- 
den,  Townsend,  Vache,  Ward,  White,  Willard,  Wood, 
Yawger,  J.  Youngs,  the  President— 65. 

The  question  was  then  anounced  to  be  on  Mr. 
Chamberlain's  resolution. 

Mr.  WORDEN  hoped  the  gentleman  from 
Allegany  would  now  withdraw  the  call  for  the 
ayes  and  noes  on  his  resolution — for,  from  the 
state  of  the  vote  just  taken,  as  well  as  other  in- 
dications, he  apprehended  we  should  find  no 
difficulty  now  in  hitting  on  the  name  of  Mr. 
Seger-  Mr.  W.  should  vote  for  him  with  great 
pleasure,  as  one  of  the  Secretaries  ol  this  Con- 
vention. 

Mr.  CHAMBERLAIN  withdrew  the  call  for 
the  ayes  and  noes,  and 

The  resolution  appointing  Mr.  Seger  was 
adopted,  with  but  one  or  two  dissenting  voices. 

The  PRESIDENT  thereupon  announced  the 
appointment  of  FRANCIS  SEGFIR  as  one  of 
the  Secretaries  of  the  Convention. 

Mr.  DODD  offered  the  following : 

Kesolved,  That  when  this  Convention  adjourns,  it 
will  adjourn  to  meet  on  Monday  morning  at  —  o'clock. 

Mr.  PATTERSON  moved  an  adjournment. 
It  was  about  dinner  time. 

The  Convention  adjourned,  54  to  52,  to  11 
o'clock  to-morrow  morning. 
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SATURDAY,  JUNE  13. 


Prayer  by  the  Rev.  Mr.  Benson. 
RIGHTS  OF  CITIZENS,  *c  ,  LAW  OF  LIBEL. 
Mr.  O'CONOR  submitted  the  following  which 
was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  rights  and  privileges  of  citizens  of  this  state,  to 
consider  the  propriety  of  securing  to  members  of  this 
state,  by  constitutional  provision,  the  following  ri  hts 
ajid  privileges,  to  wit  :  — 

1st  a  right  to  th  •  accused  in  all  criminal  cases,  and 
in  all  actions  or  proceedings  for  penalties  or  forfeit- 
ures, to  waive  a  trial  by  jury  and  submit  himself  to  tri- 
al by  the  court. 

2nd.  A  right  to  the  accused  in  all  impeachments, 
criminal  cises,  and  actions  or  proceedings  for  penal- 
ties or  forfeitures  or  for  misconduct  in  office,  to  make 
a  final  reply  to  the  prosecutor  on  all  questions  of  law 
or  fact. 

3rd.  The  right  of  peremptory  challenge  to  persons 
drawn  as  jurors  to  the  extent  now  allowed  by  law ;  and 
a  like  right  to  the  accused  in  all  criminal  cases,  and  in 
all  actions  and  proceedings  for  penalties  or  forfeitures 
to  the  extent  of  live  challenges,  and  a  like  right  to  each 
pirty  in  ail  other  civil  causes,  to  the  extent  of  one 
challenge. 

4i h.  The  exemption  of  evory  person  from  being  com- 
pelled to  be  a  witness  against  himself  in  any  case,  for 
the  purpose  of  subjecting  him  to  a  penalty  or  forfeit- 
ure, or  any  loss  or  deprivation  in  the  nature  of  a  pen 
alty  or  forfeiture. 

Resolved,  That  it  be  referred  to  the  same  committee 
to  consider  the  propriety  of  amending  the  last  sentence 
of  the  8th  section  of  the  7th  article  of  the  constitution 
of  this  state,  so  that  the  same  shall  read  as  follows  :— 
"  In  all  prosecutions  or  indictments fr  libel,  the  truth 
m»y  be  given  in  evidence  to  the  jury  ;  and  if  it  shall 
app"ar  to  the  jury  that  the  matter  charged  as  libellous 
is  true  and  was  published  with  goid  motives  and  for 
justifiable  ends,  the  party  shall  he  acquitted— and  in 
favor  of  such  acquit' al,  the  jury  shall  have  the  right  to 
determine  the  law  as  well  as  the  fact. 
SURROGATES. 

Mr.  J.  J.  TAYLOR,  the  following,  which  was 
adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  enquire  into  the  expediency  of  making 
the  office  of  surrogate  a  salaried  office,  and  of  trans- 
feriing  to  that  officer  in  the  several  counties  jurisdic- 
tion of  chancery  foreclosur2s  of  mortgage  in  cases 
not  contested— applications  for  leave  to  sell  real  estate 
of  in  ants— the  care  of  the  estates  of  lunatics,  idiots 
and  habitual  drunkards— and  such  other  powers  of  the 
court  of  chancery  as  may  be  properly,  and  more  cheap- 
ly or  more  expeditiously,  ex-rcised  by  a  local  judge. 
INDIAN  SUFFRAGE. 

Mr.  RICHMOND,  the  following,  which  was 
adopted: — 

Resolved,   That  the  committee  on  the  elective  fran- 
chise, be  and  they  arc  hereby  instructed  to  enquire  and 
report  on  the  subject  of  extending  the  right  of  suffrage 
to  the  Indians  residing  in  this  state 
LOCAL  OFFICES. 

Mr.  ANGEL,  the  following,  wThich  was  a- 
dopted: — 

Resolved.  That  the  Secretary  of  State  be  requested 
to  furnish  for  the  use  of  this  Convention,  so  far  forth 
a*  he  may  be  able,  a  full  statement  or  list  of  all  offices 
in  this  state,  the  duties  of  which  are  local,  i heir  re- 
spective tenures  <nd  the  respective  powers,  duties  aud 
compensation  of  their  incumfieuts. 

PERGONAL  LIABILITY. 

Mr.  SHELDON,  the  following  which  was 
adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
banks  to  enquire  into  the  expediency  of  making  ir  a 
constitution-*!  provision  that  the  stockholders  of  banks 
and  other  moneyed  incorporations  *hall  be  individu- 
ally  liable  for  the  debts  of  their  respective  eorporuuoas. 


Mr.  RUSSELL  moved  the  printing  of  ten 
times  the  usual  number  of  the  list  of  standing 
committees.    Agreed  to. 

THE  SALT  SPRINGS, 

Mr  RHO ADES  submitted  the  following,which 
was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
canals,  &c.  to  inquire  into  the  expediency  of  amending 
the  constitution  in  relation  to  the  powers  and  duties 
of  the  legislature  in  regard  to  the  lands  belonging  to 
the  state  contiguous  to  the  salt  springs. 
CLERGYMEN. 

Mr.  BOWDISH,  the  following,  which  was 
adopted: — 

Resolved,  That  the  committee  on  the  elective 
franchise,  &c,  be  directed  to  enquire  into  the  expedi- 
ency of  extending  to  clergymen  all  the  political  rights, 
privileges  and  immunities  that  are  enjoyed  by  other 
citizens  of  this  state,  and  of  imposing  on  them  an 
equal  proportion  of  the  taxation  necessary  to  the  sup- 
port of  government. 

THE  TWO-THIRD  CLAUSE. 

Mr.  ALLEN,  the  following,  which  was  a- 
dopted: — 

Resolved,  That  it  be  referred  to  the  covumittee  on 
incorporations,  to  enquire  and  report  on  the  expedi- 
ency of  abolishing  the  two-third  vo  e  on  incorpora- 
tions, and  substituting  therefor  a  majority  of  all  the 
members  elected. 

ASSESSMENTS  OF  PERSONAL  PROPERTY. 

Mr.  RTJGGLES,  the  following,  which  was 
adopted: — 

Resolved,  That  the  committee  on  the  powers  of 
counties,  &c  ,  be  d  reeled  to  enquire  into  the  expedi- 
ency of  requiring  the  legislature  to  make  further  a  d 
.•lore  effectual  provision  than  nowexis's,  for  ascertain- 
ing the  value  ol  the  personal  estate  of  each  inuividu- 
al  by  the  assessors  for  the  purpose  ol  taxation., 
PRIVILEGES  OF  ELECTORS. 

Mr.  STOW  offered  the  following:— 

Resolved,  That  the  committee  on  the  elective  fran- 
chise, &c,  be  instructed  to  enquire  into  the  expediency 
of  securing  to  every  elector  the  privilege  of  holding  a 
certain  amount  of  real  estate,  owned  by  him,  or  in 
which  he  has  a  |  ermanent  interest,  of  not  less  than 
>  dollars  in  value,  and  not  more  than dol- 
lars in  value;  that  such  property  be  described  and 
registered  ;  and  that  the  same  shall  not  be  incumbered 
by  or  for  any  debt  contracted  or  created  by  such  elec- 
tor after  such  registry  and  a  reasonable  publication  or 
notice  thereof. 

Mr  STOW  explained.  It  was  not  a  new  qual- 
ification,  which  he  suggested  for  reference,  but 
a  privilege — not  with  reference  to  present  o>t,ts 
but  to  debts  contracted  after  description  and 
publicity. 

Mr.  KENNEDY  suggested  that  it  should  go  to 
the  committee  on  the  rights  and  privileges  of 
citizens. 

Mr.  STOW  understood  himself  better.  He 
did  not  propose  to  confer  this  privilege  on  all, 
but  to  make  it  a  mark  of  honor,  of  character, 
and  distinction,  between  the  electors  of  this  re- 

Mic  and  those  who  were  not  either  from 
choice  or  infamy,  voters. 

Mr.  STRONG  apprehended,  when  he  first 
heard  the  resolution  read,  that  it  was  in  the  na- 
ture of  a  reform  he  had  heard  of— that  the  far- 
mers should  give  off  a  part  of  their  farms  to  the 
lawyers.  [A  laugh.]  But  he  presumed  now 
that  was  not  the  mover's  infention.  If  such  a 
proposition  was  brought  in,  lie  should  like  the 
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privilege  of  saying  a  word  or  two  on  it,    He 

did  not  know  that  he  should  be  against  it.    He 
would  not  promise. 

Mr.  STOW  would  relieve  the  gentleman  on 
that  point.  He  proposed  to  give  him  (Mr. 
Strong)  a  little  law  on  this  subject. 

Mr.  Stow's  resolution  was  adopted. 
THE  SALT  DUTY. 

Mr.  W.  TAYLOR  oflered  the  following, 
Which  was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
canals,  &c,  to  enquire  iuto  the  expediency  of  provi- 
ding that  the  duty  on  salt  shall  not  exceed  one  cent 
per  bushel  as  now  fixed  by  law. 

RIGHTS  OF  WIDOWS  AND  ORPHANS. 

Mr.  WATERBURY,  the  following,  which 
was  adopted: — 

esolved,  That  the  rights  and  privileges  of  widows 
and  orphan  children  be  referred  to  the  nth  committee 
(on  the  lights  of  citizens)  to  report  theieon. 
RATE  OF  INTEREST. 

Mr.  DANA,  the  following,  which  was  ad- 
opted:— 

Resolved,  That  the  committee  on  the  powers  and 
duties  of  the  legis  aiure,  except,  etc  ,  inquire  into  the 
expediency  of  making  it  a  <  onstituiional  provision 
that  the  rate  of  interest  in  this  state  shall  not  exceed 
6ix  per  cent. 

NEGRO  SUFRAGE. 

Mr.  A.  W.  YOUNG,  the  following,  which 
was  adopted: 

Resolved,  That  it  be  referred  to   the  committee  on 
the  elective  franchise  to  inquire  into  the  expediency  of 
extending  to  colored  citizens  the  right  of  suffrage,  and 
of  abolishing  entirely  the  property  qualification. 
THE  CANALS. 

Mr.  CHAMBERLAIN,  the  following,  which 
was  adopted: — 

Resolved,  That  the  committee  on  canals,  &c,  report 
to  this  convention  whether  in  their  judgment  it  is  ex- 
pedient to  make  constitutional  provision  for  the  com- 
pletion of  ttie  unfinished  can  Us  of  this  state,  including 
the  Erie  canal  enlargement— and  if  they  should  advise 
that  such  provision  is  inexpedient,  that  they  report 
whit  ac  ion  would  be  necessary  lor  this  convention  to 
take  in  relation  to  said  canals 
TAXATION  OF  FORRIGNERS— RU-1VESS  OF  THE 

COURTS—  NON-I.V1PKISONMENT  FuR  DEBT. 

Mr.  MORRIS  offered  the  following  .— 

Proposed,  That  there  be  incorporated  into  the  con- 
stitution, authority  to  appoint  a  special  commission 
to  di*p  >se  of  the  unfinished  business  that  has  accumu- 
lated in  the  courts  of  law  and  equity. 

Proposed,  That  there  be  incorporated  in  the  constitu- 
tion the  principle  of  taxation  on  foreign  residents, 
after  they  shall  have  resided  in  this  state  for  a  time 
sufficient  to  become  citizens. 

Proposed,  That  the  principle  of  non-imprisonment  for 
debt,  be  incurporated  in  the  constitution. 

Mr.  MORRIS  said  the  first  proposition  was 
intended  to  reach  certain  worthy  gentlemen  who 
passed  their  whole  lives  in  this  country,  accu- 
mulated large  fortunes,  and  contributed  nothing 
to  the  support  of  the  government.  The  second 
was  designed  to  clear  away  the  business  that 
had  accumulated  in  our  courts — that  the  new 
courts  to  be  organized  might  not  be  broken 
down  by  it  in  the  onset.  He  moved  the  appro- 
priate reference  of  these  propositions  severally. 

Mr.  MARVIN  suggested  that  the  form  of  the 
propositions  ought  to  be  changed,  to  avoid  a 
committal  oC,the  body,  on  a  vote  of  reference. 

Mr.  MORRIS  replied  that  the  propositions 
Were  his  own,  and  offered  on  his  own  personal 
aibiiity — not  to  be  adopted  by  the  Coavea- 


tion,  but  for  reference  merely  to  committees. 
It  was  the  form  he  preferred,  and  had  suggested 
in  a  resolution  he  offered  the  other  day. 

After  some  further  conversation,  the  propo- 
sitions were  referred. 

EXPENSE  OF  REGISTRATION. 

Mr.  KENNEDY  offered  the  following,  which 
was  adopted  : — 

Resolved,  That  the  secretaries  address  a  communi- 
cation to  the  Comptroller  of  ihe  city  and  county  of 
New  York,  requeuing  him  to  transmit  a  statement  of 
the  expense  incurred  by  said  city  and  county,  during 
the  years  '40  and  '41,  under  the  act  of  1840,  providing 
for  a  registry  oi  the  votersof  said  city  and  county. 
THE  SALT  DUiY. 

Mr.  St.  JOHN,  the  following,  which  was 
adopted  : — 

Resolved,  That  the  committee  on  canals,  &c,  be  in- 
structed to  inquire  and  report  on  the  expediency  of  en- 
tirely abolishing  the  duty  on  talt. 

CONTRACTS  WITH  THE  STATE. 

Mr.  CHATFIELD,  the  following,  which  was 
adopted : 

Resolved,  That  it  be  referred  to  the  committee  on 
canals,  &c,  to  inquire  into  the  rxpediency  oi  requiring 
all  contracts  made  with  the  people  of  this  state  to  be 
in  wriing,and  prohibiting  ihe  s;ate  agents  and  officers 
from  altering  or  varying  the  same  unless  authorized 
so  to  do  by  a  law  specifying  the  alteration;  and  pro- 
hibiting the  annulling  or  surrender  of  any  such  con- 
tract, except  by  a  judicial  determination  or  decree. 
Arid  also  of  prohibiting  all  extra-;- llowances,  gilts  or 
compensation  teyond  the  prices  specified  in  such  con- 
tracts, except  by  the  judgment  or  sentence  of  an  ap- 
propriate judicial  tribunal. 

USURY  LAWS. 
Mr.    CONELY,  the  following,  which   was 
adopted : — 

Resolved,  That  it  be  referred  to  the  com ^  ittee  on 
the  powers  and  duties  of  the  legislature  to  inquire  into 
the  propriety  of  prohibiting  the  legislature  from  pas- 
sing usury  laws. 

BETTING  ON  ELECTIONS. 
Mr.    ANGEL,    the    following,     which   was 
adopted  : — 

Resolved,  That  the  committee  on  the  elective  fran- 
chise be  instructed  to  inquire  into  the  expediency  of 
checking  by  constitutional  provision  the  practice  of 
betting  on  elections,  by  su  pending  the  right  oi  every 
person  to  vote  who  shall  have  a  bet  in  any  torm  pend- 
ing on  the  result  of  the  election  at  which  he  offers  to 
vote;  a  d  that  said  committee  do  also  inquire  in'o  ihe 
expediency  of  disqualifying  every  pers<  u  trom  voting 
at  elections  and  from** holding  any  office  of  trust  or 
profit,  who  shall  have  been  duly  convicted  by  a  jury  of 
the  countrv  of  bribing  nuy  elector  to  vote,  at  any  pres- 
idential, congressional,  btale,  county,  city,  ward  or 
town  election. 

THE  DUTY  OF  COMMITTERS. 

Mr.  BAKER  submitted  the  following: — 

Resolved,  That  in  the  opinion  of  this  Convention,  it 
will  be  inexpedient  lor  the  several  committees  on  the 
const  tution,  to  accompany  their  rrports  with  written 
explanations  of  th*  reasons  which  may  have  influenced 
them  in  agreeing  thereto. 

Mr.  SWACKHAMER  moved  to  lay  the  reso. 
lution  on  the  table.  The  motion  was  lost,  29  to 
35. 

Mr.  TALLMADGE  hoped  the  matter  would 
be  left  to  the  discretion  of  the  committees.  It 
would  not  be  advisable,  in  all  cases,  to  have 
elaborate  reports  on  the  propositions  that  com- 
mittees  might  adopt,  as  gentlemen  on  the  com- 
mittee might  have  diverse  reasons  for  coming  tr 
the  same  conclusions,  and  so  might  members  ol 
the  Convention,  when  they  came  to  act  on  them 
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He  was  the  first  member  of  the  Convention  of 
1321,  to  make  a  report,  and  he  adopted  the 
course  of  not  accompanying  the  proposition  re- 
ported with  reasons  for  its  adoption. 

Mr.  BROWN  thought  the  resolution  ought 
not  to  be  adopted  and  he  expected  it  would  not. 
He  did  not  mean  to  discuss  it  at  length.  He 
presumed  that  there  was  a  general  sentiment 
prevailing  in  this  Convention  against  accompa- 
nying subjects  that  might  be  brought  before 
them,  with  elaborate  reports,  and  gentlemen 
wtould  see  the  propriety  of  this;  but  still  he 
thought  they  should  reserve  the  right  to  report 
or  remain  silent  as  they  pleased.  Suppose  a 
case  of  this  kind.  Suppose  the  committees 
should  differ  as  to  the  propriety  of  the  provi- 
sions reported.  Should  the  minority  and  the 
majority  of  the  committee  be  precluded  from  as- 
signing reasons  for  this  difference?  Would  it 
not  be  better  to  leave  it  open  to  the  committees 
to  give  the  reasons  or  not  as  they  pleased  which 
led  them  to  their  conclusions?  Now  here  was 
the  judiciary  committee — a  large  and  important 
committee,  having  subjects  committed  to  them 
of  a  diversified  and  important  character;  so  far 
as  he  had  yet  been  able  to  learn,  it  would  not 
surprise  him  if  that  committee  should  report 
unanimously;  still,  it  would  not  be  surprising, 
if  by  and  by  they  should  be  found  to  differ,  and 
the  gentlemen  on  that  committee  should  choose 
to  submit  two  distinct  propositions — one  by  the 
majority  and  another  by  a  minority.  Would  it 
not  in  such  a  case  be  proper  and  advantageous 
to  the  Convention,  to  know  the  reasous  which 
led  them  to  differ  on  questions  of  such  impor- 
tance? If  this  resolution  were  to  pass,  he  should 
take  it  as  a  clear  intimation  that  the  Convention 
expected  no  reasons  to  be  given,  and  he  desired 
that  it  should  be  left  to  the  discretion  of  the  com- 
mittees; because  he  believed  they  would  be  the 
better  able  to  exercise  a  prudent  discretion  if  it 
were  leit  to  them,  than  if  they  were  embarras- 
sed by  an  expression  of  the  opinion  of  the  Con- 
vention. But  there  was  another  point  of  view 
of  which  he  trusted  gentlemen  would  not  lose 
sight.  It  was  this — that  the  action  of  the  Con- 
vention in  regard  to  constitutional  amendments 
would  not  be  conclusive.  They  did  not  settle 
the  matter.  Ours  was  not  like  a  legislative  act 
which  went  abroad  with  the  force  of  law  in  full 
vigor,  and  remained  so  until  repealed  by  a  future 
legislature.  All  we  should  ultimately  propose 
must  be  submitted  to  the  people;  and  he  trusted 
if  any  committee  reported  important  amend- 
ments to  the  constitution,  that  they  would  feel 
it  incumbent  on  them  either  to  accompany  their 
proposition  with  a  report  or  with  such  an  expla- 
nation  on  this  floor  as  would  clearly  elucidate 
the  change  proposed,  and  the  reasons  which 
prompted  it.  Although  he  would  not  encourage 
elaborate  and  lengthy  reports  in  all  cases,  in  his 
judgment  the  committees  should  be  leit  to  their 
own  judgment.  If  they  could  give  their  reasons 
better  on  paper  than  in  a  speech  on  this  floor, 
he  hoped  they  would  be  left  at  liberty  to  do  so. 
There  were  a  great  many  gentlemen  there  who 
were  not  accustomed  to  debating,  and  whose 
ability  lay  in  commuting  their  thoughts  to  paper 
and  in  the  use  of  the  pen;  and  if  those  gentle, 
men  could  better  assign  their  reasons  in  the  form 
of  a  report,  it  was  their  duty  to  do  so,  and  let 


them  go  forth  so  that  the  people  might  see  the 
reasons  and  arguments  whith  led  them  to  their 
conclusions. 

Mr.  PERKINS  did  not  wish  to  debate  this 
matter,  but  he  would  take  occasion  to  say  that 
there  were  some  committees  that  would  arrive 
at  their  conclusions  by  the  aid  o<  statistics,  and 
unless  these  statistical  details  could  be  brought 
before  the  Convention  in  an  official  form,  they 
would  be  passed  by,  unless  some  paper  should 
choose  to  publish  them,  and  they  could  thus  be 
got  before  the  Convention.  He  apprehended 
there  would  be  some  statistical  details  which  the 
Convention  might  feel  it  to  be  its  duty  to  pub- 
lish and  thus  throw  them  belore  the  public  as 
the  reasons  for  their  action.  Elaborate  reason- 
ing from  a  committee  would  not  perhaps  be  de- 
sirable ;  but  he  hoped  they  would  not  be  cut  off 
from  the  publication  of  matters  of  fact  and  sta- 
tistical details  from  official  sources,  for  the  in- 
formation of  the  people. 

Mr.    WORDEN    confessed   that  before    his 
friend  from  Orange  entered  upon  his  argument 
he  was  inclined  to  oppose  the  adoption  of  the 
resolution;  but  a  suggestion  fell  from  that  gen- 
tleman, which  operated  to  change  his  mind  on  the 
subject.     The   remarks  of  the   gentleman  from 
St.  Lawrence  had  also  tended  to  strengthen  that 
conclusion.     It  was  true  that  the  result  of  their 
deliberations  was  to  go  forth  to  the  people  who 
were   to  judge  finally  upon   the  Constitution  to 
be  framed  ;  and   in    reference   to  the  facts  and 
reasons  to  which  allusion  hai  been  made,  if  they 
were  to  be  of  any  sort  of  importance  !othe  pub- 
lic— if  they  were   to  be  gathered  together  and 
sent  forth  for  any  practical  purpose,  it  was  to 
influence  the  public  mind  in  regard  to  the  result 
of  the  deliberations   of  this  Corhventfon.     NoW 
he  had  too  much  regard  for  the   public  intelli- 
gence to   suppose  that  the  people  could  not  for 
themselves  investigate  all  necessary  facts  thai 
affect  the  conclusions    which   the  Convention 
should  present.    K  thoy  should  send  forth  facts 
of  an   erroneous   character,  and  statistics  that 
were  not  altogether  true  in  point  of  fact,  or 
inferences  that  were  not  legitimately  to  be  drawn 
from   those  facts,  it  might,   instead   of  leading 
the  public  mind  to   correct  conclusions,  lead  to 
most  erroneous  ones.    He  did  not   understand 
that  it    would  be  necessary  for   the  public  to 
come  to  them  for  facts  to  enable  them  to  make 
up  a  judgment,  and  he  did  not  wish  to  take  a 
position   here   in   the   outset  that  would  show 
that  we  thought  it  necessary  to  fortify  our  con- 
clusions with  facts  in  support   of  the  constitu- 
tion which  we  should  present  for  adoption.    He 
apprehended  this  mode   of   reporting,   and   of 
publishing  facts,  to  go  forth  with  our  endorse- 
ment would  lead  rather  to  mischief  than  any- 
thing else.     He  would  give  to  the  people  the 
result  of   our    deliberations,    calmly ;    and  he 
would  leave  to  the  public  mind  the  formation  of 
its  own  judgment  on  the  constitution  they  should 
present.     He  would  not  stand  here  in  an  atti- 
tude of  distrust  of  the   people,  nor  would   he 
seek  to  fortify  the  result  of  our  deliberations 
by  a  species  of  ex  parte  argument  or  a  state- 
ment of  facts.     For  these  reasons  he  thought  it 
would  be  neither  wise  nor  expedient  that  their 
reports  should  be  accompanied  with  written  ar- 
guments and  statements  of  fact,  for  they  would 
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necessarily  be  one  sided.  He  did  not  assert  that 
they  would  be  parly- wise,  but  they  would  par- 
take of  ex-parte  and  one  sided  views  of  the 
case.  They  would  not  be  documents  that  would 
present,  perhaps  a  full  view.  They  would  be 
the  arguments  of  individuals  in  favor  of  their 
own  conclusions,  and  they  ought  not  to  be  en. 
dorsed  by  the  Convention  and  sent  forth  as  the 
facts  and  arguments  on  what  they  acted. 

Mr.  CHATFIELD  felt  constrained  to  differ 
with  his  friend  from.  Orange  (Mr.  Brown;. — 
Even  before  this  resolution  was  offered,  he  had 
embodied  the  same  views  in  a  resolution  which 
he  had  intended  to  offer.  He  was  persuaded 
that  the  better  and  the  wiser  course  was,  to 
leave  all  the  arguments  that  would  be  embodied 
in  these  reports,  to  be  made  here  in  debate,  in 
which  all  who  desired  might  participate,  and 
where  all  would  have  an  opportunity  to  judge* 
between  'he  conflicting  views  that  might  be  pre- 
sented. The  gentleman  from  Dutchess  (Mr. 
Tallmadge)  had  presented  some  conclusive 
reasons  why  this  resolution  should  be  adopted ; 
and  there  was  a  strong  argument  also  to  be 
found  in  the  consideration  that  the  Judiciary  to 
be  organised  under  the  new  Constitution,  would 
be  influenced  ia  their  opinions  by  the  arguments 
that  might  be  sanctioned  here,  when  they  came 
to  give  a  construction  to  the  Constitution  here- 
after. Now  he  should  like  to  have  the  Consti- 
tution go  down  to  the  judiciary,  without  such 
an  interpretation  as  the  reports  of  committees 
might  give  to  it.  There  was  at  all  times  more 
or  less  authority  in  the  report  of  a  standing  com- 
mittee, which  it  was  difficult  to  resist.  He 
would  therefore  give  no  authority  to  the  com- 
mittees to  give,  in  detail,  through  the  medium 
of  a  report,  views  and  arguments,  to  influence 
the  minds  of  either  the  members  here,  or  the 
people  elsewhere.  There  had  been  an  allusion 
made  to  the  judiciary  committee — a  committee 
composed  of  the  strongest  minds  and  the  most 
towering  intellects.  Any  conclusion  to  which 
that  committee  might  come,  would  derive  force 
almost  irresistible,  from  the  standing  and  posi- 
tion of  that  committee,  without  giving  them  the 
additional  advantage  of  presenting  here  a  writ- 
ten report.  If,  when  they  presented  the  result 
of  their  labors  to  the  Convention,  any  members 
of  that  committee  desired  to  sustain  or  explain 
their  conclusions,  let  them  do  it  with  the  sole 
advantage  of  their  speaking  talent.  It  was  not 
true  that  gentlemen  would  not  in  that  way  be 
able  to  make  themselves  fully  understood  on 
both  Sides.  There  was  no  gentleman  here  who 
would  not  be  able  to  give  a  reason  for  the  hope 
that  was  in  him.  If,  however,  they  distrusted 
themselves,  let  them  write  out  their  remarks  in 
the  form  a  speech,  and  submit  them  to  the  Con- 
vention ;  for  any  gentleman  who  could  write  a 
report,  would  find  no  difficulty  in  writing  a 
speech.  But  the  gentleman  from  Ontario  had 
alluded  to  another  reason — that  these  report* 
should  not  go  to  the  people  under  the  sanction 
of  this  Convention,  with  the  view  of  influencing 
their  action  in  adopting  or  rejecting  the  Consti- 
tution. At  the  time  of  the  adoption  of  the  fede- 
ral constitution,  from  the  then  state  of  public 
opinion  it  was  extremely  doubtful  whether  it 
would  be  adopted  by  a  majority  of  the  states  ; 
but  the  strong  minds,  tongues  and  pens  of  the 


nation,  put  forth  Herculean  efforts  to  secure  that 
desirable  result,  and  the  luminous  and  conclusive 
expositions  of  the  various  parts  of  that  instru- 
ment by  Madison,  Hamilton  and  Jay,  were  sub- 
sequently  collected  into  a  volume,  and  compose 
the  Federalist.  He  desired  that  the  same  course 
might  be  taken  here—that  the  constitution  which 
we  should  form  might  be  left  to  the  advocacy  of 
the  people,  and  that  its  expositions  might  be 
drawn  from  its  context,  uncontrolled  by  the  re- 
ports of  committees,  and  the  people  left  at  full 
liberty  to  adopt  or  reject  it,  judging  it  by  its  own 
merits.  Believing  this  resolution  right  in  prin- 
ciple,  he  felt  constrained  to  give  it  his  support. 

The  question  was  then  taken,  and  Mr.  Ba 
ker's  resolution  was  adopted. 

ELECTION  DISTRICTS. 

Mr.  BaKER  submitted  the  following,  and  it 
was  adopted — saying  that  neither  the  map  be- 
fore the  Convention,  nor  the  returns  in  the  Sec- 
retary's office,  furnished  information  as  to  the 
population  of  the  election  districts:— 

Kesolved,  That  th»  secretaries  be  directed  to  request 
the  county  clerk  of  the  city  and  county  of  i\'e«  -York  to 
furnish  this  Convention  with  a  statement  of  the  sepa- 
rate population  of  each  election  district  therein,  toge- 
ther with  a  description  of  such  district  by  boundaries. 

JUSTICES'  COURTS-APPEALS. 
Mr.  RICHMOND  offered  the  following,  and 
it  was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
f '  e  judiciary  to  enquire  into  and  report  upon  the  pro- 
priety of  h.ving  all  appeals  from  judgments  in  justi- 
ces' courts  amounting  to  $d0  or  nutter,  where  the  par- 
ties reside  in  the  same  town,  finally  decided  by  au  ap- 
peal to  a  town  court  to  be  composed  of  all  justices  of 
ihe  peace  of  said  town. 

RENT  CHARGES,  &c. 

Mr.  JORDAN  offered  the  following,  and  it 
was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  creation  and  division  of  estates  in  lands,  to  ei, quire 
into  the  expediency  of  prohibiting  by  constitutional 
provision,  the  future  creation  of  any  estates  in  lands, 
reserving  rents  in  fee,  or  for  life,  or  for  any  longt-r 
term  than  —  years  :  also,  all  covenants  for  quarter  or 
ten  h  sales,  and  a  1  other  covenants  in  reatruint  of 
aiienation,  and  of  forfeiture. 

DISTRICT  ATTORNEYS. 

Mr.  HAWLEY  offered  the  following  and  it 
was  adopted. 

Resolved,  That  the  Secretaries  of  the  Convention 
be  reques  ed  to  call  upon  the  D  strict  Attorneys  of  ihe 
several  counties  of  this  state  for  answers  to  the  fol- 
lowing interrogatories  :— 

1 .  What  is  the  amount  of  bail  bonds  and  recognizan- 
ces forfeited  in  your  county  in  the  Court  of  Oyer  and 
Terminer  and  of  General  Sessions,  during  the  year 
1845 

2.  What  is  the  amount  of  recognizances  upon  which 
suits  were  commenced  by  you  dtiiing  the  year  iSib. 

3  What  is  the  aggregate  amount  which  has  been  re- 
covered in  such  suits,— the  *ggr<  gate  amount  of  dam- 
ages and  costs  being  separately  slated. 

4  What  is  the  aggregate  amount  which  has  been 
collected  in  such  suits  lrom  the  defendant  iheieins. 

5.  What  is  the  aggregate  amount  of  casts  and  coun- 
sel fees  connected  with  *uch  suits  which  has  been  paid 
by  or  charged  to  the  county  or  to  the  people 
RETROSPECTIVE  LEGISLATION. 

Mr.  RHOADES  offered  the  following  and  it 
was  adopted. 

Ke«olved,  That  it  be  referred  to  the  corrmiuee  on  the 
Judiciary  to  enquire  into  the  expediency  of  amending 
the  constitution  so  as  to  prohibit  the  legislatu  e  from 
passing  any  law  which  shall  suspend  or  alter  any  of 


71 


the  legal  or  equitable  remedies  for  the  collection  of 
debts  .tod  the  enforcement  of  contracts  so  as  to  ope- 
rate retrospectively. 

JUDICIAL  DISTRICTS,  &c. 

Mr.  GARDNER  submitted  the  following,  and 
it  was  adopted: — 

Resolved,  That  the  committee  on  the  jndiciary  in- 
qui.e  into  the  expediency  of  dividing  the  state  into  ju- 
dicial districts  loca  mg  in  each  district  a  proportion- 
ate part  of  the  jud  ciary  of  the  state— proving  for  the 
election  of  all  judicial  olheers  of  the  state  by  constitu- 
ting the  boards  of  supervisors  of  the  counties  in  each 
diftri-.  t  a  board  of  electors  for  the  purpose,  requiring 
the  majority  of  the  who  e  for  a  choice,  and  creating  a 
board  of  «  auv  tssers  to  be  composed  of  a  delegation 
from  each  bo»rd  of  supervisors,  and  in  case  of  no 
choice,  such  boa  d  of  canvassers  to  have  power  to 
elect  from  the  whole  number  voted  for  by  the  supervi- 
sors. 

COUNTY  OFFICERS— SHERIFF,  &c. 

Mr.  GARDNER  offered  the  following,  and  it 
was  adopted: — 

Resolved.  That  th°  committee  on  the  election  and 
powers  of  local  officers  be  directed  to  inquire  into  the 
expediency  of  abolishing  the  office  of  s-heriff,  under 
sheriff  and  deputies,  superintendents  of  the  poor  and 
common  schools,  and  of  providing  for  the  election  of 
a  single  officer  in  each  county  charged  with  the  duty  of 
the  offic-s  so  abolished,  and  wuh  such  other  powers 
and  duties  as  may  be  conferred  by  law,  ai.d  10  have 
the  aid  of  the  constables  of  the  towns  in  the  service  of 
process,  and  as  the  general  peace  officer  of  the  county. 

Mr.  RUSSELL  here  gave  notice  that  he 
should  on  Monday,  the  22d  inst,  move  a  recon- 
sideration of  the  vote  adopting  Mr.  Baker's 
proposition  in  regard  to  the  reports  of  commit- 
tees. 

PAY  OF  THE  LEGISLATURE. 

Mr.  TOWNSEND  offered  the  following,  and 
it  was  adopted  :— 

Resolved,  That  the  first  standing  committee  be  in- 
structed to  enquire  into  the  expediency  of  giving  to  the 
members  of  the  legislature  a  stated  annual  salary  in 
place  of  a  per  diem  allowance. 

Mr  J.  J.  TAYLOR  offered  the  following, 
and  it  was  adopted  : — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  apportionment^  election,  &c  ,  of  the  legislature,  to 
enquire  into  the  expediency  of  encouraging  short  ses- 
sions *jf  the  legislature  by  seducing  the  pay  of  the 
members  after  a  session  shall  have  continued  a  staled 
period  of  time. 

COURTS  OF  E-QUITY 

Mr.  BASCOM  offered  the  following,  which 
was  laid  on  the  table  and  ordered  to  be  print- 
ed— 

Resolved,  That  the  committee  on  the  judiciary  be 
instructed  to  report  such  a  judiciary  system  as  will 
re#nder  unnecessary  the  further  continuance  of  tribu- 
nals of  exclusive  equity  or  chanceiy  jurisdiction. 


Mr.  O'CONOR  here  rose,  saying  that  he  held 
in  his  hand  a  proposed  judicial  system  for  the 
stale,  which  had  been  sent  to  him  by  one  of  the 
most  distinguished  of  our  constituents,  and 
which  Mr.O'C.  desired  to  present  under  the  au- 
thority of  that  citizen's  name — not  as  his  own, 
in  ail  respects.    He  offered  the  following : — 

Resolved,  That  the  plan  of  a  judicial  system  here- 
with presented,  be  printed,  for  the  use  of  the  Conven- 
tion, and  referred  to  the  committee  on  the  judiciary. 

Mr.  MORRIS  doubted  whether  it  would  be 
best  »o  commence  printing  all  these  plans  that 
might  be  presented.  He  had  three  or  four  at 
his  room,  from  highly  respectable  gentlemen; 
and  there  was  scarcely  a  clever  man  in  any 
part  of  the  slate  who  had  not  fully  matured  a 
judicial  system.  Certainly  until  the  committee 
had  examined  it,  it  should  not  be  printed 

Mr.  PERKINS  suggested  that  others  besides 
the  committee  might  like  to  look  at  these  plans. 

Mr.  RUSSELL  took  a  similar  view  of  the 
question — urging  that  individual  members  of 
the  Convention  ought  to  have  before  them  also, 
matured  plans  of  this  sort,  and  from  such  high 
sources,  which  went  to  the  committee. 

Mr.  MORRIS  waived  any  objection  of  his  own 
to  the  printing  of  the  plan. 

Mr.  RUSSELL  only  added  that  as  a  matter  of 
economy;  it  would  be  Ibetter  to  have  the  paper 
printed  than  read  from  the  desk. 

Mr.  BAKER  suggested  that  if  we  printed  this 
plan,  without  knowing  whose  it  was,  we  could 
not  well  avoid  printing  all  the  plans  of  the  30  or 
40  gentlemen  in  and  out  of  the  convention,  who 
had  busied  themselves  in  adjusting  a  judicial 
system — and  this  would  only  lumber  up  our 
desks  and  add  vastly  to  the  expenses  of  this 
body. 

Mr.  PATTERSON  suggested  that  every  thing 
presented  in  the  manner  in  which  this  was 
would  have  to  be  spread  out  on  the  journal  of 
course,  else  it  would  not  appear  what  the  paper 
accompanying  the  resolution  was,  or  what  was 
ordered  to  be  printed.  Again,  having  thus  gone 
on  the  journal  at  length,  to  order  the  printing, 
as  proposed,  would  carry  it  on  the  documents 
also,  and  thus  we  should  have  it  printed  twice 
over,  or  in  two  forms.  He  suggested  that  the 
paper  should  be  presented  as  a  petition — then 
the  substance  of  it  would  go  on  the  journal,  and 
the  paper  itself  go  to  the  judiciary  committee. 

This  suggestion,  alter  some  conversation  be* 
tween  Messrs.  MARVIN,  PATTERSON, 
LOO  MIS  and  O'CONOR,  was  substantially  ac 
ceded  to. 

Adjourned  to  Monday  morning  at  9  o'clock. 


Prayer  by  the  Rev.  Mr.  Britton. 

RETURNS  FROM  COUVTY  CLERKS,  SURROGATES, 
AND  ULEKKS  OF  SUPREME  COURTS. 

The  PRESIDENT  stated  that  the  Secretaries 
had  received  many  returns  from  county  clerks, 
surrogates,  and  supreme  court  clerks,  in  answer 
to  interrogatories  which  had  been  sent,  in  obe- 
dience to  a  resolution  of  the  Convention;  and 
others  might  be  expected  to  come  in  daily.    It 
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would  be  therefore  necessary  to  make  some  pro 
vision  for  their  disposition. 

Mr.  CHATFIELD  thought  it  would  be  advi- 
sable  to  raise  a  standing  committee,  to  whom 
these  returns  should  be  referred,  for  the  purpose 
of  arranging  them,  and  preparing  an  abstract 
thereof  for  the  use  of  the  Convention.  He 
therefore  moved  that  a  committee  of  five  be 
raised,  to  whom  the  returns  now  received,  and 
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those  hereafter  to  be  received,  shall  be  referred. 

Mr.  PERKINS  said  these  returns  alt  related 
to  the  judiciary  system,  and  therefore  they 
should  go  to  the  committee  on  the  judiciary. — 
They  were  desired  for  the  use  of  that  commit- 
tee, and  should  take  that  direction,  where  they 
could  be  digested,  or  that  committee  might  direct 
the  Secretaries  to  digest  them.  But  a  commit- 
tee not  connected  with  the  judiciary  committee, 
would  scarcely  know  for  what  uses  or  purposes 
these  returns  would  be  wanted  by  the  committee 
on  the  judiciary. 

Mr.  PATTERSON  suggested  that  they  should 
go  to  the  seventh  standing  committee,  on  the 
appointment  or  election  of  officers,  whose  pow- 
ers and  duties  are  local. 

Mr.  KIRKLAND  said  these  returns  were  not 
for  the  exclusive  use  of  the  judiciary  committee 
as  the  gentleman  from  St.  Lawrence  seemed  to 
imagine,  but  for  the  entire  Convention.  The 
judiciary  committee  he  was  of  opinion  would 
have  enough  to  do  without  arranging  these  pa- 
per*, and  hence  he  was  in  favor  of  the  motion 
of  the  gentleman  from  Otsego,  to  raise  a  spe- 
cial committee  whose  business  it  shall  be  to  put 
them  in  proper  form  so  that  they  shall  be  intel- 
ligible to  the  Convention. 

Mr.  JORDAN  thought  as  these  returns,  as 
received,  would  be  in  an  unmanageable  form 
for  the  judiciary  committee,that  the  special  com- 
mittee should  be  appointed  as  was  suggested 
to  prepare  a  digest  of  them  and  give  to  the  com- 
mittee in  a  compact  form  all  the  information 
which  those  returns  might  contain. 

The  motion  was  agreed  to. 
NON-IMPRISONMENT  FOR  DEBT  BUT  FOR  FRAUD. 

Mr.  TALLMADGE  offered  the  following  re- 
solution,  which  was  referred: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary,  to  consider  and  report  on  the  expediency 
of  incorporating  in<o  the  constitution  the  principle  of" 
non-imprisonment  for  debt,  and  providing  the  right,  in 
any  suit  for  the  collection  of  debt,  to  charge  that  there 
had  been  deception  or  fraud  in  the  creation  or  contract- 
ing of  the  demand ;  and  upon  conviction  thereof,  the 
party  defndant  shall  be  liable  to  imprisonment,  or  such 
other  personal  liability  as  shall  be  provided  by  law. 

JUDICIARY  SYSTEM. 

Mr.  TALLMADGE  said  he  had  received  from 
a  gentleman  of  great  respectability  in  a  western 
county  of  this  state  a  new  system  of  judiciary, 
which,  without  reading,  he  would  ask  to  have 
referred  to  the  committee  on  the  judiciary. 

A  conversation  arose  respecting  the  manner 
in  which  such  papers*would  appear  on  the  jour- 
nal— whether  at  length  or  the  endorsement  only 
—in  which  Mr.  STRONG,  Mr.  TALLMADGE, 
Mr.  JONES,  Mr.  HOFFMAN,  Mr.  WORDEN, 
Mr,  MARVIN,  Mr.  HAWLEY  and  Mr.  PAT. 
TERSON  took  part.  The  paper  was  then  re- 
ferred-   J>; 

JUDICIAL  DISTRICTS. 

Mr.  TALLMADGE  submitted  the  following, 
which  was  adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  inquire  into  the  propriety  of  adopting 
as  a  principle  in  the  judiciary  system  that  the  state  be 
divided  into  four  districts;  that  a  supreme  court  be 
established  in  each,  of  not  less  than  three  judges ;  jur- 
isdiction} law  and  equity  ;  the  judges  to  hold  circuits : 
the  term  of  office  to  be  not  less  than  7  nor  more  than 
10  years ;  to  be  ineligible  to  hold  or  take  any  other  of- 
fice or  commission  during  the  term ;  or  yo  have  the 


power  of  appointing  any  other  officers,  ortoTeceive 
pay  or  feeso'her  than  the  salary  allowed  bv  law. 

Ifasep.tratc  court  of  chmcery  be  esi/iblit-ued  its 
chancellor  to  hold  for  thes«me  term,  ol  not  le^  than 
7  nor  more  than  10  yeas ;  and  to  be  -ubject  to  like  in* 
eligibility  t »  hold  or  take  office  during  I  tie  lerm,  and 
the  like  restrictions  as  the  above  judges.  The  judges 
or  chancellor*  to  be  elected  in  the  state  or  district  of 
their  jurisdicti  n. 

A  court  for  the  correction  of  <  rrors  to  be  estab'ish- 
ed,  to  consist  of  7  judge* ;  she  jurisdiction,  appeals 
and  writs  of  error;  the  term  of  office  to  be  7  years  ; 
ineligibility  and  restrictions  as  above  stated.  'J he 
judges  to  be  appointed  by  the  Movernor  and  r^-nate. 

The  county  "coui  ts  to  be  continued.  A  judge  to  hold 
for  a  term  ot  4  years;  several  counties  may  be  embra- 
ced in  his  jurisdiction.  Also,  to  try  issues  referred 
fr  >m  supreme  com  t.  The  same  ineligibility  and  re- 
strictions as  befcre  mentioned  To  be  elected  in  the 
county  or  district  of  his  jurisdiction. 

PRIVATE  ROADS  AND  BRIDGES 
Mr.  NELLIS  offered  the  following  resolution 
which  was  adopted  : 

Resolved,  That  the  committee  on  the  rights  and  pri- 
vileges of  citizens  be  directed  to  cons  der  and  report 
on  the  propriety  and  necessity  of  incorporating  in  the 
constitution  some  provision  authorizing  private  toads 
and  bridges  to  be  constructed  en  just  compensation 
b^'ing  made  to  the  owner  or  owners  of  the  lauds  taken 
for  these  purposes. 

FREEDOM  OF  CONSCIENCE. 
Mr.  CORNELL  offered  the  following,  which 
was  adopted  : 

Resolved,  That  it  be  referred  to  the  committee  on 
the  righis  and  privileges  of  citizens  of  this  state,  to 
inquire  into  the  expediency  of  making  constitutional 
provision  to  secure  the  practical  enjoyment  of  perfect 
liberty  of  conscience,  opinion  and  belief  to  all  perso  s 
within  the  jurisdiction  of  this  state,  and  to  prohibit 
all  political  and  c  vil  disabilities  ou  account  thereof 
or  in  connection  therewith. 

EDUCATIONAL  FUNDS-COMMON  SCHOOLS. 
Mr.  R.  CAMPBELL  offered  the  two  follow- 
ing, which  were  adopted  : 

Resolved,  That  it  be  referred  to  the  committee  on 
education,  &c,  to  consider  and  report  as  to  the  pro- 
priety of  constitutional  provision  for  the  security  of 
the  common  school,  literature,  deposite  and  other 
trust  funds,  from  conversion  or  destruction  by  the  le- 
gislature, and  the  establishment  of  such  a  system  of 
common  schools  hs  will,  by  taxation,  bestow  the  fa- 
cility ot  acquiring  a  good  education  on  every  child  in 
the  state. 

TAXATION. 

Resolved,  That  it  be  referred  to  the  committee  on 
the  powes  and  duties  of  the  legislatnre.  except,  5tc  , 
to  consider  and  teport  as  to  the  propriety  of  requiring 
by  constitutional  provision,  that  all  property  within 
this  state  protected  by  its  laws,  except  that  which  be- 
longs to  the  people  of  this  state,  shall  be  assessed  for 
taxation  equally  and  at  its  intrinsic  value. 

PRACTICE  OF  COURTS. 
Mr.  STOW  offered   the  following  which  was 
adopted  : 

Resolved,  That  the  judiciary  committee  be  instruct- 
ed to  inquire  into  the  expe  iency  of  providing  lor  the 
appointment  of  a  commission  to  revise  the  system  oJ 
practice  and  proceedings  of  the  courts. 

BIENNIAL  SESSIONS. 

Mr.  CORNELL  offered  the  following  which 
was  adopted : 

Kesolved,  That  it  be  referred  to  the  committee  oi 
the  apportionment  &c.  of  the  legislature,  to  inquire 
into  the  expediency  of  providing  lor  biennial  se&siom 
of  the  legislature. 

PRACTICE  OF  THE  LAW. 
Mr.  STRONG  offered  the  following  wind 
was  adopted ; 
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Resolved,  That  the  committee  on  rights  and  privil- 
eges  be  instructed  ip  inquire  into  the  expediency  of  re- 
seiving  to  itie  people  l tie i r  dormant  right  ol'»  freely 
choosing  iheir  counsel  aud  ai  orueys  in  all  courts  oi 
\\\v,  with  the  like  freedom  from  siate  interference  that 
they  now  enjoy  in  ihe  selection  of  their  spiritual  ad- 
visers, and  of  their  legislators,  delegates  and  govern 
ors;  so  that  the  anti-republican  usage  by  means  of 
which  a  close  and  gainful  monopoly  of  the  legal  prac- 
tice has  hitherto  been  secured  to  a  well  organized  or- 
der of  licensed  advocates  *nd  solicitors  to  the  exclu- 
sion of  the  rest  of  community,  may  speedily  ctase 

SINGLE  SENATE  DISTRICTS. 
4    Mr.    CHATFIELD     offered    the    following 
which  wras  adopted  ; 

Resolved,  That  it  be  referred  to  the  committee  on 
the  apportionment,  &c  of  the  legislature,  to  inquire 
into  i  he  expediency  of  increasing  the  number  of  sena- 
tors to  48  and  dtviJing  the  state  into  single  districts— 
the  senators  to  be  e.ecied  biennially  and  to  hold  their 
offices  for  two  years.' 

JOURNALIZING  OF  PAPERS  PRESENTED. 

Mr.  HAWLEY  offered  the  following  rule  to 
settle  the  practice  of  journalizing  papers,  projets, 
and  documents,  which  had  already  occasioned 
some  discussion  this  morning  and  on  a  previous 
occasion: — 

Resolved,  That  every  member,  previous  to  present 
ing  a  petition,  memorial,  or  proposition  for  an  amend- 
ment of  the  constitution,  shall  endorse  on  the  same  the 
surstance  thereof,  and  add  his  name ;  and  on  the  re- 
ception or  reference  of  such  petition,  tie  ,  the  endorse- 
ment only  shall  be  entered  on  the  journal. 

COMMITTEE  ON  RESOLUTIONS. 

Mr.  SHAW  offered  the  following  resolution: 

Resolved,  That  for  the  purpose  of  expediting  busi- 
ness an  >  producing  uniformity,  that  a  committee  of 
five  be  appointed  by  the  President,  to  which  shall  b 
referre  I  all  resolutions  intended  for  the  standing  com- 
mi  lees,  and  whose  duty  it  shall  be  to  adjust  and  ar- 
range them  and  refer  them  to  the  uppropiiate  standing 
committers. 

Mr.  RICHMOND  hoped  the  resolution  would 
not  be  adopted.  He  thought  all  resolutions 
should  go  to  committees  directly  from  this  body. 
He  was  not  willing  to  give  such  a  power  to  any 
committee. 

Mr.  TOWNSEND  concurred  with  the  gentle- 
man from  Genesee.  He  hoped  every  facility 
would  be  given  to  gentlemen  to  present  their 
plans  and  views  here  rather  than  discourage 
them  by  restrictions.  By  such  a  course  the 
Convention  became  possessed  of  the  reforms 
which  gentlemen  contemplated  and  oi  much  val- 
uable information. 

MrrtSHAW  said  probably  another  resolution 
which  he  intended  to  offer,  if  read,  would  ex- 
plain his  purpose  and  remove  the  objections 
of  gentlemen. 

The  Secretary  read  it  as  follows: — 

Resolved,  That  all  resolutions  and  propositions  in- 
tended for  standing  committees  be  sent  to  the  Presi- 
dent, read  by  the  clerk,  and  referred  to  the  select  com- 
miitee  of  five,  without  motion  or  debate,  if  no  objec- 
tion is  made. 

Mr.  STRONG  said  the  last  resolution  was  de- 
scriptive of  what  they  had  been  doing  and  he 
thought  was  unnecessary;  but  to  the  first  reso- 
lution he  objected  because  it  would  give  to  the 
committee  of  5  power  to  reject  papers  and  there- 
by prevent  their  going  to  committees.  This  was 
too  dangerous  a  power  to  be  vested  in  any  com- 
mittee. It  was  not  democratic — and  he  profes- 
sed to  be  democratic — (laughter) — and  there- 
fore he  could  not  give  it  his  support.    He  hoped 


the  Convention  Would  Hot  sanction  a  resolution 
which  was  contrary  to  all  principles  of  justice, 
freedom,  and  right 

The  question  was  taken  on  each  resolution 
separately  and  they  were  negatived. 

COMPLETION  OF  CANALS. 

Mr.  AYRAULT  offered  the  following,  and  it 
was  adopted: — 

Resolved,  That  it  be  referred  to  the  third  standing 
comnii  tee  to  enquire  into  the  propriety  of  making  con- 
stitutional provision  fur  the  complet  on  of'  the  unfin- 
ished canals,  by  appropriating  the  revenues  arising, 
and  to  arise,  from  said  canals. 

RAILWAY  ASSOCIATIONS. 
Mr.  LOOM1S   presented  a  plan  for   forming 
railway  associations,  by  a  citizen  of  this  slate, 
which  on  his  motion  was  referred  to  the  commit- 
tee  on  incorporations,  &c. 

PRINTING  OF  DOCUMENTS. 
Mr.  A.  WRIGHT  called  the  attention  of  the 
Convention  to  the  propriety  of  ordering  the 
printing  of  a  greater  number  of  the  documents 
of  the  Convention  than  they  now  received,  and 
he  offered  a  resolution,  which  was  amended  on 
the  motion  of  Mr.  PERKINS  and  then  adopted 
as  follows,  after  a  conversation  in  which  seve- 
ral  gentlemen  took  part  : 

Resolved,  That  the  usual  number  of  reports  of  com- 
mittees and  propositions  of  amendments  to  the  consti- 
tution, for  the  purpose  of  printing,  be  fixed  at  300;  and 
whenever  more  th;«n  the  usual  number  is  ordered  to  be 
printed,  the  specific  number  shall  be  merit  toned. 

ABOLITION  OF  CAPITAL  PUNISHMENT. 
Mr.  CONELY   offered  the  following  and  it 
was  adopted  :— > 

Resolved,  That  it  be  referred  to  the  committee  oh 
the  powers  and  duties  of  the  legislature,  to  inquire  in- 
to and  take  into  consideration  the  propriety  of  making 
constitutional  provision  for  the  abolition  of  capital 
punishment. 

THE   PARDONING  POWER. 

Mr.  CONELY  offered  the  following  which 
was  adopted : 

Resolved,  That  it  be  referred  to  the  5th  standing 
committee,  to  take  into  consideration  the  propriety  (o 
vesting  the  pardoning  power  in  the  Governur  with  the 
advice  and  consent  of  the  Senate. 

PRIVILEGES  OF  ELECTORS 

Mr.  STOW  said  on  Saturday  he  submitted  a 
resolution  instructing  the  committee  on  the  elec- 
tive  franchise  to  enquire  into  the  expediency  of 
securing  to  every  elector  the  privilege  of  holding 
a  certain  amount  of  real  estate  owned  by  him 
or  in  which  he  had  a  permanent  interest,  that 
such  property  might  be  described  and  register*, 
ed,  and  that  it  should  not  be  incumbered  b}  or 
for  any  debt  contracted  or  created  by  such  elec- 
tor after  such  registry,  and  a  reasonable  publi- 
cation or  notice  thereof.  That  resolution  it 
seemed  to  him  had  been  misunderstood  ;  some 
gentlemen  seemed  to  be  apprehensive  that  it  was 
aimed  at  the  security  of  property,  and  that  it 
was  nothing  less  than  agrarianism  ;  he  there- 
fore took  occasion  to  say  in  explanation  that  he 
had  brought  it  up  lor  the  benefit  of  the  masses. 
He  thought  they  should  connect  a  greater  num- 
ber of  the  people  with  property,  and  hence  his 
resolution  which  he  was  of  opinion  was  in  fa* 
vor  of  humanity.  That  there  might  be  no 
further  misunderstanding  he  moved  that  his  res- 
olution be  printed  which  was  agreed  to. 
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NATURALIZATION  LAWS. 
Mr.  WORDEN  offered  the  following: 
Resolved,  1  hm  the  committee  on  th«  elective  fran- 
chise, inquire  into  the  exoedieucy  of  providing  in  ihe 
constitution  f»r  the  exercise  of  Hie  right  of  suffrage, 
so  t li-i t  in  no  ins  ance  sh;iil  the  exercise  of  that  eight 
dene  d  on  the  uaturuliz  tion  laws  of  congnss. 

Mr.  WORDEN  said,  as  his  friend  from  Erie 
had  been  so  unfortunate  as  to  be  misunderstood, 
he  begged  leave  to  say  a  word  in  regard  to  the 
resolution  he  had  first  offered,  that  he  (Mr.  W.)  j 
might  not  be  misunderstood  As  the  constitu-  !■ 
tion  now  stood,  the  right  ol  suffrage  was  con- 
ferred on  citizens,  but  the  constitution  did  notsay 
whether  persons  should  be  citizens  of  this  state 
or  of  the  United  States.  There  was  no  provis-  . 
ion  in  our  constitution  or  law  by  which  persons 
could  become  oc  be  made  citizens  of  this  state, 
as  contradistinguished  from  citizens  of  the  Uni- 
ted States.  We  had  virtually  by  our  statutes 
given  a  construction  to  the  word  citizens,  as 
used  in  our  constitution,  and  we  had  held — or 
such  wras  the  law — that  no  person,  not  a  natu- 
ral born  citizen,  could  become  a  citizen  of  this 
state,  except  through  the  action  of  the  federal 
Congress.  He  desired  to  present  ihe  ques- 
tion whether  it  would  not  be  wise  in  us  to 
establish  a  rule  in  that  respect,  totally 
independent  of  the  action  oi  Congress. - 
As  the  matter  now  stood,  Congress  might  en- 
large or  restrict  the  period  of  residence  neces- 
sary to  citizenship,  and  in  this  way  affect  the 
interests  of  this  Stale,  or  what  might  be  sup- 
posed  to  be  its  interests,  and  might  legislate  a- 
gainst  the  express  will  of  the  people  of  this 
state.  As  to  naturalization,  it  was  early  deci- 
ded, under  the  federal  constitution,  that  each 
state  had  the  power  to  pass  naturalization  laws 
for  itself.  At  an  early  day  the  circuit  court  of 
the  U.  S.  for  Pennsylvania,  made  that  decision. 
Subsequently,  there  were  dicta  to  the  contrary 
in  the  Supreme  Court  of  the  United  States.  But 
more  recently,  an  able  and  learned  judge  of  this 
court,  now  deceased,  had  classed  this  power  to 
pass  naturalization  laws  as  among  those  powers 
which  each  state  might  exercise  in   connection 


j  with  the  federal  congress.  He  thought  the  sub- 
ject was  one  worthy  of  examination,  and  he  de- 
sired'nothing  more.  And  he  only  said  this  that 
his  object  might  not  be  misunderstood  in  pre- 
senting the  resolution.  He  thought  it  expedient 
that  we  should  have  a  fixed  rule  of  suffrage,  as 
applicable  to  that  class  of  persons  called  aliens 

,  —and  that  their  right  to  vote  should  in  no  case 
depend  on  the  action  of  the  federal  congress. 

j      Mr.  WVs  resolution  was  adopted. 

I  Mr.  CHATFIELD  here  remarked,  that  two 
or  three  members  had  submitted  resolutions  of 
instruction,  with  the  view  of  presenting  their 
own  opinions,  and  drawing  out  those  of  others, 
on  matters  connected  with  the  new  Constitution. 
He  suggested  that  some  one  of  these  resolutions 
be  now  taken  up,  if  the  movers  of  them  were 
now  prepared  to  discuss  them.  He  would  call 
for  that  offered  by  the  member  from  Seneca  (Mr. 
Bascom) — as  to  the  propriety  of  discontinuing 
tribunals  of  exclusive  equity  jurisdiction. 

Mr.  BASCOM  said  he  had  not  intended  to  call 
up  his  resolution  to-day.  It  was  offered  merely 
to  have  it  lay  on  the  table — to  be  taken  up  when, 
the  Convention  might  not  have  other  business 
before  them — with  a  view- to  discussion.  If  the 
gentleman  from  Otsego  desired  to  call  it  up,  Mr. 
B.  had  no  objection.  He  did  not  move  it  him- 
self. 

Mr.  KIRKLAND  thought  it  rather  premature 
to  discuss  so  great  a  change  as  this  proposed, 
now  Besides,  this  matter  was  before  the 
judiciary  committee,  and  they  would  be  ready  to 
report  no  doubt  within  a  reasonable  time — and 
perhaps  no  benefit  could  arise  from  a  discussion, 
before. 

Mr.  PATTERSON  said  he  should  judge  from 
indications  that  the  grist  was  pretty  much  ground 
out  for  to-day.  He  suggested  that  we  adjourn. 
If  any  more  resolutions  were  to  be  offered,  or 
any  business  to  be  done,  let  us  have  it.  Per- 
haps we  might  as  well  test  the  question — he 
moved  an  adjournment. 

The  Convention  adj.  to  11  o'clock  to-morrow 
morning. 


TUESDAY,  JUNE  16. 


Prayer  by  the  Rev.  Mr.  Britton. 
COMMITTEE  ON  RETURNS. 

The  PRESIDENT  announced  the  following 
as  the  committee  of  five  directed  to  be  appointed 
yesterday,  on  the  returns  of  clerks  of  courts  and 
surrogates:— Messrs.  J.  J.  TAYLOR,  HAW- 
LEY,"  ST.  JOHN,  CANDEE  and  O'CONOR. 

Mr.  RHOADES  presented  returns  from  the 
clerk  oi  the  supreme  court  in  the  city  of  Albany 
for  the  first  six  months  of  the  year  1845,  which 
were  referred  to  the  committee  of  five. 
JUDICIARY  SYSTEM. 

Mr.  SHEPARD  said  he  had  a  proposition  for 
a  judiciary  system,  which  he  wished  to  have  re- 
ferred to  the  committee  on  the  judiciary.  It  did 
not  contain  all  the  details  he  had  heretofore 
contemplated,  inasmuch  as  some  of  them  had 
been  anticipated  by  other  propositions  which 
had  been  presented— it  was  therefore  incom- 


plete, but  as  an  outline  he  wished  it  referred. 
He  read  it  as  follows,  and  it  was  referred  as 
desired:— 

Resolved,  That  the  judiciary  commHtee  consider  the 
propriety  of  the  following  propositions  :  — 

i.  1  he  division  of  the  estate  into  eight  judicial  cir- 
cuits. 

2  The  establishment  of  three  common  law  courts, 
of  general  and  concurrent  jurisdiction,  to  c  n  ist  of 
not  mote  than  eight  judges  each,  who  shnll  be  required 
to  hold  their  terms  according  to  the  demands  oi  busi- 
ness, and  with  reference  to  its  most  speedy  dispatch 

3  The  arrangement  of  the  circuits  so  that  no  judge 
shall  hold  court  two  consecutive  terms  for  the  same 
circuit 

4.  The  establishment  of  practice  courts,  to  be  hell 
by  the  said  judges,  for  the  adjudication  ot  all  ques- 
turns  of  practice,  in  the  first  instance,  lhat  may  arise 
in  their  respective  courts 

ft  The  hearing  of  certiorans  and  appeals  from  t>e 
justices'  couit*  before  one  of  the  judges  of  one  of  the 
said  common  law  courts,  to  be  designated— which 
hearing,  and  the  decision  thereon,  shall  b-  final 

6.  The  hearing  of  certioraris  to  other  officeri>  pr<* 
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ceedings  in  cases  of  mandamus,  prohibition,  proce- , 
dendo,   informations  in  the   nature  of  quo  warranto, 
and  u  her  special  cases  not  otherwise  provided  for,  in 
another  ot  said  common  law  courts  to  be  designated. 

7.  The  hearing  or  proceedings  in  criminal  cases  on 
writ  of  error  or  other  proceeding  in  the  nature  of  an 
appeal  from  the  judgment  of  a  single  judge,  mine 
third  of  said  common  law  courts. 

3.  The  granting  of  the  fullest  equity  povers  mall 
matters  that  may  be  auxili  iry  to  a  suit  at  law,  at  any 
smge  of  its  proceedings,  to  the  judge  having  cogniz- 
ance thereof. 

9  The  abolition  of  the  present  court  of  chancery, 
and  the  distribution  of  its  powers  to  not  more  than 
leight  equity  judges 

)0.  Tne  abolition  of  the  present  mode  of  tak  n?  tes- 
timony in  chuncery,  and  the  substitution  of  oral  tesii- 
mouy,  to  be  taken  before  the  equity  judge  who  shall 
hear  the  particular  c  use  *  *  * 

13.  The  estiblishment  of  courts  of  general  and  spe- 
cial sessio  s  in  the  city  and  county  of  New  York,  which 
s  all  try  and  hna  ly  dispose  of  all  criminal  cases  cog- 
nizible  in  -aid  city  and  ounty,  subject  to  the  right  of 
appeal  to  he  common  law  court  designated  for  the 
purpose,  as  before  provided. 

14.  I  he  establishment  of  courts  of  special  sessions 
to  consist  of  not  less  than  two  justices  of  the  peace 
who  shall  have  cognizance  of  the  smaller  grades  o£ 
criminal  offences. 

15  Arguments  in  banc  in  common  Ihw  cases,  shall 
be  heard  and  decided  before  the  court  in  which  the 
particular  cause  was  tried,  excluding  the  judge  who 
tried  the  same  from  giving  his  voice  in  the  decision. 

16.  In  equity  cases  on  appeal,  the  particular  case 
shall  be  first  heard  before  two  t-qnily  judges,  nei  her 
of  whom  shall  have  sat  at  the  hearing  of  said  case. 

17  I  he  establishment  of  a  court  of  eirors  to  be 
formed  from  the  common  law  and  equity  courts,  to 
hold  not  less  than  three  terms  in  each  year. 

18  The  exclusion  from  the  decision  of  any  case  of 
the  particular  court  or  equi  y  judges  by  whom  said 
cause  has  been  heard  and  decided. 

19.  A  tenure  of  judicial  office  not  exceeding  eight 
years  in  its  duration,  and  a  choice  of  judges  by  classes 
of  one  judge  in  each  cou  t  every  year. 

20  The  abolition  of  all  fees  or  rewards  for  judicial 
services  other  than  a  liberal  salary,  which  shali  nei 
Iher  be  increased  or  decreased  during  the  term  of  of- 
fice of  the  incumbent. 

21.  The  abolition  of  the  county  courts  and  courts  of 
common  pleas 

THE  COURT  OF  ERRORS. 

Mr.  WARD  said  he  was  desirous  of  ascer- 
taining whether  the  gentleman  from  Oneida, 
who  a  few  days  ago  presented  a  series  of  reso- 
lutions, one  of  which  in  particular  related  to  the 
court  of  errors  as  now  constituted — intended  to 
call  up  those  resolutions  for  consideration.  It 
seemed  to  him  they  should  be  discussed  and  con- 
sidered before  the  judiciary  committee  made  its 
report  on  this  subject,  that  the  sentiment  of  the 
Convention  might  be  known,  for  his  impression 
w7as  that  there  were  a  majority  here  in  favor  of 
abolishing  that  court — not  because  they  had  not 
confidence  in  it,  but  because  it  was  desired  to 
separate  that  court  Irom  the  senate. 

Mr.  KIRKL  AND  replied  that  the  subject  had 
been  discussed  by  the  judiciary  committee  and 
an  expresion  of  opinion  divert  thereon,  but  it 
had  not  been  yet  embodied  in  a  written  propo- 
sition; under  these  circumstances  it  was  not 
now  his  intentioii  to  call  up  his  resolution. 

Mr.  STRONG  could  see  no  object  then  that 
the  gentleman  from  Oneida  could  have  had  in 
throwing  his  batch  of  resolutions  before  the 
Convention,  if  they  were  not  to  undergo  some 
debate  and  elicit  an  expression  of  opinion  of 
the  Convention.  He  agreed  with  the  gentleman 
from  Westchester  (Mr.  Ward),  that  if  there 
was  to  be  an  express  on  of  opinion,  it  should  be 
before  the  committee  on  the  judiciary  reported ; 


but  he  hardly  thought  his  friend  from  Oneida, 
after  throwing  his  batch  of  resolutions  before 
the  Convention  would  dodge  the  question  by  re- 
fusing to  call  them  up. 

Mr.  K1RKLAND  said  he  hod  succeeded  in 
calling  the  attention  of  the  Convention  to  his 
propositions,  and  hence  he  had  attained  his  ob- 
ject. If,  however,  any  gentleman  desired  to  de- 
bate them,  they  could  Le  readily  called  up  from 
the  table.  He  had  no  objection  to  b.inging 
them  up  at  any  time,  for  they  were  resolutions 
which  he  apprehended  would  meet  with  very 
general  approval. 

The  conversation  here  dropped. 

LIMITATION  OF  JUDICIAL  DUTIES. 

Mr.  MURPHY  offered  the  following,  which 
was  adopted  : — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  enquire  into  the  expediency  of  restiain- 
ing  the  1«  gislaiure,by  positive  prohibition,  from  assign- 
ing any  duties  to  the  judicial  department  except  sucu 
as  are  of  a  judicial  character. 

EXEMPTION  FROM  MILITARY  DUTY. 

Mr.  DANFORTH  sent  up  the  following, 
which  was  adopted. 

Resolved,  That  the  committee  on  the  rights  and 
privi  eges  of  citizens  of  this  slate,  be  instructed  to 
enquire  into  the  expediency  of  exempting  from  military 
duty,  except  in  case  of  insurrection  or  war,  all  (hose 
who  are  not  recognized  by  the  constitution  as  legal 
voters. 

BANKS,  THEIR  CONDtTIOV,  LOSS  BY  THEIR   IN- 
SOLVENCY,  &c. 

Mr.  POWERS  said  he  had  a  resolution  which 
he  desired  to  offer,  calling  for  information  irom 
the  Comptroller,  which  he  apprehended  would 
be  extremely  valuable  to  the  Convention  when 
they  came  to  act  on  the  question  of  Banks  and 
Banking.  The  gentleman  from  Cayuga,  on 
Saturday  last, presented  a  resolution  lor  the  con- 
sideration  of  the  Convention,  involving  the  per- 
sonal responsibility  of  individual  stockholders 
of  Banks.  This  was  a  new  element  in  the  his- 
tory of  Banking  in  this  state,  but  it  was  a  pro- 
position that  wras  well  deserving  of  the  best 
consideration  of  the  Convention,  and  its  mature 
deliberation,  and  to  which  he  (Mr.  Powers) 
should  give  his  most  cordial  assent,  provided  it 
was  accompanied  with  security  for  the  redemp- 
tion of  circulating  notes.  He  believed  the  infor- 
mation which  his  resolution  called  for,  would  be 
found  very  valuable  in  the  investigation  of  the 
present  system  of  Banking,  and  with  permission 
he  would  read  it. 

It  was  read  and  adopted  as  follows  : 

Resolved,  That  the  Comptroller  report  to  this  Con 
vention  a  list  of  the  incorporated  banks  of  th  s  state, 
the  time  of  their  incorporation  or  renewal,  when  their 
charters  expire,  and  ihe  ainoiin'  of  capital  of  each; 
also  a  list  of  such  of  the  said  banks,  subject  to  iho 
"safety  fund"  law,  as  have  become  insolvent,  and  lhu 
amount  contributed  and  paid  out  of  that  lund  to  tho 
creditors  of  such  insolvent  banks;  also  a  list  of  the 
banks  established  under  the  act  "to  authorize  the 
business  of  banking,"  where  the  same  purport  lobe 
located,  and  its  business  carried  on,  the  actual  capital 
as  returned  to  his  office  by  tie  applicants  to  him  for 
circulating  notes,  the  amount  of  such  notes  delivered 
by  him  to  each  banking  association  or  individual  bank- 
er,  ;md  the  nature  and  amount  of  ihe  securities  liifcas- 
lertecl  to  him  for  the  redemp  ion  of  said  notes;  a  so  a 
li*t  of  such  of  ihe  last  mentioned  banks  which  have 
failed  to  redeem  us  notes  bv  ie  son  oi  insolvency  or 
otherwise,  the  amount  of  the  circulating  notes  of  Mich 
banks  unredeemed  or  not  returned  to  him  anil  ihe  lossj 
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if  any,  and  the  amount  thereof  upon  the  securities 
transferred  to  him  for  ihe  payment  of  said  circulating 
notes. 

Mr.  CHATFIELD  moved  an  adjournment, 
that  the  committees  might  proceed  to  the  dis- 


charge of  their  duties,  as  nothing  could  be  done 
by  the  Convention  until  the  committees  were 
able  to  report. 

The  Convention  adjourned  accordingly,  to  11 
o'clock  to-morrow  morning. 


WEDNESDAY,  JUNE  17. 

Prayer  by  the  Rev.  Mr.  Britton. 

POWERS,   &e.,  OF  THE  GOVERNOR  AND  LIEUT. 
GOVERNOR 

Mr.  MORRIS,  submitted  the  following : 

Committee  No.  Five,  on  "  The  election,  tenure  of 
office,  compensation,  powers  and  duties  (except  the 
power  t »  appoint  or  nominate  to  office)  of  the  Govern- 
or and  Lieutenant  Governor,"  unanimously  report  the 
accompanying  proposed  Article : 

ARTICLE . 


On  the  election,}  tenure  of  office,  compensation,  powers 
and  duties  {except  the  poivtr  to  appoint  or  nomnute  to 
office)  of  the  Governor  and  Lieutenant  Governor. 

§  1.  The  executive  power  shall  be  vested  in  a  govern- 
or. He  shrill  hold  his  office  for  two  years;  and  a  lieu- 
tenant governor  snail  be  chosen  at  the  same  time  anu 
fjr  the  same  term. 

$  2.  No  person  except  a  native  citizen  of  the  United 
Stated  shall  be  eligible  to  the  office  of  governor,  nor 
sh  til  any  person  be  eligible  to  that  office  who  shall  not 
have  attained  the  age  of  thirty  years,  and  In ve  been 
live  years  a  resident  within  this  state,  unless  he  shall 
have  been  absent  during  that  time  on  public  business 
of  the  United  sitites,  or  of  this  state. 

$  3.  The  governor  and  lieutenant  governor  shall  be 
ducted  at  me  times  and  places  of  choosing  members  (.1 
the  legislature  Ihe  persons  respectively  having  the 
highest  number  of  votes  for  governor  and  lieutenant- 
governor,  shall  be  elected;  but  in  case  two  or  more 
shall  have  an  equal  and  the  highest  number  of  votes 
for  governor,  or  for  lieutenant-governor,  the  two  hou- 
ses of  the  legislature  shall,  by  joint  ballot,  choo-eone 
of  the  said  persons  so  having  an  equal  and  the  highest 
number  of  votes  for  governor  or  lieutenant-governor. 
$  4.  The  governor  shall  be  general  and  commander- 
in-chief  of  all  the  militia,  and  admiral  of  the  navy  of 
the.  state.  He  t-hall  have  power  to  convene  the  legis- 
lature, (or  the  Senate,)  on  extraordinary  occasions.— 
He  shall  communicate  by  message,  to  the  legislature  at 
every  session,  the  condition  ol  the  state,  and  recom- 
mend fuch  matters  to  them  as  he  shall  judge  expedi- 
ent. He  shall  transact  all  necessary  business  with  the 
officers,  civil  and  military  He  shall  expediieull  such 
measures  as  may  be  resolved  upon  by  the  legislature, 
and  shall  take  care  that  the  laws  are  faithlully  execut- 
ed. He  shall  receive  1or  his  services  the  following 
compensation,  viz  .--Four  thousand  dollars  annually, 
to  be  paid  in  equal  quarterly  payments;  six  hundred 
dollars  annually,  to  be  paid  in  equal  quarterly  pay- 
ments, for  the  compensation  of  his  private  secretary  : 
the  rent,  taxes  and  assessments  of  his  dwelling  house 
shall  be  paid  by  the  state. 

§  5.  The  governor  shall  have  power  to  grant  re 
preives  and  pardons  after  conviction  for  all  offences 
except  tieason  and  cases  of  impeachment.  He  may 
commute  sentence  of  death  to  imprisonment  in  a  state 
prist  n  for  life.  He  may  grant  pardons  upon  suchcon- 
ditionsand  with  such  restriotionsandlimitations  As  he 
may  think  proper.  Upon  convictions  for  treason,  he 
shall  hive  power  to  suspend  the  sememe  until  the  case 
shall  be  reported  to  the  legislature  at.  its  next  meeting 
He  shall  in  his  annual  message  communicate  to  the 
legislature  each  such  case  of  reprieve,  commutation 
and  pardon  granted  by  him  since  his  next  previous  ao- 
until  message*  stating  the  name  of  the  convict,  the 
crime  of  winch  he  was  convic  ed,  the  sentence  and  its 
date,  and  ihe  date  of  the  commutation,  pardou  or  re- 
prieve. 

$  6  In  case  of  the  impeachment  of  the  governor, 
or  his  removal  from  office,  death,  inability  from  men- 
tal or  physical  disease,  resignation  or  absence  from 
the  state,  the  powers  and  duties  of  the  office  shall  de- 
volve upoa  the  lieutenant-governor  for  the  residue  of 


the  term,  or  until  the  governor  absent  or  impeachedi 
siall  return,  orthedisabili  y  shall  cease.  But  when  the 
governor,  shall  with  the  consent  of  the  legislature,  be 
out  of  the  state  in  time  of  war  at  the  head  of  a  mili- 
tary force  thereof,  he  shall  still  contiutte  commander- 
in-chief  of  all  the  military  force  of  the  state. 

§7  The  lieutenant-governor  shall  be  president  of 
the  sena'o,  but  shall  have  only  a  casting  vote  therein. 
If  during  a  vacancy  of  the  office  of  governor  the  lieu- 
tenant-governor shall  be  impeached,  displaced,  resign, 
die,  or  from  mental  or  physical  disease  become  inca- 
pable of  performing  his  duties,  or  be  absent  from  the 
state,  the  president  of  the  senate  shall  act  as  governor 
until  the  vacancy  shall  be  filled  or  the  disability  shall 
%ease. 

§  8.  The  lieutenant-governor  shall  receive  six  dollars 
for  every  days'  attendance  as  president  of  the  senate  ; 
and  he  snail  also  receive  the  like  compensation  Jor  ev- 
ery Twenty  miles  travel  in  going  to  and  reluming  from 
the  p  ace  of  meeting  of  the  senate  in  the  discharge  of 
his  duties. 

$  9  The  governor  and  lieutenant-governor  or  either 
i  f  them  shall  not  e.x-officio  or  otherwise,  hold  any  other 
offii  e  of  trust, honor;profit  or  emolument  under  th  -state 
or  the  United  Males,  or  any  other  state  of  the  Union, 
or  any  foreign  state  or  government :  the  acceptance  by 
the  person  holding  the  office  of  governor  or  lieutenant- 
governor,  of  any  other  office  of  trust,  honor,  profit  or 
emolument  under  the  state,  or  under  the  United  Mates, 
or  under  any  other  state  of  the  Union,  or  under  any 
foreign  state  or  government,  shall  vacate  his  said  of- 
fice of  governor  or  lieutenant-governor. 

$  10.  The  governor  may  m  his  discretion  deliver 
over  to  justice  any  person  found  in  the  slate,  who 
shall  be  charged  with  having  committed,  without  the 
jurisdiction  of  the  United  M-tes,  any  crime  except 
treason,  which  by  the  laws  of  this  state,  if  committed 
therein,  is  punishable  by  death,  or  by  impiisonrnent  in 
the  state  prison.  Mich  delivery  can  only  be  m  de  on 
the  requisition  of  the  duly  auihorized  minister  or  offi- 
cers of  the  government  within  the  jurisdicti-n  of 
which  the  crime  shall  be  clurged  to  have  been  commit- 
ted ;  and  upon  such  evidence  of  the  guilt  of  the  person 
so  charged  as  would  be  necessary  to  justify  his  appre- 
hetuionand  commitment  for  trial,  had  the  crime  chat- 
g*d  been  committed  in  this  state 

§  1 1.  Every  provision  in  the  constitution  and  laws  in 
re  ation  to  the  powe  s  and  duties  of  the  governor,  and 
in  relation  to  acts  and  duties  to  be  performed  by  other 
officers  or  persons  towards  him,  shall  be  construed  10 
extend  to  the  person  administering  for  the  time  being 
the  government  of  the  state. 

§  J2.  The  governor  may,  upon  the  application  of  the 
sheriff  of  any  county  in  the  state,  order  sutb  a  military 
force  from  any  other  county  or  counties  of  the  state,  as 
maybe  necessary  to  euablc  such  sheriff  to  execute  pro- 
cess delivered  to  him. 

$  13.  The  governor  may  remove  from  office  ?  ny  sheriff 
at  any  time  within  the  period  for  which  such  sheriff 
was  ♦  lected  He  shall  first  give  to  such  slier  ff  a  dpy 
of  the  charges  against  him,  and  an  opportunity  of  being 
heard  in  his  defence,  before  any  removal  shall  be  made. 

§  14.  fcvery  bi  1  which  sh  1 11  have  t  asset  the  Senate 
and  Assemb  y,  shall,  before  it  becomes  a  law,  be  pre- 
sen  ed  to  the  governor ;  if  he  approve,  he  shall  sign  it; 
but  il  not,  he  >hali  return  it  with  his  objections  to  that 
house  in  which  it  shall  have  originated,  who  shall  en 
ter  the  objections  at  larpe  on  their  journal,  and  pro 
ceed  to  reconsider  it.  If,  alter  such  reconsideration 
two-thirds  of  the  members  present  shall  agree  to  pas? 
the  bill,  it  shall  re  sent,  together  with  the  objections 
to  the  other  house,  by  which  il  shall  likewise  be  recou 
sidered,  and  if  approved  by  two-thirds  ot  the  members 
present,  it  shall  become  a  law.  Hut  in  all  cases,  the 
votes  o(  both  houses  shall  be  determined  by  yeas  ant 
nays  *  and  the  names  voting  for  and  against  the  bit 
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shall  be  entered  on  the  journal  of  each  house  respect- 
ively If  any  bill  shUlnot  be  returned  by  the  governor 
withii  ten  days  (-mi  ;iys  excepieu)  mier  it  shall  f  ave 
been  presented  to  him,  the  s  >me  shall  be  a  law,  in  like 
manner  as  if  he  had  tinned  it,  unless  the  legislature 
shall,  t*»y  their  adjournment,  prevent  its  return  ;  in 
which  c.ise  it  shall  not  be  a  law.  If  at  the  next  ensu- 
ing session  of  the  legislature,  the  same  bill  shall  be 
again  passed  by  the  vole  of  the  majority  of  all  the  mem- 
bers elected  in  each  branch  of  the  legislature,  such  bill 
shall  become  a  law  notwithstanding  the  objections  of 
the  governor;  but  in  such  case  also,  the  votes  of  bo  h 
houses  shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  members  voting  for  and  against  the  bill 
•shall  be  entered  ou  the  journals. of  each  house  respect- 
ively. 

Respectfully  submitted: 

KOBT.  H  MORRIS 

JOHN  K.  POUTER, 

WILLIAM  PKNNIMAN, 

SEKKiNOCLA    K, 

JOHNHYDK, 

CYRUS  H.  KIVGSLEY, 

DAVID  S.  WATEu.'iUKY. 

Mr.  MORRIS  moved  that  it  be  laid  on  the 
table  and  printed  ;  but  at  the  suggestion  of  Mj. 
Brown,  varied  his  motion  so  as  to  refer  the  re- 
port to  the  committee  of  the  whole,  and  to  print. 

Mr.  W.  TAYLOR  desired  to  have  more  than 
the  usual  number  of  copies  of  thisArticle  printed. 
He  move.1  the  printing  of  600  additional  cop  es, 
the  usual  number  being  300. 

Mr.  MORRIS  accepted   the  amendment,  and 
500  copies,  and  the  reference  to  the   committee 
of  the  whole,  were  ordered  accordingly. 
CHANGK  OFREFEREiNCE. 

Mr.  CAMBRELING  offered  the  following, 
which  was  adopted  : 

Resolved,  That  the  committee  on  the  currency  and 
banking  be  discharged  from  the  further  consideration 
of  so  mu<  h  of  a  resolution  adopted  by  the  Convention, 
reieiriog  to  th.-tt  committee  the  question  of  the  indi- 
vidual liability  of  stockholders  in  moneyed  corpora- 
tions other  than  banks,  and  that  the  same  be  referred 
to  the  committee  on  corporations  ether  than  banking 
or  municipal. 

Mr.  ANGEL  offered  the  following,  which 
was  adopted,  after  being  amended  on  the  mo- 
tion of  Mr.  LOOMIS: 

Hesolved,  Th  it  committee  No  7  on  the  appointment 
or  election  of  all  officers  whuse  functions  are  local. 
dc c,  le  discharged  from  the  further  consideration  of 
the  resolution  adopted  by  the  Convention  on  the  llth 
inst.,  (Mr.  Loans'  )  referring  it  tu  said  commi  tee  "to 
inquire  into  the  expediency  of  making  constitutional 
provision  to  equalize  direct  taxtiion,  and  making  it 
proportionate  to  the  actual  value  of  the  estate  of  the 
individual  taxed,  regardless  of  the  distinction  between 
real  and  personal  estate,"  and  that  the  same  be  refer- 
red to  the  committee  on  the  powers  and  duties  of  the 
legis.alure,  except,  <fcc. 

NALE  OF  NON-RESIDENT  LANES. 

Mr.  HYDE  offered  the  following,  and  it  was 
adopted  after  a  few  words  from  Mr.  WORDEN 
and  Mr.  TALLMADGE  : 

Resolved,  That  the  committee  on  the  powers  and 
duties  of  the  legislature,  except,  &c.,  be  instructed  to 
inquire  into  the  expediency  of  providing  in  the  consti- 
tution lint  n<m  resident  lands  which  are  sold  for  taxes 
be  sold  ;n  the  counties  in  which  they  belong. 
EMISSION  OF  BILLS  OF  CREDIT. 

Mr.  KENNEDY  offered  the  following,  which 
was  adopted : 

Resolved,  That  it  be  referred  to  the  committe°  on 
the  currency  and  banking  io  ii  quire  whether  the  loth 
section  <  f  the  Is'  article  of  the  constitution  of  the  U. 
S  ,  f.y  pov  ding  that  no  sate  rhall  emit  bills  of  credit, 
does  not  thereby  prohibit  a  s;ate  from  creating  corpor- 
ations empowered  to  do  that  which  said  state  cannot 
do  under  said  provision. 


ARREST  OF  FUGITIVES  FROM  SERVITUDE. 

Mr.  RHOADES  offered  the  following,  and  it 
was  adopted  : 

Hesolved,  That  it  be  referred  to  the  committee  on 
the  powers  and  duties  or  the  legislature  io  inquire  into 
the  expediency  »-f  so  amending  the  constitution  as  to 
require  the  passage  of  laws  prohi  ituig  any  officer  con- 
nected with  the  administration  of  justice  m  this  state 
from  aiding  in  the  arre?t  or  detention  ol  any  person 
claimed  as  a  fugitive  from  slavery  or  involuntary  ser- 
vice. 

MAYORALTY  OF  NEW-YORK. 

Mr.  CORNELL  offered  the  following,  which 
was  adopted  : 

Kesolved,  That  it  be  referred  to  the  committee  on 
the  org  mization  and  powers  of  cities,  &c  ,  to  i  quire 
info  the  expediency  of  permitting  the  cuy  of  New-York 
to  lengthen  the  otficixl  term  of  the  Mayor  thereof  to 
two  years. 

DISABILITY  OF  DUELISTS. 

Mr.  KENNEDY  offered  the  following,  and  it 
was  adopted  : 

Resolved,  That  it  be  refer -ed  to  the  llth  standing 
committee  to  inquire  into  the  expediency  of  incorpo- 
rating a  cliuse  into  the  con>titution  providing  for  the 
civil  disability  of  all  persons  who  shall  her.after  be 
engaged,  directly  or  indirectly,  in  a  duel,  as  principal 
or  accessary  before  the  fact 

LEGAL  REFORMS. 

Mr.   WHITE   offered  the  following  — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  inquire  into  the  expediency  of  provid- 
ing in  the  constitution  for  a  systematic  and  thorough 
reform  of  courts  ot  law  and  equity — f>ra  simplifica- 
tion and  reduction  of  the  antiquated,  artificial  and 
ponderous  forms  of  legal  and  equitable  proceedings — 
and  ultimately  tor  the  enactment  aud  codification  of 
the  va  t  miss  of  unwritten  law  and  equity— in  or  !er 
that  the  people  may  know  the  legal  an>l  equitable  rules 
by  which  they  must  be  governed— that  litigation  may 
be  diminished,  aud  justice  more  promptly  administered: 
And  also  for  the  extension  of  the  r;ght  of  trial  by  jury 
to  all  practicable  cases 

Mr.  NICOLL  said  that  while  some  portions 
of  that  resolution  might  be  properly  sent  to  tne 
judiciary  committee,  there  were  other  portions 
that  seemed  to  him  to  require  a  select  commit- 
tee— he  alluded  to  that  part  which  spoke  of  the 
codification  of  the  laws.  This  he  thought  was 
as  important  as  any  thing  which  had  as  yet 
been  submitted  to  the  Convention,  and  he  hoped 
the  mover  of  the  resolution  would  so  modify  it 
as  to  permit  it  to  go  to  a  select  committee,  for, 
in  addition  to  the  reason  already  assigned,  the 
judiciary  committee  had  now  before  it  a  greater 
amount  of  business  than  it  could  conveniently 
get  through  in  the  short  time  it  would  have  at 
its  disposal. 

Mr.  WHITE  said  if  the  judiciary  committee 
was  so  oppressed  with  business  he  would  have 
no  objectio.t  to  modify  his  motion. 

Mr.  RUGGLES  said  the  judiciary  committee 
had  now  business  before  them  that  would  occu- 
py all  their  time  for  a  considerable  number  of 
days.  He,  therefore,  concurred  in  the  motion 
of  the  gentleman  from  New-York  (Mr.  Nicoll) 
to  refer  it  to  a  select  committee.  He  was  in- 
clined to  think  a  majority  of  lhe  judiciary  com- 
mittee  wished  to  have  it  take  that  course. 

Mr.  WHITE  had  no  objections. 

Mr.  STOW  desired   to  say  a  word  or  two  be- 
fore it  was  disposed  of.    A  day  or  two  since  he  . 
offered    a   resolution  instructing  the  judiciary 
committee  to  inquire  into  the  expediency  of  pro- 
viding for  a  a  board  of  law  commissioners  to 
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revise  the  practice,  proceedings  and  pleadings 
of  our  courts,  and  it  seemed  to  him  that  to  r»  i  ! 
the  resolution  to  a  special  committee  after  his 
resolution  had  been  committed  to  the  judiciary 
committee  would  bean  inconsistency.  He  wish- 
ed this  resolution  to  be  jent  to  the  committee  to 
which  it  appeared  to  him  naturally  and  pro- 
perly to  belong,  lor  it  had  reference  to  the  or- 
ganization of  our  courts. 

Mr.  STEPHENS,  with  all  respect  to  the  hen- 
orable  chairman  of  the  judiciary  committee 
(Mr.  Ruggles,)  while  he  did  not  wish  to 
impose  on  the  judiciary  committee  greater  bur- 
thens than  they  could  conveniently  boar,  must 
be  permitted  to  say  that  he  thought  this  subject 
was  legitimately  the  business  of  the  judiciary 
committee.  Suggestions  had  already  been  made 
in  the  committee  on  the  judiciary  and  a  course 
of  action  contemplated,  which,  if  this  were 
referred  to  a  select  committee,  might  occasion  a 
collision  between  them.  Although  the  reference 
might  to  some  extent  burthen  the  judiciary  com- 
mittee,  it  came  so  directly  within  their  duties, 
that  he  hoped  it  would  take  that  direction. 

Mr.  WARD  had  examined  the  resolution  and 
he  agreed  with  the  gentleman  from  New- York 
(Mr.  Stephens,)  that  it  did  belong  to  the  judi- 
ciary committee.  If  it  were  sent  to  a  select 
committee  its  report  might  interfere  with  that  of 
the  judiciary  committee,  which  it  was  desirable 
to  avoid.  There  was  much  good  sense  in  the 
suggestions  which  this  resolution  contained,  and 
he  had  no  doubt  if  this  Convention  should  fail 
to  apply  a  remedy  to  the  evils  alluded  to,  that 
the  legislature  to  be  elected  under  the  new  con- 
stitution, if  it  should  be  confirmed  by  the  peo- 
ple, would  do  so.  He  hoped  it  would  go  to  the 
judiciary  committee,  though  he  thought  some 
portion  of  the  resolution  belonged  to  the  legisla- 
ture. 

Mr.  NICOLL  said  undoubtedly  part  of  it 
belonged  to  the  judiciary  committee,  but  there 
could  be  no  difficulty  or  collision,  inasmuch  as 
the  special  committee  could  hold  a  conference 
with  the  committee  on  the  judiciary  in  relation 
to  it  and  reconcile  their  differences.  He  was 
desirous  that  it  should  go  to  a  select  committee 
because  the  resolution  went  far  beyond  the  duty 
of  the  judiciary  committee.  The  judiciary  com- 
mittee contemplated  the  administration  of  the 
laws,  whereas  the  resolution  looked  to  the  laws 
themselves.  This  was  a  subject  which  required 
the  services  of  a  separate  committee,  and  he 
hoped  the  Convention  would  deem  it  of  suffi- 
cient importance  to  justify  such  a  reference. 

Mr.  JORDAN  said  this  resolution  seemed  to 
embrace  various  objects,  all  important  unques- 
tionably. As  to  a  part  its  subject  matter,  it  was 
already  referred  to  the  judiciary  committee,  and 
he  was  inclined  to  the  opinion  that  that  was  the 
correct  committee  "o  examine  the  subject.  But 
there  was  another  part  of  equal,  and  of  far 
greater  importance  if  possible  ;  and  he  concur- 
red with  the  gentleman  from  New  York  (Mr. 
Nicoll,)  in  saying  that  it  should  go  to  a  select 
committee.  He  referred  to  that  portion  of  the 
resolution  which  contemplated  an  examination 
of  the  subject  of  a  codification  of  the  laws. 
That  was  a  subject  of  vast  importance  and 
magnitude.  It  would  be  a  tremendous  work  if 
undertaken,  and  to  perform  it  properly,  would 


require  much  time)  and  the  best  talent  of  the 
state.  He  enquired  therefore  if  it  would  be 
competent  to  move  the  reference  of  the  resolu- 
tion to  the  judiciary  committee,  except  so  much 
as  related  to  a  codification  of  the  laws,  which 
should  go  to  a  select  committee 

The  PRESIDENT  replied  that  such  a  motion 
was  in  order. 

Mr.  JORDAN  then  made  that  motion. 

.  Mr.  RHOADES  said  it  would  be  advisable  not 
to  send  subjects  to  ditTerent  committees,  so  as  to 
create  embarrassment  either  to  the  committees 
or  the  Convention;  but  with  respect  to  this  res- 
olution, there  was  a  diversity  of  opinion  as  to 
the  reference  that  should  be  given  to  it.  He 
therefore  mo-red  that  the  resolution  be  laid  on 
the  table,  and  printed,  which  would  give  gen- 
tlemen an  opportunity  fo  reflect  on  the  subject. 

Mr.  WHITE  assented,  and  the  resolution  was 
laid  on  the  table  and  ordered  to  be  printed. 
A  DECLARATION  OF  PRINCIPLES. 

Mr.  CORNELL  offered  the  following  resolu- 
tion, which  was  adopted  : 

Resolved,  Thu  it  be  referred  to  the  committee  on  the 
right*  and  privileges  of  citizens,  &c,  to  inquire  into 
the  expediency  of  embodying  iti  the  constitution,  a 
clear  and  succinct  statement  or  declaration  of  prin- 
ciples as  tothe  origin  and  grounds  of  government  in 
this  state. 

FLECTION  OF  JURORS,  JUDGES,  Ac 

Mr.  HUNT  offered  the  following,  which  he 
read  in  his  place  : 

Resolved,  That  the  judiciary  committee  be  dirr cted 
to  inquire  into  the  expediency  of  a  subdivision  of  the 
several  vvardsand  townships  of  the  stale  into  timings 
or  jury  districts,  each  to  contain  about  ten  citizens 
competent  to  the  performance  of  jury  duty,  who  shall 
annual  y,  or  as  often  as  a  vacancy  may  »,cciir,  elect 
oiih  of  their  number  to  the  office  of  juryman:— The  ex- 
pediency of  prohibiting  *ny  person  not  thus  elected 
from  filling  the  office  of  ju  or— and  the  expediency  of 
conferring  on  the  jurymen  thus  chosen  the  exclusive 
power  of  electing  justices  ol  the  peace,  and  all  state, 
circuit  ani  local  judges 

Mr.  HUNT  : — I  desire  to  accompany  my  mo- 
tion with  a  few  remarks;  if  it  were  only  to  ask 
pardon  of  the  judiciary  committee  for  adding 
another  to  the  many  schemes  and  suggestions 
before  them.  They  will  perceive,  however, 
that  what  I  propose  is  no  new  scheme,  but  one 
that  was  tried  by  our  Saxon  ancestors,  forages, 
and  found  to  work  well — too  well,  indeed,  to 
suit  the  Norman  aristocracy,  who  adroitly  man- 
aged  to  magnify  the  powers  of  judges  of  their 
appointment,  and  to  prevent  the  people  from  ap- 
pointing  their  best  and  wisest  men  to  represent 
them  in  the  jury-box,  as  they  had  been  accus- 
tomed to  do  from  the  time  of  Alfred.  That 
aristocracy  so  amended  the  jury  system  as  to 
make  it,  in  most  cases  of  importance,  where 
their  special  interests  were  at  stake,  little  else 
than  an  automaton,  a  scape  goat,  "  a  screen  be- 
hind which  the  judges  could  skulk  from  respon- 
sibility." They  preserved  the  forms  of  jury 
trial,  so  far  as  those  forms  could  be  used  to  lend 
a  sanction  to  their  oppressions  ,  but  they  per- 
verted  the  spirit  of  that  admirable  democratic 
institution  by  a  judicious  ultraism — a  violent  re- 
gard for  equal  rights — which  led  them  to  throw 
open  the  jury-box  to  every  body  ;  and  which,  of 
course,  enabled  them  to  pack  it,  when  necessa- 
ry,  with  their  own  instruments  and  retainers.  I 
would  by  no  means  assert  that  the  general  char* 
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acter  of  juries,  under  our  present  system  of  se- 
lecting them,  is  bad.     I  suppose  the  contrary  to 
be  the  fact.     Yet  very  many  of  our  courts  are 
haunted,  day  after  day,   by  dissolute  loungers 
waiting  a  chance  to  obtain  a  shilling  by  getting 
on  a  jury,    whose   integrity  and  judgment  no 
man  can  confide  in,  and  who  are  utterly  unfit  to 
decide  either  the  law  or  t  >e  facts  ol  anycase— 
men  whose  governing  motive,   in   making  up 
their  verdict,  often  may  be  nothing  higher  than 
a  hope,  by  humoring  the  judge,  to  "  place  them- 
selves in  the  line  of  succession"  for  another  case 
and  another  shilling.     Now,    the    admission  ol 
such  men  to  the  jury-box;   tends  to  degrade  the 
democratic  element  of  our  judiciary,    precisely 
as  the  extension  of  the  elective  franchise  to  an 
inferior,  barbarian,   or  servile  race,   would  de- 
grade those  who   might   exercise  it  in   common 
with  them,   and  impair  its  value.     I  am  aware 
that  some    may  consider   this   language   anti- 
democratic.    But  I    think   differently.      While 
democracy  is  opposed  to  all  false  and  aristocratic 
distinctions,   it  recognizes  all  distinctions  that 
are  real,  and  that  exist  in  the  nature  of  things. 
If  I  must,  in  order  to  entitle  myself  to  the  name 
of  democrat,   disregard  the  distinctions  between 
civilized  and  savage,   black  and  white,   drunk 
and  sober,  cheats  and  honest  men,  then  I  am  no 
democrat,   "and  will,  by  God's  help,   continue 
so  until  my  life's  end."   Although  I  never  served 
on  a  jury,  nor  hardly  ever  entered  a  court-house 
in  my  life,  I  suppose   our   present   mode  of  se- 
lecting-   "the  judges   of  all  fact,   and  of  law, 
when°they  choose  it,"  (as  Jefferson  describes 
them,)  is  this  :    In  ordinary  cases,  they  are  rai- 
ned into  office ;  but  when  a  rich   murderer,   or 
skilful  swindler  is  to  be  cleared,  then  the  system 
of  challenging  regular  jurors,   and  bringing  in 
the  ri»ht  sort  of  talesmen  is  resorted  to.     JNow 
if  this'is  the  right  mode  of  appointing  our  judges 
of  tlie  law  and  the  facts,  why  not  fill  the  bench 
in  the  same  way  ?     I  consider  it  our  duty  to  veto 
all  this.     I  consider  the  office  of  juryman  as  one 
of  the  highest  trusts  that  can  be  conferred  upon 
any  man,  and  would  have  it  filled  by  the  very 
best  men  in  the  state.     To  ensure  this  result,  I 
propose   the  system  of  electing  jurors,   which 
was  adopted  by  our   Saxon   ancestors,   and  ad- 
vocated  by  Jefferson.     I   advocate   their   sys- 
tem,   because  I   know  of  no   better  one,   and 
cannot  myself  devise  any  other  so  good. 

Should  we  succeed  in  filling  our  jury  benches 
with  men  who  are  fully  qualified  to  sit  there, 
the  legislature  might  with  great  propriety  re- 
duce the  number  now  required  to  try  a  cause, 
and  thus  lighten  the  present  tax  on  jurymen's 
time  and  patieuce.  Business  men,  when  they 
submit  a  dispute  to  arbitration,  generally  nnd 
three  arbiters  sufficient ;  and  I  see  no  reason  why 
more  than  twice  that  number  of  jurors  should  be 
required,  unless  in  cases  of  great  difficulty  or 
importance.  I  would  respect  the  just  rights  of 
all  litigants,  but  at  the  same  time  remember  that 
men  who  are  not  litigants  have  rights  also,  and 
ou^ht  not  to  be  dragged  from  their  own  business 
bv°dozens  to  settle  other  people's  quarrels,  when 
half  a  dozen  would  answer  all  the  ends  of  jus- 
lice  It  would  also  be  but  just  to  increase  the 
pay  of  jurors  to  say  $1  a  day,  or  10  cts  an  hour. 
A  man  whose  time  is  not  worth  that,  is  not  fit  lor 
the  office  ;  and  when  government  takes  any  man  s 


time  of  other  property  by  force  without  payment, 
it  sets  a  most  pernicious  example  to  thieves,     l 
would  not.  have  consumed  the  time  oi  the  Con- 
vention  with  these  remarks,  if  I  did  not  deem  it 
possible  that  some   plan    like  that  1  advocate, 
when  properly  prepared  by  our   judiciary  com- 
mittee, might  obtain  the  sanction  of  tins  body. 
The   whigs  and   conservatives— those   at  least 
who  are  not  of  the  Norman  stock— shoiud  ap- 
prove it  out  of  respect  to  Woden  and  the  good 
King  Alfred  :  the  democrats,  because  it  is  endor- 
sed °by   Jefferson,   the   Confucius   ol    the   new 
world.     My  main  leason,  however  for  the  hope 
just  expressed,  lies    in  the    strong   objections 
which  exist  against  the  appointment  of  judges 
by  the   present  mode,  and  the  scarcely  interior 
ojectionsto   their  election  by  the  people  direct. 
But  should  we  entrust  the  selection  of  judges, 
(as  I   hope  we  may,)  to  our  chosen  jurors-to 
the  men  who  have  the  best  opportunity  to  know 
personally   the   character  and   fitness  of  candi- 
dates—to the  picked  men  of  the  whole  people- 
then  our  judges,  while  strictly  amenable  to  the 
intelligence    and  integrity   of   the   community, 
would  have  no   inducement  to   sacrifice  justice 
at  the  shrine  of  popular   prejudice   and   ignor- 
ance ;  the  bench  would  be  beyond  the  reach  o* 
party  and  of  aristocratic  influence,  and  exem^. 
from  the  carelessness  and  corruption  always  in- 
duced  by  the  absence   of  responsibility  to  the 
people.     And  while  the  reform  proposed  wou.d 
tend  thus  strongly  to  secure  an  able,  industrious 
and   impartial  bench,  its  effects  would   be  sUU 
more  elevating  upon  the  jury  itself.     It  would 
render  it  impossible  for  even  the  most  dexterous 
pettifogger  about  our  courts  to  obtain  a  corrupt 
or   incompetent  jury    in   the   whole    state.     It 
would  not  only  restore  to  our  jurors   their   an- 
cient powers  and  their   legitimate   rights  and 
dignity,  but  it  would  tend  to  render  them  wor- 
thy of  those   honors— worthy  of  their  trust.     I 
have  ventured  to  obtrude  these  views,  because  I 
think  they   deserve  the   consideration   of    this- 
Convention.     Most  that  has  hitherto  been  *aid 
here  relates  to  the  superstructure  of  our  judici- 
ary •  I   would  therefore   direct  attention  to   its 
foundation  j  believing  that  if  we  can  only  per- 
fect that,  the   superstructure  will  almost  grow 
up  of  itself,  and  prove  a  refuge  and  a  sanctuary 
to  generations  yet  unborn.     One  word  as  to  the 
cost  and   trouble   of  electing  jurors      Were  it 
made  the   duty  of  the  assessors  to   divide  their 
respective   towns   and  /wards  into  tittungs— to 
appoint  an  inspector  or  overseer  to  each  tithing 
—and  to  give  him  on  or  before  the  last  Monday 
of  every  year  a  written  designation  of  its  boun- 
daries and   inhabitants  subject  to   jury  duty;— 
were  such  inspector  required  to  convene  his  lit- 
tle district  on  the  first   Monday  of  each  year, 
and  whenever  a   vacancy  should  occur,  for  the 
purpose  of  electing  a  juryman  out  of  their  num- 
ber, and  then  to  leceive  and  canvass  the  votes 
and  send  the  name  of  the  juryman  chosen  to  the 
town  clerk,  or  whatever  officer  might  be  direc- 
ted to  keep  the  jury  list-were  the  performance 
of  these  simple  duties  to  beenforced  by  adequate 
penalties,  nothing  more  would  be  required. 

Mr  STRONG  remarked  that  the  proposition 
here  wis  very  novel  indeed.  He  wished  to  hear 
it  read  again  ;  for  if  it  was  of  a  copy  with  the 
speech,  he  wanted  to  understand  it. 
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The  resolution  was  read  again  by  the  Secre 
tary. 

Mr.  STRONG  went  on  to  say  that  it  appear- 
ed  to  him  the  gentleman  was  just,  about  a  centu- 
ry behind  the  age.  It  reminded  him  forcibly  of 
what  he  heard  related,  coming  down  in  the  cars 
to  this  convention.  A  member  was  about  start- 
ing for  the  convention  when  he  was  e.ccosted  by 
a  neighbor,  a  farmer,  who  said  to  him,  '*  You're 
going  down  to  make  a  new  constitution,  are 
you?"  u  Yes."  "  Well,  I  want  you  to  put  into 
the  constitution  a  provision  in  relation  to  parti- 
tion fences,  for  I've  a  very  bad  neighbor,  and  I 
want  the  question  settled."  Now,  this  would  be 
about  as  good.  But  as  this  was  only  a  matter 
of  reference,  it  didn't  make  much  difference.  He 
should  not  object  to  the  reference. 

Mr.  STEVENS  did  not  know  that  he  compre- 
hended fully  the  precise  subject  matter  of  the 
enquiry;  but  he  listened  with  interest  to  the  ar- 
ticle the  gentleman  had  just  read — and  he  rose 


to  say  that  it  would  oblige  him  if  the  gentleman 
would  refer  his  speech  or  report,  with  his  reso- 
lution. It  presented  considerations  which  had 
not  suggested  themselves  to  his  mind,  on  hear, 
ing  the  resolution  read. 

Mr.  B  ASCOM  suggested  a  difficulty.  One  part 
of  it  only  should  go  to  the  judiciary  committee. 

Mr.  HUNT  asked  if  the  judiciary  committee 
did  not  intend  to  recommend  electing  judges? 
That  was  what  he  proposed — electing  judges  as 
well  as  jurymen. 

The  resolution  was  referred  to  the  judiciary 
committee. 

Mr.  CHATFIELD  asked  a  further  leave  of 
absence  forjudge  NELSON  of  one  week,  which 
was  granted. 

Mr.  BROWN,  believing  that  the  Convention 
could  employ  themselves  more  usefully  on  com- 
mittees than  in  convention,  moved  an  adjourn- 
ment. 

Adj.  to  11  o'clock  to-morrow  morning, 


THURSDAY 

Prayer  by  the  Rev.  W.  H.  Campbell. 

ELECTION  DISTRICTS  OF  NEW- YORK  CITY. 

Mr.  BAKER  presented  returns  from  the  coun- 
ty clerk  of  the  city  and  county  of  New- York,  in 
answer  to  a  resolution  which  he  recently  offer- 
ed, calling  for  a  statement  of  the  separate  popu- 
lation of  each  election  district,  together  with  a 
description  of  such  districts  by  boundaries. 

COMMON   SCHOOLS. 

The  PRESIDENT  presented  to  the  Conven- 
tion a  preamble  and  resolutions  which  had  been 
adopted  by  a  convention  of  the  county  superin- 
tendents of  common  schools,  &c  ,  and  transmit- 
ted to  him  to  lay  before  the  Convention. 

Mr.  WARD  moved  a  reference  to  the  12th 
standing  committee,  which  was  agreed  to. 

MILITARY   SERVICE  OF  QUAKERS. 

Mr.  C.  O'CONOR  presented  a  memorial  which 
had  been  adopted  by  the  Society  of  Friends  at 
their  annual  meeting,  held  in  the  city  of  New- 
York  in  the  month  of  May  last.  He  said  it  had 
been  entrusted  to  him,  together  with  printed  co- 
pies for  the  use  of  the  members  of  the  Conven- 
tion, with  a  request  that  he  would  move  its  ref- 
erence to  an  appropriate  committee.  The  ob- 
ject contemplated  was  to  relieve  the  religious 
body  from  which  it  came,  from  certain  grievan- 
ces, of  which  they  complain  they  labor  un- 
der in  relation  to  military  service.  He  ri*ow 
therefore  presented  the  memorial  and  moved  its 
reference  to  the  committee  on  military  affairs. — 
The  motion  was  agreed  to. 

RETURNS  FROM  COURTS. 

Returns  in  answer  to  a  resolution  of  the  con- 
vention were  received  from  James  Conner,  esq., 
clerk  of  the  city  and  county  of  New- York,  fur- 
nishing information  in  relation  to  causes  docket- 
ted,  damages  and  costs,  &c,  which,  after  a 
brief  conversation  on  the  subject  of  printing, 
in  which  Mr.  SHEPARD,  Mr.  KIRKLAND, 
and  Mr.  JORDAN  participated,  was  referred 
to  the  committee  of  five. 


,  JUNE   18. 

TAXATION  OF  PERSONAL  ESTATE. 

Mr.  RUGGLES  stated  that  on  Saturday  last 
he  moved  a  resolution  in  relation  to  the  taxation 
of  personal  estate,  which  was  referred  to  the 
15th  slanding  committee,  on  his  motion,  because 
to  that  committee  had  been  referred  a  resolution 
on  a  kindred  subject.  Since  that  time,  howev- 
er, the  resolution  of  the  gentleman  from  Herki- 
mer, to  which  he  referred,  had  been  taken  from 
the  15th  and  transferred  to  the  second  standing 
committee,  on  the  powers  and  duties  of  the  le- 
gislature, and  therefore  he  moved  that  his  own 
resolution  take  the  same  direction. 

The  change  of  relerence  was  made  accord 
ingly. 

NEW  RULE. 

Mr.  TALLMADGE  offered  the  following 
which  was  adopted: 

Resolved,  That  a  motion  to  strikeout  and  insert, 
shall  be  one  motion,  and  indivisible. 

SCHOOL  FUNDS,  &c. 

Mr.  NICOLL  offered  the  following  resolution, 
which  was  adopted  : 

Resolved,  That  the  Comptroller  be  requested  to  fur- 
nish for  the  use  of  the  Convention,  a  statement  show- 
ing— 

1.  The  amount  of  the  srhoo!  fund,  the  character  of 
the  investment,  and  th"  amount  of  money  paid  into  t'  e 
Treasury  and  not  invested  ;  also,  a  brief  history  of  the 
changes  made  in  th3  investment  of  the  capital,  with  a 
reference  to  the  laws  under  which  they  were  made,  and 
the  effect  of  those  changes  on  the  security  or  product- 
iveness of  the  fund. 

2.  The  same  particulars  in  relation  to  the  Literature 
Fund 

3.  A  statement  of  the  present  condition  of  the  U  3. 
Deposit  Fund,  giving  all  the  losses  of  capital  and  spe- 
cifying the  counties  in  which  the  same  have  occurred  ; 
also  the  amount  of  revenue  derived  iinmmlly  from  the 
fund,  and  the  manner  in  which  i' is  appropriated  by 
existing  laws  ;  and  showing  the  terms  on  which  these 
moneys  were  deposited  in  the  state  treasury. 

CANALS,  FINANCES,  &c. 
Mr.  TILDEN,  from  the  committee  on  canals, 
offered  the  following  resolution,  and  it  was  adop 
ted. 
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Resolved,  That  the  Comptroller  be  requested  to  fur- 
nish lor  the  use  of  the  Convention,  the  following  state- 
ments— 

I.  A  statement  of  the  debt  of  the  state,  and  the  pay- 
ments thereou,  as  <xhitiited  in  Table  F,  of  Assemh  y 
Document  No  61,  of  «84-2,  brought  down  to  June  I,  IS4t> 

•«.».  A  slat  ment  of  the  direct  debt  of  the  canals,  show 
ing  in  the  order  of  time,  the  periods  at  which  the  prin- 
cipal beeom  s  payable;  the  works  for  which  it  was 
contracted;  the  times  at  which  the  scrip  was  issued; 
the  rate  of  interest  thereon  ;  and  showing  the  pr'meip  1 
sum,  the  interest  in  each  year  on  the  whole  debt,  and 
the  interest  and  principal  payable  in  each  year,  on  the 
supposition  that  the  debt  be  paid  as  fast  as  it  becomes 
I    payable. 

3.  A  like  statement  of  the  debt  created  in  aid  of  incor- 
porated companies. 

4.  A  like  siaiement  of  the  General  Fund  debt,  assu- 
ming the  Astor  stock,  and  the  Indian  annuities  to  be 
paid  in  ten  years. 

5.  A  like  statement  of  the  whole  debt  united. 

G  An  account  showi  g  in  each  year,  from  1817  inclu- 
sive; the  amount  of  the  salt  tax,  auction  tax,  steam- 
boat tux,  and  land  sales- so  far  as  such  lands  were  not 
donations  to  the  Canal  Fund— received  into  the  Canal 
Fund;  and  also  any  ptyments  by  the  General  Fund  to 
supply  deficits  in  ti»e  revenues  of  the  lateral  canals, 
and  the  present  aggreagate  amount  thereof,  calculated 
on  the  principle  of  a  yearly  rent,  with  ituerest  com- 
pounded at  five  per  cent,  deducting  irom  time  to  time, 
sums  paid  by  tne  Canal  bund  into  the  treasury  and 
used  b/  the  General  Fund. 

7  A  like  account,  computing  only  simple  interest  on 
the  moneys  advanced,  making  a  rest  only  when  the  Ca- 
nil  Fund  in  effect  made  a  payment  absorbing  the  pay- 
ment for  interest  as  soon  as  may  be,  but  calculating  rio 
interest  on  interest. 

8-  The  revenue  of  the  Erie  and  Chimplaln  can^s  for 
each  year,  and  their  expenses  for  repairs,  superintend- 
ence and  collection;  an  I  their  nett  revenue. 

9.  The  revenues  of  all  the  canals,  taken  as  a  system, 
for  each  year  ;  the  expenses  of  each  of  them,  and  all  ol 
them  collectively,  and  their  nett  revenue. 

JO.  The  ciureut  expenses  of  tue  state  for  each  year, 
beginning  as  early  as  I8i7,  exclusive  of  payments  for 
the  lateral  canals;  specifying  any  s'uns  paid  for  inte- 
rest, and  shewing  what  the  annual  expenses  would 
have  been  if  the  General  Fund  had  been  supplied  with 
ready  means,  and  been  subject  to  no  debt  ;  and  also 
showing  the  yearly  charge  by  reason  of  any  General 
Fund  debt. 

11.  An  estimate  of  the  probable  revenues  of  the  Gen- 
eral Fund  under  existing  laws,  and  any  information  he 
may  deem  proper  to  aid  in  forming  a  correct  opinion 
on  that  subject;  and  as  i>,  probable  current  expenses 
of  the  government,  chargeable  on  that  fund. 
MILITARY  DUTY—EXEMPTION. 

Mr.  BASCOM  offered  the  following  iesolu- 
tion  which  was  adopted  : 

Hesolvod,  That  the  comnrttee  on  military  affairs 
ei  quire  into  the  propriety  and  expediency  of  exempt- 
ing all  persons  Irom  the  performance  of  military  duty, 
who  shall  certify  in  writing  to  the  military  command- 
ant, that  thjy  have  conscientious  objections  to  enga- 
ging in  war. 

THE    JUDICIARY. 

Mr.  BASCOM  offered  the  following : 
Resolved,  Tha*  the  judiciary  committee  enquire  into 
the  expediency  of  further  continuing  a  judiciary  sys- 
tem that  provides  tribunals  of  limited  local  and  infe- 


rior jurisdiction  for  one  class  of  suitors,  and  those 
of  general  unlimited  and  superior  jurisdiction  for 
other  classes,  involving  the  necessity  of  appeals  froin 
court  to  court,  to  procure  final  decisions:— And  far- 
ther, That  the  said  committee  enquire  into  the  practi- 
cability and  expediency  of  so  chaugi  g  the  character, 
jurisdiction  and  powers  of  the  justices'  courts  as  to 
make  them  courts  of  conciliation. 

Mr.B.  said  he  hoped  he  should  be  charged  with 
no  disrespect  to  the  committee  on  the  judiciary 
for  offering  the  resolution,  for  he  had  offered  it 
more  for  the  purpose  of  eliciting  the  ideas  of 
others,  than  of  giving  utterance  to  any  opinions 
of  his  own.  There  were  gentlemen  whose  minds 
had  been  brought  to  bear  on  this  subject,  and  he 
hoped  the  result  would  be  the  adoption  of  some 
proposition  by  which  the  object  contemplated 
might  be  attained. 

The  resolution  was  referred. 

CHANCEiY  SALES. 

Mr.  TAGG  ART  offered  the  following  resolu- 
tion: 

Resolved,  That  the  Secretaries  of  the  Convention 
address  to  the  Register,  Assistant  Ksgistcr  and  Clerk* 
of  he  Court  of  Chancery  respectfully  iht-  1'olluwing  in- 
quiries:— 

1st.  How  many  applications  for  the  sale  of  infants' 
real  estate  were  made  in  such  court  during  the  year 

1846? 

ad.  What  was  the  aggregate  value  of  the  property  of 
infants  sold  byoider  of  the  court  during  said  year 
1845  and  whit  was  the  value  of  such  property  in  each 
case  respectively? 

3d.  What  was  the  aggregate  amount  of  costs  taxed 
and  allowed  for  conducting  such  sales? 

4th  t\  hat  is  the  whole  amount  of  moneys  now  in- 
vested for  the  use  of  infants  in  said  court? 

6  h.  The  commissions  retained  by  the  Register,  As- 
sistant Kegister  and  Clerks'  respectively  from  the  pro- 
ceeds of  the  sale  of  infant's  estate? 

Mr.  WORDEN  suggested  the  amendment  to 
embrace  the  commissions  of  the  Registers  in 
Chancery  on  the  produce  of  the  sales  of  the  es- 
tates of  infants. 

Mr.  BROWN,   Mr.  SHEPARD   and   others 
also  suggested  amendments;  and  that  they  might 
be  all  embodied  Mr.  TAGGART  withdrew  the 
resolution. 
PERIODICAL  REVISIONS  OF  THE  CONSTITUTION. 

Mr.  MANN  offered  the  following,  which  was 
agreed  to: — 

Resolved,  That  it  be  referred  to  the  committee  on 
future  amendments  and  revisions  of  the  constitution, 
to  consider  the  propriety  of  amending  the  constitution 
so  as  to  submit  to  the  electors  of  this  state,  at  a  gene- 
ral election  periodically,  or  every  —  years,  whether 
they,  the  people,  will  call  a  convention  to  revise  the 
constitution,  or  not. 

Leave  of  absence  for  8  days  was  granted  to 
Mr.  CROOKER. 

The  Convention  then  adjourned  to  11  o'clock 
to-morrow  morning. 


FRIDAY,  JUNE  19. 


Prayer  by  the  Rev.  W.  H.  Campbell. 

EXPENSE  OF  REGISTRATION. 
The  PRESIDENT  laid  before  the  Convention 
a  statement  of  expenses  incurred  in  the  registra- 
tion of  voters  in  the  city  and  county  of  New 
York,  which  had  been  received  in  answer  to  a 
resolution  of  the  Convention. 
Mr.  KENNEDY  moved  its  reference  to  the 
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committee  on  the  elective  franchise,  and  that  it 
be  printed,  which  was  agreed  to. 

RETURNS  FROM  COURTS. 
The  PRESIDENT  also  laid  before  the  Con- 
vention a  report  from  the  Comptroller  in  answer 
to  a  resolution  of  the  Convention,  setting  forth 
certain  expenses  of  the  several  courts  of  laW 
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and  equity,  which  being  itself  an  abstract,  was 
referred  to  the  committee  on  the  judiciary. 
BOARDS  OF  ^PfcKVISORS. 
Mr.  FORSYTH  offered  the  following,  which 
was  adopted  : — 

Resolved,  That  it  be  referred  to  the  15th  standing 
committee  to  enquhe  into  the  expediency  of  confer- 
ring upon  the  Hoards  of  .*upervi*ors  of  the  several 
counties  of  this  Mate  by  eonstitu  ional  provision,  the 
power  of  legislation  with  respect  to  the  location, 
election,  and  .maintenance  of  public  buildings,  bridges, 
and  highways;  the  ercc  ion  and  division  of  towns; 
the  election,  number,  term  of  office  and  compensation 
of  all  town  officers,  police  courts  and  courrs  of  special 
sessions  ;  thr  power  of  raising  money  by  tax  upon  real 
and  person  )1  property  ;  and  generally  with  respect  to 
all  other  matters  of  a  purely  local  nature. 

AFF4UIS  OF  PRIVATE  COKPOKA TIONSs 

Mr.  RUGGLES  offered  the  following,  which 
was  adopted: — 

Resolved,  That  it  be  referred  to  the  17th  standing 
committee  to  enquiie  into  the  expediency  of  establish- 
ing some  power  or  authority  by  which  the  stockholders 
or  creditors  of  banking  and  other  private  corporations 
m^y,  by  summary  examination  under  oath  of  all  offi- 
ce sand  agents  of  such  corporations,  enquire  into, 
diseov  r,  and  p'  blish  the  situation  and  condition  of 
theiraffairs  in  nil  respects,  and  the  particulars  of  the 
management  ai.d  <  onduct  of  the  officers  and  agents  of 
the  corporation  in  relation  to  its  affairs. 
RECEIVING  A\D  DISBURSING  PUBLIC  MONEY. 
Mr.  MANN  offered  the  following,  which  was 
adopted: — 

Resolved,  That  it  be  referred  to  committee  No  3,  to 
tike  into  consideration  the  propriety  and  expediency 
of  reporting  an  amendment  to  the  constitution  requi- 
ring  all  receiving  and  disbursing  officers  of  the  state 
governm  nt  to  receive,  kfep,  and  disburse  the  funds  of 
the  state  without  the  intervention  or  agency  of  bank- 
ing institutions  or  moneyed  corporations,  and  separa- 
ting the  state  finances  from  the  power,  control,  and 
agency  of  all  moneyed  corporations. 

Leave  of  absence  was  granted  to  Mr.  J.  J 
TAYLOR  for  three  days. 

SPECIAL  PRIVILEGES,  &c. 

Mr.  St.  JOHN  offered  the  following,  which 
was  adopted  : 

Kesolved,  That  it  be  referred  to  the  nth  standing 
emmitt^eto  consider  and  report  as  to  the  propriety 
of  prohibiting  tht  legislature  from  granting  any  privi- 
leges or  exemptions  to  any  citizens  beyond  those  <  f 
other  citizens  and  from  granting  to  any  association  of 
individuals  or  body  corporate  assy  privileges  or  exemp- 
tions which  are  denied  to  other  citizens— except  such 
privileges  and  exemptions  as  are  expressly  provided 
for  iti  the  constitution. 

THE  CODIFICATION  OF  THE  LAW,  &c. 

Mr.  WHITE  called  up  his  resolution,  offered 
on  Wednesday,  for  consideration  and  reference, 
and  it  was  taken  up. 

The  resolution  directs  an  enquiry  into  the  ex- 
pediency of  a  thorough  reform  of  the  courts  of 
law  and  equity,  and  of  its  antiquated  and  cum- 
brous forms.  Also,  of  a  codification  of  unwrit- 
ten Jaw  and  equity,  and  an  extension  of  the  right 
of  trial  by  jury — published  heretofore. 

Mr.  WHITE  mo\ed  to  divide  the  enquiry,  so 
as  to  refer  the  former  portion  to  the  judiciary 
committee,  and  the  latter  to  a  select  committee 
of  seven  ;  which  was  agreed  to. 

Mr.  CHATFIELD  here  moved  an  adjourn- 
ment. 

COUNTY  LTNES,  &c. 

Mr.  STOW  (the  motion  being  waived)  offer- 
ed  the  following,  which  was  adopted  : 
Reepjved,  That  the  committee  on  the  powers  and 


dnties  of  the  legislature,  be  instructed  to  inquire  into 
the  expedency  of  provi  ,ing  in  (he  Constitution,  t  at 
before  any  law  erecting  a  new  county  shall  take  effect, 
the  location  of  the  public  buildings  shall  be  designated, 
and  then  it  s-hall  be  submitted  to  the  e  lee  tors  within 
the  limits  of  the  proposed  county  to  determine,  by  a 
majority  of  the  votes  given,  whether  such  county  shall 
be  established  or  not :  And  whether  any  law  annexing 
part,  of  one  county  to  another,  ought  not  to  be  res-train- 
ed from  taking  effect,  until  the  electors  residing  wi  bin 
the  limits  of  the  district  so  to  be  annexed,  shall  have 
determined  in  its  favor. 

CANAL  CONfRACTORS-DAMAGES,  &c. 

Mr.  JORDAN  offered  the  following,  which 
was  adopted : — 

Resolved,  That  the  Comptroller  be  requested  tore- 
port  to  this  Convention  tbeaii.oun!  of  all  mom  vs  paid 
to  contractors  vith  the  state  for  the  enlargement  or 
con-truciion  of  public  works—as  damages  Cor  the  vio- 
lation or  reseision  of  contracts  on  the  par  t  f  the 
slate:  And  also,  all  claims  of  a  similar  character 
against  the  stale,  so  far  as  he  may  hive  it  in  his  power 
to  ascertain  :he  same. 

PLAN  FOR  A  JUDICIARY  SYSTEM. 

Mr.  HARRISON  presented  a  plan  for  a  judi- 
ciary system,  which  he  said  had  been  sent  to 
him  from  New- York,  by  a  gentleman  of  much 
experience  in  courts  of  law,  and  well  known  in 
the  state.  He  was  told  that  it  was  a  paper  of 
some  merit,  and  he  would  ask  its  reference  to 
the  judiciary  committee.  [A  voice:  '•  Whose  is 
it?"]  Mr  H.  was  understood  to  say  it  was 
drawn  by  Mr.  Clark  oi  New- York. 

The  paper  was  so  referred. 

ROYAL   GRANTS. 

Mr.  MURPHY  offered  the  following  .— 

Resolved,  That  it  be  referred  to  the  following  com- 
mittees resp  ctively  to  enquire  into  the  expediency  of 
striking  out  of  the  constitution,  as  useless  and  unne- 
cessary, and  liable  to  popular  misconstruction -as 
follows : — 

first,  to  the  committee  on  the  creation  and  division 
of  estates  in  lands— so  much  ol  the  c  nstitution  as 
declares  that  nothing  contained  therein  shall  affect  any 
grants  of  land  within  ihis  state  made  by  authority  of 
the  King  of  Great  Hritain  or  his  pr.  decessois,  before 
the  14th  ('ay  of  October  1775,  or  affect  any  such 
grants  since  made  by  this  stale,  or  by  persons  acting 
under  its  authority. 

2.  To  the  committee  on  the  organization  of  cities 
and  villages,  so  much  as  declares  that  nothing  con- 
tained therein  shall  annul  an v  charters  to  bodies  poli- 
tic or  corporate  by  the  said  King  o»-  his  predece  sors, 
made  before  the  said  day,  or  shall  affect  any  such 
charters  since  made  by  this  state,  or  by  persons  acting 
under  its  authoriiy. 

Mr.  MURPHY  said  it  might  be  proper,  in 
order  to  prevent  misapprehension  as  to  his  ob- 
ject, that  he  should  state  that  in  offering  this  reso- 
lution he  had  no  desire  or  wish  to  interfere  with 
the  rights  of  property,  whether  that  property  be 
in  lands  or  franchises  in  the  nature  of  private 
property.  If  these  provisions  were  struck  out 
of  the  constitution,  there  would  still  remain  a 
provision  that  nothi».~  contained  in  the  instru- 
ment should  affect  or  impair  the  obligation  of 
contracts,  or  the  rights  of  property,  whieh  would 
probably  serve  all  the  purposes  for  which  these 
provisions  were  originally  introduced.  But  the 
object  for  which  he  proposed  the  resolution  was 
to  prevent  a  very  common  error  in  this  commu- 
nity— an  extensive  error — that  there  was  some- 
thing in  charters  granted  before  the  formation  of 
the  constitution,  so  very  sacred,  that  they  might 
not  be  touched,  whilst  charters  granted  since 
might  be  touched.  The  charters  of  the  city  of 
Buffalo  or  Brooklyn  might  be  aitered  or  repeal- 
ed by  the  legislature;  but  the  very  moment  you 
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touched  the  ancient  city  of  Albany,  whose  char- 
ter was  granted  in  1686  by  a  Royal  Governor, 
then  you  were  touching  something  sacred!  Now, 
he  did  not  speak  of  an  imaginary  case  here — for 
we  had  evidence  every  day  of  the  truth  of  what 
he  said.  The  charter  of  the  city  of  Albany  con- 
ferred on  the  Mayor  of  the  city  the  exclusive 
power  to  grant  licenses  to  tavern-keepers.  So 
he  was  informed.  If  in  error,  the  gentleman 
from  Albany  (Mr.  Harris)  would  correct  him. 
And  Mr.  M.  understood  that  the  Mayor  of  Al- 
bany, notwithstanding  the  supreme  power  of  the 
state  and  the  people  of  Albany  together  had  uni- 
ted in  saying  that  no  licenses  should  be  granted, 
persevered  in  granting  licenses. — Mr.  M., 
desired  not  to  be  misunderstood  in  re- 
gard to  the  cause  of  temperance.  He  did  hold, 
however,  that  that  great  cause  was  more  likely 
to  be  injured  than  benefitted  by  any  attempts  to 
enforce  obedience  to  a  sumptuary  law,  as  he  re- 
garded that  law.  He  only  referred  to  the  case 
for  illustration.  If  it  was  a  fair  illustration,  the 
law  should  be  ob  yed  in  Albany  as  well  as  Buf- 
falo. He  held  that  all  public  power  wTas  held 
in  trust  for  public  purposes.  And  he  did  not 
want  the  error  to  prevail,  as  it  did  in  this  com- 
munity and  in  high  places,  that  the  charter  of 
this  city  was  now  protected  by  the  constitution 
from  the  exercise  of  the  sovereign  power.  As 
regarded  the  (brm  of  the  resolution,  a  part  of  it 
referred  to  the  committee  of  which  he  waschair- 
man.  Properly,  perhaps,  that  did  not  belongs 
under  the  organization  of  thecommittees,  to  that 
committee.  In  order  however  that  the  subject 
might  be  before  some  committee,  he  moved  its 
reference.  But  it  was  perfectly  immaterial 
whether  it  went  there  or  to  the  committee  on 
the  rights  and  privileges  of  citizens. 

Mr.  JORDAN  considered  this  a  pretty  im- 
portant resolution  in  its  principles — and  he  rose 
to  move  to  lay  it  on  the  table  for  the  present — 
so  that  in  some  form  or  other,  an  expression 
might  be  had  on  il  here  before  it  was  referred  to 
any  committee.  It  was  a  matter  of  very  great 
question  whether  under  the  treaty  of  '83  be- 
tween the  British  and  American  people,  we 
were  at  liberty  to  legislate  in  any  way,  either 
constitutionally  or  otherwise,  so  as  to  af- 
fect vested  rights  wiiich  existed  prior  the  revo- 
lution. He  was  not  disposed  then  to  g3  into 
any  exposition  of  his  views.  He  only  rose  to 
move  to  lay  on  the  table,  that  we  might  turn  our 
attention  to  the  subject  before  it  went  to  a  com- 
mittee. For  it  was  important,  whatever  com- 
miitee  had  it,  that  they  might  know  whether 
there  was  any  basis  for  action  under  the  reso- 
lution. 

By  consent  of  the  mover,  the  resolution  was 
laid  on  the  table. 

APPRAISAL  OFnuVATE  PROPERTY  TAKEN  FOR 
PUBLIC  PURPOSES. 

Mr.  STOW  ofTered  the  following:— 
Res  Iv«mI,  Th^Jt  the  committee  on  personal  rights  be 
instructed  to  enquire  into  the  expediency  of  providing 
the  means  by  which  the  value  of  private  property  fchaii 
Le  ascertained,  when  taken  for  pubic  purposes. 

Mr.  STOW  had  observed  that  the  committee 
on  the  rights  of  citizens,  had  a  vast  number 
of  subjects  referred  to  them  ;  but  he  hoped  the 
Convention  and  the  committee  would  pardon 
him  for  expressing  aa  earnest  desire  that  they 


would  examine  and  see  if  the  Constitution  yr&s 
sufficiently  guarded  in  reference  to  private  pro- 
perty.  INow,  private  property  could  not  be 
taken  for  public  purposes,  without  just  compen- 
sation. But,  under  the  determinations  of  the 
courts,  by  which  we  were  bo  ind,  no  matter 
what  our  private  opinions  might  be,  the  legisla- 
ture might,  in  their  discretion,  provide  tribunals 
by  whicii  that  compensation  might  be  ascertain- 
ed. It  must  be  obvious  to  all,  without 
comment  or  argument,  that  the  security  of  pri- 
vate property  was  left  entirely  at  the  mercy  of 
the  legislature.  For,  if  the  party  taking  the 
property  can  provide  his  own  tribunal,  we  might 
as  well  allow  him  to  take  it  without  any  tribu- 
nal. This  operated  severely  in  localities — in 
cities  particularly — for,-  under  several  of  our 
city  charters,  the  common  council  appointed  its 
own  appraisers. 

The  resolution  was  adopted. 
PARDONS. 

Mr  SHEPARD  offered  the  following,  which 
was  adopted : — 

Resolved:— That  the  Governor  be,  and  hereby  is  re- 
quested to  luniish  to  this  Convention: 

1.  The  number  of  applications  for  pardon  for  crimi- 
nal offence?,  made  during  the  year  ib-»5. 

•2  I  liw  number  of  pardons  granted  on  such  applica- 
tions during  said  year, 

SECURITY  FOR  COSTS,  &c. 

Mr.  NELLIS  moved  the  following,  which  was 
adopted: 

Resolved,  That  the  committee  on  the  judiciary  b» 
directed  to  enquire  into  the  expediency  of  making 
some  constitutional  provision,  whereby  a  party  on 
commencing  an  action  at  law  or  in  equity,  or  m  re- 
moving any  cause  or  suit  at  law  or  in  equity  to  a  high- 
er court  or  tribunal  than  the  (me  in  which  it  was  com- 
menced, shall  be  required  to  give  security  for  the  pay- 
ment of  all  c  tsts  he  or  she  may  he  Infole  to  pay  t>the 
opposite  parly,  and  also  to  gie  either  parly  on  the 
trial  of  any  cause  or  matter,  the  tight  of  calli  g  on 
the  opposite  j  aity  as  a  whiiess,  and  having  the  benefit 
of  his  or  her  testimony 

Mr.  CHATFIELD  now  renewed  his  motion 
to  adjourn.  He  was  satisfied  that  nine-tenths 
of  these  resolutions  were  more  proper  subjects 
for  a  legislative  body  than  for  a  convention — 
and  that  we  should  spend  our  time  more  profita- 
bly  in  committee  than  here. 

Mr.  TALLMADGE  urged  that  the  conven- 
tion  should  not  now  adjourn — but  yielded  the 
floor,  under  an  intimation  that  the  motion  was 
not  debateable. 

The  motion  to  adjourn  was  lost. 

Mr.  TALLMADGE  then  suggested  why  he 
would  continue  this  business — and  that  was  that 
the  committees  might  have  before  them  all  mat- 
ters that  gentlemen  might  desire  to  lay  before 
them,  before  making  their  reports — in  order  that 
they  might  embrace  all  of  them  when  they  did 
report. 

Mr.  CHATFIELD  enquired  of  the  gentleman 
whether  he  believed  one  twentieth  of  these  re- 
solutions would  ever  be  considered  by  the  com- 
mittees? 

Mr.  TALLMADGE  :  Every  one  of  them  are 
considered  by  our  committee. 

Mr.  CHATFIELD  :  Does  the  gentleman  be- 
lieve  that  one  twentieth  of  them  are  subjects  for 
the  consideration  of  a  convention  ? 

Mr  TALLMADGE  :  They  are  all  to  be  con- 
sidered,  with  reference  to  that  point  at  least.— 
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His  committee  had  three  sessions  a  day — one 
from  9  to  11,  another  after  adjournment  until 
the  dinner  hour,  and  another  in  the  evening. — 
And  every  resolution  sent  to  them  was  consid- 
ered and  disposed  of- by  a  vote  of  the  committee. 
ARRANGEMENT  OF  THE  NEW  CONSTITUTION. 

Mr.  BRAYTON  offered  the  following  resolu- 
tion: 

Resolved.  That  a  committee  of  seven  be  appointed, 
whose  duty  it  shall  be  to  examine  into  and  report  upon 
the  following  subjects— 

I.  The  arrangement  of  the  several  articles  and  sec- 
tions of  the  Consiitu  ion  as  amended  and  adopted. 

•2  The  man  erand  form  in  which  the  'Jonstituiionas 
amended  aud  adopted  shall  be  submitted  to  the  people 
of  this  state  for  their  adoption  or  rejection. 

3.  The  publication  or  the  amendments,  or  of  the  Con- 
stitution as  amended. 

4.  The  form  of  the  notice  of  the  election, 
fi.  The  form  of  the  ballot. 

Mr.  MARVIN  said  it  struck  him  as  quite  too 
early  to  raise  such  a  committee.  Better  wait 
until  we  had  come  to  some  conclusion  on  the 
propositions  that  might  be  submitted.  He  sug 
gested,  though  the  resolution  would  be  very  pro- 
per in  its  time,  that  some  weeks  must  elapse  be- 


fore it  would  be  necessary  to  raise  such  a  com- 
mittee. 

Mr.  B.  assented,  and  the  resolution  lies  on  the 
table. 

ABRIDGING  LEGISLATIVE  SESSIONS. 

Mr.  CANDEE  moved  the  following,  which 
was  adopted . — 

Resolved,  That  it  be  referred  to  the  2d  standing  com- 
mittee to  enquire  into  the  expediency  of  restricting  the 
annuil  sessions  of  the  Legislature  of  the  State  to  a 
term  not  exceeding  90  days;  and  whenever  the  Legis- 
lature shall  continue  in  session  beyond  the  time  above 
specified,  they  shall  <'o  so  without  compensation,  ex- 
cept in  cases  of  extreme  emergency,  in  which  cases 
the  Governor  may  have  the  power  to  detennine. 
SECURITY  OF  PRIVATE    PROPERTY. 

Mr.  RICHMOND  offered  the  following  which 
was  adopted  :«— 

Resolved,  That  the  committee  on  the  rights  and  priv- 
ileges of  citizens  inquire  into  ;md  report  upon  the  pro- 
priety of  so  framing  the  constitution  as  to  prohibit 
hereafter  the  taking  of  piivate  property  for  the  beueiit 
of  corporations  or  individuals 

On  motion  of  Mr.  BROWN,   the  Convention 
then 
Adj.  to  11  o'clock  to-morrow  morning. 


SATUKDAY,  JUNE  20. 


Prayer  by  the  Rev.  W.  H.  Campbell. 
RETURNS  FPvOM  CHANCERY. 

The  PRESIDENT  laid  before  the  Conven- 
tion returns  from  the  Register  in  Chancery, 
John  M.  Davison,  as  to  the  number  of  bills  filed 
in  that  offiee  and  the  number  of  causes  on  the 
calen/Aar,  in  the  years  1844  and  1845,  which  on 
motion  of  Mr.  CHATFIELD  was  referred  to 
the  committee  on  the  judiciary. 

EQUALITY  OF  TAXATION. 

Mr.  MORRIS  offered  the  following  which 
was  referred  to  the  committee  on  the  rights  and 
privileges  of  the  citizens  of  this  state  : — 

§  .  No  ct'izen  can  by  any  means  be  compelled  to 
contribute  to  any  gilt,  aid,  loan,  tax  or  imposition  or 
other  like  ch  -ige,  which  is  not  imposed  on  and  requi- 
red of  all  other  citizens  irrespective  of  class,  calling 
or  oi.cn,  ation. 

LOCAL  TAXATION. 

Mr.  MORRIS  Submitted  the  following  which 
lie  wished  should  be  sent  to  the  fourteenth  com- 
mittee on  the  organization  and  powers  of  cities 
and  incorporated  villages,  and  especially  their 
power  of  taxation,  assessment,  borrowing  mon- 
ey, contracting  debt,  and  loaning  their  credit. 

§  .  Personal  property  used  or  invested  in  trade,  bu- 
siness or  occupation,  shall  be  assessed  in  «he  town  or 
ward  \vhe,re  such  trade,  business  or  occupation  is  con- 
ducted. 

Mr.  TAGGART  was  of  opinion  that  the 
proposition  more  properly  belonged  to  the  fif- 
teenth standing  committee — whose  duties  affect 
the  power  of  counties,  towns,  and  other  muni- 
cipal corporations,  except  cities  and  incorpora- 
ted villages,  and  especially  their  power  of  local 
legislation,  taxation,  assessment,  borrowing 
money,  and  collecting  debts. 

Mr.  MORRIS  said  he  had  no  choice  as  to  the 
committee  ;  he  only  desired  that  it  should  be 
referred. 

Mr.  MURPHY  said  he  should  not  object  to 


the  reference,  although  he  understood  it  as  m- 
tended  to  affect  the  city  from  whence  he  came. 
It  was,  however,  an  interesting  question,  and 
should  b2  well  considered,  but  he  hoped  it  would 
not  go  to  the  committee  of  which  he  was  a  mem- 
ber, (the  14th.) 

Mr.  MORRIS  begged  the  gentleman's  pardon; 
he  did  not  know  what  committee  that  gentleman 
was  on,  and  he  had  accepted  the  suggestion  to 
send  it  to  the  15th  standing  committee  before  he 
ascertained  that  the  gentleman  from  Kings  was 
at  the  head  of  the  14th.  The  gentleman  from 
Kings  was  right — this  was  an  important  subject; 
and  in  respect  to  it  he  would  use  the  figure  of 
speech,  or  reference,  which  that  gentlema  >  fa- 
vored them  with  yesterday,  when  he  cited  Alba- 
ny as  an  illustration.  Now,  Albany  might  hap- 
pen to  have  a  business  done  in  the  lower  part  of 
the  city,  and  the  gentlemen  doing  such  business 
there  might  live  over  in  Greenbush,  and  there- 
fore pay  nothing  for  the  use  of  lamp?,  docks, 
streets,  &c,  in  Albany.  There  was,  however, 
no  disposition  on  his  part  to  tax  the  property  in 
Greenbush.  It  was  only  intended  that  the  pro- 
perty used  in  Albany  should  be  there  taxed,  and 
not  the  property  that  might  be  over  the  river — 
that  sueh  property  as  was  used  in  Albany  should 
contribute  to  the  support  of  those  laws  by  which 
it  was  protected,  leaving  persons  to  be  taxed  in 
Greenbush  for  all  property  that  might  be  used 
there.  He  accepted  the  susgestion  to  send  this 
to  the  15th  standing  committee. 

Mr-  STETSON  desired  to  know  if  the  gentle- 
man from  New- York  intended  to  4nctu.de  the 
property  that  might  be  in  Albany  on  commis- 
sion, and  thereby  make  the  whole  country  con- 
tribute to  the  taxation  of  the  city? 

Mr.  MORRIS  said  that  would  be  a  subject 
for  the  consideration  of  the  committee,  and  might 
be  a  good  reason  for  reporting  against  it* 

Mr.  BROWN  said,  to  him  it  was  apparent 


85 


the  subject  matter  of  this  proposition  did  not 
belong  to  the  fourteenth  committee;  but  rather  to 
the  third,  on  canals,  internal  improvements,  &c. 

Mr.  MORRIS  said  he  had  no  objection  to  the 
reference  to  the  3d  standing  committee,  which 
was  probably  as  good  or  better  than  the  others 
that  had  been  named. 

Mr.  RICHMOND  said  gentlemen  would  dis- 
cover, if  they  would  look  a  little  into  the  matter, 
that  committee  number  Ihree  had  nothing  whate- 
ver to  do  withit.  [Laughter.]  It  could  not  by  any 
possibility  be  made  to  assume  a  shape  to  lead 
to  such  a  conclusion  as  that.  Standing  committee 
No.  tlir^e  had  committed  to  it  the  subject  of  ca- 
nals, internal  improvements,  public  revenue  and 
property,  public  debt  and  the  powers  and  duties 
of  the  legislature  in  reference  thereto,  &c.  As 
then  this  proposition  did  not  belong  to  the  third, 
what  were  the  powers  and  duties  of  committee 
^o.  two?  The  powers  and  duties  of  the  legisla- 
ture, except  as  to  matters  otherwise  referred. 
Now  this  was  a  matter  connected  with  the  taxa- 
tion of  property  and  where  it  was  to  be  taxed, 
whether  in  Albany  or  Greenbush,  New  York  or 
Brooklyn.  As  heretofore  had  been  the  practice, 
this  was  the  subject  of  legislation,  an  J  the  gen- 
tleman's proposition  was  of  a  general  character. 
It  did  not  specify  New  York  and  Brooklyn,  Al- 
bany and  Greenbush;  it  was  a  simple  proposi- 
tion that  personal  property  should  be  taxed 
where  the  business  is  done,  where  the  property 
is  used,  or  the  capital  employed,  and  not  where 
the  owner  resides.  Now  this  might  occur  in 
every  county;  and  hence  this  subject  belonged 
properly  to  the  committee  No.  two. 

Mr.  MURPHY  concurred  in  the  views  of  the 
last  speaker  in  relation  to  the  reference  of  this 
proposition.  It  no  more  belonged  to  the  third 
than  to  the  14th  or  the  I5th  standing  committee. 
It  was  a  matter  of  general  interest,  whereas  to 
these  three  committees  were  referred  particular 
matters.  Committee  No.  two  would  probably  em- 
brace the  subject,  though  really  it  was  a  subject 
of  legislation,  and  did  not  belong  to  this  body  at 
all.  They  might,  however,  as  well  have  it  con- 
sidered now.  It  was  a  proposition  to  change 
the  uniform  common  law  principle,  which  pro- 
vided for  the  taxation  of  property  at  the  domi- 
cil  of  the  owner.  He  hoped  it  would  be  sent  to 
a  committee  who  would  give  it  a  calm  consider, 
ation.  It  would  not  be  the  first  time  that  at- 1 
tempts  had  been  made  to  change  our  legislation, 
so  that  Brooklyn  might  be  made  a  black  sheep 
or  scapegoat  for  the  benefit  of  New- York  | 

Mr.  STETSON  did  not  desire  to  change  the 
reference  to  number  two,  though  the  latter  part 
of  the  subdivision — "  except  as  to  matters  other- 
wise referred" — would  seem  to  imply  that  every 
other  committee  should  be  first  tried.  He  ex- 
pressed the  hope  that  committee  number  two 
might  be  relieved  from  the  consideration  of  the 
subject,  intimating  that  he  was  unfavorable  to 
the  proposition. 

Mr.  CHATFIELD  desired  to  see  some  dispo- 
sition  made  of  this  torpedo,  which  every  com- 
mittee seemed  unwilling  to  touch.  Some  three 
or  four  had  been  already  mentioned,  and  all  had 
protested  against  the  reference.  He  moved  that 
it  be  referred  to  a  select  committee,  and  at  the 
same  time  protested  against  being  a  member  of 
it.  [Laughter.] 


Mr.  LOOMIS  concurred  with  the  gentleman 
from  Otsego  that  it  was  a  proper  subject  for  a 
select  committee.  On  looking  over  the  list  o. 
committees,  there  appeared  to  him  to  be  no  one 
within  whose  powers  and  duties  it  would  come, 
more  than  another,  especially  after  the  expres- 
sion of  opinion  of  the  gentleman  from  Clinton, 
(Mr.  Stetson,)  who  was  at  the  head  of  commit, 
tee  No.  two — his  impressions  being  unfavorable 
to  the  views  of  the  mover  of  the  proposition. — 
He  knew  nothing  of  the  relative  position  of  N. 
York  and  Brooklyn,  but  he  desired  to  say  that 
he  saw  no  good  reason  for  the  distinction  be- 
tween real  and  personal  property  for  the  purpo- 
ses of  taxation.  They  were  both  property,  and 
both  produced  profit  to  the  owner  ;  and  while 
real  estate  was  taxed  where  it  was  located,  he 
saw  no  reason  why  personal  property  should 
not  also  be  faxed  where  it  was  located  and  used. 
Either  real  estate  should  be  brought  under  the 
rule  applicable  to  personal  estate,  or  vice  versa. 
A  good  deal  of  difficulty  probably  arose  out  of 
the  adjustment  of  the  details.  The  arbitrary 
distinction  which  existed  between  real  and 
personal  property,  we  derived,  perhaps  uncon- 
sciously, from  the  mother  country,  where  a  land- 
holder— an  owner  of  real  estate — was  considered 
a  personage  of  more  importance  than  one  who 
possessed  only  personal  property.  There,  were 
interposed  also  very  great  difficulties  in  the  way 
of  an  alienation  of  real  estate,  and  a  distinction 
was  there  made  between  real  and  personal  es- 
tate which  here  did  not  exist.  There  were,  it 
was  true,  some  remains  of  it  here  in  practice, 
such  as  the  formalities  of  deeds  of  transfer,  &c, 
but  generally  the  spirit  of  our  Jaw  was  in  favor 
of  transferring  one  as  well  as  the  other.  He 
hoped  it  would  jro  to  a  select  committee. 

Mr.  PERKINS  said  if  it  was  desirable  en- 
tirely  to  change  the  law  in  relation  to  the  as- 
sessment of  personal  property,  it  was  a  matter 
which  should  engage  the  very  serious  attention 
of  this  body  ;  especially  if  we  were  to  provide 
for  it  by  constitutional  enactment ;  and  he  ap- 
prehended the  views  of  the  gentlemen  from  New 
York  and  Herkimer  were  impracticable,  with- 
out an  entire  change  of  the  system  of  taxation 
of  personal  property.  In  order  to  meet  the 
views  of  these  gentlemen,  we  must  tax  all  per- 
sonal property  whatever,  as  real  property  was 
taxed,  without  any  reference  to  the  indebtedness 
of  the  owner.  As  the  law  now  stood,  a  person 
was  only  taxed  on  his  personal  property  over 
and  above  what  he  owed.  But  if  the  doctrine 
of  the  gentleman  from  New  Y'ork  was  to  pre- 
vail, where  was  that  deduction  to  be  made  ? — 
The  law  as  it  existed,  and  as  it  must  exist,  if 
we  allowed  a  deduction  on  account  of  indebted- 
ness, required  that  the  person  assessed  should 
have  notice  of  the  amount  of  his  taxation,  in 
order  that  he  might  have  the  deduction  made,  if 
any  ;  but  if  a  person  now  doing  business  in 
the  city  of  New  York,  had  $100,000  worth  of 
personal  property  there,  and  resided  in  Brook 
lyn  where  he  had  also  $100  000  worth  of  person- 
al property,  where  was  the  deduction  to  be  made 
of  the  $100,000  of  indebtedness  which  he  might 
have  ?     In  the  city  of  New  York  or  in  Brooklyn  ? 

Mr.  LOOMIS.    Where  he  resides. 

Mr.  PERKINS  :    If  the  deduction  was  made 
where  he  resided,  in  a  case  such  as  %e  had  im* 
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agfned,  the  personal  estate  there  would  be  en- 
tirely  exempt  from  taxation,  where  it  was  pro- 
tected, and  the  town  or  place  where  protection 
was  extended  to  such  property,  would  derive 
no  benefit  from  the  wealth  it  was  made  to  pro- 
tect. That  must  be  the  result  of  the  proposi- 
tion ;  and  it  became,  therefore,  a  serious  ques- 
tion whether  the  distinction  between  real  and 
personal  property  as  to  indebtedness  should  be 
destroyed.  Whether  that  was  desirable,  whe- 
ther it  was  not  better  that  all  property  should  be 
taxed  without  respect  to  indebtedness,  he  re- 
icated,  was  a  very  serious  question,  and  one 
that  very  few  of  us  would  be  disposed  to  give 
an  opinion  upon  without  mature  considera- 
tion. 

Mr.  VAN  SCHOONHOVEN  thought  it  was 
not  necessary  to  raise  a  special  committee,  for 
if  he  understood  the  composition  of  committee 
No.  eleven,  it  was  designed  for  the  considera- 
tion of  just  such  questions  as  this.  The  rights 
and  privileges  of  the  citizens  of  this  state,  in- 
volved the  subject  of  their  taxation.  (Cries  of 
'*oh,  no.:')  He  thought  it  did.  This  was  a 
question  involving  the  rights  and  privileges  of 
citizens  of  this  state — it  involved  the  question 
whether  they  should  be  taxed  on  personal  pro- 
perty, in  one  place  or  another,  or  in  more  than 
one.  Here  the  citizens  of  New- York  wanted  to 
tax  the  citizens  o$  Brooklyn,  and  to  have  the 
benefit  of  Brooklyn  capital ;  and  the  question 
was  whether  they  had  a  right  to  do  it.  What 
was  the  committee  for,  at  whose  head  was  the 
gentleman  from  Dutchess  (Mr.  Tallmadge) 
unless  it  looked  to  things  of  this  kind?  Mr.  V. 
S.  should  like  to  have  a  report  on  this  subject 
from  the  gentleman  from  Dutchess.  He  was  in- 
cline 1  to  concur  with  the  gentleman  from  Herki- 
mer on  the  subject  of  the  distinction  between 
real  and  personal  estate,  but  as  it  was  not  now 
in  order  he  would  not  enter  upon  its  discus- 
sion. 

Mr.  BASCOM  opposed  a  special  committee. 
We  wrere  running  too  much  into  matters  that 
belonged  to  legislation.  An  observer  might  well 
imagine,  from  the  tenor  of  this  and  other  pro- 
positions, that  we  believed  we  possessed  all  the 
wisdom  of  the  land,  past,  present,  and  prospec- 
tive. This  was  a  proper  subject  of  legislation  ; 
and  he  hoped  too  much  consequence  would  not 
be  given  to  it  by  raising  a  special  committee. — 
We  were  consuming  too  much  time  on  proposi- 
tions that  belonged  either  to  general  or  local  le- 
gislation ;  and  if  we  continued  to  give  impor- 
tance to  them  by  considering,  discussing,  and 
.referring  them,  we  should  give  encouragement 
to  a  thousand  propositions  which  properly  be- 
longed to  the  statute  law  of  the  land.  He  ques- 
tioned the  propriety  of  considering  every  propo- 
sition that  any  gentleman  might  offer ;  especially 
giving  them  consequence  by  a  reference  to  a  se- 
lect committee.  He  hoped  this  would  have  the 
usual  reference. 

Mr.  SHEPARDsaid  it  seemed  to  him  that  the 
course  which  the  reference  should  take  was 
clear;  it  could  not  however  be  made  to  any  one 
of  the  committee  by  itself.  Committee  No  14, 
*  it  seemed  to  him,  had  charge  of  that  part  of  the 
resolution  which  relates  to  the  powers  of  cities 
and  incorporated  villages  to  tax  and  assess. 
There  wste  then  a  considerable  part  of  the  reso- 


lution  which  was  not  embraced  in  the  duties  of 
that  committee;  but  which  properly,  should 
to  committee  No.  two,  which  he  supposed  had 
the  general  charge  of  matters  of  taxation,  or 
to  committee  No.  three.  He  repeated,  that  the 
reference  should  be  divided,  and  one  part  com- 
mitted to  committee  No.  14,  and  the  residue  either 
to  committee  No.  two  or  three,  as  gentlemen 
might  think  proper.  Some  allusion  had  been 
rna'de  by  the  gentleman  from  Kings  (Mr  M(-ii- 
phy)  to  the  substantive  part  of  this  proposition 
— to  its  merits.  Now  on  this  subject,  as  one  of 
the  representatives  of  New  York,  he  feit  obliged 
to  say  ihat  certainly  no  greater  injustice  could 
be  done  to  such  a  corporation  as  tha*  of  the  city 
of  New  York  than  to  permit  citizens  of  Brooklyn 
to  trade  there  to  the  amount  of  millions  of  dol- 
lars, and  escape  the  burthens  which  should  be 
imposed  on  that  property.  A  question  of  con- 
siderable practical  inconvenience  did  arise  cer- 
tainly as  to  where  Ihat  property  should  be  taxed; 
and  he  supposed  it  would  be  found  impossible  to 
settle  that  question  so  as  to  avoid  inconvenience; 
yet  it  did  appear  that  an  approximation  to  an 
avoidance  of  the  difficulty  was  contained  in  the 
proposition  of  his  colleague  from  New  York. 
He  concluded  by  moving  a  division  of  the  pro- 
position and  to  refer  one  part  to  the  fourteenth 
and  the  other  to  the  third  standing  committee. 

Mr.  STRONG  had  been  somewhat  entertain- 
ed with  this  debate,  especially  with  the  speeches 
of  the  representatives  of  the  two  contending 
cities,  New- York  and  Brooklyn;  but  he  believed 
it  was  all  out  of  order — for  it  was  not  proper  to 
discuss  the  merits  of  a  resolution  on  a  simple 
question  of  reference^  Now,  suppose  they  were 
to  engraft  into  the  Constitution  all  these  propo- 
sitions which  we  were  receiving,  what  sort  of 
a  Constitution  would  we  have  ?  There  could 
be  no  reason  for  engrafting  on  a  Constitution, 
that  which  had  repeatedly  failed  as  a  legisla- 
tive measure  ;  nor  did  he  believe  that  our  ticne 
was  well  taken  un  with  such  discussions.  Any 
thing  that  touched  the  pockets  of  the  people,  the 
people  themselves  will  understand  and  look  into, 
and  therefore  they  wanted  no  such  constitution- 
al provision  as  that  now  before  the  Convention. 
But  there  was  another  difficulty,  and  it  struck 
him  that  it  was  a  considerable  one.  He  alluded 
to  the  difficulty  of  finding  a  favorable  committee 
to  take  charge  of  this  subject.  It  was  an  old 
truth,  and  should  now  be  adhered  to,  that  a 
child  should  not  be  put  out  to  a  nurse  that  would 
strangle  it ;  and  yet  where  was  there  a  suitable 
committee  of  this  body  that  had  not  manifested 
an  opposition  to  the  reception  of  this  nursling  i 
He  was  therefore  willing  that  there  should  be  a 
special  committee  for  its  consideration  ;  for  it 
would  not  be  doing  justice  to  the  gentleman 
from  New- York  to  send  it  to  a  committee  that 
had  avowed  an  opposition  to  the  principle  it 
embraced. 

The  PRESIDENT  then  put  the  question  on 
the  motion  to  refer  to  the  committee  number 
three,  and  it  was  negatived — ayes  42,  noes  43. 

The  question  then  recurred  on  referring  the 
resolution  to  committee  number  eleven. 

Mr.  TALLMADGE  took  an  objection  to  the 
form  of  these  resolutions,  purporting  as  they  did 
on  their  face  to  be  actual  enactments  rather  than 
subjects  matter  of  enquiry.    We  understood  it— 


87 


but  the  public  might  not.    He  should  prefer  to 
have  the  propositions  express  in  words  that  they 
were  mere  propositions   of  enquiry.     As  to  the 
reference  now  proposed,  Mr   T.  said,   as  one  of 
committee  number  eleven,  he  had  no  objection  to 
taking  and  considering  all  matters  that  did   not 
strictly  belong  elsewhere,  if  such  was  the  plea- 
sure of  the  Convention — but  he  was  not  aware 
when  that  committee  was   raised,  that  it  was  to 
be  a  committee  on  an  omnium  gatherum  of  all 
sorts  of  matters,  which  could  not  easily  find  any 
'  other  destination.     He  supposed   that  it  was  to 
have  charge  of  matters  intended   to  secure   the 
rights  and   privileges  of  the   masses — and  not 
mere  local  subjects,   affecting  New- York   and 
Brooklyn.     He  should  prefer,  therefore  thatthis 
should  go  to  the  delegation  from  New. York  and 
Kings.     He  would   not  say  the   black  sheep  or 
the  white  she^p   alone — but  let  the  two  crows 
take  it  together  and  se  tie  it  in   their  own  way. 
And  this   would   be   in   entire   accordance  with 
parliamentary  usage — that  when  there  was  no 
appropriate  standing   committee,  a   select  com- 
mittee should  be  raised — and  that  committee  fa- 
vorable to  the  proposition.     When  a  gentleman 
wished  to  make  a  doll,  he  should  be  permitted  to 
dress  it  «n  his  own  robes,  and  present  it  to  soci- 
ety in  his  own  garniture.     Nondescripts  oi   this 
sort  were  always  sent  to  select  committees.     If 
it  went  to  any  standing    committee,  it  should  go 
to  number  14 — the  committee  on  taxation.    Cer- 
tainly it  could  not  be  sent  to  the  committee   on 
the  rights  and    privileges  of  citizens,  unless  we 
altered  the  names  of  tilings,  and  called  this  the 
glorious  right  and   privilege   of  being  taxed. — 
And  it  would  certainly  be  amplifying  this  privi- 
lege  very  much   to  tax   a  man   in    every  town 
where  he  happened  to  own  a  cow,  or  a  horse  or 
an  ox.     But  he  would  not  follow  the  practice  of 
discussing  the  merits  of  propositions  on  a  mere 
question  of  reference,  as  we  had   been  all   the 
morning.     He  hoped  this  subject  would  be  re- 
ferred to  a  kindred  committee,  and  leave   the 
committee  on  the  rights  and  privileges  of  citi- 
zens to  consider  principles  of  constitutional  law 
necessary  to  secure  these  rights  and  privileges — 
such  as  the  principle  of  the  non-imprisonment 
of  witnesses,  merely  because  they  happened  to 
be  witnesses  in  cases  of  crime.     But  il  it  was  a 
privilege  to  be  taxed  in   more  places  than  one — 
so  be   it.     The   committee  would   endeavor  to 
guard  it,    if  committed  to   them.     It  belonged 
however,  properly  to  the  committee  on  general 
taxation,  or  to  a  select  committee.     He  preferred 
the  latter. 

Mr.  RHOADES  hoped  this  matter  would  go 
to  a  select  committee.  Every  committee  that 
had  boen  named,  or  that  had  been  suggested  as 
in  any  way  appropriate,  seemed  to  be  indispo- 
sed to  take  it.  Hands  off,  was  the  word  all 
round.  And  every  gentleman  who  had  propo- 
sed  a  select  committee,  before  he  sat  down,  had 
expressed  the  hope  that  he  might  not  be  put  on 
it.  Now,  Mr.  R.  was  going  to  propose  a  select 
committee;  and  he  was  going  to  say  another 
thing  to  the  gentleman  from  New- York  (Mr. 
Morris) — and  th«t  was  this — that  there  was  a 
time,  if  it  were  not  so  now,  when  the  citizens  of 
New- York,  or  a  majority  of  them,  were  opposed 
to  internal  improvements,  which  had  added  so 
much  to  the  wealth  of  that  city — that  they  came 


tardily  into  the  support  of  the  N.  Y.  and  E.  rail- 
road. Now,  it  would  seem,  from  the  proposi- 
tion of  the  gentleman  from  New- York,  that  he 
was  disposed  to  tax  the  property  of  every  man 
who  happened  to  be  in  New- York  transacting 
business.  Mr.  R.  wished  barely  to  say  to  him, 
that  the  lime  might  come  when  business  men  all 
over  the  state  might  recollect  that  there  was  such 
a  place  as  Boston,  such  a  place  as  Montreal  and 
Quebec— such  a  place  as  New  Orleans — and  that 
it  was  possible  that  the  trade  which  had  so  en- 
riched that  city  might  be  diverted  to  these  cities. 
Mr.  R.  would  say  nothing  more  in  regard  to 
that.  He  esteemed  highly  the  gentleman  from 
New- York  (Mr.  Morris)  and  all  his  colleagues 
— and  so  far  as  he  was  acquainted  with  the  bu- 
siness men  of  the  city,  he  esteemed  them  as 
highly  honorable  men — generally  enlarged  and 
liberal  in  their  views.  But  he  did  hope,  proud 
as  he  was  of  New- York,  its  honor,  and  reputa- 
tion, that  it  would  not  be  found  standing  out 
against  its  own  interests,  But  the  select  com- 
mittee he  would  propose  was  the  delegation 
Irom  the  city  and  county  of  New- York. 

Mr.  MORRIS  replied   that  a  delegate  from 
the  city  and  county  of  New- York,   might  per- 
haps thank  the  gentleman  for  selecting  him  and 
his  colleagues  to  take  charge  of  this  matter,  we<  e 
it  not   for  the  previous  part  of  the  gentleman's 
speech — in  which  he  informed  us  of  the  city  and 
county  of  New- York,  that  there  was  a  Boston, 
a  New  Orleans   and  a  Montreal — bringing   up 
the  fact  that  there  were  such  places,  to  frighten 
us  all  out  of  our  propriety — as  if  we  like  school- 
boys under  a  threatened   flagellation,   might  be 
induced  by  threats  to   retreat  precipitately  from 
any  honest  convictions  we  might   have  upon  aa 
important  principle.     Now,  though  Mr.  M.  was 
a  delegate  from   the   city  and   county  of  New- 
York,  he  thanked   his  God  lhat   he  was  a  dele- 
gate of  the  state  of  New- York — and  he  had  yet 
to  see — or  rather   his  memory  had   yet  to  run- 
back  to  the  first  instance  where  local  feeling  had 
destroyed  or  prostrated   his  sense  of  what  was 
due  to  all.     He  introduced  that  proposition  from 
an  honest  and  thorough   conviction  that  it  was 
just  in  itself,  without  reference  to  localities  or 
to  individuals  whose  property  might  be  reached 
under  it.    He  introduced  it  as  an  honest  propo- 
sition, equally  important  to  every  locality  in  the 
state.     Now,  as  the  matter  stood,  Mr.  M.  found 
himself  in  the  position  of  the  man  who  went  to 
a  certain  villace  to   sell  a  fox  skin.     He   tried, 
all  over,  to  dispose  of  it-     No   man  would  have 
it.     At  last  he  tried  to  lose  it.     [A  laugh. J     He 
dropped  it  carefully,  and  ran.     But  immediate- 
ly he  was  followed  with  the  cry,   '  Mister,  mis- 
ter, you've  lost  your  skin.'  [Renewed  laughter.] 
The  poor  fellow  threw  up  his  hands  in  despair. 
J  What  a  predicament  I'm  in.     I've  tried  to  sell 
it  and   can't.    I've  tried  to  give  it  away,  and 
could'nt.     At  last  I  tried  to  lose  it  and  am  de- 
feased in  that.'     [Laughter.]     Now,  Mr.   M. 
had  tried — not  exactly  to  sell  it — but  to  place  it 
in  such  a  position  that  those  who  he  knew  were 
opposed  to  it  might  receive  it,  and  might  upon  a 
thorough  examination  of  the  matter,  wake  them- 
selves up  to  the  fallacy  of  their  previous  impres- 
sions.   That  mizht  be  called  a  sale.    Then  he 
tried  to  give  it  away.    He  assented   to   every 
suggestion  as  to  where  it  should  go — and  eack 
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and  all  repudiated  it.  No  committee  would 
touch  it.  Now,  he  would  not  give  it  away;  and 
he  therefore  asked  that  it  might  go  10  a  special 
committee.  He  believed  the  parliamentary  ar- 
rangement, under  such  a  motion,  was  that  the 
gentleman  who  made  it,  should  be  chairman  of 
the  select  committee.  And  he  did  it  thus  openly 
for  the  purpose  of  informing  gentlemen  that  he 
diil  not  shrink  from  ihe  responsibility  of  pre- 
senting it  to  the  Convention  and  the  public  on 
its  merits.  If  on  the  merits  he  was  wrong,  he 
knew  there  was  the  wisdom  and  the  firmness 
there  to  put  him  down.  He  would  not  suggest 
who  should  be  with  him  on  the  committee;  but  he 
trusted  the  President  would  put  intelligent  men 
on  it  who  were  opposed  to  the  proposition.  If 
the  gentleman  from  Rensselaer  would  withdraw 
his  proposition,  Mr.  M.  would  move  a  select 
committee  for  the  reasons  he  had  assigned. 

Mr.  VAN  SCHOONHOVEN  withdrew  his 
motion,  and  Mr.  SHEPARD  withdrew  his,  and 

The  question  was  then  on  the  motion  to  refer 
to  a  select  committee 

Mr.  CHATFIELD  believed  that  was  his  pro- 
position,  [laughter.]  He  did  not  wish  however  to 
take  from  his  friend  from  New  Yorth  the  chair- 
manship— ior  he  distinctly  stated  that  he  desired 
not  to  be  put  on  it.  Still  according  to  usage,  lie 
(Mr.  C.)  would  be  at  the  head  of  it.  [A  laugh.  J 
Perhaps  he  could  give  his  reasons  for  not  desir- 
ing to  be  there,  and  it  would  be  only  extending 
the  fox-story  to  its  conclusion.  The  poor  fellow 
who  could  not  even  lose  his  skin,  if  Mr.  C-  re- 
collected the  story,  as  a  last  resort  said  he  wrould 
go  to  Rhode  Island  and  there  they  would  steal  it 
from  him.  [Laughter.]  If  the  gentleman  would 
carry  his  proposition  over  to  Brooklyn,  they 
would  steal  it  Irom  him.   [Renewed  laughter.] 

Mr.  RHOADES  said  it  was  not  the  lirst  time 
he  had  heard  the  fox-story.  It  occurred  to  him 
that  his  friend  from  New  York  was  in  danger 
of  losing  his  fox  skin  in  this  Convention ;  and 
therefore  he  preferred  a  select  committee  con- 
sisting of  the  New  York  delegation.  But  the 
gentleman  from  New  York  (Mr.  Morris)  spoke 
of  an  effort  being  made  tofrighten  the  delegation 
from  New  York  from  their  convictions.  Mr.  R. 
had  not  intended  any  such  thins.  He  was  led 
into  the  train  of  remark  which  had  been  thus 
construed,  not  by  any  thing  the  gentleman  had 
said,  but  by  what  fell  from  the  gentleman  from 
Kings  (Mr.  Murphy.)  Mr.  R.  was  led  to  be- 
lieve  that  the  object  was  to  tax  citizens  of 
Brooklyn  doing  business  in  New  York.  And 
though  the  gentleman  from  New  York  did  not 
mean  New  York — but  referred  to  Albany,  ask- 
ing whether  people  were  to  come  here  to  Alba- 
ny and  enjoy  its  walks,  its  streets,  its  docks,  its 
wharves,  its  lights,  and  its  police  and  other  reg- 
ulations, and  not  pay  for  it — yet  Mr.  R.  suppos- 
ed from  this  course  of  remark  that  the  gentle- 
man intended  really  to  illustrate  the  condition  of 
New  York.  Hence  Mr.  R  felt  at  liberty  to  al- 
lude to  New  York,  to  its  opposition  to  internal 
improvement  which  had  done  so  much  for  it, 
and  throw  out  the  idea  that  the  trading  portion 
of  the  community  might  learn  that  there  were 
other  places  where  they  could  do  their  business — 
that  if,  in  addition  to  the  embarrassments  they 
had  labored  under  from  the  opposition  on  the 
part  of  New  York  to  measures  which  they  deem- 


ed  of  vital  importance,  they  were  finally  to  he 
taxed  for  the  privilege  of  using  the  sidewalks 
streets  and  gas  lights  of  the  city— the  effect 
might  not  be  to  induce  business  men  to  go  thcie. 
For  this  reason,  and  out  of  friendship  to  his 
friend  from  the  city,  he  felt  inclined  to  admonish 
him  of  a  feeling  that  had  begun  to  pervade  the 
minds  of  the  trading  population  of  this  stile 

Mr.  MURPHY  had  no  objection  to  a  special 
committee.  He  desired  the  proposition  should 
go  there.  He  thought  it  a  matter  of  sufnc  cut 
importance  to  engage  the  attention  of  the  Con- 
vention. And  in  the  few  remarks  he  hnd  before 
submitted,  he  intended  to  confine  himself  simply 
to  the  question  of  reference.  But  in  the  course 
of  this  discussion,  we  had  been  amused  with  a 
very  interesting  Joe  Miller  by  the  gentleman 
from  New-York  (Mr  Morris.)  And  the  story 
had  been  taken  up  and  finished  by  the  gentleman 
from  Otsego  (Mr.  Chatfield.)  [A  laugh.] — 
Now,  Mr.  M.  thought  the  gentleman  from  Otse- 
go was  a  little  too  fast  The  gentleman  from 
New- York  was  not  disposed  to  lose  this  propo- 
sition. He  (Mr.  Morkis)  wished  to  take  it  — 
And  Mr.  M.  hoped  it  would  go  where  he  could 
take  it.  Brooklyn  would  have  no  opportunity 
to  steal  it.  Nor  did  Brooklyn  ask  to  be  p  aced 
i::  the  category  with  stealing  Rhode  Island. 

Mr.  WATER  BURY  urged  the  importance  of 
this  question  to  the  whole  state — for  there  was 
not  a  county  where  a  similar  state  of  things  did 
not  exist  as  that  which  had  been  alluded  to — 
capital  being  withdrawn  from  towns  and  concen- 
trated in  tne  large  villages  and  cities.  Hence 
the  importance  of  a  full  and  candid  examination 
of  the  subject — not  with  reference  to  one  locali- 
ty, but  the  whole  state. 

The  motion  to  refer  to  a  select  committee  pre- 
vailed. 

SEPARATION  OF  BANK  AND  STATE. 

Mr.  CONELY  offered  the  following: 
Kesolved,  That  it.  be  referred  to  the  third  standing 
committee  to  enqut  e  into  the  expediency  of  making 
provision  in  the  constitution  that  nothing  shall  be  le- 
ceived  in  payment  of  dues,  by  this  government,  except 
gold  and  silver  coin,  and  such  evidences  of  debt  as  are 
secured  by  bonds  of  this  state,  and  are  issued  by  in-i- 
tutions  which  do  not  issue  such  evidences  of  a  lower 
denomination  than amount. 

Mr.  RICHMOND  had  a  word  to  say  on  that. 
It  was  very  evident  that  the  third  was  not  a  cur- 
rency committee — having  nothing  to  do  with  the 
kind  of  funds  that  debts  owing  to  the  government 
were  paid  in,  or  any  thing  of  that  kind.  It  was 
only  raised  with  reference  to  the  great  question 
of  state  debt  and  state  credit.  There  were  at 
least  two  other  committees  that  it  would  be  far 
more  proper  to  refer  it  to.  But  he  was  almost 
afraid  to  designate  which,  lest  he  should  alarm 
the  feelings  of  some  gentlemen  on  those  commit- 
tees,  and  lead  them  to  vote  the  subject  on  to  his 
committee,  however  wrong  it  might  be  to  put  it 
there,  in  order  to  be  rid  of  it  themselves.  We  had 
a  committee  on  currency  and  banking — another 
on  corporations  other  \  han  banking  and  muni- 
cipal. He  would  not  suggest  which  of  these  it 
should  go  to.  But  gentlemen  would  see  that 
there  was  no  affinity  between  it  and  the  duties 
of  the  third.  It  was  not  raised  to  consider  wh  »t 
kind  of  funds  the  dues  of  the  government  should 
be  paid  in,  or  its  debts  paid  in. 

Mr.   CONELY  said  his  proposition  had  ref- 
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crence  to  the  state  revenues,  and  came  strictly 
within  the  province  of  the  third  committee.  But 
he  ha  J  no  objection  to  a  reference  to  the  commit- 
tee on  currency  and  banking. 

Mr.  SHEPARD  hoped  not.  It  had  reference 
to  the  collection  of  the  state  revenue,  and  to 
the  question  whether  it  should  be  collected  in 
gcli  or  in  silver  coin,  or  in  paper  above  a  cer- 
tain denomination.  It  clearly  was  in  the  prov- 
ince of  the  committee  on  the  public  revenue,  to 
con-ider  what  the  state  should  lake,  as  between 
I  its  debtors  and  itself,  in  its  dealings.  It  was  not 
n  raf.tier  which  came  at  all  within  the  cognizance 
of  the  bank  committee. 

Mr.  CAMBRELING  remarked  that  substan- 
tially the  same  proposition  had  been  referred  to 
committee  number  three.  As  that  had  gone 
there,  he  hoped  tiiis  would  take  the  same  di- 
rection. 

Mr.  RICHMOND  then  said  that  if  we  had 
already  referred  such  a  proposition,  it  was  not 
necessary  to  refer  this  at  all.  But  if  it  must  be 
referred — and  he  had  avowed  himself  in  favor  of 
referring  freely  every  proposition  that  gentlemen 
mil; ht  bring  in — the  question  was  so  clearly  not 
within  the  province  of  committee  No.  three, 
that  he  thought  we  had  better  have  a  select  com- 
mittee on  the  sub-treasury,  and  refer  all  these 
matters  to  that  commit'ee.  But  he  did  not  want 
to  be  chairman  of  such  a  committee,  and  would 
not  make  the  motion.  He  had  rather  be  clear 
from  it.  Still  there  were  gentlemen  who  were 
exceedingly  anxious  to  make  a  report  on  the 
subject,  and  he  for  one  should  be  gratified  to 
rea-.l  it 

Mr  SHEPARD  said'the  difficulty  was  this. 
As  the  gentleman  from  Suffolk  (Mr.  Cambre- 
ling,)  stated,  a  proposition  like  that  embraced 
in  this  was  referred  the  other  day  to  committee 
No.  three.  Mr.  S.  introduced  that  proposition 
himself,  and  dist  nelly  recollected  its  reference. 
That  proposition  contemplated  the  collection  of 
the  public  revenue  in  gold  and  silver  coin,  and 
having  already  gone  to  the  third  ccmmiltee, 
it  seemed  to  him.  unwise  to  refer  the  same  sub- 
ject to  a  select  committee.  The  result  of  such  a 
distribution  of  duty  must  be  two  reports  on  the 
same  subject.  He  hoped  this  enquiry  would 
take  the  direction  indicated  by  the  mover — the 
direction  in  which  it  wis  naturally  drawn,  by 
the  former  reference. 

Mr.  TOWNSEND  hoped  the  enquiry  would 
be  sent  to  committee  number  three.  It  was  a 
question  having  reference  to  the  safety  of  the 
public  revenues,  and  that  whole  subject,  by  or- 
tier  of  the  Convention,  had  been  entrusted  to  that 
committee.  And  to  them  properly  belonged  the 
management  of  these  revenues — and  it  would  be 
singular  if  that  committee  without  any  such  inti- 
mation as  this,  in  view  of  the  losses  sustained  by 
deposits  in  broken  institutions  and  by  the  receipt 
of  their  broken  promises,  should  not  consider 
that  subject  He  for  one,  had  no  objection  to 
taking  the  responsibility,  if  the  reference  were 
made,  of  giving  special  attention  to  the  subject: 
though  his  individual  opinion  was,  that  the 
committee  should  be  charged  specially  with  as 
few  matters  as  possible,  and  especially  in  refer- 
ence to  banks  and  bank  notes.  There  had  been 
a  great  deal  too  much  said  and  done  already,— 
The  great  error  bad  been  in  the  outset,  in  de- 


parting  from  the  standard  of  gold  and  silver, 
and  undertaking  to  iacilitate  transfers  of  iarge 
amounts,  instead  of  leaving  them  to  be  made  in 
such  form  as  individuals  might  choose.  He  ho- 
ped, as  a  matter  cf  courtesy,  that  the  resolution 
would  take  the  direction  indicated  by  the  mover. 

Mr.  CONELY  was  satisfied  with  committee 
number  three. 

The  motion  to  refer  to  the  committee  on 
currency  and  banking,  having  been  withdrawn, 
the  question  recurred  on  the  original  resolution. 

Mr.  PERKINS  moved  committee  number  two. 
[Several  voices,  "  Oh  no."]  It  appeared  to 
him  a  very  proper  question  for  that  committee — 
whether  the  legislature,  for  all  time  to  come, 
should  be  deprived  of  the  power  ol  regulating 
the  receipt  and  disbursement  of  the  public  mo- 
ney. For  the  proposition  contemplated  taking 
away  from  the  legislature  the  power  of  control- 
ing,  from  time  to  time,  as  the  exigencies  of  the 
state  might  require  the  mode  of  collecting, 
keeping,  and  disburing  the  public  revenues. — 
Committee  number  two  had  charge  of  nil  mat- 
ters pertaining  to  legislation,  except  those  other- 
wise referred  This  subject  had  not  been  other- 
wise referred — else,  the  motion  to  re/er  it 
would  not  have  been  made.  And  if  the  power 
of  the  legislature  over  this  subject  was  to  be 
abridged,  committee  number  twro  should  consid- 
er the  question  of  making  this  restriction  a  mat- 
ter of  constitutional  law. 

Mr.  STETSON  would  not  oppose  any  proper 
and   just   reference  to  his  committee   (number 
two).     But   with  all  due   respect   to  his    friend 
from  St.  Lawrence  (Mr.  Perkins),    he  did  not 
see  the  propriety  of  making  a  reference  of  this 
proposition  to  that  committee.     In  one   aspect, 
it  concerned  banking  and  the  currency  j  and  in 
another,   the   revenue.     It   belonged   mainly  to 
this  department.     General   legislation,    it   was 
true,  would  iuclude   this,  and  in  the  absence  of 
specific  direction,  would  go  there.     But  proper- 
ly, it  should  be  divided  among  three,  or  given  to 
one  of  them.     He  did  not  wish,  by  a  premature 
disclosure  of  opirJon,    to   get  rid  of  a   subject, 
which  the  Convention  might  be  disposed  to  re- 
fer.    But  it  might  be  proper  for  him  to  remark 
now,  as  to  his  own  individual  opinion,  that  he 
was  in  favor  decidedly  of  what  was  called  the 
sub-treasury   system   for   the   Union,    and  had 
been  from  its  origin.     Without   wishing   to  dis- 
cuss the  qrestion  prematurely,  he  would  go  fur- 
ther, and  say  that  there  was  a  very  distinct  dif- 
ference between  what  was  called  a  sub- treasury 
for  a  state, and  a  sub-treasury  for  a  Union.    The 
government  of  the  Union  was  the  great   money 
dealer   of   the  country,  and    its  specie  clause 
reached   r.nd   affected   every  locality.     And  he 
hoped,  if  this  proposition  was   referred  to  him, 
that  the  mover  of  it  wrouldmake  an  argument  to 
convince  him,  or  committee  number  two,  that  to 
introduce  it  into  the  Constitution  would  not  pro- 
duce  locally  the   same   effect   as  did  what  was 
called  the  small  bill  law — that  is,  make  the  state 
of  New- York  the  ground  of  circulation  for  other 
states,  without  accomplishing  the  great  object 
the  mover  had  in  view — that  of  a  thorough  and 
radical  reform.     It  seemed  to  Mr.  S.,  that  the 
gentleman's  object  could  be  better  accomplished 
at  Washington  than  here. 
The  PRESIDENT  here  remarked  that  the 
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merits  of  the  resolution  were  not  under  discus- 
.sou.  Gentlemen  had  generally  observed  this 
rule  thus  far;  but  the  Chair,  under  the  sugges- 
tion just  now  made  that  an  argument  on  the 
merits  might  be  expected  frcm  the  mover,  felt 
bound  to  cnll  attention  to  the  rule. 

Mr.  PERKINS  believed  he  confined  himself 
be!ose  strictly  to  the  question  of  reference 

The  PRESIDENT  assented. 

Mr.  PERKINS  went  on  to  say  that  the  gentle- 
man from  Clinton  (Mr.  Stetson)  had  not  an- 
swered the  suggestion  he  made  at  all — that  this 
proposition  principally  involve!  the  question 
whether  this  matter  should  be  left  to  the  legis- 
lature, to  regulate  according  to  the  exigencies  of 
the  state  and  the  policy  of  other  states;  or 
Whetherit  should  be  made  a  matter  of  constitu- 
tional law.  In  that  aspect  of  it,  he  insisted  that 
it  was  only  properly  referable  to  committee  No.  j 
two,  and  belonged  there. 

Mr.  STETSON  (Mr.  Perkins  yielding  the 
floor)  said  the  gentleman's  reasoning  made  com- 
mittee number  two  a  supervisory  committee  over 
all  the  rest,  so  far  as  to  determine  what  were 
proper  su  bjects  of  constitutional  law.  Now  each 
committee  determined  that  matter  for  themselves. 
It  was  the  residue  of  matters  not  leferred  to 
other  committees,  that  were  referred  to  number 
two. 

Mr.  PERKINS  replied  that  this  subject  had 
not  been  referred  to  any  other  committee.  If  it 
had  been,  we  should  not  have  had  this  debate. 
And  as  this  had  not  been  referred,  and  wras  a 
question  between  legislation  and  constitutional 
law,  it  seemed  to  him  his  remarks  held  perfectly 
good. 

Mr.  PATTERSON  had  supposed  until  this 
morning,  that  on  a  mere  question  of  reference 
the  merits  of  the  proposition  to  be  referred  were 
not  debateable.  That,  he  supposed  was  settled 
parliamentary  law  ;  and  yet,  from  what  had  ta- 
ken place,  he  should  conclude  that  a  different 
rule  prevailed.  But,  under  the  intimation  from 
the  Chair,  he  should  not  enter  on  the  merits  of 
the  question.  But  if  it  were  in  order  to  debate 
it,  he  should  say  that  he  did  not  understand  the 
matter  as  the  gentleman  from  Clinton  (Mr. 
Stetson)  did.  If  in  order,  he  should  say  in 
reply,  that  if  a  sub-treasury  was  right  for  the 
Union,  it  was  equally  right  for  the  state.  As  to 
the  reference — we  should  not  send  out  this  pro- 
position to  a  dry  nurse.  The  gentleman  at  the 
head  of  committee  number  two  (Mr.  Stetson), 
had  indicated  an  opinion  which  to  Mr.  P.  seemed 
very  extraordinary ;  but  the  intimation  was, 
that  if  it  were  referred  to  him,  he  should  report 
against  it.  Mr.  P.  would  not  send  it  therefore, 
to  such  a  committee  ;  but  to  one  that  would  give 
it  a  fair  consideration — and  when  the  committee 
to  whom  it  was  referred,  repoited  that  a  sub- 
treasury  with  the  specie  clause  was  right  for  the 
state  of  New- York,  then  let  us  have  the  propo- 
sition brought  up.  He,  for  one,  when  we  got 
into  committee  of  the  whole,  would  like  to  dis- 
cuss that  principle.  But  he  did  not  see  how  we 
were  to  get  into  committee  on  it,  unless  we  had 
a  select  committee  formed  out  of  the  New- York 
delegation  to  bring  it  forward.  Send  it  to  a 
committee  formed  out  of  the  country  delegates, 
and  you  would  not  get  it  up  at  all,  foi  they  evin- 
ced a  good  deal  of  flinching  on  the  subject.    If 


we  could  get  a  committee  formed  of  part  of  the 
N?w-York  delegation,  he  would  send  it  there.— 
He  would  not  send  it  to  committee  number  two. 
We  should  get  no  favorable  report  thee,  very 
clearly.  If  the  mover  of  the  resolution  would 
designate  five  men  who  would  be  likely  to  maKe 
a  favorable  report  on  it,  Mr.  P  should  vote  in 
favor  of  such  a  committee.  He  only  wanted  it 
referred  as  the  mover  desired,  for  he  (Mr.  Cox- 
ely)  probably  had  some  selection  in  his  mind's 
eye. 

Mr.  CONELY  was  satisfied  with  committee 
number  three. 

Mr.  PATTERSON  :  Then  I  vote  that. 

Mr.  RICHMOND  :  I  can't  promise  now  that 
we  shall  report  favorably.  There's  some  doubt 
about  it. 

Mr.  HUNTER  :  I  am  on  that  committee,  and 
am  not  willing  to  commit  myself  on  it 

Mr.  SHEPARD  was  exceedingl)  sorry  to  hear 
members  of  committees  to  whom  propositions 
not  yet  examined  were  to  be  referred,  express 
themselves  at  once  to  the  effect  that  they  will 
not  report  favorably.  He  must  say,  with  all 
respect  to  those  who  had  done  so,  that  these 
avowals  were  somewhat  premature.  A  little 
reflection,  a  little  argument,  a  little  considera- 
tion of  the  question  whether  the  same  policy 
that  was  applicable  to  the  general  government 
might  not  be  applicable  also  to  a  state  govern- 
ment.— might  possibly  convince  these  commit- 
tees that  a  favorable  report  would  be  after  all 
better  for  the  interests  of  the  state  and  the  wel- 
fare of  the  people.  He  should  be  sorry  indeed 
to  see  this  proposition  go  to  a  committee,  any 
one  member  of  which  might  have  expressed 
himself  against  it — he  meant  here  in  Conven- 
tion— openly  and  in  such  a  manner  as  from  a 
mere  pride  of  opinion  to  bind  his  subsequent 
action.  The  remarks,  of  his  excellent  friend  on 
his  left  (Mr.  Patterson)  he  confessed  had  sha- 
ken and  changed  his  opinion  in  regard  to  the 
proper  reference.  He  hoped,  to  use  the  lan- 
guage of  the  gentleman  from  Chautauque,  that 
a  reference  would  be  made  to  a  favorable  com- 
mittee, who  might  be  disposed  to  present  the 
proposition  in  it»  fairest  form,  and  with  all  the 
lights  to  its  comprehension  and  to  its  fair  and 
deliberate  consideration  by  the  Convention. — 
He  trusted  it  would  tak^such  a  reference  now — 
a  reference  favorable  to  the  project — and  when 
the  proposition  did  come  before  the  Convention, 
if  no  other  gentleman  would  undertake  to  do  it, 
he  himself  would  undertake  to  demonstrate  the 
wisdom  of  the  plan  and  its  perfect  applicability 
to  our  state  government  and  to  our  circumstan- 
ces. 

The  question  was  here  taken  on  Mr.  Perkins 
motion,  and  it  was  lost. 

The  original  resolution,  referring  it  to  com- 
mittee number  three,  prevailed, 

ASSESSMENTS  BY  JURY. 

Mr.  JONES,  on  behalf  of  Mr.  VACHE, 
(now  absent)  offered  the  following,  which  was 
adopted  : — 

Hesolved,  That  it  be  referred  othe  e'eventh  landing 
committee  to  consider  the  necessity  of  providing  that 
whenever  private  property  shall  be  raken  for  public 
use,  and  the  com  pen  ation  therefor  phail  not  be  paya- 
ble directly  from  the  public  treasury  of  the  State,  or  of 
some  county,  city,  town  or  village,  the  amount  of  com* 
pensation  so  to  be  made,  shall  be  assessed  bj  jury  ia 
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tome  conrt  of  general  jurisdiction,  or  the  principal 
court  of  the  county  or  larger  juridical  division  of  the 
Mite,  in  whhhthe  lands  to  be  taken  may  lie,  in  the 
same  manner  and  with  the  like  rieht  of  review  as  to 
questions  arising  on  such  assessment  as  is  or  may  be 
allowed  by  law  in  civil  actions 

EJECTION   OF  SUPREME  COURT  JUDGES 
Mr.  W.  TAYLOR  m«ved  the  folio wing,which 
was  adopted: 

Resolved,  That  it  be  referred  to  the  committee  on 
the  judiciary  to  enquire  into  the  expediency  of  making 
the  judges  of  the  supreme  court  elective  by  the  peo- 
ple or  a  term  of  six  years,  and  re-eligible  without 
limitation  as  to  age;  after  the  first  election  the  judges 
to  be  divided  in  o  three  classes ;  the  seats  of  the  first 
class  to  be  vacated  at  the  eud  of  two  years,  the  seats 
of  the  s' cond  to  be  vacated  at  the  end  of  four  years, 
and  the  seats  of  the  third  class  to  be  vacated  at  the 
end  of  six  years. 

RIGHT  OF  SUFFRAGE. 

Mr.  SHAVER  moved  the  following,which  was 
adopted : — 

Fesolved,  That  it  be  referred  to  the  fourth  standing 
committee  to  enquire  into  the  propriety  of  so  amending 
the  I  onstitution  as  to  require— 

1  That  every  naturalized  citizen,  to  be  entitled  to 
vote,  shall  have  resided  in  the  Stute  six  months  after 
he  shall  have  become  naturalized 

2.  That  citizens  corning  into  this  State  shill  be  en- 
titled to  vote  after  they  have  resided  in  this  State  six 
mouths. 

3.  That  no  person  shall  be  entitled  to  vote  who  shall 
not  have  resided  thirty  days  in  the  town  or  ward  where 
he  shall  offer  to  vote 

CHANCERY  SALES,  &c. 
Mr.  TAGGART  offered  the  following:— 
Fesolved,  That  the  Secretaries  of  the  Convention 
address  to  the  Kegis'er,  Assistant  Register  and  Clerks 
of  the  Court  of  Chancery  respectively  the  following  in- 
quiries:— 

1st.  How  many  applications  for  the  sale  of  infants' 
n-al  estates  were  made  in  such  court  during  the  year 

IS45? 

»d  What  was  the  aggregate  value  of  the  real  estate 
of  infants  sold  by  order  of  such  court  during  said  year 
)84d:  and  what  was  the  value  of  such  estate  in  each 
cuse  r«  spectively? 

3d.  Wh'twasthe  average  amount  of  costs  taxed 
f.nd  allowed  for  conducting  such  sales? 

4th.  w  hat  \*  the  whole  amount  of  moneys  now  in  or 
under  the  control  of  said  court  belonging  to  infants 
which  is  not  invested? 

6th.  What  is  the  whole  amount  of  commissions  re- 
tained by  such  Register,  Assistant  Regis  er  or  Clerks 
from  the  proceeds  of  the  sales  of  infants'  real  estate 
made  in  the  year  lb45,  for  investing  or  paying  out  such 
proceeds  or  tor  any  other  cause? 

7  h  What  is  the  whole  amount  of  moneys  now  in  r>r 
under  the  control  of  such  court,  invested  or  not  in- 
vested, belonging  to  unknown  owners  of  real  estate, 
sold  b/  ord'-r  of  such  <  ouit? 

nth  What  is  the  whole  amount  of  moneys  now  in  or 
un  er  the  control  of  such  court  invested  for  the  use 
of  widows  or  the  interest  upon  which  is  payable  to 
them,  up  n  d*>wer  or  other  rights  byordr  or  decree 
of  sueti  court? 

9th  Whit  is  the  whole  amount  of  moneys  now  in 
or  under  he  con  rol  of  such  court,  belonging  to  wid- 
ows*, upon  dower  or  other  rights,  wh  ch  is  not  yet  in- 
vested? 

Mr.  LOOMIS  said  in  reference  to  the  enquiry 
of  the  gentleman  from  Genesee  (Mr.  Taggart) 
desired  to  be  made,  that  he  shonld  be  pleased  to 
have  it  go  a  little  further.  He  understood  that 
for  some  years  pa  t  there  had  been  a  large  sum 
of  money  under  the  care  of  the  court  of  chance- 
ry which  had  been  paid  in  by  different  estates 
on  behalf  of  infants  and  others,  and  much  of  it 
had  been  there  a  long  time,  until  the  sum  total 
was  understood  to  exceed  $2,000,000.  He  might 
be  wrong  as  to  the  sum  stated,  but  he  was  satis- 

tied  it  was  a  epasiderable  amount.    Ke  (Jul  not 


know  that  any  special  act  of  the  Convention  was 
desirable  on  this  subject  but  as  the  business  of 
the  court  was  the  subject  matter  of  enquiry,  it 
might  be  proper  now  to  obtain  information  rela- 
tive to  the  accumulated  sum  to  which  he  had  re- 
ferred, and  this  he  could  accomplish  by  offering 
an  amendment  to  the  resolution,  as  follows  : — 

Also,  a  statement  showing  the  amout  of  funds  depos- 
ited in  the  court  of  chancery  in  each  year  for  26  years 
past,  the  amount,  paid  our  in  each  year,  the  rate  of  i  ;- 
terest  at  which  said  lunds  are  inves'ed,  whether  any 
part  or  not  is  on  interest,  and  if  any,  how  long 

Mr.  TAGGART  feared  the  proposition  would 
embarrass  his  resolution  very  much  ;  for  it  would 
extend  the  time  necessary  to  furnish  replies  fur- 
ther than  was  contemplated  and  thus  the  result 
of  the  enquiries  be  in  a  measure  lost  to  the  Con- 
vention. He  had  endeavored  to  compress  the 
enqtries  so  that  the  replies  could  be  obtained 
early  enough  to  be  of  some  utility.  He  hoped 
the  gentleman  from  Herkimer  would  withdraw 
his  amendment  and  offer  it  hereafter  as  a  separ- 
ate proposition. 

Mr.  LOOMIS  assented,  and  the  resolution  was 
adopted. 

FUNDS  IN  CHANCERY. 

Mr.  RHO ADES  offered  the  following  :— 

Resolved,  That  the  Chancellor  of  this  St.te  be  re- 
quested to  furnish  to  this  Convention  the  aggregate 
amount  of  all  the  funds  in  the  Court  of  Chancery,  (and 
subject  to  the  order  and  control  thereof,)  on  the  first 
day  o'  June,  18 i6,  as  follows  : 

t.  The  aggregate  amount  of  all  funds  deposited  in 
banks. 

2.  The  aggregate  amount  deposited  in  all  trust  com- 
panies. 

3  The  aggregate  amount  vested  in  bond  and'  mort- 
gage. 

4.  All  other  funds,  if  any,  under  the  control  and  or- 
der of  said  Court. 

Mr.  R.  said  it  would  be  seen  that  his  resolu- 
tion had  particular  reference  to  the  funds  in 
chancery,  and  his  object  was,  as  they  were 
talking  about  abolishing  that  court,  in  its  pre- 
sent form,  to  obtain  some  information  as  to  the 
aggregate  amount  of  money  subject  to  its  con- 
trol, and  the  parties  to  whom  it  belonged.  He 
desired  to  know  if  the  resolution  of  the  gentle- 
man from  Genesee,  just  adopted,  embraced  that 
subject? 

Mr.  TAGGART  replied  that  it  did  not.  His 
resolution  mainly  related  to  funds  belonging  to 
infants,  unknown  owners,  and  widows. 

Mr.  WORDEN  suggested  to  the  gentleman 
from  Onondaga,  to  allow  his  resolution  to  lie  on 
the  table  until  Monday,  for  he  was  of  opinion 
that  it  was  not  sufficiently  comprehensive. — 
Though  the  resolution  specified  money  deposit- 
ed in  banks,  and  money  loaned  to  trust  compa- 
nies, still  in  this  shape  it  might  not  draw  forth 
all  the  information  that  could  be  desired.  He 
understood  there  was  a  large  amount  of  funds 
under  the  control  of  the  Court  of  Chancery,  en- 
trusted to  corporations— not  loaned  to  them, 
strictly  speaking,  nor  deposited  ;  and  he  would 
be  glad  if  the  gentleman  from  Onondaga  would 
introduce  into  his  resolution  some  general  Ian- 
guage  to  draw  out  the  amount  invested  in  corpo- 
tions,  whatever  might  be  the  manner  or  form  in 
which  it  was  placed  ihere;  for  the  resolution, 
as  it  now  stood,  might  fail  to  draw  out  the  in- 
formation  to  which  he  referred — as  these  funds 
were,  he  apprehended,  neither  "loaned"  nor 
"  deposited,"    TJ*ere  was  another  point     The 
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Court  of  Chancery  had  from  time  to  time  been 
receiving  what  was  called  fines,  and  he  under- 
stood a  large  amount  of  fines  had  been  imposed 
by  that  court,  which  were  now,  and  had  been 
for  years,  retained  by  that  court ;  and  lie  was 
not  sufficiently  advised  to  be  able  to  say  wheth- 
er they  were  retained  by  authority  of  law,  or 
against  law.  He  had  always  supposed,  how- 
ever, that  fines,  when  imposed  and  collected  by 
a  court,  belonged  to  the  people  of  the  state,  and 
should  go  into  the  public  treasury.  He  under- 
stood that  the  fines  imposed  and  received  by  the 
Court  of  Chancery  have  not  had  that  direction, 
but  were  retained  in  some  other  way,  and  ap- 
propriated in  some  other  manner  j  but  of  the 
particular  way  or  manner,  he  was  ignorant.  He 
should  like  therefore  to  embrace  this  enquiry  in 
the  resolution,  and  he  hoped  that  the  mover 
would  allow  it  to  lay  on  the  table  until  Monday, 
that  they  might  be  able  to  reflect  on  these  and 
other  subjects,  an:l  be  prepared  so  to  amend  as 
to  include  all  these  subjects  of  enquiry. 

Mr.  RHOADES  assented,  and  the  resolution 
was  laid  on  the  table 

MODE  OF  REPORTING  AMENDMENTS. 
Mr.  MORRIS  said  he  had  a  couple  of  resolu- 
tions which  he  would  offer  ;  but  first  he  desired 
to  say  a  word  or  two  in  explanation.  The  Con- 
vention would  remember  that  yesterday  he  pro 
posed  to  go  into  committee  of  the  whole  on  the 
Article  which  he  had  reported  in  relation  to  the 
powers  and  duties  of  the  governor  and  lieuten- 
ant governor,  for  the  purpose  of  making  some 
alteration  in  the  phraseology  and  to  correct 
some  errors  which  had  crept  in, in  copying.  On 
conversing  with  members  of  the  Convention,  he 
fcund  a  diversity  of  opinion  as  to  whether  the 
manner  of  reporting  should  be  that  adopted  by 
the  committee,  or  not ;  and  as  other  committees 
were  soon  to  report,  it  was  deemed  most  prudent 
to  have  that  question  settled  now,  so  that  if  the 
c<mmittee  to  which  he  belonged,  had  erred  in 
tie  form  •  f  their  report,  they  might  take  it  back 
and  conform  it  to  the  directions  of  the  Conven- 
tion ;  or,  if  the  Convention  should  think  the  com- 
mittee had  pursued  the  correct  course,  that  other 
tccmmittees  might  follow  the  example.  His  first 
resolution,  if  adopted,  would  sanction  the  man- 
ner in  which  his  committee  had  reported.  Mr. 
M.  read  as  follows  :  j 

Resolved,  That  the  standing  committees  be  and  they  j 
hereby  are  directed  to  embody  their  suggestions  lor  a 


constitution  in  their  reports,  in  articles  and  sections, 
lint  thr-y  copy  into  such  articles  t lie  sections  of  the 
constitution  applicable  thereto  to  which  they  do  not 
propose  amendments  or  altt  rations,  and  in  such  sec- 
tions as  they  propose  to  amend  and  alter,  th?y  shall 
incorporate  such  amendments  and  alieiatiqjis. 

Mr.  M.  continued  :  To  make  himself  under- 
stood, if  he  had  not  done  so,  he  would  say  that 
his  plan,  on  taking  up  an  article  of  the  con- 
stitution was  this  :  Such  sections  as  they  did 
not  propose  to  alter,  they  copied  into  the  pro- 
posed article  for  the  new  constitution.  And 
such  other  sections  as  did  not  conform  to  what 
they  intended  the  new  constitution  to  be,  they 
altered  and  presented  in  their  modified  shape. 
By  such  means  (he  committee  supposed  the  mem- 
bers of  the  Convention  would  be  better  able  to 
judge  of  all  parts  of  the  article,  and  the  propri- 
ety of  the  amendments,-  but  he  would  state  that 
as  there  was  no  difference  in  the  printing  of  the 
report,  they  were  compelled  to  goto  the  present 
constitution  and  to  examine  it  to  know  what 
were  and  what  were  not  amendments.  To  pro- 
vide  for  this  for  the  future,  he  proposed  to  sub- 
mit the  following  resolution  :~~ 

Resolved,  That  the  reports  of  standing  committees 
shall  be  printed  under  the  direction  of  their  iesp  ctive 
chairmen,  and  that  all  alterations  and  amendments 
shall  be  printed  in  italics. 

By  the  adoption  of  this  form  they  would  have 
all  the  parts  of  the  constitution  before  them  and 
see  what  were  and  what  were  nol  amendments. 

Messrs.  KIRKLAND  and  BROWN  opposed 
the  resolution  and  Mr.  WARD  sustained  it. 

The  resolutions  were  laid  on  the  table. 

NEW-YORK  CITY  COURT  OF  ARBITRATION. 

Mr.  STEPHENS  offered  the  following  resolu- 
tion,  which  was  adopted  : — 

Resolved,  That  it  be  referred  to  the  Committee  on 
the  Judiciary  to  inquire  into  the  expediency  ol*  con- 
structing a  court  for  the  city  of  New-^  otk,  upon  the 
principles  laid  down  in  the  nevised  Statutes,  vol.  Jt 
part  3,  chap  8,  title  16,  article  "  A  roil  ration/' 

Said  court  to  b  entitled  the  "  Arbitration  Crurt  in 
and  lor  the  city  and  county  of  New-Yoik  ;"  to  consist 
of  a  chief  justice  of  the  degree  of  cou  sellor  at  law, 
two  associate  justices,  not  members  of  the  1'  gul  pro- 
fession, to  be  elected  by  the  people,  to  hold  their  offi- 
ces for  five  years ;  to  have  cognizance  of  all  nuutets 
in  controversy  between  all  persons  who  may  bind 
themselves  to  submit  to  its  decisions  and  not  to  appeal 
Iherefrom;  to  h*  ve  a  clerk  at  a  fixed  salary,  to  j  re- 
pare  bonds  of  submission,  and  to  enter  up  judgments. 

On  motion  of  Mr.  CLYDE,   the   Convention 
theu 
Adjourned  to  11  o'clock  on  Monday  morning. 


MONDAY, 
Prayer  by  the  Rev.  Mr.  Clapp.  I 

INDIAN  TRIBEF. 

Mr.  GARDNER  presented  a  memorial  from 
the  chiefs  and  head  men  of  the  Tuscarora  tribe 
of  Indians  praying  that  their  present  political 
condition  may  not  be  disturbed.  It  was  referred 
to  the  eleventh  standing  committee  and  ordered 
to  be  printed. 

■■''RETURN'S  FROVT  COURTS. 

The  PRESIDENT  presented  returns  made  by 
the  clerks  in  chancery  for  the  fifth  and  second 
circuits, of  the  number  of  bills  filed  and  the  causes 
on  the  calendar  of  their  courts,  in  pursuance  of 


JUNE  22. 

a  resolution  of  the  Convention.     Referred  to  the 
committee  on  the  judiciary. 

LOCAL  TAXATION. 

The  PRESIDENT  announced  the  following  as 
the   committee  on  the  resolution  submitted  by 
Mr.   Morris  on   Saturday: — Messrs.   Morris, 
Murphy,  Loomis,  Perkins,  and  Vache, 
EXEMPTION  FROM  EXECUTION. 

Mr.  TOWNSEND  offered  the  following  reso- 
lution,  which  was  adopted: — 

Resolved,  That  the  committee  upon  th=>  rights  and 
privileges  of  the  people  of  this  state,  enquire  into 
thj  propriety  of  fixing  a  constitutional  limit  to  the  a 
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mount  of  real  and  personal  property,  that  it  shall  be 
the  pivilege  da  citizen  of  this  suae  to  hold,  exempt 
from  ex-tuti  n  for  debt  contracted  subsequently  to 
ihu  tii  si  day  of  January  next. 

rEO PLC'S  RESOLUTION. 

Mr.  wXTFRBURY  offered  the  following, 
which  was  adopted: — 

Kesolved,  Thai  it  be  referred  to  ths  third  standing 
committee  to  enquire  into  and  report  the  expediency  ol 
lucorpor  ting  into  the  constitution  a  provision,  liiat 
every  I  nv  authorizing  the  borrowing  of  money,  or  the 
issuing  of  state  stock,  whereby  a  debt  shall  be  created 
I  or  increased  ©n  the  credit  of  the  state,  shall  specilv  the 
object  for  which  the  money  shall  be  appropriated;  and 
that  every  such  law  shall  embrace  no  more,  than  one 
such  object,  which  shall  be  single  and  specifically  sta- 
ted ;  ;md  ih  it  no  such  law  shall  take  effect  until  it 
tha'11  be  distinctly  submitted  to  the  people  at  the  next 
pcneral  election,  and  be  approved  by  a  majority  ot  the 
voles  cast  for  and  against  it  at  such  election;  that  all 
nion  y  t •»  be  raised  by  the  authority  of  such  law  to  be 
applied  10  ihe  specific  object  stated  in  such  law,  an  I  to 
no  other  purpose  whatever,  except  the  payment  ot  the 
deb  theretty  create  J  and  increased  This  provision 
shall  not  extend  or  apply  to  any  law  lo  raise  money  lor 
the  purpose  <f  suppressing  insurrection,  repelling  a 
hostile  invasion,  or  defending  the  s  ate  in  war. 
THE  SCHOOL  MONEYS. 

Mr.  A.  HUNTINGTON  offered  the  following, 
which  was  adopted  : 

Kesolved,  That  the  Secretary  of  State  be  requested 
to  report  to  this  Convention,  if  any,  what  t>  wns  have 
been  refused  their  distributive  shares  of  the  proceeds 
of  the  common  school  fund,  for  non-conformity  wiih 
the  requis  tions  of  th»*  law  regulating  the  di=tribu- 
tion  thereof. 

TAXATION  OF  MORTGAGED  PROPERTY. 

Mr.  STRONG  offered  the  following:— 

Resolved,  That  there  i e  in  the  Constitution  an  arti- 
cle containing  in  substance  the  following  provisions  :  — 
'J  hat  all  bonds,  mortgages,  judgments  and  all  other 
evidences  of  debt  which  are  liens  on  real  estate,  shall 
not  be  taxed  as  personal  proper y;  and  that  all  real 
cstaie  shall  be  taxed  to  the  owner  or  occupant  at  its 
fair  value;  and  that  any  person  or  persons  owning  or 
holding  any  bond,  mortgage,  judgment,  or  any  other 
evidence  of  indebtedness  which  are  liens  on  real  estate, 
shall  be  liable  to  the  person  or  persons  to  whom  the 
sime  shall  h-ivc  been  taxed  tor  hi--,  her7  or  their  por- 
tion of  said  tax  in  proportion  10  the  interest  he,  she  or 
they  may  have,  hold  or  own  in  said  real  estate. 

Mr.  S.  said  this  was  a  proposition,  perhaps, 
that  might  startle  some  gentlemen  here,  but  the 
object  was  to  prevent,  it  possible,  a  double  tax- 
•  ation.  He  had  another  object,  and  that  was  to 
reach  personal  property  now  concealed  from  the 
eye  of  the  assessor.  Suppose  an  individual  owns 
a  farm  worth  $5000,  and  he  gives  a  mortgage  up- 
on it  for  $4000,  by  the  present  system  he 
would  be  taxed  to  the  full  value  of  his  farm, 
and  he  who  holds  the  security  on  such  farm 
was  not  taxed  for  the  mortgage,  if  he  could 
possibly  conceal  it  from  the  assessor;  and  he 
apprehended  not  one  half  of  the  liens  on  estates 
were  taxed  as  personal  property.  If  this 
proposition  were  incorporated  into  the  constitu- 
tion, the  person  to  whom  the  land  is  taxed  would 
be  taxed  as  now — there  would  be  no  difference 
in  the  system  of  collection — but  the  individual 
would  have  his  remedy  against  the  person  hold- 
ing a  lien  on  his  farm,  and  that  person  would  not 
escape  the  tax.  Such  a  system  would  beforthe 
interest  of  landholders:  for  when  the  lien- holder 
came  for  his  money,  the  landholder  would  have 
the  opportunity  to  say,  I  have  paid  the  tax,  and 
the  law  has  given  me  the  right  to  deduct  from 
you  a  proportionate  share  of  it.  Thus  the  mo- 
ney lender  could  not  escape  from  the  payment  of 


his  share  of  taxation.  But  he  was  well  aware 
that  this  proposition  would  meet  with  opposition 
both  here  and  elsewhere.  He  was  well  assured 
that  the  men  who  are  making  themselves  princely 
fortunes  from  those  who  were  under  the  necessi- 
ty to  hire  their  money,  would  be  oppose!  to  a 
proposition  of  this  kin  J;  but  if  the  principle  was 
right  in  itself — if  it  was  honest  and  just — if  it 
dealt  out  equal  justice  to  all,  he  for  one  felt 
bound  to  support  it.  let  the  opposition  be  what  it 
might.  It  might  be  said  that  a  remedy  could  be 
provided  by  legislation.  Past  experience  had 
shown  to  the  contrary.  This  law  had  existed  a 
long  time;  he  did  not  recollect  how  long,  but  it 
wns  too  long  altogether,  and  the  man  who  bought 
a  farm  was  taxed  for  the  incumbrance  on  it,  and 
the  man  who  owned  the  mortgage  thereon,  might 
live  in  the  same  town  or  in  the  same  neighbor- 
hood, and  both  be  taxed  at  the  same  time.  Was 
not  that  double  taxation?  It  was  an  unjust  tax- 
ation— a  conclusion  from  which  there  could  be 
no  escape.  He  knew  this  had  been  already  much 
talked  about.  The  question  was  frequently  put 
— those  who  have  been  assessors  or  supervisors 
would  be  able  to  answer  this  from  their  own 
experience — why  this  double  taxation  ?  Why 
should  the  owner  be  taxed  for  his  farm,  and  his 
neighbor  taxed  for  the  amount  qT  his  mortgage 
on  the  same  farm?  What  was  the  answer? — 
There  was  none — there  could  be  none,  but  "  my 
dear  sir,  such  is  the  law.?;  If  he  should  be  told 
that  this  matter  should  be  left  to  legislation,  he 
would  ask  them  to  look  back  and  see  if  legisla- 
tion had  ever  remedied  the  evil  which  was  so 
justly  and  so  properly  complained  of?  Perhaps 
some  might  think  he  should  not  take  up  the  time 
of  the  Convention  with  a  discussion  of  this  ques- 
tion, but  his  excuse  was,  and  he  had  framed  his 
resolution  with  that  view,  that  he  desired  to  call 
out  a  direct  expression  of  the  views  of  this  body 
upon  it.  as  he  apprehended  some  gentleman 
might  move  to  lay  it  upon  the  table,  or  its  refer- 
erence  to  a  committee  where  it  would  be  allow- 
ed to  sleep  for  ever.  He  wished  gentlemen  now 
to  express  their  views  on  this  important  ques- 
tion, and  if  there  were  any  here  whose  diffidence 
was  such  as  to  prevent  the  expression  of  their 
views — a  delicacy  and  diffidence  wilh'which  he 
(Mr.  S.)  was  not  now  troubled,  although  he  was 
sometimes  [a  laugh] — he  would  have  no  objec- 
tion to  have  it  sent  to  a  select  committee. 

Mr.  CHATFIELD  perceived  the  resolution 
did  not  purport  to  be  a  resolution  of  enquiry, 
but  a  distinct  proposition,  the  vote  on  which,  if 
an  affirmative  vote,  would  be  an  expression  of 
the  opinion  of  the  Convention  that  it  should  be 
incorporated  in  the  constitution.  Such  a  vote 
would  be  decisive  in  favor  of  the  principle  ;  and 
he  did  not  think  the  Convention  was  ready  to 
give  such  a  vote  this  morning;  he,  therefore, 
moved  to  lay  the  resolution  on  the  table. 

Mr.  STRONG  consented  ;  and  it  was  so  dis- 
posed of,  and  ordered  to  be  printed. 

VvRiTTFN  REPORTS  OF  COMMITTEES 

Mr.  RUSSELL,  pursuant  to  notice,  now 
moved  a  re-consideration  of  the  vote  by  which 
the  Convention  sometime  since  expressed  the 
opinion  that  it  was  inexpedient  for  committees 
to  accompany  the  propositions  they  may  report, 
with  a  statement  of  the  reasons  which  led  them 
to  their  conclusions* 
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After  some  conversation  between  Mr.  PAT- 
TERSON, Mr.  RUSSELL,  Mr.  STETSON, 
Mr.  LOOMIS,  and  Mr.  MARVIN,  on  a  point  of 
order, 

Mr  RUSSELL  said  he  did  not  intend  to 
make  a  speech,  but  he  desired  to  say  that  when 
the  resolution  which  he  desired  to  have  recon- 
sidered, was  passed,  it  was  in  a  thin  house, 
when  but  little  consideration  was  given 
to  it  and  after  an  eloquent  speech  from 
tb**  gentleman  from  Otsego,  (Mr.  Chatfield). 
He  thought  then  and  he  thought  now,  that  the 
Convention  had  unadvisedly  adopted  a  rule 
which  might  interfere  with  their  duties,  i  here 
were  many  here  who  were  not  accustomed  to 
public  speaking,  who  might  neverthelesss  give 
us  much  valuable  information  if  they  were  per- 
mitted to  express  their  views  in  writing. — 
He  also  desired  that  every  proposition  should 
come  before  them  with  the  best  and  strong- 
est illustrations  and  elucidations  of  facts  and 
figures,  and  that  each  member  should  have 
an  opportunity  to  weigh  and  consider  them 
maturely  and  calmly.  We  ought  not  to  be  call- 
ed upon  to  decide  important  questions  hastily, 
nor  when  we  might  be  excited  by  eloquent  ap- 
peals on  that  floor.  We  should  be  enabled  to 
reflect  on  all  subjects  in  our  own  rooms,  and  af- 
ter full  examination  to  approach  the  conclusion. 
If  we  were  permitted  to  have  written  reports, 
we  could  examine  and  compare  the  reasons  on 
which  propositions  were  based,  and  if  the  argu- 
ment was  unsound  we  would  be  the  better  able 
to  detect  the  fallacy.  He  could  conceive  that 
many  of  the  committee*  would  not  desire  to 
make  written  reports.  The  judiciary  commit- 
tee, for  instance,  might  desire  to  avoid  that;  but 
there  were  other  committees  from  which  reports 
would  be  useful.  The  committee  of  which  he 
was  a  member  (on  currency  and  banking)  had 
at  its  head  a  distinguished  and  experienced  gen- 
tleman (Mr.  Cambreleng,)  who  might  give  the 
Convention  facts,  statistics,  and  references  to 
printed  matter,  that  would  be  very  valuable,  but 
neither  he  nor  any  other  gentleman  could  do  it 
so  well  on  this  floor,  unless  in  the  form  ot  a 
written  speech;  which  when  read  would  be 
hastily  taken  by  the  reporters  and  published  un- 
der circumstances  of  great  disadvantage.  There 
might  be  many  gentlemen  who  would  shrink 
from  the  ridicule  which  was  sometimes  attached 
to  the  reading  of  written  speeches;  and  it  would 
be  attended  with  great  Joss  of  lime  to  the  Con- 
vention, to  listen  to  reports  in  the  form  of  speech- 
es,  if  gentlemen  were  willing  to  put  them  in  that 
shape.  But  if  we  were  permitted  to  have  these 
reports  at  our  own  rooms,we  could  thoroughly  ex- 
amine them,  paragraph  by  paragraph,  and  judge 
fairly  of  the  combined  result  of  the  industry  of 
the  committee.  He  had  no  desire  to  trespass  on 
the  time  of  the  Convention,  nor  would  it  be  ne- 
cessary probably  to  consume  much  time  on  this 
subject;  his  notice  of  this  motion  had  been  some 
days  before  the  Convention;  members  had  had 
«an  opportunity  to  deliberate  upon  it,  and  he  ho- 
oped they  had  done  so,  that,  without  pressing  an 
argument,  they  miaht  dispose  of  it  prompily. 

Mr.  RICHMOND  said  the  remarks  of  the  gen- 
Aleman  from  St.  Lawrence  contained  some  views 
which,  on  their  face,  were  calculated  to  carry 
conviction  with  them.    He  concluded  his  state. 


ment  by  hoping  that,  as  they  had  had  time  to 
reflect  on  this  matter,  they  would  come  to  a  dif- 
ferent conclusion  than  they  did  before.  True  it 
was,  there  had  been  some  reflection  on  this  sub- 
ject  and  much  conversation,  and  tlie  most  fre- 
quent argument  he  had  heard  was,  that  it  was 
proper  that  those  who  were  unaccustomed  to 
public  speaking  should  be  allowed  to  give  then* 
views  in  writing.  But  he  must  be  permitted  to 
add,  that  he  had  heard  of  but  one  gentleman  of 
that  class — those  who  were  too  diffident  or  too 
inexperienced  to  speak  in  public — who  desired 
to  have  that  privilege  w;hich  a  reversal  of  the 
decision  of  the  Convention  would  give  them.  He 
had,  however,  heard  at  least  a  dozen  gentlemen 
take  that  view,  who  were  in  the  habit  of  rising 
here  and  inflicting  long  speeches  f»n  the  Conven- 
tion ;  and  he  was  of  opinion  the  result  would  be, 
if  this  motion  should  prevail,  that  such  gentle- 
men would  be  afforded  an  opportunity  to  be 
heard  twice  by  the  Convention  and  the  country: 
first  in  a  written  report,  and  then  orally  ;  and 
under  such  circumstances,  he  would  ask  where 
the  laymen  would  be?  He  apprehended  they 
would  be  left  as  much  in  the  back-ground  as 
they  could  be  now. 

Mr.  CAMBRELENG  should  not  have  trou- 
bled  the  Convention,  had  not  the  gentleman  from 
St.  Lawrence  made  a  direct  reference  to  the 
committee  to  which  Mr.  C.  belonged.  Though 
Mr.  C.  in  some  degree  concurred  with  that  gen- 
tleman, he  was  not  at  all  dissatisfied  with  the 
resolution  adopted  by  the  Convention.  In  the 
former  Convention  there  was  no  resolution — no 
order  taken  on  the  subject.  It  was  left  to  the 
discretion  of  committees,  and  he  believed  in  eve- 
ry case  the  course  adopted  was  to  present  a- 
mendments  to  the  constitution  nakedly,  and  for 
the  reason  that  it  was  regarded  as  all  important 
at  the  outset,  or  as  soon  thereafter  as  practica- 
ble, that  the  Convention  should  have  before  them 
all  the  amendments  proposed,  in  order  that  they 
might  deliberate  on  them  all  as  a  whole.  The 
result  was  that  in  almost  every  instance  propo- 
sitions were  presented,  he  might  say  without 
sufficient  deliberation,  and  had  to  be  referred  a- 
gain.  Mr.  C.  thought  there  was  great  proprie- 
ty in  the  course  adopted  then,  notwithstanding 
the  argument  of  his  colleague  on  the  committee 
(Mr.  Russell.)  And  he  must  say  that  he  pre- 
ferred the  course  of  presenting  propositions  na- 
kedly, unargued  and  unenforced  by  a  report, 
leaving  eve^y  member  to  examine  it  without 
lead  or  direction — so  that  when  the  proposi- 
tions came  up  for  action,  both  the  committees 
and  the  convention  would  be  better  prepared  to 
argue  and  discuss  them.  He  thought  the  origi 
nal  resolution  unnecessary,  believing  that  every 
member  would  acquiesce  in  the  propriety  of  the 
course  indicated  in  it.  He  felt  obliged  to  the 
gentleman  from  St.  Lawrence  lor  the  motive  that 
induced  him  to  make  this  movement;  but  he 
could  assure  that  gentleman  and  the  Convention 
that  when  he  should  be  instructed  by  hi?  com- 
mittee to  report  any  proposition,  he  should  do 
so  without  argument — and  such,  he  believed 
would  be  the  course  of  committees  generally. 

Mr.  LCOM1S  confessed  to  the  surprise  he 
felt  when  he  heard  the  vote  announced  by  which 
the  resolution  propose!  to  be  reconsidered, 
was  adopted.    Had  lie  anticipated  such  a  result; 
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or  the  probability  of  it,  he  should  have  opposed 
the  resolution.  He  should  not  now  entertain  a 
doubt  as  to  the  result  of  this  motion,  but  for  the 
talent  an4  legislative  experience  which  he  found 
arrayed  against  him.  The  resolution  now  pro- 
posed to  be  reconsidered,  he  regarded  as  a  propo- 
sition to  suppress  information — to  suppress  the 
deliberate  views  and  convictions  of  committees 
sent  out  by  this  body  to  ascertain  facts  and  re- 
port their  conclusions.  Of  all  things,  this  was 
.  the  List  course  to  be  adopted  here.  What  were 
committees  sent  out  for?  They  were  delega- 
tions of  the  power  of  this  body ,  to  give  their  best 
attt  ntion  an  I  study  to  the  subjects  committed  to 
them;  to  collect  tacts,  analyze  reasoning,  and 
present  their  conclusions  to  the  body.  He  re- 
garded it  as  the  duty  of  the  committees,  if  they 
believed  these  facts  and  this  reasoning  would 
conduce  to  right  conclusions  here,  ti  present 
them  in  the  form  of  a  report.  He  should  feel 
bound  to  do  this,  in  such  a  case,  were  he  not  ab- 
solutely prohibited  by  the  expression  made  and 
now  sought  to  be  revoked.  This  course  would 
give  gentlemen  the  benefit  of  the  information  and 
deliberations  of  the  committee,  and  time  to  scan 
their  reasonings  and  make  preparation  to  defend 
or  attack  the  report  when  it  came  up.  He  would 
leave  it  optional  with  committees  to  do  this;  not  to 
pre-occupy  the  minds  of  others  with  their  views, 
but  that  the  body  for  whom  they  acted,  might 
have  the  benefit  of  their  labors,  and  judge  of 
their  conclusions.  He  would  not  have  elaborate 
arguments  presented  here,  nor  would  he  have 
committees  go  out  and  come  in  here  as  partisans, 
bound  to  sustain  their  side  of  the  question.  But 
he  wanted  the  facts  and  the  reasons  on  which 
they  based  their  conclusions,  and  he  felt  that  he 
should  be  very  much  assisted  in  forming  his  own 
conclusions,  could  he  have  them  in  advance  of 
the  propositions  coming  up  for  debate.  Better 
leave  committees  to  their  discretion  in  this  res- 
pect, as  they  were  left  in  all  deliberative  bodies. 
Mr.  SIMMON'S  agreed  entirely  with  the  gentle- 
man from  Herkimer.  If  we  were  to  go  back  2000 
years, before  the  eloquence  and  power  of  the  press 
an  1  pen  were  known — when  the  harangues  of 
Athens  and  Rome  settled  all  great  questions 
of  peace  or  war,  from  a  stump — perhaps  reasons 
might  not  be  necessary  or  expected,  for  any 
course  of  action  we  might  take  But  now,  it 
seemed  inseparable  from  the  very  idea  of  delib- 
eration, that  we  should  have  reports  written  and 
printed — that  we  might  examine  subjects  with 
care  and  attention,  and  not  trust  merely  to  the 
declamation  of  a  promiscuous  assembly,  which 
some  of  us  could  not  hear  distinctly,  nor  could 
all  of  us  determine  off  hand,  or  compare  the 
jumble  of  argument  sometimes  brought  up  in 
a  day  here.  The  doctrine  of  the  Bible,  that  eve- 
ry christian  shou'd  be  ready  to  give  a  reason  for 
the  hope  that  was  in  him,  was  applicable  to  ev- 
ery person  here  in  the  discharge  of  his  duty — 
No  person  could  come  to  a  conclusion  that  he 
had  a  particle  of  confidence  in  himself,  or  that 
any  body  else  should  have  confidence  in,  unless 
he' had  travelled  through  the  labor  of  drawing 
up  a  report— for  it  often  happened  that  before 
we  got  through  with, it,  we  found  ourselves 
obliged  to  go  back  and  reconsider  and  amend 
— and  all  of  us  ought  to  have  the  opportu- 
nity to   r o   over    the    same   ground    at  >  o|>r 


rooms.  He  confessed,  he  was  surprised  at 
the  vote  the  other  day,  by  which  the  Convent's*  n 
took  ground  against  written  reports  in  all  cases. 
He  would  leave  that  matter  entirely  to  the 
discretion  of  members.  He  would  not  compel 
committees  to  report  reasons  for  their  conclu- 
sions, but  he  would  not  deprive  ourselves  of  the 
benefit  of  these  reports,  nor  the  committees 
themselves  of  this  salutary  process  of  reviewing 
as  it  were  their  own  decisions  As  an  illustra- 
tion, he  alluded  to  the  report  of  committee  num- 
ber five—saying  that  if  that  committee  had  ac- 
companied their  Article  with  a  written  report,  it 
would  have  been  of  an  entirely  different  char- 
acter.    [A  laugh.] 

Mr.  BROWN  remarked  that    the  resolufoi 
proposed  to  be  reconsidered,   declared  it  to  be 
the  sense  of  the  body,   that  it  was  inexpedient 
for  committees  to  assign  the  reasons  that  may 
have  led  them  to  their  conclusions.     He  ventur- 
ed to  say,  that  among  the  many  very  experien- 
ced gentleman  in  legislation  on  that  lloor,  there 
was     not    one    who    could   bring   to    memory 
any  legislative  body,  in  any  country,  that  ever 
adopted  a  proposition  so  perfectly  preposterous, 
he  had   almost   said,  so  perfectly   infamous  as 
this.     The  business  of  the  body  had    been   dis- 
tributed by   a  committee  of  seventeen,  without 
any  opportunity   having   been   first  afforded  to 
members,  except  out  of  the  house,  to  interchange 
sentiments  on  the  points  on  which  the  constitu- 
tion should  be  amended.     And  in  addition  to  that 
every   committee  had    been  forbidden  tc  assign 
a  reason  for  its  conclusions  !     He  would  not  re- 
quire elaborate  reports  from   every  committee, 
on  every  question  referred;  but  he  did  undertake 
to  say  that  it  would  aid  us  materially  in  our  de- 
liberations to  know  what  reasons  governed  this 
and  that  committee  ;  and  to  have  them  put  on 
paper.     As  was  well  said  the  other  day,  some  of 
these  reports  were  to  be  based  on  statistics  and 
facts  that  would  be  beyond  the  reach  of  a  large 
portion  of  the  body,   unless  presented   by  com- 
mittee* in   reports.     How  were  members  to  gel 
at  these   facts  and  conclusions,  engaged  as  they 
were  necessarily  upon  committees  ?    He  had  the 
honor  of  being  put  on  the  judiciary  committee 
— a  committee  that  had  regularly  its  three  ses- 
sions a  day — and  he  begged  to  know  how   lie 
was    to    inform    himself     on     the    multitude 
of  subjects    that   had    gone    to    committees  ? 
It  was  unjust  to  him  individually  to  be  placed  in 
such  a  position.     His  life  had  been  an  active  one. 
There  were  subjects  of  d°ep  concern  to  his  con- 
stituents, and  of  the  deepest  solicitude  to  him  and 
his  chii  ren,  on  which  he   wanted   information. 
And  it  would  be  cruelty  to  him  if  the  committee 
on  public  debt  for  instance,  should  be  precluded 
from  informing  him  what  that  debt  was — vari- 
ously estimated,  as  it  had   been,  at  twenty-one 
and  twenty-six  millions.     It  was  a  complicated 
and  difficult  subject — requiring  a  long  and   pa- 
tient examination  to  be  understood.    And  was 
he  to  be  told  that  the  able  committee  on  that 
subject,  and  its  able  chairman,  weie  not  to  be 
permitted  to  give  him  the  reasons  for  their  con- 
clusions?   He  hoped  gentlemen  would  delibe- 
rate long  before  they  inflicted  what  he  with  all 
respect  claimed  to  bean  act  of  injustice.    He 
wanted  it  put  on  paper  what  the   public  debt 
was — what  the  state  oi  the  public  revenue  was 
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—what  had  been  the  course  of  the  legislature  in 
appropriating  the  public  money,  which  brought 
the  state  to  the  very  verge  of  bankruptcy — that 
he  might  see  it,  and  judge  of  it  himself.  As  to 
the  judiciary  committee,  of  which  he  was  one, 
they  would  find  it  to  be  their  duty  to  report  in 
favor  of  a  large  increase  of  the  judicial  force  of 
the  state.  Probably  it  would  alarm  the  people. 
Were  they  to  be  precluded  from  stating  in  a  re- 
port what  the  judicial  expenses  of  the  state 
now  were?  Were  they  to  keep  their  mouths 
closed,  as  to  what  these  expenses  were  now, 
and  what  they  probably  would  be  under 
the  new  system?  He  hoped  whatever  gentle- 
men  might  think  of  this  individually,  that  they 
would  look  at  the  application  of  the  rule  to 
others.  He  must  be  permitted  to  say  here  that 
he  had  looked  at  the  report  of  the  committee  on 
the  Executive  departments,  and  that  he  concur- 
red with  the  gentleman  from  Essex  (Mr.  Sim- 
mons,) in  the  remark  that  had  it  been  accom- 
panied with  a  written  report,  we  should  not  have 
had  it  in  the  shape  in  which  it  was.  Here  we 
had  a  whole  article  reported,  substantially  the 
old  constitution  with  the  addition  of  a  few 
words — and  for  one,  he  should  have  liked  to  have 
had  a  report  from  the  committee,  setting  forth 
the  reasons  on  which  they  were  willing  to  go 
down  to  posterity,  for  having  recommended  put- 
ling  it  into  the  constitution  that  the  Lieutenant 
Governor  should  have  six  dollars  a  day  and  no 
more.  Another  circumstance.  AH  of  us  knew 
that  the  abolition  of  slavery  in  the  District  of 
Columbia  was  a  subject  that  had  distracted  con- 
gress  and  the  country  year  after  year,  for  a  long 
time.  And  all  who  had  been  within  the  region 
of  this  excitement  would  concur  in  the  opinion 
that  if  that  question  had  been  sent  to  a  commit- 
tee, and  they  had  reported  on  it  and  spread  that 
report  before  the  country,  this  agitation  would 
have  ceased  long  since,  as  the  report  on  the  Sun- 
day mail  question  quieted  that  excitement.  But 
it  had  not  ceased  and  would  not,  because  the 
southern  portion  of  the  confederacy  refused  to 
consent  that  petitions  should  be  even  laid  on  the 
table — much  less  referred — and  no  committee 
was  allowed  to  speak  on  the  subject.  Mr.  P. 
concluded  with  the  remark  that  he  protested  a- 
gainst  the  resolution  in  question  the  other  day, 
and  that  he  hoped  the  Convention,  as  an  act  of 
justice  to  itself,  if  not  to  those  who  desired  these 
reports,  would  allow  committees  to  exercise 
their  own  discretion  whether  they  would  make 
reports  or  withhold  them. 

Mr.  CHATFIELD  said  that  having  given  his 
views  at  large  when  the  resolution  in  question 
was  adopted,  he  should  not  have  felt  justified  in 
again  occupying  the  attention  of  this  body,  were 
it  not  for  the  course  taken  by  certain  gentlemen 
who  had,  with  zeal  and  warmth,  advocated  the 
other  side  of  this  proposition.  And  he  regretted 
that  any  gentleman,  in  assigning  reasons  for  his 
course,  should  have  deemed  it  essential,  or  even 
tolerable,  so  far  to  have  departed  from  the  line 
of  legislative  courtesy,  as  to  brand  any  proposi- 
tion presented  or  adopted  here,  as  infamous. 

Mr.  BROWN  (in  his  seat)  :  I  did  not  say  so. 

Mr.  CHATFIELD  then  entirely  misundur- 
stood  the  gentleman.  Mr.  C.  understood  him  to 
say,  that  the  resolution  in  question  was  perfect- 
ly preposterous— and  that  he  was  on  the  point 


of  saying  that  it  was  infamous.  Mr.  C,  as  an 
advocate  of  that  resolution,  did  not  choose  to 
stand  in  that  position.  He  preferred  not  to 
have  a  proposition  which  he  might  offer  or  de- 
fend in  good  faith,  denounced  on  that  floor  as 
partaking  of  an  infamous  character.  Nor  did 
he  believe  that  the  gentleman  from  Orange, 
or  any  other  member  of  that  body,  stood  so 
far  above  his  fellows — or  that  the  great  prin- 
ciple of  equality  was  so  far  prostrated  heie — 
as  to  justify  him  or  others  in  assuming  to  pro- 
nounce judgment  on  the  motives  of  those  who 
happened  to  differ  with  them.  Mr.  C.  felt  him- 
self bound  to  believe,  and  so  ought  every  other 
member,  that  every  proposition  submitted  here 
was  presented  with  good  motives  and  for  justifi- 
able ends.  Mr.  C.  believed  the  proposition  of 
the  gentleman  from  Washington  (Mr.  Bakee) 
which  had  drawn  out  these  denunciations,  was 
presented  in  good  faith,  and  with  a  desire  to  en- 
able members  to  come  to  the  consideration  cf 
proposiiions  with  minds  unbiassed  and  unpreju- 
diced by  labored  reports,  framed  with  ingenuity 
perhaps,  and  well  calculated,  if  wrong,  10  mis- 
lead That  was  no  doubt  the  object  of  the  re- 
solution. Such  were  his  views  before,  and  such 
were  his  views  now— and  no  epithet  that  might 
be  applied  to  him  or  to  his  acts  here,  unaccom- 
panied by  reason,  would  change  his  views. 
The  gentleman  from  Orange  mistook,  if  he 
supposed  he  (Mr.  C.)  was  to  be  driven  from 
any  position  he  believed  to  be  tenable,  by  mere 
epithet  and  denunciation.  Mr.  C.  had  not 
changed  his  views.  He  regarded  this  body  as 
entirely  different  in  its  composition  and  mode  of 
action  from  a  legislative  body.  In  the  latter, 
subjects  were  often  referred  of  a  local  charac- 
ter, and  where  all  the  facts  on  which  action  was 
to  be  based,  must  be  drawn  from  the  locality, 
where  alone  knowledge  of  them  existed.  In 
such  cases,  the  facts  and  reasons  on  which  the 
committee  based  their  recommendations,  were 
properly  and  necessarily  embodied  in  a  report. 
But  was  there  a  member  of  that  body  who  did 
not  come  there  knowing  what  was  to  be  the  sub- 
ject matter  for  action?  Did  any  man  come 
there  with  the  idea  that  he  was  to  legislate  for  a 
locality,  or  on  matters  which  the  ever  varying 
circumstances  of  localities  demanded  should  be 
subject  to  change.  We  had  the  organic  law  of 
the  stale  to  deal  with.  We  were  lo  amend  or 
entirely  remodel  the  constitution.  Every  propo- 
sition presented  here  had  reference  to  the  funda- 
mental law — and  the  question  was  whether  it 
was  desirable  or  necessary  to  have  these  propo- 
sitions come  before  us,  accompanied  by  elabo- 
rate and  written  arguments  in  support  of  them. 
Mr.  C.  differed  with  the  gentleman  from  HerWi- 
mer.  (Mr.  Loomis,)  in  the  remark  that  com- 
mittees were  so  many  delegations  of  the  power 
of  the  body.  The  remark  implied  that  this  body 
was  irrevocably  bound  by  the  conclusions 
of  its  committees,  and  that  we  could  not  amend 
or  alter  their  propositions  in  any  particular. — 
Mr.  C.  did  not  understand  that  committees  had 
such  power.  Subjects  were  sen*  to  them  to  be 
considered,  matured  and  reduced  to  form  j  and 
when  presented  here,  they  should  come  naked, 
without  a  report  of  the  reasons  that  had  led  the 
committee  to  their  conclusions.  Mr.  C.  did  not 
know  how  far  the  action  of  certain  gentlemen 
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might  look  beyond  that  hall.    He  could  not  tell 
what  ambitious  aspirations  led  to  this  strong  de- 
sire  to  be  put  on  record  in  the  fo/m  of  a  written 
report.     lie  knew  not  what  offices  were  to   be 
created  by  this  body,  by  and  by,  to  be  filled  by 
somebody.      He    could    not   know    what    turn 
tilings  might  take  under  the  new  constitution — 
whether  or  not  members  of  this  body  might  be 
elected  to  fill  these  places.     How  far  gentlemen 
were  looking  forward   to  a  place  on  the  pnge 
of  history,  it  was  not  for  him   to   say.     But  lie 
1   was  not  a   little   surprised    to  find   that  almost 
every  gentleman  on  tue  judiciary  committee  was 
fou iid  here  advc  eating  a  reconsideration.   t  It  was 
not  for  him  to  judge  of  men's  motives.     He  was 
bound  to  believe   they  were  good.     He   did  be- 
lieve it.     There  were  other  reasons  that  induced 
him  to  sustain  theresolution  in  question.    It  was 
very  easy  to  fancy — indeed  the  avowal  had  been 
almost  made  by  those  who  sustained  this  motion, 
that  we  might  expect,  if  committees  were  to  re- 
port at  all,  to  have  two  or  three  reports  from 
the   same  committee — ail  of  them  to  go  on  the 
journal.     This  would  lumber  up  the  journal  to 
no  useful  purpose.     Nothing  would   be  gained 
by  printing  the  reasons  and  arguments  of  gentle- 
men, in  support  of  their  own  propositions.     The 
money  it  would  cost  could  be  more  profitably 
expended.     Nor  did  he  imagine,  that  if  statisti- 
cal or  other  information  was  requisite  and  in 
possession  of  committees,  that  it  must  necessari- 
ly be  lost    unless  embodied  in  a  report.     Did 
any  member  suppose  that  it  would  not  get  here, 
if  desired  or  called  for,  through  members  of  the 
committee  ?     Surely,  there  could  be  no  difficulty 
in  getting  out  such  facts.     The  gentleman  from 
Orange  could  communicate  them,   if  called  on, 
without  any  trouble  whatever.     As   had   been 
remarked .  the  advocates  of  this  motion  to  recon- 
sider, almost  all  of  them,  were  abundantly  able 
to  make  their  views  known  here.     Indeed,  this 
proposition  did  not  come  from  those  who  had  so 
many  excellent  friends   here    advocating   their 
cause — not  from  those  who  had  not  the  faculty 
of  speaking — but  from  those  who,  in  the  lan- 
guage of  the  gentleman  from  Herkimer,  (Mr. 
Loomis)  lelt  it  to   be  their  duty  to  submit  their 
reasonings  in  the  form  of  a  written  report.     The 
gentleman  from  Herkimer  was  seldom  at  a  loss, 
when  he  desired  to  speak  ;  and  so  with  the  gen- 
tlemen from  Oranse  and  St  Lawrence.     Mr.  C. 
did  not  want  gentlemen  of  their  ability  to  put 
their  speeches  on  record  first,  and  thuspre-oc- 
capy  the  minds  of  members  with  their  studied 
reasonings.     He  would  have  every  member  on 
perfect  terms  of  equality  with  all  the  rest;  and 
it  was  to  prevent  any  undue  advantage  in  this 
respect,  (among  other  reasons)  that  he  opposed 
these  written  reports. 

Mr.  BROWN  explained.  He  used  a  word  in 
the  heat  of  debute  which  seemed  to  admit  of  an 
offensive  interpretation.  Whether  it  admitted 
of  that  interpretation  in  itself,  or  whether  that 
direction  had  been  given  to  it  by  a  desire  on  the 
part  of  the  gentleman  from  Otsego  to  put  him 
in  the  wrong,  he  would  not  undertake  to  say  — 
He  would  now  say,  however,  that  he  impugned 
the  motive  of  no  member — nor  did  he  use  t  e 
word  at  all  in  an  offensive  way.  That,  he  trust- 
ed, would  be  sufficient  for  the  house.  Whether 
it  would  be  sufficient  for  the  gentleman  from  , 
Otsego,  was  another  question.    If  that  gentle- 1 
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man  desired,  as  Mr.  B.'  thought  he  had  mam. 
fested  a  disposition  on  several  occasions  before, 
to  lecture  him  and  put  him  in  the  wrong,  Mr. 
B.  should  not  omit  to  reply,  though  he  would 
not  now. 

Mr  CHATFIELD  might  have  misconceived 
the  motive  of  the  remark.  He  did,  however, 
suppose  that  the  remaik  was  levelled  at  him- 
self, in  part,  for  the  reason  that  he  advocated 
the  proposition  the  other  day  which  it  was  now 
proposed  to  reconsider. 

Mr.  BROWN  did  not  think  at  the  time  what 
course  the  gentleman  took  then.  Ii  had  gone 
out  of  his  mind.  He  used  the  word  hastily — 
and  if  the  gentleman  had  not  been  as  ready  to 
put  him  in  the  wrong,  as  he  was  in  the  debate 
on  the  little  matter  of  adjournment  the  other 
day- 
Mr.  CHATFIELD:  I  do  not  recollect  that. 
Mr.  BROWN:  Well  sir,  nor  will  I  advert  to 
it  further. 

Mr.  DANA  hoped  the  resolution  would  pass. 
He  should  like  to  have  the  reports  to  take  to 
his  room  where  he  could  consider  them,  and  as 
he  was  one  of  those  who  knew  nothing  of  pub- 
lic speaking,  write  down  his  own  views  on  what 
he  thought  was  wrong.  He  should  thus  be  bet- 
ter able  to  arrive  at  correct  conclusions  ;  and 
he  therefore  hoped  the  committee  would  be  al- 
lowed to  make  their  reports  as  to  them  might 
seem  best. 

Mr.  STETSON  thought  the  conclusion  to 
which  the  Convention  had  come  was  unwise,  and 
he  should  take  great  pleasure  in  recordiug  his 
vote  for  the  motion  of  the  gentleman  from  St. 
Lawrence.  The  practice  of  the  Convention  in 
1821  was  founded,  he  believed,  on  he  resolution 
or  suggestion  of  the  honorable  gentleman  who 
was  also  a  member  of  this  Convention  (Mr. 
Tallmadge);  but  it  left  a  discretion  with  the 
committees;  while  the  resolution  of  this  Con- 
vention might  be  construed  as  restrictive,  and 
it  became  a  gag  law  on  the  organized  commit- 
tees of  this  body,  involving  also  an  absurdity. — 
They  referred  certain  subjects  to  committees,  and 
they  would  take  the  conclusions  at  which  those 
committees  might  arrive;  at  the  same  time  they 
repudiated  the  reasons  on  which  the  committee 
based  their  action.  Now  he  might  well  say 
that  a  wise  conclusion  was  not  always  apparent 
without  a  statement  of  facts.  If  this  were  not  so, 
they  might  act  on  all  subjects  here  without  the 
aid  of  standing  committees.  This  was  especially 
true  of  a  complicated  state  of  facts  in  connec- 
tion  with  con?titutional  law.  For  what  purpose 
were  committees  organized  if  it  were  not  to 
form  conclusions  which  might  not  primarily  be 
obvious  to  all.  Committees  were  organized  to 
examine,  collect,  criticise,  and  compare,  and  then 
furnish  the  fruit  of  their  labors  to  instruct  those 
who  were  to  pass  finally  on  the  subject.  Objec- 
tions had  been  made  that  these  reports  would 
lumber  the  journal,  but  that  was  simply  a  ques- 
tion of  time.  Statements  would  be  made  both 
orally  and  in  writing;  if  orally,  the  Convention 
must  listen  to  them  to  the  consumption  of  much 
of  ifs  time,  whereas  if  they  were  written, 
members  might  read  them  at  their  own  rooms. 
The  argument  against  reports  was  therefore 
an  argument  for  a  long  session,  and  in  that  case 
where  was  the  saving  of  the  public  money?  Ij 
the  committees  were  left  to  their  own  discrt tion 
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he  did  not  anticipate  that  they  would  encumber 
the  journal  with  their  reports;  he  thought  better 
of  1  heir  intelligence,  and  felt  more  confidence  in 
their  discretion.  Allusion  had  been  made  by  the 
gentleman  from  Genesee  (Mr.  Richmond)  to 
speaking  members  oi'  that  body,  which  he  (Mr. 
S  )  wished  to  repel.  The  allusion  was  to  a 
desire  which  certain  gentlemen  might  have  to 
monopolize  the  right  to  talk.  Another  gentle- 
man, rather  ambiguously  certainly,  and  some- 
what  insiliously,  had  intimated  that  there  might 
be  a  lurking  de>ire  for  posthumous  fame,  in  con- 
nection with  written  reports.  Now,  if  the  pros- 
pect of  future  glery  operated  on  the  mind  of  any 
gentleman,  he  would  ask  if  the  same  motive 
would  not  prompt  them  to  speak  as  well  as 
write  reports,  for  had  they  not  there  an  able 
corps  of  reporters,  taking  down  with  accuracy 
an  1  precision  all  that  was  said,  and  were  not 
the  !*pet*che$  made  there  to  be  collected  and  per- 
pctuaieJ  in  the  form  of  a  book?  It  would  there- 
fore be  seen  that  the  personal  allusion  was  un- 
necessary, though  it  had  produced  an  eifect  on 
the  minis  of  many.  Nor  was  it  well  founded, 
tor  he  believed  the  members  of  the  committees 
were  superior  to  such  feelings,  andwereasanx 
ions  as  the  gentleman  from  Otsego  a  few  days 
since  protected  he  was,  to  discharge  with  fidelity 
the  duties  which  had  been  confided  to  them. — 
lint  there  were  other  reasons  why  the  motion 
should  prevail.  To  permit  the  resolution  to 
stand  as  at  present  would  possibly — -lie  did  not 
say  certainly — put  every  member  of  the  Con- 
vention in  a  false  position  before  the  country 
and  posterity.  The  Convention  had  referred 
to  committees  baskets  of  resolutions,  some  of 
them  containing  propositions  that  were  very 
plausible  on  their  face,  end  such  as  would  in- 
induce  many  cf  the  p<  ople  to  say  to  them, 
"why  do  you  not  adopt  them?"  And  yet 
the  committees  were  to  be  gagged  so  that 
they  could  not  ^;ve  a  reason  for  refusing  to  adopt 
these  propositions;  their  names  would  go  forth 
wah  the  reports  containing  their  refusal,  and 
they  would  be  accused  of  coming  to  an  unwise 
conclusion,  because  a  wise  conclusion  might  not 
always  seem  to  flow  from  a  plausible  proposi. 
tion.  The  resolution  presented  on  Saturday  by 
the  gentleman  from  New-York  (Mr.  Morris)  in 
relatitn  to  taxation  in  New-York  of  residents  in 
Brooklyn,  involved  a  complicated  question;  and 
look  >«t  the  action  of  this  body.  It  had  been  re- 
ferred to  a  se'ect  committee  to  examine  and  re- 
port, but  if  they  were  only  to  bring  in  a  projet, 
or  refuse  to  act  upon  it,  where  would  be  any 
beneficial  result  arising  out  of  the  reference? — 
These  and  other  reasons,  would  induce  him  to 
vote  for  the  motion  of  the  gentleman  from  St. 
Lawrence 

Mr.  W.  TAYLOR  did  not  think  the  resolu- 
tion of  the  Convention  so  preposterous  as  the 
gentleman  from  Orange  (Mr.  Brown)  seemed 
to  think.  It  was  the  course  pursued  by  the  Con- 
vention of  1821,  to  which  no  written  reports 
were  made. 

Mr.  STETSON  said  there  was  no  gag  impos- 
ed by  the  Convention  of  1S21,  and  he  was  now 
willing  to  trust  simply  to  the  discretion  of  the 
committees. 

Mr.  W.  TAYLOR  said  the  resolution  was  de- 
claratory of  the  sense  of  the  Convention,  that 
it  was  inexpedient  to  accompany  propositions  of 


the  committees  with  written  leports  of  the  facts 
and  reasonings  which  had  led  them  to  tneir  con- 
clusions, He  believed  he  had  voted  for  the  re- 
solution. He  had  listened  to  tf>3  remarks  of  the 
honorable  gentleman  from  Otsego  (Mr.  Chat- 
field)  with  the  attention  and  pleasure  with 
which  he  always  listened  to  a  speech  from  that 
gentleman,  and  he  confessed,  taking  the  action 
of  the  Convention  of  1821  with  the  remarks 
made  when  this  subject  was  before  considered 
by  this  body,  that  he  was  influenced  in  favor  of 
the  resolution.  He  should,  however,  now  vote 
for  the  r  consideration,  for  he  was  of  opinion 
that  the  object  contemplated  by  the  Convention 
would  be  as  well  accomplished  by  reconsidering 
the  vote  taken,  as  by  retaining  the  resolution. 
There  had  been  a  clear  indication  that  the  Con- 
vention did  not  want  voluminous  reports,  but 
that  explanations  which  v  ere  deemed  essential 
might  be  presented  ;  and  the  reconsideration 
might  now  be  carried,  and  the  resolution  laid 
on  the  table 

Mr.  BRUCE  did  not  believe  it  was  his  duty 
to  vote  for  the  reconsideration.  In  the  first 
place  the  resolution  which  the  Convention  had 
adopted  was  but  prescribing  the  course  pursued 
by  the  Convention  of  1321,  and  he  had  yet  to 
learn  that  any  evil  arose  out  of  that  practice 
in  that  Convention.  He  should  not  \ole  for 
the  reconsideration  in  the  next  place  because 
he  was  not  willing  to  give  to  members  of  com- 
mittees privileges  which  no  other  member  could 
enJ«y,  for  in  the  one  case  their  speeches  in  the 
form  of  reports  would  go  on  the  journal,  while 
the  speeches  delivered  on  this  floor  on  the  same 
subject  would  not  be  there  recorded.  Ana  in  if 
the  reasons  of  the  committee  were  to  be  recor- 
ded, judicial  tribunals  .night  be  influenced  by 
them.  For  the*e  and  other  reasons  he  was  op. 
posed  to  the  motion. 

Mr.  STEPHENS,  tho'  he  could  not  lay  claim 
to  parliamentary  experience  or  knowledge,  nev- 
ertheless was  inclined  to  believe  that  no  prece- 
dent could  be  found  for  a  rule  which  would  ab. 
solutely  preclude  committees  from  submitting 
written  reports,  if  in  their  judgment  the  case  le- 
quired  it.  The  precedent  which  had  been  so 
often  alluded  to  of  the  convention  of  '21,  as  he 
understood  it,  did  not  go  the  length  of  this  rule 
of  ours — for  there  the  matter  was  left  entirely 
to  the  discretion  of  the  committees.  He  confes- 
sed, he  had  voted  for  the  resolution  in  question, 
without  full  consideration,  and  that  subsequent 
reflection,  aided  by  the  remarks  which  he  had 
listened  to  here,  had  had  the  effect  to  reverse 
his  opinion  and  his  vote.  He  was  satisfied  that 
the  right  to  submit  written  repdVts  would  not  re- 
salt  in  overloading  the  journals— and  would  not  be 
exercised  especially  under  the  recent  expression 
of  the  body,  to  any  great  extent,  nor  in  any  case 
except  where  it  was  thought  essential  to  a  pro- 
per understanding  of  a  proposition.  Reference 
had  been  made  to  the  judiciary  committee,  of 
which  he  was  an  humble  member.  He  was  not 
aware  until  to-day,  that  there  was  such  entire 
unanimity  there  as  had  been  intimated.  But  if 
it  were  so  —  as  his  mind  had  been  so  en- 
tirely undecided  as  to  his  course  on  this  ques- 
tion, heretofore—he  thought  that  he  at  least 
should  be  absolved  from  the  imputation  of  hav. 
ing  reference  to  the  future  or  to  posterity,  if  he 
should  vote  now  to  recoasidir. 
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Mr.  JORDAN  said  he  had  heard  nothing  that 
could  induce  him  to  change  his  vote  on  this 
question.  The  precedent  that  had  been  cited, 
drawn  from  the  practice  of  legislative  bodies, 
was  inapplicable,  as  there  was  no  case 
but  one  in  this  state  of  such  a  body  assem- 
bled for  such  purposes,  as  this.  In  the  con- 
vention  of  '21,  it  was  true,  there  was  no  for- 
mal rule  or  resolution  excluding  wiitten  expo- 
sitions of  the  views  of  committees.  Yet  the 
records  showed  that  in  no  one  instance  did  com- 
i  mittees  then  submit  such  expositions  with  their 
reports.  Without  repeating  what  had  been  al- 
ready so  well  saiJ  in  opposition  to  this  motion, 
he  would  only  suggest  a  single  consideration  in 
addition.  And  that  was  this.  We  were  not  to 
act  finally  and  conclusively  on  the  constitution 
we  might  adopt.  The  people  were  ultimately 
to  pass  upon  it.  This  body  also  might  not  a- 
dopt  the  several  propositions  submitted  as  they 
came  from  the  committees.  But  were  it 
otherwise,  were  these  reports  adopted  in 
the  form  in  which  they  were  presented, 
— still  they  must  go  to  the  people  finally  for 
ratification.  If  the  reports  of  committees  only 
went  on  the  journal,  the  new  constitution  would 
go  to  the  people,  with  the  argument  on  one  side 
only  before  them.  On  the  other  hand,  if  the 
report  of  a  committee  should  be  overruled,  the 
reasoning  of  the  committee  would  be  inapplica- 
ble to  the  modined  proposition,  and  where  were 
the  people  to  look  for  the  reasons  which  govern- 
ed the  Convention  in  adopting  such  modification? 
True,  we  had  reporters  here,  who  did  and  would 
no  doubt  faithfully  report  all  that  was  said  on 
the  floor,  an  1  embody  these  reports  in  a  volume. 
But  it  the  people  were  to  rely  on  their  reports 
for  information,  why  should  not  the  reasoning 
of  the  committees  go  before  the  people  in  the 
same  form,  and  in  the  same  book?  Certainly, 
it  was  desirable  that  every  member  should  have 
the  opportunity  of  placing  his  views  before 
the  people,  who  were  to  pa*s  finally  on  the  new 
instrument,  in  as  enduring  and  imposing  a  form 
as  the  committees.  These  were  controlling  rea- 
sons with  him  why  he  would  adhere  to  the  reso- 
luiion  heretofore  adopted. 

Mr.  MARVIN  examined  the  parallel  attempt- 
ed to  be  drawn  between  the  aetion  of  this  body 
and  a  legislative  body.  To  make  the  parallel 
hold  good,  the  entire  constitution  should  be  re- 
ferred to  a  single  committee  to  report  an  entire 
new  constitution,  as  committees  in  a  legislative 
body  reported  bills.  In  that  case,  it  might  well 
be  insisted  that  an  elaborate  report  should  be 
submitted  in  explanation  of  the  reasons  which 
had  given  shape  to  the  instrument.  But  here  the 
constitution  was  parcelled  out  among  commit- 
tees— each  having  its  particular  portion  to  con- 
sider. It  m'ght  be  that  the  articles  or  amend- 
ments of  different  committees  might  not  harmo- 
nize, or  might  have  different  systems  in  view. — 
It  might  hence  be  necessary  often  to  reconsider, 
after  having  adopted  a  proposition  in  one  form, 
in  order  to  make  it  harmonize  wTith  another — 
and  thus  render  the  reports  accompanying  them 
inapplicable  to  any  thing  in  the  new  instru- 
ment. Again,  the  Convention  might  sustain 
a  proposition,  and  yet  for  reasons  other  than 
those  assigned  by  the  committee  from-  whom 
it  came;  and  yet  the  Convention  ia  so  voting, 


might  well  be  supposed  to  endorse  th*se  rea- 
sons, and  these  reasons  would  go  to  the  peo- 
ple as  the  reasons  which  controlled  the  action 
of  'he  body.  He  insisted  that  if  any  expo- 
sitions were  to  go  out  as  the  views  of  the 
body,  they  should  be  framed,  after  the  entire 
constitution  was  matured — and  not  from  time  to 
time,  in  parcels,  as  committees  reported -espe- 
cially in  view  of  the  alterations  which  misrht  be 
made  in  all  these  propositions,  and  tie  conse- 
quent inapplicability  of  the  reports  to  the  shape 
they  might  finally  assume. 

Mr.  VAN  SCHOONHOVEN  regretted  to  dif- 
fer with  the  very  able  gentlemen  who  had  taken 
the  negative  of  this  question ,  but  he  still  remain- 
ed of  the  opinion  he  had  originally  entertained, 
and  should  vote  to  reconsider.  He  insisted  that 
the  rule  or  order  shutting  out  the  reports  of  com- 
mittees, was  at  war  with  the  practice  of  every 
deliberative  body  of  which  we  had  much  knowl- 
edge— and  he  might  add  with  the  design  and  ob- 
ject  of  the  distribution  of  labor  among  commit- 
tees. He  was  at  a  loss  to  conceive  why  we 
raised  committees  and  charged  them  with  the 
consideration  of  different  subjects  unless  it  was 
to  secure  deliberation,  the  collection  of  informa- 
tion useful  to  the  bod) — and  to  guard  against 
the  effect  of  such  eloquence  as  we  had  listened  to 
this  morning.  Nor  did  he  indulge  the  appre- 
hensions that  seemed  to  be  entertained  in  some 
quarters,  that  well  considered  and  elaborate  re- 
ports might  go  before  the  people  in  an  official 
character,  and  thus  carry  more  weight  with  them 
than  they  were  justly  entitled  to.  He  believed 
the  people  had  intelligence  enough  to  detect  the 
fallacies,  if  any,  that  might  thus  be  placed  be- 
fore them,  whether  in  an  official  or  any  ether 
shape — and  it  it  weie  otherwise,  there  was  no 
danger  that  there  would  not  be  expositions  enoui  h 
of  sound  views, to  dispel  any  illusion  that  mi«iht 
be  created.  Nor  did  he  imagine  that  all  the 
committees  or  even  any  con<i  ierable  number  of 
them  would  be  unanimous  in  their  reports.— 
There  were  indeed  lew  committees,  the  mein- 
bers  of  which,  would  not  differ,  and  present 
counter  reports.  So  that  we  might  regard  it  as 
certain,  that  no  important  subject  would  be  pre- 
sented  to  the  Convention  or  the  people  in  a  one- 
sided  point  of  view.  Nor  did  he  believe  that 
committees  would  abuse  the  privi!ege  of  mak- 
ing reports,  by  spreading  en  the  journal  elabo- 
rate speeches.  He  was  disposed  to  trust  them 
to  report  as  much  and  as  little  as  they  m  ght 
deem  necessary,  and  he  would  not  indulge  the 
idea  that  these  reports  would  swell  to  an  inordi- 
nate length  and  cumber  the  journal,  Ajrain, 
the  idea  that  committees  would  have  an  advan- 
tage over  the  rest  of  the  house,  if  indulged  in 
presenting  elaborate  reports — was  entirely  fal- 
lacious. The  advantage  would  be  altogether  en 
the  side  of  individual  members — lor  they  wouM 
then  have  the  reasoning  of  committees  in 
print— thev  could  examine  it  at  their  rooms 
and  come  in  here  much  better  prepared 
to  answer  it,  than  if  the  same  reasoning  were 
orally  presented  here,  and  the  answer  mu?t  be 
made  on  the  spur  of  the  occasion  Mr.  V.  8. 
could  not  see  the  distinction  attempted  between 
the  organization  of  this  body  anl  that  of  a  le- 
gislature, so  far  as  the  action  of  committers  was 
concerned,  nor  why  reports  should  not  be  maie 
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in  one  case  as  well  as  the  other.  He  insisted 
that  it  was  due  to  the  body  itself,  as  well  as  the 
people,  lhat  subjects  should  be  presented  before 
us  in  the  formal  and  deliberate  manner  of  a 
report  irom  a  committee — that  we  might  come 
to  the  discussion  of  them  with  all  the  light  which 
a  committee  could  throw  upon  them — rather 
than  to  rely  on  the  communication  of  it  to  us 
orally  here,  or  through  reported  debates,  which 
were  often  imperfect  and  sometimes  inaccurate. 

Mr.  WATERBURY  desired  the  reports  to  be 
free  and  untrammelled,  though  some  gentlemen 
had  spoken  in  this  debate  as  though  the  reports 
of  the  chairmen  of  committees  were  to  operate 
as  laws.  He  spoke  at  some  length  of  the  posi- 
tion in  which  his  own  committee  would  be  pla- 
eeti,  if  their  proposition  wei^e  sent  back  to  them 
for  a  report,  and  was  understood  to  be  in  favor 
of  entrusting  the  committees  with  discretionary 
power. 

Mr.  NICHOLAS  regretted  at  this  late  hour 
to  continue  a  discussion  which  had  been  already 
so  protracted,  but  it  appeared  to  him  that  the  ad- 
justment of  thi-  question  must  have  an  import- 
ant inliuence  on  the  only  object  which  every  gen- 
tleman had  in  view,  which  was  to  secure  the 
greatest  freedom  of  thought  and  action  in  our 
who  e  proceedings,  and  a  judicious  and  useful 
result  to  the  deliberations  of  this  Convention. — 
He  would  not,  especially  at  this  hour,  travel 
over  ground  which  had  been  thoroughly  explo- 
red; he  did  not  intend  to  review  reasons  already 
fully  given,  for  adhering  to  the  resolution  decla- 
ring the  inexpediency  of  written,  detailed  re- 
ports from  standing  committees;  but  there  were 
two  reasons  that  had  not  been  there  stated, , 
which  with  several  others  that  have  been  dwelt 
upon  to-day,  had  a.  controlling  influence  with 
him  when  he  voted  in  favour  of  the  resolu- 
tion which  it  was  now  proposed  to  reconsider; 
and  these  reasons  would  now  induce  him 
to  vote  against  its  reconsideration.  The  first 
was.  that  the  people  generally,  and  future 
expounders    of   the    constitution,  would*  reler 


to  these  reports,  if  made  and  recorded,  for  the 
reasons  which  induced  the  framers  of  the  con- 
stitution to  adopt  such  and  such  provisions — 
whereas  in  the  debates  subsequent  to  the  pre- 
sentation of  these  reports,  reasons  muy  have 
been  expressed  or  entertained  which  controlled 
the  minds  of  the  Convention  instead  of  the  view* 
of  the  committee  as  expressed  in  their  recorded 
reports.  Frequent  allusions  had  been  made 
there  to-day  to  the  exposure  of  lay  members  of 
the  Convention  to  an  undue  bias  from  read- 
ing an  able  report  of  a  learned  committee,  but 
he  apprehended  quite  as  much  danger  from  the 
very  strong  prepossession  with  which  these  com- 
mittees will  meet  the  Convention  in  favor  of  their 
reports.  They  will  be  strongly  wedded  to  opin- 
ions which  are  the  result  of  great  deliberation 
and  research,  and  should  peradventure  any  of 
the  laymen  referred  to  advance  reasons  which 
may  induce  the  Convention  to  differ  with  the 
committee,  if  they  had  made  a  written  report, 
which,  when  recorded,  will  perpetuate  one  set 
of  opinions,  will  very  reluctantly  adopt  views 
adverse  to  those  which  are  to  go  on  the  records 
of  the  state.  And  the  written  report  may  unin- 
tentionally bias  these  learned  gentlemen  of  the 
committee  in  adhering  to  views,  which,  during 
the  subsequent  discussion  in  committee  of  the 
whole,  are  proved  to  be  such  as  should  not  be 
adopted.  There  would  be  entire  freedom  of  dis- 
cussion in  committee  of  the  whole,  and  every 
member  of  a  committee  might  there  fretly  and 
fully  assign  his  reasons  for  his  conclusions  as 
reported,  and  at  the  same  time  would  be  much 
less  embarrassed  in  changing  his  views,  should 
such  a  change  become  proper  and  necessary. 

Mr.  RUSSELL  here  requested  Mr.  N.  to  give 
way,  the  hour  of  adjournment  having  arrived. 

Mr.  NICHOLAS  suspended  his  remarks  accor- 
dingly. 

Leave  of  absence  was  granted  to  Mr.  SHEL- 
DON for  one  week. 

Mr.  RUSSELL  then  moved  an  adjournment. 

Adj.  to  11  o'clock  to-morrow  morning. 


TUESDAY, 

Prayer  by  the  Rev.  Mr.  Clapp. 
COMMITTEE  ON     ODIFICATION  OF  LAWS. 

The  PRESIDENT  announced  the  following 
as  the  committee  on  so  much  of  the 'resolution 
adopted  on  the  19th  inst.,  on  the  motion  of  Mr. 
White,  as  relates  to  the  codification  of  laws: — 
Messrs.  White,  Ward,  Rhoades,  Chatfield, 
Kicoll,  Stow  and  Shepard. 

SERVICE  ON  COMMITTEES. 
Mr.  PERKINS  moved  that  he  might  be  excu- 
sed irom  service  on  the  committee  appointed 
yesterday  on  the  motion  of  Mr.  Morris.  It  had 
been  frequently  remarked  in  this  Convention, 
that  propositions  should  not  be  put  to  commit- 
tees for  consideration,  who  were  opposed  to  the 
subject  matter  embrace  1  in  them,  but  to  a  com- 
mittee that  would  nurse  and  husband  them.  He 
apprehended  the  regulating  of  a  tax  bill,  was 
rather  more  a  matter  of  legislation,  than  of  con 
stitutional  provision,  and  therefore  he  should 
not  have  confidence  in  himself  ia  arraagiag  and 
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regulating  a  provision  for  such  purpose.  As, 
then,  it  seemed  to  be  the  sense  of  the  Conven- 
tion that  these  propositions  should  be  considered 
by  committees  that  are  not  opposed  to  their  ob- 
jects, and  that  will  be  prepared  to  bring  forward 
something  as  the  result  of  their  deliberations, 
he  thought  it  u-ould  be  desirable  that  it  should 
go  to  a  committee  that  would  be  favorable  to  the 
framing  of  a  tax  bill  as  a  constitutional  provision. 
Again,  he  did  not  wish  to  stand  in  the  position 
in  which  he  was  placed  by  the  expression  of 
opinion  in  the  Convention — a  very  significant 
expression  of  opinion,  that  it  was  not  desirable 
that  committees  should  report  in  writing, the  rea- 
sons for  their  reports.  Here  was  a  proposition 
made,  and  if  there  was  any  utility  in  referring 
it  to  a  committee,  it  was  that  the  informat.on 
the  committee  might  obtain  in  their  investiga- 
tion should  be  thrown  before  the  House  for  their 
perusal  and  consideration;  but  if  they  were  not 
allowed  to  have  such  reports,  he  could  see  no 
necessity  for  referring  such  mailers  to  a  com* 
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mittee  at  all.  If  no  information  was  to  be  given 
but  such  as  was  drawn  out  by  the  debates,  there 
could  be  no  reason  to  refer  to  a  committee  un- 
less it  were  to  prepare  them  for  consideration  in 
this  bod\;  and  he  imagined  it  would  be  much 
better  if  gentlemen  would  themselves  shape  their 
own  propositions  and  offer  them  here  as  amend- 
ments to  the  constitution,  so  that  they  could  be 
debated  and  considered  without  the  delay  attend- 
ant on  sending  them  to  the  committees.  He 
ha  1  no  desire  to  debate  the  question  which 
I  had  been  here  raised — he  thought  it  was  sot 
a  proper  subject  of  constitutional  law,  and 
therefore  he  did  not  wish  to  debate  it  as  a 
matter  of  expediency,  lor  some  legislature 
hereafter  to  adopt.  But  there  was  another  rea- 
son why  it  was  desirable  that  he  should  not 
serve  on  this  committee.  They  had  had  anoth- 
er  p  oposition  from  the  gentleman  from  Monroe 
(Mr.  5Trong,)  to  engraft  on  the  constitution  a 
provision  to  regulate  the  tax  law.  Now  it  could 
h  irdly  be  desirab  e  that  that  proposition  should 
go  to  another  select  committee  ;  and  as  all  these 
propositions  were  to  go  to  committees  that  were 
favorable  to  them,  the  gentleman  from  Monroe 
should  be  put  in  a  position  to  nurse  his  own 
proposition,  and  lay  it  fairly  before  the  Conven- 
tion. Mr.  P.  hoped,  therefore,  that  he  would  be 
excused  from  serving  on  this  committee,  that  he 
might  make  way  for  the  gentleman  from  Mon- 
roe. He  had  another  reason  in  the  course  pur- 
sued  by  the  gentleman  from  Otsego,  who  after 
moving  a  reference  to  a  special  committee,  ask- 
ed to  be  excused  from  being  on  that  committee. 
Mr.  STOW  hoped  the  gentleman  from  St. Law- 
rence would  not  be  excused,  and  for  the  very 
reasons  that  that  gentleman  himself  assigned. — 
He  did  not  wish  to  see  committees  constituted 
in  advance  as  had  been  intimated  •  he  supposed 
they  should  not  here  adopt  the  legislative  cour- 
tesy of  giving  gentlemen  favorable  committees 
on  all  their  propositions.  He  thought  we  should 
select  men  who  would  weigh  Ihe  subjects, 
and  consider  carefully  whether  the  subject 
proposed  was  worthy  of  a  constitutional  pro- 
vision, or  whether  it  did  not  belong  to  the  legis- 
lature. In  his  judgment  it  was  a  very  impor- 
tant question  whether  propositions  should  be 
sent  to  favorable  committees,  or  to  committees 
that  would  calmly  and  impartially  consider  them. 
One  of  the  most  essential  services  that  could  be 
rendered  tjhis  Convention  and  the  country, 
was  to  prevent  unnecessary  or  improper  amend- 
ments even  being  suggested  to  this  body.  It  was 
of  vast  importance;  and  he  confessed  no  one 
thing  had  alarmed  him  so  much  as  to  see,  from 
the  day  we  commenced  offering  resolutions  to 
the  present  time,  propositions  offered  as  parts  of 
a  constitution,  which  were  properly  matters  o 
law.  He  hoped  gentlemen  would  be  put  on  coin. 
mh tees'  who  entertained  opinions  counter  to  the 
propositions  offered,  so  that  both  sides  might  be 
heard,  and  therefore  he  hoped  the  gentleman 
from  M.  Lawrence  would  not  be  excused,  but 
that  the  committee  would  have  the  aid  of  his 
ability  and  experience,  in  pointing  out  what  was 
proper  and  right  for  legislation  and  what  should 
be  principles  of  fixed  fundamental  law. 

Mr.  STRONG  did  not  understand  the  position 
that  subjects  should  go  to  favorable  commit. 
tees,  as  meaning  that  tke  committee  should  all 


be  of  one  opinion  on  the  subject.  He  under- 
stood it  to  mean  that  the  committees  should  be 
appointed  as  were  the  standing  committees  of  le- 
gislative bodies,  which  were  composed  of  men  of 
each  political  parly,  that  different  views  might 
be  brought  together.  And  for  that  reason,  he 
thought  a  very  wise  selection  had  been  made  of 
the  gentleman  from  St.  Lawrence,  who  was  the 
very  man  for  that  committee.  Perhaps  a  wiser 
selection  could  not  have  been  made.  The  rea- 
sons the  gentleman  had  given,  had  satisfied  him 
(Mr.  Strong)  that  nis  wisdom  and  experience 
and  talent  should  be  brought  into  requisition  on 
that  committee.  He  hoped,  therefore,  the  gen- 
tleman would  not  be  excused. 

Mr*  PERKINS  reiterated  the  opinion  that  the 
proposition  of  the  gentleman  from  Monroe  should 
be  nursed  by  its  author  and  parent;  but  it  would 
be  useless  to  commit  propositions  to  committees, 
and  then  prohibit  the  expression  of  their  views 
and  reasons  for  their  conclusions  on  them.  The 
rejection  of  a  proposition  which  had  been  sub- 
mitted to  a  committee,  without  giving  some  rea- 
sons for  it,  would  be  disrespectful  to  the  mover 
of  it. 

Mr.  STRONG  replied  that  the  gentleman  need 
not  give  himself  any  uneasiness  about  ids  (Mr. 
S  's)  proposition,  for  it  was  still  on  the  table,  and 
might  not  get  off  of  it. 

The  question  was  then  taken  and  the  motic.n 
to  excuse  Mr.  P.  was  lost. 

THE  CANALS,  PU   L1C  PROPERTY,  &e. 

Mr.  F.  F.  BACKUS  offered  the  following, 
which  was  read,  and  at  the  suggestion  of  Mr, 
LOOMIS,  consented  that  it  lie  on  the  table. 

Resolved,  ThU  the  Cornp  roller  le  requested  to  fur- 
nish, for  the  use  of  the  Couvention,  the  following  state- 
ments and  estimates: — 

1st.  The  value  of  ihe  Erie  and  t  fnmplain  canals  oti 
the  first  day  of  Ja  uary,  1840,  e>timat  ug  the  value  at 
such  sum  as  the  nett  i  loeeeds  of  the  tolls  »d  reve- 
nues of  i hose  duals  tor  the  season  of  1845  would  pay 
the  interest  at  5  per  cent,  alter  deducting  the  expenses 
of  collection,  eost  of  superi  ttndenee  and  repairs  for 
that  year. 

2d.  The  aggregate  value  of  all  the  omuls  upon  the 
Hi  e  basis,  that  is  after  deducting  the  expense;  of  col- 
lection, superintendence  and  repairs  from  ihe  gross  a- 
mount  of  tolls  and  canal  revenue  for  the  season  of  nav- 
igation for  18;5,  shewing  upon  what  amount  of  capi- 
tal the  nest  proceeds  would  pay  the  interest  at  o  per 
cent 

3d.  The  average  rate  or  per  centage  of  the  annual  in- 
crease of  the  tolls  of  all  the  canals  for  the  last  le  i 
years,  or  from  1836  to  I8<5,  bo  h  inclusive,  au,<  the  ave- 
rage amount  of  expenditures  for  collection,  superin- 
tendent and  repairs. 

4th.  The  aggiegate  value  of  all  the  can  llson  th  •*  first 
day  of  January,  tbdti,  upon  the  supposition  in  m  there 
will  be  the  like  average  annual  increase  for  the  next 
ten  year  —or  upon  what  sum  the  n>  tt  proceeds  of  the 
tolls  and  revenues  for  he  season  of  navigation  lor  I810 
would,  at  sU'h  annual  average  increase  pay  the  inte- 
rest ;.t  5  per  cen  ,  deducting  the  average  amount  of  an- 
nual expenditure  for  superintendence,  collection  and 
repairs  for  that  year  irom  the  gross  amount  of  canal 
revenues. 

6th.  An  account,  showing  what  would  be  the  nett. 
proceeds  or  earnings  of  alt  the  earn  Is  from  the  urn  of 
.January,  1816,  to  the  hrst  of  January,  1856,  upoti  the 
supposition  that  the  canals  were  alreuiy  ptid  lor  and 
dedu  ting  only  from  year  to  year  th  average  amount 
of  expenses  lor  collection,  superintendence  find  re- 
pairs for  the  hist  ten  years,  compound  ug  the  interest 
from  ye»r  to  year  upon  the  nett  proceeds  tor  the  com- 
ing ten  years    t  d  per  cent. 

Cth.  The  like  calculation  and  estimates,  computing 
only  simple  interest  at  5  yerccnt.       , 

7ta.  Tlie  aggregate  valuation  of  real  and  personal 
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estate  in  the  several  counties  of  this  state  at  the  time 
of  'he  completion  of  the  Erie  and  Cham  plain  canals 

The  »  resent  valuation,  and  the  average  annual  rate 
percent  of  lucre. ish  lor  this  period 

Hh  i  he  estimated  present  value  of  the  puhlic  pro- 
perty of  the  state,  including 

ist.  Ail  the  canals,  estimating  the  same  as  directed 
under  the  4ih  head,  as  above 

ad.   I  he  capil-il  of  the  school  fun»i. 

3d.  The  capital  of  tha  literature  fund. 

4th.  The  United  Mutes  deposit  fund. 

ftth.  The  several  puhlic  buildings  and  grounds appnr- 
tenur,  belonging  to  the  stale,  whe  ever  situated,  esti- 
in  tiins  the  *ame  at  cost,  and  showing  the  aggregate 
amount  of  all 

A  report  was  received  from  the  Comptroller, 
in  answer  to  an  enquiry  in  respect  to  banks 
and  banking  associations — which  on  motion  of 
Mr.  TOWNSEND,  was  ordered  to  be  printed. 

Mr.  SHAW  presented  a  plan  for  a  judiciary 
system,  which  was  referred  to  the  committee  on 
that  subject. 

Mr.  WITBECK  also  presented  a  plan  for 
a  judiciary  system,  which  took  the  same  di- 
rection. 

LEGISLATIVE  INTERCHANGE  OF  BILLS. 

Mr.NICOLL  offered  the  following,  which  was 
adopted: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  powers  and  duties  of  the  legis  a  ure:  to  inquire 
in  o  the  expediency  of  declaring  in  <ur  constitution 
that  no  bit>s  shall  be  sent  from  one  branch  of  the  le- 
gislature to  the  other  within  a  certain  lime,  to  be  spe- 
cified, prior  to  their  adjournment. 

ROYAL  GRANTS,  &c. 

Mr.  MURPHY  here  called  up  his  resolution, 
laid  on  the  table  at  the  request  of  the  gentleman 
from  Columbia,  (Mr.  Jordan,)  referring  it  to 
several  committees  to  consider  the  propriety  of 
striking  out  certain  clauses  of  the  constitution. 

The  resolution  was  taken  up. 

Mr.  MURPHY  said  that  when  he  offered  his 
resolution,  he  had  some  doubts  as  to  the  pro- 
priety of  the  reference  indicated  in  it.  On  re- 
flection it  appeared  to  hirn  properly  referrible  to 
the  committee  on  the  rights  and  privileges  ol 
citizens,  as  the  clauses  proposed  to  be  struck  out 
were  in  that  part  of  the  constitution  which  was 
referred  to  that  committee.  Besides,  one  of  the 
committees  named  in  the  resolution  he  had  the 
honor  to  be  a  member  of,  and  he  preferred  that 
the  preliminary  examination  of  the  question 
should  go  to  some  other.  He  nowr,  therefore  of- 
fered a  substitute  for  his  resolution,  giving  the 
inquiry  a  new  direction,  and  more  clearly  indi- 
eating  his  object.  Mr.  M.  sent  up  the  follow- 
ing:— 

Resolved,  That  it.  be  referred  to  the  committee  on 
the  righ  s  and  privi'eges  of  the  citizens  of  this  state, 
to  inquire  into  the  expe  iency  of  striking  out  so  much 
of  the  fourteenth  section  of  article  7  of  the  constitu- 
tion as  declares,  that  "  nothing  contained  in  this  con- 
stitution shall  affect  any  grants  of  land  within  this 
staie,  made  by  authority  of  the  said  king  (of  Great 
Britain)  or  his  predecessors,  or  t-tnil  annul  any  char- 
ters to  bodies  politic  ad  corporate,  by  him  or  th  m 
made  before  that  day;  or  shall  ;.flect  any  such  grants 
or  charter  since  made  by  thU  state,  or  by  p  rsons  act- 
ing under  its  authority,"  as  useless  and  unnecessary, 
and  liab  e  to  popular  misconstruction;  and  ol  otherwise 
amending  the  said  section  so  tkit  the  same  shall  read 
as  follows:— 

(i§  All  grants  of  land  within  this  state  made  by  the 
king  of  Great  Britain  or  persons  acting  under  his  au- 
thority, after  the  fifteenth  day  of  Octi  bcr,  one  thousand 
seven  hundred  seventy  five  shall  be  null  and  voL;  bu 
nothing  contained  in  this  constitution  shall  impair  the 
obligation  of  aay  debt  or  contract  or  any  ether  rights 


of  property,  or  any  suits,  action?,  rights  of  actions, 
or  proc  edit  >gs  in  courts  of  justice." 

The  substitute  was  adopted, 

Mr.  TOWNSEND  suggested,  that  this  ques- 
tion was  not  clearly  understood  all  round.  He 
supposed  the  question  was  on  the  reception  ol 
the  substitute,  and  that,  the  question  would  then 
be  on  its  adoption.  He  hoped  ihe  Chair  would 
so  decide,  as  it  was  too  important  a  matter,  in- 
volving  as  it  did  chartered  rights  of  great  mag- 
nitude, to  pass  off  in  this  way — without  even 
being  printed. 

Mr.  SHEPARD  understood  the  question  as 
his  colleague  did — that  it  was  not  on  the  refer- 
ence, but  on  the  reception  of  the  substitute. 
For  one,  before  this  reference  was  made,  he 
wanted  it  printed.  It  involved  a  grave  princi- 
ple, and  might  involve  an  extensive  infringe- 
ment on  vested  rights  of  property.  He  did  not 
suppose  that  his  friend  from  Kings  intended  any 
such  thing;  but  it  was  certainly  treading  very 
close  on  a  line,  where  a  great  deal  of  mischief 
might  be  done  by  a  false  step.  Hence,  he  wan- 
ted the  substitute  laid  en  the  table  and  printed. 
He  made  that  motion. 

Mr.  WARD  remarked  that  the  question  hav- 
ing been  taken,  debate  upon  it  was  out  of  order. 

The  PRESIDENT  ruled  that  the  question 
could  only  be  revised  by  a  motion  to  re-consider 
— which  without  unanimous  consent  must  lie 
over  under  the  rule. 

Mr.  TOWNSEND,  to  relieve  the  question  of 
all  difficulty,  in  point  of  order,  moved  a  recon- 
sideration— expressing  the  hope  that  the  conven- 
tion would  consent  to  the  question  being  now  put. 

Mr.  JORDAN  presumed  there  would  be  no 
objection  to  that — adding,  that  the  j?ubslitute 
was  in  substance  precisely  the  original — the  re- 
ference of  it  being  now  to  one  committee  instead 
of  two. 

Mr.  SHEPARD  thought  there  was  a  clear  and 
distinct  difference  between  the  two  propositions. 
This  proposed  an  amendment  to  the  constitution 
in  terms. 

The  question  on  reconsidering, by  consent,  was 
here  put  and  carried,  and 

Mr.  SHEPARD  then  moved  to  lay  on  the  ta- 
ble and  print. 

Mr.  MURPHY  remarked  that  the  gentleman 
from  New- York  (Mr.  Shepard)  entirely  misap- 
prehended the  purport  of  the  substitute.  It 
simply  proposed  to  refer  to  one  committee  what 
he  before  proposed  to  refer  to  two — with  the  ad- 
dition, not  substantive,  but  formal,  providing 
that  the  article  to  be  amended  should  read,  as  it 
would  read,  with  these  provisions  struck  out. — 
This  being  the  only  alteration,  he  submitted 
whether,  having  allowed  his  resolution  to  lie  on 
the  table  two  or  three  days,  it  was  required  of 
him  in  courtesy  to  let  it  lay  there  longer. 

The  resolution  was  however  laid  on  the  table, 
and  ordered  to  be  printed. 

ASSESSMENT  AND  TAXATION. 

Mr.  HARRISON  offered  the  following,  which 
was  adopted: 

Resolved,  That  It  be  referred  to  committee  No.  two, 
to  inquire  into  the  propriety  of  insetting  in  the  con- 
st! ution  the  following  prov  sions  : 

Ihe  legislature  shall  provi  e  by  law  a  uniform  rule 
of  assessment  and  taxation  for  the  several  counties  in 
this  stat  j  :  antf  shall*  prescribe  such  regulations  as 
will  secure  a  due  valuation  of  all  property,  both  real 
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and  personal.  The  estimates  of  real  estate  to  be  made 
on  Ms  actual  intrius  c  value  as  ne  <r  as  the  same  car- 
te determined  at  the  time  ;  and  that  county  clerks  and 
register?  in  cities  shall  upon  the  requisition  of  the  as- 
sessors of  t  wis,  and  of  the  wards  in  cities,  n  ak  • 
annu  lly,  hy  the  ls<  day  of  June,  lull  returns  of  a. I 
mortgages}  liens  and  incumbrances  on  the  real  <  stat  ■ 
situate  in  their  respective  towns  and  wartff,  toe  ablf 
the  assessors  justly  to  apportion,  equalize  and  assess 
the  si  me. 

SALARIES,  fcc. 
Mr.  SALISBURY  offered  the  following,  which 
was  adopted: 

Resolved,  That  the  third  standing  committee  be  in- 
structed to  inquire  into  the  expediency  of  making  pro- 
vision in  the  cons  itution,  that  in  all  cases  where  a 
salary  is  given  toany  officer  in  this  state  as  a  compen- 
sation for  his  services,lhat  noextra  compensation  shall 
be  allowed  to  such  officer,  for  any  purpose  or  under 
any  pretence  whatever. 

THE  PEOPLE'S  RESOLUTIONS. 

Mr.  SHAW  offered  the  following,  which  was 
adopted  : 

Resolved,  That  the  committee  (IVo.  three)  on  canals, 
internal  improvements,pubiic  revenue,  &c  be  directed 
to  inquire  into  the  expediency  of  incorporating  into  the 
consti  ution  of  this  state  the  People's  Resolution  (so 
called)  and  the  pledges  and  guaranties  of  th^  act  of 
1842,  entitled  *«  An  a  t  to  provide  for  paying  the  debt 
and  preserving  the  credit  of  the  state." 

APPOrVTMENT  OF  JUDGES. 

Mr.  STOW  offered  the  following: 

Resolve  I,  That  the  judges  of  courts  of  record  sha'l 
be  appointed  in  the  following  manner — 

The  state  s-htll  be  divided  into  not  less  than  six,  nor 
more  than  ten  districts,  containing  as  nearly  as  may 
be,  without  dividing  a  senate  district,  an  equal  number 
of  people 

The  governor  shall  nominate,  and  by  and  w:th  the 
advice  and  consent  of  two-thirds  of  all  the  senators 
elected,  ot  whom  there  shall  always  be  one  vote  from 
each  uistrict,  appoint  the  judges 

In  case  the  senate  shall  not  confirm  the  nomination 
of  the  governor,  when  he  shall  have  submitted  two 
nomina'i  ns  for  any  one  vacancy,  'he  senate  shall  pro- 
ceed to  appoint  a  judge  to  supply  such  vacancy  Each 
senator  shall  (without,  debate)  name  a  person,  and 
from  the  two  pe  sons.  n»med  by  the  largest  number  of 
senators,  the  senate  shall  determiae,  by  lut,  which  one 
shall  be  appointed. 

Mr.  STOW  said,  it  would  be  seen  that  his  re- 
solution was  an  affirmative  proposition,  and 
■w^uld  be  declaratory  of  the  sense  of  the  body, 
irttdopted.  He  did  not  propose  to  have  it  con- 
sidered now.  He  offered  it  to  call  the  attention 
of  the  body,  and  through  it,  the  attention  of  the 
people,  to  some  different  mode  of  selecting  judges 
from  any  that  he  had  heard  suggested.  It  seem- 
ed to  be  generally  understood  here,  that  there 
was  no  alternative  between  the  present  mode  of 
appointment  by  the  governor  and  senate,  and 
that  of  a  direct  election  by  the  people.  He  had 
heard  it  remarked  that  the  people  themselves  had 
decided  in  fact,  that  they  would  have  an  election 
of  judges.  Mr.  S.  differed  with  those  who  en- 
tertained that  opinion.  He  thought  the  people 
had  determined  no  such  thing.  On  the  other 
hand,  he  thouffhtthey  would  be  very  slow  to 
come  to  any  such  conclusion — that  they  would 
deliberate  long  before  they  changed  so  funda- 
mentally our  system  of  government.  He  thought 
they  would  be  very  slow  to  say  that  even  jurors 
should  be  selected  by  a  popular  vote;  much 
kss  judges.  But  he  did  not  mean  to  argue  this 
question  now,  but  to  call  attention  to  his 
proposition.  He  had  endeavored  to  suggest 
a  system  for  the  choice  of  judges,  that  should 


give  to  the  minority  of  the  people  a  very  de- 
cided voice  in  their  selection.  He  was 
fully  convinced  that  a  mere  majority  of  the  peo- 
ple, whether  acting  directly  or  through  their  re- 
presentatives, ought  not  to  create  the  judiciary 
of  the  state — but  that  the  minority,  for  whom 
that  department  was  chiefly  created,  should  have 
a  voice  in  it.  Gentlemen  should  bear  in  mini 
the  essential  distinction  between  the  judicial, 
legislative  and  executive  departments.  The  two 
latter  should  represent  the  majority,  and  for  ob- 
vious reasons.  Not  so  with  the  judiciary.  That 
was  intended,  to  a  great  extent,  as  the  shield 
and  protection  of  the  minority,  and  a  different 
rule  of  selection  should  be  applied  to  it.  It  was 
also  expedient,  in  his  judgment,  that  all  parts  of 
the  state  should  be  heard  in  the  selection  of  a 
judiciary  that  was  to  determine  the  law  for  all 
parts  of  the  state.  His  resolution  was  drawn 
with  a  view  to  secure  that  object,  that  we  at  the 
west,  when  we  went  to  New  Yoik  to  have  our 
rights  determined,  should  know  that  our  con- 
stituents, in  other  words,  ourselves — had  had 
something  to  say  about  the  tribunal  that  was  to 
decide  upon  our  rights  and  interests.  Localities 
should  have  something  to  say  about  our  courts, 
at  least  the  courts  of  general  jurisdiction.  He 
meant  the  minority — so  that  the  choice  should 
not  be  controlled  by  party  considerations.  And 
if  he  understood  his  own  proposition,  it  would 
be  found  absolutely  impossible  to  create  a  parti- 
san judiciary  under  it.  It  would  have  a  tenden- 
cy also  to  call  from  private  life  to  the  bench 
something  besides  extreme  partisans.  For  his 
proposition  required  a  concurrence  of  the 
two  leading  parties  in  a  choice — and  that  in 
order  to  secure  this  concurrence,  men  of  mode- 
ration must  be  taken,  and  not  extreme  partisans 
to  fill  the  bench.  But  he  would  not  argue  the 
question.  He  intended  only  now  to  lay  his  pro- 
position on  the  table  and  have  it  printed,  that 
members  might  have  some  other  thing  to  think 
of  than  the  two  extremes  of  the  present  mode  of 
appointment,  and  a  popular  election. 

Mr.  PATTERSON  would  like  an  opportU; 
nity  to  propose  an  amendment. 

Mr.  STOW  withdrew  his  motion  for  that 
purpose. 

Mr.  PATTERSON:  Also  to  make  some  re- 
marks— which  he  wanted  to  go  out  with  it. 

Mr.  STOW  did  not  wish  to  preclude  debate 
on  the  subject. 

Mr.  PATTERSON  understood  the  resolution 
as  intended  to  elicit  the  sense  of  the  Convention, 
affirmatively, on  the  mode  of  appointment  indica- 
ted in  it.  For  one,  he  was  not  prepared  to  sny 
that  the  people  of  this  state  were  incomretent 
to  elect  judges  of  their  courts.  He  believed 
they  were  as  competent  to  tlo  this  as  they  were 
ro  elect  a  governor,  or  to  vote  for  President  of 
the  United  States.  He  had  no  idea  of  having  a 
political  bench  ;  but  he  was  for  stripping  the 
power  of  appointment  entirely  from  the  execu- 
tive. He  could  never  consent  that  this  power 
of  appointment,  which  had  been  conferred  on 
the  governor,  and  left  there  for  a  quarter  of  a 
century,  should  be  continued  in  his  hands.  How 
were  judges  appointed  now  ?  The  constitution, 
it  was  true,  conferred  the  power  of  appointment 
on  the  governor  and  senate  ;  but  did  they  exerr 
cise  that  power  in  point  of  fact  in  the  selection 
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of  judges?  By  no  means.  The  judsres  of  your 
county  courts,  were  not  appointed  by  the  gov. 
cniwr  and  senate.  Practically  they  were  ap- 
pointed by  a  caucus,  held  in  the  county  where 
the  judges  were  to  officiate.  The  people  got 
together  in  caucus  and  then  made  their  nomina- 
tions for  the  office  rf  judges  of  the  county  courl, 
and  these  names  were  bent  to  the  governor. 
And  what  governor  ever  refused  to  send 
in  these  names  for  confirmation  to  the  Sen. 
ate  ?  And  what  senate  had  we  had  that 
had  declined  to  confirm  nominations  thus  made 
through  a  caucus  of  the  party  of  the  executive? 
Whichever  party  had  the  governor  they  made 
their  caucus  nominations,  and  that  was  virtually 
an  appointment.  Mr.  P.  recollected  a  few  years 
ago — and  he  had  had  occasion  to  relate  the  cir- 
cumstance to  a  smaller  body  than  this,  in  this 
city — some  gentlemen  in  Franklin  county  got  to- 
gether and  resolved  themselves  into  a  democratic 
republican  county  convention — A.  B.  was  called 
to  the  chair,  and  CD.  appointed  secretary — and 
it  was  found  that  E.  F.  and  G.  H.  had  a  major- 
ity of  all  the  votes — and  it  was  therefore  re- 
solved unanimously  that  they  be  recommended 
to  the  governor  as  judges.  The  proceedings 
were  sent  down  here  in  due  form  to  the  governor 
— this  was  in  1334 — and  he  supposed, seeing  that 
it  was  a  democratic  republican  convention,  that 
it  was  all  right.  That  was  strong  enough  to 
suit  Gov.  Marcy,  and  he  sent  in  E.  F.  and  G.  H. 
to  the  senate,  and  they  confirmed  the  nomina- 
tions -  wnen  it  turned  out  that  he  had  appointed 
a  couple  of  whigs  instead  of  a  couple  of  demo- 
crats. [Laughter.]  This  was  a  practice  illus- 
tration of  the  mode  of  appointing  judges  that 
had  been  in  vogue  some  twenty  years.  Mr.  P. 
knew  not  whether  similar  tricks  had  been  played 
off  on  other  governors.  It  was  enough  to  know 
that  governors  would  swallow  what  was  sent 
to  them  in  this  way,  if  they  were  only  the  right 
kind  of  names.  It  might  be  said  that  this  was 
not  the  way  in  which  judges  of  the  supreme 
court  were  appointed.  But  he  wanted  them  ap- 
pointed in  a  better  way.  He  wanted  the  people 
to  have  some  say  about  the  matter.  He  wanted 
them  elected  by  the  people.  He  did  not  believe 
that  any  other  mode  of  appointment  would  sat- 
isfy the  wishes  of  the  people.  The  matter  had 
been  discussed  in  the  committee  of  which  he 
was  a  member,  and  probably  they  would  soon 
be  able  to  present  some  form  of  a  judiciary  to 
the  Convention.  He  should  have  preferred  that 
the  committee  should  have  reported  before  say- 
ing anything  on  the  subject.  But  as  this  pro- 
position had  been  put  in  here  he  wanted  to  pro- 
test against  that  mode  of  appointment.  He  was 
against  having  the  governor  say  anything  as  to 
whom  the  people  should  have  for  judges. 

Mr.  STETSON  did  not  want  to  interfere.  But 
the  merits  of  the  question  were  not  strictly  de- 
bateabie. 

Thf  PRESIDENT  remarked  that  the  resolu- 
tion,%hich  was  an  affirmative  proposition,  was 
under  consideration. 

Mr.  STOW  did  not  of  course  want  to  discuss 
the  question  at  length.  He  would  only  say  now 
that  when  the  gentleman  from  Chautauque  had 
seen  the  resolution  in  print  and  had  reflected  on 
it,  Mr.  S.  believed  he  would  find  that  he  had  to- 


tally misunderstood  its  effect.  He  now  renewed 
his  motion  to  lay  on  the  table  and  print. 

Mr.  NICOLL  suggested  that  it  be  referred  to 
the  judiciary  committee. 

Mr.  STOW:  No  sir,  that  would  not  answer 
the  purpose  at  all. 

The  printing  was  ordered,  and  the  resolution 
laid  on  the  table. 

Mr.  WARD  here  said  he  had  the  gratify- 
ing intelligence  from  the  gentleman  from  New 
York  (Mr.  Morris)  that  to-morrow,  he  should 
be  prepared  to  call  up  the  article  in  relation  to 
the  executive  for  consideration — and  as  there 
was  no  further  business  before  the  Convention, 
he  moved  an  adjournment.  [Cries  of  'no,'  'no.'] 

On  motion  of  Mr.  CHATFIELD  a  resolu- 
tion was  adopted  requesting  the  State  Libraiian 
to  open  the  libraries  an  hour  earlier,  for  the  ac- 
commodation of  members  of  the  Convention. 

WRITTEN  R    POKTS. 

On  motion  of  Mr.  NICOLL  the  Convention 
resumed  the  consideration  of  the  motion  to  re- 
consider the  vote  by  which  the  Convention  had 
resolved  that  it  was  inexpedient  for  committees 
to  accompany  their  reports  with  written  argu- 
ments. 

Mr.  NICHOLAS  referred  to  the  various  rea- 
sons which  had  been  urged  yesterday  against  a 
reconsideration,  and  deemed  it  unnecessary  for 
him  to  enlarge  much  upon  what  he  had  then  said; 
but  he  would  allude  to  the  expediency  of  hav- 
ing no  written  reports,  with  reference  to  the  free 
and  unbiassed  action  of  the  members  of  com- 
mittees themselves.  They  might  wish  to  change 
their  opinions  and  when  their  written  report 
was  placed  on  record,  if  such  subsequent  change 
in  their  views  occured  they  exposed  themselves 
unpleasantly  to  the  imputation  of  fickleness  and 
inconsistency.  And  this  being  apparent,  might 
it  not  cause  members  to  cling  to  their  original 
propositions  as  reported, with  undue  pertinacity, 
when  they  might  under  other  circumstances  have 
consented  to  adopt  others  in  their  stead  ?  It  had 
been  contended  that  this  measure  was  without 
precedent  in  deliberative  bodies  The  course 
pursued  by  the  convention  of  1821  was  strictly 
in  accordance  with  the  spirit  of  the  resolution, 
and  the  precedent  was  the  more  striking,  irom 
the  fact  that  when  the  chairman  of  one  oi  the 
committees,  (the  honorable  gentleman  now  in 
attendance  from  Dutchess)  made  the  first  report 
which  was  made  in  that  convention — he  sugges- 
ted the  inexpediency  of  committees' assigning  in 
their  report,  their  reasons  for  their  conclusions. 
The  propriety  of  the  suggestion  was  so  mani- 
fest, that  it  was  acted  upon  in  all  the  subsequent 
proceedings  of  the  convention,  they  never  re- 
ceived a  written  detailed  report  from  any  com- 
mittee.  The  gentleman  from  CI  ntdn  (Mr.  Stet- 
son,) had  expressed  an  apprehension,  if  the 
committees  did  not  make  written  reports 
that  injustice  might  be  done  to  the  great 
number  of  subjects  referred  by  individual 
members  to  the  several  committees.  A  large 
proportion  of  these  questions  thus  referred,  be- 
longed to  the  legislature,  and  had  no  direct  rela- 
tion to  such  general  principles  as  should  be  em- 
bodied in  a  constitution.  Where  they  were  of 
this  character,  the  committee  would  ask  to  be 
excused  from  their  further  consideration  j  and 
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where  they  were  fit  subjects  to  be  engrafted  on 
the  constitution,  the  committee  having  them  in 
charge  would  include  them  in  the  propositions 
which  they  submitted  to  the  Convention.  Mr. 
N.,  as  this  discussion  advanced,  was  more  and 
more  strongly  impressed  with  the  belief  that 
the  Convention  would  insure  the  greatest  free- 
dom of  thought,  the  more  thorough  exemption 
in  all  their  deliberations  from  undue  influences 
an  1  prepossessions,  by  dispensing  with  detailed 
reports,  setting  firth  the  reasons  of  the  commit- 
*  tees. 

Mr.  BURR  said  perhaps  he  should  apologize 
to  the  Convention  for  detaining  it  one  moment 
longev  from  the  question  ;  for  it  had  been  amply 
discussed  ;  and  he  was  surprised  that  a  question 
which  appeared  to  him  to  be  of  so  little  import- 
ance, should  have  called  forth  so  long  and  so 
earnest  a  debate.  There  must  be  something 
about  it  which  he  was  incapable  of  seeing, 
which  gave  it  importance.  The  question,  as  he 
understood  it,  was  whether  they  should  rescind 
a  certain  resolution  adopted  the  other  day,  in 
which  they  expressed  the  opinion  that  it  wls 
inexpedient  for  committees  to  accompany  their 
reports  with  arguments  and  reasons.  He  sup- 
posed, at  the  time,  that  it  was  of  Lut  little  im- 
portance whether  they  passed  the  resolution  or 
not  j  had  he  considered  the  resolution  mandatory 
on  committees,  he  should  have  been  opposed  to 
it  ;  for  he  w  uld  do  nothing  that  would  cripple 
or  circumscribe  them.  But  il  it  was  merely  ad- 
visory, or  expressive  of  the  wish  tf  the  Conven- 
tion that  they  should  sdiut  out  extraneous  mat- 
ter, he  approved  of  it.  Now,  however,  he  felt 
himself  totally  at  a  loss  to  determine  which  way 
to  give  his  vote.  He  felt  rather  inclined  yester- 
day, to  vote  in  favor  of  the  reconsideration, 
supposing  the  resolution  was  to  be  taken  as  in 
some  degree  binding  on  committees  j  but  on 
watching  the  debate,  and  on  more  reflection,  he 
was  unable  to  see  that  the  resolution  as  it  stood, 
was  any  thing  more  than  advice  to  committees 
to  be  cautious  to  frame  their  reports  so  as  to 
avoid  extraneous  matter,  such  as  wouid  go  on 
the  journal  and  encumber  it  unnecessarily.  If 
that  were  its  purport,  and  he  was  inclined  to 
believe  it  was,  he  was  prepared  to  vote  against 
rescinding.  It  might  be  proper  to  caution  com- 
mittees against  introducing  too  much  in  their 
reports  ;  and  from  the  course  which  the  debates 
had  taken  in  this  Convention,  he  was  not  sure 
but  it  would  be  well  to  caution  gentlemen 
against  saying  too  much.  The  Convention  had 
spent  much  time  in  considering  and  debating 
this  question,  and  to  him  it  appeared  of  too  lit- 
tle importance  to  justify  such  debate.  For  him- 
seli  he  would  promise  that  his  speeches  should 
be  few  and  far  between;  and  very  brief, 

Mr.  BSCOM  voted  for  this  resolution,  and 
from  the  course  the  debate  had  taken,  and  the 
severity  with  which  the  proposition  has  been  re- 
viewed, he  trusted  the  friends  of  the  resolution 
who  were  disposed  to  adhere  to  it,  would  be 
granted  a  little  indulgence.  What  was  the  ques- 
tion here?  It  was  in  effect  how  much  authority 
and  influence  should  be  sriven  to  the  committees. 
It  was  not  a  question  whether  committees  should 
*>e  gagged,  as  had  been  rep-esented  by  the  gen- 
ueman  from  Clinton,  (Mr.  Stetson,)  yet-ter- 
iay,  but  whether  they  should  gag  the  Conven- 


tion. They  had  parcelled  out  to  18  or  20  com- 
mittees the  business  to  come  before  the  Conven- 
tion, and  great  influence  and  authority  would  be 
given  to  them  if  this  resolution  were  rescinded  ; 
for  they  would  be  at  liberty  to  give  not  only  the 
propositions  but  reasons  and  arguments  in  favor 
of  them.  This  was  wrell  stated  yesterday  by 
fie  genileman  from  Columbia,  and  he  would 
.-ittempt  to  illustrate  the  position  that  arentlcmnn 
took,  and  see  if  he  could  be  understood.  He 
would  do  this  without  any  indication  of  what 
the  report  of  the  committee  of  which  he  had  the 
honor  to  be  a  member,  was  likely  to  be  Sup- 
pose the  committee,  then,  should  report  a  judi- 
ciary plan,  with  a  separate  and  distinct  chancery 
tribunal  :  there  were  gentlemen  on  this  commit- 
tee who,  without  disrespect  to  other  gentlemen, 
it  might  be  said,  could  give  as  strong  and  deci- 
sive arguments  in  favor  of  that  proposition,  as 
any  gentleman  in  the  state  of  New-York.  Sup- 
pose the  Convention  should  strike  out  that  plan 
and  substitute  another,  the  substituted  plan 
would  go  down  to  the  people  without  a  chancery 
jurisdiction,  and  with  arguments  that  would  be 
all  powerful  with  the  people  ugainst  it. — 
What  then  would  v»e  the  probable  result 
if  the  amenlmenis  were  submitted  to  the 
people  separately,  as  perhaps  they  ought  to  be  ? 
Why  the  people,  influenced  by  the  arguments  of 
the  committee,  would  reject  the  proposition  of 
the  Conveniion.  aud  they  would  fall  back  on  the 
present  beautiful  system,  and  that  would  be  the 
consequence  of  having  a  proposition  one  way 
and  an  argument  the  other.  But  there  was  an- 
other objection.  He  de  iired  every  man  in  the 
Convention  to  act  freely  on  the  convictions  of 
his  own  judgment;  but  when  they  lold  h  m  that 
a  committee  had  deliberately  agreed  to  any  pro- 
position, and  presented  reasons  to  sustain  it — 
when  that  report  had  gone  forth  on  the  wings  of 
the  wind,  to  the  remotest  coiners  of  the  state — 
conl  I  he  believe  that  those  gentlemen  would  be 
as  free  to  consider  that  proposition  in  committee 
of  the  whole  as  those  gentlemen  who  were  less 
distinctly  committed  to  he  proposition?  But  he 
would  forbear  to  proceed,  after  calling  the  at- 
tention of  the  Convention  to  one  other  position 
— and  one  which,  to  be  consistent  with  it  him- 
self, would  require  that  his  explanation  should 
be  brief.  It  was  this  had  gentlemen  calculated 
the  importance  of  time?  As  had  been  already 
seen,  it  was  a  matter  of  some  considerable  diffi- 
culty for  committees  to  agree  on  the  propositions 
they  had  to  submit.  We  were  nearly  at  the 
end  of  the  fourth  week  of  the  session,  and  as 
yet  we  had  received  but  one  single  report. — 
The  Convention,  to  use  the  language  of  the  gen- 
tleman from  Dutchess,  had  not  yet  assumed  its 
proper  attitude  before  the  people  whom  they 
represented,  and  the  people  were  in  consequence 
looking  with  some  impatience  on  their  proceed- 
ings. But  if,  when  committees  had  agreed  on 
propositions,  we  set  them  to  work  to  furnish 
arguments  and  reasons  in  detail,  we  would  im- 
pose a  duty  which  for  the  committees  to  per- 
form would  consume  much  valuable  time  that 
might  be  better  devoted  to  more  important  busi- 
ness. They  were,  he  repeated,  in  the  fourth 
week  of  the  session,  and  they  had  eighteen  or 
twenty  committees  to  report;  on  an  average, 
two,  three  or  four  propositions  each,  which  ths 
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Convention  would  have  to  debate  and  consider ; 
an  I  they  must  remember  that  November  was 
I  tit;  time  when  the  people  were  to  pass  on  the 
const. tutit  n  they  might  frame,  an!  that  to  them 
it  u'ou  d  be  desirable  that  some  little  limeshoul  i 
be  given  them  for  deli bera lion  before  they  were 
calle.l  to  iinal  action.  Had  gentlemen  reflected 
on  the  importance  of  the  work  in  which  they 
were  etig'igeJ?  What  was  it?  Why  to  frame 
the  best  system  of  government  that  God  had 
ever  \u  rmitted  the  pe-ple  to  live  unJer  on  the 
f.ice  <  f  the  earth.  When  they  came  to  that  bu- 
sine>s,  there  was  ability  here  to  do  it,  but  they 
must  husban  t  their  time,  and  not  give  to  the 
committees  duties  that  would  interfere  with  the 
bus. i. ess  ol*  the  Convention.  They  should  not 
permit  either, propositions  to  go  lortii  with  erro- 
neous <  r  a  one-sided  aspect.  They  were  told 
that  speeches  cou!d  be  male  there,  anl  they 
would  be  reported  by  an  able  corps  of  reporters, 
aril  given  to  the  world,  but  he  could  no  for  a 
moment  entertain  the  belief  that  individual  mem- 
bers would  thus  be  placed  in  positions,  of  like 
a  .vantage  with  committees  who  were  privileg- 
ed to  make  written  arguments,  and  have  them 
spie.i  1  upon  the  journals  or  documents. 

Mr.  STRONG  said  many  gentlemen  in  the 
course  of  this  debate  had  spoken  his  mind  very 
fully,  and  it  would  not  be  necessary  that  he 
should  go  over  the  same  grounl.  But  he 
wished  to  st He  what  he  considered  an  objec- 
t. on  to  long  leports.  The  gentlemen  from  l^s- 
sex  and  from  Rensse'aer,  and  some  others  who 
yesterday  addressed  the  Convention  in  favor  ol 
reconsidering,  must  have  convinced  the  Conven- 
tion ilm  they  were  sufficiently  able  and  eloquent 
to  express  all  they  desired  to  say;  but  if  the 
Convention  were  to  adopt  the  course  those  gen- 
tlemen advocated — if  we  allowed  the  committees 
to  wnte  out  their  reasons  and  arguments  on  pa- 
per, why  these  were  the  very  men  to  whom  this 
advantijie  would  be  given — advantages  which 
other  members  of  the  Convention  did  not  pos- 
sess. Hovv,  lor  instance,  would  they  counter- 
balance the  advantage  that  would  be  given  to 
the  powerful  pen  of  the  gentleman  from  Herki- 
mer, (Mr.  Hoffman,)  who  had  likewise  a  very 
eloquent  tongue.  Perhaps  no  man  could  spread 
out  his  thoughts  on  paper  better  than  the  gen- 
tleman from  Herkimer,  and  afterwards  he  could 
come  here  and  with  the  eloquence  of  a  Patrick  f 
Henry,  a  Henry  Clay,  or  a  Daniel  Webster,  he 
could  sustain  his  report.  He  was  opposed  to 
giving  these  gentlemen  these  advantages  over 
the  lay  members  of  the  Convention. — 
But  there  was  another  reason.  He  was  unable 
to  understand  how  gentlemen  could  from  day  to 
day,  by  the  force  ol  aigument,  sway  the  minds 
of  members  ;  but  true  it  was,  gentlemen  were 
frequently  getting  up  there  and  declaring  them- 
selves converts  to  new  doctrines.  He  was  con- 
vinced, that  the  influence  of  some  gentlemen's 
eloquence  alone  was  yet  much  to  be  dreaded. — 
He  was  reminded  by  such  confessions  of  a  re- 
mark once  made  to  him  by  a  friend  who  rejoiced 
in  religious  conversions — it  was,  "  that  to  be  a 
good  Christiana  man  must  be  converted  every 
day."  [Laughter.]  Now  we  had  here  a  number 
of  that  class  who  were  converted  every  day, 
and  of  course  they  were  good  members.  [Laugh- 
ter.]   It  had  been  said  that  the  permission  to 


make  long,  detailed  reports,  was  for  the  benefit 
of  the  lay  members.  To  that  class  he  Le!<  ng- 
el,  but  he  did  not  ask  gentlemen  to  trouble 
themselves  to  do  any  such  ihing  for  him  5  nor 
had  he  heard  more  than  one  lay  member  ex- 
press any  opinion  in  lav  or  of  it  ;  and  he  appre- 
hended before  that  member  got  thiough  one  re 
port,  he  would  b.;  a  convert  Lack  again  as  he 
was*  the  ether  day.  [Laughter.]  lie  begged 
the  Convention  not  to  trouble  themselves  en  his 
account,  lor  he  was  in  lavor  of  short  talk  and 
short  work.  He  did  not  want  any  written  ar- 
guments spread  out  there  to  go  forth  to  influence 
the  people,  in  a  shape  and  form  which  all  ol  us 
would  not  have  the  lenefit  of. 

Mr.  RUSbELL  said  it  had  been  urged  that 
the  reports  of  committees  would  go  on  .ti.e  jour- 
nals, and  be  feared  some  gentlemen  misunler- 
stood  this  matter.  It  was  fur  the  convention  to 
determine  what  should  go  on  the  journal,  and 
hence  the  argument  was  not  well  taken.  Hav- 
ing been  the  unfortunate  instrument  in  calling 
out  this  debate, he  would  makeone  brief  remark, 
it  was  this — that  this  debate  had  exhibited  a 
most  conclusive  aigument  in  favor  of  the  right 
to  report.  Two  honorable  gentlemen  had  here 
used  language  in  debate  in  reference  *to  each 
other's  motives,  which  neither  on  cool  reflec- 
tion would  put  on  paper  in  his  own  room. — 
Written  reports  would  be  divested  of  all  person- 
alities— of  any  thing  calculated  to  excite  or  in- 
flame the  passions;  while  they  would  be  more 
valuable  in  conveying  information  than  oral 
statements 

Mr  RHOADES  was  in  favcr  of  a  recon- 
sideration'', for  it  was  very  evident  if  we  dil  net 
receive  written  reports,  we  would  have  repot  ts 
in  the  lorm  ol  speeches;  and  he  was  much  mis- 
taken if  some  ol  his  friends  who  opposed  the 
reconsideration,  were  there  when  the  chairman 
of  the  committee  en  canals  made  his  report,  if 
the  Convention  compelled  him  to  report  orally, 
who  would  not  be  led  to  exclaim  "  oh  that  mine 
adversary  had  written  a  book !''  [Laughter.} 
We  should  be  admonished  by  what  we  heard 
yesterday,  that  reports  should  be  written  rather 
than  oral.  It  seemed  that  an  epidemic  had  come 
into  the  Convention.  He  confessed  he  felt  in- 
fected himself.  It  had  been  said  by  physiolo- 
gists that  but  one  disease  could  pievail  in  the 
system  at  the  same  time  ;  the  disease  of  the 
Convention  appeared  to  be  that  sometimes  called 
the  cacoethes  loquendi.  It  would  be  better  to 
exchange  that  for  the  cacoethes  scribendi.  By 
such  a  change  in  our  condition,  we  should  save 
much  timear  d  hasten  the  period  when  we  should 
have  created  an  instrument  for  the  people  to 
adopt  as  their  constitution. 

Mr.  HOFFMAN  not  having  been  here  when 
the  resolution  in  question  was  adopted,  felt 
called  upon  to  say  a  word,  not  on  the  theory, 
but  on  the  practical  effect  and  execution  of  it. 
Pioceed  as  we  would,  time  must  be  consumed. 
It  was  not  enough,  therefore,  that  some  diffi- 
culty might  be  pointed  out  in  any  particular 
case.  We  must  make  a  choice  between  difficul- 
ties. And  it  appeared  to  him,  that  in  this  case, 
a  choice  might  be  safely  made.  If  we  should 
leave  this  Convention  where  the  convention  oi 
1321  was  left,  where  every  other  convention  hac1 
stood,  where  every  legislative  body  in  the  Uni  r 
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now  stood,  its  committees  free  to  report  or  not 
— in  all  probability  they  would  adopt  the  course 
iu  liie  main  adopted  in  the  convention  of  1821. 
Why  distrust  the  committees?     Indolence,  the 
love  of  speaking,  the  hard  labor  of  writing — all 
leaned  to  the  course  taken  by  the  convention  of 
1321,  where  no  man  was  coerced  or  driven  from 
writing.     It  might  be  easy  for  some  to  write  ; 
but  vviioever  had  attempted  to  write  out  an  ela- 
borate opinion  on  any  subject,  had  found  it  more 
difficult  than  he  anticipated  ;  and  he  could  as- 
I   sure  gentlemen  that  no  written  reports  would 
be  made  here  to  any  practical  extent,  unless  the 
committee  making  them  found  that  the  subject 
could  not  be  safely  treated  in  any  other  manner. 
This  was  the   case  in  every  legislative  body. — 
But  suppose  the  rule  to  stand  as  it  was,  and  a 
committee  should  conclude   to  report  against  an 
important  proposition.    How  were  they  to  make 
that  report?     By  saying  that   they  had  com°  to 
that  conclusion — and  that  was  all.     Now,  com- 
mittees  would   not  do   this.     They  would  wait 
until  the  last  day  of  the  session,  when  no  reply 
could  be  made,  no  investigations  could  be  gone 
into,  and  ask  to  be  discharged.     This  would  be 
the  inevitable  result— the  practical  operation  of 
the  rule.     But  suppose  a  committee  should  find 
that  they  could   not   with   safety  present   their 
conclusions,   without  giving    their  reasons    in 
some  form  or  other — either  in  the  form  of  facts, 
leading  inevitably  to  one  result,   or  in  the  form 
of  facts   and  argument.     How  wrould    they  be- 
have ?     They  would  present  their  report  at  your 
table.     Necessity  would  compel  them  to  do  so — 
and  the  Convention  mustdecide  on  its  reception. 
A  majority  can  decide  that  it  shall  be  received. 
That,  in  practice,    would  annihilate  your  rule — 
for  the  Convention  would  not  grant  leave  to  one 
committee  to  report  and   refuse  it  to  another. — 
Your  rule  would  be  annihilated,  and  in  addition 
to  lhat,  you  must  have  an  argument  on  the  ques- 
tion of  reception.     Bui  if  you  rejected  a  written 
report  thus   presented,   was  there   a  man  tnere 
who  did  notknow  that  this  would  excite  an  anx- 
ious curiosity  every  where  to  know  what  it  was 
thai  was  rejected,  an  1  that  it  would    be  sought 
out  and  read  every  where  ?  bo  that  every  where 
they  would  have   the    benefit  of  the   reasoning, 
except  here.     You  could  not  prevent  that  prac- 
tical  effect  of  the   rule  enforced — and   if   you 
could  so  far  enforce  it,   you  could  go  no  farther. 
There  was  a  step  still  within  the  reach  of  a  mem- 
ber, by  which  he  could  vindicate  his  individual 
right  against   the    Convention.     He  would   not 
have  the  Convention  thus  come  incollision  with 
in  lividual  rights.     How  could   the  Convention 
prevent  the  gentleman  from   Monroe  from  wri- 
ting out   his  reasons  at  full  length,  referring  to 
line  and  page  where  the  facts  could   be  found  on 
which   he   rested,  and  giving  it  to  the  press,  to 
be   spread  as   wide  as  the  region  of  letters  ? — 
Would  any  member  who  believed  that  to  be  his 
duty  to    himself  and    fellows,   hesitate  to  take 
that   course  in  his  last  vindication   against  any 
net  of  the  Convention  which  should  seek  to  pre- 
vent  him    from  bringing  his  reasons  before  the 
public?     And    this    would   be   done    too,  under 
circumstances    which  would  preclude  any  reply 
to   reasoning,   which   gentlemen   seemed  to  im- 
agine might  be  stroiisr  enough  to  overthrow  the 
judgment "of  the  Ccavemicn.  That  would  be  the 


practical  result.  If  gentlemen  doubted  it,  they 
had  only  to  look  back  to  a  case,  where  not  even 
closed  doors  and  the  strongest  injunctions  that 
could  be  imposed  on  man,  did  succeed  in 
destroying  individual  independence.  Luther 
Martin  told  the  people  of  the  U.  Stales,  in 
spite  of  all  regulation  to  the  contrary,  what  he 
had  done,  and  the  reasons  for  his  conduct.  But 
if  you  permitted  a  committee,  against  a  love  of 
ease,  against  a  desire  to  speak,  against  the  sat- 
isfaction of  being  heard,  against  the  opportuni- 
ty of  choosing  a  new  argument  in  the  progress 
of  debate — to  embody  in  writing  when  they 
thought  proper,  their  arguments,  to  be  read, 
considered,  and  if  there  were  error  in  it,  exposed 
here  before  the  country — he»sked,  if  that  would 
not  be  the  best,  the  wisest  course?  For  his 
own  part,  there  was  no  labor  more  disagreeable 
to  him  than  that  of  writing.  That  he  presumed 
wrould  be  found  true  of  almost  every  other  mem- 
ber. If  they  thought  differently,  itVas  because 
they  had  not  been  compelled  to  try  their  hands 
on  a  responsible  argument — for  a  more  respon- 
sible act  a  man  could  not  be  called  on  to  do — an 
argument  yet  to  oe  answered, considered,  adopt- 
ed or  rejected.  Believing  this,  he  should  vote  to 
reconsider — hoping  the  convention  would  net 
embarrass  itself  in  any  way  in  this  matter — but 
leave  gentlemen  I'vet  to  write  out  or  speak  out 
the  reasons  for  their  action,  as  they  might 
choose. 

Mr.  WARD  was  quite  sure  when  he  moved 
an  adjournment,  that  if  this   matter  was  called 
up,  it  would  lead  to  a  protracted  and  unprofita- 
ble debate,    and  such    he  must  be   permitted  to 
say,  had  been  the  result.     Entertaining  the  same 
opinion  which  he  at  first  had,    he  should  vote  a- 
jiainst  the   motion  to  reconsider— and  whilst  he 
!>aid  this,  he   would  ava  1  himself  of  the  eppor- 
lunity  to  answer  but  a  single  objection  rai-ei  by 
two  or   three  gentlemen — among   others   by  the 
gentlemen  from  Essex  and  Rensselaer.     They 
alluded  to  the  practice  of  legislative  bodies  as  at 
war  with  the   resolution  in    question.     And  yet 
they  failed  to  present  a  single  case  where  a  Con- 
vention  had  been  held,  either  in  this  state  or  the 
Union,    where  any  written  argument  I  a.l    been 
presented   with  a   report.     He  thought  he  heard 
the   gentleman   from  Essex   say  that  there   had 
been  such  cases,   and    Mr.  W.  sought   an  over- 
view   with    the    gentleman    personally,    after- 
wards, an  J  asked  him  if  he  could   recillet  an 
instance  of  the  kind,  in   any  Convention   in  t!  is 
country.     And  the   gent'eman  very  frankly  tell 
him,  after  taxing  his  recollection,  that  he  could 
not  recall  such  a  case.     He  would  now  say,  that 
in  the  process  of  forming  the  con>tilution  of  the 
U.S.,  not  a  solitary  report  of  the  character   al- 
luded  to,  vyas  made.     So  when  thai  constitution 
was  submitted  to  the  people  of  the  thirteen  slates, 
not   a   solitary   repoit   was  made,   argumenta- 
tive  or    otherwise.      And    fence    the   cn*e  of 
Luther  Maitin,    to   which    the  gentleman  from 
Herkimer    had   alluded    with    his    usual   force 
and    eloquence.     He  felt  it  necessary  to  present 
hi*,  views  to  the   public;  and  did  it,  as  evny 
other  gentleman   could   now.     He  did  no*  and 
could  not   present  a   report,  and*  hence   he  ad- 
dressed his  letter  to  the  American  people.     For 
himself,  Mr.  W.  said,  became  here  unci  mruittej 
on  any  question.    He  did  uot  stand  couxautteU  to 
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any  change  of  the  judiciary  system.  He  was 
there  open  to  conviction  j  and  if  gentlemen,  when 
the  matter  was  open,  should  satisfy  him  that  it 
was  expedient  to  change  it,  he  should  go  with 
them.  It  satisfied  that  judges  should  be  elected, 
he  would  go  with  those  who  advoeated  that 
principle.  But,  as  yet,  he  was  not  satisfied. 
He  repeated,  he  came  the-re  uncommitted  on 
these  grave  questions.  Still,  if  he  were  to  pre- 
sent a  report  of  any  character  in  writing,  he 
should  ieel  bound  to  stand  by  it,  and  to  fortify  it 
with  all  the  power  and  ingenuity  at  his  com- 
mand. He  might  add,  that  probably  not  all  the 
philosophers  and  logicians  here,  would  change 
his  views.  He  did  not  desire  to  be  placed  in 
such  a  position.  He  maintained  that  this  ccun. 
try  would  have  been  involved  in  endless  ditficul- 
ty,  if  we  could  have  gone  back  to  the  Conven- 
tion  of  the  Union,  and  referred  to  reports  for 
the  reasons  why  this  and  that  provision  was  in- 
serted, in  the  constitution  of  the  U.  S.  Take  the 
question  of  the  power  of  Congress  under  the 
constitution,  to  grant  charters  of  incorporation, 
a  question  which  had  been  discussed  with  great 
ability  every  where — some  insisting  that  Con- 
gress had  that  power,  and  others  denying  it. — 
All  would  remember  that  it  had  been  said,  that 
when  that  question  was  under  consideration 
in  the  Convention,  an  amendment  was  present- 
ed giving  in  terms  the  power  to  Congress  to 
grant  charters  and  that  it  was  voted  down.  Yet 
his  learned  and  distinguished  friend  from  Essex 
(Mr.  Simmons)  would  tell  him — he  had  told  him, 
that  although  that  was  voted  down,  it  was  be- 
cause the  Convention  thought  the  instrument 
conveyed  that  power  without  it.  Mr.W.'s  opin- 
ion was  the  oilier  way.  But  suppose  a  solemn, 
deliberate  report  had  been  made  against  that  a- 
mendment,  on  the  ground  that  the  pow-er  was 
there  already,  how  much  more  difficult  the  ef- 
fort on  the  pa  it  of  those  who  contended  for  a 
strict  construction  of  the  instrument,  to  keep 
Congress  an  J  the  government  within  the  strict 
line  marked  out  by  it.  And  he  was  one  ol  those 
who  contended  that  Congress  had  no  power  ex- 
cept such  as  was  ciearly  and  affirmatively  given 
in  the  constitution.  Others,  and  he  need  not 
designate  them  with  more  particularity — conten- 
ded that  if  the  power  was  not  there  in  so  many 
words,  it  was  there  by  implication,  ?  nd  they 
would  take  it.  And  it  was  fortunate  for  the 
country  that  this  matter  was  left  where  it  was, 
to  be  determined  by  the  instrument  itself,  and 
its  plain  letter  and  meaning.  So  with  the  ques- 
tion of  the  tariff — which  had  given  rise  to  a 
world  of  discussion  from  one  end  of  the  Union 
to  the  other — one  side  contending  for  the  power 
of  Congress  to  pass  a  protective  tarifl,  and  the 
other  against  a.  In  what  condition  would  » he 
contending  parties  find  lhemselves,were  we  able 
to  go  behind  the  instrument  and  its  clear  intent 
and  meaning  to  the  reports  of  members  who  had 
a  hand  in  framing  it?  He  appealed  to  the  Con- 
vention to  leave  the  constitution  we  might  frame 
in  the  position  in  which  the  framers  of  the  U.  S. 
and  state  constitutions  left  the  work  of  their 
hands — open  to  such  construction  as  its  letter 
and  spirit  fairly  indicated,  and  not  according  to 
to  the  views  of  individual  members  presented  in 
the  shape  of  reports.  He  asked  pardon  for 
iiavxag  icespa&sed  *a  iftfig-Wi  Ui€«4Jtemioa#f  the 


body — hoping  that  this  question  would  be  set- 
tied  without  further  debate. 

Mr.  LOO  MIS  here  called  for  the  ayes  and 
noes,  and  they  were  ordered. 

Mr.  CHAI  FIELD  had  a  word  to  say  in  rela. 
tion  to  the  effect  ol'  the  resolution  which  it  was 
proposed  to  reconsider — for  he  perceived  that 
its  effect  was  misapprehended  in  certain  quar- 
ters. It  did  not  prohibit  the  making  of  written 
reports.  It  was  only  an  expression  of  opinion 
that  it  was  inexpedient  to  do  so.  It)  as  the  gen- 
tlernan  from  Herkimer  (Mr.  Hoffman)  repre- 
sented, it  amounted  to  a  positive  prohibition, 
then  it  would  be  the  duty  of  the  Chair,  upon  a 
report  being  presented,  to  declare  it  out  of  order. 
Such  was  not  ihe  effect  of  the  resolution— but 
committees  were  just  as  much  at  liberty  to  make 
reports,  as  if  it  had  never  passed. 

Mr.  STETSON:  If  not  prohibitory,  will  the 
gentleman  give  us  its  meaning  in  unambiguous 
terms  ? 

Mr.  CHATFIELD  replied  that  the  resolu- 
tion was  in  perfectly  unambiguous  terms  The 
gentleman  might  ransack  all  the  lexicons  in  the 
library  in  vain  to  find  a  word  more  expressive 
or  plainer  than  the  word  inexpedient.  It  was 
not  mandatory  or  prohibitory  j  nor  could  the 
Chair  shut  out  a  report,  as  out  of  order  under 
the  resolution.  It  was  an  expression,  to  this 
effect — that  the  course  pursued  by  the  Conven- 
tion of  1821,  could  be  profitably,  and  ought  to  be 
pursued  here.  Another  reason  presented  by  the 
gentleman  from  Herkimer,  he  desired  to  remark 
upon.  It  was  plausible  on  its  face,  but  when  it 
came  to  be  examined  proved  to  be  a  fe-'o-de-se 
— a  two-edged  sword,  which  applied  with  more 
force  against  the  gentleman's  position  than  in 
favor  of  it.  The  remark  was  that  committees 
chaiged  with  some  special  duty,  if  they  could 
not  submit  written  reports,  would  delay  until 
the  last  day  of  the  session,  and  then  either  ask  a 
discharge,  or  report  unfavorably.  But,  if  they 
reported  reasons  and  arguments  as  the  gentleman 
from  Herkimer  would  have  them,  against  a  pro- 
position— and  that  loo  on  the  last  day  of  the 
session,  what  opportunity  would  the  friends  aid 
movers  of  the  proposition  have  to  deitnJ  it  ?— 
What  fairness  or  justice  would  there  be  in 
such  a  course?  What  equality  would  that  give 
us,  in  presenting  our  views  of  subjects  that 
might  be  presented  here  ? 

Mr.  HOFFMAN  (with  Mr.  Chatfield's  per- 
mission) interposed — saying  that  any  member 
could  at  any  time  take  a  rule  ordering  a  com- 
mittee to  report.  But  without  such  order,  a 
committee  opposed  to  a  proposition,  and  not 
permitted  to  report  reasons,  would  delay  until 
the  close  of  the  session,  and  then  ask  to  be  dis- 
charged. 

Mr.  CHATFIELD  insisted  that  in  practice 
there  would  be  no  difference  whatever.  A  com- 
mittee opposed  to  a  proposition,  that  would  de- 
lay  to  the  end  of  the  session,  and  then  ask  a  dis- 
charge, never  would  submit  a  written  report  be- 
fore,"unless  under  the  order  ol  the  body.  But 
Mr.  C.  wou?d  not  enlarge  further  than  to  say, 
that  in  practice  the  standing  committees  of  a 
legislative  body  seldom  made  written  reports,—- 
Select  committees  were  sometimes  directed  to 
report  a  statement  of  facts,  but  standing  commit- 
tees  replied  vx  not*  as  ilxey  ch&se,  m  wxiiimj;— > 
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as  the  committees  of  this  body  might  under  the 
resolution  in  *question.  But,  he  did  not  regard 
th;s  body  in  the  light  of  a  legislative  body,  with 
two  branches  acting  as  checks  on  each  other, 
and  an  executive  having  a  check  on  both.  We 
were  a  single  body,  charged  with  a  specific  duty, 
and,  as  had  been  said  by  the  gentleman  from 
Westchester,  no  such  body  ever  yet  embarrassed 
its  operations  by  these  written  reports.  This 
was  the  first  time  he  ever  heard  of  the  proposi- 
tion being  urged  with  such  pertinacity. 
4  Mr.  STETSON :  Has  the  gentleman  ever 
heard  of  a  prohibition  ? 

Mr.  CHATF1ELD:  No  other  prohibition  than 
the  practice  of  such  bodies  every  where. — 
That  is  prohibition  enough. 

Mr  LOOMIS  sail  the  course  proposed  under 
this  motion  was  not  a  new  one.  No  legislative 
body — not  even  the  convention  of  1321 — had 
adopted  such  a  resolution  as  that  which  it  was 
desired  to  reconsider.  No  body  with  which  he 
had  any  acquaintance,  had  been  guilty  of  the 
absurdity  of  referring  matters  to  committees, 
and  then  refusing  to  hear  the  reasons  which  had 
led  them  to  their  conclusions.  When  gentlemen 
said  that  reports  had  not  been  the  practice,  they 
said  nothing  to  the  question.  lie  was  not  pre- 
pared to  say  that  written  reports  had  not  been 
the  practice  in  many  cases  in  conventions.  The 
argument  here  was  simply  this,  that  reports  of 
committees  were  calculated  to  exercise  an  undue 
influence,  and  gentlemen  were  disposed  to  vote 
against  having  reports,  for  fear  they  should  read 
them  and  be  satisfied  with  their  conclusions. — 
The  gentleman  from  Seneca  (Mr.  Bascom),  who 
put  a  case  respecting  a  separate  chancery  juris- 
diction, was  afraid no,  he  was  not  afraid  of 

its  influence  on  his  own  mind — but  was  afraid  it 
would  influence  others!  What  man  on  that 
floor  was  ready  to  confess  that  he  was  afraid  to 
read  the  reasons  urged  by  a  committee  which 
the  Convention  had  selected  to  consider  any  mat- 
ter, lest  he  should  get  information  and  be  con- 
vinced ?  By  the  same  process  of  reasoning, 
they  might  be  induced  to  shut  their  ears  to  the 
debates  on  that  floor,  from  a  fear  that  they 
might  be  prejudiced  on  some  subject.  The 
Convention  sent  out  a  committtee  to  investigate 
and  deliberate,  a'nd  at  the  same  time  they  told 
the  committee,  you  shall  not  make  a  writ- 
ten report,  lest  you  should  influence  us  who 
send  you  out  for  that  purpose.  It  was  said 
that  the  resolution  proposed  to  be  reconsid- 
ered, was  not  mandatory.  But  who  were  the 
committees?  Representatives  of  this  Convention 
—  not  as  the  gentleman  from  Otsego  had  said, 
possessing  the  power  of  the  Convention — but  bo 
dies  appointed  to  examine  and  collect  informa- 
tion for  the  body  by  which  they  were  created; 
and  would  such  committees  act  in  opposition  to 
such  an  expressed  opinion  of  the  body?  Not  un- 
less thev  felt  themselves  able  to  appeal  again  to 
that  body  against  its  own  absurd  dtcision — a  de- 
cision which  said  in  effect,  we  are  disposed  to 
suppress  the  truth  from  a  fear  that  we  shall  be 
prejudiced  in  its  favor.  Some  gentleman  had 
assumed  that  the  reports  would  be  erroneous 
and  that  they  might  mislead  the  people;  and 
that  hence  they  would  shut  their  ears  to  the  pro- 
cess of  reasoning  by  which  ihe  committee  had 
come  to  its  conclusions.    The  same  reasoning 


would  induce  them  to  suppress  debates  on  that 
floor,  for  they  too  might  influence  the  people. — 
Now,  every  member  was  a  member  of  a  com- 
mittee, and  each  one,  if  he  did  justice  to  the  sub- 
ject committed  to  him,  would  sit  down  and  ex- 
amine it,  with  his  pen  in  his  hand  to  record  his 
opinions.  That  was  the  best  mode  of  thinking, 
as  all  had  doubtless  found,  and  to  think  thus, 
they  must  have  documents  before  them.  He 
would  not  detain  the  Convention  further  than  to 
advert  to  a  remark  of  the  gentleman  from  Otse- 
go, imputing  to  several  gentlemen,  of  whom  he 
was  one,  sinister  designs  in  desiring  to  have  the 
committees  at  liberty  to  make  reports  if  they 
thought  proper.  And  he  had  only  to  say  in  re- 
ply that  such  an  imputation  was  unworthy  of 
that  gentleman,  and  was  not  deserved  by  those 
to  whom  it  was  applied. 

Mr.  SIMMONS  did  not  intend  to  take  up 
much  time,  but  there  was  a  principle  involved 
in  this  matter.  As  Dr.  Franklin  had  said,  great 
principles  were  often  found  in  a  very  little 
thing.  What  was  the  principle  here  ?  It  was 
whether  reasons  that  were  to  be  given  by  com- 
mittees, should  be  rendered  in  writing,  that  all 
might  have  due  notice  of  them,  and  examine 
them  as  business  matters,  an  1  be  prepared  to 
put  down  what  was  wrong  and  sustain  what 
was  right — or  whether  they  should  be  given 
orally.  Now  he  appealed  to  every  gentleman 
who  was  acquainted— and  all  were  more  or  less 
— with  private  transactions,  if  when  they  serv- 
ed on  business  committees,  they  put  their  points 
and  arguments  in  writing,  they  did  not  transact 
their  business  better  and  more  satisfactorily  ? — 
There  could  be  no  doubt  about  that,  whatever. 
In  ancient  times,  before  the  art  of  printing  was 
in  use,  they  were  obliged  to  depend  on  oral 
statements,  but  now  we  could  print  much  more 
easily  than  they  could  even  at  the  adoption  of 
the  Declaration  of  independence.  It  npptared 
to  him  that  there  could  be  no  doubt  about  this. 
It  was  eminently  protective  of  the  right  of  mi- 
norities. When  he  was  in  a  minority  in  such  a 
body,  he  desired  to  put  the  majority  on  their 
written  reasons.  What  guarantee  had  the  pub- 
lic that  the  result  of  their  labors  there  would  be 
a  good  constitution  ?  It  was  because  we  were 
willing  to  abide  by  it  ;  to  rest  our  reputation 
upon  it,  and  if  the  instrument  we  produced 
were  a  bad  one,  we  should  all  share  the  respon- 
sibility. He  always  felt  best  satisfied  when  he 
could  get  a  man  on  paper,  for  then  he  knew 
what  he  had  to  approve  or  oppose.  Some 
gentlemen  had  spoken  of  the  Convention 
as  unlike  a  legislature,  and  therefore  they  should 
not  have  reports;  whereas  he  thought  it  was 
the  legislature  of  a  legislature.  It  was  a  body, 
if  the  people  confirmed  their  acts,  making  a  Jaw 
which  comprehended  a'l  other  laws.  Where  was 
the  dissimilarity  of  their  proceedings  ?  When 
we  formed  a  constitution  we  formed  a  holy  of 
laws — the  organic  or  fundamental  law — and  if 
there  was  any  utility  at  any  time  in  having  the 
the  reports  and  reasons  of  committees,  we  shulud 
have  them  then  that  members  might  examine  and 
criticise  them.  It  seemed  to  him,  if  gentlemen 
had  not  allowed  themselves  to  be  carried  away 
by  their  prepossessions,  there  woijld  bt?  but  very 
little  trouble  on  this  subject.  He  had  no  doubt 
a  constitution  formed  by  a  Convention,  acting 
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upon  reports*  calmly  written  and  examined, 
would  be  a  very  different  thing  from  a  constitu- 
tion formed  by  a  body  under  the  influence  of 
declamation,  and  carried  away  by  the  force  of 
oratory.  He  declared  that  he  had  rather  see 
debating  stopped,  nineteen-twentieths  of  which 
was  for  Buncombe,and  act  on  sound,  written 
reasons  and  reports. 

Mr.  BAKER  here  moved  an  adjournment,  but 
the  motion  was  lost. 

Mr.  HARRISON  rose,  saying  that  he  was  a- 
bout  to  move  the  previous  question.  [Laughter, 
and  cries  of  "  it's  unnecessary. "] 

The  question  was  then  taken,  and  there  wrere 
ayes  52,  noes  63,  as  lollows; 

A  YhS -Messrs.  Hrown,  Frundage,  Clark,  Cone'y, 
Cook,  Cornell,  Cuddeback,  Dana,  Dan.ortb,  Dubois, 
Gebharri,  Greene,  Hart,  Hoffman,  A  Huntington,  E 
Huntington,  Hutchinson,  Keruan,  Kingsiey,  Loomis, 


Mann,  McNeil,  Munro,  Nellis,  Nico-1,  O'Coner,  Per- 
kins, Porter,  Powers,  Hhoades,  lluggles,  KnsseP,  St. 
John,  San  lord,  Shaw,  Minmons,  VV  h  >pencer,  Ste- 
phens,Metson,  Tall,  Taggart,  J  J.  Taylor  vv  Ta>  lor, 
iilden,  Town  end,  I  utiul  ,Vau  >choonuuven,  W  itbeck, 
Wood,  Yawger,  J.  Young,  th    Piesi  t»  nt.— 52. 

>\AvS  Messrs.  Angel,  Archer,  F  F  t  aclais,  H. 
Backus,  Baker,  «  ascom,  I  ergeu,  Bouek,  I  nice,  Hull, 
Burr.  Camhreleng,  J)  I)  Campbel  ,  <  atidee,  Cramber- 
laiti,  Chalh'eld,  Clyde.  Dodd,  I  orlon,  Plunders.  For- 
syth, Gardner.  G  aham,  Harris,  Harrison,  HuuC  Hyde, 
Jones,  Jordan,  Kemble,  Kennedy,  Kirkland,  MeNiiti, 
Mirvin,  axwell,  Miller,  iYJorris-  Murphy,  Nicholas, 
Parish,  Patterson,  I'ennimat,  iiichmond,  Hiker,  Scats, 
>haver,  r-hepard  K.  Spencer,  Manton,  Stow,  Strong, 
Swaekhtmer,  Tal  madg**,  Vraehe,  Ward,  Warren,  Wa- 
terbury,  White,  V1  il  aid,  Worden,  A.Wright,  VV.  B. 
Wright,  A.  W.  Young— 63. 

So  the  Convention  refused  to  reconsider. 
The  Convention  then  adjourned   to  11  o'clock 
to-morrow  morning. 


WEDNESDAY,  JUNE  24. 


Prayer  by  the  Rev.  Mr.  Clapp. 

Mr.  KENNEDY  presented  the  memorial  of 
Archibald  Watt  of  the  city  of  New  York,  rela- 
tive to  assessments.  Referred  to  the  14th  stand- 
ins  committee. 

Mr.  PERKINS  presented  returns,  in  answer 
to  interrogatories,  from  the  First  Judge  and  the 
Surrogate  of  St.  Lawrence  county,  and  it  was 
referred  to  the  committee  of  five. 

The  PRESIDENT  laid  before  the  Conven- 
tion a  communication  from  the  Secretary  of 
State,  N.  S  Benton,  esq.,  furnishing  a  list  or 
Statement  of  all  officers  appointed  by  the  Gov- 
ernor  alone,  and  by  the  Governor,  by  and  with 
the  consent  of  the  Senate,  in  answer  to  a  reso- 
lution of  the  Convention.  It  was  referred  to 
committe  number  seven,  and  800  copies  were  or- 
dered to  be  printed. 
STATE  OFF»CF,RS--//ieir  ELECTION,  TENURE,  &c 

Reports  of  committees  having  been  announ- 
ced as  in  order, 

Mr.  CHATFIELD,  from  the  sixth  standing 
committee,  said  he  had  been  directed  by  the 
committee  of  which  he  had  the  honor  to  be 
chairman,  to  make  a  report.  He  therefore  re- 
ported as  follows: 

The  standing  committee  on  u  the  e^ction  or  ap- 
pointment of  all  officers  (other  than  legislative  and  ju- 
dicial and  the  governor  and  lieutenant-governor, )whose 
duties  and'powers  are  not  local ;  and  their  powers,  du- 
ties and  compensation, "  beg  leave  <o  report  in  part 
per.O'innice  of  the  duties  committed  to  them,  the  Jo  I 
lowing  proposed  article,  in  lieu  of  section  (i  of  article 
4  of  the  extstiug  constitution 

ARTICLE . 

$  The  Secretary  of  State,  Comptroller,  Treasurer 
an  l  Attorney  General  shall  oe  eho&en  by  the  people  at 
si ti  annual  geneiai  election,  and  shall  hold  their  offi  es 
lor  two  years.  The  Secretary  of  State  and  Comptrol- 
ler ^iatl  receive  *n  annual  silary  of  two  thousand  and 
Jive  I  .it  ml  red  dollars;  tne  Treasurer  shall  receive  an 
annual  salarvofone  thousand  five  hun<red  dollars; 
mid  the  Attorney  General  shill  teceive  an  annual  sal- 
ary of  wo  thousand  dollars;  but  he  shall  not  receive 
any  other  or  further  fees,  perquisites  or  compensation 
for  *ny  se  vies  performed  by  him  a*  Attorney  Genera  i 

§  The  s  ate  Eng'neer  ana  >urveyor  shall  be  chosen 
at  a  general  llecnon,  and  shall  hold  his  office  two 
years;  but  no  persou  »-hall  be  e  ected  to  said  office  who 
is  not  a  practical  engineer,  and  has  not  pursued  civil 


engineering  as  a  business  or  profession  for  seven  sue* 
cessiw  years  next  before  his  election  He  shall  re- 
ceive an  annual  salary  of  two  thousand  dollars  and 
his  necessary  expeu  es  while  travelling  on  official 
business  on  the  line  oJ  the  canals  and  public  works  of 
this  s  ate 

§  Three  Canal  Commissioners  shall  be  chosen  at 
the  general  election  which  shall  be  held  next  after  the 
adoption  of  this  Const  union,  one  of  whom  shall  hold 
his  office  for  one  year,  one  s-hall  hold  hi*  rffice  for  two 
years,  and  one  shall  ho'd  his  office  for  three  years  — 
The  Ci  mmbsiouers  oJ  the  Canal  Fund  shall  m  ei  at 
the  Capitol  on  the  first  Monday  of  January  next  after 
such  election,  and  determine  by  ht  wh  eh  of  said  torn- 
missioners  shall  ho  d  his  office  J"«»r  one  year,  which  1<  r 
two  years  and  which  lor  three  years,  and  ll  ere  shall 
be  elected  annually  thereafter  one  Canal  Commiss  oner, 
who  shall  hold  his  office  three  years.  'I  he  ant.ual 
salary  of  ?i  Canal  Comu  issioner  sh>ll  be  sixteen  hun- 
dred dollars,  and  his  necessary  expenses  while  travel- 
ling on  the  line  of  the  cunls  ol  mis  state  on  official 
business  as  such  commissioner. 

$  Three  inspectors  of  .-tate  prisons,  s^all  be  elect- 
ed at  the  ten  nil  election  which  shall  i  e  held  next  alt*  r 
the  adoption  of  this  constitution,  one  of  whom  shall 
hoi  I  his  office  for  one  year,  and  one  for  two  years,  and 
one  fo  three  years  The  Governor,  Secretary  of  >tae 
and  Comptroller  shall  meet  at  th  Cap  tol  on  the  first 
Monday  of  January  next  succeeding  such  election,  and 
de  ermine  by  lot  which  of  said  inspecors  shall  hoUl  his 
office  for  one  year,  which  for  two,  and  wh  th  fur 
three  years  ;  and  there  shall  be  elected  annually  there- 
after, one  inspector  of  sta  e  prisons  who  shall  hold  his 
office  for  three  years;  said  inspectors  shall  have  tlie 
charge  and  superintendence  ol  the  state  prisons,  and 
shall  appoint  all  the  officers  therein,  and  shal  receive 
four  dollars  e«ch  for  every  day  actually  occupied  in 
official  duty  at  the  prisons  or  at  the  Capitol,  and  ten 
c-nts  for  tvery  mile  actually  travelled  on  official  busi- 
ness All  v»c*neiesin  the  office  of  such  inspector  shall 
be  filled  by  the  Governor,  till  the  next  elei  fion. 

$  The  Lieu  enant-Governor,  S  eaker  of  the  Ass^m- 
bly,  Secret  ry  «  f^t  te,  Comptroller,  Treasurer,  Attor- 
ney-General,  *nd  State  Engineer  and  Surveyor, shall  be 
the  Commissioners  of    he  hand  <<ffice. 

The  Lieutenant-Governor,  Secret  aiy  of  State,  Comp- 
troller, Treasurer  and  Attorney-Gen  ral  shall  be  the 
Commissioners  of  the  C^n   1  Fu  d 

'I  he  Canal  Bo^rd  shall  consist  of  the  Commissioners 
of  the  Canal  Fund,  the  State  Engineer  and  Mirveyor 
and  the  Canal  Commission*  is 

j>  No  law  shall  be  passed  creatine  or  enntin*  iu#  any 
office,  foi  the  in?pe<  tion  of  any  article  of  merehaud  ze, 
pro'nee  or  manufacture  (excet  t  -alt  rnmula<  tuicd 
within  this  state)  and  all  exts  ing  Iaw«  antt  orizingnr 
i  roviding  for  such  inspection,  and  the  offices  created 
thereby,  are  hereby  abrogated. 

This  was  but  a  report  in  part  for  it  was  pos* 
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sible  other  offices  might  be  created  by  the  Con- 
vention  on  which  the  committee  might  be  called 
upon  to  report.  He  explained  further  that  the  re- 
port now  mad<*  was  not  one  in  all  its  details,  on 
which  the  committee  were  unanimous;  but  the 
committee  had  agreed  that  the  report  should  be 
made,  each  member  of  it  reserving  to  himself  the 
right  to  offer  such  amendments  as  he  pleased 
when  the  report  should  be  considered  in  com- 
mittee of  the  whole.  It  was  not  1:js  intention  at 
this  time  to  give  a  statement  of  the  reasons  why 
some  of  the  proposed  changes  were  recommend- 
el  in  the  organization  of  the  departments  of 
state;  for  he  should  have  an  opportunity  to  do 
}>o  when  the  Convention  should  go  into  commit- 
tee of  the  whole  upon  it 

Mr.  TALL  MADGE  remarked  that  the  gen- 
tleman from  Otsego  had  informed  them  that  the 
report  was  not  the  unanimous  report  of  the  com- 
mittee, but  did  not  say  it  was  in  all  its  parts,  the 
report  of  a  majority;  he  desired  the  gentleman 
to  explain  how  that  was. 

Mr.  CHATFIELD  had  only  to  say  to  his  ven- 
erable friend  from  Dutchess  that  he  should  hard- 
ly venture  to  make  a  report  from  a  committee 
unless  he  had  the  authority  of  the  committee  for 
making  it<  This  report  the  committee  had  di- 
rected to  be  made,  members  of  it,  however, 
reserving  to  themselves  the  right  to  express  their 
views  upon  its  details  in  committee  of  the  whole. 
He  now  moved  that  the  report  be  referred  to  the 
committee  of  the  whole  and  printed,  which  was 
ag-eed  to — the  number  to  be  printed  being  fixed 
at  500,  on  the  motion  of  Mr.  RICHMOND. 


Resolved,  That  the  committee  on  the  powers  o. 
comities,  towns  and  othrr  municipal  corporations,  en- 
•oiire  iuto  ihe  expediency  or  providing  in  the  constitu- 
tion for  the  enactment  of  such  general  laws  a*  in  y  he 
deemed  necetsaiy  lor  the  g  vernment  ul  s  id  counties, 
towns,  &c  ;  and  also  that  thv  board 8  of  supet  visors  in 
thesevera  coun'iesiu  the  state  b<-»  restricted  to  the  ex- 
ercise of  such  powers  as  are  administrative  aud  not 
legislative. 

'JUSTICES'  COUNTS. 

Mr.  WATER  BURY  offered  the  following, 
which  was  agreed  to  : — 

Resolved,  That  he  committee  on  the  judiciary  be  in- 
structed to  inquire  into  the  expediency  of  mcrea>ing 
the  amount  of  judgments  rendered  by  justices  of  he 
peace— that  a  court  of  appcil  may  be  formed  to  settle 
appeals  from  justices  court.*,  in  such  u  snmei  thai  the 
ends  of  justice  may  be  reached,  cosW  saved,  and  diffi- 
culties stilled  with  nure  dispatch. 

Mr.  TAGGART  presented  a  plan  of  a  judi- 
ciary system  which  was  referred  to  the  commit- 
tee on  the  judiciary. 

C    MPEvSATlON  OF  CIVIL  OFFICERS. 


THS  PARDONING  POWER. 

Mr.  RHOADES  said  he  held  in  his  hand  a 
resolution  which  contained  matter  in  reference 
to  which  the  committee  had  in  part  reported  • 
yet  there  were  matters  contained  in  the  resolu- 
tion in  relation  to  the  powers  and  duties  of  a 
class  of  officers  on  which  the  committee  had  not 
reported,  and  theref  re  he  would  send  up  his 
resolution,  striking  out  so  much  as  had  been  an- 
ticipated by  the  action  of  the  committee. 

The  Secretary  read  the  resolution,  as  follows: 

Kesolved,  That  it  be  referred  to  the  sixth  standing 
committ  e  to  inquire  into  the  expediency  of  amen  in<r 
the  cons  itution  so  as  to  provide  for  the  election  or  ^p- 
poiirmeiu  of  a  board  of  officers,  to  be  denominated  the 
Commissioners  of  State  Prisons,  whose  p  wers  and 
duii  s  shall  be  to  prescribe  the  mode  of  discipline  and 
general  government  of  the  State  Prisons,  and  who,with 
the  Governor  of  the  state,  shall  constitute  the  sole 
power  to  grant  pardons  to  such  offenders  as  shall  be 
sentenced  to  the  State  Prisons. 

Mr.  NICHOLAS  said  it  appeared  to  him  that 
the  latter  part  of  the  resolution  more  properly 
belonged  to  the  committee  on  the  duties  of  the 
governor:  the  first  part  had  been  reported  up- 
on. He  would  however,  ask  the  gentleman  to 
allow  the  resolution  to  be  referred  to  the  com- 
mil  tee  of  the  whole  having  in  charge  the  report 
made  this  morning. 

Mr.  RHOADES  preferred  to  lay  it  on  the  ta- 
ble until  he  had  had  time  to  read  the  report 
made  this  morning. 

It  was  laid  on  the  table  accordingly. 

BO\RDS  OF  SUPERVISORS. 

Mr. WHITE  offered  the  following,  which  was 
adopted  :— 


Mr.  PERKINS  submitted  the  following  reso- 
lution : — 

Resolved,  That  all  civil  officers  chosen  or  appointed 
for  a  pcrio.l  of  three  years,  or  less,  ought  to  receive  a 
compensation  which  shall  neither  be  increased  n  •  di- 
minis  ed  during  the  term  for  which  they  s  all  have 
been  elected  ;  so  that  all  laws  passed  after  tht  consti- 
stution  f-hall  take  effect,  relating  to  the  compensation 
ol  such  officers,  shall  relate  omy  to  the  then  future  in- 
cumbents of  such  offices. 

Mr.  P.  said  in  submitting  this  resolution  to  the 
consideration  of  the  Convention  he  did  not  pro- 
pose to  refer  it  to  any   committee.     There  was 
no  committee  that  could  properly  have  it  espe- 
cially in   charge,  for  the   subject  matter  of  the 
resolution  was  diffused  in  its  operation  through 
a  great  variety  of  committees.  He  had  supposed 
until  he  came  here,  that  the  business  of  a  con- 
stitutional  Convention   was   to   define   anl  lay 
down  propositions  of  government,  principles  t~f 
legislation,  the  powers  of  the  executive  an  J  ju- 
dicial departments,  and  perhaps  to  limit  and  de- 
fine the    powers   and   the  reserved   rights   and 
privileges  of  citizens.     These  he  had   supposed 
to  be  the    principal    object*  to    be  attained    by 
a  fundamental   law.     But  a   great  variety    of 
resolutions  had  been  offered,  and  a  great  variety 
of  matter  thrown  before  them,  which  seemed  to 
him  to  be  proper  subjects  for  legislation,  not  for 
constitutional    enactment.     The    committee  to 
which  he  had  the  honor  to  belong  had  proposed 
to  fix  the  salaries,  or  compensation  to    be  paid 
to  certain  officers,  as  well  as   their  duties  and 
mode  of  appointment.     Another  committee  pre- 
viously reported  a  proposition   to  fix   the   com- 
pensation to  be  paid  to  the  governor  and  to  h>s  se- 
cretary, together  with  his  house-rent  and  various 
other  matters,  which  would  appear  to  be  rather 
subjects  for  legislative  detail,  than  constitutional 
provision.  Considerable  feeling  had  been  excited 
in  the  community  on  account  of  what  had  been 
supposed  by  some  to  be  legislation  prompted  by 
party  motives,   local  hatred,  and   private  pas- 
sions ;  and  in   some  quarters  also,  it  had  been 
imputed  that  attempts  had   been  made  to  alter 
the  compensation  of  officers  and  to  lower  them 
for  the  purposes  of  local  popularity.    He  appre- 
hended the    proposition   he   had    now  offered 
would   avoid  such   imputations  on   legislation ; 
for  if  the  legislature  could  not  act  on  existing 
incumbents,  there  would  be  no  motive  but  to 
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legislate  on  true  principles,  as  it  would  not  be 
known  what  party  might  succeed  them.  He  had 
objections  lo  defining  the  salaries  of  officers  in 
tlic  constitution.  He  presumed  the  Convention 
hoped  to  form  a  constitution  which  would  tor 
some  time  render  unnecessary  another  Conven- 
tion ;  but  if  we  were  to  form  a  constitution 
which  woull  be  acceptable  to  the  people  ant 
endure  for  many  years,  he  thought  we  should 
not  go  into  details  as  to  compensation. — 
The  value  of  money,  as  compared  with  products 
and  merchandize,  might  change;  the  expenses  of 
subsistence  might  vary,  and  thus  what  would 
be  a  proper  salary  at  one  time,  would  not  be 
at  another.  This  would  be  more  especially  the 
case  in  respect  to  local  officers;  and  he  feared 
that  by  the  adoption  of  such  a  system  we  wo'd 
brins:  before  the  people  such  a  mass  of  detail  as 
would  rather  set  the  people  to  examining  them, 
than  those  fundamental  principles  which  it  was 
more  peculiarly  the  province  of  the  Convention 
to  lay  down.  He,  however,  thought  there  could 
be  no  fear  of  improper  legislation  on  such  mat- 
ters, if  they  could  not  acton  the  existing  incum- 
bents of  office.  But  if  we  should  attempt  to 
fix  what  should  be  a  reasonable  salary  for  every 
officer  30,  40,  or  50  years  to  come,  when  the  pop- 
ulation of  the  state  may  have  doubled,  when 
their  duties  in  many  respects  had  become  more 
onerous,  when  the  price  of  products  and  neces- 
saries of  life  had  augmented,  and  the  value  of 
labor  hal  greatly  changed,  it  seemed  to  him  we 
should  place  ourselves  in  difficulties  which  would 
involve  the  necessity  of  another  Convention.  To 
avoid  such  a  result,  he  had  submitted  this  reso- 
lution, to  be  disposed  of  as  the  Convention  might 
think  proper. 

Mr.  CHATFTELD  regretted  that  his  friend 
from  St.  Lawrence  should  have  attempted  to  an- 
ticipate the  consideration  of  the  report  which  he 
had  had  the  honor  to  make  this  morning  by  a 
proposition  in  the  shape  of  a  resolution.  The 
principle  involved  in  it,  was  in  his  judgment  an 
important  feature  in  the  changes  to  be  made  in 
the  administrative  offices  of  the  state.  It  had 
been  fully  discussed  in  the  committee,  and 
though  the  committee  was  not  entirely  unani- 
mous, they  had  agreed  that  certain  propositions 
should  be  reported  to  the  Convention,  reserving 
to  themselves  the  right  to  express  their  own 
views  in  commitiee  of  the  whole  ;  but  a  discus- 
sion in  anticipation  of  the  debate  on  the  report, 
before  it  had  been  printed  and  examined,  could 
lead  to  no  result.  He  did  not  now  design  to  en- 
ter into  any  discussion,  but  when  the  whole  sub- 
'ect  should  be  before  the  committee  of  the 
whole,  he  would  adduce  reasons  for  the  conclu- 
sions to  which  the  committee  had  come. 

Mr.  SWACKHAMER  moved  to  lay  the  reso- 
lution  on  the  table,  which  was  carried  ;  also  a 
motion  to  print,  by  Mr.  LOOMIS. 

Mr.  PATTERSON  moved  the  printing  of  an 
additional  number  of  the  diagrams  of  the  house, 
which  had  just  been  laid  on  the  tables.  He 
suggested  5  additional  copies  for  each  member, 
officer,  and  reporter. 

Several  gentlemen  desired  6  and  others  10.— 
The  latter  number  was  agreed  tc 

On  the  motion  of  Mr.  E.  HUNTINGTON, 
ordered  that  800  be  the  number  of  copies  to  be 


printed  of  the  reports  of  committees  hereafter 
to  be  made. 

THE  FOURTH  OF  JULY. 

The  PRESIDENT  laid  before  the  Convention 
an  invitation  from  a  committee  appointed  by  a 
meeting  of  civic  officers,  benevoient  societies, 
and  military  and  other  companies,  to  the  Con- 
vention to  participate  in  the  celebration  of  the 
4th  of  July  in  this  city. 

After  some  conversation  as  to  the  proper  dis- 
position to  be  made  of  the  invitation,  whether  it 
should  be  referred  to  a  committee  for  considera- 
tion, or  be  acted  upon  at  once  by  the  Conven- 
tion, the  latter  course  was  adopted,  and  the  in- 
vitation was  accepted. 

THS  GOVERNOR.  AND  LIEUT.  GOVERNOR. 

On  motion  of  Mr.  MORRIS,  the  Convention 
went  into  committee  of  the  whole,  Mr.  CHAT- 
FIELD  in  the  chair,  on  the  Article  to  the  con- 
stitution heretofore  reported  by  him  [and  pub- 
lished at  length]  in  relation  to  the  powers,  du- 
ties, &c.  of  the  Governor  and  Lieut.    Governor. 

The  CHAIR  directed  the  Article  to  be  read 
through,  and  it  was  partly  read — when 

Mr.  MORRIS  suggested  that  the  reading  be 
dispensed  with,  as  it  had  been  printed  and  laid 
on  the  tables — and  was  unnecessary. 

The  reading  being  dipensed  with,  Mr.  MOR- 
RIS availed  himself  of  the  occasion  to  state  the 
reasons  that  had  induced  the  committee  to  report 
the  article — saying  that  suggestions  had  been 
thrown  out  from  lime  to  time,  in  relation  lo  it, 
that  seemed  to  call  for  it.  The  committee  had 
embodied  in  the  article  all  the  provisions  of  the 
constitution  which  properly  came  within  it,  in- 
cluding those  that  they  did  not  propose  to  alter, 
in  order  that  members  might  have  the  whole  be- 
fore them,  and  be  better  able  to  judge  of  the 
propriety  of  the  amendments  suggested.  They 
had  also  inserted  provisions  touching  the  com- 
pensation of  the  Executive — not  entirely  from 
any  views  of  their  own,  but  because  they  were 
specially  charged  with  the  matter  of  compensation 
and  were  bound  to  consider  and  notice  it  in  their 
report.  Mr.  M.  ran  over  several  sections  of  the 
article,  correcting,  by  consent  some  verbal  and 
clerical  inaccuracies — saying  that  the  1st,  2nd, 
and  3rd  sections  were  copies  of  the  present  con- 
stitution—the 4th  section  also,  with  the  addition 
of  existing  provisions  of  law  in  regard  to  com- 
pensation. The  5th  section  was  formed  of  the 
old  constitution,  the  statute  and  some  new  mat- 
ter. To  this  he  proposed  to  add  a  clause  which 
was  in  the  present  constitution,  which  the  com- 
mittee left  out,  from  a  fear  that  they  might  trench 
on  the  duties  of  the  legislative  committee  Rut 
upon  reflection,  it  seemed  so  intimately  connect- 
ed with  the  subject  as  lo  require  its  retention. 
It  was  a  clause  to  the  effect  that  in  case  of  a 
suspension  of  a  sentence  for  treason  until  the 
next  meeting  of  the  legislature,  the  legislature 
should  either  pardon,  direct  the  execution  of  the 
sentence,  or  grant  a  further  reprieve.  The  6th 
section  Was  copied  from  the  old  constitution, 
with  the  addition  of  another  cause  of  disability. 
The  7th  was  also  old,  except  with  the  like  ad- 
dition. The  8th  was  new,  taken  from  the  stat- 
ute, fixing  the  compensation  of  the  Lieut.  Gov- 
ernor. The  9th  was  new — the  10th  was  taken 
from  the  statute,  and  involved  a  serious  question 
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perhaps — whether  the  matter  of  delivering  up 
criminals  to  foreign  governments  did  not  belong 
entirely  to  the  UnaeJ  States  government. 

Mr.  JONES  enquired  why  the  committtee  had 
omitied  a  provision  for  delivering  up  fugitives 
on  the  requisition  of  the  executives  of  co-states? 

Mr.  MORRIS  replied  that  that  was  provided 
for  in  the  constitution  of  the  United  States,  in 
so  many  words.  It  made  it  the  duty  of  state 
executives  to  deliver  up  such  fugitives. 

Mr.  JONES  asked  the  gentleman  to  point  to 
the  section  of  the  United  States  constitution  that 
required  this  of  state  executives, 

Mr.  MORRIS  said  he  would  refer  the  gentle, 
man  to  it  by  and  by. 

Mi*.  JONES  was  under  the  impression  that  it 
was  made  the  duty  of  states  to  do  it,  but  by 
whom  was  not  specified. 

Mr.  WARD  read  from  the  constitution  of  the 
Unite]  Stites,  the  section  in  question  (article  4) 
as  follows  : 

"$•2.  A  person  charge  I  in  any  state  with  treason, 
felon  ,  or  other  crime,  who  shall  flee  from  justice, and 
be  f, mud  in  another  state,  shall,  on  demand  of  the  ex 
ecuiive  amhur  ty  of  the  state  from  which  he  fled,  be 
delivered  up,  io  he  removed  to  the  sta'e  having  ju  is- 
dicti  >u  of  the  (rime." 

Mr.  J  ONES  replied,  that  it  would  be  seen  that 
there  was  no  obligation  imposed  there  upon  any 
slate  officer  to  deliver  up  fugitives. 

Mr.  MORRIS  replied  that  the  law  of  congress 
imposed  that  duty  on  the  executive — and  went 
on  to  say  that  the  11th  section  was  taken  from 
the  statute  ;  the  12th  also,  with  a  little  alteration. 
The  13th  was  also  taken  from  the  constitution, 
a lti  red  by  striking  out  clerks  and  registers,  leav- 
ing sheriffs  only  removable  by  the  executive. — 
The  14th  was  new  in  part,  and  for  that  he  de- 
sired to  offer  a  new  section,  being  the  original 
re-modelled,  and  with  additions  requiring  the 
ayes  an!  noes  on  every  bill,  and  giving  the  gov- 
n«»r  ten  days  after  each  session  to  approve  of 
bills,  as  follows  : 

§  14.  Every  bill  which  shall  have  passed  the  senate 
;nd  a-sernbly  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  governor  If  he  ap,  rove  he  shall  sign  it ; 
but  if  not,  he  shall  return  it  with  his  objections  to  that 
hous  *  in  which  it  shall  have  orig  nat  d  ;  who  shall  en- 
ter the  objections  at  large  on  their  Journal  and  pro- 
ceed  to  reconsider  if..  It,  after  such  teconsid  ration, 
two  thirds  of  the  members  present  shill  agree  to  pass 
the  b  II,  it  shall  Ire  sent,  together  with  the  objections, 
to  the  other  house,  by  which  i  shall  likewise  be  recon- 
sidered ;  an  i  if  approved  by  two-ihirds  of  the  membrs 
present  it  sna  1  become  a  law.  If  not  approved  by  two- 
thirds  of  the  members  present,  and  if,  at  the  nexi  ensu- 
ing se.-sion  of  the  legislature,  the  same  bill  shall  be 
ngam  pa-ted  by  the  vote  of  the  majority  of  all  the 
me  7!bers  elee  ed  in  each  branch  of  the  legislature, 
such  hi  I  sh«ll  become  a  law  notwithstanding  the  ob- 
jections of  the  governor  And  upon  the  final  passage 
of  every  bill  ihe  votes  of  both  houses  shall  be  deter- 
mined  by  ye  is  and  nays,  and  the  names  of  the  mem- 
bers voting  lor  and  against  the  bill  shill  be  entered  »-n 
the  jountHl  of  eath  house  respectively.  If  any  bill 
shall  not  be  retu  tied  by  the  governor  withn  ten  days 
(  nndays  excepted)  after  it  shall  hive  been  presented 
to  h  m;  the  same  shill  le  a  Ihw,  in  like  maimer  as  il 
le  had  sign  d  it,  unless  the  legislature  shall  by  iheir 
adjournment  prevent  its  leturn;  in  which  cn.*e  it  shall 
not  be a  law,  unless  the  governor  shall  approve  the 
same  within  ten  d*ys  alter  the  adjo  rnrnent  The 
omission  of  the  govern  r  in  such  ca*e  to  approve  <  f  a 
bi !.  within  ten  davs  alter  the  adjournment,  shall  have 
the  same  effect  as"  if  such  bill  had  been  returned  to  the 
legislature  with  his  objections. 

This,  and  the  several  other  alterations  (chiei 
ly  verbal)  suggested  by  Mr.  Mowus,  were  as- 
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sented  tot  as  modifications  of  the  original  arti- 
cle. 

Mr.  MORRIS  then  moved  that  the  committee 
take  up  the  first  section  of  the  article. 

Mr.  SHEPARD  enquired  of  the  chairman  of 
the  legislative  committee,  whether  they  intended 
to  consider  the  veto  power  t 

Mr.  STETSON  did  not  know  that  he  could 
answer  with  precision.  The  committee  of 
which  he  was  one  had  had  some  of  these  mat- 
ters partially  under  consideration;  but  as  to,  he 
veto  power,  it  was  vie  we  J  as  connected  with  the 
powers  and  duties  of  the  Governor.  To  a  cer- 
tain extent  it  was.  In  the  existing  constitution 
it  was  placeJ  under  the  legislative  depart- 
ment. They  ran  into  each  other,  to  some  ex- 
tent, evidently.  From  the  shape  now  given  to 
this  article,  it  regulated  nearly  all  legislative 
power  at  the  close  of  the  session.  There  were 
many  considerations  of  importance  connecied 
with  legislation  at  the  close  of  a  session,  most 
of  which  had  received  consideration  at  the  hands 
of  the  committee  on  the  legislative  department. 

Mr.  MORRIS  remarked  that  when  we  ca«ie 
down  to  the  last  section,  it  would  be  lor  the  con- 
vention to  determine  to  which  department  the 
subject  belonged.  While  up,  he  would  stater 
that  the  committee  unanimously  agreed  that  this 
article  should  be  reported  to  the  Convention;  but 
that  no  one  of  the  committee  was  to  be  under- 
stood as  being  wedded  to  any  suggestion  in  it. 
They  came  in  with  it,  as  entirely  open  to  con* 
viction  as  any  member  of  the  body,  and  i)ee  to 
adopt  any  suggestion  that  might  strike  any  of 
them  as  an  improvement.  He  hoped,  therefore, 
gentlemen  would  Jeel  at  perfect  liberty  to  make 
any  suggestions  that  might  occur  to  them 

The  CHAIR  stated  the  question  to  be  on  ta- 
king up  the  first  section. 

Mr.  PATTTERSON  hoped  that  in  taking  up 
the  article  by  sections,  the  usual  course  would 
be  adopted — that  is,  if  no  amendment  waspropo- 
sed,  to  pass  on  to  the  next,  and  so  on,  until  the 
whole  had  been  gone  through  with  and  perfect- 
ed— taking  no  final  question  on  any  section. 

The  CHAIR  understood  that  to  be  parliamen- 
tary law. 

Mr.  KIRKLAND  had  doubts  whether  time 
would  be  usefully  employed  in  taking  up  this 
article  by  sections.  He  believed  the  Conven- 
tion should  reject  the  entire  article.  How  lhat 
question  could  be  discussed  by  taking  up  the 
first  section  he  did  not  know.  But  he  believed 
that  overpowering  reasons  could  be  presented 
why  this  article  should  be  rejected  as  a  whole 
— in  other  words,  why  the  article  of  the  exist- 
ing  constitution  on  the  same  subject  was  fully 
sufficient  for  all  purposes 

The  CHAIR  stated  that  after  the  article 
should  have  been  perfected  by  sections,  it  would 
then  be  under  consideration  as  a  whole,  and  ev- 
ery part  of  it  would  be  open  for  discussion. 

Mr.  KIRKLAND  went  on  to  say  that  he  re- 
garded the  act  under  which  we  had  assembled, 
as  a  special  power  of  attorney — as  the  chart  on 
which  our  course  was  marked  out.  He  did  not 
regard  it  as  any  part  of  our  duty  under  that  act, 
to  propose  to  the  people,  for  approval  or  rejec- 
tion,  parts  of  the  old  constitution  which  we 
did  not  propose  to  amend  Yet  here  were 
three  or  four  sections  of  the  existing  constitution 
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embodied  in  this  nrliclc,  without  the  alteration' 
"of  a  letter.  Without  inten-Jing  the  slightest  dis- 
resptct  lo  any  member  of  the  committee  that  re- 
ported it,  he  must  say  that  he  thought  it  a  waste 
if  time  i<>  go  through  it,  and  discuss  the  propriety 
of  submitting  lo  the  people  for  approval  or  re- 
jection, sections  copied  word  for  word  from 
the  present  constitution.  Nor  would  it  be  with- 
in the  line  of  our  duty,  which  was  specifically  lo 
propose  amendments  to  that  instrument.  He 
trusted,  therefore,  before  the  committee  took  up 
this  article  section  by  section,  that  members 
might  be  allowed  to  express  their  views  on  the 
other  question — whether  the  article  should  not 
be  rcjtcieJ  it  tolo.  If  not  out  of  order,  he  would 
now  proceed  to  state  his  views  on  that  subject. 
The  CHAIR  stated  that  it  would  not  now  be 
in  order  ;  but  that  after  the  article  had  been 
gone  through  with,  section  by  section,  and  the 
question  came  up  on  reporting  it  to  the  house, 
Men  the  remarks  of  the  gentleman  would  be  in 
order. 

Mr.  KIRKLAND  replied  that  time  might  be 
saved,  if  the  committee  should  first  dispose  of 
the  question  he  wished  to  raise — though  the 
same  result  might  be  attained  in  the  mode  sug- 
gested by  the  Chair. 

Mr.  RUSSELL  suggested  that,  as  the  commit- 
tee would  probably  soon  rise,  the  gentleman 
could  then  attain  his  object  by  moving  to 
recommit  the  article  with  instructions.  The 
article  ought  to  be  printed,  as  now  amended, 
and  the  new  parts  distinguished  from  the  old,  by 
itaiics. 

Mr.  KIRKLAND  thought  it  would  be  incur- 
ring  a  useless  expense  to  print. 

Mr.  SWACKHAMER  called  the  gentleman 
from  Oneida  to  order — and 

There  was  a  great  deal  of  desultory  conver- 
sation on  the  point  of  order — whether  under  a 
motion  to  take  up  the  first  section,  debate  was 
admissible  on  the  propriety  of  rejecting  the  en- 
tire report.  In  the  course  of  this  conversation, 
Mr.  SWACKHAMER  waived  hi»  call  to  order 
—and  finally,  on  motion  of  Mr.  WORDEN,and 
by  consent,  it  was  ordered  that  the  article  be  ta- 
ken up  section  by  section  for  consideration  and 
amendment. 

The  first  section  having  been  taken  up, 
Mr.  KIRKLAND  desired  to  say  a  few  words 
on  the  point  to  which  he  had  before  adverted. 
1  he  parts  of  the  present  constitution  which 
wc:e  to  be  altered,  were  those  which  they 
should  submit  to  the  people  for  approval  or  re- 
jection— not  provisions  with  which  they  found 
no  fault,  but  with  which  all  Were  satisfied;  and 
he  objected  to  this  mode  of  proceeding.  In  his 
judgment  it  would  lead  to  a  useless  expenditure 
of  time,  and  involve  them  in  difficulties  from 
which  they  would  find  it  almost  impossible  to  ex- 
tricate themselves.  In  his  judgment,  no  report 
should  come  from  committees  to  the  Convention, 
ether  than  amendments  to  articles  of  the 
existing  constitution,  which  committees  might 
specifically  submit.  They  had  a  very  good  and 
salutary  example  in  the  mode  of  proceeding  by 
which  the  constitution  had  been  heretofore  a- 
mended. 

The  CHAIR  inquired  if  the   gentleman  from 
Oneida  proposed  to  debate  the  first  section? 
Mr.  KIRKLAND  said  he  did  not. 


The  CHAIR  remarked  that  debate  was  not  in 
order  unless  he  moved  to  amend  the  section. 

Mr.  KIRKLAND  proposed  to  strike  it  out. 

The  CHAIR  replied  that  that  was  not  in  order. 

Mr.  KIRKLAND  then  proposed  to  show  that 
the  section  ought  not  to  be  adopted. 

The  CHAIR  reminded  the  gentleman  that  the 
question  was  not  on  its  adoption.  The  lust 
section  was  open  for  amendment ;  and  if  nine 
were  proposed,  it  would  be  passed  over,  and  inc 
next  taken  up. 

Mr.  KIRKLAND  enquired  if  the  merits  of 
the  first  section  were  not  debateable? 

The  CHAIR  explained  that  they  wen  not  at 
this  stage  of  the  business,  unless  an  amend- 
ment were  offered. 

Mr.  KIRKLAND  enquired  if  no  vote  was  to 
be  taken  on  the  section. 

The  CHAIR  replied,  that  there  was  not.  but 
votes  might  be  taken  on  any  amendments  that 
might  be  offered. 

Mr.  STETSON  explained,  for  the  informa- 
tion  of  the  gentleman  Irom  Oneida,  and  to  help 
him  out  of  his  dilemma,  that  one  fact  had  been 
lost  sight  of,  which  would  explain  the  whole 
matter.  It  was  this:  that  the  Contention  had 
accepted  the  report  of  the  committee,  and  now 
it  was  their  act. 

The  CHAIRMAN  also  explained,  that  the 
gentleman  from  Oneida  would  have  opportunities 
hereafter  to  accomplish  his  purpose,  which  he 
specified. 

Mr.  KIRKLAND  moved  that  the  com- 
mittee rise  and  report  progress,  which  was  car- 
ried by  a  vote  of  49  to  36. 

The  PRESIDENT  having  resumed  the  chair, 
stated  the  question  lo  be  on  granting  leave  to  sit 
again. 
"Mr.  TILDEN  suggested  that  as  the  commit- 
tee from  whom  the  article  had  been  re- 
ported had  made  pretty  numerous  amendments 
to  it,  it  might  be  convenient  to  have  the  report, 
in  its  amended  form,  printed  under  their  din  c- 
tionj  and  it  would  also  be  desirable  that  the  a- 
mendments  s  ould  be  distinguished  from  the 
parts  of  the  old  constitution  by  a  different  type. 
He  moved  the  printing  as  he  had  indicated 

Mr.  MANN  thought  the  question  should  be 
first  taken  on  granting  leave  t<>  sit  again. 

Mr  TILDEN  thought  his  motion  involved 
that. 

Mr.  RICHMOND  desired  to  know  what  ne- 
cessity existed  for  this  additional  printing.  Was 
it  because  the  committee  had  ccnected  some 
clerical  errors? 

The  PRESIDENT  remarked  that  the  ques- 
tion was  on  granting  leave  to  sit  again. 

Mr.  RICHMOND  said  he  was  in  favor  ol 
granting  the  committee  leave  to  sit  again,  and 
on  this  report  as  it  is,  for  he  liked  the  shape  in 
which  it  had  been  presented.  It  was  in  a  shape 
to  suit  every  common  sense  man,  and  with 
which  they  could  see  what  they  were  about, 

Mr.  NICHOLAS  said  the  object  of  the  gen- 
tleman Irom  New-York  (Mr.  Tilden)  could  be 
attained  and  yet  the  committee  have  leave  to  sit 
again.  He  admitted  the  manner  in  which  the 
report  was  printed  was  defective  ;  a  great  em- 
barrassment was  thereby  occasioned  ;  for  here 
were  twelve  or  thirteen  sections,  with  nothing 
to  distinguish  between  the  amendments  mad? 
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an  1  the  provisions  of  the  old  constitution.  He 
hoped  that  leave  would  be  granted  to  sit  again 
au  1  that  the  report  would  be  printed, distinguish- 
ing the  amendments  by  printing  them  in  italics. 
Mr.  WARD  desired  to  make  one  suggestion. 
Very  lew  amendments  had  been  made  by  the 
committee  and  they  were  merely  verbal.- — 
Alter  the  report  had  passed  through  the 
committee  of  the  whole,  when  the  amendments 
JiaJ  been  made  which  other  gentlemen  might 
desire  to  oll'tr,  would  be  the  proper  time  to  or- 
der the  printing.  If,  however,  they  were  to  act 
on  the  suggestion  of  the  gentleman  who  had 
preceded  him,  this  report  would  now  be  printed 
at  some  cost,  and  it  would  have  to  be  printed 
again  when  the  individual  amendments  of  gen- 
tlemen should  have  been  made.  There  was  no 
sort  of  necessity  for  it  now,  and  he  hoped  there 
would  be  no  further  desultory  conversation  in 
relation  to  it,  but  that  they  would  grant 
leave  to  sit  again,  and  to-morrow  go 
into  committee  again.  Gentlemen  had 
amendments,  some  to  make  the  election  of  Go- 
vernor annual,  others  to  strike  out  the  age  pre- 
scribed,  and  there  were  others  of  a  different  de- 
scription, anu  he  trusted  they  would  all  be  per- 
mitted to  exercise  their  rights,  by  attempts  to 
make  the  article  perfect. 

After  a  lew  words  from  Messrs.  TILDEN, 
WATERBURY,  TAYLOR  and  DANA, 

Mr.  TOWNaEND  suggested  to  Mr.  KIRK- 
LAND,  that  the  remarks  he  desired  to  submit, 
m  ght  now  be  in  order. 

Mr.  KIRKLAND  said  he  had  been  so  much 
trouble  1  with  points  of  order,  that  he  scarcely 
dared  to  venture  on  another  attempt  to  give  his 
views  on  the  subject  of  the  merits  of  this  report; 
but  if  he  were  in  order  he  would  say  a  few 
words.  As  he  understood  the  duty  of  this  Con- 
vention it  was  to  amend  the  existing  constitution 
of  the  State  of  New  York;  and  if  they  confined 
themselves  to  amendments  of  that  instrument 
which  were  demanded  by  the  people,  and  by  the 
interests  of  the  people,  without  going  beyond 
their  duty  or  over  ground  with  which  they 
had  no  manner  of  concern,  he  thought  they 
should  find  themselves  well  occupied  for  two 
months  to  come.  Seme  gentlemen  might  differ 
from  him,  but  lie  was  of  opinion  that  they  were 
assembled  on  that  floor  by  virtue  of  the  act 
calling  a  Convention,  and  they  should  follow 
the  course  which  that  act  prescribed  This  was 
a  very  important  matter,  as  the  Convention 
would  find  before  they  got  through  their  delibe- 
rations. 


Mr.  TOWNSEND  moved  an  adjournment, 
MrvKiRKLAND  having  yielded  the  floor  for  that 
purpose  ;  but  it  was  negatived  54  to  2 A. 

Mr.  KIRKLAND  resumed  in  reference  to  the 
act  which  called  the  Convention  together,  and 
the  duties  which  were  devolved  upon  them  by 
that  act.  He  found  that  the  6tn  section  prescri- 
bed their  duties  to  be  to  take  into  consideration 
the  constitution  of  this  state,  and  to  make  such 
alterations  therein  as  the  rights  of  the  people 
demanded,  and  as  they  might  deem  proper. — 
Now  he  apprehended  that  in  the  performance  of 
that  duty  they  were  not  called  upon  to  report 
from  committees  the  articles  in  the  present  con- 
stitution, but  they  were  called  upon  to  make 
such  amendments  therein  as  the  rights  of  the 
people  demanded.  He  found  no  fault  with  the 
committee  from  whom  this  report  came,  lor 
they  had  been  on  an  untried  path,  and  were  tue 
first  to  report  without  having  any  instructions 
Irom  the  Convention  as  to  the  mode  they  should 
adopt;  but  if  this  mode  of  reporting  were  to  be 
adopted,  it  would  be  necessary  that  every  other 
committee  should  report  to  the  Convention  arti- 
cles and  sections  of  the  present  constitution,  and 
even  those  in  which  no  amendments  whatever 
were  to  be  made.  By  an  analysis  which  he  had 
made  of  the  report  of  the  committee,  he  found 
that  there  were  seven  sections  of  article  three 
of  the  existing  constitution  reported,  most  of 
them  subsiannally  unaltered.  There  was  one 
section  of  article  first,  and  also  one  section  of 
article  four,  reported  in  the  same  manner.  Now 
it  seemed  to  him  this  would  lead  to  great  confu- 
sion, and  would  give  to  the  committees  and  to 
the  Convention  unnecessary  labor  without  Le- 
ing  productive  of  any  important  benefit.  He 
thought  the  proper  course  was  that  pursuei 
by  the  last  Convention  which  he  again  des- 
cribetf,  and  then  they  would  have  the  amenl- 
ments  in  a  proper  shape  to  submit  to  the  people. 
It  was  desirable  that  this  matter  should  Le  set- 
tled now,  because  this  was  the  fh>t  report  from 
a  committee,  and  whatever  was  now  approved 
would  prescribe  the  course  for  all  the  rest.  It 
had  been  found  in  all  the  states  of  this  Union, 
and  perhaps  in  other  countries,  that  excessive 
legislation  was  the  bane  of  the  land,  and  the 
people  had  sent  them  here  to  guard  against  it, 
and  he  hoped  they  would  not  give  a  worse  ex- 
ample, that  of  excessive  constitution  making. 

On  the  motion  of  Mr.  BASCOM  the  con.  en- 
tion 

Adjourned  to  to-morrow  morning  at  11  o'clock, 


THURSDAY 

Prayer  by  the  Rev.  Mr.  Fisher. 

The  PRESIDENT  presented  to  the  Conven- 
tion returns  in  answer  to  interrogatories,  from 
the  assistant  register  in  Chancery  at  New  York, 
selling  forth  the  number  of  causes  on  the  calen- 
dar, &c.  Referred  to  the  committee  on  the  ju- 
diciary. 

Mr.  RHOADES  oflfered  the  following  which 
was  agreed  to: — 

Resolre<1,  vvnen  reports  of  committees  hereafter  pre- 
settled  which  embrace  proposition-  to  amend  the  con- 
ti.UUon,  uud  in  wjiicn  sectivus  or  parts  uf  sections  of 


,  .JUNE  25. 

the  existing  constitution  are  embraced!  that  such  parts 
be  priuted  in  italics. 

THE  CAIMANS  PUBMC  PROPERTY*,  *C 
Mr.  F.  F.  BACKUS  called  for  the  considera- 
tion of  his  resolutions  offered  a  tew  days  since, 
requesting  the  Comptroller  to  furnish  certain 
statements  and  estimates  in  relation  to  canals, 
the  public  property,  &c,  [heretofore  published 
at  length,]  and  they  were  agreed  to# 

MGHTS  OK  M4KKIKI)  WOMEN. 
Mr.  WOOD  submitted  the  following,  which 
was  adopted :— 
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tfesolved,  That  the  committee  on  the  rights  and  pri- 
vileges of  citizens  of  this  stale  enquire  i«tt»  the  propri- 
ety and  expediency  ol  securing  to  married  women  by 
co  stituiional  provision,  the  right  and  power  to  control 
and  manage  their  ieui  and  personal  estate  or  property 
they  may  have  at  the  time  ol  their  marriage,  or  winch 
they  may  all^rwards  be  entitled  lo  by  descent,  devise, 
bequest,  cuiilract,  gift,  or  any  other  proceeding  whi  h 
may  entitle  iht  m  to  ihe  right  ol  property,  lo  empower 
them  to  make  bargains  and  contracts  for  <he  same,  to 
bind  them  b/  such  contracts  or  agreemen  s,  relating 
t' ereto,  and  thit  the  said  property  be  liable  for  the 
debts  individually  contacted  by  th^rr,  and  also  for 
their  support  and  the  stippoitand  maintenance  of  their 
children,  and  that  they  may  by  last  will  and  testament 
d  vi?e  and  bequeath  the  same,  and  that  laws  may  be 
pissed  by  the  legislature  fort  e  descent  ol  Mich  es- 
tate or  the  distribution  of  such  property  in  case*  ol  in- 
testacv,  and  also  to  secure  to  ihe  husband  tie  same 
interest  in  his  vtife's  estates  and  properly,  that  his 
wife  would  by  law  be  entitled  to  in  his  under  similar 
circumsiauc  s,  and  that  a  married  woman  u  ay  before 
or  after  the  death  of  her  husband,  enfo  ceanyc  ntract 
or  agr  emeiu  made  with  her  during  marriage,  for  her 
support  and  maintenance. 

REMOVAL  OF  OFFICERS. 

Mr.  PERKINS  offered  the  following  resolu- 
tion : — 

Resolved,  That  a  select  committee  of  seven  be  ap- 
pointed by  the  Chair,  to  consider  and  report  appropri- 
ate amendments  and  provisions  for  the  suspension  of 
officers  suspected  to  be  guilty  of  malversation,  from 
otfice,  and  lor  their  removal  on  proper  proof,  and  for 
supplying  vacaucies  ad  interim. 

Mr.  PERKINS  said  it  seemed  probable  that 
the  deliberations  of  this  body  would  result  in 
the  election  by  the  people  of  a  large  number  of 
officers  that  now  renewed  their  appointment  in 
other  modes.  There  were  some  provisions  in 
the  present  constitution  for  the  removal  of  offi- 
cers elected  by  the  people;  but  for  the  most  part, 
oiiicers  elected  by  the  people,  could  only  be  re- 
moved by  impeachment — a  majority  of  all  the 
members  elected  to  the  Assembly  being  neces- 
sary to  initiatory  proceedings,  and  two-thirds  of 
the  Senate  to  convict.  Members  of  the  two 
houses  might  be  expelled  by  those  bodies.  Yet 
it  was  probable,  that  officers  elected  by  the  peo- 
ple, with  a  term  of  office  prescribed  by  the  con- 
stitution, would  not  be  removable  until  the  ex- 
piration of  such  term  by  force  of  legislative  en- 
actment;  and  hence  it  might  be  necessary  to 
make  provision  in  the  constitution,  for  the  re- 
moval  of  officers  unde»  such  circumstances,  and 
to  supply  vacancies  ad  interim.  It  had  been 
proposed  here  to  elect  officers  of  the  govern- 
ment, very  extensively.  How  far  that  would  be 
earned  into  effect  we  could  not  yet  determine. 
We  had  received  one  report  making  all  state  of- 
ficers, canal  commissioners,  and  inspectors  of 
slate  prisons,  elective  by  the  people.  It  met 
with  approval,  in  many  quarters,  and  it  might 
be  that  surrogates  and  district  attorneys,  and 
perhaps  other  officers,  would  be  made  elective. 
A  large  portion  of  these  officers  were  the  re- 
ceivers and  disbursers  of  public  moneys.  Un- 
der the  constitution  of  the  U.  S.,  all  receivers 
and  disbursers  ol  the  public  moneys  were  ap- 
pointed and  removed  through  the  instrumental- 
ity of  the  President  of  the  U.  S.,  by  himself  or 
subordinate  officers.  There  was  a  similar  pro- 
vision in  the  old  constitution  of '77.  Under  that 
of  '21,  there  was  not  a  very  large  number  of  of- 
ficers made  elective,  and  their  tenure  of  office 
prescribed.  Sheriffs  were  the  principal  officers. 
They  were  receiving  and  disbursing  agents  and 


officers  elective  by  the  people,  and  there  was 
provision  made  for  their  removal,  and  various 
instances  of  the  exercise  of  that  power  had  oc- 
curred. The  removal  and  suspension  of  officers 
under  the  present  constitution  had  been  general- 
ly regulated  by  Uw,and  not  by  constitution,  and 
if  it  could  be  so  regulated,  it  was  perhaps  better 
to  leave  it  there.  He  eniertained  s  rong  doubts, 
if  the  constitution  should  prescribe  an  election 
by  the  people,  and  the  tenure  of  office  should 
be  one,  two,  three,  or  five  years,  whether  any 
such  officer  could  be  removed  or  suspended,  with- 
out constitutional  provision — prescribing  the 
mode  in  which  it  should  be  done.  Under  the 
system  we  were  about  *.o  introduce,  it  would  be 
found  necessary  to  provide  that  receiving  and 
disbursing  officers,  when  found  guilty  of.  mal- 
versation, should  be  speedily  suspended  from  of- 
fice,- otherwise  they  would  be  unable  to  arrest 
the  p buses  of  defaulters,  except  to  use  a  com- 
mon expression,  by  shutting  the  door  alter  the 
horse  was  stolen.  These, views  sincerely  enter- 
tained, had  induced  him  to  submit,  this  resolu- 
tion. It  would  be  perceived  by  turning  lo  the 
Revised  Statutes,  that  the  Governor  had  power 
to  remove  officers  appointed  by  him,  and  to  sup- 
ply vacancies  thus  created;  but  if  he  was  cor- 
rect in  the  views  he  had  now  taken,  it  would  be 
necessary  to  make  constitutional  provision  for 
the  removal  of  officers  elected  by  the  people. — 
He  had  submitted  his  resolution,  because  undet 
parliamentary  rules,  he  could  not  place  his  views 
on  record  in  any  other  way.  If,  however,  in* 
Convention  should  send  his  resolution  to  the  ju 
diciary  committee,  he  should  interpose  no  objec 
tions. 

Mr.  STRONG  thought  the  gentleman  from  St. 
Lawrence  had  had  ample  opportunity  lo  express 
these  views  in  the  committee  of  which  he  was  a 
member;  where  the  question  involved  had  been 
debated  from  day  to  day;  and  with  that  the  gen- 
tleman should  have  been  content.  Now,  how- 
ever, the  gentleman  asked  for  a  special  commit- 
tee; but  why,  Mr.  S.  was  at  a  loss  to  determine, 
inasmuch  as  the  gentleman,  if  dissatisfied  with 
the  conclusions  of  his  own  committee,  could  of- 
fer an  amendment  carrying  out  his  views,  when 
the  Convention  should  go  into  committee  of  the 
whole  on  the  report.  Then  also  he  might  be 
heard  in  explanation  of  his  views,  and  the  Con- 
vention could  act  accordingly, 

Mr.  PERKINS  said  it  was  true  he  had  here- 
tofore made  some  of  the  suggestions  which  he 
now  made,  in  the  committee  of  which  he  and 
the  gentleman  from  Monroe  were  members  ;  but 
he  had  not  then  understood,  nor  did  he  now  un- 
derstand that  that  committee  was  charged  with 
the  duty  of  introducing  constitutional  provisions 
to  meet  cases  such  as  these.  He  apprehended 
the  duty  rather  belonged  to  the  committee  on  the 
executive  department. 

Mr.  CHATF1ELD  said  the  committee  of 
which  he  and  the  gentleman  from  St.  Lawrence 
were  members,  had  considered  this  subject,  and 
he  hoped  that  gentleman,  in  the  movements  he 
had  made  in  reference  to  the  action  of  their  com- 
mittee, did  not  intend  to  cast  any  reflection  ei- 
ther on  its  ability  or  its  willingness  to  discharge 
its  duty.  The  resolutions,  however,  which  the 
gentleman  had  offered  yesterday  and  to-day 
would  seem  to  have:  that  aspect,    this  whole 
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subject  was  brought  to  the  attention  of  the  com- 
mittee  by  another  member,  almost  ill  the  precise 
words  which  the  gentleman  from  St.  Lawrence 
had  adopted  j  and  alter  much  discussion,  find- 
ing that  there  was  not  a  unanimity  of  opinion 
upon  it,  it  was  thought  better  to  defer  its  fur- 
t  er  consideration  until  the  Convention  should 
be  in  committee  oC  the  whole  on  the  report  of 
the  gentleman  from  New  York  (Mr.  Morris), as 
this  was  deemed  to  be  a  part  of  Executive 
duly,  an  I  that  provis  on  should  be  made  for  it 
by  an  amendment  to  that  report.  He  (Mr.  C.) 
was  satisfied  that  that  was  the  proper  view  to 
lake  of  the  question,  and  he  had  therefore  pre- 
pare! an  amendment  which  he  entrusted  to  a 
colleague  (being  himself  the  chairman  of  the 
committee  of  the  whole  on  the  report  referred 
to)  •  and  he  was  somewhat  surprised  to  find  that 
they  were  now  anticipated  by  a  resolution  to 
refer  to  a  select  committee.  Mr.  C  was  oppo- 
sed to  such  a  reference,  for  it  would  appear  to 
imply  that  the  committee  of  which  he  was  chair- 
man was  incompetent  to  consider  it.  If  it  were 
to  be  sent  to  a  committee  at  all,  he  claimed, 
as  a  matter  of  parliamentary  courtesy,  that  it 
should  be  sent  to  his  committee 

Mr.SVTACKHAMERmade  that  motion,  so 
as  to  refer  to  committee  number  six. 

Mr.  PERKINS  perceived  that  the  chairman 
(Mr.  Chatfield)  of  the  commiltee  to  which  he 
belonged,  seemed  to  suppose  that  any  move- 
ment made  by  him  in  relation  to  any  matter 
here,  was  in  derogation  of  the  powers  conferred 
on  Mr.  C.  as  chairman,  and  an  imputation  on 
the  committee  itself.  Mr.  P.  confessed  to  some 
surprise  and  astonishment  at  the  view  the  gen- 
tleman took  of  his  movement  to-day  and  yester- 
day. The  Convention  had  determined  that  they 
would  receive  no  reports  or  expositions  lrom 
these  committees.  Now,  the  report  made  yester- 
day from  the  committee  of  which  he  was  a  mem- 
ber, in  many  ol  its  provisions  had  his  cordial 
approbation — whilst  some  of  its  details  did  not 
meet  his  assent.  And  yet  the  gentleman  from  Ot- 
sego seemed  to  regard  it  as  a  personal  indignity 
to  him,  that  he  (Mr.  P.)  should  make  any  move- 
ment here  implying  that  he  did  not  assent  to  every 
item  and  article  of  that  report.  Now,  in  the  ordi- 
nary course  of  parliamentary  proceedings,  it 
would  have  been  his  right,  and  not  discourteous 
in  him,  to  have  expressed  in  writing  the  views  he 
ha  I  indicated — that  expression  would  have  come 
before  the  Convention  with  the  report,  and  the 
implication  would  not  have  arisen,  as  now,  that 
he  assented  to  the  entire  article.  Again,  in  of 
t'tving  his  resolution  yesterday,  he  desired  in 
that  way  to  indicate  his  views  in  relation  to  the 
matter  of  fixing  the  compensation  of  officers — 
anticipating  that  the  article  reported  by  thecom- 
mittee  on  the  Executive  department  (Mr  Mor- 
ris's) would  come  up,  and  that  standing  on  re- 
cord in  favor  of  that  proposition,  by  the  report 
made  by  his  committee,  he  should  be  placed  in 
a  false  attitude,  if  he  .-hould,  as  he  intended, 
take  ground  against  that  provision.  He  did  not 
desire  to  be  placed  in  that  position  j  and  had 
the  ordinary  course  been  pursued  here,  he  should 
not  nave  been  compelled  to  stand  in  that  atti- 
tude. Mr.  P.  did  not  know  what  was  intend- 
ed. The  gentleman  from  Otsego,  (Mr.  Chat- 
field,)   his  associate  on  the  committee,  had 


made  a  speech  against  written  reports ;  and 
if  a  minority  wished  to  place  themselves  on  re* 
cord,  they  must  at  least  write  something — per- 
haps in  the  form  in  which  he  had  chosen  to  do 
it  here.  But  as  if  was — between  the  action  of 
the  Convention  on  one  side,  and  what  was 
deemed  courtesy  en  the  other,  the  mouths  of  a 
minority  of  a  committee  weie  closed.  They 
could  not  bring  their  views  before  the  Conven- 
tion, except  when  a  report  came  up  in  commit- 
tee of  the  whole.  Was  a  course  of  that  kind  to 
be  put  down  the  throats  of  the  Convention,  and 
of  such  minorites?  If  country  required  it,  he 
would  submit:  for  he  designed  no  disrespect  to 
anybody,  nor  did  he  think  he  had  been  guilty  of 
any.  Minorities  of  committees;  when  a  report 
was  made,  should  be  allowed  to  stand  on  record, 
as  early  as  the  residue  of  the  committee,  that 
the  views  of  both  sides  might  be  before  the 
body.  He  did  not  understand  until  now,  that 
this  matter  appropriately  belonged  to  committee 
number  six.  If  the  gentleman  from  Otsego 
wanted  to  have  charge  of  it,  Mr.  P.,  had  no* 
objection.  The  gentleman  claimed  it,  and  Mr. 
P.,  was  willing  he  should  have  it — or  any  other 
committee.  But  he  did  not  regard  it  as  within 
the  range  of  t'le  powers  delegated  to  that  com- 
miltee. It  reached  beyond — to  other  officers — 
to  the  Executive — to  all  local  officers — perhaps 
to  the  judiciary  committee.  He  did  not  know 
that  the  gentleman  from  Otsego  had  exclusive 
jurisdiction  over  this  subject.  But  Mr.  P.  had 
no  obj  ction  to  his  having  it ;  Mr.  P.  did  not 
desire  to  have  it  himself;  for  he  apprehended, 
it  was  not  a  matter  so  easily  disposed  of.  He 
confessed  he  did  not  understand  this  matter  as 
some  of  the  committee  did — though  he  presumed 
they  were  right  about  it  The  subject  was  in- 
troduced before  the  committee,  by  whom  he 
would  not  pretend  to  remember — and  he  was 
certain  that  it  was  mooted  and  talked  about. — 
and  that  the  declaration  was  made  and  assented 
to,  that  some  stringest  provisions  would  be  ne- 
cessary. And  then  the  matter  dropped — nothing 
being  said  as  to  who  was  expected  to  perform 
that  duty.  Had  he  supposed  that  it  belonged  to 
the  committee  of  which  he  was  one.  he  should 
have  proposed  that  provisions  be  drawn  up  in 
detail  for  consideration.  He  did  not  happen  to 
hear  the  suggestion  of  a  mode  of  effecting  lhe 
removal  of  these  officers,  if  it  was  claimed  that 
they  were  made  as  a  step  towards  the  commit- 
tee's  framinsr  such  provisions.  And  he  was  at  a 
loss  to  understand  when,  and  from  what  source, 
and  on  what  ground  these  imputations 
were  attempted  to  be  cast  on  him  ol  disrespect 
towards  the  chairman  of  the  committee  to  which 
he  belonged.  Mr.  P.  disclaimed  any  intention 
to  forestall  the  committee.  He  repeated  he  had 
no  desire  to  be  on  the  select  committee.  W  the 
gentleman  from  Otsego  desired  to  have  the  fram- 
ing of  such  provisions  as  he  had  indicated,  he 
hoped  the  Convention  would  gratify  him. 

Mr.  CHATFIELD  did  not  mean  to  say  that 
the  gentleman  intentionally  cast  any  imputation 
on  him,  or  on  the  committee.  But  he  did  say 
what  he  repeated  now,  and  what  must  strike 
the  common  sense  of  eveiy  man  here,  that  the 
course  pursued  by  that  gentleman  could  not  be 
regarded  in  any  other  light  than  as  an  imputa- 
tion oa  the  action  of  that  committee,    lie  had 


118 


never  yet  known,  in  his  parliamentary  experi- ' 
ence,  a  select  committee  raised  on  a  subject  be- 
Jure  referred,  unless  the  previous  committee  re- 
fused to  act,  or  had  acted  in  an  improper  man- 
ner. What  he  complaiued  of  was,  that  a  select 
committee  should  be  proposed  to  be  charged 
with  a  duty  which  had  been  devolved  on  a  stand- 
ing eommutee.  If  that  was  not  a  reflection  or 
imputation  on  the  committee,  then  he  was  una- 
ble to  see  what  was.  Mr.  C,  did  not  arrogate 
to  himself  the  right  to  discharge  a  duty  which 
properly  belonged  to  another  committee— but  the 
clarification  of  subjects  adopted  by  the  Conven- 
tion, gave  to  the  committee  of  which  he  was 
one,  the  charge  of  this  subject  most  clearly. — 
And  it  would  be  their  duty  no  doubt  to  provide 
for  the  mode  of  appointment,  &c.  of  other  offi- 
cers than  those  specified  in  the  article  reported 
yesterday — for  it  was  probable  that  offices  might 
be  created,  by  the  action  of  other  committees, 
not  known  now  to  the  constitution  and  laws; 
a»d  hence  it  was  that  the  committee,  reporting 
as  they  did  in  advance  of  all  the  other  commit- 
tees but  one,  reported  in  part  only,  reserving  the 
right  of  reporting  further,  should  the  action  of 
other  committees  make  it  necessary.  But  the 
gentleman  from  ot.  Lawrence  had  made  his  re- 
solution a  sort  of  peg  to  hang  a  speech  on  a- 
gainst  the  action  of  this  body  a  few  days  since, 
in  relation  to  writ  en  reports— and  the  matter  of 
complaint  seemed  to  be  that  he  had  no  means  of 
placng  himself  on  recoid  on  this  subject.  He 
would  ask  that  gentleman  if  it  was  not  in  his 
power,  in  committee  of  the  whole,  to  make 
known  his  views,  and  by  way  of  amendment  to 
p!ace  himself  on  recora?  Was  there  any  pro- 
hibition— any  gag  in  force  here?  Was  there 
any  necessity  for  a  select  committee  to  en- 
able him  to  do  that?  Was  there  not  another 
mode  also  in  which  the  gentleman  could  have 
placed  himself  on  record?  Certainly  there  was 
nothing  in  the  recent  expression  of  this  body,  to 
prevent  a  minority  on  a  committee  from  present- 
ing propositions  counter  to,  or  varying  from  the 
proposition  of  a  majority,-  both  might  be  pre- 
sented at  the  same  lime,  and  both  go  on  record 
together,  atid  that  Would  have  been  perfectly 
parliamentary.  It  did  seem  to  Mr.  C.  that 
this  resolution,  or  rather  the  speech  accom pa- 
saying  it,  was  not  made  in  a  very  amiable 
spirit.  He  might  have  mistaken  the  gentleman's 
feelings;  it  would  be  uncharitable  not  to  believe 
that  the  gentleman  had  no  bad  feeling  or  motive 
about  it.  Be  this  as  it  might — there  was  a  short 
and  proper  mode  in  which  the  gentleman  could 
attain  everything  he  sought  to  effect  by  this  re- 
solution— and  that  was  when  we  came  into  com- 
mittee on  the  article  which  was  up  yesterday, 
to  move  sections  by  way  of  amendment,  provid- 
ing for  the  suspension  of  officers  guilty  of  mal- 
feasance, by  the  executive,  until  they  could  be 
impeached  by  the  legislature;  and  Mr.  C.  could 
say  that  that  was  the  view  entertained  by  the 
committee  of  which  he  was  chairman,  of  the 
proper  mode  of  reaching  this  question. 

Mr.  SIMMONS  remarked  that  it  was  very 
evident  we  should  not  soon  arrive  at  results  which 
the  people  of  the  state  were  anxiously  looking 
for,  if  every  now  and  then  personal  feelings  and 
reflections  were  to  be  indulged  in.  All  this  dif- 
ficulty had  obviously  grown  out  of  a  mistaken 


idea  on  the  part  of  the  gentleman  from  St.  Law 
rence,  that  minorities  on  committees  were  pre- 
cluded from  making  report*.  JNo  (ioult,  the  gen- 
tleman could  have  presented  a  counter  proposi- 
tion here,  when  the  report  alluded  to  came  in 
And  having  inadvertently  omitted  to  exercise 
this  right  at  the  proper  time,  the  gentleman 
ought  perhaps  to  have  it  restored  to  h  m;  so  tiial 
before  we  went  into  committee  on  the  proposi- 
tion of  the  majority,  we  ni'ght  have  the  counter 
proposition  before  us  in  print.  Technically  the 
tenure  of  office,  was  not  a  matter  relened  to 
committee  number  six,  but  looking  at  the  spirit 
of  the  clas>ification  adopted  by  the  Convention, 
it  fell  within  the  scope  of  that  committee — and 
for  one  he  should  like  to  have  the  benefit  of  the 
views  of  the  gentleman  from  St.  Lawrence  on 
this  important  subject,  where  hewas  evidently 
at  home.  He  need  not  enlarge  on  its  importance. 
The  history  of  the  country  showed  that  there 
had  always  been  a  necessity  for  praying  that 
we  might  not  be  led  into  temptation.  The  peo- 
ple were  sometimes  mistaken  in  individuals — 
and  it  was  highly  proper  that  we  should  provide 
some  mode  of  reaching  persons  for  mnl-conduct. 
As  had  been  well  suggested,  the  old-fashioned 
mode  of  impeachment  had  become  so  obsolete, 
as  to  be  ineffectual,  even  in  terrvrem.  And,  on 
the  other  hand,  it  was  an  arbitrary  and  unsafe 
mot.e  to  allow  the  governor  to  remove,  on  meie 
suspicion.  It  was  a  subject  which  cugiu  to  be 
considered — and  to  enable  the  gentleman  Jrom 
St.  Lawrence  to  present  his  views  on  the  sub- 
ject, Mr.  S.  had  drawn  up  a  resolution,  which 
he  should  offer,  if  assented  to  by  that  gentleman, 
and  the  chairman  of  committee  number  six* 

Resolved,  Th  it  the  report  submitted  ly<ommittee 
number  six,  he  leeomniiU'd  to  afford  the  minority  of 
the  con.mitlee  an  opporiuui  y  to  make  the  repor  inad- 
vertently omitted  by  the  minority. 

Mr.  CHATFIELD.— Strike  out  the  last  sen- 
lence.  It  was  not  inadvertent,  and  would  be 
untrue. 

Mr.  SIMMONS:— I  mean  inadvertently  en 
the  part  of  the  minority. 

Mr.  CHATFIELD:— That  is  not  true. 

Mr.  PATTERbON  suggested  that  as  the  com- 
mittee had  only  reported  in  part,  the  minority 
could  report  hereafter. 

Mr.  SIMMONS  waived  his  motion, 

Mr.  DANFORTH  asked  the  gentleman  from 
Otsego  where  minorities  of  committees  received 
authority  to  bring  in  minority  reports? 

Mr.  CHATFIELD:— From  parliamentary  law 
— as  old  and  universal  as  parliamentary  bodies 
themselves. 

Mr.  DANFORTH:— But  according  to  parlia- 
mentary law,  committees  bring  in  written  re- 
ports, and  assign  reasons. 

Mr.  CHATFIELD:— True;  but  parliamen- 
tary  bodies  may  limit  their  action  in  that  re- 
spei  t,  an  1  have  done  it. 

Mr.  DANFORTH  was  aware  that  that  had 
been  done  here — and  hence  it  was  that  the  gen- 
tleman from  bt.  Lawrence  had  felt  constiaiued 
to  take  the  course  be  had.  He  had  the  honor  of 
belonging  to  committee  number  six.  He  did  not 
assent  to  all  the  provisions  of  their  report. 

Mr.  CHATFIELD:— Did  not  the  gentleman 
assent  to  the  report  beirg  made? 
I     Mr.  BANFOliTH  did  assent,  because  it  wa* 
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only  a  report  in  part.  But  now,  if  the  commit- 
tee wished  to  present  their  views — how  were 
they  to  do  it,  until  a  very  late  day?  He  should 
like  to  have  the  gentleman  from  Otsego  inform 
lum. 

Mr.  CHATFIELD  had  tried  to  inform  the 
gentleman  that  when  we  came  into  committee 
of  the  whole,  any  member  could  present  his 
propositions  and  argue  them.  No  difficulty 
about  it — not  a  particle. 

Mr  STOW  stated  his  view  to  be  that  this 
mailer  of  the  removal  of  officers,  by  implication, 
though  not  jn  express  terms,  was  given  to  com- 
mittee number  six,  and  there  was  no  necessity 
for  raising  a  select  committee. 

Mr.  K.EMBLE,  as  a  member  of  this  commit- 
tee nnmber  six,  felt  called  on  to  say  that  the 
subject  matter  of  this  resolution  was  informally 
discussed  in  that  committee  ;  but  that  there  were 
doubts  expressed  whether  it  did  not  properly  be- 
long to  the  committee  on  the  powers  and  duties 
of  the  executhe.  The  committee,  therefore,  in 
view  of  the  fact  that  the  subject  might  come 
before  them,  under  the  report  of  other  commit- 
tees, concluded  to  postpone  the  subject  for  fu- 
ture consideiation,  and  to  report  in  part,  as  the 
committee  had  done — reserving  this  subject. — 
Un  ier  these  circumstances  he  moved  to  lay  the 
resolution  on  the  table.  The  motion  prevailed. 
ROYAL  GIANTS 

Mr.  MURPHY  called  up  his  resolution,  re- 
ferrins  to  the  committee  on  the  rights  and  privi- 
leges of  citizens,  the  expediency  of  striking  out 
of  the  constitution  certain  clauses  in  relation  to 
Royal  Grants  [as  heretofore  published. j 

Mr.  SHEPAitD  had  no  objection  to  an  appro- 
priate reference,  but  he  thought  that  direction 
had  not  been  given  to  it.  The  clauses  referred 
to, related,  the  one  to  grants  of  land,  the  other  to 
charters  of  incorporation.  He  suggested  that 
the  subject  of  grants  to  individuals  belonged  to 
the  committee  designated,  but  not  the  other. — 
Perhaps  there  was  no  appropriate  committee 
lor  the  other  branch  of  the  enquiry,  unless  it 
was  the  14th,  on  the  powers  and  organization 
of  cities  and  incorporated  villages.  But  it  was 
very  clear  that  a  vested  right  of  property  in  a 
city  or  village  was  not  a  matter  of  city  or  vil- 
lage organization.  Under  these  circumstances, 
as  this  was  a  matter  of  vast  importance  to  the 
city  he  in  part  represented,  he  moved  the  refer- 
ence  of  the  subject  to  a  select  committee  of  five. 

Mr.  MURPHY  was  happy  to  hear  the  gen- 
tleman  say  that  the  resolution  did  not  alfect  the 
rights  oficitizens  of  any  portion  of  the  state. 

Mr.  SHEPARD  meant  to  say  that  it  did  not 
so  particularly  affect  citizens  as  to  require  its 
reference  to  the  committee  on  their  rights,  &c. 
Everything  that  could  be  done  here  must  af- 
fect every  citizen  directly  or  indirectly. 

Mr.  MURPHY  understood  the  gentleman.— 
But  the  gentleman,  in  speaking  of  this  refer- 
ence, had  fallen  into  the  very  error,  which  it 
was  the  design  of  the  resolution  to  remove. — 
Mr.  M.  originally  proposed  a  reference  to  two 
committees  ]  but  upon  reflection,  gave  the  whole 
a  direction  to  one  committee — to  that  on  the 
rights  and  privileges  of  citizens— and  as  he  sta- 
ted the  other  day,  because  the  clauses  propo- 
sed to  be  struck  out,  were  in  that  article  of  the 
constitution  which  related  entiiely  to  that  sub* 


ject.  Trne,  so  much  of  the  resolution  as  relat- 
ed to  corporations  was  not  technically  referra- 
b!e  there.  But  in  reality,  the  subject  intimately 
concerned  the  rights  and  privileges  of  citizens. 
Now  Mr.  M.  did  not  propose  to  interfere  with 
vested  rights,  as  seemed  to  be  suppose  1.  This 
resolution,  in  fact,  contained  a  reservation  in 
favor  of  vested  rights.  He  did  not  wish  to  at- 
tack vested  rights.  He  did  not  want  that  ques- 
tion inquired  into  here.  But  he  did  propose  an 
examination  into  political  power,  as  exercised 
by  corporations — which  gentlemen  seemed  to 
regard  as  in  a  measure  sacred,  and  beyond  our 
examination.  That  he  denied.  He  held  with 
a  distinguished  writer  who  flourished  many 
years  ago,  that  the  rights  of  man.  were  not  the 
rights  of  one  generation  —  that  they  could 
not  be  monopolized,  but  belonged  to  all.— 
|  Powers  which  interfered  with  the  political  rights 
of  man,  must  fall  before  the  spirit  and  genius  of 
our  government.  They  coubj  not  be  vested. 
The  gentleman  had  also  fallen  into  a  f  ither  er- 
ror in  supposing  that  there  was  any  thing  pecu- 
liarly strong  in  a  royal  grant.  The  people  of 
this  state  succeeded  to  all  the  rights  ana  prerog. 
atives  of  royalty  before  the  Revolution.  What- 
ever the  kins;  ot  Great  Britain  might  have  done, 
they  could  now  do,  and  what  they  could  not  do, 
the  king  could  not  do.  He  desired  to  strike  q*H 
of  the  constitution  clauses  which  he  deemed 
mischievous.  We  found  men  in  high  places,  we 
found  members  here — we  found  legislative  bod- 
ies, putting  constructions  on  the  constitution 
which  had  been  repudiated  by  our  own  courts, 
and  by  very  eminent  men.  These  clauses  had 
led  to  monstrous  errors— not  only  in  case  of  the 
city  of  Albany,  to  which  he  alluded  the  other 
day,  but  in  the  legislature.  He  had  a  case 
now  in  his  mind  which  occurred  in  1830 — when 
it  was  sought  to  divide  a  town  in  ISuffolk  county, 
where  his  venerable  friend  on  his  left,  (Mr, 
Huntington)  resided.  A  remonstrance  was 
presented,  setting  up  this  same  question  of  Royal 
grant  It  was  a  royally  chartered  town.  The 
legislature  gravely  referred  it  to  the  then  At- 
torney Generat  (now  Chief  Justice.)  to  deter- 
mine  whether  the  legislature  had  the  power  to 
divide  the  town  of  Huntinston  .  The  Attorney 
General  reported,  as  Mr  M.  contended  the  law 
was — that  a  division  of  empire  worked  no 
change  in  the  rights  of  properly— and  that  in 
regard  to  public  rights,  the  legislature  had  full 
power.  If  gentlemen  would  refer  to  the  then- 
Attorney  General's  opinion,  they  wou'd  fin.1 
that  he  declared  these  clauses  which  Mr.  M 
proposed  to  expunge,  to  be  a  perfect  nullity, 
and  as  having  no  business  there.  Why  then 
should  not  this  subject  go  to  a  committee  se- 
lected from  the  body  of  the  house,  and  peculiarly 
qualified  to  take  charge  of  the  rights  of  citizens, 
whether  of  the  city  of  New- York  or  any  other 
part  of  the  state.  And  he  knew  that  there  were 
those  in  this  city  and  New-York,  who  did  aot 
believe  that  chartered  rights  were  of  such  a  na- 
ture as  to  prevent 'an  exercise  of  sovereignty 
here,  with  a  view  to  correct  evils.  No.  The 
spirit  of  a  Leggett  still  lived  there,  and  there 
were  many,  very  many  there,  who  wished  to 
see  this  doctrine  of  vested  political  rights  bro- 
ken  up.  With  a  view  to  have  this  matter 
brought  before  us  dispassionately,  and  by  a 
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committee  composed  of  no  member  from  such 
puts  vf  the  state  as  were  peculiarly  inte- 
rested interested  in  it — he  had  moved  the  reier- 
e.ice  to  committee  number  eleven,  at  the  head 
of  which  was  one  of  the  most  venerable  and  dis- 
t.uguished  members  of  this  body. 

Mr.  bHEPARD  remarked  that  to  examine  the 
section  which  the  gentleman  from  Kings  had  in- 
troduced, would  be  to  discuss  the  merits  oi  the 
question,  with  which  at  this  time  we  had  noth- 
ing  to  do.     The  gentleman  had  not  answered 
his  objections.     Supposing  that  the  seventh  arti- 
c!e  of  the  present  constitution  was  entirely  made 
up  of  an  enumeration  of  the  rights  and  privile- 
ges of  the  citizens  of  the  state,  that  would  prove 
nothing  in  favor  of  the  proposed  reference,  be- 
taj>e  they   had   appointed    eighteen    standing 
committees  and  referred   to  them  various  sub- 
jects, without  reference  to  the  various  parts  of 
the  constitutiot)  in  which  they  might  be  now. — 
His  colleague  (Mr.  Morris)  had  reported   on 
the  veto  power,  and  on  some  other  things  which 
were  not  found  in  the  same  article  of  the  present 
constitution.     The  gentleman   from  Kings  had 
placed  in  his  (Mr.  S.'s)  lips,  arguments  which 
he  had   not  used  ;  and  these  the  gentleman  had 
answered,  not  those  which   Mr.  S.  had  in  fact 
used.     Now,  he  did  not  stand  there  the  advocate 
of  royal  grants,  except  so  far  as  they  were  sanc- 
tioned by  the  people,  and  such  vested  rights  he 
had  supposed  were  secured,  though  the  gentle- 
man seemed  to  think  they  were  not.     They  were 
protected  by  the  genius  and  spirit  of  our  laws. 
Now,  there  was  a  large  class  of  rights  which 
the  c.ty  of  New- York  exerci>ed.     It  was  an  ex- 
tensive corporation,  and  stood  in  two  relations 
to  the  people  at  large — first,  as  a  large  political 
corporation,  exercising  rights  of  political  gov- 
ernment ;  and  next,  as  a  large  private  corpora- 
tion, exercising  the  rights  of  a  private  corpora- 
lion.     Those  rights  had  been  secured  by  a  long 
chain  of  statutes  and  charters,  and  it  appeared 
to  him  it  would   be  unwise,  as  the  geutleman 
stated,  to  avoid  a  popular  misconstruction,  has- 
tily and  without  examination  to  cast  aside  sec- 
tions of  the  constitution  which  were  inserted  by 
a  wise  foresight  by  the  Convention  of  1821,  for 
the  purpose  of  securing  these  private  rights. — 
He  wished  the  examination  to  be  made  by  the 
proper  committee.     He  had  no  objection  to  the 
committee  of  which  the  venerable  gentleman 
from  Dutchess  (Mr.TALLMADGE)  was  chairman, 
except  that  according  to  the  order  which  the 
Convention  had  adopted,  that  committee   had 
nothing  to  do  with  the  subject.     This  he  thought 
a  conclusive  objection.     He  sawjno  alternative, 
— but  he  saw  in  the  magnitude  of  the  question 
itself  everything  that  could  call  for  a  special 
committee. 

Mr.  MORRIS  agreed  with  the  gentleman  from 
Kings  that  the  proper  reference  was  to  the  com- 
mittee on  the  rights  and  privileges  of  citizens. 
He  also  agreed  with  the  gentleman  as  to  the  law 
on  this  subject,  and  he  was  not  aware  that  there 
had  been  any  different  opinion  entertained  since 
the  delivery  of  the  learned  opinion  to  which  the 
gentleman  had  referred.  No  man  contended 
that  political  power  given  to  a  corporation  could 
not  be  touched,  but  all  contended  thatit  required 
a  two-third  vote  under  the  constitution,  whether 
the  power  was  granted  by  king  or  given  by  peo- 


ple. There  had  been  no  difference  of  opinion 
on  that  subject.  There  had  been  no  man  any 
where,  even  though  the  spirit  of  Legseit  ue«e 
not  there,  that  would  contend  for  a  doctrine 
such  as  his  friend  had  so  eloquently  argued 
against.  And  when  we  lawyers  said  private 
rights,  we  u,e.int  the  rights  of  corporations  as 
welt  as  of  individuals.  The  proper  rommhue, 
no  doubt,  was  the  committee  on  the  rights  and 
privileges  of  citizens — citizens  in  the  largest 
sense — whether  made  by  God  or  manufactured 
by  legislature. 

Mr.  SHEPARD  was  net  before  aware  that 
corporations  were  citizens.  He  was  obliged  to 
his  colleague  for  the  information. 

The  question  was  then  put  on  referring  to  the 
eleventh  standing  committee,  and  it  was  agreed 
to. 

ELECTIONS  BY  THE  PEOPLE. 

Mr.  CLYDE  offered  the  following,  which  was 
agreed  to: — 

Resolved,  That  it  be  referred  to  the  committee  on 
the  appointment,  tenun-,  &c.,  of  local  otfi  <'i>,  to  en- 
quire into  th^  expediency  t.f  providing  in  ihe  consiiin- 
tion  for  tbeelfctt  n  by  ihe  people,  oi  county  t<tatU- 
rers,  district  attorneys,  an  $  surrogates. 
TRIAL  I.Y  JURY. 

Mr.  MILLER  offered  the  following,  which 
was  agreed  to: — 

Resolved,  That  it  be  referred  to  the  committee  on 
ihe  rights  and  piivilegcs  of  citizens  of  his  M  ie,  to 
examine  into  the  expedie<  cy  of  incorporating  into  ihe 
constitution  the  following  ar  icle  : — 

The  right  of  trial  by  jury  shall  forever  remain  invio- 
late, but  the  legislafuie  shall  havr  power  in  us  di.-cre- 
lion  lo  fix  lie  number  and  to  determine  the  manner  of 
drawing  and  ^ electing,  and  to  fix  the  compensation 
both  of  the  Grand  and  Petit  jury. 

The  PRESIDENT  presented  to  the  Conven. 
tiori  a  communication  from  the  Secretary  of 
State,  containing  a  list  of  all  officers  whose  du- 
ties are  local,  as  required  by  a  resolution  of  the 
Convention. 

On  motion  of  Mr.  ANGEL,  it  was  referred  to 
the  seventh  standing  committee j  and  250  extra 
copies  were  ordered  lo  be  printed  on  the  motion 
ot  Mr.  SHEPARD. 

The  PRESIDENT  also  presented  acommuni. 
cation  from  the  Comptroller,  in  relation  to  the 
Common*School,  Literature,  and  Deposit  funds 
— called  for  by  resolution.  Referred  to  the  com- 
mittee on  common  schools,  and  ordered  to  be 
printed. 

UNFINISHED  BUSINESS. 

On  the  motion  of  Mr.  STRONG  the  Conven- 
tion  proceeded  to  the  unfinished  business,  which 
was  the  question  of  granting  leave  to  the  com- 
mittee of  the  whole  to  sit  again  on  the  article 
reported  by  Mr.  MORRIS,  defining  the  execu- 
tive powers,  duties,  &c. 

Mr.  KIRKLAND  having  the  floor,  continued 
and  concluded  his  remarks  which  v\ere  interrup- 
ted by  the  adjournment  yesterday.  He  did  net 
intend  to  detain  the  Convention  long,  fir  the 
debate  of  yesterday  had  elicited  concessions 
which  would  render  unnecessary  much  that  he 
should  otherwise  have  felt  inclined  to  say. — 
When  we  adjourned  yesterday  he  was  speaking 
of  the  form  of- the  report,  which  was  a  general 
proposition  and  applicable  to  no  particular  part 
of  the  constitution.    It  had  been  conceded  that 
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the  report  should  have  shown  on  its  fac*,  what 
a  nen  Iments  were  proposed  lo  the  existing  con- 
stitution, and  thus  a  part  of  his  object  had  been 
substantially  attained, — an  object    which   had 
been  carried  out  by  the  resolution  adopted  this 
morning,  directing   the  printing  to  be  done,  so  as 
to   distinguish    the   amendments  recommended 
from  the  old  constitution.     That  would  enuble 
the   members  of  the   Convention   to  see   what 
changes  were  proposed.     But  hereafter  another 
question  would  arise,  whether  the  amendments 
themselves  should  Resubmitted  to  the  people,  or 
whetlur  the  entire  constitution   should  be   sub- 
milted,     both    such    parts  as    were    old    and 
su.-h     as     were    new.       But     on     that      he 
would    not    now   dwell.     Many    members  and 
many    citizens   had  almost  come    to  imagine 
tiiat  we  were  l#re  for  the  purpose,  not  rnly  of 
proposing  amendments  to  the  constitution,  but 
for  the  purposes  of  general  legislation}  and  he 
was  exceedingly  apprehensive,   un  ess  we  were 
very  guarded,  that  we  should  be  found  commit, 
ting  the  great  fault  of  imagining  ourselves  really 
a  legislative  body,  rather   than  a  Convention. — 
This  was  nut  original  with    him,  for  it  was   the 
remark  of  many  gent  emen  of  the  Convention. 
Heobjevjiel  to  the  form   of  this  report,  because 
it  contained  subjects  which  were  entirely  within 
the  >cope  of  the  legislature      He  referred,  for 
illustration,  to  the  section  fixing  the  Governor's 
salary  at   $l,U00.     This   was  a  matter  which 
should  be  left  to  legislative  control,  as  it  had  been 
for  the  last  25  years,  and  for  which  there  was 
now  ample  provision,     bo  in  regard  to  the  sec- 
lion  fixing  the  remuneration  of  the  Lieut.  Gov- 
ernor.    He  objected  to  it  because  it  contained 
trifling  and  unnecessary  amendments,  and  be- 
cause he  believed  that  the  constitution  should  be 
amended   only  where  amendments  w  re  indis- 
pensable.    He   objected  further,  because  it  con- 
tained provisions  that  would  be  nugatory.     He 
alluded  particularly  to  the  section    by  which  it 
was  proposed    to  give  the   Governor  power  to 
surrenler  fugitives  from  justice  to  foreign  pow- 
ers—a  section   which  would   conflict  with  the 
constitution  of  the  Union.     In  support  of  the  po- 
sition he  quoted  adecision  in  the  case  of  Holmes, 
f  Jameson  and  others,  from  14   Peters'  Reports 
He  also  referred  to  the  treaty  of  Washington,  by 
which  this  government  entered  into  stipulations 
with  the   government  of  Great  Britain  for  the 
surrender  of  fugitives;  and  since,  like  arrange- 
ments had  been  made  by  treaty  with  other  pow- 
ers.    He  also  quoted  the  language  of  the  Chief 
Justice  in  the  case  referred  to,  in  support  of  his 
position  that  the  constitution  should    be  devoid 
of  unnecessary  verbiage,  which  would  give  rise 
to  complexity  in  its  interpretation.     Being  so 
objectionable  then  in  itself,   as  well  as  in  point 
of  form,  he  thought  the  committee  should  not 
have  leave  to  sit  again  upon  it 

Mr.  STRCWG  said  he  had  looked  forward 
with  a  great  deal  of  anxiety,  and  he  believ- 
el  the  people  of  this  state  had  been  look- 
in?  with  equal  anxiety,  to  the  time  when 
this  Convention  would  go  into  committee  of  the 
whole,  and  besin  to  do  what  "  ight  be  called  the 
substantial  work  of  the  Convention.  They  did 
yesterday  enter  upon  this  order  of  business,  and 
he  had  heard  a  Lumber  of  members  express 
their  s  uprise  that  they  should  be  deterred  from 


going  oft  With  that  business,  in  the  manner  tney 
had   been.    They  expressed  great  disappoint- 
ment, for  they  had  expected  when  they  got  into 
committee,  that  they  should  go  to  work  earnest- 
ly.    But  Mr.  S.  was  not  disappointed.     He  well 
knew  that  his  honorable  friend  Irom  Oneida  was 
charged  with  a  speech,  and  if  he  did  not  deliv- 
er it,  it  might  prove  injurious  to  him.     [Laugh- 
ter.]  He  was  satisfied  also,  that  that  gentleman 
would  take  the  very  first  opportunity    to  deliver 
it,  and  in  that  too  he  had  not  been  disappointed; 
for  the  gentleman  had  taken  un   early  opportu- 
nity, and  not  a  very  proper  one  for  his  purpose. 
He  would  not   have  said  a    word    on    this  oc- 
casion but   for  that  speech   of  the    honorable 
gentleman.     It   was    calculated   to  mislead,   if 
not  met  with    a    prompt   reply.      There   was 
great    danger    to    be    apprehended     from    the 
eloquent  speech  of  one   who  had  the  ability  to 
spread  out  his  views  in  such  glowing  language 
and  in  such   sailing  sentences,    [laughter]   and 
therefore  he  would  attempt  a  brief  reply  on  one 
or  two  points.     The  gentleman  had  referred  to 
the  report  of  his  honorable  friend  from  New- 
York,  (Mr.  Morris) — who  Mr.  S.  might  as  well 
here  say,  needed  not  his  aid  to   defend  that  re- 
port:  he  wielded  a  giant  tongue    [laughter]— 
and  had  taken   various   objections    to   it.     The 
gentleman  said  that  they  were  assembled  there 
to  carry  out  the  act  of  the  legislature,  which  he 
interpreted  to  be  simply  to  make  amendments  to 
the  Constitution.     Now  it  was  the  easiest  thing 
in  the  world  for  a  man  to  begin  with  false  pre- 
mises, and  lo  come  to  such   conclusions  as  he 
desired.      He  did    not  know   much   about  the 
phrases  that  the  lawyers  would  use  on  such  an 
occasion,  but  when  their  case  was  a  hard  one— 
when  they  had  up-hill    work — they  always  be- 
gan  with,   false   premises,  and   the  conclusion 
was  of  the  same  character.      Now  the  gentle- 
man started  in  the  first  place  with  the  assump- 
tion that  the  Convention   had  no  other  power 
and  authority  than  that  which  was  given  it  by 
the  act  to  which  he  had  referred.     Where  did 
the  gentleman  learn  that?     Mr.  S.  went  beyond 
that  act.     He  would  ask  the  gentleman — and  he 
asked   the  question  in  all  kindness  aid  good 
feeling — where  he  found  authority  for  the  legis- 
lature  to  pass  such  an  act?     Was  there  a  word 
in  our  old  constitution  to  confer  it?    How  then 
came  they  by  the  authority  to  pass  an  act  respect- 
ing this  Convention  in  any  manner?    And  yet 
they  had   restricted   this   Convention  in  many 
respects — its   pay   fo"   instance — but   they    had 
no  authority   to  do  that.     We  were  under  no 
such    control.       We    were   not   bound   by   one 
line  of  that  act;  because   the  Convention   was 
a  legislature  ov^er  and    above    the    legislature 
by   which    the    act   was    passed.    [Laughter.] 
Now  if  these  were  correct  premises,   on  what 
foundation    did    the    gentleman    base    his    ar- 
gument?    The   next  subject  which   he  gentle- 
man took  up  was  one  which  Mr.  S.  found  it  dif. 
ficult  to  answer,  not  understanding  all  about  it. 
[Laughter.]      If,  therefore,  he  did   not  get  it 
right,  he  hoped  he  should  be  excused,  and  not 
charged  with  intentional  misconstruction.     Per- 
haps it  would   be  better  to  read  from  the  notes 
which  he  took  of  the  gentleman's  speech,  wheie 
he  found  these  words :    "the  gentleman  says 
something  about  several  sections  of  the  report 
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being  in  hack  verby."  [Roars  of  laughter.] — ) 
Now,  being  a  layman,  a  plain  farmer,  he  hon- 
estly  coalesced  he  tiid  not  understand  that — 
[Laughter] — but  he  did  not  believe  the' gentle- 
Hi  an  in  ten  ted  to  Jay  a  clap- trap  fur  us  [Laugh- 
ter.J  He  did  not  know  how,  or  he  would  ex- 
p.'iiu;  he'd  g.ve  reasons  .on  this  subject  but  he 
di.J  not  understand  the  terms.  [Laughter. J — 
He  however  would  illustrate  it  by  an  anecdote. 
The.e  were  two  French  hamsters  disputing  one 
day  about  some  law  point,  but  they  could  not 
settle  it.  At  length  one  sail  to  the  other  we'll 
\edvc  it  to  tt.e  juige,  and  thai  being  agreed  on, 
one  of  them  siatedthe  case,  but  the  judge  made 
n>>  reply — he  merely  shook  his  head.  *'Ah!'J  re- 
marked the  other  burr^ler,'"  when  my  lord  shakes 
Li  3  he  id  there's  nothing  in  it."  [Renewed  laugh- 
ter.] He  would  now  come  to  the  gentleman's 
thud  proposition,  that  according  to  the  language 
of  the  act,  they  were  to  make  amendments  only  ; 
an  1  here  he  would  say  a  word  on  behalf  of  his 
J'rien  l's  report,  suppose  his  friend  had  made  a 
report  containing  sections  with  but  a  lew  words 
a.iered  j  if  he  had  left  out  all  but  the  new 
words,  what  sort  of  a  skeleton  would  it  have 
hetn  ?  If  we  altered  a  section  but  one  word, 
was  it  not  then  an  amendment?  If  we  were  to 
send  it  to  the  people  as  the  gentleman  from 
Oneida  desired,  we  would  send  nothing  but 
snatches  of  a  constitution — a  little  here  and  a 
little  there — and  the  people  would  not  know 
what  it  amounted  to.  He  thought  it  was  our 
duty  to  send  it  down  so  that  the  people  might  j 
un.ur>tand  it — not  in  such  a  shape  thai  they 
must  take  the  old  constitution,  and  perhaps  both 
the  old  constitut.ons,  to  see  how  it  would  read 
when  amended,  and  may  be,  have  to  consult  a 
lawyer  to  know  \\  hat  it  means. 

Mr.  DANA  remarked  that  he  was  not  a  little 
surprised  the  other  day,  after  he  supposeu  we 
laymen  would  be  permitted  to  put.  our  thoughts 
down  on  paper,  and  read  them  there  in  the  form 
of  speeches,  to  hear  his  ri«ht  honorable  friend 
from  Monroe  (Mr.  Strong)  bringing  up  a  par. 
liamentary  rule  even  against  that.  But  he 
found  that  gentleman  to-day,  availing  himself 
of  that  privilege  pretty  freely,  by  using  a  brief 
of  some  length,  in  the  speech  he  had  just  de- 
livered, i 

Mr.  STRONG  replied  that  the  rule  had  a  lit- 
tle more  to  it.  The  rule  was  that  you  should 
iiot  read  a  written  speech  lor  the  mere  purpose 
of  consuming  time. 


Mr.  DANA  stood  corrected—adding  that  the 
gentleman  from  Monroe  had  something  of  the 
lawyer  in  him  too.  [Laughter.]  Mr.  D.  went 
on  to  fray  that  having  written  out  some  remarks 
in  reply  to  the  gentleman  from  Oneida,  and  not 
having  committed  them  to  menu.ry,  lie  would 
read  them,  with  the  permission  of  the  Hou>e. 
The  question  was.  whether  we  should  go 
again  into  committee  on  this  report?  He- 
would  do  this  as  an  act  of  couitcsy  to  the 
committee  from  whom  it  came — and  there  have 
it  fully  discussed,  whether  it  was  made  up  of 
parts  of  the  old  constitution,  or  was  new — that 
amendments  might  be  offered  to  it.  He  had 
amendments  to  offer  himself.  Among  others, 
one  to  abolish  the  office  of  Lieut.  Governor. — 
Several  other  members,  he  knew,  desired  to  of- 
fer amendments.  The  position  of  the  gentle- 
man from  Oneida,  that  we  were  bound  by  the 
act  calling  us  together,  to  submit  naked  amend- 
ments only  to  the  people,  he  thought  an  unfor- 
tunate one.  For  it  happened  that  the  very  sec- 
tion of  the  Convention  act  to  which  the  gentle- 
man referred  to  sustain  it,  was  nearly  in  the 
precise  language  of  the  act  of  '21,  so  far  as  it 
prescribed  the  duty  of  the  Convention  of  that 
year.  And  yet  that  convention  did  not  sul  mit 
naked  amendments — but  an  entire  constitution, 
which  the  people  rn tilled,  and  thus  endorsed  their 
action.  Nor  did  Mr.  D.  see  any  greater  force  in 
the  objection  that  some  of  the  sections  of  this 
article  were  proper  subjects  cf  legislatitn.  That 
was  no  reason  why  we  should  not  go  into  com- 
mittee on  it — nor  any  insuperable  objection  to 
making  such  constitutional  provisions.  Again 
if  tins  article  contained  provisions  in  conflict 
with  the  constitution  of  the  United  .Stales,  the 
stronger  the  reason  why  we  should  go  into  com- 
mittee en  it.  And  as  to  the  remaining  argument 
that  the  course  adopted  by  the  committee,  was 
not  the  couise  called  ior  by  the  people,  Mr.  13. 
had  only  to  say,  that  it  was  begging  the  ques- 
tion— taking  for  granted  what  should  have  been, 
but  was  not  attempted  to  be  proved.  Mr.  1). 
concluded  by  urging  it  was  due  to  the  commit- 
tee not  less  than  to  the  subject  to  go  into  com- 
mittee on  the  entire  report. 

The  question  was  taken,  and  leave  was  gran- 
ted to  sit  again. 

Mr.  TIL  DEN  moved  the  re- printing  of  the 
art  c!e  as  amended — which  was  agreed  to. 

Adj.  to  11  o'clock  to-morrow  morning. 


FRIDAY, 

Prayer  by  the  Rev.  Mr.  Fisher. 

Mr.  MANN  presented  the  memorial  of  Archi- 
bald Watt,  in  relation  to  proceedings  in  chance- 
ry aril  it  was  referred  to  the  committee  on  the 
judiciary. 

The  PRESIDENT  presented  a  communica- 
tion from  the  Secretary  of  State,  in  answer  to  a 
resolution  in  relation  to  the  distribution  of  the 
common  school  fund,  which  was  referred  and 
ordered  to  be  printed 

Mr.  MORRIS  offered  a  resolution  directing 
the  reports  of  committees  to  be  printed  on  sized 
paper,  to  enable  members  to  write  amendments 


JUNE  26. 

i  thereon, — which   after  being  amended  by  Mr. 

I  STRONG,  was  adopted. 

i  Mr.  J.  J.  TAYLOR  moved  a  change  of  refer- 
ence of  certain  returns  which  had  been  sent  to 
the  committee  of  five,  to  the  committee  on  the  ju- 
diciary, which  was  agreed  to. 

Mr.  J.  J.  TAYLOR  stated  that  the  returns 
from  surrogates  were  all  in  except  13,  and  fr«m 
county  clerks  except  15,  and  he  desired  to  hive 
some  intimation  whether  the  committee  of  five 
should  complete  and  report  their  abstract,  or 
wait  for  the  residue. 
Mr,  BASCOM  said  he  thought  sufficient  had 
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been  received  to  accomplish  the  object  contem- 
plate I,  nn  I  therefore  he  moved  that  the  commit- 
tee  be  instructed  to  report,  with  all  convenient 
dispatch,  an  abstract  of  those  already  received. 
This  motion  was  agreed  to. 

FUVDS  I.V  CHANTER Y. 
Mr.  RHOADES  called  for  the  consideration 
of  his  resolution  offered  some  day*  since,  and 
laid  on  the  table  at  the  suirires'ion  of  the  gentle- 
man from  Ontario  (Mr.  Worden,)  and  thegen- 
llem  in  from  Herkimer  (Mr.LooMis,)  in  relation 
to  the  funds  under  the  jurisdiction  of  the  court 
of  chancery.  (J1  was  published  at  the  time  it 
Was  o  IV* red  ] 

Mr.  WORDEN  suggested  (the  resoluticn  hav- 
ing been  taken  up)  an  amendment  to  the  first 
section.  He  supposed  the  object  of  the  gentle- 
man  from  Onondaga  to  be  to  ascertain  the  amount 
of  the  fun  Is  belonging  to  suitors  that  are  at  the 
disposal  of  the  court  of  chnncjry,  embracing  ev- 
ery description  of  funds.  That  information  he 
supposed  would  be  very  important  when  they 
s'tould  come  to  cor.si  ler  whether  the  court  of 
zhnru-ery  should  be  abolishe  I,  for  it  would  be 
necessary,  he  apprehended,  to  make  some  con- 
stitutional  provision  in  regard  to  those  funds. — 
It  might  therefore  be  proper  to  extend  the  en- 
quiries to  the  clerks  of  the  several  equity  dis- 
t.ils — the  clerks  of  the  vice-chancellors'  courts; 
i  nd  hence  he  would  move  to  insert  the  words 
*  an  I  the  clerks  of  the  several  vice-chancellors' 
tuuits,"  which  would  enable  the  Convention  to 
{  et  returns  respecting  all  the  funds  in  chancery. 
Mr.  RHOADES  ha  I  no  objection  to  any  mo- 
dification that  would  accomplish  the  object  con- 
template I.  an  I  as  he  perceived  the  gentle  r.an 
I'  oru  Ontario  had  in  view  the  same  object  as 
himself,  he  adopted  the  gentleman's  suggestion 
to  make  perfect  the  resolution  which  his  sour- 
ces of  information  had  not  enabled  him  to  make 
sufficiently  comprehensive. 

Mr.  WORDEN  then  suggested  an  amendment 
to  the  last  clause,  to  a  Id  the  words  "and  pro- 
perty" after  the  words  u  all  other  funds." 

Mr  TALLMADGEsaid  as  he  understood  it 
the  resolution  proposed  to  call  upon  the  chancellor 
to  direct  the  clerks  and  registers  to  make  certain 
specific  I  returns,  and  he  submitted  if  it  would 
not  be  better  to  change  the  phraseology  so  as  to 
call  upon  the  chancellor  to  cause  full  returns  to 
be  made  of  all  moneys  and  property  under  the 
juris  li^tion  of  the  court  of  chancery,  as  that 
woul  I  embrace  every  thina  by  a  more  compre 
liensive  expression.  He  also  suggested  that  the 
returns  should  only  be  called  for  up  to  the  1st 
January  instead  of  the  1st  of  Juno. 

Mr.  RHOADES  assented  to  the  latter  sug- 
gestion, as  that  would  answer  every  purpose. 

Mr.  RUGGLES  suggested  that  certain  returns 
were  annually  made  to  the  Chancellor  by  the 
clerks  to  the  1st  of  January,  of  the  funds  in  their 
possession,  and  he  had  now  in  his  possession 
those  returns  from  the  second  circuit;  if  then, 
these  returns  were  called  for,  they  could  be  pro 
cured  without  much  difficulty  ;  out  if  the  more 
comprehensive  returns  were  called  for,  the> 
would  make  a  large  document,  to  prepare  which 
would  take  time. 

After  some  other  conversation  the  resolution; 
as  amended,  was  agreed  to. 


EXTRA  COMPEVS\TION  OF  OFFICERS— POWER 
TO  SUK  THE  STATa). 

Mr.  SWACKHAMER  submitted  the  follow- 
ing  resolution,  which,  after  being  verbally  cor- 
rected, was  adopted  : 

Reso!vfd,Tlnt  the  committee  No.  two  be  rqne-tedto 
report  *n  amendment  to  the  con>tituion,  prohibiting 
the  legislature  from  granting  extra  compensation  to 
any  offic  r,  agent,  servan*  or  public  conti actor  after 
such  public  service  shall  have  b<  en  performed  or  eon- 
t  a<:ted  for;  also  prohibiting  the  payment  of  in  >u  y 
out  of*  the  trea  ury,  when  ttin  sa<i  e  >ha  I  noi  haven*  en 
provider!  for  by  pte-exi^itig  law;  a'so,  to  provide  that 
any  per?on  having  el  ims  ag  »inst  the  st  .ie,  may  sue 
for  such  demand  in  like  manner  as  is  now  th  •  practice 
between  individuals  in  similar  cases. 

LECTURE  bY  MR.  OWEN. 

Mr.  MORRIS  offered  the  fbl  owing,  which 
was  adopted,  after  he  had  explained  that  Mr. 
Owen,  a  distinguished  philanthropist,  was  in  the 
city,  and  as  he  had  devoted  much  thought  to 
cer'.ain  subjects  in  which  this  convention  was 
interested,  many  friends  desired  to  hear  him: — 

Resolv»d,    That    the    Convention    grit  t   to    Robert 
Owhii.  esq  ,    ihn   use  of  this  chan-ter  ihis  evening  lor 
the  purpose  of  delivering  ho  address  tlvrein. 
D    UBLE  OFFIC KHOLIUXG. 

Mr.  STOW  offered  the  following,  which  was 
adopted,  after  an  explanation  of  the  reasons 
why  he  desired  it  to  go  to  committee  number  six 
there  being  no  other  standing  committee  to 
which  it  could  be  properly  referred  : 

\  esolved,  That  no  person  holding  any  civil  office 
under  the  government  of  this  s  Hi',  shall  h  dd  any 
civil  office  under  the  govern*'  ei-l  of  the  United  States, 
or  any  office  from  any  foreign  sta  e;  and  the  aceeps- 
an-.-eof  any  such  office  .from  the  U.  S.  or  to  cign  stale 
or  government,  shall  vacate  any  office  held  under  t..e 
government  of  this  s  ate 

EXECUTIVE  POWRRS  AND  DUTIES 

On  motion  of  Mr.  MANN  the  Conventicn  re- 
solved itself  into  committee  of  whole  on  the  re- 
port  made  by  Mr. MORRIS  from  the  fifth  stand- 
ing  committee,  on  the  duties  and  powers  <  f  the 
executive.  Mr.  CHATFIELD  in  the  chair. 

The  Chairman  stated  the  question  to  be  on 
the  first  section,  as  follows: — 

$  I.  Th"  ex- CHtive  p')\vnr  shall  I  e  vpsted  in  •»  p  ver* 
nor  He  sh-ll  hold  his  offic  for  iwo  years;  and  a  lieu- 
tenant governor  sha.l  be  chosen  at  ttie  same  lime  and 
for  the  same  term. 

Mr.  DANA  offered  anamenlment  to  strike 
out  the  entire  section  ana  insert  the  following: 

The  ex  cutiv  p  wer  of  'his  s  ate  «hall  rw»  vsted  in 
a  governor  who  sh  il>  hold  his  office  for  two  years,  but 
huslnl  not,  (  nri  g  his  t«-rm  of  office  be  tligib  e  to  any 
other  office  or  public  iru*t 

Mr.  WORDEN  suggested  as  an  amendmpntto 
the  amendment  to  add  to  the  word  *•  trust"  the 
words  "  under  the  government  of  this  state." 

Mr.  TILDEN  enquiredif  this  would  apply  to 
trusts  ex  officio. 

Mr.  DANA  said  he  so  intended  it. 

Mr  TILDEN  did  not  see  any  particular  rea- 
son  why  they  should  exclude  trusts  of  that 
nature.  There  were  many  little  public  trusts 
which  it  might  be  very  convenient  that  the  gov. 
ernor  should  execute  ;  for  instance  if  he  was 
one  of  the  Regents  ot*  the  University  anl  as 
such  one  of  the  trustees  of  the  State  Lbrary. 
Now  was  there  any  objection  to  that?  He  was 
also  a  trustee  of  the  st«te  copitol  anl  of  t  .e 
public  buildings,  and  he  could  not  see  that  there 
was  any  impropriety  in  the  governor's  executing 
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those  duties;  ©n  the  contrary,  the  governor  was 
always  here — he  was  connected  with  the  public 
buildings  in  the  performance  of  his  executive 
function*— and  hence  he  was  an  extremely  lit 
and  proper  person  in  common  with  other  officers 
similarly  situated,  to  execute  such  trust.  The 
governor  was  also  a  trustee  of  Union  College, 
as  had  been  intimated  by  a  gentleman  near  him 
(a  voice,  and  the  Sailors  Snug  Harbor)  -  and 
the  "  Sailor's  Snug  Harbor"  as  he  was  informed. 

Mr.  MORRIS:— What,  the  Governor?  I  think 
not,  sir. 

Mr.  TILDEN  said  at  any  rate  there  were  va- 
rious little  functions  conferred  on  the  Governor 
that  were  peculiarly  consistent  with  his  other 
duties,  and  in  resard  to  which  it  seemed  to  him 
that  no  object  of  public  utility  was  to  be  accom- 
plished by  excluding  the  Governor  from  the  per- 
formance of  those  duties  If  any  reasons  could 
be  offered  for  the  amendment  he  should  be  glad 
to  hear  them.  If  there  were  any  mischiefs  aris- 
ing therefrom  which  it  was  meet  that  they  should 
remove  or  prevent,  he  should  like  to  be  informed 
of  them  that  they  miaht  apply  a  specific  provi- 
sion  as  a  remedy,  anj  not  a  general  provision 
which  would  disable  the  Governor  from  the  per- 
,  formance  of  certain  duties  which  it  was  ex- 
tremely convenient  anj  by  no  me«ns  improper 
that  he  should  perform. 

Mr.  DANA  washed  the  Governor  to  be  sepa- 
rated from  all  other  employments  and  devoted 
exclusively  to  the  office  of  Governor  of  this 
state.  If  however,  the  committee  should  be  of 
opinion  that  the  Governor  should  liold  other  offi- 
ces ex  officio  he  would  not  object,  but  would  con. 
sent  to  the  addition  of  the  following  words, 
"  for  which  he  may  receive  no  compensation." 

Mr.  RHOADES  thought  there  was  a  great 
deal  of  lorce  in  the  remarks  of  the  gentleman 
from  New- York  (Mr.  Tilden),  respecting  the 
proposition  of  the  gentleman  from  Madison,  and 
he  hoped  that  gentleman  would  be  induced  to 
modify  his  amendment  so  that  the  Governor 
might  be  able  to  hold  certain  ex-officio  offices 
of  trust.  According:  to  certain  inlications,  they 
w*ere  about  to  divest  the  Governor  of  a  great 
part  of  his  duties  and  responsibilities  which  de- 
volve upon  him  under  the  existing  constitution  ; 
and  besides,  it  might  at  times  be  convenient  for 
the  legislature  to  clothe  the  Governor  with  cer- 
tain powers,  such  as  had  been  confided  to  him 
heretofore — for  instance,  the  location  of  the 
state  prison  in  the  North ;  to  do  which  the  Gov. 
vernor,  he  believed,  was  associated  with  the 
Attorney  General,  fnd  he  thought  the  Comp- 
troller also.  There  was  great  propriety  in  this, 
for  the  Governor  was  an  officer  known  to  the 
people,  and  in  whom  the  people  would  have 
more  confidence  than  they  would  in  a  gentleman 
who  was  not  so  well  known,  or  who  might  hold 
no  office  in  any  part  of  the  state.  He  repeated 
his  hope  that  this  provision  would  not  be  adopt- 
ed ;  and  he  also  hoped  that  the  gentleman  from 
Madison  would  see  the  propriety  of  modifying 
it  so  as  to  permit  the  Governor  to  discharge  such 
duties,  for  it  was  probable  that  the  duties  of  the 
office  of  -Governor  would  hereafter  be  com  para, 
lively  light,  as  there  was  a  disposition  mani- 
fested to  divest  him  of  all  patronage  and  of  all 
power  to  grant  pardons. 

Mr.  §WAG10t4MEB  *»»**,  few  of  strip- 


ping the  governor  ©f  every  vestige  of  power  be- 
yond the  necessary  executive  power.  They  had 
been  told  that  the  governor  was  trustee  of  eci- 
ta'n  institutions.  To  this  he  was  opposed  j  for 
the  governor  would  naturally  imbibe  strens-  pre- 
judices in  favor  of  those  institutions  with  which 
he  might  be  thus  connected,  and  thus  facilities 
might  be  afforded  to  them  to  prey  upon  the 
state.  If  the  governor  was  to  be  deprived  of  all 
but  the  necessary  executive  power — and  he  had 
reason  to  believe  such  would  be  the  result  of 
their  deliberations — he  hoped  they  should  eo 
further  and  take  away  from  the  legislature  the 
power  to  confer  upon  the  governor  such  autho- 
rity as  had  Leen  adverted  to. 

Mr.  WORDEN,  after  a  word  or  two  of  expla- 
nation,  withdrew  his  amendment,  and  the  ques- 
tion recurred  on  the  original  amendment. 

Mr.  LOOMIS  said  the  object  of  this  amend- 
ment appeared  to  him  to  be,  to  strike  at  the  of- 
fice of  lieutenant  governor.  Now,  he  was  a  re- 
former; but  he  had  no  disposition  to  reform 
things  unnecessarily.  It  appeared  to  him  they 
should  have  an  officer  who  might  bee  me  gov- 
ernor in  certain  contingencies, such  as  the  death 
or  incapacity  of  the  governor.  It  was  also  de- 
sirable that  th«re  should  be  a  president  of  the 
senate.  With  respect  to  the  other  offices  which 
the  governor  might  hold,  he  was  not  aware  of 
any  complaint  thut  had  been  made.  That  the 
executive  had  been  charged  with  too  many  du- 
ties, as  to  the  appointing  power,  had  bten  the 
subject  of  complaint ;  but  he  was  not  prepared 
to  say  that  he  would  deprive  the  executive  cf 
that  in  all  instances.  He  desired  to  reform  and 
to  amend  the  constitution  wherever  they  found 
abuses  have  existed  under  it,  but  he  looked  upon 
the  executive  of  the  state  as  one  of  the  great 
branches  of  the  government— as  representing 
more  than  any  other  department,  the  sovereign 
will  and  authority  of  the  people.  The  executive 
was  not  less  the  representative  of  the  people 
than  the  legislature  ;  he  was  the  representative 
of  the  whole,  while  the  members  of  the  legisla- 
ture were  representatives  but  of  part,  and  hence 
the  beauty  of  our  system.  He  was  disposed  to 
leave  the  governor  and  lieutenant  governor  as 
at  present  constituted,  merely  correcting  such 
errors  as  practice  and  experience  had  shown  to 
exist,  especially  in  respect  to  the  appointments 
of  local  officers.  There  were  amongst  those 
who  objected  to  all  the  appointirg  power  being 
centralized  here,  many  who  thought  that  each 
locality  was  competent  to  discharge  the  duty  of 
appointing  their  own  local  officers.  He  was  not 
prepared  to  say,  at  this  stage  of  the  debate,  that 
he  would  not  leave  with  the  executive  the  ap- 
pointment of  certain  officers.  He  could  well 
see,  if  they  elected  all  officers  whose  jurisdiction 
was  general — and  he  regretted  that  he  had  not 
a  list  of  them  before  him,  for  there  were  many 
more  than  were  contained  in  the  list  which  they 
had  received,  whose  jurisdiction  related  to  the 
whole  state  and  not  to  any  particular  part  of  it — 
he  could  well  see,  if  they  elected  ail  state  officers 
by  general  ticket,  and  the  judiciary  also,  that 
there  miaht  be  some  difficulty  But  he  was  de- 
parting  from,  the  question.  He  should  merely 
add,  that  he  should  vote  to  retain  the  section  in 
relation,  to,  Um  lteuj&tt«&t  g^ejrafii;  as,  it  bow 
stood. 
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Mr.  DANA  thought  we  should  have  no  Lien- 
tenant  Governor.  If  it  was  in  order  to  discuss 
that  question,  he  would  state  why  he  thought  it 
was  desirable  that  wc  should  not  kave  such  an 
officer. 

Tiie  CHAIR  replied  that  it  was  perfectly  in 
order. 

Mr.  DANA  continued — The  only  reason 
which  the  gentleman  Irom  Herkimer  had  given 
for  1  he  lontinuance  of  the  office  was  that  they 
might  have  a  presiding  officer  of  the  senate,  and 
a  person  to  discharge  the  duties  of  Governor  in 
case  of  the  disability  of  the  Executive — both  o 
which  could  be  provided  for  without  employing 
a  person  at  $6  per  day  for  a  contingency.  In  re- 
gar  1  to  the  presiding  officer  of  the  seriate,  he 
believe  J  the  s  -nate  was  competent  to  elect  its 
owa  presiding  officer;  and  in  case  of  the  death 
or  disability  of  the  Governor  to  perform  the 
duties  of  the  office,  he  supposed  in  this  state  as 
iu  others,  iho  President  of  the  senate  mightact. 
In  a  large  majority  of  the  states  of  this  Union 
there  is  no  such  officer  known  as  a  Lieutnaut- 
Governor,  while  here  one  is  employed  at  a  cost 
of  $6"  per  day,  and  mileage  for  his  travelling  to 
preside  over  the  senate,  (although  he  had  no 
vote  there)  and  to  be  ready  to  occupy  the  office 
of  Governor  if  we  should  have  a  vacancy  in  that 
office.  Now  he  was  disposed  to  make  radical 
changes  and  reforms — he  vvould  dispense  with 
every  officer  that  was  not  necessary  for  the  wants 
of  live  people;  but  if  it  was  necessary  that  the 
senate  should  have  some  officer  to  presiie  over 
th«jir  deliberations,  and  the  people  would  be  be- 
nefitted by  it,  he  should  not  object.  He  had  yet 
to  learn,  however,  that  such  necessity  existed. 
Seme  gentleman  had  suggested  that  the  Lieu- 
tenant-Governor's castiag  vote  might  be  neces- 
sary oi  an  even  division  in  the  senate;  but  he 
did  not  suppose  that  the  presiding  officer  that 
the  senate  might  elect  would  be  deprived  of  his 
vote  as  a  member  of  that  body,  and  if  there  should 
he  a  tie,  either  he  could  possess  the  power  to  give 
the  casting  vote,  or  in  such  case  the  motion  might 
be  considered  lost,  as  in  this  body,  on  a  tie 
vote.  One  gentleman  had  given  some  reasons 
why  the  Governor  should  ex  officio  perform  other 
duties;  to  which  another  gentleman  had  replied 
that  he  might  thereby  become  unduly  interested 
in  those  institutions.  Now  this  was  an  impor- 
tant reason  why  the  Executive  should  not  be 
thus  employed.  He  might  form  improper  preju- 
dices in  favor  of  certain  institutions  or  portions 
ol  the  state  which  he  might  be  called  upon  to 
visit.  He  trusted  they  should  be  able  to  guard 
against  any  such  consequences,  and  that  they 
should  m«»ke  such  constitutional  provisions  us 
would  enable  the  senate  to  elect  its  own  presi- 
ding officer,  by  whom  the  state  would  be  as  well 
represented  as  it  had  been  by  the  existing  sys- 
tem. 

Mr.  BURR  was  in  favor  of  the  amendment, 
so  far  as  striking  out  was  concerned.  He  had 
intende  I  to  propose  that  amendment  himself. 
The  other  part  of  the  motion  he  hud  not  inten- 
ded to  include  in  his  And  he  should  prefer  now 
to  have  the  question  divided — so  that  it  might  be 
tikea  on  striking  out  the  provision  in  relation  to 
the  Lieut.  Governor.  He  desired  to  strike  that 
office  out  of  existence.  He  had  always, regar. 
tied  U  as.  Utile  UeUer.  thatt  a.  siaecme— as.a  use- 


less wheel  in  the  machinery  of  government— 
and  it  had  better  be  dispensed  with.  The  expense 
was  a  mutter  of  no  confluence.  J I  we  needed 
such  an  office  he  should  be  willing  to  pay  lor  it. 
Other  states  had  dispensed  with  this  officer  alto- 
gether— among  them  Ohio,  New  Hampshire, 
Maine,  Alibama,  Virginia,  Delaware,  New 
Jer>ey,  and  some  others.  Indeed,  were  he  to 
lake  a  model  of  a  constitution  from  any  state,  he 
would  take  that  of  New  Jersey, recently  adopted. 
Unless  he  could  >ee  more  necessity  for  retaining 
this  office  than  he  now  saw,  he  should  vote  for 
so  much  of  this  amendment  as  proposed  to  strike 
it  out. 

Mr.  RICHMOND  took  ground  against  abol- 
ishing the  office  of  Lieut.  Governor.  Other 
states,  it  was  said,  had  no  such  officer,  and  got 
along  equally  well  with  us.  He  presumed  we 
should  get  along  well  enough  without;  but  still, 
this  was  a  large  state.  It  had  been  very  justly 
called  the  empire  state;  and  being  the  e.npire 
state,  probably  we  should  have  a  Lieut  Gov. 
em  r  as  well  as  a  Governor.  He  apprehended 
that  we  were  not  going  to  make  a  saving  of  all 
that  was  paid  to  this  officer  now,  if  we  should 
have  none.  The  presiding  officers  of  the  sen- 
ate and  assembly  were  in  the  habit  of  receiv- 
ing a  larger  compensat  on  than  individual  mem- 
bers of  those  bodies.  And  very  justly  and  pro- 
perl) — for  they  had  more  laborious  duties  to 
perform — duties,  when  the  house  was  not 'in 
session  also.  Heretofore,  or  ever  since  mem- 
bers received  $3  a  day,  the  speakerof  the  house 
had  received  $6.  [Several  gentlemen  jcorrected 
Mr.  R.  here,  and  he  took  that  back.}  But  if 
the  compensation  of  the  Lieut.  Governor  was 
too  great,  reduce  it — not  dispense  with  the  of- 
fice. A  word  as  to  stripping  the  Governor  of 
all  offices  except  those  appertaining  to  his  de- 
partment. His  first  impressions  were  against 
this:  but  on  reflection,  he  was  disposed  to  sus- 
tain the  proposition  in  part — not  in  full.  Bu? 
there  were  cases  where  he  would  prohibit  the 
Governor  from  holding  other  offices.  For  in- 
stance the  office  ol  trustee  of  the  higher  semina- 
ries of  learning.  That  looked  well  enough  on 
the  face  of  it,  but  on  examination,  it  might  not 
be  found  so  well  by  and  bye.  These  institu- 
tions were  in  the  habit  of  coming  here  every 
year,  asking  donations  to  aid  them  in  carrying 
on  their  operations.  He  would  not  say  that  it 
was  not  proper  to  aid  these  higher  seminaries; 
but  he  knew  that  this  practice  had  been  very 
much  abused,  and  he  believed  that  the  Conven- 
tion would  agree  with  him,  that  the  Govern- 
or, by  being  connected  with  these  institutions, 
even  as  a  mere  matter  of  honorary  station, 
might  become  enlisted  in  their  favor,  far- 
ther than  he  would  be  otherwise.  To  show 
the  abuses  that  had  existed,  Mr.  R.,  without 
giving  names  alluded  to  the  case  of  the  New 
York  University,  which,  he  said,  when  charter- 
ed, received  a  large  donation  from  the  state,  and 
in  the  course  of  its  operations  became  involved 
in  a  heavy  debt  for  building  materials  to  the 
agent  of  one  of  our  state  prisons— or  rather 
individuals  had  become  obligated  for  the  amount. 
These  individuals, however,who  were  abundant- 
ly able  to  pay,  and  were  not  connected  with  the 
institution  a&  officers,,  came  ta  the  legislature  to 
be  released  from  their  bond,  and  Urn  le^slaiuje 
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passed  a  bill  for  that  purpose,  and  the  Governor 
sig  re  i  it  He  only  mentioned  this  lo  show,  that 
a  G^vesnor,  by  being  connected  with  these  in- 
solutions,  might  be  swayed  from  his  duty,  by 
the  fact  of  mjcIi  a  connection.  Now  so  .ar  as 
the>e  Institutions  were  concerned, — and  he  was 
in  favor  of  learning  in  all  its  length  and  brcvtdih 
— he  wished  to  see  the  Governor  entirely  sepa- 
rated from  any  trusteeship  in  them.  Having  to 
review  a;id  sign  these  fills,  he  wanted  him  to 
stand  there  untrammelled  and  uncommitted.  As 
to  the  Governor's  be  ng  trustee  of  the  state  build- 
ings, Mr.  P.  had  no  objection  to  that.  He  was 
as  suitable  a  person  as  any  other;  and  he  be- 
lieve! he  would  have  i  he  confidence  of  the  pe<  pit 
more  than  any  other — because  tney  elected  him. 
Mr.  M.-VllvlN  would  not  now  consider  U.e 
question  raised,  in  relation  to  the  Governor's 
holding  an  executive  trust — because  he  appre- 
hended it  was  best  to  pass  this  section  in  simple 
terms,  and  if  it  was  desirable  to  impose  relic- 
tions not  heretofore  imposed,  an  opportunity 
would  be  presented  before  we  got  through  with 
this  article.  He  expressed  no  opinion  on  it  now. 
He  ha  1  supposed  that  one  great  object  of  elect- 
ing a  Lieut.  Governor,  was  lo  have  a  man  l«» 
take  the  place  of  the  Governor,  in  ca>e  ol  his 
death,  or  a  vacancy  exis«ing  from  any  cause — 
and  i hat  he  should  be  an  officer  elected  by  Ihe 
whole  people.  He  had  supposed  that  was  de- 
mocratic— that  it  was  altogether  a  more  demo- 
cratic mode  of  filling  the  executive  chair,  than 
that  in  vogue  in  Pennsylvania  or  New- Jersey. — 
He  had  supposed  too  that  this  was  the  most  con- 
venient mode — designating  at  the  same  time  who 
should  be  Governor,  and  who  should  act  as 
such,  in  a  certain  emergency.  The  pe  pie  act- 
ei  directly  in  the  choice  of  both;  and  when  the 
Governor  died,  every  body  knew  who  was  to 
take  his  place,  as  did  the  Vice  President  re- 
cently on  the  death  of  the  President.  There 
was  no  commotion,  no  confusion.  The  peo- 
ple had  ordered  it  all  in  the  fundamental 
law.  Those  who  proposed  to  get  rid  of  the 
Lieut.  Governor,  must  provide  for  filling  the 
office  of  Governor,  if  he  died,  in  some  way. — 
Would  they  say  that  the  presiding  officer  of  the 
senate  should  act  as  such?  But  how  was  he  to 
be  made  presiding  officer?  How  was  he  to  be 
elected,  in  the  first  instance?  Mr.  M.  took  it 
for  granted  that  we  were  to  have  senate  dis- 
tricts. If  the  districts  remained  as  now,  then 
we  should  have  a  governor  placed  over  us,  in 
whose  election  originally,  only  one-eighth  of  the 
people  participated.  If  there  were  more  dis- 
trict-*, a  still  less  number  would  have  a  voice  in 
his  selection.  Was  this  democratic?  Gentle- 
men might  say  that  he  would  be  chosen  by  the 
whole  seriate.  Very  well.  Was  not  that  one 
remove  from  the  people?  Would  not  the  people 
give  up  the  power  of  electing  their  Governor, 
and  confer  it  on  men  elected  in  different  sections 
by  the  people  of  the  localities?  liul  Mr.  M  had 
extended  his  remarks  further  than  he  intended. 
But  he  had  always  supposed  it  to  be  democratic 
to  provide  for  filling  the  office  of  Governor  by 
the  direct  action  of  the  whole  people.  He  sub- 
mitted to  the  gentleman  from  Madison  and  oth- 
ers  whether  tnat  was  not  the  correct,  democra- 
tic view  of  the  subject.  [Cries  of  *'  question," 
44  questioa.' ] 


Mr.  BURR  asked  if  it  would  he  in  order  .o 
cf  11  for  a  division  of  the  question? 

The  CHAIR  replied  t;iat  uiuer  the  rule  re- 
ctndy  adopted,  a  motitn  to  strike  out  and  insert 
was  indivisible 

The  question  was  here  put  en  striking  out 
and  inserting,  and  losrt. 

Mr.  HUNT  now  rose  to  move  an  amendment, 
but  gave  v\ny  lo 

Mr.  SIMMONS,  who  moved  to  amend,  by  ad- 
ding,  after  the  word  Governor,  where  it  first 
occurs,  as  fellows: — 

u  And  in  su  h  subordinate  officers  as  are  created  by 
ihis  t*ini-i! it utiofi,  ir  m:».y  beat  any  lime  cuiisliiuied 
by   I  t\v  fur  tlht  jiiirpi^e.'; 

Mr.  SIMMONS  apprehended  that  these  words 
or  something  to  that  effect,  were  inadvertently 
omitted  in  the  present  constitution.  Because, 
as  it  now  stood,  it  was  evilently  false.  It  was 
not  true  in  fact  that  the  execut.ve  power  could 
be  vested  in  a  governor,  if  we  had  subordinate 
executive  officers  in  the  state.  The  supreme 
executive  power,  it  was  Hue,  might  be  vested 
in  a  governor.  But  it  would  be  well  to  have 
the  three  departments  appear  in  consistency  with 
each  other.  We  should  nots«y  that  the  judi- 
cial power  should  be  vested  in  the  highest  court, 
but  in  the  whole  judiciary.  The  supreme  exec- 
utive however  was  in  the  governor;  hut  it 
would  be  proper  to  say,  and  insuch  subordinates 
as  are  created  by  this  constitution,  and  by  com- 
mon law  or  statute.  Blackstone  totd  us  that 
the  governor  was  the  sheriff  of  the  state,  and 
that  every  sheriff  was  conversely  a  kin.J  of  a 
governor  as  lo  the  executive  power  of  his  county. 
All  ministerial  and  administrative  officers  were 
exercising  executive  power  subordinate!)'  to  the 
Governor.  To  say  that  the  executive  power 
was  vested  in  the  Governor  alone,  would  m.t  be 
consistent  with  what  we  say  of  the  legislative 
and  judicial  departments.  Judicial  power  was 
vested  in  a  supreme  and  subordinate  courts. — 
The  executive  was  supreme,  but  there  were 
subordinates.  This  was  something  moie  than 
a  mere  matter  of  form  The  tame  question 
once  arose  in  the  U.  S.  government — and  excit- 
ed more  feeling  and  a  more  able  discussU  n  than 
any  question  of  power  for  a  number  o/  years. — 
And  the  matter  was  never  settled  until  adjudi- 
cated by  the  supreme  court  of  the  U.  States.  The 
case  was  that  of  Kendall,  who  claimed,  as  the 
supreme  executive  power  was  vested  in  the  Presi- 
dent, without  naming  subordinates,  and  as  the 
President  nominated  the  heads  of  departments, 
he  had  the  authority  of  making  certain  adjudica- 
tions and  decisions  in  his  department,  and  that 
he  was  not  therefore  accountable  to  the  hgisln- 
jive  acts  of  congress.  After  solemn  argument, 
the  supreme  court  unanimously  decided, 
that  in  distributing  powers  to  subordinate  ex- 
ecutive officeis,  they  must  be  taken  to  be  sub- 
ject to  law.  He  urged  that  it  would  be  we  1, 
both  to  secure  propriety  of  language  and  to  avoid 
dispute  or  collision,  to  put  his  amendment  in 
some  form  in  this  section.  And  the  fyest  form 
that  had  suggested  itself  to  him,  was  the  one  he 
had  rut  in  writing. 

Mr.  SHEPARD  agreed  with  the  gentleman 
from  Essex  in  his  view  of  this  section.  It  cer- 
tainly was  incorrect  in  its  terms.  He  would  sug- 
gest! however,  a  shorter  form  of  avoiding  the 
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inaccuracy — a  form  used  in  the  constitutions  of 
Mtine.  Massachusetts,  Connecticut,  Missouri, 
and  others.  He  woulJ  suggest  the word  "  su- 
preme" executive  power.  Or.  if  the  gentleman 
liked  it  better,  lie  would  use  the  wor<J  in  the  con- 
stitution of  Virginia,  the  "chief"  executive 
power  slmil  he  vested  in  a  Governor.  He  moved 
to   insert  the  word  "chief"  before  executive. 

The  CHAIR  suggested  that  this  was  not  strict- 
ly an  amendment  to  the  amendment  now  under 
consideration — and 

Mr.  SHKPAttD  waived  it  for  the  present. 

Mr.  SIMMONS  was  not  tenacious  about  the 
form,  though  he  apprehended  the  word  supreme 
might  lead  to  some  difficulty.  The  governor 
might  say,  I  am  supreme  as  to  a  question  be- 
tween  him  and  subordinates.  Still  it  would  do 
belter  than  chief.  We  might  say  that  supreme 
executive  power  should  be  vested  in  the  legisla- 
ture, and  yet  we  gave  same  legislative  power  to 
other  bodies.  The  better  way  would  be  per- 
haps to  say  that  all  executive  power  is  vested  in 
a  governor  (who  was  supreme  of  course)  and 
in  such  subordinates,  &c.  as  stated  in  his  amend- 
ment. 

Mr.  MORRIS  sai  1  it  appeared  to  him  that  the 
form  of  expression  in  this  section,  properly  con- 
sidered, tiken  as  it  was  from  the  old  constitu- 
tion, was  infinitely  preferable  and  Jess  likely  to 
be  misunderstood,  than  the  amendment  of  the 
learned  gentleman  from  Essex.  Such  a  form  of 
expression  as  thai  proposed,  would  make 
all  these  subordinates  equal  to  the  Governor  ; 
for  every  thing  in  it  applicable  to  the  one  was 
equally  applicable  to  the  other.  Certainly  that 
was  not  the  intention.  Least  of  all  could  the 
gentleman  intend  that  the  legislature  that  we 
had  come  here  to  place  within  reasonable  and 
proper  bounds,  should  by  this  constitution  be 
authorized  to  make  a  supreme  executive  power 
in  the  state,  asoftenan  I  as  many  as  they  chose. 
Mr.  M.  supposed  the  gentleman's  intention  was 
precisely  what  this  clause,  in  Mr.  M.'s  judg- 
ment, expressed  —  that  the  executive  power 
should  be  vesteJ  in  a  Governor.  What  execu- 
tive power  ?  The  executive  power  of  the  state. 
What  was  that?  The  supervisory  powrer  over 
subordinate  executive  officers  in  the  counties — 
su:h  a*  your  sheriffs.  One  of  the>e  sections 
provided  that  he  should  take  care  that  tie  Isws 
Le  laitlifu'ly  executed.  That  came  within  the 
executive  power,  and  was  cc -extensive  with  the 
stale.  He  was  to  see  that  the  laws  were  faith- 
fully executed.  By  whom?  By  subordinates, 
who  had  local  and  special  executive  powers.  If 
we  should  say  the  supreme  executive  power  of 
the  state,  the  question  might  arise  whether  there 
was  not  a  shade  of  difference  intended  between 
the  supreme  power  and  other  powor  co-exten- 
sive With  the  state.  It  might  be  regarded  as 
conveying  less  power  than  we  intended,  or  than 
wa>  now  given  to  him.  His  impression  was 
that  the  clause  of  the  old  constitution,  being 
shorter  and  more  comprehensive,  carried  out 
fully  the  intention  of  the  people  in  regard  to  the 
Governor. 

Mr.  SHKPAJU)  supposed  the  section  to  be 
UKorrict.  He  did  not  agree  with  his  colleague 
(Mr.  Morris)  in  regard  to  its  accuracy.  There 
were  other  executive  officers  in  the  state  besides 
the  governor.     The  only  constitution  in  the 


whole  Union,'that  he  recollected  at  the  moment, 
that  contained  this  form  of  expression,  was  tne 
constitution  of  New- Jersey,  it  was  suggested 
to  him,  however,  that  the  United  States  consti- 
tution contained  the  same  phraseology.  But  it 
was  incorrect,  for  all  that.  There  was  no  prac 
tical  inaccuracy  about  it.  All  knew  what  it 
meant.  But,  as  the  gentleman  from  Essex  had 
suggested,  there  was  a  clear,  verbal  inaccuracy 
here.  That  had  been  avoided  in  other  states  by 
u>ing  the  word  supreme  or  chief  executive  pow- 
er— or  by  saying  that  the  governor  shall  be  the 
chief  executive  officer,  and  defining  his  powers 
in  the  constitution,  leaving  the  legislature  to  de- 
line  the  powers  of  other  and  local  executive  offi- 
cers. Nearly  all  the  constitutions  in  the  Union 
had  avoided  this  difficulty.  We  could,  and  it 
seemed  to  him  desirable  to  do  so.  He  prefer- 
red, on  the  whole,  to  vary  his  proposition  so  as 
to  say,  the  chief  executive  officer  ol  the  slate 
shall  be  the  governor.  That  would  relieve  it 
of  any  odious  interpretation  that  might  be  given 
to  the  word  supreme, and  would  leave  a  perfect- 
ly clear  and  definite  meaning. 

Mr.  SIMMONS  aJmitted  That  no  practical  dif- 
ficulty had  ever  arisen  under  this  section.  The 
only  reason  for  inserting  it,  would  be  to  avoid 
any  possible  implication,  that  by  virtue  of  all 
executive  power  being  vested  in  the  governor, 
all  subordinates  were  necessarily  to  act  at  his 
discretion,  and  not  by  law.  He  had  very  little 
choice,  ao  between  his  own  amendment  and  the 
proposed  addition  of  the  word  supreme.  Per- 
haps it  was  not  worth  while  to  alter  it  at  all. — 
But  it  was  false  in  itself  on  the  face  of  it.  Or 
else  it  created  a  monarchy.  If  all  executive 
power  was  vested  in  a  governor  and  he  found  it 
out,  he  would  live  in  the  state  no  longer.  [A 
laugh.] 

Mr.  DANA  inquired  if  the  law  should  cre- 
ate officers  with  executive  powers,  whether 
they  could  not  exercise  such  power,  notwith- 
standing this? 

Mr.  SIMMONS  replied  that  that  was  the  very 
question  here.  Gentlemen  differed  about  phra- 
seology. As  the  section  stocd,  it  vested  the 
whole  executive  power  of  the  state  in  the  Go- 
vernor.  If  that  were  so,  then  every  sheriff, 
every  constable,  every  administrative  and  exec- 
utive officer  in  the  state,  was  a  mere  hand  or 
finger  (as  he  was  cal  ed  at  Washington)  of  the 
Governor.  And  the  question  might  be  whether 
these  officers  were  amenable  to  the  Executive 
or  to  the  law.  The  new  constitution  of  Iowa 
gave  the  supreme  executive  power  to  the  Go- 
vernor. If  that  was  sufficient  to  indicate  the 
proper  functions  of  the  Governor,  giving  him 
a  supervisory  executive  power  over  subordi- 
nates, leaving  them  not  merely  the  fingers  and 
hands  of  the  executive,  but  organs  of  the  Jaw, 
then  he  should  be  content.  We  wanted  no  sub- 
ordinates who  could  shield  themselves  from  the 
law  under  the  wing  of  executive  direction  and 
control. 

Mr.STOW  said  he  should  not  have  token  part  in 
this  debate,  did  he  not  suppose  there  was  a  prin- 
ciple involved  here  beyoud  that  immediately  in- 
volved iu  the  amendment.  The  proposition  was 
to  alter  the  phraseology  of  the  section,  without 
changing  its  substance.  Now,  ail  professional 
mea  were  aware  of  the  important  coasequeaces, 
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lliat  sometimes  TcsuTted  from  fhe  change  of  a 
single  word,  even  in  the  statute  law.  These 
consequences  the  wisest  men  could  not  foresee 
If  we  were  to  commence  in  the  first  section  of 
the  new  constitution,  to  alter  well  defined  and 
well  settled  language,  there  would  be  no  end  to 
the  alterations  we  snouid  make,  and  no  end  to 
the  difficulties  that  must  grow  out  of  it.  His 
objection  was  that  here  was  a  phrase  the  mean- 
ing  and  intern  uf  which  was  well  known — and 
which  for  half  a  century  had  received  a  practi- 
cal, undisputed  construction.  All  knew  the 
meaning  ot  it.  And  if  so,  why  adopt  language 
that  all  might  not  know  the  meaning  of?  Gen- 
tlemen seemed  to  think  they  could  express  the 
same  thing  more  definitely.  But  could  they 
agree  among  themselves  as  to  what  the  new 
phraseology  would  mean?  And  i(  we,  who  were 
to  adopt  it,  could  not  agree  as  to  its  meaning, 
how  were  those  who  were  to  come  after  us,  the 
judiciary,  the  executive,  the  legislature — the 
people,  to  understand  it  ?  He  repeated  that  it 
was*  dangerous  to  change  written  and  well  settled 
law.  The  alteration  of  a  single  word  in  the  Eng- 
lish law  in  relation  to  frauds,  cost  the  people  ol 
Kngland  more  than  fifty  thousand  pounds  sterling 
— and  yet  it  was  extremely  doubtful  whether  the 
intention  of  the  legislature  was  to  change  the 
law  in  substance  at  all.  Hence  it  was  that  in 
our  own  state,  when  the  laws  were  revised,  the 
principle  was  adopted  not  to  change  the  phrase- 
ology of  law  that  had  received  a  practical  con- 
struction for  a  series  of  years,  and  that  con- 
struction all  one  way.  Bid  any  one  ever  hear  a 
doubt  expressed  as  to  the  meaning  of  this  sec- 
tion? He  hal  heard  none.  Why  raise  a  doubt 
about  it?  Why,  especially,  attempt  to  substitute 
words  the  meaning  of  which  we  could  not  agree 
upon  ?  As  to  this  phrase,  supreme  executive 
power, he  denied  that  that  was  American  doctrine. 
He  insisted  that  there  was  no  supreme  execu- 
tive power  in  our  government — overruling  and 
controlling,  as  the  phrase  implied,  the  judicial, 
legislative  and  all  other  powers  in  the  state,  it 
would  be  asserting  a  principle  at  war  with  the 
history  and  genius  of  our  government.  He  ap- 
pealed to  members  to  consider  well  before  they 
set  the  precedent  ol  charging  the  fixed  and  well 
set'.led  law  of  the  land. 

The  question  was  here  taken,  and  Mr.  SIM- 
MOiN'S'  amendment  was  rejected. 

Mr.  SHKPARD  now  proposed  to  insert  be- 
lore  the  Word  ''executive,"  the  word    ''chief." 

The  amendment  was  negatived. 

Mr.  DANA  proposed  to  change  the  form 
slightly  of  the  section — changing  the  word  "be" 
to  ''who",  with  a  period  after  the  word  years. 
Also  striking  out  the  word  "and"  and  making 
a  new  sentence  of  the  portion  relating  to  the 
Lieutenant  Governor. 

The  amendment  was  lost. 

Mr.  HUNT  moved  to  strike  out  "two"  be- 
fore "years,"  and  insert  "three." 

Mr.  HUNT  remarked  that  by  extending  the 
Governor's  term  of  office  to  three  3eais,  as  was 
the  case  under  our  old  constitution,  our  election 
for  Governor  and  that  for  President  would  very 
seldom  occur  at  the  same  time:  consequently, 
our  slate  executive  would  be  chosen  with  more 
express  reference  to  state  interests  than  is  now 
the  ease.  By  making  our  elections  less  frequent, 


the  people  wmildTiare  more  time  for  otber  mat- 
ters than  the  election  of  officers,  and  our  officers 
would  have  more  time  for  their  legitimate  du- 
ties. The  conduct  and  policy  of  our  government 
would  be  less  uncertain  and  unstable.  By  ex- 
lending  the  term  of  offices  generally,  we  should 
have  more  competent  officers,  an  i  lewer  bung- 
ling apprentices  in  office.  Experience,  (said 
Mr.H',)  is  requisite  for  theriahtand  prompt  per 
formance  of  the  duties  of  every  office.  He  who 
has  it  not,  must  be  to  some  extent  a  deputy  to 
his  own  clerks,  who  often  have  ends  ol  their  own 
to  accomplish,  and  are  never  responsible  to  the 
people.  It  may  be  said  that  by  extending  the 
Governor's  term  of  office,  we  increase  hi?  pow- 
er for  evil  as  well  as  for  good.  Admitted.  •  He 
could  do  more  of  voluntary  good  or  harm  during 
his  third  year,  than  he  could  during  the  first 
two  years  of  his  term,  because  he  then  knows 
precisely  what  springs  to  touch,  what  wires  to 
pull,  in  order  to  effect  his  object.  But  10  com- 
pensate for  this  we  should  have  fewer  official 
blunders,  which  are  to  be  guarded  against  as 
well  as  crimes.  Besides,  it  does  not  follow  that 
because  an  experience*!  engineer  can  blow  up 
his  engine  more  effectually  than  a  mere  learner, 
that  he  would  therefore  be  more  likely  to  do  so. 
Some  will  say  that  by  prescribing  short  terms  of 
office,  the  people  can  t*et  rid  of  an  unfaithful  or 
incompetent  officer  with  less  delay  than  they 
could  if  the  term  were  lengthened.  True,  but 
the  people  have  no  right  to  elect  an  unfit  man 
for  their  Governor;  and  whenever  they  may  do 
so,  I  would  sentence  them  to  live  under  his  ad- 
ministration for  the  full  term  of  three  years, 
without  a  hope  of  reprieve  or  pardon.  Tie  pun- 
ishment would  not  be  a  whit  too  great  for  the 
offence,  and  the  people  need  not  suojeel  them- 
selves to  it  unless  they  choose.  Hundreds  of  my 
constituents  have  complained  to  me  of  the  fre- 
quency of  our  elections;  none,  that  our  elections 
are  too  few.  If  we  choose  our  Governor  for 
three  years  and  our  legislature  for  two,  we  shall 
reduce  the  present  election  tax  upon  our  time 
and  faculties  nearly  one  half,  and  the  public 
will  te  much  better  served. 

The  amendment  was  lost. 

Mr.  DODD  proposed  to  remodel  the  section, 
so  as  without  changing  the  meaning,  to  express 
it  in  fewer  words. 

Mr.  VV.  TAYLOR  thought  it  not  worth  while 
to  change  words  merely,  when  the  meaning  was 
sett,  ed  and  clear. 

Mr.  DODD'S  amendment  was  negatived. 

Mr.  STOW  moved  to  add  at  the  end  of  the 
section,  as  follows: 

'Rut  the  Governor  and  Lieutenant  Governor  vtYn 
shall  be  chosen  at  the  next  He  lion,  shall  hold  t<  eir 
respective  offices  wily  for  one  year  " 

Mr.  STOW  said  the  effect  of  his  amendment 
would  be  to  change  the  time  of  holding  our  e- 
lections  and  his  object  was  to  separate  our 
state  elections  from  the  presidential  contest.  He 
thought  we  should  not  blend  our  state  elections 
and  policy  with  that  of  the  general  government. 
But  he  would  not  argue  the  question.  He  sub- 
mitted  it  to  the  good  sense  of  the  Convent. on 
whether  we  had  not  better  submit  for  once  to  a 

I  little  inconvenience,  than  to  have  our  state  eiee. 
tions  forever  hereafter  mingled  up  with  national 
politics. 
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Mr#BURK  remarked  that  the  propriety  of 
the  amendment  would  depend  on  the  time  fixed 
fur  the  election  in  the  new  constitution. 

Mr.  STOW  rep  ied  that  a  governor  must  be 
elected  this  fall,  and  for  two  years,  unless  this 
clause  was  inserted — and  in  reply  to  an  inquiry 
by  Mr.  Dana,  said  his  object  was  that  the  elec- 
tion for  Governor  and  President  should  not  fall 
together  in  the  same  year. 

Mr.  TiLDEN  suggested  that  it  was  uncer. 
lain,  as  yet  at  what  particular  period  the  new 
constitution  would  go  into  effect.  It  was  rather 
p  emature  to  assume  now  at  what  particular  pe- 
rio  I  the  election  for  governor  under  the  new  con- 
&l.t-.itifin  would  first  occur.  Better  defer  this 
u a ti i  that  question  en  me  up. 

Mr  STOW  replied  that  we  must  elect  a  go- 
ve  nor  this  fall,  10  come  in  next  January. 

Mr.  WOilDEN  was  glad  the  proposition  had 
been  brought  forward,  and  he  should   be  unwil- 
linir  to  see  any  vote  taken  now  which  would  be 
regarded  as  decisive  against  it.    He  agreed  some- 
what with  the  gentleman  from  New  York  that 
this  was  an  after  consideration,  coming  up  more 
appropriately  when  we  had  determined  on  some 
other  matters.     But  he  did  not  see  how  it  could 
well  be  laid  over.     We  must  take  a  vote   on  it. 
At  present  he  thought  he  should  vole  against  it. 
He  concurred  however,  in  the  propriety  of  sepa- 
rating these  elections.     If  we  did  not  so  arrange 
it,  he  should  be  for  returning  to  this,  and  giving 
it  a  fair  and  full  consideration.     If  voted  down, 
the  genileman  could  renew  it  in  the  house. 
Mr.  STOW  preferred  to  withdraw  it. 
Mr.  WARD  suggested  that  if  the  genileman 
withdrew  it,  he  could  not  renew  it  in  the  house. 
Mr.  STOW  said  he  would  then  adhere  to  it. 
Mr.  SIMMONS  said  ihe  policy  of  every  state 
rnd  of  this  nation  was  infected  with  the  disease 
whijh   was  peculiar  to  liberty — instability  and 
c  iange.     The  best  form  of  government   had  its 
peculiar  inconveniences.     The  person  who  con- 
sented  to  live  under  a    monarchy   was  exempt 
fron   some  inconveniences   to  which   we  were 
o  j  iged  to  submit  for  the  sake  of  a  greater  good. 
And  how  were  these  changes,   and  how  was  the 
instability   of  policy   occasioned?     Why  by  the 
great  volume  of  pubic  sentiment  being  concen- 
truted  in   executive  officers.     It  had  ceased  to 
be  of  much  importance  who   members  of  con- 
gress  were,  but  when  the  executive   was  to  be 
elected,  parlies  wer*^  organized  for  the  election, 
and  why?     Because  it  was  felt  to  be  a  truth  that 
was  developing  itself  gradually  in  practice,  that 
whatever  party  had  the  PresiJent  would   have 
the  Congress;  in   other  words  that  the  progress 
of  our  institutions  was  such  as   to   render  the 
legislature   more  or  leys   subservient  to   execu- 
tive  power;  and    instead   of  having    the  great 
mass  of  public   intelliuence   represented    by  or 
embodied   in  the  representatives  of  the  people, 
to  shape  the  policy  of  the  state,  they  all  felt  it 
to  be  a  truth  that  after  all  it   was   embodied  in 
fie  person  of  a   Governor  from  one  term  to  an- 
other.    And  so  it  was  in  respect  to  the  election 
of  President  for  the  nation;  and  it  was  obvious 
that  the  accidental  coincidence  of  the   electiou 
for  the  state  and  for  the  nation  had  a  strong  in* 
fluence  in  bringing  about  a   wrong  driit  of  the 
public  sentiment.    Now  if  they  could  have  these 
•lections — especially  in  the  great  state  of  New- 
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Ycrk— at  different  times,  it  would  be  obviously 
, advantageous. 

Mr.  MORRIS  interposed  to  suggest— and 
thereby  he  might  save  the  gentleman  from  Es- 
sex  the  nece>si:y  of  going  through  his  argu- 
ment— that  if  this  should  be  adupted,  it  could 
not  go  into  operation  until  after  next  fall.  The 
Governor  must  be  elected  in  November  next. 
The  new  constitution  could  nut  be  submit:eJ 
to  the  people  before  that  time,  and  therefore 
could  not  go  into  operation  this  year,  and  thus 
the  election  would  hereafter  be  brought  so  as  to 
coincide  writh  the  presidentiil  eleetun. 

Mr.  SIMMONS  said  that  might  be,  but  it  was 
immaterial,  for  he  was  only  calling  the  atten- 
tion of  the  Convention  generally  to  the  import- 
ance cf  the  question.  He  thought  every  lover 
of  liberty  would  see  the  necessity  <  f  so  arranging 
the  elections  as  to  avoid  the  concurrence  of  two 
drifts  of  public  sentiment,  which  would  identify 
it  with  the  executive  chiefs  rather  than  the  re- 
presentatives of  the  people. 

The  question  was  then  taken  on  Mr.  Stow's 
amendment,  which  was  negatived. 

The  CHAIR  then  announced  the  question 
to  be  on  the  second  section,  which  was  read 
by  the  Secretary  as  follows  : 

$  2.  No  person  except  a  native  citizen  of  the  United 
Stales  shall  f  c  i  liable  to  the  office  of  governor,  tiur 
>h  II  any  person  be  eligible  to  that  ofiie  who  shall  not 
have  attained  the  nge  o  thirty  y°;irs,  and  htvebeen 
nve  years  a  re-idem  wiilwi  this  state,  unless  he  shall 
have  been  absent  during  tfiat  tinv  on  public  business 
of  the  United  St.tes,  or  of  this  state. 

Mr.  MURPHY  moved  to   amend  by  striking 
out  the   word   "  native"  in  the  first  line  of  the 
section.     He  said  if  the  committee  should  adopt 
this  amendment,   he  should  follow  it  up  by  an- 
other of  a  more  general  character,  believing  that 
qualifications  for  the  elected  differing  from  the 
qualifications    for    electors,    to   be  inconsistent 
with   the   spirit  of   our  government.     As  had 
been  remarked  by  the  genileman  from  Ononda- 
ga (Mr.   Rhoades),  the  Governor  to  be  elected 
under  the  constitution  that  this  Convention  was 
likely  to  frame,  would  have  little  or  no  power  or 
patronage.     His   office  will   be  purely  adminis- 
trative     They  intended  to  confer  on  the  people 
— and  in  that  he  concurred — the  power  to  elect 
their  officers  of  almost  every  description.     He 
might  say  the  tendency  of  this  Convention  was 
to  give  to  the  people  the  election  of  all  officers  ; 
and  yet  they  proposed  in  this  section  to  say  that 
although  the  people  are  capable  of  electing  eve- 
ry officer  in  the  state,    they  are  not  capable 
of  electing  a   proper   one,  and  therefore  they 
must    be    restricted    to    a    native.     The    pro. 
vision  was   inconsistent  with    other    positions 
of  this    proposed   article  of  a    constitution. — 
Nobody  would  contend  there  that  they  should  re- 
quire the  members  of  the  legislature  to  be  native 
born,  but  they  would  allow  persons  of  alien  birth 
to  be  elected  to  legislative  office,  where  really  all 
the  power  to  do  good  or  mischief  in  the  govern- 
ment rested.     Where  no  power  existed  but  to 
administer  the  law,  the  occupant  of  office  must 
be  native  born,  and  yet  they  would  without  re- 
striction,   put   the  supreme  legislative  power, 
probably,  in  the  hands  of  foreigners  J  Now,  this 
was  contrary  to  the  practice  of  all  free  govern- 
menls.     There  was  not  perhaps  a  case  through- 
out  this  Union  of  such  qualification  being  iacor- 
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perilled  in  any  constitution.  A  geut1e»on  near 
him  said  there  was  in  the  U.S.  constitution, 
but  he  asserted  thai  the  provUion  in  the  U.  fc> 
coiifl.tulion  was  not  so  broad  as  this,  because 
they  could  elect  a  foreigner,  provided  he  came 
faeie  before  the  adoption  of  that  constitution. — 
Besides,  the  difference  between  the  two  govern- 
ments was  very  great  and  very  appaient.  In 
the  state,  the  Governor  was  elected  by  the  peo- 
ple, but  it  was  net  so  with  the  President.  In 
tiiat  case,  there  were  agents  interposed  between 
the  people  and  the  President  to  do  it.  The  Pres- 
ident, was  elected  by  "  electors,"  an  I  not  by  the 
people  directly.  The  people  weietoo  numerous, 
and  that  perhaps  was  a  sufficient  reason  for  such 
a  distinction  between  the  two  governments.  But 
in  all  free  governments  the  principle  prevails  ol 
afo vviiiL*  aliens  who  have  become  citizens  and 
entitled  to  all  the  privileges,  duties  and  immuni- 
ties of  citizen*,  to  have  the  supreme  power  con- 
ferred on  them.  A  foreigner  miuht  be  King  of 
England,  but  he  could  not  be  Governor  cf  the 
state  of  New- York,  and  thus  we  were  adopting 
more  stringent  principles  than  even  monarchies. 
We  were  also  inconsistent  with  ourselves;  for 
while  we  submit  to  the  people  the  result  of  the 
labors  of  this  Convention,  such  a  restriction  ex- 
hibited a  distrust  in  the  intelligence  of  the  peo- 
ple, lor  it  was  in  effect  saying  to  them,  u  we 
cannot  intrust  you  with  the  discretion  to  select  a 
proper  man  as  Governor."  Now,  if  that  princi- 
ple were  true,  there  were  several  members  in 
that  Convention  whohadno  business  to  be  there, 
and  thus  they  would  be  deprived  of  the  servi- 
ces of  several  inteliigentand  patriotic  men.  Now 
he  had  no  fear  but  that  the  people  would  do 
right, and  he  had  no  wish  to  keep  here  what  was 
introduced  into  the  constitution  by  the  Conven- 
tion of  1821,  as  a  restriction.  It  was  not  in 
the  constitution  of  1777,  and  he  hoped  they 
would  restore  the  constitution  to  what  it  was, 
and  thus  follow  the  example  of  their  illustrious 
ancestors  who  first  formed  a  constitution  for 
thi*  state. 

Mr.  PATTERSON  was  exceedingly  gratified 
that  the  gentleman  from  Kings  had  made  the 
motion  to  strike  out  of  the  first  line  the  word 
'•  native."  He  had  himself  prepared  an  amend- 
ment for  that  purpose,  which  he  should  have 
sent  up  if  the  gentleman  from  Kings  had  not  an- 
t.cipated  him,  and  he  n<>w  expressed  his  thanks 
to  that  gentleman  for  his  motion.  He  did  not 
see  any  necessity  for  any  difference  between  na- 
tive born  and  naturalized  citizens  of  the  state. 
Why.  if  this  principle  had  prevailed  at  the  ear- 
lier period  of  the  history  of  this  country,  who 
was  there  that  could  have  held  the  office  of  gov- 
ernor  of  this  slate?  Who  were  the  earliest  set- 
tiers  of  this  country  ?  They  were  all  foreigners 
who  left  their  native  country  and  came  here  as 
to  an  asylum  for  the  oppressed  ;  and  when  for- 
eigners come  here  and  take  the  oath  of  allegi- 
ance  to  this  country  and  its  government  and  be- 
come citizens,  why  exclude  them  from  holding 
any  office  in  the  gift  of  the  people?  He  agreed 
with  the  gentleman  from  Kings  (Mr.  Murphy) 
that  it  was  a  distrust  of  the  people  themselves, 
to  say  by  the  constitution  that  the  people 
should  not  be  permitted!  to  select  such  men 
as  they  believed  to  be  competent  to  discharge 
the  4%ty  4f  &e  £*sc»l!ve  government.    J&j  was 


surprised  when  this  report  was  thrown  upon 
their  table,  t«  sf  e  that  word  in  the  second  sec 
tion  of  the  proposed  amtndmnt.  He  said  he 
was  surprised,  because  he  had  supposed  that 
the  keeu  and  penetrating  eye  of  the  chairman 
of  that  committee  (Mr.  Morris)  wc  uld  lave 
discovered  t:;at  that  word  was  not  a  proper  one 
to  be  there,  and  that  if  no  other  jrmt  enian  Lad 
done  so,  that  the  rent'eman  fi(  m  New  York 
would  have  been  the  first  to  strike  it  out.  Tri  e, 
it  is  in  the  present  constitution,  and  he  was 
bound  to  suppose  in  charity  to  that  committee 
that  they  passed  over  that  word  without  noti<e 
— -that  the  copying  of  the  old  constitutional  pre 
visions  was  done  by  the  chairman  of  the  com- 
mittee, but  it  was  to  him  very  singular  that  the 
gentleman  from  New  York,  in  cop>ing  it,  should 
not  have  allowed  his  pen  to  slip  over  that  word, 
and  not  have  written  it  at  all.  Retain  that  word 
there  and  what  portion  of  that  gentleman's  con- 
stituents would  be  debarred  from  ever  holding 
the  office  of  Governor  of  the  state  of  New 
York?  He  knew  not  the  number,  but  it 
was  doubtless  very  great.  He  had  been 
many  years  in  the  legislature  of  the  state, 
and  he  had  never  known  a  time  when  there  w  tie 
nor  amongst  the  representatives  ol  the  city  of 
New-York  some  gentlemen  who  were  natural- 
ized citizens,  and  this  he  presumed  was  an  indi- 
cation that  such  citizens  were  numerous  in  New- 
York.  Why  they  had  there  a  venerable  gentle- 
man from  New- York,  a  delegate  in  this  Conven- 
tion, who  was  not  a  native  bom  citizen,  (Mr. 
Campbell  P.  White,)  and  would  they  txcludc 
him  and  all  such  citizens  that  the  petple  m  ght 
think  proper  to  elect?  He  had  in  his  mind's  eye 
many  naturalized  citizens  for  whom  he  should 
be  willing  to  vote  for  the  office  of  Governo,  and 
among  others  one  from  the  western  part  of  the 
slate  who  had  represented  old  Ontario  in  con- 
gress, and  who  had  resided  in  this  country  Img- 
er  than  he  (Mr.  P.)  had  had  an  existence  (Mr. 
Greig),  and  he  knew  of  no  gentleman  in  the 
whole  circle  of  his  acquaintance,  for  whom  he 
would  sooner  vote,  and  of  whose  services  in 
congress  they  would  have  been  deprived  if  this 
principle  had  prevailed.  He  hepe  I  tie  amend- 
ment would  be  adopted,  and  that  the  word  "  na- 
tive" would  be  stricken  out  by  a  unanimous 
vote.  There  were  ether  gentlemen  in  thk<  C'c  n- 
vention  who  were  not  native  born.  He  saw  be- 
fore him  his -aged  friend  from  Steuben  (Mr. 
Kernan),  and  the  gent  eman  from  Cayug-i  on 
his  right  (Mr.  Shaw),  and  where  would  they 
have  been  if  this  principle  had  prevailed,  and 
been  made  applicable  to  this  Convention  ? — 
They  must  have  remained  at  home  and  left 
those  who  were  fortunate  enough  to  be  na« 
tive  born  to  fhe  monopoly  of  seats  here.  He, 
(Mr.  P.)  thought  our  forefatheis  were  as  srooU 
men  as  we  are.  He  thought  his  grandfather 
who  came  from  the  other  side  ol  the  water  was 
as  good  as  he  was.  And  the  election  of  such 
men  he  would  leave  to  the  people.  He  had  con- 
fidence in  the  people  that  they  would  elect  the 
best  men.  There  was  another  amendment 
which  he  desired  to  see  made  in  that  section. — 
It  was  to  strike  out  the  words  which  would  re- 
quire a  Governor  to  *>e  ?0  years  of  age.  If  the 
people  thought  proper  to  select  a  young  man, 
awl  a  young  mm  shoaM  fcave  got  so  &j  above 


131 


everybody  else  at  that  age,  he  was  not  disposed 
to  interpose  any  obstruction.  He  would  not  ask 
a  man  that  the  people  were  disposed  to  elect, 
whether  he  was  29  or  30  years  of  age.  He 
woulJ  leave  that  to  the  people  themselves.  All 
that  he  would  require  would  be  that  the  person 
so  elected  should  be  a  citizen  of  the  state.  He 
was  in  favor  of  the  amendment  now,  because  it 
was  not  in  order  to  move  to  strikeout  the  whole 
section,  but  hedoubted  very  much  the  propriety 
of  allowing  any  part  of  it  to  remain. 

Mr  PERKINS  had  intended  before  this  a 
mendment  was  offered  to  move  to  strike  out  the 
section  entirely.  He  did  not  see  any  thing  in 
the  section  that  it  was  desirable  to  retain  even 
when  the  word1'  native"  was  stricken  out.  He 
would  ad  J  in  reference  to  the  motion  of  «he  gen- 
tleman Irom  Kings  that  it  was  unlikely  that  a 
person  would  be  eleciei  governor  of  the  state 
who  was  not  a  native  born  citizen  unless  he  had 
rendered  some  remarkable  service  to  the  state, 
and  in  that  event  they  should  not  desire  to  ex- 
elude  such  a  citizen  from  the  office.  There  were 
corning  into  ibis  state  annual!/  a  large  number 
of  foreigners  who  brought  with  them  children, 
some  of  them  were  infants — who  were  brought 
up  here  from  their  earliest  years  ;  some  ol  these 
might  probably  render  as  efficient  service  to  the 
state  as  any  citizen  could  render  to  his  country, 
and  would  it  be  desirable  to  exclude  f  om  the 
office  of  governor  such  citizens,  if  the  people 
were  disposed  to  elect  them?  Would  it  be  de- 
sirable lo  exclude  from  that  office  by  constitu- 
tional provision  any  such  citizens  of  foreign 
birth  merely  who  might  be  possessed  of  ex- 
traordinary talent?  Again,  the  manufac- 
ture of  such  a  principle  into  our  constitu- 
tion might  result  in  an  incongruity.  On  a  ref- 
erence to  the  constitution  adopted  by  the 
convention  of  1321  it  would  be  found  that  there 
was  no  such  restriction  on  the  office  of  lieuten- 
ant governor.  But  the  6th  section,  both  of  the 
present  constitution  and  the  proposed  article  of 
the  new  constitution,  declared  that  in  case  of 
the  impeachment  of  the  governor,  or  his  remo- 
val from  office  by  death  or  otherwise,  the  pow- 
ers and  duties  should  devolve  on  the  lieutenant 
governor.  This  was  like  the  provision  in  the 
United  IStates  constitution,  by  which  a  vice  pre- 
sident had  succeeded  to  the  presidency  of  the 
Union  for  it  was  agreed  on  the  death  of  Gene- 
ral Harrison  that  Mr.  Tyler  became  president 
to  all  intents  and  purposes.  Now,  if  they  re- 
quire 1  a  certain  qualification  in  their  governor, 
and  no  such  qualification  for  lieutenant  gover- 
nor, and  a  vacancy  should  happen,  it  would  be 
matter  ot  construction  and  doubt  whether  the 
heuie.ianl  governor  could  take  upon  himself  and 
discharge  the  duties  of  governor  of  this  state. — 
Probably  it  would  be  construed  that  the  express 
declaration  that  the  lieutenant  governor  should 
in  such  an  emergency  exercise  all  the  powers 
an  I  duties  of  the  governor,  would  control  the 
previous  language,  and  he  might  succeed  to  the 
office  of  governor  or  to  the  execution  of  his  pow- 
es  and  dut  es,  but  certainly  there  would  be 
room  for  controversy,  doubt,  and  partisan  strife 
in  relation  to  it,  which  it  would  be  prudent  to 
avoid.  Now,  if  this  section  shoul  I  be  retained, 
he  should  I  eel  it  to  be  his  duty  to  move  to  put 
:iie  same  restrictions  op  the  a, imitations  oi  the 


lieutenant  gcrvernof  t©  ptttent  airy  incongruity 
in  the  constitution. 

Mr.  CORNELL,  like  other  gent'emen,  had 
prepared  an  amendment  to  meet  the  case  for 
which  his  friend  from  Kings  had  sought  to  make 
provision,  and  to  thatgentlemaa  he  tendered  his 
thanks  for  the  step  he  had  taken.  For  himself, 
at  present,  he  had  but  one  remark  to  make.  It 
was  this,  that  although  there  was  but  one  con- 
stitutional provision  similar  to  this,  and  that  was 
in  the  constitution  of  the  (J.  3.,  he  appreht  nted 
there  was  a  strong  reason  weighing  on  the  mm  Is 
of  the  Convention  by  which  that  instrument  was 
framed  for  the  adoption  of  sueh  a  provision,  that 
could  have  no  application  to  the  election  ot'  the 
Governor  of  this  state.  It  was  that  the  Pre.4- 
dent  of  the  U.  S.,  in  the  discharge  of  his  official 
duties,  was  brought  in  contact  with  foreign  gov. 
ernments,  among  which  might  be  one  of  which 
the  President  might  have  been  a  native  born  cit- 
izen. It  might  therefore  have  been  supposed 
that  some  undue  influence  might  reach  him  in 
negotiating  with  such  powers  that  would  not 
reach  him  in  treating  with  other  governments. 
B«.t  in  the  case  of  a  Governor  of  this  slate,  that 
principle  could  not  apply,  inasmuch  as  the  gov- 
ernment of  this  state  has  no  legal  existence  in 
reference  to  foreign  governments.  For  that  rea- 
son— and  it  was  a  very  weighty  reason — the 
provision  in  the  constitution  of  the  U.  S.  cuuld 
have  no  authority  or  weight  here. 

Mr.  RHOADES  was  ii»  favor  of  the  p  ©posi- 
tion to  strike  out,  for  the  reasons  which  had 
been  given  both  by  the  gentleman  from  Kings 
and  Chautauque,and  for  some  others-  When  our 
forefathers  entered  into  the  struggle  for  libeity, 
they  invited  the  friends  of  liberty  from  all  parts 
of  the  world  to  join  them.  That  invitation  was 
accepted  by  many  friends  of  liberty  in  the  old  .- 
world.  It  wras  accepted  and  acted  upon  by  em- 
igrants— by  those  who  were  not  native  born 
citizens.  Since  that  period  the  Congress  of  the 
United  States  had  shown  by  the  facilities  they 
had  granted  to  persons  emigrating  from  foreign 
countries  lo  become  naturalized  citizen ?«,  that 
they  meant  the  invitation  to  be  still  held  out  to 
the  oppressed  in  all  parts  of  the  world.  And 
this  state,  by  the  provisions  which  had  been 
made,  and  the  rules  which  had  been  relaxed,  in 
relation  to  the  rights  and  privileges  of  those  who 
were  not  citizens,  in  regard  to  holding  real  es- 
tate, had  intimated  clearly  that  we  were  willing 
to  assure  them  an  asylum  here — that  we  desire 
to  have  them  all  as  part  and  parcel  of  one 
people.  Now  whatever  any  man  might  think 
of  the  danger  of  foreign  immigration,  one  fact 
was  settled  —  it  was  a  "fixed  fact"'  —  that 
this4ountry  is  destined  to  havea  still  larger  por- 
tion of  immigrants  than  it  has  at  present.  Immi- 
gration is  going  on  year  alter  year,-  and  his  de- 
sire  was  that  when  people  came  from  foreign 
countries,  with  the  view  to  settle  among  us  and 
to  become  citizens  of  the  United  States  in 
reality,  that  there  should  be  nothing  left 
to  indicate  to, them  that  they  were  to  be  regard- 
ei  as  a  different  class  from  the  native  born  citi- 
zens. He  wished  to  see  all  distinctions  abolish- 
ed. He  wished  them  to  forset  all  they  could 
that  they  had  owed  any  allegiance  to  any  gov- 
ernment but  this;  he  wanted  them  to  feet  that 
they  were  American  citizens,  aai  if  tker*  was 
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any  danger  to  be  apprehended,  as  he  oelievcu 
there  was  not,  from  iureign  immigration,  it  was 
the  danger  that  was  to  be  apprehended  from  the 
adoption  on  our  part  of  some  rules,  cr  statutes, 
or  party  organization  that  might  drive  them  to- 
gether into  clanship.  Under  such  organizations 
they  were  liable  to  be  misled,  and  the  sooner 
they  could  be  brought  to  feel  themselves  to  be 
American  citizens  the  better.  He  had  seen  or- 
ganizations  in  this  state  of  military  companies, 
for  instance,  which  he  regretced  to  see.  There 
were  organized  German  military  corps  and  Irish 
companies  and  others  of  a  distinctive  character. 
He  hoped  to  see  them  all  sunk  into  simple  A- 
merican  citizens;  and  the  sooner  we  got  rid  ol 
every  thing  in  our  constitution  and  laws  that 
would  tend  to  perpetuate  national  distinctions, 
the  sooner  would  the  naturalized  citizen  forget 
that  he  had  come  among  strangers. 

Mr.  13ASCOM  was  obliged  to  the  gentleman 
who  had  offered  this  amendment,  and  to  those 
who  had  advocated  it.  He  should  vote  for  it, 
but  he  "hoped  by  so  doing  he  should  not  be  re- 
garded as  a  convert  to  nil  the  reasons  which  had 
been  assigned  for  it*    He  approved  it  for  the 


broad  reason  that  these  principles  of  restriction 
were  wi on?,  for  they  were  restrictions  on  the 
popular  right  to  delegate  power  to,  or  to  elect 
whom  it  pleased. 

The  question  was  then  taken  an  J  the  amend- 
ment v/cs  adopted,  only  two  voices  being  heard 
in  the  negative. 

Mr.  PATTERSON  moved  further  to  amend 
by  striking  out  the  words  which  fixed  the  eligi- 
bility at  'SO  years  of  age. 

Mr.  RUSSELL  desired  to  offer  an  entire  sub- 
stitute for  the  section,  in  the  form  of  an  affirm- 
ative proposition,  that  any  person  who  is  a  citi- 
zen of  the  U.  S.  and  a  qualified  elector,  shall  be 
eligible  to  the  office. 

Mr.  SHEPARD  also  desired  to  strike  out  the 
section. 

The  CHAIR  replied  that  such  a  motion  could 
not  now  be  made. 

Mr.  PATTERSON'S  amendment  was  then  a- 
greed  to. 

The  committee  then  rose  and  reported  pro* 
gress,  and  obtained  leave  to  sit  again; 

And  the  Convention  adjourned  to  11  o'clock 
to-morrow  morning. 


SATURDAY,  JUNE  27. 


Prayer  by  the  Rev.  Mr.  Fisher.  * 

The  PRESIDENT  laid  before  the  Conven- 
lion  a  memorial  asking  that  causes  before  jus- 
tices of  the  peace  may  be  decided  by  jury — Re- 
Jerred  to  the  judiciary  committee. 

Also,  a  report  from  the  clerk  of  the  sixth  cir- 
cuit, furnishing  the  number  of  causes  on  the 
calendar,  &c,  in  answer  to  a  resolution  of  the 
Convention — Referred  to  the  judiciary  commit- 
tee 

Also,  a  report  from  the  clerk  of  the  fourth  cir- 
cuit, in  answer  to  a  resolution  requiring  returns 
of  the  value  of  the  real  estate  of  infants  sold, 
moneys  invested,  &c. — Referred  to  the  judiciary 
committee. 

DOUBLE  TAXATION. 

Mr.  STRONG  called  up  his  resolution  which 
was  laid  on  the  table  a  lew  days  since  by  con- 
sent— as  follows: — 

Ke?olved,  Tlint  ih'TC  be  in  the  Constitution  an  arti- 
cle coni- mine  in  t<ut>?Utnce  the  following  provis  ons: 
Thai  all  b.nids,  mortgage.?,  judgments  and  ul)  other 
evn'eiic  s  ol  dt  hi  wli  en  are  /terns  on  real  estate,  *hall 
not  be  taxed  as  personal  property;  and  that  all  ical 
c-ctaU!  *4iaU  b«?  taxed  to  the  owner  or  occupant  at  its 
f'rtir  va  tie;  and  that  any  person  or  persons  owning  or 
litihljiig  any  bond,  mongape,  judgment  or  ajiy  other 
t  vidence  ol  indeotness  which  ?ire  liens  on  real  estate, 
efi  II  fie  liable  to  ttie  person  or  ^persons  «.o  whom  the 
sime  *hf»ll  hnveheeniax  d  for  bis,  her,  or  their  por- 
tion of  faid  uix,  in  proportion  to  the  in  erest  he,  she  or 
they  uiuv  have,  hold  or  own  in  said  re  il  estate. 

Mr,  KENNEDY  suggested  to  the  mover  the 
propriety  of  changing  the  form  of  the  resolution, 
so  as  to  make  it  one  of  enquiry  merely. 

Mr.  ST  KONG  did  not  prefer  that  course.  If 
there  were  in  his  resolution  any  erroneous  prin- 
ciple, he  should  be  willing  to  have  it  pointej 
out;  so  lar  as  the  details  were  concerned  he  was 
not  much  wedded  to  them.  He  had  prepared  it 
en  the  reflection  of  a  few  moments,  and  though 
there  might  be  an  error  in  formt  he  believed  it 


contained  correct  principles.  He  would  net  sny 
that  a  provision  should  be  made  in  the  con^liiu. 
tion  precisely  in  the  terms  he  had  used;  his  ob- 
ject was  such  a  provision  in  substance.  That 
there  was  something  wrong  about  the  taxing  of 
real  estate  an:l  personal  property,  he  believed 
every  gentleman  would  admit.  One  object  he 
had  in  view  was  to  correct  a  system  by  which  a 
large  amount  of  property  was  subject  to  double 
taxation;  another  was  to  reach  a  large  portion 
of  personal  property  which  every  bod>  knew 
had  not  been  taxed  at  all.  He  hail  said,  an  I  it 
was  not  denied,  that  there  was  in  the  existing 
system  something  wrong;  but  he  might  be  an- 
swered that  the  remedy  should  be  left  to  the  le- 
gislature. But  looking  at  the  past,  we  might 
form  some  judgment  as  to  what  might  be  ex- 
pected lor  the  future.  We  should  obtain  no 
remedy  unless  some  provision  like  this  were  en- 
grafted on  the  constitution. 

Mr.  SHEPARD  moved  tbe  reference  of  the 
resolution  to  the  fourteenth  standing  commiitee. 

Mr.  RHOADES  objected  to  the  form  of  the 
resolution — amounting  as  it  did,  to  an  affirma- 
tive expression  of  opinion. 

Mr.  SHEPARD  thought,  that  immaterial,  as 
the  Convention  would  express  no  opinion  by 
sending  it  to  a  committee. 

Mr.  RHOADES  said  he  should  have  no  ob- 
jection to  the  resolution  if  it  were  not  in  fact 
one  of  instruction. 

Mr.  MAHVIN  said  the  gentleman  from  Onen- 
daga  was  right.  The  resolution  called  for  a  pos- 
itive exprefsion  that  there  should  be  in  the  Con- 
stitution an  article  in  substance  like  that  embo- 
died in  it.  The  mover  himself  did  not  oiler  it 
with  t4ie  view  of  sending  it  to  a  committee  to 
enquire  into  the  expediency  of  such  a  provision, 
but  it  was  in  such  a  shape  as  to  be  imperative, 
if  adopted.    £nd  if  we  attempts  J  *o  incorporate 
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provisions  like  this  into  a  constitution,  we  should 
have  a  constitution  more  voluminous  that  any 
ever  yet  mnde,  an  I  we  shoulJ  be  require  I  to 
remain  here  a  much  longer  period  than  any  of 
us  dreamt  of.  He  submitted  that  the  legislature 
had  always  had  power  over  this  whole  subject 
of  taxation,  and  that  it  must  have  that  power, 
But  if  we  attempte  I  to  go  into  such  details  we 
should  involve  ourselves  in  difficulty.  He  con- 
curred with  the  mover  of  the  resolution,  and  for 
the  put  pose  of  saying  so  he  had  risen,  that  there 
was  an  evil  in  the  mode  of  assessing  the  bur- 
dens of  taxation. 

The  PRESIDENT  interposed  :— the  merits 
were  not  debateable  unJer  the  motion  of  refer- 
ence. 

Mr.  SIIEPARD  then  withdrew  his  motion  to 
refer,  and 

Mr  MARVIN  continued  :— The  occupant?  of 
land  were  taxed  as  the  owners,  while  in  point  of 
fact,  the  properly  might  all  be  in  the  landowner, 
being  held  on  contracts.  There  were  difficu'tic*- 
requiring  perhaps  attention — but  he  apprehen- 
ded  that  in  framing  a  constitution  we  were  not 
to  a'tempt  to  lay  down  a  system  of  taxation. 
On  looking  over  this  resolution,  it  would  be 
seen,  that  it  seemed  to  suppose  that  the  subject 
was  before  us  as  a  legislature.  It  took  the  posi- 
tion  that  bonds  and  mortgages  should  not  be  tax- 
ed, but  that  the  land  on  which  they  were  an  in- 
cumbrance should  he,  and  that  the  occupant 
should  deduct  a  proportionate  share  from  the 
person  who  had  a  lien  on  it  by  judgment,  mort- 
gnge.  or  otherwise.  How  would  this  operate? 
11.  re  was  a  judgment  of  $1000.  It  might  be 
a  lien  on  half  a  dozm  farms,  but  the  owner  ol 
the  judgment  was  worth  $1000,  for  the  judg- 
ment was  worth  $10C0  to  him.  When  the  occu- 
pant of  one  of  these  farms  was  taxed,  was  he  to 
call  upon  the  holder  ot  the  lien  to  refund  in  part ; 
an  1  wrs  his  neighbor  also  to  do  the  same?  These 
were  difficulties  which  should  satisfy  the  gentle- 
man from  Monroe  that  this  matter  should  be  left 
to  legislation.  There  were  other  difficulties  also 
in  the  way,  wh;ch  he  would  not  advert  to  now, 
further  than  to  say,  that  on  framing  a  constitu- 
tion we  were  not  to  interfere  with  vested  rights, 
and  contracts.  If  we  shoulJ  incorporate  such  a 
provision  into  it,  he  Knew  not  to  what  it  might 
not  lead. 

Mr.  STRONG  replied  that  it  seemed  to  be 
conceded  that  there  was  something  wrong  in  our 
system  of  taxation.  But  the  objection  was  that 
we  had  nothing  to  do  with  it,  and  that  it  belong, 
el  to  the  legislature.  Now,  he  took  another 
view  of  the  subject.  Here  was  a  wrong  that 
ha  I  existed  as  long  as  he  could  remember — and 
the  legislature  with  lull  power  to  remedy  it,  had 
n«.tdone  it,  and  never  would  This  was  a  day 
of  reform.  The  people  had  sent  us  here  to  get 
the  reforms  which  they  could  not  get  through 
the  legislature.  Hence  it  was  that  this  or  some 
similar  principle  should  be  in  the  constitution. 
He  had  heard  the  difficulty  suggested  before 
that  you  could  not  apportion  the  tax  where  a 
judgment  covered  several  pieces  of  property — 
but  it  was  a  very  easy  matter  to  calculate  how 
much  should  be  refunded  to  the  occupant  or 
owner  of  each  farm.  Any  body  could  cypher 
that  out.  But  another  case— the  opposite, 
tad  been  brought  up— -l&«  case  of  a  mortgage  of 


$5,000  on  a  farm  assessed  at  only  $2,000.  In 
that  case,  it  was  said  the  man  who  held  to 
mortgage  would  pay  the  whole  tax  on  the  land; 
That  would  be  so  under  his  proposition;  but 
how  would  it  be  under  the  present  system?  The 
man  who  held  the  mortgage,  unless  he  covered 
up  his  lien,  would  have  to  pay  taxes  on  $3,000 
besides — whereas,  under  his  system.  t.iis$d,0C0 
would  pay  nothing.  Was  there  any  thn  g  in 
that  operating  against  the  mor  gage  holdci? — 
And  on  the  other  hand,  the  interest  of  the  occu- 
pant would  be  to  bring  into  the  assessment  these 
mortgages  that  now  escaped  taxation  in  a  great 
degree.  Mr.  S.  hud  no  objection  to  having 'his 
resolution  referred;  but  he  did  object  to  its  be- 
ing laid  on  the  table  to  sleep  there.  And  there 
was  nothing  in  the  mere  act  of  referring  it  that 
committed  the  Convention  to  it — any  more  than 
there  would  be  in  referring  a  petition  or  memo, 
rial.  If  the  Convention  passed  a  diiect  vote  on 
the  resolution,  that  would  be  adopting  the  prin- 
ciple. But  he  did  not  ask  that.  He  only  desi- 
red a  reference  of  it — and  he  now  moved  to  re- 
fer it  to  committee  number  two,  which  had  al- 
ready the  subject  of  taxation  before  them. 

Mr.  RHOADE8  had  no  objection  to  a  refer- 
ence; but  as  he  asked  the  privilege  of  selecting 
his  own  committee,  Mr.  R.  insisted  that  he 
should  put  his  resolution  in  the  shape  in  which 
all  resolutions  of  enquiry  had  been  put.  But  he 
had  a  word  to  say  on  the  merits. 

Mr.  STRONG  interposed— saying  that  that 
would  not  be  in  order. 

The  PRESIDENT  so  ruled—the  question  be- 
ing one  of  reference. 

Mr.  RHOADES  said  the  gentleman  from  Mon- 
roe had  gone  into  the  merits,  and  then  made  a 
motion  which  precluded  a  reply.  Mr.  11.  would 
not  insist  on  going  into  the  merits.  But  he 
would  move  to  make  it  a  resolution  of  enquiry. 

The  PRESIDENT  remarked  that  that  was  in 
effect  the  motion  now  pending — to  refer. 

Ms.  CROOKER  thought  there  was  an  unu- 
sual degree  ol  sensitiveness  as  to  the  form  of 
the  resolution.  No  matter  what  the  form  of  it 
was,  a  reference  committed  nobody  to  ».ny  part 
of  it  And  it  was  no  more  than  courtesy  to  the 
mover  of  a  resolution  to  allow  him  to  have  it  in 
the  shape  he  desired — for  reference.  Mr.  C, 
however,  thought  a  reference  to  committee  num- 
ber fifteen  would  be  the  most  appropriate.  Still, 
if  the  mover  was  tenacious  of  number  two.  he 
had  no  obiection. 

Mr.  TO  VVNSEND differed  with  thegentleman 
from  Chautauque  (Mr.  Marvin)  in  the  idea  that 
th's  was  a  subject  which  peculiarly  belonged  to 
legislation.  He  thought  the  gentleman  from 
Monroe  was  entitled  to  the  thanks  of  the  Con- 
vention for  bringing  this  matter -directly  up  for 
consideration,  in  this  form.  No  doubt,  the  ob- 
ject was  to  give  more  importance  to  the  subject 
than  would  be  given  to  it  by  a  mere  resolution 
of  enquiry.  And  Mr.  T.  was  in  hopes  that  it 
would  have  drawn  out  the  opinions  of  gentlemen 
on  the  subject  of  taxation. 

The  PRESIDENT  reminded  the  gentleman 
that  the  merits  of  the  resolution  were  not  de- 
bateable 

Mr.  TOWNSEND  said  he  would  then  move 
to  amend  the  resolution,  so  as  to  bring  iumself 
witttia  tfcf  fttie  *f  order. 
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Mr.  KENNEDY  inquired  if  that  would  super* 
sede  the  motion  to  refer  ? 

Mr.  TOWNSEND  had  but  a  remark  or  two 
to  offer.  He  went  on  10  say  thai  a  gentleman 
who  had  held  the  office  of  canal  commissioner, 
and  more  recently  that  of  ward  commissioner  in 
the  City  of  New- York,  an:i  in  this  capacity  had 
ha  I  before  him  more  immediately  the  subject  of 
taxatic  0,  had  deliberately  avowed,  after  full  re- 
flection and  an  enlarged  view  «>f  the  subject, 
that  in  his  judgment  the  public  interest  would 
be  promoted  essentially  by  levying  taxes  on  real 
estate  alone.  He  alluded  to  Mr.  Ruggles.  And 
a  strong  illustration  of  the  truth  of  the  position 
would  be  found  by  a  referencn  U>  a  single  fact 
connected  with  taxation  in  the  city  of  New- York. 
The  PRESIDENT  interposed,  saying  that  the 
motion  to  refer  taking  precedence  of  the  motion 
to  amend,  the  latter  was  not  debateable. 

Mr.  TOWNSKND  f-aid  he  would  not  occupy 
five  minutes  longer.  He  was  going  to  say,  that 
by  a  reference  to  statistics  which  were  within 
the  reach  of  every  body,  it  would  be  found  that 
the  c;ty  of  New- York  paid  about  cne-half  the 
halt'  mill  tax.  This  must  arise  from  an  unjust 
mo  le  of  assessment.  But  to  return  to  an  illus- 
tration drawn  from  his  own  city.  There,  the 
whole  amount  of  property  returned  for  taxation, 
was  about  $240,000,ti00.  Of  that,  about  $170,- 
000,000  was  real  estate,  some  $40,000,000  was 
bank'  and  insurance  stock,  leaving  about  $30,- 
000,000  only  to  represent  the  personal  property 
of  the  city.  This  fact  illustrate!  the  importance 
of  this  subject,  and  he  had  said  all  he  intended 
in  calling  attention  to  it.  He  differed  with  g°n- 
t!emen  as  to  this  being  altogether  a  matter  for 
leg  slation.  If  we  could  make  such  constitu- 
tional provision  on  thi*  as  on  many  other  sub- 
jects, that  would  exempt  us  from  legislation  in 
regard  to  them,  we  should  have  done  a  great 
good.  Whether  this  could  be  effected  or  not, 
was  yet  to  be  determined.  He  hoped  the  refer- 
ence would  be  made  to  number  two,  as  desired 
by  the  mover. 

The  resolution  was  so  referred. 
Mr.  W.  TAYI,OR  asked   a  discharge  from 
Some  returns  from  the  Register  in  Chancery,  re- 
ferred  by  mistake  to  his  committee.     Agreed  to. 
TITLES  OF  BILLS. 
Mr.  TAG G ART  offered  the  following:— 

Uesolveri,  That  Uic  second  standing  committee  con- 
sider stud  report  on  the  exped  enev  of  incorporating  a 
pi  ovisiou  in  the  const  iut  ion,  providing  that  every  law 
p-tssed  by  the  legUhture  shall  hi  its  details,  be  ia  ac- 
voxhtuce  with  ii*  title. 

Mr.  TAGGART  isked  indulgence  whilst  he 
adverted  to  one  or  two  cases  in  explanation  of 
the  kind  of  legislation  intended  to  be  reached  by 
this  resolution.  He  had  before  him  "an  act  con. 
ceming  passengers  in  vessels  arriving  at  the 
port  of  New  York."  At  the  close  of  one  of  the 
sections  of  this  act  he  found  a  clause  authorizing 
the  corporation  of  New  York  to  regulate  the 
rates  of  wharfage  to  be  charged  on  vessels  dis- 
charging at  or  near  any  of  the  piers,  slips,  &c. 
He  had  also  before  him  another  act,  passed  in 
744,  purporting  to  be,  by  its  title,  •'*  an  act  to  a- 
mend  certain  portions  of  the  Revised  Statutes, 
in  relation  ttf  brinsin?  appeals  and  writs  of  er^ 
ror.w  Th*3J  sttttfc*  ©f  tin*  let  tepta-led  the 
31st  section  of  the  net  9?&0fuWmmH»$&m 


and  fees  in  courts  of  law,"  which  section  provi- 
ded that  liens  by  judgment  or  decree  docketteu 
after  the  act  took  effect,  should  cease  alter  the 
expiration  of  five  years.  Here  was  a  section 
repealed  which  had  no  reference  to  costs  and 
fees,  &c.,  and  yet,  at  the  s-ame  session  two  acts 
parsed  which  had  direct  refere  ce  to  the  act  con- 
cerning costs  and  fees,  and  another  expressly 
regulating  liens  on  real  estate. 

Mr.  RICHMOND  was  glad  his  colleague  had 
introduced  this  subject.  It  reminded  him  cf 
some  hills  that  had  passed  the  legislature  whilst 
he  was  a  member,  which  showed  the  importance 
of  some  regulation  of  this  matter,  that  the  peo- 
ple might  know  what  the  legislature  were  about, 
and  might  remonstrate  before  it  was  too  late. 
A  bill  was  introduced  in  MI,  professing  in  its 
title  to  be  a  "  legal  reform"  bill,  but  in  reality 
it  increased  the  fees  of  legal  gentlemen  about  25 
per  cent.  The  public  were  led  to  believe  that  it 
reduced  the  fees  of  lawyers — and  he  had  to  work 
himself  up  to  a  strong  point  of  courage  to  vote 
against  a  bill  with  such  a  title.  He  however  did 
vole  against  it,  after  in  vain  trying  to  gel  the 
title  changed.  He  hoped  the  subject  would  be 
referred. 

Mr.  STRONG  also  favored  the  enquiry.  He 
reco  leeted  an  instance  of  this  Kind  of  legislation. 
A  bill  was  brought  into  the  house  to  compel  the 
Utica  and  Schenectady  rail  road  to  carry  height. 
At  the  same  time  those  who  were  interested  in 
this  road  were  here  about  our  lobby  and  very 
anxious  that  the  bill  should  pass — urging  that 
though  it  was  a  hardship  on  them,  it  was  nee  s- 
sary  to  pass  such  a  law  for  the  benefit  of  the 
people  of  this  slate.  But  there  was  a  difficulty 
about  this  that  gentlemen  did  not  foresee.  They 
sometimes  went  on  and  specified  some  things  in 
the  title  of  a  bill  that  were  correct,  and  then 
added  "and  for  other  purposes."  How  would 
the  srentleman  get  over  that?     [A  laugh.] 

Mr.  NICOLL  was  decidedly  in  favor  of  the 
resolution,  but  on  grounds  different  from  those 
urged  by  the  mover.  Every  lawyer  must  feel 
the  importance  of  it;  for  to  the  piofession  there 
could  be  no  greater  annoyance  than  to  find  them- 
selves unexpectedly,  as  the  phrase  was,  floored, 
in  court  by  one  of  these  incongruous  statutes  — 
He  recollected  a  case  of  this  kind.  By  the  laws 
of  this  state,  it  was  supposed  to  he  impossible 
for  a  husband  to  apply  for  a  divorce  on  the 
ground  of  cruel  treatment  by  the  wile.  On  a 
bill  being  filed  by  a  husband  on  that  ground,  it 
was  declared  to  be  a  case  not  within  the  pur. 
view  of  any  lav;;  but  the  counsel  for  the  anpli- 
cant  referred  at  once  to  a  law,  the  title  of  which 
purported  that  it  was  a  law  changing  the  terms 
of  one  of  the  local  courts,  but  in  which  was  a 
section  authorizing  this  proceeding  on  the  pnitof 
the  husband.  It  would  be  a  great  convenience 
to  the  profession,  not  to  be  obliged  to  hunt  thro' 
local  statutes  for  general  principles. 

Mr.  W.  TAYLOR  had  no  objection  to  this  en- 
quiry at  all.  But  if  we  were  going  on  to  adopt  a 
constitution  covering  not  only  all  the  principles 
o{  legislation,  but  the  manner  of  it,  it  would 
not  be  easy  to  say  when  we  should  get  through. 
But  to  glance  at  the  case  stated  by  the  gentle, 
man  from  Genesee  (Mr.  Richmond) —the  case 
Of  the  bill  to  reduce  the  fees  of  lawyers.  The 
£*a^maa  found  iun4r«as*d  th«&e§iji  sums  in* 
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stances.  Would  he  hare  had  the  bill  entitled 
an  act  to  re  luce  and  increase  the  fees  of  law- 
yer.;?— for  Mr.  T.  presumed  that  the  biU  did 
both. 

Mr.  RICHMOND:  It  was  all  increase-^no 
decrease. 

Mr.  W.  TAYLOR:  That  was  a  matter  of  c 
pinion  perhaps.  Some  might  suppose  there  was 
a  reduction;  but  practically  it  might  increase 
them— and  it  so,  under  such  a  provision  as  this, 
the  law  would  be  unconstitutional.  This  then 
mijhi  be  going  further  than  the  mover  intended. 

Air.  TAGG ART'S  resolution  was  adopted. 

A  RECESS. 

Wr.  WARD  here  moved  that  all  intervening 
orders  be  laid  on  the  table,  for  the  purpose  of 
resuming  in  committee  the  unfinished  business. 

Mr.  RUSSELL  asked  the  gentleman  to  waive 
that  motion.  He  desired  to  offer  a  resolution 
tor  n  recess  of  ten   days  in  the  month  of  July — 

Mr.  WARD:  We  can  settle  that  on  Monday. 
We've  wasted  an  hour  now  on  similar  matters — 
quite  enough  for  one  day. 

Mr.  RUSSELL:  Then  I  must  resist  the  mo- 
tion to  jro  into  committee. 

Mr.  WARD:  I  should  be  very  happy  to  ac- 
commodate the  gentleman;  but  if  that  matter  is 
taken  up,  there  will  be  no  time  left. 

Mr.  RUSSELL  insisted,  as  a  matter  of  order, 
that  the  motion  to  go  into  committee  was  irre- 
gular unless  the  motion  was  to  lay  the  pending 
order  on  the  table. 

The  PRESIDENT:  That  is  part  of  the  mo- 
tion. 

Mr.  RUSSELL  :  Then  I  hope  it  will  be  voted 
down. 

Mr.  WARD  would  not  persist  in  his  motion,un- 
der  the  circumstances. 

Mr.  RUSSELL  then  offered  a  resolution  in 
blank,  providing  for  a  recess  of  ten  days,  in  the 
month  of  July — leaving  the  lime  to  be  fixed  by 
the  body.  He  thought  it  important  to  know 
whether  we  were  to  have  this  recess  or  not, 
some  little  time  in  advance.  It  was  known  to 
all  that  a  large  proportion  of  us  were  disap- 
pointed as  to  the  probable  time  through  which 
tie  session  would  extend.  Most  of  us  supposed 
it  would  be  two  month-,  and  had  arranged  our 
business  at  home  accordingly.  He  was  now  sat- 
isfied that  three  or  four  month?  would  be  requir- 
e  I  before  an  entire  constitution  could  be  framed 
— for  it  was  perfectly  eviient  now  that  we  were 
to  form  an  entire  new  instrument,  instead  of 
presenting  a  few  detached  amendments, as  he  sup- 
posed when  he  left  home.  If  we  had  this  recess 
iixed  some  days  ahead,  that  those  who  were 
compelled  to  :xo  home  to  arrange  their  business 
miijht  avail  themselves  of  that  opportunity,  we 
could  reassemble  after  ten  or  twelve  days  ab- 
sence, and  do  what  we  had  to  do  here  in  a  bet- 
ter manner  and  conclude  our  labors  earlier  than 
we  should  without,  for  the  reason  that  a  major- 
ity of  us  would  be  compelled  to  go  home,  by 
our  private  affairs,  between  this  time  and  Sep- 
tember—  leaving  perhaps  through  a  great  part  of 
t.ie  session  not  more  than  two  thirds  of  all  the 
members  here,  and  making  it  necessary  in  many 
cases  to  review  questions  taken  in  their  absence 
and  to  re-open  the  debate  again.  Whereas,  if 
alileftat  the  same  time,  probably,  we  should  be 


able,  on  re-as^embling,  to  keep  nearly  the  whole 
boly  here  during  the  re.iioinjer  of  the  session. 
He  hoped  the  question  would  be  sett  el  to-day, 
so  far  as  to  determine  t4iot  there  would  be  a 
recess,  thatall  might  be  apprised  of  the  fact,  and 
make  their  arrangements  accordingly. 

Mr.  BASCOM  said,  however  much  his  per- 
sonal convenience  might  be  subserved  by  this  re- 
cess, he  must  vote  against  it.  As  yet,  we  had 
accomplished  so  little  in  reality — an  I  to  the  com- 
munity it  no  doubt  appeared  less  than  it  really 
was — that  he  dared  not  undertake  to  decide  that 
it  was  proper  to  separate,  until  we  gave  some 
evidence  that  some  substantial  reforms  were  to 
be  effected  by  this  body.  One  good  thing  might 
result  from  a  recess ;  and  #iat  was  this  :  if  we 
went  home  and  heard  the  complaints  of  our  con- 
stituents about  our  dilatory  proceedings,  we/ 
might  learn  the  great  importance  of  grappling; 
in  earnest  with  our  business.  He  began  to  get 
letters  of  complaint  already.  He  would  read  ant 
extract  from  one  of  them  to  show  what  the  pto- 
ple  at  home  had  begun  to  think  of  our  doings. 
It  was  in  the  form  of  a  mathematical  calculation, 
which  any  gentleman  could  solve  easily.  Mr. 
13.  read  :  *f  If  it  takes  a  month  to  get  ready  to- 
do  business,  how  long  will  it  take  to  do  it  V — 
He  insisted  that  we  ought  to  grapple  with  the 
business  before  us,  and  make  some  progress 
therein,  before  we  asked  of  our  constituents 
leave  to  sit  again. 

Mr  KkNN  was  opposed  to  an  adjournment 
for  any  considerable  time,  but  he  was  willing 
that  gentlemen  should  adjourn  over  the  National* 
Anniversary,  as  some  desireJ.  He  believed  the 
ten  days's  adjournment  would  be  doing  injustice* 
to  many  who  lived  at  so  great  a  distance  that 
they  could  scarcely  get  home  and  back  in  that 
time ;  while  others  could  go  home  in  a  few 
hours.  For  the  former  must  either  submit  to 
that  inconvenience  or  remain  here,  while  others 
were  passing  their  time  at  home.  He  moved  to 
strike  out  4<  Thursday"  and  insert  "  Friday,' 
and  strike  out  "  ten"  days  and  insert  "  th*ee." 

Mr.  A.W.  YOUNG   thought   ibis  a  subject* 
upon  which  gentlemen  residing  in  more  dis>tanf> 
parts  of  the   state  should   be  heard.      He  had- 
come  here  with  the  idea  that  it  would  require 
thiee  months  to  do  the  business  of  the  Conven- 
tion j  and  he  had  made  arrangements  according- 
ly.    He  thought  members  would  not  be  justified 
in  going  home  and  attending  to  their  private  bu« 
siness  at  the  expense   of  the   slate;  and  before 
coming  to  a  conclusion  upon  this  subject^  other 
questions  ought  to  be  determined.     One  of  these 
questions  was  that  of  constructive  mileage     Me 
had  heard  members  say  that  if  the   Convention 
should  adjourn,  they  would  be  entlied  to  mileage 
in  going  home  and   returning  ,•  but  if  a  recest 
should  be  taken,  they   would  be  entitled  to  the 
usual  per  diem  compensation.     He  did  not  wish 
to  loose  the  fortnight  which  he  should   if  the 
Convention  adjourned  for  so  long  a  time,  besides 
being  subjected  either  to  the  expense  of  remain, 
ing  here,  or  to  that  of  going  home.    There  wera 
several  questions  to  be  taken  into  consideration 
in  determining  the  action  of  the  Convention  ou 
this  subject. 

Mr.  PATTERSON  did  not  think  it  right  or 
proper  that  we  should  take  a  recess  for  two  or 
three   weeks.    Go  the  question  ot  pay,   fce 
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expressed  the  opinion  that  we  should  not  be 
entitled  to  it,  unless  we  were  at  work  for  the 
people.  He,  however,  thought  an  adjournment 
t'w  one  day  over  the  4th  of  July,  woull  be  pro 
per  j  it  might  be  well  to  adjourn  over  from  Fri- 
day to  Monday ;  but  beyond  that  he  would  not 

go- 
Mr.  LOO  MIS  thought  the  recess  should  not 
be  taken.     If  gentlemen  must    necessarily  go 
home,  let  them  obtain  leave  of  absence  for  that 
purpose  Pom  the  convent  on. 

Mr.  PERKINS  thought  it  would  not  be  well 
received  by  the  people,  if  we  should  adjourn  for 
ten  days  or  a  fortnight.  We  had  been  talking 
about  reductions  of  salaries,  and  extensive  re- 
trenchments, but  i»'*  we  were  to  set  the  example 
of -adjourning,  and  put  the  state  to  an  expense 
of  from  5,000  to  $10,000  for  travelling  fees,  the 
people  would  have  reason  to  complain,  ami  to 
charge  us  with  inconsistency.  Besides,  if  ne- 
cessity called  any  member  home — his  business, 
or  sickness  in  his  famil) — he  had  only  to  ask 
leave  of  absence  to  obtain  it. 

Mr.  RUGGLES  concurred  with  gentlemen 
who  had  preceded  him,  that  we  ought  not  to  take 
this  recess;  and,  among  other  reasons,  because 
the  result  of  our  labors  was  to  l>e  sui  mi  tied  to 
the  people  in  November  If  the  Convention  was 
to  sit  four  months,  we  should  be  brought  to  the 
first  of  October,  leaving  but  a  single  month  for 
the  publication  and  distribution  of  the  new  con- 
stitution through  the  state  and  for  the  people  to 
rellect  ^.pon  what  we  should  have  done.  We 
should"  unJer  any  circumstances,  probably  re- 
main in  session  a  considerable  length  of  time — 
three  months  certainly — possibly  four  months 
If  then  we  use  I  our  best  diligence  in  accomplish- 
ing the  work  before  us,  the  people  would  have  a 
very  short  time  to  examine  and  reflect  on  what 
we  should  have  done — and  to  give  an  intelligent 
vote  on  the  amendments  that  might  be  proposed. 
He  should  therefore  be  opposed  to  a  recess,  un- 
less  it  was  for  one  or  at  most,  two  days,  over  the 
4th  of  July. 

Mr.  SIMMONS  doubted  if  the  Convention  had 
tie  power  to  aJjourn  as  had  been  proposeds. — 
Tne  idea  of  a  Convention  called  tcgeiher  in  con- 
formity with  law,  having  a  power  inconsistent 
With  that  law,  was  futile.  A  Convention  that 
should  set  up  any  power  inconsistent  with  the 
spirit  an  1  meaning  of  the  law  by  which  it  was 
called  into  existence — a  law  made  by  anj  with 
the  consent  of  the  existing  government — would 
be  a  revolutionary  Convention  and  not  a  consti- 
tut»onal  one  We  could  as  well  adjourn  over 
until  next  December,  or  next  summer,  as  take  a 
recess  of  a  fortnight  or  three  weeks. 

Mr.  C HATFIELD  had  no  objection  to  a  short 
adjournment  from  Friday  to  Monday  or  even 
TiiesJay,  in  honor  of  the  national  annivcisary — 
but  beyond  that  he  was  unwilling  to  go. 

Mr.  BURR  concurred  in  the  opinions  expres- 
sed by  the  gentlemen  from  Otsego,  Chautauque 
and  Dutchess,  that  we  ought  not  to  take  so  long 
a  recess  as  two  or  three  weeks,  but  remain  here 
and  attend  to  business,  with  the  exception  of 
the  4th  July. 

Mr  STRONG  spoke  briefly  on  the  subject  of 
the  adjournment,  to  which  he  was  opposed,  and 
on  the  question  of  payment  of  per  diem  and  tra- 


velling fees  (luring  such  recess— which  he  thought 
we  should  not  be  entitled  to. 

Mr.  RUSSELL  said  he  intro  Juced  the  resolu- 
•ion  at  the  request  of  many  gentlemen  who  were 
not  usually  talking  men,  mid  he  did  it  with  the 
impression  that  if  members  travelled  100, 2(;0  or 
300  miles  to  their  homes  and  back,  that  they 
would  be  entitled  to  their  travelling  fees  and 
their  per  diem  compensation.  He  thought  it 
proper  that  a  few  days  should  be  g.ven  to  us  in 
the  hent  of  the  summer,  to  visit  our  homes  and 
attend  to  our  business.  Nor  did  he  believe  that 
the  people  of  his  county  would  care  a  copper  lor 
the  compensation,  if  we  in  the  en  I  presented  to 
them  a  constitution  worthy  of  their  acceptance 
and  of  ourselves.  His  own  impression  was, 
that  the  adjournment  should  commence  about 
the  10th  or  17th  July,  or  so  late  as  to  enable  us 
to  receive  all  the  reports  from  the  committees, 
to  have  them  printed  and  before  the  people. — 
Gentlemen  might  then  take  them  home  with 
them,  and  during  the  recess  examine  and  r*  fleet 
upon  them,  and  confer  with  their  constituents  in* 
relation  to  them,  an'  hear  their  suggestions  of 
any  modifications  they  might  deem  necessary. 
By  such  a  course  ten  days  would  be  well  spent. 

Mr.  MANN  accepted  the  amendment  io  ad- 
journ from  Friday  the  3d  to  the  succeeding 
Tuesday. 

Mr.  RUSSELL  said  he  was  opposed  to  any 
adjournment,  if  it  was  to  be  merely  for  a  frolic 
on  the  4th  of  July. 

After  a  few  words  from  Mr.  J.  J.  TAYLOR, 
and  Mr.  MORRIS,  Mr.  RUSSELL  withdrew 
his  resolution,  and  the  matter  dropped. 

THE  GOVERNOR  AND  LIEUT.  GOVERNOR. 

The  convention  in  committee  of  the  whole, 
Mr.  CHATFIELD  in  the  chair,  resumed  the 
consideration  of  the  article  reported  by  commit- 
tee number  five — the  second  section  being  still 
under  consideration  for  amendment — as  follows: 

$  2.  No  person  except  a  [native]  citizen  of  the  United 
States,  fchall  he  eligible  to  the  office  of  Governor  ;  »»«»r 
s»hall  any  person  be  eligible  to  that  oihee,\vho  shall  not 
have  latum  d  th  age  of  thuty  years,  and  hav-J  le  n 
five  years  a  r  s  dent  wis  bin  ths  Mate  ;  unless  he  >Uh  11 
have  be  n  absern  during  Ihn  timeoii  public  business 
of  the  United  Males,  or  of  this  Stue. 

[The  words  included  in  brackets  were  struck 
out  yesterday.] 

Mr.  PATTERSON,  on  behalf  of  Mr.  Dana, 
(now  absent)  moved  to  insert  after  the  words 
"five  years,"  the  words  "next  preceding  the 
election  " 

Mr.  WORDEN:—  That  is  the  meaning  now. 

Mr.  PENNIMAN  here  desired,  as  one  of  the 
committee  number  five,  to  say  a  word  in  expla- 
nation of  the  course  of  that  committee — par. 
ticularly  in  regard  to  the  word  native.  He  ask- 
ed if  that  would  be  in  order  now? 

The  CHAIR  replied  that  after  this  amend- 
ment  had  been  disposed  of,  the  gentleman  could 
move  a  reconsideration. 

Mr.  WARD  suggested  that  when  the  Article 
wras  reported  to  the  convention,  it  would  be  in 
order  to  move  to  restore  the  words  struck  out, 
or  to  renew  any  amendment,  and  have  the  ajes 
and  noes  on  it. 

Mr.  PENNIMAN  wanted  to  go  into  a  full  re- 
view of  the  action  of  committee  number  five— 
so  far  as  it  had  been  called  in  question  here. 
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The  question  was  here  taken  on  the  amend- 
ment  moved  by  Mr.  PATTERSON,  and  it  was 
negatived. 

Mr.  RUSSELL  now  moved  to  strike  out  the 
entire  section,  and  insert  as  follows: — 

"  Any  ciiiz^n  of  t'  c  t'nited  St;ites,  qualified  to  vote 
at.  the  Rcueral  ch  ctum  at  which  he  my  he  elected, 
sh ill  be  eligible  tu  the  office  of  Govern  r." 

Mr.  R.  said  this  was  designed  tosupersede  the 
section  by  an  affirmative  proposition  that  any 
qua.ilied  elector  should  be  eligible — leaving  all 
other  qualifications  tu  the  judgment  of  our  com- 
mon  constituents.  He  would  not  strike  out  the 
section  and  in>erl  nothing,  as  had  been  suggest- 
ed— for  that  would  leave  it  so  that  a  female  or 
a  minor  might  be  eligible  and  it  was  customary 
in  ail  constitutions,  to  prescribe  some  form  of 
eligibility.  But  he  would  have  it  in  the  simplest 
form  possible — that  of  anv  citizen  of  the  United 
Stites  who  is  a  qualified  elector  at  the  time  of 
his  election. 

Mr.  JONES  suggested  that  a  person  might  be 
eligible  but  not  elected.  The  phraseology  of  the 
amendment  should  be  altered. 

Mr.  RUSSELL  sail  he  would  vary  his  sub- 
stitute so  that  it  would  read— 

"  Kvery  qualified  elector  shall  be  eligible  to  the  office 
of  Governor  " 

Mr.  JORDAN"  inquired  whether  the  gentle- 
man intended  to  make  colored  peoptc,  who  were 
Worth  $250,  and  therefore  now  qualified  voters, 
eligible  to  the  office  of  Governor? 

Mr.  RUSSELL: — If  the  people  so  choose. 
Every  person  who  is  an  elector  should  have  the 
fullest  privilege  of  eligibility. 

Mr.  JORDAN.— -I  understand  the  gentleman. 
That  is  all  I  desired. 

Mr.  HARRISON  hoped  the  committee  would 
bestow  a  little  more  consideration  on  this  sub- 
ject before  they  passed  upon  it.  He  was  sur- 
prised yesterday,  and  the  people  of  this  State, 
he  thought,  would  be  surprised,  at  the  summary 
manner  in  which  thU  second  section  was  treated 
then.  The  action  of  the  committee  was  in  con- 
flict with  the  congregated  wisdom  of  the  people 
of  three- fourths  of  the  States  of  this  Union. 
They  had  deemed  it  necessary  not  only  to  pro- 
vide that  native  citizens  alone  shouid  be  eligible,  [ 
but  that  aire  also  should  be  taken  into  conside-  j 
ration.  The  inquiry  made  by  the  gentleman  j 
from  Columbia  (Mr.  Jordan)  was  very  perti-  I 
nent;  and  if  we  passed  upon  this  section  in  the  ! 
husty  and  inconsideiate  manner  in  whicii  we 
were  about  to  pass  upon  it,  he  presumed  that 
our  action  would  be  visited  with  severe  censure 
on  the  part  of  our  constituents.  He  begged  gen- 
llemen,  therefore,  to  bestow  a  little  considera- 
tion on  a  proposition  so  uncalled  for.  He  hoped 
also  that  we  would  consider  that  we  had  no 
charge  from  our  constituents  to  act  on  this  sub- 
ject. No  complaint  had  reached  him  that  there 
was  any  dissatisfaction  as  to  the  present  qualifi- 
cations for  Governor.  These  considerations  and 
others  which  he  would  offer  at  a  more  suitable 
time,  he  hoped  would  induce  the  committee  to 
hesitate 

Mr.  SIMMONS  doubted  whether  the  gentle- 
man  from  St.  Lawrence,  had  carried  out  in  his 
Ovvn  mind  the  full  bearing  and  extent  of  his  pro- 
position. It  left  the  qualifications  for  Governor 
and  of  electors,  in  one  respect,  to  the  action  of 


Congress.    It  usually  required  now  three  years 
residence  for  au  alien  to  become  naturalize i.     In 
some  instances   five — a  J  ways  t'iree.      Suppose 
Congress,  who  alone  were  entitled  to  make  ua  • 
form  laws  of  naturalization,  should  reduce  it  to 
three  days  .     And  he  should  not  be  half  so  much 
surprised  at  that  as  he  had  been  at  some  of  their 
acts.     Tben  our  next  Governor  would  probably 
be  Mr.  O'Connell — though  it  would  be  neces>ai  y 
for  him  to  come  here.     And  if  Conuress,  in  their 
horse  race  speed  to  show  their  love  for  foreign- 
ers,   should  go  further  and   naturalize  persons 
before   they   became  even   residents,  and  allow 
allow  all  foreigners  to  vote  here  by  proxy,  with- 
out coming  over,   declaring  them  to  be  citizens 
of  the  U.  S.  ex  gratia,  we  might  have  an  ex-grit- 
tia   Governor   who   never  saw  the  country. — 
Then  we   should  be  in   the  same  conditio;)  that 
we  were    before  '77.     They  appointed  them  in 
Eng'and   now,  and   sent   them  over   fo  Canada. 
Mr.  S.,  was   willing  to  throw   off  the  word  na- 
tive.    Rut   there  was  great  propriety,   as  our 
own  citizens  were  subjected  to  a  certain  quaran- 
tine,   before  they   could    be   made  Governor, — ■ 
and  certainly  adopted  citizens  could  not  complain 
that   they  should    be   subjected    to    the    same 
rule.     He  would  not  have  a  person,   three  days 
after  he  came  into  the  American  world,  whether 
by  birth  or  importation — entitled  to  become  Gov- 
ernor     There  should  be  a  little  time  to  become 
acquainted  with  our  institutions— -a  short  period, 
if  the    Convention  should    tfkink  proper — but  a 
probation  equally  applicable  to  all — three  years 
might  do.     But   he  would  not  have  it  so   that 
this  period   should  be  liable  to  change  from  the 
mere  caprice  of  Congress,  in  regard  to  naturali- 
zation.    We  at  first  began  with  fifteen  years—* 
then  it  was  reduced  to  one— and  then  it  was  car- 
ried back   to  three  or  five.     He   knew  that  the 
matter  was  the  spor!  of  party   in  violent   pai  ;y 
times,  and  we  might  possibly  have  violent  par- 
ty times  again.     Hence  he  would  have  some  re- 
striction in  the  constitu'  on   as  to  residence  ?.nd 
as  to  age,   bearing  equally  upon  all — and  not  li- 
able  to   fluctuation  with  the  fluctuations  of  m- 
tional  legislation.     It  appeared  to  him  that  thir- 
ty years  was  not  too  many.  There  was  a  similar 
limitation  in  the  U.  S.  constitution.  And  why  not 
take   care  to  strengthen   state  rights   in  this  re- 
spect— instead  of  removing  safeguards  which 
were   necessary  to  prevent  the  states   from  be- 
coming mere  joint  stock  corporations  under  vhe 
general  government,    rather  than  independent 
sovereignties.     We  should  not  have  a  raw  boy 
for  governor.     Some  of  the  states  had  had  them. 
Michigan,   he  believed,    had  one,   and   the  last 
Mr.  S.  heard  of  him,  he  gave  strong  indications 
of  his  age.    The  great  state  of  New  York— the 
pattern  state  of  the  Union — should  at  least  re- 
quire its  governor  to  be  30  years  of  age,   and  to 
have  resided  in  the  state  three  years   preceding 
his  being  voted  for.  And  such  a  provision  might 
be  so  framed  as   to  throw  no  reproach  upon  a- 
dopted  citizens,   but  on  a   principle  of  perfect 
equality.     A  friend  had  sent  him  an  amendment, 
which,  if  in  order  he  would  offer— as  follows: — 

"Every  qualified  elector  who  hi»  raided  in  the 
state  five  years  next  preceding  the  election  fit  which, 
he  may  be  voted  for,  shall  be  e.igible  to  the  office  of 
Governor  " 

Mr.  HARRISON  moved  to  amend  the  amend- 
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meat,  so  as  to  make  the  age  of  30  years  a  quali- 
fication. 

The  CHAIR  ru!eJ  the  amendment  out  of  or- 
der. 

Mr.  SHAVER  should  vote  ngainst  that.  He 
di;l  not  concur  with,  the  gentleman  from  Rich- 
mi.nl  (Mr.  Harrison.)  as  to  the  construction 
which  the  people  would  put  upon  this  substitute 
cf  the  gentleman  from  St.  Lawrence.  He  did 
n«t  believe  the  people  would  find  fault  with  us 
for  entrusting  them  with  the  selection  of  their 
candi  ate  for  governor.  He  did  notbe'ieve  they 
would  lebu-.e  this  Convention  for  entertaining 
the  opinion  that  they  were  capable  of  selecting 
a  cand  date  of  thtir  own  for  that  office.  As  to 
the  cont n^ency  alluded  to  by  the  gentleman  from 
Ivsex  (Mr.  Simmons) — Mr.  S-  Lad  only  to  say 
that  when  the  time  came  when  the  people  were 
willing  to  sen!  across  the  water  for  a  governor,  it 
would  be  of  very  little  importance  to  him  wheth- 
er thar  man  were  Daniel  O'Connell,  or  Louis 
Phillippe,  or  Queen  Victoria.  He  believed  that 
nc»  such  stale  of  things  was  likely  to  arrive — and 
for  one,  he  should  sustain  the  substitute  of  the 
gentleman  fron  St.  Lawrence. 

Mr.  WORDEiV  hoped  that  in  the  outset,  in 
framing  a  constitution,  we  should  have  some  it 
garj  to  the  element  that  constituted  a  democrat- 
ic or  republican  form  of  government — and  en- 
deavor, if  possible,  to  frame  it  on  the  principl3 
that  should  govern  in  the  construction  of  such 
institutions.  It  would  be  conceded  that  the  pop- 
ular will  was  the  true  source  anJ  fountain  of 
power  in  this  government — and  in  his  judgment, 
that  government  was  best  constitute  I  where  the 
popular  will  was  left  free  to  act,  with  as  few  re- 
straints as  could  possibly  be  thrown  around  it. 
Every  attempt  to  throw  obstructions  in  the  way 
of  the  trtc  and  full  exercise  of  the  popular  will, 
served  only  to  make  an  artificial  machine  that 
would  not  and  could  not  work  beneficially  for 
the  public  interest.  Now,  it  was  conceded  on 
all  hands,  thr.t  the  people  of  tlii*  state  were 
quite  competent  to  elect  their  governor.  Nobo- 
dy proposed  to  restrict  them  in  the  exercise  of 
that  right.  Vet  whilst  gentlemen  seemed  to 
concede  that,  they  conceded  it  with  the  qualifi- 
cation, that  though  they  were  competent  to  elect 
a  governor,  they  were  not  competent  to  select 
the  individual,  and  that  if  this  whole  subject 
was  le.'t  open  to  their  agency,  they  might  fall 
into  some  great  and  egregious  error.  Mr.  W. 
could  subscribe  to  no  such  doctrine.  He  believ- 
ed if  the  people  were  competent  to  vote  for  go- 
vernor, they  were  competent  to  select  the  man. 
Suppose,  as  the  gentleman  from  Essex  suggest- 
e  I,  the  people  should  be  inclined  to  select  Daniel 
O'Connell  for  Governor?  Mr.  W.  did  not  see 
why  gentlemen  need  to  place  obstacles  in  the 
way  of  the  exercise  of  that  determination.  If 
they  saw  fit  thus  to  strike  at  the  foundation  of 
their  own  government  and  overturn  it,  that  could 
not  be  prevented  by  any  provisions  in  the  con- 
stitution. Mr.  W.  did  not  think  any  such  con- 
tingency was  likely  to  arise.  He  believed  the 
people  would  exercise  a  sound  discretion  in  the 
selection  of  a  person  to  act  as  governor — and  if 
he  were  a  citizen  of  the  state,  and  a  competent 
elector,  that  was  about  as  much  as  he  would  re- 
quire. For  as  he  had  said  in  the  ouUet,  this  at. 
tempt  to  curb  and  restrain  and  limit  the  action 


of  the  public  would,  only  operate  to  derange  the 
whole  structure  and  machinery  of  government, 

Mr.  NICHOLAS  thought  there  was  a  rule 
m  practical  life  which  it  would  be  discreet 
in  us  to  observe;  and  that  was,  to  avci  I  unne- 
cessary changes.  We  had  now  a  qualification 
of  a  five  years'  residence.  He  had  nev<  r  heird 
any  objection  to  that  provision.  It  had  worke  I 
well ;  and  this  being  so,  he  could  see  no  reason 
for  making  a  change.  His  col  league  had  alluded 
to  the  deference  due  to  the  popular  will.  Mr.  N. 
made  in  all  cases  a  distinction  between  a  sound, 
healthful,  deliberate  public  sentiment — or,  to 
use  his  colleague's  phrase,  popular  will — nni 
popular  clamor.  He  would  be  second  to  no  man 
on  earth  in  bowing  on  all  occasions  to  the  former  j 
and  he  was  as  free  io  say, that  on  all  occasions  he 
was  determined  not  to  be  led  by  the  latter.  The 
public  sentiment  of  the  state,  when  deliberately 
formed  on  any  subject,  he  considered  as  im- 
perative with  him,  as  placing  him  under  ob- 
ligations to  defer  to  it  implicitly,  here  and  on 
all  occasions.  But  he  had  never  heard  any 
complaint  as  to  this  qualification  of  resi- 
dence. An  I  when  gentlemen  talkei  to  us 
about  the  obligations  resting  on  men  I  ers  of  a 
republican  government,  he  must  claim  the  •.  ight 
to  consider  himself  a  republican  of  the  old  dem- 
ocratic republican  school  of  '93,  as  I  e  honestly 
believed  himself  to  be.  in  maintaining  a  due  res- 
pect for  the  rights  of  the  state.  He  had  no  idea 
of  a  mere  stranger  coming  here — he  cared  not 
whether  from  England,  Ireland,  or  Scotland — <  r 
even  from  a  bordering  state,  and  being  eligible 
to  the  Chief  Executive  office  of  this  state — at 
any  rate  not  until  he  had  been  here  long  enough 
to  make  himself  acquainieJ  with  the  peculiarity 
of  our  government,  with  the  institutions  and 
wants  of  the  state,  the  defects  in  our  sytem,  if 
any,  the  requirements  of  our  laws,  and  with 
the  various  local  interests  of  the  state.  This  kind 
of  knowledge  was  indispensably  necessary  to 
qualify  a  man  for  a  useful  and  efficient  dis- 
charge of  Executive  duty.  And  Mr.  N.  thought 
it  became  every  man  who  was  a  republican  in 
sentiment,  thus  to  respect  the  right  of  state  of 
which  Le  was  a  citizen.  He  could  see  no  good 
reason  for  making  a  charge  here.  The  stand- 
ing charge  againstall  republican  institutions  was 
instability  and  love  of  change.  And  it  did  ap- 
pear to  him  that  where  any  part  of  o»e  system 
had  worked  well,  for  a  long  series  of  yeas,  the 
people  subjected  to  no  inconvenience  by  it — the 
safe  course  was  not  to  tamper  with  it.  In  all  these 
cases,  the  only  safe  course  was  to  avoid  change. 
He  was  teady  an1  willing  to  unite  in  making  all 
necessary  changes;  wherever  evils  existed,  I  e 
would  remove  them.  But  he  never  would  sub- 
stitute mere  experiment  for  experience,  nor 
undertake  to  improve  on  what  had  stood  the 
test  of  time,  for  the  mere  sake  of  experiment- 
ing* ;  and  we  had  too  many  and  too  important 
interests  in  charge,  to  venture  on  such  a  path. 
We  were  now  embarking  on  this  work.  This 
was  the  incipient  step  in  it.  And  he  thought 
the  admonition  could  not  be  to  often  inculcated, 
that  we  should  in  all  cases  avoid  unnecessary 
changes—avoid  mere  experiments — and  adhere 
to  the  experience  of  the  pa=-t.  He  repeated, 
however,  that  a  respect  for  the  rights  of  the 
state,  its  dignity  and  character,  if  no  other  con 
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siderations,  would  induce  him  to  retain  this  re- 
quirement as  to  residence.  He  would  require  eve- 
ry candi Jate  for  governor  to  have  been  a  resident 
of  the  state  five  years. 

Mr.  PENMMAN  (after  enquiring  of  th 
Chnir  what  course  of  remark  would  be  iu  order 
an  I  what  not,  in  reply  to  attacks  on  this  whole 
article)— went  on  to  uigethe  retention  of  all 
tlie  qualifications  in  the  second  section — those 
of  age,  nativity  and  residence.  He  would  re- 
t  tin  t!ie  word  native— firtt  because  it  was  in  a 
c  »iisi  lerable  portion  «  f  our  state  constitution* — 
it  was  in  the  constitutions  of  Maine,  Missouri, 
an  I  virtually  in  that  of  Arkansas.  Nor  was 
there  a  state  in  the  Union  that  did  not  require  a 
residence  of  live  } cars  and  upwards.  Virginia 
virtu  i  ly  rejuire  !  ttiat  a  governor  should  be  na- 
live  burn.  Maine,  ps  he  had  said,  required  the 
si  me  qualifications  as  were  provided  in  this  sec- 
tion New  Hampshire  required  a  seven  years'  re- 
st icn:e  an!  a  propeity  qualification — which  Mr. 
P.  did  not  believe  in.  New  Jersey  required  a 
c  tizenship  of  twenty  years.  Mai ylanU  a  resi- 
dence «  f  five  yenr»,  and  a  property  qualifica- 
tion. Virginia  required  five  years'  lesilence, 
an  I  the  native  qualification,  or  what  was  equi- 
valent ciliz^nsni.)  at  the  adoption  of  the  fed- 
eral constitution.  So  Missouri  requirel  that  a 
governor  shoull  be  native  born  or  a  resident  ol 
tiie  Louisiana  territory  when  it  was  ceded  by 
Fraice,  which  amountel  to  the  naked  native 
qualification.  So  in  Ohio,  Arkansas  and  Ten- 
na^see,  all  these  qualifications,  and  more  strin- 
gent ones,  were  required.  And  he  ventured  to 
say  that  there  was  scarcely  a  state  in  the  Union 
thut  did  not  require  a  long  period  of  residence  at 
least,  a'l  of  them  the  qualification  of  ajje.  an  i 
many  of  them  what  was  equiualent  to  nativity 
in  t  lis  country.  Mr  P.  alluded  to  the  attempt 
yesterday  to  force  down  this  section  not  by  tie 
cry  of  democracy,  but  by  showing  that  its  a  Ivo- 
cate*  distrusted  the  people.  The  love  of  the 
people,  the  dear  people,  was  generally  on  men's 
tongues — whether  they  always  acted  in  accord- 
ance with  that  sentiment,  was  another  ques- 
tion. [A  laugh.]  Now,  he  had  shown,  by 
reference  to  the  constitution  of  Virginia, 
that  this  section  require  I  no  more,  it  as  muc.i 
as  the  constitution  of  that  state  did.  And  whiUl 
he  was  a  native  of  New  Hampshire  and  held  to 
Virginia  doctrine,  he  took  it  no  high-priest  of 
pany  could  unchurch  him.  [A  laugh.]  And 
here  he  begge  I  leave  to  state  that  the  political 
leu  is  in  his  section  of  the  state,  were  not  be- 
tween native  citizens  and  foreigners —but  be- 
tween native  citizens  of  different  stocks — such 
as  the  Yankees  and  the  Dutch,  both  however 
born  here.  That  was  the  case  in  his  old  town 
in  Orleans,  one  part  of  it  being  >ettled  by 
persons  of  New  England,  and  the  other  by  per- 
sons of  Dutch  descent — an  I  they  went  genera'ly 
in  a  body  again>t  each  other.  And  this  waj  the 
ca:.e,  he  had  been  informed,  in  other  parts  of  the 
state.  Now  what  would  be  the  practical  result 
ol  striking  out  the  word  native.  Obviously.,that 
each  party  would  bid  for  foreign  votes,  by  se- 
lecting foreigners  as  canlidates,  or  they  would 
bid  for  native  votes  by  putting  up  naive  Candi- 
da te» — and  the  tendency  could  not  be  otherwise 
thau  injurious.  Retain  the  word,  and  nei- 
ther parly   could   go  inU   thut  game.     Mr. 


P  |  Slid  he  could  not  take  his  seat  %vithout  alia, 
ding  to  the  course  taken  in  debate  here  in  rela- 
lion  to  committee  number  five  and  its  report. 
He  had  felt  something  on  his  conscience,  u.i~er 
these  attacks.  But  he  had  got  over  thai.  He 
fel  tolerably  good  natured.  Perhaps  the  com- 
mittee had  been  treated  decorously — he  was 
bound  to  believe  that  no  intentional  disrespect 
was  intended.  The  gentleman  from  Oneida 
(Mr.  Kirkland,)  made  something  of  an  at- 
tack  on  our  report  the  other  day.  But  he  was 
merely  the  vanguard,  as  Gen.  Hull  tail,  of  a 
greater  force.  [A  laugh.]  He  was  fohowed 
by  the  gentleman  from  Orange,  (Mr.  Brown,) 
on  Monday,  who  enlarged  and  amplified  the 
ground  ol  ^attack.  Next  came  the  gentleman 
torn  Essex  (Mr.  Simmons,)  wo,  no  doubt  with- 
out intending  any  disrespect,  alluded  to  the  ab- 
sence  of  a  report  in  this  case,  saying  that  had 
the  committee  written  out  one  in  support  of  this 
article,  it  would  have  been  a  different  thing — 
intimating  distinctly  either  that  we  had  not  inves- 
tigated the  subject  or  else  that  there  was  nottal- 
ent enough  in  the  committee  to  write  out  a  report. 
[Laughter.]  This  attack  was  followed  by  tue 
gentleman  from  Orange  again — and  then  the  gen- 
tleman from  Oneida  again,  who  outdid  the 
whole,  if  he  did  not  outdo  himself.  [Laughter.] 
Last,  though  not  least,  came  his  venerable 
friend  from  Chautauque  (Mr.  Patterson) — 
who  was  about  half  related  to  him,  coming  as 
b  »th  did  from  tnc  old  Granite  state.  That 
gentleman,  in  his  excessive  charity,  presum- 
ed that  we  were  too  igno. ant  to  investigate 
the  subject— and  threw  all  the  blame  upon  the 
gentleman  from  New  York  (Mr.  Morris),  our 
chairman — because  he  did  not  run  his  pen  over 
certain  words  in  the  old  constitution — supposing 
that  the  rest  of  us  could  not  either  write  or  read, 
or  both.  [Roars  of  laughter.]  His  mantle  of 
charity  coveied  all  the  rest  of  them  up!  That, 
Mr.  P.  said,  was  the  "most  unkinlesi"  ut  of 
all,  and  he  was  almost  led  to  exclaim  with  Cas- 
sar,  "  and  thou  too,  Brutus!"  [Renewed laugh- 
ter.]  Now  Mr.  P.  had  a  proposition  to  mike. 
He  was  not  tenacious  about  it  on  his  own  ac- 
count. We  (committee  No.  5)  all  lie  dead,  except 
our  chairman-daughter  j-ana*  the  recesses  of  his 
vitality  lie  too  deep  for  any  small  shaft  to  rtaeh 
—but  though  not  dead,  he  sleeps.  [Renewed 
laughter.]  Mr.  P.'s  only  fear  was  that  the  Pre- 
sident might  be  blamed — for  committee  number 
five  were  all  dead,  down,  used  up.  [Renewed 
laughter,  during  which,  and  all  along  here  Mr. 
P.  could  scarcely  be  heard  at  the  Reporter's 
seat.]  Why  under  Heaven,  it  might  be  asked, 
did  he  (the  President)  select  almost  all  the 
talent  here  to  put  on  the  judiciary  committee— 
anil  leave  poor  number  five  without  any  ?— 
[Laughter.]  We  had  two  lawyers  on  our  com- 
mittee, but  they  were,  small  lights  compared 
with  the  gigantic,  towering  intellects  on  the 
judiciary.  [Roars  of  lauchter.]  Mr.  P.'s 
first  idea  v.  a  that  the  firee  distinguished  gen- 
tlemen from  Oneida,  Orange,  and  Es-ex, 
(Messrs.  Kirki.and,  Brown  and  Simmons,) 
shoull  be  committee  number  five,  and  that  we 
should  retire.  But  he  had  a  seconi^-a  dying  re- 
quest,  [  aughter]^-that  the  learned  and  eloquent 
gentlemen  from  Oranffrf  and  Essex  (Messrs- 
Buowjs  and Suuioks>  should  be  aU  \$*  commit* 
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tecs  of  thteecntentton,  [aughicr]  except  Ns  5~- 
and  that  the  gentleman  ironi  Oneida  (Mr.  Kirk- 
land),  if  he  had  time  to  spare  from  his  arduous 
labors  on  the  judiciary,  should  constitute  num- 
ber five  [laughter];  and  that  the  gentleman  from 
Chauiauque  (Mr.  Patterson)  be  the  Conven- 
tion, {laughter,  long  ant  loud]— that  he  should 
submit  every  thing  to  the  dear  people — nc — that 
he  should  be  the  dear  people  himself,  [renewed 
laughter].  Mr.  P.  begged  the  Convention  in  its 
wisdom,  to  provide  some  way  in  which  poor 
committee  number  five  might  be  relieved — for, 
as  a  high  dignitary  ence  said,  "  our  sufferings  is 
intolerable."     [Laughler.] 

Mr.  MORRIS  said  he  rose  principally  to  say 
*— '•  Robin's  alive,  and  alive  like  to  be."  If  his 
learned  associate  upon  the  committee  (the  gen- 
tleman from  Orleans)  had  had  the  experience 
Mr.  M.  had  (though  his  years  might  be  more) 
he  would  not  have  been  so  sensitive,  a  id  would 
have  known  that  no  disrespect  was  intended  by 
gentlemen,  to  committee  No.  five.  Mr.  M. 
knew  each  and  all  ol  ihe  gentlemen  and  that 
they  intended  no  disrespect  whatever.  They 
had  merely  used  committee  No.  five,  and  its  re- 
port, for  days, — an  I  whether  that  report  was 
under  discussion  or  not — to  make  their  Bun- 
Combe  speeches-  [Laughter  ]  Gentlemen  did 
not  intend  to  censure  the  committee.  There  was 
Ho  committee  of  the  body  to  which  some  gen- 
tlemen should  be  so  much  indebted  as  to  com- 
mittee number  five,  for  its  report  l.ad  afforded 
them  for  a  long  time,  as  he  had  said  before, 
whether  under  consideration  or  not,  subjects  lb 
discussion,  and  had  enabled  them  to  throw  off 
theii  superabundant  patriotism.  Instead  of  cen- 
sure— and  he  knew  no  censure  was  intended, 
the  committee  should  receive  a  vote  of  thank  , 
from  gentlemen,  for  giving  them  a  football  to 
kick  and  thus  bring  themselves  prominently  be- 
fore the  public.  (A  laugh.)  That  however 
had  now  passed, — the  cork  had  been  drawn, — 
the  eifervesence  had  escaped,  and  we  had  arri- 
ved tit  the  seriou<,  legitimate  business  of  the 
Convention.  The  question  before  the  commit- 
tee was  the  time  specified  in  the  section  that 
the  citizen  should  be  a  resident  of  the 
state  before  becoming  eligible  to  the  office 
of  governor.  The  section  specified  five  years; 
an  1  there  was  a  proposition  to  make  it  three 
years;  and,  he  understood,  there  was  to  be  ano- 
ther proposition  to  strike  out  the  whole  section. 
Il  was  said  by  some  of  his  learned  associates, 
that  to  require  in  the  constitution  any  qualifica- 
tion Air  a  citizen  to  become  a  candidate  for  gov- 
ernor, or  in  the  least  to  trammel  electors  in  their 
choice,  was  an  imputation  upon  the  intelligence 
of  the  people.  If  so,  why  have  a  constitution? 
on  t  what  object  was  there  in  a  constitution  but 
to  provide  checks  and  guards?  Why  did  we 
have  two  deliberative  bftdies  in  our  legislature, 
the  one  elected  for  a  number  of  years,  and  the 
other  for  but  one  year,  but  to  produce  checks  and 
guards — to  enable  the  whole  to  reflect  and  delib- 
erate upon  the  subjects  of  legislation?  If  he 
might  also  imitate  his  friend  from  Orleans  (Mr. 
Pknniman.)  by  using  a  quotation,  he  would 
say,  that  checks  and  guards  were  established,  to 
fcecure  the  *'  sober  second  thought.**  This  Was 
the  object  t)f  these  check*  and  guards,  and  hail 
«Uway*  feeefr  tht  ofejfctt  <*£  yrevi&wn*  *r«aUa* 


qualifications  of  age  and  residence,  in  n  Gover- 
nor. Now  all  the  gentlemen  would  remember— 
he  remembered  some  one  or  two,and  others  might 
remember  more — exciting  political  cam  pa  gns, 
when  the  whole  state  was  excited  from  one  bor- 
der to  the  other — during  which  the  people  w  re 
addressed  at  their  meetings  of  lens  ol  thousands, 
and  were  carried  away  by  the  burning  eloquence 
of  gentlemen  from  other  slates  of  this  Union.  In 
his  argument,  he  was  not  driven  to  cross  the  At- 
lantic nor  did  he  wish  to  do  so,for  his  illustrations, 
for  if  brought  so  far,  on  the  one  hand  he  should 
perhaps  be  charged  with  reflecting  on  tho^e  cit- 
izens who  were  of  foreign  birth,  or  on  the  oth- 
er,it  might  besuspecled  that  he  too.  was  speak- 
ing to  Buncombe,  or  fishing  for  political  capital. 
Auj  as  neither  was  his  object,  he  did  not  wish 
to  rest  under  such  imputation.  He  should  cn!y 
allude  to  the  citizens  of  other  slates  It  might 
be  that  during  some  excitement  of  the  kind  al- 
luded to,  the  people,  enchanted  and  carried  a- 
way  by  fervid  and  impassioned  eloquence,  might 
electa  gentleman  ignorant  of  cur  local  laws  and 
institutions,  and  of  the  necessities  and  require- 
ments of  the  people.  It  was  to  secure  in  our 
governor  the  local  knowledge,  and  the  proper 
feeling  of  slate  pride  and  interest,  that  he 
deemed  it  prudent  that  he  should  be  a  cili- 
zen,  and  have  resided  among  us  sufficient- 
ly to  become  acquainted  with  our  local  laws 
and  institutions,  and  to  appreciate  the  nc- 
cessities  and  requirements  of'  the  people. — 
What  was  there  improperin  this?  It  might  be 
said  it  was  a  useless  provision — that  the  people 
could  never  be  guilty  of  such  folly.  This  might 
be  true,  and  it  would  no  doubt  always  be  so, 
unless  under  the  influence  of  some  great  public 
excitement.  There  had  been  temporarily,  gieat 
public  excitements,  that  overbore  all  efforts  to 
stay  it,  and  threatened  to  destroy  a  pn  mii.«  nt 
feature  in  our  republican  institutions.  He  n:*k* 
el,  if  when  that  excitement  was  at  its  height, 
whether  any  man  from  any  state,  if  nominated, 
could  not  have  been  elected?  It  was  not  neces- 
sary to  mention  the  excitement  he  alluded  to, 
for  it  occurred  so  short  a  time  since,  and  was  so 
extensive,  that  it  could  not  have  been  forsotten. 
Such  excitement  almost  laid  in  ashes  the  chief 
city  of  a  neighboring  state.  He  deemed  it  wise 
therefore  that  there  should  be  this  qualification 
in  the  constitution — that  a  man  to  I  e  Governor, 
should  be  a  citizen,  and  have  resided  J<  ng 
enough  in  the  state  to  become  acquainted  with 
our  laws  and  institutions. 

Mr  SWACKHAMEK  said  the  arguments 
which  had  been  used  for  the  restrictive  qualifi- 
cation were  all  based  upon  the  assumption  that 
the  people  could  not  nor  would  not  judge  pro- 
perly. He  wished  it  to  be  distinctly  understood 
that  this  was  the  foun  lation  on  which  all  the 
arguments  of  gentlemen  on  the  other  side  were 
based.  The  gent'eman  from  New-York  (Mr. 
Morris)  had  enquired  why  they  made  a  c<  nsti. 
tution  at  all.  To  which  Mr.  S.  replied  that  it 
was  to  protect  the  rights  of  the  people,  and  not 
to  prescribe  to  the  people  who  they  should  elect 
t«»  office,  or  to  dictate  the  mode  in  which  they 
should  proceed  in  their  selection  As  to  the 
matter  of  time  or  age,  he  was  of  opinion  that  it 
was  ol  very  little  importance  further  than  that 
it  4aY#lv*4  Xke  iuiulauieaial  pxincij)!*  that  iLe 
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people  were  not  oompetent  to  judge  of  all  mat- 
ters  affecing  their  own  interests.  He  agreed 
with  some  gentlemen  who  had  preceded  him, 
that  the  people  were  capable;  and  in  saying 
tlii>*,  he  distinctly  denied  that  he  was  talking  lor 
Buncombe.  He  came  here  an  advocate  of  that 
princ  pie  which  was  the  foundation  of  our  re- 
publican  government.  Thegentlema.i  from  Es- 
sex had  ma  !e  some  remarks  to  which  it  was  not 
necessary  now  to  reply.  He  could  not  do  so 
satisfactorily,  inasmuch  as  they  were  out  of  or- 
tier  ;  bu!  this  he  would  say,  that  that  gentleman 
had  assumed  false  positions.   After  commenting 


on  the  speech  of  the  srentfeman  from  Orleans, 
Mr.  S.  proceeded  to  notice  the  observations  of 
the  gentleman  from  New  York  (Mr.  Morris) 
in  relation  to  the  great  excitements  that  some- 
times prevailed,  contending  that  good  invariably 
arose  cut  of  such  excitement, 

Mr.  SIMMONS  and  Mr.  PENNIMAN  both 
maJe  brief  explanations. 

Mr.  KENNKDY  then  moved  that  the  com- 
mittee ri>e,  when  was  agreed  to,  and  the  com- 
mittee rose,  an  J  obtained  leave  to sit  agiin. 

The  Convention  then  adjourned  to  Monday 
morning  at  11  o'clock. 


MONDAY, 
Pnver  by  the  Rev.  Dr.  Wyckoff. 
The  PRESIDENT  laid  before  the  Convention 
returns  from  the  clerk  of  the  6th  equity  circuit, 
in   reinfioa   to  infant*'  estates,  &c\,    in  compli- 
ance with  a  resolution  of  the  Convention. 
HANKS  ASD  CURKtfNCY. 
Mr.  CAM3;tELENG,  from  the  committee  on 
currency  and  banktus,  sai  I  he  was  instructed  by 
that  committee  to  make  the  following  report, 
which  was  reaJ  by  tae  Secretary. 

I  be  cominiuee,  lo  which  were  referred  the  subjects 
of  btiik^and  currency,  ami  a  resolution  to  enquire  in* 
to  the  "expediency  of  making  a  co  slilu  ionat  provis- 
ion, lhat  the  stockholders  ot  h  inks  shall  he  individual- 
ly  bible  !'.»»•  ih  • «  chts  of  their  respective  corporal i  ,11s," 
respectfully  reports*  the  following  rcsoliuiou  and 
umtiidiiu-ti's : 

Kesolved,  I'hU  so  much  of  the  9th  section  ofihe  7th 
an  e.e  of  the  const itulioit  •  f  ilns  si  tie,  as  relates  to 
the  i ue  rporaiion  of  buuks,  te  and  the  same  is  hereby 
abolished. 

PROPOSED  AMENDMENTS. 

The  legislature  shall  have  no  power  to  pass  any  law 
{milium  special  chrriers  lor  banking  pu  po»es,  but 
associations  for  such  purposes  m  >y  Ue  form  d  under 
jien-'ral  laws  The  le{ii>latiirc  shall  have  no  power  to 
authorize,  u  r  to  piss  any  law  *auctioninir  in  any  man- 
ner the  suspen-ioti  of  specie  payment-,  by  a».y  person, 
association  or  incorporation,  hsutti^  bank  uotesof  any 
description. 

A  I  in  U'idunl  banker?,  and  the  stockho'ders  in  every 
association  for  banking  purposes,  issuing  bank  notes 
or  any  hind  of  paper  credos  to  circulate  as  money 
herealier  authorized  or  formed,  st.all  be  responsible  m 
Ihfir  indivi  !u  ilaod  pr. vale  capacities  for  *ll  dehtsand 
li  ib  li  les  of  t  very  kind,  incurred  by  any  such  banker 
or  associaii  Mi. 

The  I  gislature  shall  provide  by  law  for  the  registry 
of  all  bills  or  notes,  issued  or  put  in  ci«-eulitiou  as 
money,  and  shall  require  fur  the  redemption  of  the 
same  ia  spec  e,  ample  security  by  pledges  of  property. 

i\»  individual  btuker,  nor  banking  or  other  institu- 
tion ot  any  denomination,  shall)  after  the  year  '8^5, 
issue  hank  no  es  or  any  kind  of  paper  credit  to  circu- 
late as  money, ^except  under  the  provi  ions  and  upon 
the  eond  lions  prescribed  in  the  preceding  sections 

I  Mm  and  after  the  yetr  l-d>  all  perpetual  charters 
gr  tied  for  bin  »in{i  purposes,  or  to  companies  or  as- 
soc  atoms  for  any  other  purpos*,  and  ex-  icisingbank- 
i.ig  !  owers,  s- h?i •  I  be  revoked  and  annulled 

Mr.  C.  said  this  report  was  but  a  report  in 
part,  as  there  were  some  other  subjects  still  un- 
der the  consideration  of  the  committee.  He 
moved  to  refer  the  report  to  the  committee  of  the 
whole. 

Mr.  RUSSELL,  (from  the  committee,)  claim- 
cd  the  indulgence  of  the  Convention,  to  make  a 
few  remarks  before  the  reference  of  this  report 
Was  made.  It  was  due  to  the  importance  of  the 
subjects  embraced  in  the  report,  to  himself  inii. 
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j  vidaully,  as  an  inexperienced  member  of  that 
!  committee,  and  to  the  Convention  itself,  lo  pre- 
vent possible  misapprehensions  arising  from  the 
submission  of  naked  propositions,  unaccompu* 
nied  by  any  reasons,  incts  or  argument-,  to  jus- 
tify the  geuernl  >cope  of  these  propositions.  The 
Convention  had  decide  1  that  the  reports  of  all 
istanlin^  committees  should  be  made  in  this 
manner.  To  this  order  he  yielded  cheerful  ac- 
quiescence, as  every  member  should,  to  wery 
decision  of  the  body  fairly  expressed,  whatever 
his  own  opinion  wi  the  propriety  might  be.  Up- 
on the  great  anl  intricate  subject  of  currency 
1  nnd  banking,  a  report  embracing  merely  speci- 
I  fie  provisions  of  fun  lamental  law  for  its  regula- 
tion, without  nny  exposition  of  the  facts  and 
principles  upon  which  such  provisions  are  fotnii- 
ed,  and  without  previous  discussion,  was  a  no- 
vel idea  to  his  mini.  Yet  it  mitiht  be  all  right. 
By  this  course,  however,  members  of  the  stand* 
ing  committee  were  individually  responsible  for 
the  entire  report,  unless  adis>ent  in  some  form 
was  expressed,  because  the  report  itself  was  no- 
thins;  but  the  conclusions  of  the  committee,  up- 
on the  whole  subject.  The  report  might  be  able 
anl  correct  as  a  whole,  yet  if  any  member  par- 
tially disagree,  his  dissent  so  far,  to  avoid  incon- 
sistency, should  be  expressed  upon  the  first  op- 
portunity. 

With  all  deference  to  the  honorable  chairman, 
and  to  the  other  members  of  the  committee  who 
united  in  the  report,  and  with  unfeisrned  distrust 
of  his  own  opinions,  he  could  not  yiell  entire 
assent  to  one  position  contained  in  it.  He  could 
not  see  the  force  or  proprie  y  of  the  distinction 
taken  by  the  committee,  as  to  personal  respon- 
sibility in  one  branch  of  banking  business,  be- 
tween two  classes  of  bankers  performing  the 
same  business.  If  circulating  notes  should  be 
made  secure  by  pledges  of  stock  anl  other  secu- 
rity, and  by  superadded  personatliability,  he 
could  not  see  why  the  persons  issuing  this  dou- 
bly lortified  currency,  should  be  held  to  more 
stringent  constitutional  provisions  relating  to 
other  branches  of  banking  business,  than  were 
numerous  other  banking  associations,  that 
did  not  issue  the  circulating  meJium.  In  other 
words,  if  the  legislature  were  permit'eJ  to  esta- 
blish, upon  the  principle  of  limited  copartner, 
ship,  associations  for  the  business  of  discount, 
exchange  and  deposit  merely,  why  not  entrust 
to  the  law-making  power,  the  regulation  of  the 
same  branch  when  transacted  by  others,  who, 
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in  addition,  shall  furnish  a  safe  currency,  based 
upon  ample  security  and  unlimited  personal  lia- 
bility ?  To  him,  the  distinction  appeared  invidi 
cus  and  unreasonable. 

The  committee  unanimously  agreed,  that  all 
persons,  authorized  by  government  to  issue  pa- 
per for  circulation  as  representative  of  coin, 
should,  in  adJition  to  other  securities,  be  per- 
sonally  responsible  for  the  certain  redemption  of 
such  paper.  This  regulation  of  the  currency 
was  emphatically  demanded  by  our  constituents. 
Concerning  other  branches  of  banking,  as  with 
ail  other  kinds  of  business  connected  with  com- 
merce, might  not  f,he  control  of  government,  if 
at  all  necessary,  be  safely  entrusted  to  legisla- 
tion without  constitutional  restraints ?  If  con- 
stitutional law  should  enforce  full  personal  lia 
biiity  upon  inlividual  members  of  all  associa- 
tions, who  might  issue  registered  and  secured 
notes  as  money,  for  all  other  contracts  of  asso- 
ciations, and  should  relieve,  from  similar  liabil- 
ities, members  of  other  banking  associations 
engaged  in  the  same  business,  because  they  did 
not  it»sue  such  notes,  he  feared  this  discrimina- 
tion mi^ht  tend  to  throw  the  issue  of  currency 
into  weaker  hanJs,  who  might  be  willing  to  haz- 
gird  greater  liabilities.  Such  was  the  opinion 
of  several  gentlemen  of  much  experience,  with 
whom  he  ha  I  recently  conversed.  Besides,  it 
would  create  an  onerous  preference  in  favor  of 
the  bankers  of  our  commercial  emporium,  a- 
gainst  those  of  other  sections  of  the  state.  It 
was  well  known,  that  the  amount  of  circulating 
notes  issued  by  the  large  banks  of  New  York 
city  bear  but  a  small  proportion  to  the  amount 
of  their  capital,  discounts  and  exchanges.  The 
notes  of  these  city  banks  were  not  their  real 
circulation.  Persons,  obtaining  discounts  from, 
and  selling  exchanges  to  these  banks,  did  not 
receive  their  notes,  but  simply  credits  on  their 
books,  which  were  withdrawn  by  drafts  or 
checks  of  the  depositors.  These  drafts  and 
checks,  rather  than  the  notes  of  the  banks,  were 
the  real  circulation  furnished.  This  currency 
was  sale,  because  it  had  the  individual  respon- 
sibility of  the  drawers,  as  well  as  the  bank  cred- 
its upon  which  it  was  based,  and  was  promptly 
returned  for  payment,  in  the  ordinary  course  of 
business.  The  New  York  city  banks  could  ea- 
siy  withdraw  their  circulating  notes,  an  I  still 
not  materially  diminish  their  business.  Not  so 
with  country  bonks.  Their  notes  performed  the 
office  of  checks  an  I  drafts,  in  nine-tenths  of  the 
ordinary  business  exchanges  performed  through 
the  agency  of  these  banks.  Country  banks,  of 
necessity,  must  be  banks  of  issue,  as  well  as  of 
discount  and  deposit. 

These  were  some  of  the  considerations,  which 
induced  in  his  mind  the  opinion,  that  it  is  un- 
wise to  insert  in  the  constitution  any  provision 
going  beyond  the  enforcement  of  personal  lia- 
bility of  all  binders  for  the  redemption  of  their 
paper  circulated  as  money.  All  persons,  autho- 
rized by  law  to  circulate  paper  as  a  substitute 
for  coin,  should  be  hell  to  unlimited  responsi- 
bility for  its  redemption  in  coin.  But  in  his 
julgment,  every  other  branch  of  banking  busi- 
ness should  be  placed  on  the  same  ground  with 
other  commercial  operations.  These  sugges- 
tions were  thrown  out  with  great  diffidence,  and 
With  most  respectful  deference  to  the  opinions  i 


of  other  members  of  the  committee.  It  gave 
himmuch  pleasure  to  be  able  to  state,  that  upon 
other  questions  before  the  committee,  they  had 
been  unanimous  in  the  conclusions  expressed  in 
the  report,  and  ihe chairman,  by  his  experience, 
research,  and  industry,  had  greatly  aide. I  in  the 
attainment  of  this  unanimi  y.  With  the  single 
exception  before  explained,  he  concurred  lull/ 
with  every  part  of  the  report.  Under  present 
impressions,  he  would  amen  i  the  report,  jo  Ihe 
latter  clause  of  the  second  proposed  amendment, 
by  striking  out  the  words,  "  debts  and  liabilities 
of  every  kind  incurred,"  and  uy  inserting  the 
words,  "  such  notes  on  paper  credits.  "  There 
was  at  least  a  doubt  of  the  propriety  of  a  con- 
stitutionul  provision  enforcing  unequally  liobili- 
ties  growing  out  of  the  same  kind  of  business, 
merely  because  one  class  of  persons,  transact  ng 
this  business,  conduct  also  another  branch  of 
business,  which  was  made  perfectly  secure  with- 
out this  controlling  inequality.  It  was  better  to 
leave  the  question  open  to  legislative  action,  than 
to  incorporate  in  the  constitution  a  provision  of 
doubtful  tendency.  He  trusted  when  the  report 
shall  go  to  the  committee  of  the  whole,  this  sub- 
ject would  receive  t*»e  attention  of  members 
much  abler  than  himself  to  give  it  appropriate 
discussion. 

Mr.  CAMBRELENG  sa  d  he  would  not  vio 
late  a  parliamentary  rule— which  he  was  very 
sorry  to  say  had  been  so  frequently  violated  that 
nearly  a  month  had  passed  in  discussing  ques- 
tions of  reference,  under  which  the  merits  were 
only  to  a  very  limited  extent  unler  considera- 
tion. Mr.  C.  did  not  inteirupt  his  associate  on 
the  committee,  because  at  the  outset,  he  was 
willing  that  the  gentleman  should  have  an  op- 
portunity to  present  his  views.  He  must  be  in- 
dulged in  answer — not  to  anticipate  discussion, 
for  he  would  not  permit  himself  to  be  diawn  into 
it  now — with  a  single  remark.  The  point,  and 
the  only  point  the  gentleman  made  was  this — 
that  he  would  impose  personal  responsibility  to 
the  extent  of  the  circulating  notes  Now.  the 
committee  had  already  required,  by  these  amend- 
ments property  as  security  for  these  notes.  We 
had  endorsed  these  banks.  They  were  govern- 
ment banks  ;  and  being  government  banks 
and  acting  under  its  authority,  the  rule 
which  was  good  for  the  circulation  was  good 
also  tor  the  widows  and  orphans  having  ilepo- 
sites  with  them.  Another  point — that  of  ine- 
quality — required  perhaps  a  remark.  The  dis- 
tinction and  the  only  distinction  recognized  by 
the  committee  was  this.  Banking,  legitimate 
banking,  was  a  business  with  which  government 
had  nothing  to  do,  any  more  than  with  any  dlier 
branch  of  business.  Currency  was  the  busi- 
ness of  government  with  whi  h  banks  should 
never  have  had  any  thing  to  do.  but  having 
something  to  do  with  it,  under  the  authority  of 
government,  the  latter  was  bound  to  protect  the 
community  against  their  excesses.  The  com- 
mittee  proposed  to  put  every  bank,  alter  the 
year  1355,  on  the  same  footing.  Lvery  hank 
issuing  currency,  must  be  under  the  control  tf 
government.  Bunks  not  issuing  currency  might 
do  as  they  pleased.  Wrl:at  was  the  actual  coudi. 
tion  of  things  now?  Here  were  four  an  I  twenty 
country  banks,  owned  by  inlividual  bankers 
whi   were  liable  personally  for  every  debt  in 
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every  form.  What  a  spectacle  was  presented  I 
here!  Four  anJ  twenty  bunk?  commenced  by 
some  of  the  soundest  capitalists  in  the  state,  is- 
«ui.u  circulating  notes  secured  by  pledges  of 
stacks,  and  personally  liable  for  every  debt. ; 
whilst  your  privilege]  associations,  doing  the 
same  business,  were  not  persona. ly  liable  lor 
any  debt. 

Mr.  WORDEN,  with  great  deference,  inqui- 
red  where the»e  24  banks  were? 

Mr.  CAMBRELENG:  I  have  a  list  of  them. 

Mr.  WORDEN:  Does  it  embrace  free  banks? 

Mr..CAMBRF.LKNG:  Free  banks. 

Mr.  WORDEN:  Does  not  the  genteman  know 
thai  none  of  these  are  personnliy  liabk? 

Mr.  CAMBRELENG:  I  have  the  authority  of 
the  Comptroller  Jbr  it,  an  J  the  law.  I  find  also 
at  tie  Comptroller's  office,  that  the  notes  run 
'T  promise  to  pay."  signed  by  the  individual 
bunker. 

Mr.  WORDEN:  The  statute  expressly  pro 
vi  tes  that  associate  bankers  shall  not  be  per- 
sonally liable 

Mr.*  CAMBRELENG:  Not  the  shareholders 
in  joint  stock  a-scciations,  but  all  individual 
bankers  ate  liable.  Mr.  C.  went  on  to  say  that 
these  amenlments  weie  not  designed  to  disturb 
any  ex  sting  baiikinginst.tution.  Every  bmk- 
in^  institution,  now  in  existence,  would  after 
18  jd,  be  allowed  the  option  either  of  withdraw- 
ing its  notes  from  circulation,  or  coming  in  under 
these  amendments.  On  a  proper  occasion,  he 
should  attempt  to  show  that  lh;s  was  an  opera- 
tion by  no  means  difficult.  One  of  the  banks  in 
New  York  had  now  withdrawn  its  circulation, 
because  it  did  not  choose  to  come  under  the  pro- 
visions of  t.'ie  general  banking  law.  But  he 
would  not  anticipate  further.  All  he  had  tosay 
was  that  these  amendments  were  proposed  with- 
out any  view  of  disturbing  any  exi.  ting  institu- 
tions. Ten  years  hence,  if  these  am.  ndments 
were  adopted,  they  must  determine  whether 
they  would  remain  currency  banks.  Jf  so,  they 
must  come  unler  these  general  provisions — and 
every  bank,  inlividual  banker,  incorporation  or 
association,  must  stand  on  the  same  footing. — 
He  added,  in  regard  to  the  mode  of  making  re- 
ports— that  he  observed  the  members  of  com- 
mittee number  live  appended  their  names  to 
their  report.  He  should  be  much  mistaken,  if 
in  the  end,  all  of  them  were  found  sustaining 
all  the  provision*  of  chat  article.  The  parlia- 
mentary rule  was  the  best — which  was  that  re- 
ports were  to  be  regarded  as  the  act  of  the  ma- 
jority of  the  committee.  Nor  was  it  to  be  re 
guided  as  any  thing  more  than  the  result  of  an 
informal  conference-— any  member  even  of  the 
majority  being  at  liberty  to  reverse  his  opinion 
or  his  vote,  if  he  should  be  convinced  that  he 
was  in  error  In  this  case,  two  or  three  of  the 
committee  dil  not  concur  entirely  on  every  pro- 
position—though upon  every  one  of  them  there 
was  a  mijor.ty,  and  upon  the  whole  a  majority. 
Mr.  PATTERSON  rose  to  give  notice  that 
hereafter  he  should  feel  obliged  to  call  gentle- 
mea  to  order  who  undertook  to  discuss  the  mer- 
its of  a  proposition,  on  a  mere  question  of  ref- 
erence. This  whole  debate  had  been  out  of  or- 
der, unl  too  much  time  had  already  been  wast- 
ed in  such  discussions. 
Mr.  RUSSELL  said,  that  whenever  a  report 


was  made  from  ft  committee  of  whicb  he  vrn%  a 
member,  in  which  he  di  I  not  ccliuy,  lie  should 
claim  it  as  his  right  to  have  his  vi*.v.j  come  be- 
fore tie  Convention  in  some  shape,  dmu!tane- 
onsly  with  the  report.  It  waa  necessary  that 
all  should  have  this  right,  in  order  that  their 
subsequent  action  mig.tt  not  be  misconstrued 
into  inconsistency.  An  I  unless  the  gag  law  was 
in  force  here,  he  should  expect  to  be  heard. 

Mr.  PA  TTERSON  had  no  objection  whatev. 
er  to  a  minority  of  a  committee  rising  and  ex- 
pressing their  dissent,  and  stating  wherein  they 
dissented.  But  he  did  object,  anl  it  was  disor- 
derly  to  make  that  the  excuse  tor  a  full  discus, 
sion  of  the  merits,  pending  a  motion  for  refer, 
ence. 

Mr.  RUSSELL  said  the  motion  for  reference 
was  made  before  he  .Jot  the  lioor. 

The  PRESIDENT  understood  the  gentleman 
to  ask  and  to  have  obtained  consent  to  express 
hit,  views  on  this  subject. 

Mr.  WORDEN  also  so  understood  it— that 
the  gentleman  from  St.  Lawrence  nslced  and 
obtained  leave,  as  aid  the  majority  of  the  com- 
mittee  when  they  reported,  to  present  his  views. 
He  thought  the  gentleman  was  entirely  in  order f 
an  I  he  doubted  whether  it  was  not  competent  for 
him  or  any  other  member,  on  a  question  of  re- 
ference to  go  into  the  merits  so  far  as  to  show 
that  the  report  was  not  such  an  one  as  should 
be  considered  in  committee  of  the  whole,  but 
should  be  re-committed. 

The  report  was  referred  to  the  committee  of 
the  whole,  and  on  motion  of  Mr.  FLANDER$r 
an  extra  number  of  copies  were  ordered  to  be 
printed. 
LIMITATION  OF  THE  OCCUPANCY  OF  LAND. 
Mr.  WILLARD  offered  the  following  resolu- 
tion, which  was  adopted: — 

Resolved,  That  it  be.  r»  fcrred  »o  c  mmittee  numbT 
eight  m,  "  on  the  erection  an  I  divisio  i  of  e-iitues  in 
hud*,"  tj  inquire  whe^cr  the  cha  act  r  and  pertna- 
limey  of  our  His  i  minus  would  not  he  iner  used  by 
multiplying  the  number  of  I'reeholde  s  and  th«  expe- 
diency of  lorhh  dmji  all  future  accumulation  of  lire 
soil  lo  ext  ee«t  3-iu  m  r*s  per  m?m  and  <o  provide  some 
•.q'tioible  mode  for  the  vr  <dual  reduction  ul'ihe  present 
lauded  monopoli  s  as  tl.cy  now  cxbt. 

UKOFSS  OF  THK  CONVEVTION. 
Mr.  STRONG  submitted  the  following:— 

Kesolved,  Taut  v\  hen  this  Convention  adjourns  on 
Timrsd  y  u  xt,  it  will  adjourn  to  meet  ag«iu  on  Ti.es* 
u«y  the  7ih  july. 

Mr  S.  said  he  thought  it  desirable  to  have  this 
question  of  adjournment  over  the  4th  of  July 
settled.  He  was  satisfied  that  on  Friday  there 
would  he  very  few  members,  certainly  not  a 
quorum  in  attendance,  and  it  would  be  hard  to 
require  the  President  to  come  here  simply  for 
the  purpose  of  adjourning  the  Convention.  He 
was  himself  ready  to  be  here  every  day,  but  he 
had  no  expectation  that  other  gentlemen  would 
he.  He  had  not  offered  this  resolution  now  for 
the  purpose  of  leading  to  debate  ;  he  was  desi- 
rous to  avoid  debate,  and  he  should  prefer  with- 
drawing the  resolution  to  such  a  result ;  but  he 
was  desirous  to  have  it  known  what  the  Con- 
vention had  determined  to  do. 

Mr.  MILLER  hoped  the  gentleman  would 
not  withdraw  the  resolution.  If,  as  was  admit- 
ted, there  was  not  to  be  a  quorum  here  on  Fri- 
day, it  would  be  better  to  pass  the  resolution, 
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thtt  those  might  go  home  who  were  within  a' 
convenient  distance. 

Mr  RICHMOND  thought  the  resolution 
should  be  belter  unde:  stool — that  cne  of  two 
things  should  be  done.  If  we  were  to  adjourn, 
it  should  be  for  such  a  lime  as  would  give  nn 
opportunity  to  all  to  go  home,  which  could  not  be 
done  by  adjourning  from  Thursday  to  Tuesday, 
lfwe  were  not  ait  to  have  sufficient  time  to  go 
home  the  adjournment  should  nut  be  longer  than 
from  Friday  to  Monday.  (Question,"  "  Ques- 
tion ») 

Mr.  CHATFIELD  moved  to  strike  out 
"  Thursday"  and  insert  "  Friday-" 

The  amendment  was  negatived  the  vote  beins: 
32  to  59. 

Mr.  CHATFIELD  then  demanded  the  yeas 
an  t  nays  on  the  resolution  and  they  were  order- 
ed, und  there  were  yeas  50,  nays  53,  f.s  follows  : 

A.Y*  S  — Messrs  Anpcl,  tinker,  Katcoin,  Bonek, Brown, 
Hull,  Cambrel  ng,  Lonely,  Cook,  i)>  rut* II,  Dana,  I  an- 
lorth,  Dodd,  Dubois*,  Gebha  rd,  Gitilrun,  Greene,  Harris, 
Hotriiwm,  llotehkiss,  Hunt.  A  Huntington,  Htilchiiittm, 
Hyde,  Kei.nedy,  Mann,  McNeil  At i tier.  Nelson  Meull, 
(VCoi.or,  Kiker,  Mtaver,  Shaw,  St.  John,  Stephen*, 
Mroiv',  Tail,  Tallrnadjje,  Town  end,  Tu'hill  Vaehe 
Van  cltooiihoven.  Ward,  Warren,  Water^ury,  Win  cck, 
Wouleii,  Vav^er,  A.  w.  Vong— do. 

N»»K  —Messrs'  Ayrault,  F  F  Backus  II  Backus 
Po\t(fi>h,  Krayioii,  Hrundapr*,  l-urr,  K.  Campbell,  jr  , 
*C  twice,  Clntheld,  «:iark,  Cr>oker,  Uorlon,  i'andei>, 
hurn^ou  *  an,  h.  Huntington,  Jordan.  Keririn,  King?- 
ley,  Kirnl  ind.  .Vlarvin  Morris*,  Nellis,  .Nicholas  Puiish. 
Vatterson,  renniman,  Perkins,  Powers,  Kboadest  rich- 
ntnnd,  Hugglcs*,  r;us»ell,  Salisbury,  Sanibrd,  Sears., 
Sheldon,  Hiepard,  Mtnmonp,  Smi  h,  K.  Spencer,  W  H 
Spencer,  Stanton,  Mow,  Taggart,  J.  J  Taylor,  W 
Taylor,  Wood,  A.  Wright,  W.  li  Wright,  J.Youngs,  Mr. 
1'res-i  en  —r3. 

So  the  resolution  was  lost. 

SKiiVICK  OF  MbMRERS. 

Mr.  TALLMADGE  offered  the  foUowing  re- 
solution : 

K  solved,  That  when  the  rr.crmcrs  f  this  Conven- 
tion ii  ake  application  to  ihe  P.e»i  eut  f.  r  ce- tinea  es 
entitling  : hem  to  their  comtensai  on,  ihey  be  severally 
require"'  o  c<riily  upon  I  lei  r  h- nor,  the  number  oi 
tli  s\»hich  they  line  severely  a  tended  the  sitting? 
cftht-  body;  smd  tlua  th"  Proide  t  dedtut  all  tn« 
clays  which  any  member  shall  have  been  absent,  except 
sut'ti  t'tnn  as  he  may  have  been  detainer  iu  this  ci  y 
and  prevented  atiendai.ee  «y  snkuess. 

Mr.  T.  said  he  had  not  lost  one  hour  of  attend- 
ance on  the  sittings  ol  this  convention  ;  but  en 
Monday  week  he  found  there  were  43  members 
absent,  and  on  oiher  occasions  there  were  many 
who  were  not  in  their  seats,  and  of  those  who 
were  the  most  frequently  absent  on  Saturdays 
and  Mondays,  he  found  lhat  the  majority  on  the 
vote  just  taken  was  mainly  made  up.  With  a 
knowledge  ol*  these  facts  he  had  offered  the  re- 
solution, which  he  was  willing  to  lay  on  the  ta- 
ble  for  a  short  lime,  to  afford  the  Convention 
time  to  consider  it. 

The  resolution  was  laid  en  the  table  accord- 
ingly. 

EXECUTIVE  DEPARTMENT. 

On  motion  of  Mr.  MORRIS,  the  Convention 
went  into  committee  of  the  whole  on  the  ar- 
ticle reported  by  the  committee  number  five  on 
the  powers,  dutus,  &c,  of  the  Executive,  Mr. 
Chatfikld  in  the  chair. 

The  CHAIRMAN  stated  the  question  to  be 
en  the  amendment  of  the  gentleman  from  Es. 
sex  (Mr.  Simmons)    to  the  substitute  of  the 


?  ntleman  from  St.  Lawrence  (Mr.  Russell), 
fjr  the  secot  tl  section. 

Mr.  NfCHOLAS  desired  to  cfler  an  amend- 
ment to  the  amendment. 

The  CHAIRMAN  on  reading  it,  said  it  was 
not  strictly  in  order. 

Mr  NICHOLAS  remarked  that  thenmenl- 
meat  ol"  the  gentleman  from  Essex  was  design- 
ed to  add  alter  the  word  "elector"  the  words 
''who  has  been  five  years  a  resident  of  this 
state,"  an  I  his  amendment  was  designed  to  ex- 
ten  I  that  time. 

The  CHAIRMAN  replied  that  the  amendment 
went  further — it  was  ciesirned  to  provide  that 
ihe  governor  should  not  be  less  than  30  years  of 
age  and  to  prescribe  a  residence  ol  not  less  than 
seven  years. 

The  resolution  was  read  for  information,  as 
follows:-— 

The  Governor  s^all  no*  be  less  than  thirty  years  of 
ape,  ;«nd  shall  have  been  for  tweniv  years  at  leatt  a. 
citizen  of  the  United  -tates,  and  a  real  ent  oi  this  sta'e 
?e\en  y«*  r  next  be  ere  his  election,  it  less  lies!  all 
•>ave  been  "bsent.  <lur  na  th  t  time  on  the  \  u  lie  busi- 
ness of  the  United  Mates  or  i>f  tt.is  stale. 

Mr.  BASCOM  said  he  had  but  a  single  suo 
ires'irn  to  make,  and  he  believe  1  it  was  connec- 
ted with  the  dispatch  of  their  bu^ness  Jtseem- 
cd  to  be  proper  in  the  opinion  of  the  Conv<  n- 
tion  at  one  time  that  there  should  be  some  gen- 
eral qualification  for  office — for  officers  of  every 
description  and  grade,  for  the  Convcnt:cn  had 
referred  to  committee  number  four  this  very  sub- 
ject, ol  the  qualification  of  officers.  In  his  opin- 
ion there  was  but  one  single  line  necessary  in 
the  constitution  to  embrace  not  only  the  j-ubject 
un  Jer  consideration,  but  every  other  of  a  like 
character  that  would  occur.  He  was  therefore 
against  the  pending  amendment.  He  should  be 
in  favor  of  taking  a  lest  vote  on  the  proposition 
of  the  gentleman  from  St.  Lawrence  (Mr.  Rus- 
sell) because  he  thought  it  would  be  the  rule 
that  was  proper  to  adopt  net  only  in  reference  to 
this  but  to  all  other  offices.  He  thought  we 
should  have  a  rule,  and  he  cared  net  if  it  was 
this  one.  by  which  the  qua'ificaticn  of  every  of- 
cer  should  be  defined.  And  in  the  hoj  e  that 
i»  they  adopted  the  qualification  of  the  gentle* 
man  from  St.  Lawrence,  they  would  without  tie- 
bate,  adopt  it  as  the  qualification  of  every  offi- 
cer unJer  the  Governor,  he  should  vcte  lor  that 
proposition.  It  would  perhaps,  however,  Lnve 
been  better  if  some  general  provision  had  Leen 
reported,  as  seemed  once  to  have  been  inUnded. 

Mr.  HUNT:  I  would  respectfully  a*-k  the  mo- 
ver of  the  amenJment  before  the  committee,  to 
withdraw  it  for  a  time  at  least,  in  order  that  a 
vote  may  be  taken  as  to  the  propriety  of  our  dic- 
tating in  any  way  to  the  electors  if  the  stale 
what  class  of  persons  they  shall  elect  to  office; 
lor  if  we  have  no  authority  in  ihe  premises,  as  I 
think  we  have  not,  it  is  idle  for  us  to  watte  time 
in  discussing  how  we  would  exercise  such  au- 
thority if  we  had  it.  I  staled  this  objection  to 
the  second  section  of  the  report  of  committee 
No.  five,  soon  after  it  was  presented,  to  some  ol 
my  colleagues  in  whose  judgment  1  have  grea« 
confidence,  and  they  admitted  its  force.  1  sla 
ted,  as  my  view,  that  this  Convention  should  re 
gard  itself  in  the  light  of  an  attorney,  acting  Joi 
its  client  the  people  of  the  state,  and  that  th* 
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constitution  we  nre  drafting  should  be  regarded 
ns  a  s.nr.ile  power  of  attorney,  or  code  of  instruc- 
tion?, t .  be  filially  executed  by  our  clientor  prin- 
cipal, for  the  direction  of  such  agents  as  they 
miy  neieifter  employ  to  transact  the  business 
of  uGve.  nment  in  their  behalf.  The  great  ques- 
t  ens  we  have  to  consider  are — What  offices  shall 
bj  created?  How  shall  the  people  designate 
their  oificers  or  agent*?  What  powers  shall  be 
lie  eiaied  to  them,  and  what  specifically  with- 
held? It  is  proper  for  the  people  to  prescribe  the 
duues  an  I  limit  the  power  of  their  deputies ,  for 
otherwise  their  deputies  would  become  their 
masters:  but  ihey  cannot  limit  their  own  discre- 
tion in  relation  to  the  choice  of  their  own  agents 
wiitiiiut  forfeiting  their  sovereignty.  Who,  in 
f  awing  a  power  of  attorney  for  an  agent,  would 
ev«  r  mink  of  inserting  any  clause  limiting  his 
own  poweis — of  tying  his  own  hands  in  order  to 
i.c:p  Himself  from  picking  his  own  pocket? 
Now,  as  our  Governor  is  to  be  chosen  not  by  an 
electoral  college,  not  by  deputies,  but  by  the 
p  ople  in  person,  why  say  a  word  about  his 
qualifications  here/  1  admit  there  are  many 
qt  ilincaticn*  which  it  is  important  that  our  Go- 
vernor should  always  possess,  lor  instance:  he 
should  be  a  white  man — he  should  be  not  only  a 
native  citizen,  but  a  native  of  Greene  county — 
lor,  to  quote  the  great  argument  of  the  natives, 
there  are  enough  competent  Greene  county  men 
in  the  state  to  fill  alt  the  offices  of  the  state. 
He  shoul  J  b**  a  good  Jelfersonian— not  less  than 
u  feet  2  in  height — able  to  read  and  write  and 
suy  the  Lord's  prayer,  the  creed,  and  the  ten 
commandments — in  a  word,  I  would  insist  on  all 
the  qua  itications  that  I  possess  myself;  but  in- 
asmuch as  I  doubt  whether  the  people  of  the  state 
have  constituted  me  their  guardian,  I  dare  not 
usurp  that  office,  and  therefore  present  the  a- 
hove  qualifications,  not  in  the  light  of  sovereign 
mm  lutes  which  they  must  obey,  but  as  the  sin- 
cere advice  of  a  dis.nteresled  friend  Entertain- 
ing these  views.  I  desire  that  we  should  first 
decide  whether  we  have  any  risfht  to  ;*  interfere 
with  the  freedom  of  elections,"  and  then  it  may 
be  in  order  to  determine  how  far  our  interfer- 
ence shall  extend.  I  would  not  waste  a  whole 
week  in  arguing  what  restrictions  upon  the  free 
cho'ce  of  electors  should  be  imposed,  while  cer- 
ta  n  that  we  have  no  right  to  impose  any  restric- 
tion? ft  nil.  Every  moment  spent  in  discussing 
propos.tions  upon  which  we  cannot  act,  is  a  mo- 
meat  lost;  and  if  we  thus  waste  our  moments 
now,  we  may  be  compelled  to,  act  hastily  here- 
after upon  those  great  matters  which  come  with- 
in our  legitimate  sphere  of  duty. 

Mr,  CROOKER  hoped  the  gentleman  from 
New  York  would  diminish  his  standard  some 
six  inches,  for  in  every  other  respect  he  (Mr. 
C.)  was  possessed  of  that  gentleman's  qualifi- 
cat.ons  for  the  office  of  Governor,  and  might  he 
disposed  to  become  a  candidate.    [Laughter.] 

Mr.  JORDAN  thought  it  would  be  well  to 
settle  a  principle  in  regard  to  their  course  of 
coiluct  in  the  Convention.  He  was  desirous  of 
culling  out  Iromthe  Convention  an  expression  of 
op  nion,  whetner  they  were  to  have  anything 
left  of  the  old  constitution,  or  whether  they  were 
to  confine  themselves  to  those  parts  of  it  which 
in  practice  had  been  found  inconvenient,  and  re- 
specting which  the  people  of  the  state  had  been 


sailing  for  reforms?  He  supposed  this  was  as 
favorable  an  opportunity  to  call  out  such  an  ex- 
pression as  any  other,  for  they  were  just  enter- 
ing  upon  the  substantial  business  of  the  Conven- 
tion. He  confessed  that  he  came  there  with  the 
impression  that  they  came  to  correct  abuses  or 
defects  in  the  old  constitution,  where  in  its  ope- 
ration it  was  found  defective — A'here  there  were 
evils  existing,  of  which  their  constituents  had 
complained,  and  not  for  the  purpose  of  joining 
in  any  attempt  to  alter  the  constitution  where  it 
operated  to  their  satisfaction— where  there  was 
no  complaint — where  there  was  no  voice  raised 
in  the  whole  community  in  regard  to  its  opera- 
tion. Now  he  submitted  to  the  Convention  that 
there  had  been  no  inconvenience  arising  f. out 
the  provision  under  consideration,  requiring  a 
candidate  for  the  governorship  to  be  eligible,  to 
have  resided  within  the  state  for  five  years  — - 
There  had  not  been  a  murmur  raised  ly  the 
people  against  the  provision  of  the  constitution 
as  it  now  exists,  and  therefore  a  vote  upon  it 
would  settle  the  question  which  he  desired  to 
have  the  opinion  of  the  Convention  upon — name- 
ly, whether  they  had  come  to  coned  defects  in 
that  instrument,  or  to  tear  the  whole  fabric  up  by 
the  roots?  In  this  hedid  not  wish  to  beany  ui?ee 
than  their  predecessors. any  further  than  the  lights 
ofexperience  had  given  him  wisdom.  Asio  mas- 
ters of  theory  and  speculation,  he  felt  disposed  to 
defer  to  those  who  have  gone  before  us  in  estab- 
lishing the  fundamental  lav,' as  well  for  this  state 
as  this  Union  and  ail  the  states  of  this  Union. 
In  the  first  place  we  have  the  constitution  ol  the 
Un  ted  States,  adopted  by  the  wisest  men  of  this 
nation.  In  that  instrument  there  is  a  provision 
requiring  that  the  candilate  for  the  office  of 
President  of  the  United  fctates  shall  be  at  least 
35  years  of  age  ;  and  he  would  ask  them  where- 
in their  experience  had  shown  that  to  be 
improper  ?  He  asked  what  defect  had  been  dis- 
covered ?  What  voice  had  been  raised  against 
that  provision  in  this  state  or  nation?  He  asked 
again  if  it  was  not  in  itse  f  a  wise  provision, 
that  they  should  have  experience  as  well  as  ea. 
pacity  ?  He  admitted  there  were  gentlemen  un- 
der 30  years  of  age  capable  of  governing  this 
state,  but  he  had  yet  to  learn  if  a  gentleman  who 
had  the  capacity  and  learning  to  fit  him  for  the 
office,  would  not  be  improve  I  by  ic.i  yi  a.s  more 
experience?  He  had  had  put  into  his  hands  by 
a  friend  a  sort  of  statistical  view  of  the  constitu- 
tions of  other  states,  and  he  found  that  there  was 
not  a  single  instance,  except  Rhode  Islanl  and 
Connecticut,  and  he  might  add  not  over  thiee, 
where  there  was  not  some  provision  of 
this  kind.  In  Connecticut  a  man  must  havegain- 
ed  a  settlement,  and  they  had  only  to  refer  to  the 
statute  law  of'  that  state  to  discern  how  long  it 
takes  to  gain  a  settlement  there,  and  what  resi- 
dence is  necessary  to  make  a  man  eligible  for 
the  office  of  Governor.  [A  Voice,  one  year.] 
But  he  found  in  two  states  of  the  Un  on  ti.e 
term  of  residence  was  two  years.  In  four  slates 
the  term  was  four  years  viz  :  Alabama,  Missou- 
ri, Ohio,  and  Vermont.  He  found  the  term  wrs 
five  years,  including  New  York  under  the  exist- 
ing constitution,  in  "Maine,  Maryland,  Virginia 
North  Carolina,  Indiana,  New  York  and  Illi- 
nois.  He  found  in  three— Delaware,  Kentucky, 
and  Louisana,  the  term  of  residence  was  six 
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years.  In  Massachusetts,  ivew  Jersey,  (under 
her  new  constitution,)  Tennessee,  and  New 
Hampshire  tae  term  of  resiience  is  seven  years. 
In  houth  Carol, nu  and  Arkansas  it  was  ten 
years.  In  Georgia  it  was  twelve  years.  Thus 
iiinvmy  of  the  states  of  this  Union  they  had 
rest  ict. oris  as  to  age  much  longer  than  in  New 
York  ;  and  he  asked  why  change  this  restric- 
tion unless  it  is  for  the  purpose  of  launching  out 
in  ihe  ocean  of  speculation  and  conjecture  ? — 
HtS  opinion  was  that  where  they  found  things  in 
the  constitution  well  enough  as  they  are,  they 
ha  I  better  leave  them  as  they  are.  They 
had  enctigh  to  do  with  the  revision  and 
correction  of  that  instrument  in  those  ies- 
pects,  where  its  operation  was  found  detective 
or  inadequate  to  ihe  advancement  of  the  public 
prosperity.  They  had  enough  to  do  to  consume 
all  the  lime  left  them  between  now  and  the  next 
annual  election  of  this  state  to  correct  those  de- 
fects without  going  into  long  debates  and  pro- 
tracted discussions,  such  as  had  arisen  under 
this  section  of  the  leport,  and  continued  several 
days — and  which,  if  he  was  not  g«eatly  mista- 
ken, had  arisen  on  proposed  alterations  (  f  a  part 
of  the  constitution  of  which  there  had  been  no 
complaint,  nor  against  which  had  theie  been  a 
voice  raised,  and  about  which  they  were  not 
called  upon  or  sent  here  to  trouble  themselves. 
Now  it  was  said  they  could  not  restrict  the  peo 
pie  in  the  choice  of  a  Governor.  He  had  no  de- 
sjre  to  restrict  them  in  the  exercise  of  any  of 
the  rights  of  sovereignty.  The  people, however, 
had  a  right  to  restrict  themselves.  Ihey  had  a 
light  to  enter  into  a  social  compact— u  bargain, 
if  you  please — with  each  other,  and  they  had 
sent  us  here  to  do  that  business  for  them — for 
the  purpose  of  determining  those  rules  of  acton 
an  I  of  government  by  which  the  people  here- 
alter  will  regulate  themselves.  If  we  did  not 
come  here  for  that,  we  came  for  nothing.  Per- 
haps he  was  not  as  ultra  in  his  democracy  as 
some  other  gentlemen,  but  he  believed  he  was 
sufficiency  so,  and  he  was  opposed  to  imporing 
any  trammels  or  restrictions  on  the  free  exercise 
of  the  sovereignty  of  the  state,  except  where  it 
became  necessary,  in  order  to  est«blish  rules  of 
aeiim  which  must  govern  every  power  in  the 
Universe,  or  it  would  run  into  confusion.  Na- 
ture has  hei*  laws,  and  they  are  eternal  as  her- 
self. The  sovereign  people  too,  must  be  gov- 
erned bylaws  or  rules,  or  he  submitted,  there 
was  no  necessity  for  a  convention  at  all.  Gen- 
tlemen said  they  must  not  restrict  the  people  in 
their  acts—  the  right  of  sovereignty  must  not  be 
restrained  ;  they  must  not  say  that  a  candidate 
for  the  office  of  Governor  shall  not  be  elig.ble 
unless  he  has  attained  30  years  of  age.  He 
would  ask  what  right  they  had  to  say  to  thepeo- 
p!e  lhat  there  shall  be  a  Governor  at  all?  What 
right  had  they  to  say  that  there  shall  not  be  two 
governors,  or  ten  governors,  if  the  sovereign 
people  will  it?  What  right  l.aj  tney  to  say  that 
there  shall  not  be  two  or  ten  secretaries  of  state 
— two  or  ten  comptrollers  cf  the  treasury — or 
two  or  ten  surveyors  general  ?  What  right  had 
they  to  say  that  they  would  restrict  the  exercise 
of  the  sovereign  power,  in  electing  a  dozen  if 
they  pleased  ?  Because  the  people  have  sent  us 
here  for  that  purpose— to  prescribe  rules  of  ac- 
tion for  them  and  for  ourselves,  fox  we  are  tue 


sovereign  r:?op!e,  representing  them  in  the  on^y 
Way  in  which  they  can  be  representel  The 
doctrine  of  the  gentlemen  to  whom  he  had  al- 
luded, who  were  against  any  restricts  n  in  re 
spect  to  the  age  of  the  Governor,  appeared  to 
him  to  go  this  whole  length.  Jf  ihtir  doctrine 
was  correct,  what  right  have  we  to  say  ihat  the 
judges  of  the  supreme  court  shall  hoi  J  ::o  <  ther 
office,  if  the  sovereign  people  please?  What 
right  have  we  to  say  that  the  officers  of  the  gen- 
eral government  shall  hold  no  office  in  ihis&taie, 
if  the  sovereign  people  please?  What  nuht 
have  we  to  make  provision  for  the  appointment 
of  military  officers,  if  the  so\e»eign  j  eopie 
choose  to  elect  them  at  large?  Why  bind  t»,e 
people  in  that  respect?  What  right  ha\e 
we  to  say  that  the  common  school  fund  shall  not 
be  diverted  to  any  other  pu« pose  if  the  sover- 
eign people  say  they  will  put  their  hand*  into 
the  treasury  and  scatter  it  to  the  four  winds  of 
heaven?  Where  would  this  ultra  demociacy 
stop?  What  wdUbecome  ol  the  canal  fund,  and 
many  other  things,  if  the  people  are  not  to  be 
restrained  by  the  constitution?  They  ar^  m  t  to 
t;e  deprived  of  sovereign  povver,  but  by  their 
own  consent  they  prescribe  to  ihetme.ie*  a  law, 
for  the  purpose  of  avoiding  anarchy  and  confu- 
sion— and  they  have  delegated  power  tu  u>  to 
prescribe  the  rules  for  them.  He  was  not  there 
to  be  frightened  by  the  idea  many  gentlemen  en- 
tertained, that  they  were  endeavoring  to  circum- 
scribe and  abridge  the  soxcreigu  power  of  the 
people.  We  came  here  for  the  purpose  simply, 
as  the  sovereign  people,  to  procnbe  a  rule  of 
conduct  that  we  will  all  content  to  be  governed 
by,  and  one  that  in  times  of  excitement,  will 
not  allow  a  bare  major.ty  of  the  people  to  tram- 
ple upon  the  minority,  and  in  fact  ti ample  upon 
the  government  itself.  It  would  not,  perhaps, 
sound  well  in  the  ears  of  some  gentlemen,  to  say 
that  there  may  be  times  when  the  pecp.e  them- 
selves may  greatly  err,  and  when  the  l.al.s  of 
legislation  may  Le  conupled.  But  that  thtre 
may,  history,  their  own  experience,  and  ctm- 
mon  sense  told  them  ;  and  since  it  was  not  very 
improper  lor  them  to  adopt  a  rule  of  atticn  in 
the  form  of  a  constitution,  b}  which  they  would 
consent  to  be  governed,  it  was  not  only  not 
improper  but  it  was  worse  for  a  people 
in  their  sober  moments  of  deliberation,  when 
they  had  no  other  matters  to  perplex  their 
minds — when  they  had  no  other  subjects  if 
contention,  to  determine  the  rules  by  which 
they  will  themsehes  be  governed.  He  was 
disposed  on  this  occasion,  as  the  first  oppor- 
tunity he  had  had  to  express  a  settled  opin- 
ion on  so  important  a  matter  of  principle,  to  re- 
cord his  vote  in  favor  of  the  amendment,  lie 
understood  the  resolution  of  the  gentleman  from 
St.  Lawrence  to  go  to  strike  out  all  qualifica- 
tion. He  understood  the  amendment  proposed 
to  restore  the  old  provision  which  required  a  5 
years  residence,  and  he  could  see  nothing  in  it 
to  operate  mischievously.  He  could  see  nulling 
but  what  will  operate  beneficially.  He  could 
see  notbingin  ihe  idea  which  had  been  stat  ted  of 
stripping  the  people  of  sovereign  power,  to  di- 
vert him  from  supporting  the  amendment.  But 
he  saw  much  to  settle  a  principle  of  action  and 
call  out  the  Convention  as  to  whether  they  were 
determined  to  lay  a  intakes,  wanUm  haad  or 
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every  portion  of  the  constitution,  and  revise  and 
a  ter  it  niter  the  fashion  of  those  Utopian  gen. 
tinmen  who  imagined  themselves  so  much  wiser 
linn  their  ancestors  ;  or  whether  they  would  let 
well  enough  alone — wheiher  they  would  pass 
on  to  the  business  of  the  Convention,  and  exer- 
cise the  power  delegated  to  hem,  and  when  they 
had  done  that  separate  and  go  home  to  their 
constituents.  He  hoped  the  sentiment  of  the 
Convention  would  be  made  known  on  that  point. 
He  woald  go  with  any  gentleman  any  length  war- 
ranted  by  experience  either  here  or  in  any  other 
slate  ;  or  by  any  well  digesiedor  well  conjid^red 
theory,  where  there  are  delects  in  the  constitu- 
tion for  which  their  experience  furnished  no 
remedy.  In  these  respects  he  was  willing  to  go 
any  lengths.  But  he  was  unwilling  t »  go  into 
any  project  to  alter  this  instrument  under  which 
we  have  so  U  n^  and  he  niigh  say,  so  happily 
ard  so  prosperously  lived,  where  no  mischitf 
arises,  and  where  no  voice  was  raised  for  its 
amendment.  • 

Mr.  W.  TAYLOR  wns  inclined  to  favor  the 
suggestion  of  ihe  honorable  gentleman  from  On- 
t  r.o,  who  said  when  this  subject  was  last  under 
consideration,  that  those  parts  of  the  constitu- 
tion about  which  t'lere  wns  no  complaint,  in 
which  there  is  no  evil  suggested  by  their  expe- 
r  eni-e,  or  inconvenience  felt,  as  a  general  rule 
la  1  better  be  left  undisturbed.  That  doctrine 
ha  I  now  been  advocated  by  the  gentleman  from 
Columbia  (Mr.  Jordan,)  but  he  must  add  that 
when  a  ques»ion  is  brought  up  requiring  his 
Vi,te,  if  he  i'oun  I  involved  in  it  a  principle 
which  will  be  violated  by  the  application  of  the 
rule,  then  the  rule  must  give  way  for  the  secu- 
rity of  the  principle.  So  he  would  say,  if  it 
were  a  question  of  expediency.  If  \t  was  more 
expedient  to  adopt  nn  amendment  than  to  vio- 
late a  rule,  he  would  adopt  the  amendment  and 
put  the  rule  aside.  lie  believed  the  Convention 
had  acted  on  that  principle  already.  Therehad 
been  no  complaint,  no  evil  experienced  from  the 
word  ''native,"  which  is  in  the  constitution, 
and  it  lemninel  to  be  considered  if  there  was 
any  principle  involved  in  that  quesiion,  or  whe- 
ther it  was  expedient  to  adopt  the  amen  Iment  cf 
the  gentleman  from  St.  Lawrence.  That  pro- 
position di  1  not  go,  as  was  suggested  by  the 
gentVman  from  Columbia,  to  the  removal  of  all 
restrictitns  respecting  residence.  It  proposed 
that  pers<  ns,  to  be  eligible  for  the  office  of  Gov- 
ernor, ^hall  be  qualified  voters  in  this  stale,  and 
if  they  dil  ncfrmter  the  preterit  provision  in  that 
lespict,  he  must  reside  here  one  year,  an  I  must 
be  a  Cttizen  of  the  United  States.  Now  he  sub. 
milted,  if  a  rtsidenceo'*  one  year,  was  not  suf- 
ficient for  any  individual  who  had  had  opportu- 
nities of  mauing  his  talents  and  qualifications 
Known — who  by  the  people  of  the  state  of  New 
Y<  rk  might  be  supposed  to  understanl  its  insti- 
tutions an  I  laws,  and  who  had  made  himself  so 
conspicuous  as  to  obtain  the  favorable  opin- 
ion of  a  majority  <»f  the  people  of  the 
state — if  it  was  not  safe  an  1  wise  to  leave  to 
the  people  the  broadest  latitule  in  the  selection 
of  their  candidates.  It  was  a  cherished  princi- 
p'e  with  the  people  that  the  broadest  latitule 
should  be  allowed  consistent  with  the  public 
welfare— that  in  the  selection  of  candidates  for 
office  they  should  have  the  broadest  range,  and 


he  apprehended  no  danger,  nor  any  evil  could 
grow  out  of  the  adoption  of  such  a  provision  in 
the  Constitution.  The  state  of  Rhode  Is'an.l 
has  framed  a  Constitution  within  the  la*t  th  e3 
or  four  years — a  state  that  has  hitherto  been  re- 
garded as  not  very  democratic  in  her  views  ;  but 
she  has  been  enlightened — she  has  receive  I  an 
impulse  in  the  cause  of  democracy,  and  she  has 
adopted  a  constitution  containing  the  ve.y  rro- 
vibion  which  the  gentleman  from  St.  Lawrence 
has  incorporated  in  his  amen  lmtnt.  If  a  person 
is  a  qualified  voter  for  the  office  for  which  he  is 
a  candid  t te,  he  is  eligible  to  the  office  itself. 
With  regard  to  the  danuer  to  grow  out  of  any 
excitement,  as  the  gentleman  from  New-  York 
supposes,  from  a  person  coming  into  the  state 
possessing  those  rare  powers  of  eloquence  that 
would  carry  away  the  heads  and  hearts  of  the 
people,  he  must  confess  he  had  no  fear  at 
any  such  result.  And  as  1o  the  people  talc 
ing  up  an  utter  stranger  who  might  come 
amongst  them,  because  he  swajed  their  heads 
on  some  topic,  if,  in  the  dense  population 
of  New-York  such  a  thing  could  happen  be- 
cause of  the  glowing  eloquence  of  some  man 
— the  effect  would  be  but  a  temporary  im- 
pulse A  moment's  cool  reflection  would  make 
it  all  right  with  them.  If  however,  it  should  not 
succeed,  that  impulse  would  never  ext<  n  1  to  the 
staid  and  scattered  population  of  the  country, 
the  sober,  industrious,  thinking  mechanics  and 
farmers,  who  would  not  be  thus  swayed.  IC 
therefore  New  York  got  wrong  the  country  would 
put  them  right.  Wiih  regard  to  the  question  of 
aa:e,  they  had  seen  instances  where  persons  un. 
der  2oy  and  he  believed  but  21  or  22,  had  been 
elected  governors  of  states  in  which  no  provision 
was  made  in  regard  to  age.  In  Michigan  this 
had  occurred.  They  had  had  some  experience 
of  the  talent  of  u  young  man  who  was  left  in 
charge  of  the  territorial  government,  and  they 
desired  to  have  his  aid  when  they  became  a 
State,  and  perhaps  that  influenced  them  in  hav- 
ing  no  restriction,  and  when  he  became  Gov- 
ernor  Mr.  T.  believed  he  might  say  he  adminis- 
tered the  government  of  that  slat»«  to  the  satis- 
faction of  the  people.  No  evil  had  resulted  from 
it.  An  J  if  the  people  of  the  state  of  New- York 
had  a  man  under  30  whose  talents  commanded 
the  confidence  of  the  people  and  they  cnose  to 
raise  him  to  the  highest  office  in  their  gift,  might 
they  not  do  so  with  perfect  safety  ?  But  it  was 
not  probable  that  such  a  case  would  occur  heie. 
It  require  1  ordinary  a  mai.  to  struggle  along 
even  10  years,  or  15  or  20  years,  against 
his  competitors  who  were  striving  to  attain 
the  same  point  ;  it  wou'd  require  a  long  pe- 
riod to  gain  the  confidence  of  the  people  of 
this  state  and  induce  lh*m  to  put  a  man  in  the 
highest  place  in  their  gift.  How  were  nom: na- 
tions got  up  by  all  patties,  and  how  perhaps 
would  they  be  got  up  for  all  lime  to  come?  Why 
the  people  assembled  anl  e'e-ted  delegate* — 
men  of  charae'er — men  t-nown  to  be  intelligent 
anl  prudent  an  I  discreet—and  J  hey  assembled 
in  Convention  anl  put  in  nomination  before  the 
people  a  man  in  whom  they  had  confid«nce. 
How  then  could  evil  grow  cut  if  leay.ng  it  un- 
restricted?  An  individual  could  not  rise  up  anl 
nominate  himself  for  Governor  and  carry  away 
the  aiiections  of  the  people,  if  hs  were  aa  im« 


148 


proper  person.  It  was  impossible.  There  was 
no  danger  then  in  leaving  the  clause  in  the  con- 
Stitution  unrestricted  respecting  either  age  or 
residence  further  than  as  proposed  by  the  gen- 
tleman from  St.  Lawrence.  Entertaining  these 
views  he  should  sustain  his  amendment* 

Mr.  ANGEL  haJ  been  unwilling  to  trespass 
cntiie  aitent:on  of  the  Conventionund  therefore 
he  had  sat  in  silence  from  the  commencement  of 
the  sess  on,  but  as  ha  1  been  observe  J,  as  they 
were  about  to  establish  a  principle,  he  felt  some 
anxiety  re>peeting  the  conclusion  to  which  they 
might  come,  and  was  desirous  mat  they  should 
hive  a  tieii  expression  of  views  one  to  another, 
and  a  f  .11  and  fair  understanding  in  regard  to 
the  princip  e  which  the  Convention  might  soon 
be  called  upon  to  settle.  It  had  been  suggested 
on  I  much  to  his  surprise,  that  they  ought  not  to 
make  larrs  here  to  bind  the  people,  lor  that 
when  proper  occasions  arise  ihe  people  will 
j  i  Ige  and  determine  for  themselves.  Now  what 
was  the  design  of  a  constitution  ?  What  was  it 
bui  a  rule  of  action  to  govern  in  the  administra- 
tion of  a  government?  It  was  a  law  which  was 
designed  to  binJ  the  sovereign  people.  By  our 
government  we  make  a  majority  control — we 
vest  sovereign  power  in  a  majority  of  the  peo- 
ple. But  the  minority  also  has  rights,  as  well 
as  the  majority.  The  minority  has  a  right  to 
say  to  the  majority  ''we  must  bind  and  circum- 
scribe your  action  ;  we  are  not  willing  to  give 
you  a  power  that  is  omnipotent."  hucli  is  the 
right  of  l  minority;  ani  what  was  a  constituticn 
good  for  unless  it  were  to  bind  the  action  cf  a  ma- 
jority? There  would  be  no  security  for  our  peace  if 
we  were  left  to  the  ever  varying  disposition  of  the 
majority?  We  have  had  experience  enough  for 
the  last  six  years  to  admonish  us  that  we  should 
have  something  stable — something  that  cannot 
be  broken, dov\n  by  every  passing  excitement, 
or  blown  to  the  four  winds  of  Heaven  by  ev- 
ery breeze.  As  he  understood  their  duty,  it 
was  to  prescribe  rules  and  regulations  that  will 
keep  within  bounds  the  acticn  of  the  govern- 
ment and  the  people.  This  was  not  a  new  idea 
— it  had  betn  stated  and  repeated  that  minorities 
mt^ht  complain  otttn,  and  Htteily,  and  justly 
of  the  action  of  majorities  ;  ani  wre  have  a 
light  to  sny  that  we  will  form  a  compact,  that 
We  will  make  a  bargain  that  shall  set  due  bounds 
to  all,  on  I  say  to  the  majority  *'  thus  far  shall 
you  go,  and  no  farther."  As  regarded  the 
umenlment  under  consideration,  5  years  was 
proposed  by  it  to  be  the  time  during  which  a 
residence  should  be  shown  in  (his  state.  That 
was  the  provision  cf  the  existing  constitution, 
but  it  went  further  and  required  that  the  Gover- 
nor  should  be  a  **  .native"  citizen  of  the  U.  S. — 
Since  the  adjournment  en  Saturday^  he  had  ta- 
ken the  trouble  to  look  into  the  debates  and 
journals  Of  the  Convention  ol*  1321.  In  examin- 
ing the  constitution  of  1777,  he  found  that  there 
was  no  such  qualification  required — but  in  the 
Convention  of  1821  the  word  lk  native"  was  intro- 
duced. He  had  enquired  of  several  gentlemen 
why  such  an  alteration  had  been  made,  but  he 
could  not  get  a  satisfactory  answer.  He  there, 
fore  look  the  trouble  to  look  inlo  the  journal  of 
the  debates,  and  in  the  journal  he  found  that 
tbe  report  of  the  committee  on  the  Executive 
department rlcommendeila  residence  of  14  years; 


and  that  when  the  Convention  went  into  commit 
tee  of  the  whole  on  that  report,  a  delegate  from 
Saratoga  made  a  motion  to  strike  out  the  provi- 
sion for  14  years'  residence  and  to  sul  stitute  a 
provision  that  the  Ex«  cutive  should  be  a  natural- 
born  citizen  cf  the  U.  S.  That  was  adi  pled  in 
committee  of  the  whole  unanimously.  After- 
wards however,  in  Convention,  the  words  "nat- 
ural born  citizen"  were  stricken  out,  on  I  the 
word  "  native"  was  substituted,  as  jhe  original 
words  might  have  left  an  unceitainty  as  to  the 
meaning  of  the  Convention,  for  "  natural  born 
citizen"  might  have  had  some  reference  to  the 
manner  of  birth,  while  the  wort  "  native" 
would  refer  more  particularlyto  the  place  cf  birth. 
Mr.  A.  was  not  very  pertinacious  about  the  re- 
tention of  the  word  "  native,"  for  it  would  cut 
elf  a  considerable  class  of  citizens  that  eught  to 
be  included.  There  were  many  brought  heie  by 
their  parents  in  infancy  who  would,  by  a  life 
spent  here,  be  as  well  acquainted  with  cur  in- 
stitutions, and  as  proper  persons  to  fill  the  place 
of  Governor,  as  those  born  here.  But  le  did 
object  to  taking  a  foreigner  who  was  bom  and 
had  lived  under  a  dlferent  form  of  government, 
a  stranger  to  our  institutions  and  their  opera* 
tions,  who  would  necessarily  bring  with  him 
more  or  less  of  the  feelings  imbibed  in  the  coun- 
try whence  he  came,  which  are  inherent  in  hu- 
man nature,  and  follow  man  wldever  he  coes. 
Man  naluially  clings  in  heart  to  the  land  oi  his 
nativity  to  some  extent,  and  such  feelings  might 
possibly  in  an  alien  Governor,  in  some  emergency 
bring  him  in  collision  with  his  duty  to  the  state. 
While,  therefore,  he  was  not  tenacious  for  ihe 
retention  of  the  word  "  native,"  he  was  tena- 
cious of  some  provision  which  shall  icquiie  the 
person  who  shall  administer  our  government,  to 
be  acquainted  with  our  state,  its  history  and 
its  institutions.  We  have  a  large  teiritory,  we 
are  a  numerous  people  ;  we  possess  dive<Sified 
interests,  and  a  year's  residence  would  net  give 
any  man  a  sufficient  knowledge  to  enable  him 
to  administer  the  affairs  cf  our  government. 
Years  are  requisite  to  give  a  proper  know- 
ledge  of  our  local  interests  and  necessities. 
No  gentleman  could  seriously  maintain  that 
a  year's  residence  was  all-sufficient.  He 
had  no  unkind  feeling  towards  foreigners  who 
come  to  reside  amongst  us.  lie  thought  it  pso- 
per  that  they  should  come,  and  that  when  u  ey 
came  they  should  have  equal  rights  and  privi- 
leges  so  far  as  their  information  in  regard  to  our 
institutions  enabled  them  to  discharge  the  duties 
devolving  upon  them.  He  repeated,  I  e  had  no 
unkind  feeling -towards  foreigners,  nor  I. a  I  he 
any  attachment  for  the  party  that  was  got  up  to 
persecute  them;  but  he  wante  I  a  man  as  Gover 
wr}  who  by  a  long  residence  has  acquired  a 
knowledge  of  executive  duiies  —  a  man  of 
age  and  experience — a  man  who  knows  ihe 
wants  and  necessiiies  of  ihe  people  lie  was 
somewhat  surprised  to  hear  it  staled  here  tl  at 
no  qualification  as  to  age  was  requisite.  He 
had  himself  numbered  a  good  many  years, 
and  he  certainly  looked  back  and  saw  the 
progress  he  had  made.  When  he  was  thirty 
he  found  he  had  learned  more  in  the  lost  ten 
years,  than  in  the  preceding  im euty.  And  when 
he  was  forty,  he  found  the  previous  ten  yi ars 
had  been  mure  profitable  in  experience  than  any 


140 


fnrt  of  his  previous  life.  We  do  not  want  in 
lue  Executive  chair  a  rash  young  man.  It  might 
he  sat  1  we  shall  not  get  one.  There  could  then 
ha  no  objection  to  a  restriction  which  would 
be  harmless,  while  it  woul  I  prevent  an  evil 
though  of  rare  occurrence,  if  the  anticipations 
if  sjch  objectcrs  should  be  disnppointeJ. — 
'i  hey  saw  man}'  young  men  capab'e  of  man* 
ngin  j  business,  belore  they  arrived  at  their 
hual  majority,  21  years;  yet  before  that 
a  e  tiey  eoul .  not  Inn  I  themselves  by  contracts. 
But  hec-iusc  a  few  were  as  well  qualified  at  an 
iarli  r  period  of  ffe  a;  others  at  forty,  would 
they  remove  the  restrictions  from  an  entire  c!as.»? 
Wou  I  they  for  such  a  reason,  permit  boys  to 
vote  l  The  age  of  twenty. one  was  fixe  I  as  the 
p  nod  when  an  ad  dt  should  vote,  an  I  had  they 
n  »i.  "s  mucti  light  to  restrict  the  .governorship 
to  thirty  as  the  franchise  to  twenty. one  ?  He 
conieu  te  i  then,  that  they  had  a  perfect  light  to 
sty  (o  the  pet  pie,  *''  We  will  not,  with  yourcon- 
?  ent,  a'low  you  to  elect  a  Governor,  until  he  i> 
tliiny  years  of  age,  because  you  may  elect  one 
Without  experience."  The  constitution  had 
been  likeneJ  to  a  ship  at  s»a,  anJ  he  apprehen- 
ded  cvtvy  prudent  man,  belore  he  went  a  long 
voyage,  would  ascertain  whethei  his  vessel  was 
seaworthy.  He  hoped  the  constitutional  amend- 
nients  to  be  adopted  would  be  prudently  wetg  el 
an  I  wisely  matured.  He  thought  the  amend- 
ment  of  the  gentleman  from  E^sex,  dictated  by 
sound  wisdom,  and  he  hoped  it  would  be  adopt- 
ed. 

Mr.  BROWN7  remarked  that  there  was  no  dif- 
ference hi  principle  between  the  two  pending 
propositions — the  one  required  a  five  years  resi- 
dence— the  other,  one.  It  was  therefore  a  ques- 
tion of  time  eutire'y.  If  one  of  them  was  a  Iim- 
itation  of  the  rights  of  the  sovereign  people,  so 
was  the  other.  He  would  require  a  longer  resi- 
dence than  the  one  year;  and  if  that  were  to  be 
the  term,  he  preferred  not  to  put  it  in  the  form 
ia  winch  it  was  presented — for  all  knew  that 
there  were  no  more  embarrassing  questions  at 
the  polls  than  this  qualification  cf  residence — 
questions  growing  out  of  the  fact  of  the  voter 
having  been  abroad,  in  a  distant  part  of  the 
worll,  during  the  year.  He  would  have  no  such 
question  raided  on  the  election  of  a  Governor, 
H'»r  the  least  shadow  of  doubt  as  to  his  qualifica 
lions  under  the  constitution,  to  administer  the 
government.  As  to  thei  lea  of  limiting  the  sove- 
reign power  of  the  people  in  this  matter,  it  had 
been  well  met  by  the  gentleman  Irom  Allegany 
(Mr.  Angel.)  We  required  a  person  to  be  21 
before  he  could  bind  himself  by  contract.  Here 
it  was  proposed  not  to  permit  him  to  do  an  act  in 
the  name  or  on  behalf  of  the  people,  without 
some  limitation  as  to  age.  Where  wa*  the  dis- 
tinction, or  the  reason  for  a  distinction  between 
the  two  cases  i  As  to  the  limitation  of  age,  he 
was  not  so  clear.  The  capacity  or  ability  to 
discharge  th»  functions  of  Governor,  did  not  be- 
long to  any  period  of  lile.  It  was  by  no  means 
well  settle  I  at  what  period  the  human  intellect 
was  in  its  best  vigor.  He  would  not  therefore 
prescribe  30  years— he  wo.u'd  leave  some  Iatj- 
itu  le  there,  for, some  men  possessed  more  vigor 
of  intel  ect  at  26  than  at  any,  future  period.  If 
Mr.  Clay  had  not  been  misrepresented  jie  took 
Uti  seat  in  the  Stoa'i  of  the  V .  $.  long  b#fwre  ht 


was  23 — ar.d  very  few  would  question  the  abili- 
ty  and  skill  and  power  with  which  he  exercised 
<lelegatel  authority.  Napoleon  commanded  the 
army  of  Italy  at  26 — and  were  Mr.  B.  to  r-  f«  r 
to  tue  p?riod  where  t'lat  great  general  exhibited 
the  greatest  capacity  for  war  or  government,  he 
should  point  to  th;it  period  of  his  life.  The 
Convention  of  1  >2l  exc'udel  judges  from  t'.e 
bench  at  60.  But  exper.eace  had  shown  that 
men  thrown  out  by  thatru!e.  had  exhibited  more 
vigor  of  intellect  after  60,  than  for  the  le*»  years 
before — and  the  rule  was  now  almost  universal- 
ly condemned.  Pitt,  if  he  recollected  arigiit, 
t  »ok  lis  seat  in  the  Hou*e  of  Comm<  ns  at  2i  or 
23.  He  was  prime  minister  of  England  at  a  pe- 
riod in  the  history  of  that  nation,  scarcely  par- 
allelled in  the  difficulties  which  lesetit.  Mr  B» 
insisted  that  the  a#e  of  25  3 ears  might  be  safely 
fixe  I  upon  as  the  periol  of  life  when  a  citizen 
might  be  called  to  the  Executive  chair — though 
in  the  matter  of  residence,  he  was  for  requiring 
more  than  one  year. 

Mr.  SHEPAliD  did  not  approve  of  the  amend- 
ment of  the  gentleman  from  bt.  Lawrence,  though 
it  was  a  step,  and  a  considerable  step  nearer  Ins 
mode  of  thinking  on  this  question,  than  that  of 
any  other  member.  He  was  for  staking  out  this 
second  section  entirely.  He  would  impose  no 
restriction  whatever  on  the  choice  of  the  people. 
He  did  not  go  the  length  of  his  colleague  (Mr. 
Hun.t,)  in  supposing  that  the  people  had  no 
right  by  concert  and  agreement,  to  impose  on 
themselves  such  restrictions  as  they  might  se«s 
lit.  We  were  not  driven  to  take  either  that  po- 
sition or  the  opposite.  Mr  S.  saw  a  medium: 
ground  that  could  be  safely  taken — and  that  was 
the  proper  ground.  It  was  unwise  for  the  peo* 
pie  to  restrict  themselves  in  their  choice  of  their 
immediate  representative,  as  theGovernor  was. 
In  proposing  that  they  should  thas  limit  them* 
selves,  gentlemen  seemed  to  fear  that  they  might 
judge  unwisely.  But  if  they  had  not  the  capa- 
city and  intelligence  to  select  their  immediate 
representative,  they  certainly  had  not  the  capa- 
city an  I  intelligence  to  govern  themselves  through 
their  representatives — and  whatever  the  prac- 
tice of  other  $tates  may  have  been  in  this  re- 
spect, the  argument  drawn  fom  this  prac- 
tice proved  too  much.  Every  thing  was  not  in- 
trinsically  right  that  had  the  sanction  of  uniform, 
practice.  The  question  ought  not  (o  be  here, 
whether  evil  had  arisen  out  ol  the  present  sys- 
tem. The  enquiry  should  be,  is  11  intrinsically 
right?  The  fallacy  of  the  other  reasoning  had 
been  shown  in  several  notable  instances  When 
the  colonies  were  driven  to  take  up  arms  again*  t 
Great  Britain,  Dr.  Johnson  wrote  a  very  able 
pamphlet,  called  "  taxation,  no  tyranny" — in 
which  he  insisted  that  the  colonies  must  be  tax 
ed  in  some  form,  and  therefore  there  was  n<r 
evil  in  the  then  system  of  taxation— overlooking 
altogether  the  principle  involved.  So  in  the  case 
of  the  levy  of  ship-money  on  John  Hampden-— 
there  was  no  practical  evil  resulting  from  it,  for 
Hampden  was  a  man  of  wealth — but  the  half  of 
that  tax  paid,  would  have  made  his  children 
slaves  forever.  The  argument,  lie  repealed, 
that  no  evil  had  arisen  out  of  this,  was.intrinsi- 
ea%  unsound-  True,  the  If  S. 'Constitution  had 
this*  qual»Ji£atKHVof  age- o^d?  residence— out  it 
w«9  not  itit  Utxt  that  th*  Pmidtat  was  not 
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chosen  directly  by  the  people,  but  through 
the  electoral  colleges.  .Senators  of  the  Unitid 
Spates,  of  whom  the  same  qualification  was  re- 
q aired,  were  chosen  by  the  state  legislatures  ; 
but  in  the  selection  of  representatives,  chosen 
directly  by  the  people,  the  principle  did  not  a  p. 
p!y.  True,  we  wanted  a  Governor  who  knew 
t  .e  wants  of  the  people  ;  but  who  knew  better 
their  own  wants  on  I  wishes  than  the  people 
th  mselves,  an  I  who  to  choose  to  effect  their 
oiijcris  ?  Mr.  5>.  here  spoke  of  Mr  Simmons' 
al.usion  to  Daniel  O'Comicil.  as  being  depreca- 
tory of  the  election  of  such  a  man  for  Governor. 

Mr.  SIMMONS  did  not  deprecate  it.  Were 
Mr  O'Coniieil  here,  he  would  vote  for  him.  He 
consLlerei  him  more  conservative  than  a  great 
many  others  he  couU  name. 

Mr.  SHEPAUD  supposed  Mr  O'Connell  was 
out  of  the  the  question,  at  any  rale,  being  now 
in  the  sere  and  yellow  leaf;  and  were  it  other- 
wise,  there  were  loo  many  candidates  for  Gov. 
eruor  this  siJe,  to  think  of  importing  one  from 
the  other.  As  to  the  apprehension  or  doubl  ex- 
pressei  by  his  olher  colleague  (Mr.  Morhis) 
lest  some  stranger  should  come  among  us  on  the 
eve  of  an  election,  and  during  some  important 
envass,  and  carry  away  the  hearts  of  ihe  peo- 
ple by  his  winning  eloquence,  and  actually  be- 
come Got  en. or,  under  the  feeing  of  ihe  moment 
— Mv.  S.  said,  there  were  so  many  circumstan- 
ces  that  must  conspire  to  bring  about  such  a  re- 
sult, that  the  i  leu  struck  him  strangely.  The 
operation  must  all  take  place  in  one  tay,  if  at 
all,  or  the  effervescence  might  be  over.  The 
ballots  must  be  primed  and  distributed.  The 
regular  cunlidafes  must  withdraw,  there  must 
be  some  general  concert  of  action,  and  a  great 
many  things  must  transpire  which  never  did 
transpire  in  a  day  or  two,  to  bring  about  such  a 
result.  Mr.  S.  insisted,  that  where  the  people 
;;cted  directly  in  the  choice  of  a  representative, 
no  safer  rule  could  be  adopted  than  to  leave 
them  fiee  to  choose  whom  they  pleased.  The 
people  knowing  their  own  wants  and  wishes, 
and  the  occasion  that  demanded  it,  could  better 
select  their  representative,  than  we  could  possi- 
bly direct  their  choice,  however  wisely  we 
niiuht  aJjust  these  limitations. 

Mr  tALLMADGE:  1  sir,  have  sat  silent 
thus  far  in  me  progress  of  these  discussions, 
and  in  a  great  measure  during  the  progress  oi 
Ifusnies-s  here.  My  strength  and  energies  have! 
bet  n  severely  taxed  by  ihe  dufes  imposed  <ji| 
ilc  by  this  body.  1  sir,  have  arriveJ  at  an  age[ 
an  I  under  eireumstaiues  that  leave  me  nothing1 
to  say  to  Buncombe.  And  I  feel  no  interest  in 
this  eouttoversy  save  what  every  citizen  ought  to 
feel  in  a  mutter  wh. eh  involves  remotely  eerainly 
a  principle.  My  lot  is  cast;  my  destiny  is  limited ; 
an  1  whciht  r  >ou  It  t  a  young  man  of  20.  be  Go- 
vernor, or  admit  the  old  man  of  70,  is  a  question 
in  which  pers<  nally  1  have  no  interest.  I  have 
sut  still  under  trie  hope  that  some  gentleman 
would  say  what  I  would  like  to  hear  said.  But 
not  henrintf  it.  i  venture  to  make  a  Jew  re- 
marks i  n  this  subject.  Sir,  the  particular  ques- 
tion  under  consideration  is  whether  your  Gov. 
ernor  shall  be  30  yiars  of  age  and  5  years  a  resi- 
dent  of  the  state.  That  is  the  great  question 
pending.  I  care  *ei*y  little  which  way  it 
£oes.    Bull  rise  to  euter  my  protest  and  to  sac- 


press  my  alarm  at  the  spirit  evinced  in  the  course 
of  'hese  discussions.  It  is  of  very  little  couse* 
quenc  ti>  be  nrsjuing  hypothetical  questions  — 
que>tions  that  have  not  arisen  in  the  practical 
operations  of  our  government  lot  n  quailer  of  n 
century.  Here  we  are,  entering  on  the  filth 
week  of  the  session,  spending  day  afier  day  in 
debate,  ad  doing  nothing.  Why  sit  In  re  deba- 
tins:  imaginary  questions — questions  Hat  have 
not  arisen  that  I  know  oi,  any  wl  ere  in  the 
state?  What  is  the  spirit  evinced  by  this  iik -lie  n 
nnJ  the  tenor  of  this  debate?  It  is  a  spir-l  to  pull 
down  and  destroy.  It «s  tlr.it  against  which  I  rise. 
Goto  the  constitution  of  tt>e  U.  S..  and  you 
will  find  that  our  ancestors,  many  of  them  born 
i  i  a  foreisu  country,  fixe  I  35  y«ar-  ol  nge,  and 
14  years'  residence  tor  li»e  presidency.  Was  there 
not  discretion  there?  Were  there  u«  t  fitness  and 
propriety?  Had  they  not  lived  under  a  monar* 
ehial  government,  and  under  royal  officer.*?  Did 
they  not  know  and  understand  the  whole  ques- 
tion?  Did  they  not  appreciate  the  importance 
if  guarding  against  undue  influences,  to  pro* 
vide  anain>t  contingencies  in  a  mniter  where  the 
people  could  not  review  and  reconsider?  It  is  a 
areat  an  I  'mportnnt  principle,  this  power  of  re- 
consuleiatioii.  Why  do  )ou  sir,  i  pointing  to 
the  Chairman)  hold  that  seat  as  chairman  of 
this  committer?  It  is  that  we  may  have  ihe  ad- 
vantage  of  a  doubl*  consideration—  that  propo- 
sitions may  be  submitted  here,  debated  Ireely 
in  committee  of  the  whole,  Inst  impressions 
pouredforth.no  vote  taken  which  is  obliga- 
tory,— no  yeas  and  nays,  but  a  free  inter, 
change  and  comparison  o;  opinions — so  that 
wnen"  we  come  into  the  hou.-e,  we  may  vol.* 
more  understanding^  and  de  iberately  upon  a 
ca'm  view  of  the  case.  In  the  constiiutii-n  you 
provide  lor  a  senate  and  assembly,  and  some, 
times  you  provide  that  bills  touehin«  revenue 
shall  originate  on'y  in  the  lopular  branch. — 
Why  all  tluse  restrictions?  And  then,  afier  the 
bills  have  passed,  there  was  your  council  of  re- 
vision, now  your  executive,  to  approve  or 
disapprove  ol  what  has  been  done.  Is  this 
t  e  invasion  of  Liberty? — of  that  Liberty 
which  I  hope  we  may  all  li ve  longtoeijfy? 
But  how  is  it  with  individuals  i  Will  yen  let 
me  promise  to  pay  the  debt  of  a  third  person  ? 
No,  says  the  law.  you  must  reduce  it  to  wr  ting 
or  it  shall  not  be  obligatory.  What  s  r.  deny 
my  light  to  do  this !  Dare  you  so  invade  niy 
liberty,  'hat  I  cannot  will  my  propeuy  to  my 
child  ov  friend  ?  No,  says  ihe  law.  We  compel 
you  to  put  it  in  writing,  under  band  and  seal, 
w  tnessed  by  three  witmsses,  signing  m  pres- 
ence of  the  testator  and  of  eaeh  other — or  else 
your  dred  is  void.  Why  this  caution,  but  to 
secuie  due  deliberation  and  care  in  important 
transactions  of  private  life?  And  why  not 
nake  provision  to  secure  the  same  prudent  c  u- 
tion  when  we  come  to  choose  a  ekitf  u  agisfak? 
Plant  these  checks  in  the  con«titutio*i  ;  or  lather 
do  not  eradicate  iht.se  which  have  been  put 
there,  and  found  to  work  well.  He  that  gi esto 
pull  op  these  posts  and  landmarks, will  nevi  r  find 
me  his  companion.  1  came  here  by  order  «  f  the 
people  of  a  county  that  in  my  youih  ne\er  failed 
me.  when  they  thought  it  would  gratify  me  lo 
take  part  in  the  councils  of  ihe  state  or  na  ion. 
They  commanded  m*  to  come  here  because  they 
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frn?w  'hat  at  my  adramel  age  fhey  could  rely 
on  me  to  utter  w.thout  tear  what  I  thought, 
on  I  l »  d«»  wuat  I  thought  right.  To  allude  'o  a 
recent  «»it  Itr  by  way  of  illustration:  I  am  net 
oj  c  of  tao^e  who  are  will  ng  »o  absent  them- 
st.*>es  legularly  fioiii  the  sitings  of  th  s  body 
on  Saturday,  mitl  pernaps  on  the  following 
JNi«m  -a> ,  and  yet  f«ar  to  record  my  name,  on  a 
ca  I  of  the  ii yes  and  noes  affirmatively  for  an 
ojte.i  ad  o  ii'iiiueir.  Turn  over  all  these  things, 
and  s.  e  *f  it  ts  not  better  to  come  back  to  calm 
const  ie. ate  reu*cn.  My  votistilnents  sent  tne 
hire  to  amend  tbe  constitution.  I  brought  with 
nid — we  all  brought  our  tools  along — our  sod- 
Uering  an  I  caulking  tools  among  ot  ers — to  see 
if  Lie  vessel  of  state  may  not  need  repairing — 
if  a  leak  was  found  here,  to  patch  it  and  mend 
i; — o  «••  commission  he  ng  to  examine  the  hulk 
thoroughly.  anJ  repair  where  we  find  it  neces- 
sary. I  come  here  to  help  men  I  the  constitu- 
tion. But  what  have  we  been  tit»o»l?  Have 
we  i>eeu  men  I  ng  the  constitution,  or  have  we 
\vt  h  reckless  hand,  been  pulling  it  down?  I 
ask  if  the  tenor  of  the  resolutions  offered 
here  and  referred  to  committees,  p»oros»»»g  to 
amend  the  constitution,  will  not  alarm  a  calm 
an  !  considerate  people,  who  want  quet,  hnp- 
p  ness,  and  a  j:ood  and  s'able  government?  Sir. 
in  my  agrcultural  pursuit*,  if  I  send  my  wagon 
to  the  mi'chuiiifr  to  men  I,  and  he  keep  il  awhile, 
ami  at  his  caprice  breaks  it  up  and  uses  it  or 
/ii,.| — an  t  sends  me  back  in  d»e  lime  a  new 
wagon — is  there  a  bench  in  the  s'ate  or  Un'on 
that  would  say  hat  I  am  bound  t<»  take  it  or  co 
pay  for  »t  ?  i  employed  him  not  to  destroy — I 
commas  oned  him  to  mend. to  for'ifv  and  correct. 
Thtrefore  i  rise  here  to  thank  my  friend,  the 
chairman  of  committee  number  live,  who  has 
made  this  report,  for  adopting  as  far  as  he 
could,  the  old  constitution.  To  that  I  declare 
my  adhesion,  subject  only  to  such  amendments 
here  and  there,  as  the  peop  e  have  suggested 
or  urged.  I  came  not  to  destroy,  but  to  repair. 
An  1  where  are  we  at  the  beginning  of  the  tilth 
week  of  the  session  ?  We  have  get  through 
one  short  section,  declaring  in  effect  that  we 
will  fave  a  Go»ernor  and  I. ieut.  Governor. — 
We  have  partly  passed — for  we  are  in  commit- 
tee of  the  whole,  where  no  final  vole  is  taken 
— one  single  section  with  three  lines  in  it,  pre- 
cisely  as  it  stood  in  the  old  const. tution.  1  am 
pained  to  see  this.  With  my  friend  from  Co- 
lumbia Mr.  Jord  n)  whom  I  am  proud  to  en- 
dorse—and  with  myfrienJ  from  Ontario  (Mr. 
NicnOLxs),  whom  I  am  also  proud  to  endorse 
—  I  came  here  to  repair,  not  to  destroy  I  feel 
that  it  is  out  of  our  commissi*  n  to  pull  to  pieces 
t <i is  whole  instrument.  Far  be  it  from  me,  sir. 
lo  preten  1  to  any  special  devotion  to  that  por- 
tion of  the  civilized  world  called  the  people  of 
t  .is  Union.  I  have  no  humi  ity  to  profess — no 
declarations  of  love  and  confidence  to  make 
he.e — except  that  I  believe  they  are  disposed 
to  stan  I  by  what  is  right,  and  i  have  no 
op;r?hension  but  what  they  will  ultimately 
decile  right.  Now,  sir.  looking  back  to  the 
Convention  which  framed  the  constitution  of 
the  Union,  we  find  that  they  proceeded  with 
caution  an. I  prudence— and  so  far  as  the  Presi- 
dent was  concerned,  prescribed  certain  qualifi- 
cations of  age  and  residence.    We  sec  that  our 


*  constitution  of  1321,  prescribed  30  years  of  nee 
and  five  years  residence  for  a  Governor.  Snail 
we  hastily  pull  away  these  landmarks,  which 
experience  has  stiown  t«i  be  in  no  way  incon- 
venient or  embarrassing,  an  I  with  which  no- 
body hasfouni  fault  ?  it  is  painful  lo  me,  sir, 
toargue  this  question,  which  1  regard  as  one  of 
jurisdiction.  It  is  not  in  my  commission.  We 
were  ser.t  here  to  repair  defects — lo  examine 
an  I  search  out  the  detective  spits  to  which  the 
people  have  directed  our  Pttenticn.as  necessary 
to  be  made  good,  and  more  effectually  to  se*u  e 
the  welfare  of  all.  Do  this,  jtnd  We  shall  i.n.l 
our  wo  k  short.  Let  us  go  to  work  with  unan- 
imity and  diligence  upon  the  spots  which  have 
been  pointed  to  as  defective,  and  leave  those 
which  have  not  been  a  subject  of  geneial  com- 
plaint as  they  are.  In  relation  to  religious 
free  lorn,  for  instance,  will  any  man  be  disp«  sed 
to  disturb  the  article  on  that  subject  ?  Espe- 
cially after  the  prayer  that  all  of  us  listened  to 
the  other  day,  from  that  desk  (pointing  to  ihe 
Speaker's  chair)  —  thanking  God  for  his  man- 
ifold mercies,  and  especially  for  the  privilege 
common  to  us  all  of  worshipping  the  true  God, 
or  many  gods,  or  no  god  at  all !  Our  lii-e  rly  is 
indeed  great  in  this  and  other  respects.  Let  us 
see  that  we  do  not  abuse  it  An  I  yet,  sir.  the 
valuable  article  guarantying  some  of  these 
rights  is  too  restrictive  for  those  who  ilonrt 
want  to  be  asked  as  a  witness,  as  to  their  ac- 
countability. I  enter  my  solemn  and  open  |  ro- 
lest  against  this  destructive  « ffort  at  pulling 
down.*  A  great  misfortune,  nr,  it  is.  that  the 
legislature  which  passed  the  law  calling  this 
Convention,  did  not  point  specifically  to  those 
parts  of  the  constitution  which  they  charged  us 

10  amend — but  that  not  having  been  clone,  it  is 
our  duty  to  repair  the  error  by  confining  our- 
se'ves  lo  those  parts  of  the  instrum<  nt  that  the 
public  attention  has  been  called  to  as  defective. 
The  great  principle  of  haying  some  precaul.on 
against  inconsiderate  action,  runs  through  all 
our  institutions,  and  must  not  i  e  loft  sight  of. 

1 1  is  not  necessary  to  imagine  cases,  to  show  its 
importance.  Yet  a«  many  have  been  imagined, 
let  me  suppose  one  having  immediate  reference 
to  the  present  state  of  things.  No  man  shall 
go  beyond  me  in  admiration.  1  had  almost  FaiM 
adoration*  of  the  gallantry  of  a  Tay'or,  who 
has  so  recent'y  immortal. zed  the  name  of  Ame- 
rica on  the  hanks  of  the  Rio  Grande.  He  I  as 
always  been  regarded,  as  he  really  is,  as  an  able 
Geneial.  But  was  there  a  man  tl  at  ever 
thought  of  him  for  the  Presidency  until  a  sing'e 
battle,  won  I  had  almost  said  in  a  single  hour's 
contest,  brought  him  prominently  before  the 
public?  My  wordfor  it,  sir,  bring  that  man  h«  re, 
and  there  are  not  ten  men  among  us  besinning 
with  my  venerab'e  friend  who  leads  iff  on  the 
ayes  and  noes  (Mr.  Allen),  that  would  not  be 
ready  at  once  to  go  for  him  for  any  office  i»i  the 
state  or  nation.  Let  him  arrive  here  in  Octo- 
ber, and  he  would  be  your  Governor  in  Novem- 
ber. [Laughter.]  It  is  wise  to  guard  against 
these  impulses.  The  character,  welfare,  and 
destinies  of  this  state  should  not  be  placed  at 
the  mercy  of  these  temporary  excitements  — 
Provision  should  be  made  in  the  fundamental 
law,  to  secure  especially  a  mature  and  rei'era- 
ted  consideration  of  every  matter  connected 
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with  t^c  government.  That  is  the  leading 
principle  that  runs  through  nil  our  institutions 
Trie  case  ot  Michigan  has  been  referred  to,  as 
illuslra  insr  the  safely  of  having  u  Governor  of 
2.)  years  of  asre.  It  is  painful  to  me,  sir,  to 
speak  of  the  deal.  1  knew  the  person  alluded 
to.  I  now  know  his  father,  and  respect  him 
highly.  But  being  compelled  to  speak  of  the 
career  of  Michigan — and  I  do  it  with  reluctance 
— unJer  the  auspices  of  a  young  Governor — 
i  must  be  permitted  to  point  to  the  career 
of  ta;t  state,  from  indebtedness  to  repudia- 
tion, as  an  admonition  to  us  to  see  to  it  lhat 
we  secure  uge  an  I  the  discretion  which  years 
bring  with  i hem,  nt  t!:e  lif  Im.  No  blame  I  lay 
t<«  liifti  who  is  dead.  I  am  dealing  with  facts, 
nut  men.  And 'I  i»oint  y  u  to  the  history  of  that 
iulaai  s  a'e,  from  her  tirst  loan  of  live  millions, 
put  forth  under  a  G  .vernor  below  23,  down  to  j 
her  rt'pu  liatiou  of  it — as  replete  with  insttuc- 
tiou  and  a  (monition.  1  resret  that  the  case  has 
I  een  a'lu  led  to  But  being  cited  here,  I  cannot 
forbear  to  >ay  that  wi  re  I  'o  have  named  a  sin- 
g.e  fuse  that  should  inculcate  prudence  »nd  cau- 
li«»"  in  this  matter  of  qualification,  it  would 
have  bee. i  that  case.  I  would  have  drawn  horn 
it  an  impressive  lesson  on  the  propriety  of  so. 
curing  the  benefit  of  a  mature  consideration  in 
a  It.-. nee.  in  a  matter  where  we  cannot  recall 
nnd  revoke  the  resu  ts  of  our  own  in  liscrciion. 
L'«ok  at  litis  article  now  un.ler  consideration. 
Have  you  n«»t  a  section  there  providing  for  the  i 
displacement  of  an  elective  officer  that  may 
prove  un worthy?  And  why  is  Hi  s?  It  is  be- 
cause the  people  having  once  chosen  a  man,  can- 
rot  recall  the  act,  except  by  the  process  ol  im- 
peachment, which  lakes  two  years.  Let  us 
plant  a  few  landmarks  here.  Let  us  secure  at 
least  y  ars  of  discretion  in  the  Governor  of  this 
great,  state,  and  a  residence  long  enough  to  en  a- 
b'e  a  candidate  to  b*  come  acquainted  v\ith  the 
tieory  ai  I  working  in  detail  of  our  institutions. 
I  urge  therefore,  that  all  these *re  provisions  to 
secure  caution  and  prudence.  The  idea  c,f  re- 
stricting the  people — and  that  the  people  can  be 
trusted — has  nothing  to  do  with  the  question 
It  is  a  fallacy  to  suppise  that  these  are  restrie- 
tons  on  the  peop'e.  All  words,  sir— all  words 
— that  shout :  have  no  weight.  The  people  sent 
us  here,  bfciuse  they  coud  not  meet  them- 
selves. We  stand  here  for  them — an  I  1  have 
no  hesitation  in  saying  or  acting  for  them,  that 
it  is  wise  and  prudent  to  plant  landmarks  and 
saleguar  Is  agiinst  precipitate  and  hasty  action. 
JVly  frieni  from  Orange,  ;Mr.  Brown.)  has 
called  up  the  ease  of  Napoleon,  nt  the  head  ol 
an  army,  when  but  a  youth,  an  I  as  even  at  that 
period  at  tbe  height  of  his  military  glory.  True 
>o>,  »n  all  inequalities  of  a  commanding  general 
— Napoleon  was  indeed  great — and  perhaps  his 
prominent  qualities  of  impetuosity  and  daring, 
intrepidity  a"d  rashness  were  those  which 
marked  him  as  the  viry  man  for  the  crisis. 
But  let  me,  ask,  if  in  the  destiny  of  a  wi?e  Prov 
idence,  it  had  been  permitted  to  this  nvghly 
spirit,  instead  of  be'nsr  doomed  to  end  h»s 
life  at  St.  Helena,  to  have  come  among  us  at 
this  moment — would  he  not  have  said,  at  the 
first  glance  at  our  condition,  that  we  had  gone 
rashly  to  work — that  we  hail  all  set  to  with  our 
various  tools  and  implemeuts,  without  direct  on 


or  system*  at  cutting  down  the  vessel  tf 
sate?  Would  he  not  have  sn»d  that  u 
Wrongly  reminded  him  of  the  .-en- s  of  tiirly 
lite?  Would  he  not  have  whispeiel  caution? 
Beware — this  free  country  !  lUmeniher,  i L *» t 
liberty  run  wild,  has  ever  found  its  en  I  in  des- 
potic *•  ?  1  bring  b'tnre  you  a  military  com- 
mander, il.an  whom  perhaps  no  hero  before 
was  ever  inspired  with  a  more  arlent  lou*  of 
country  and  of  liberty.  I  evoke  his  -pint,  and 
imagine  him  talk  ins;  with  us.  Would  he  n»t 
say,  *  I  have  run  this  caret  r  beine  >ou.  I  be- 
mm  with  the  impetuosity  of  youth.  Liteity, 
run  wild,  was  the  object  of  pur.-uii.  1  follow, 
ed  in  that  direction,  until  the  wo»  hi  a'mosi  whs 
at  my  heels.'  Would  he  not  say,  '  search  »ny 
path  through  the  t  rrid,  the  temperate,  aye,  the 
frigid  zones — and  you  will  find  u  l,ii<  nin«  H.e 
battle  fields  [  won.  the  bones  of  thsse  who  fol- 
lowed my  wild  footsteps.  Learn  Irani  this  the 
consequences  that  rash  pr»  cipitaiion  and  Lead, 
long  impetuo>ity,  in  the  pursuit  of  »nv  object, 
however  noble,  always  bung  with  it.'  Wuiil  he 
not  add — k  If  that  is  not  enough,  l<»ok  at  the  tdco  I 
that  overflowed  Europe  under  my  career,  and 
learn  lessons  of  wisdom  from  the  desolation 
that  has  marked  its  termination.'  Taking  then, 
my  opponent's  argument,  I  dwell  on  l.v.e  casa 
put  as  one  on  which  we  should  ponder  well  — 
It  admonishes  us  to  be  prudent — to  see  to  it,  net 
that  popular  liberty  should  be  curtailed,  but 
that  th  »t  liberty  should  be  secuie  from  the  ccn- 
sequences  of  precipitat.on.  Let  not  empty 
words  delude  any  body.  Go  forward  with  pru- 
dence— -as  we  have  gone  on  thus  far,  in  a  ca- 
reer of  marked  success — with  a  magnificent 
system  of  in'ernal  improvements  nearly  per- 
fected— with  our  finances  saie  and  secure— our 
state  prosperous  to  a  desree  unparalleled  any 
where.  Sir,  it  has  been  my  lot  to  know  some- 
thins  of  the  history  of  the  system,  wnieh  com- 
menced  with  the  construction  of  what  was  call- 
ed by  a  certain  Senator,  the  **  big  ditch."  Where 
is  that  ditch  now  ?  What  its  condition  ? — 
Need  I  speak  of  its  value  anl  importance  to  this 
great  stale  off' the  wealth  it  has  yielded,  and  is 
still  yiel  ling  to  our  people  an*!  to  the  sat  *  ?  Hut 
sir,  it  has  been  my  lot  to  stand  in  congress  and  to 
be  taunted  with  the  cry  of  the  insolvency  cf  New- 
York,  and  its  apprehended  bankruptcy,  under  the 
loal  of  this  great  undt  i  taking.  To  the  glory  of 
New- York  be  it  said,  she  has  never  yet  repudia- 
ted— and,  thank  God!  I  trust  she  never  will. — 
But  sir,  let  its  stop  this  infernal  spirit  of  poll  ojf 
down.  Adhere  to  the  principle  of  the  rule, 
adopted  the  other  day.  on  my  nioticn  -  w  en 
you  are  asked  to  strike  out,  see  that  what  is  to 
be  put  in,  is  preferable,  and  not  me«e!y  nn 
equivalent — and  particular'y  tl  at  changes  be 
no'  made  for  the  mere  sake  of  change,  l-'e  hid 
only  to  forewarn  Its  frit  mis  to  ake  c*re  l.ow 
we  un  lerrook  to  make  anew  what  the  people 
had  cornnrssioned  us  to  repair — ror  he  hnl  con- 
fidence «n  the  country  that  they  wo"ld  reject  the 
new  wairon  we  *>ho'»ld  send  to  them,  in  place  of 
the  on«*  tbey  wan  ed  repaired. 

Mr.  STOW  here  obtained  the  floor,  and 

The  committee  rose  and  reported  progress. 

Mr.  ARCHER  had  leave  of  absence  for  four 
da\s  ;  Mr.  MUNRO  for  6. 

Adj.  to  11  o'clock  to-morrow  morning. 
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TUESDAY 

Prayc"  by  the  Rev.  Dr.  Wyckoff. 

TLe  P.tiCSlDCNT  presented  a  report  from 
John  M.  Uavidson,  Register  in  Chancery,  in 
answer  to  a  resoluttt  r  :n  elation  to  the  sale  ol 
i  lianU'  estates  j  and  a  like  report  from  the  7th 
cacua.  Referred  to  the  committee  on  the  judi- 
c.ary. 

MILITA'IV  ESCORT. 

A.  ommunicaticn  was  laid  before  the  Con- 
vention Iron  the  Van  Rensselaer  Guards  of 
Abniy,  tendering  theii  services  as  a  military 
escort  ii»r  the  Convention  in  the  procession  tin 
the  approaching  National  Anniversary.  The 
ten  ler  was  accepted. 
'JlIK  KIG  IIS  AND  PRIVILEGES  OF  CITIZENS,  Jcc. 

Mr.  TALLMADGE  from  committee  No.  11, 
on  the  r. gins  an  I  privileges  of  citizens,  said  lie 
ha  1  been  directed  to  make  a  report ;  and  in  pre- 
senting it  he  was  furiher directed  to  say  that  the 
com m  ilee  had  spent  much  time  and  labor  on  the 
suiijects  contained  in  the  report.  In  many  in- 
stances they  had  adopted  provisions  now  stand- 
ing »n  he  existing  constitution,  and  to  facilitate 
the  consideration  ol'  this  report,  they  had  dis- 
tinguished those  provisions  i'rom  the  new  ones 
i.ilro  luce  !.  Again  in  relation  to  the  resolutions 
which,  from  time  to  lime,  had  been  referred  to 
the  committee,  he  had  been  directed  to  state  that 
they  had  all  been  unler  consideration;  and  if 
those  who  olfered  them  were  not  satisfied  with 
the  report,  he  wool  1  state  for  their  information 
that,  where  the  committee  had  not  adopted  the 
suggestions  ma  le  to  them,  it  was  because  they 
thought  the  subjects  contained  in  the  resolution 
were  either  mere  matters  appertaining  to  legis- 
lation or  because  the  committee  was  against  their 
aioption.  The  movers  of  the  resolutions  would 
however  have  an  opportunity  to  suggest  the 
amen  imenls  to  the  report  when  in  committee  of 
Lie  whole,  the  Convention  was  acting  upon  it 
section  by  section,  lie  would  now  only  add  that 
some  member  of  the  committee  would  explain 
the  reasons  which  had  actuated  them  in  adopting 
the  sections  in  the  order,  when  they  came  under 
review  here,  and  therefore  the  cointnittee  now 
forbore  to  make  any  report  in  detail. 

The  Secretary  read  the  report  as  follows  : — 
The  comm'<itee  on  "  ihc  rights  and  privile.es  of  the 
cit  z  mis  «ii  his  Siate,"  having  hud  the  same  under  con- 
si. lera  ion,  together  with  tne  various  proposit  ons 
wliti  h  Irtve  bent  referred  t »  them  by  ihe  «  on  vent  ion, 
respectful  y  icpurt  the  followi  g  p  opo&ed  Article. 

ARTICLE . 

§  t  Men  arc  by  nature  Tree  and  independent,  and  in 
tt.eir  j!oe  \\  le  atoms  entitled  to  equal  rights. 

$  1    All  political  power  i<  inher  nt  in  the  people. 

y  *.  No  memb  r  of  ibis  stale  shall  be  disfranchised 
or  deprived  of  =uiy  «>f  the  rights-  or  privilege  secured 
to  anyei  izeu  thereof  uu  «?•«  by  the  »a\v  of  the  li  d 

§  4  I  he  right  of  tiial  by  jury,  n  all  r:i<*es  in  which 
it  has  been  heretofore  u-'d,  shall  rennin  inviolitc 

$  6.  Kx  essivr*  bail  shill  not  be  required,  nor  exees. 
five  fines  imposed,  no.  cruel  or  unusual  punishment 
inflicted 

$  »»  I'h?  free  exercise  and  enjoyment  of  religions 
profession  and  worship,  without  discrimination  or  pre- 
ference, »hnll  forever  be  a  lowed  in  this  st<te  to  all 
mankind;  tail  the  liberty  of  conscience  hereby  secure  I 
thall  not  be  so  construe!  as  to  excuse  acts  of  licen- 
tiousness, or  j  i •* t i fy  practices  inconsistent  with  the 
peace  or  safety  of  this  state. 

$  7.  411  such  iahabitauts  of  this  state  of  any  religi- 


,  JUNE  SO. 

'  o«is  c'enamination  wliatcverj  as  frnrn  scruples  of  con* 
fcienee  may  be  averse  to  bearing  'inns.  sh  ill  be  ex»  u- 
>c  >  t  en  hum,  y  pi  i>a  o  the  stale  an  equivalent  til 
mon\;  and  the 'legislature  shili  jro\ide  In  law  fjr 
Ihe  ioueeii :.u  ol  audi  equivalent,  to  be  estimated  ao« 
caidint'  to  t  e  rx'r  use  in  time  vliA  money  cf  an  o.di- 
iiary  abl  -b<  died  militia,  nan 

$  f .  i  I  c  p  ivilefee  of  ihe  writ  of  habeas  coipns  shall 
uoi  be  siispeiuiMi,  mib  ss  when,  in  cases  of  rebfllion, 
<  r  invasiuu,  the  public  saltty  may  re  luhe  iu  s  i»»  ea- 
ti>  . 

£9  No  person  *lnll  be  held  to  answer  for  a  capital 
Oi*  otherwise  mf  inous  crime,  (except  in  eases*  of  oi  - 
pe  ichii.cnt,  and  in  eisesol  I  lie  mi  it  a  when  in  j.ctmt 
SJivic  ,  and  t«.e  laud  and  nival  fo  ees  in  time  ol  v.'ar, 
or  whiih  I  his  state  may  keep  wiih  the  e  nscn  •  f  con- 
gress in  ime  of  pence,  and  in  eases  of  p  tit  laiccny 
under  ihe  legulat  on  of  <he  legislature,)  unless  oil 
eresi  n  me  t  or  iodic  me  t  of  a  giand  juiy;  and  in  ev- 
ery trial  on  impeachment  or  i  rib  iineni,  the  paiiy  ac- 
cused shall  b  allowed  to  appearand  d  l\im\  in  person 
-•■■ud  with  counsel  as  in  civn  action  .  No  pe  sun  shall 
be  snbj"ci  to  he  twice  put  ol  jjopi  dy  for  t  :e  sa  «  e  of- 
le  ce;  nor  shall  he  be  competed  to  l»e  a  wnue-sa- 
gainst  himself  in  any  erimim  1  case,  nor  in  any  ease  to 
subject  himself 'o  a  pen  utv  or  forfeiture,  or  a  y  osh 
or  deprivation  in  the  nature  i  I  a  penalty  or  forfeiture, 
nor  be  deprived  of  life,  liberty  or  property,  wi'.hou; 
due  process  of  law. 

$  o  Kvery  citizen  may  freely  speak,  wri'e  aetl  pu!v 
lUh  his  semimeuis  on  aii  subjects,  being  responsible 
lor  tie,'  abuse  of  tint  right;  a  d  no  la  v  sin  II  be  p  i»s  d 
ti  lestnm  or  abiidge  t-'.c  liberu  of  sp  ech  or  of  the 
press.  In  all  prosecutions  or  indictments,  an  1  in  ci- 
vil actions  for  tibc  s,  the  truth  may  be  given  in  evi- 
dence to  the  jury  :  ami  if  it  slitll  appear  to  ill.*  jury, 
that  the  muter  charged  as  libellous  is  true,  and  «"ti 
published  with  good  motives,  and  fr  justifiable  ends, 
the  party  sh  ill  I  e  acquitted  :  and  he  ju  y  shall  have 
the  right  to  determine  the  law  and  th«*  fact 

yll  Private  property  shall  not  b.«  taken  for  public 
us(  \.  ilhoui  just  C'.'inpeusa'ion  beina  first  mule  ten- 
fur.  If  i be  t  king  is  lor  the  use  of  the  sia  c,  th*:  legis- 
lature shall  provul ••  for  «  eieiiniuiuj;  t!je  dannge,  and 
if  for  a  y  other  public  use  the  damage  shall  be  assess^ 
e;  I  y  a  jury.  The  legislator  may  piovide  f..r  the 
opening  ol  pi  iv  tie  roads,  in  rase  a  jury  of  freeho  d<  n 
shall  •  etermine  the  road  necessaiy;  the  pe  sou  ht  ue- 
fit  (I  paying  all  expenses  and  dam  ge,  to  be  also  ceter. 
mined  by  a  juiy. 

§  2.  Witues&es  in  criminal  cases  fhall  not  be  im- 
prisoned for  the  want  of  bail  to  secme  their  at  en- 
d«nce  t  •  the  trial  of  the  cau-e;  unless  upon  th"  fpeciai 
orJer  of  the  magistrate  or  court  l-iving  jurisdiction  of 
ihe  case.  Laws  shall  be  pissed  to  secure  if  rcce*>.  • 
ly  th-  tern,  orary  rie  em  ion  of  witnesses  in  erimunl 
cases,  and  for  their  prmpt  x  min  •  ion  <le  h.ne  es»et 
which  ex  mination  sba  1  I  e  evidence  in  all  subsequent 
proceeding-  upon  the  subject  mailers;  and  slnil  have 
th  same  effect  as  the  oral  testimony  of  ihe  witness 
would  i -nve  were  be  present  and  examined  in  person 

§  13  i\o  person  shall  be  imprisoned  on  any  civil 
process  in  any  >.uit  or  proceeding  upon  an,  contract, 
express  or  i  fiplied,  or  upon  any  j  dement  «r  deeiec 
founded  upon  s  eh  contract.  Hut  nothing  herein  con 
taiue  I  shall  extend  to  actions  for  the  iccoverv  of 
moneys  collected  bv  any  public  <  fficer,  or  o  »  promises 
to  marry,  nor  to  any  case  of  Irai  d  or  breach  of  tiust 

^  U  Al<  pr  pertv  .ea I  or  per  onal  nfihewi'e  owned 
by  her  befui^  marri  ge,  and  th  t  acquired  by  beraf. 
ter  aids,  by  gift,  devi  e  or  descen  ,  or  oiherw  i-e  than 
Irom  her  husband  stull  be  her  septrate  property  — 
Laws  sh  II  b^  pissed  providing  for  the  registiy  if 
the  wife's  separate  prope  tv,  and  more  clearly  de 
fining  the  rights  of  the  wif  •  thereto;  as  well  as  io  pro. 
pe  ty  he  I    by  her  with  her  h  sbiud 

$  16  No  divorce  sail  be  granted  by  the  legislature, 
or  oiher»\iac  than  by  j  i^icial  eroceedings  provided  for 
by  law 

§  IG.  No  lottery  shall  hereafter  be  nnthorized  in  this 
sate;  nor  shall  the  sale  of  lottery  ticket  >  wi  bin  this 
stat"  be    I  lowed 

y   7    No  purchase  or  con' net  for  »hc  sale  of  land-  In  j 
this  state,  m  «de  since  the  four  eenth  day  of  0<  tobet, 
one  thousand  seven  hundr  d  tnd  seventy-five,  or  whiU 
miy  hereafter  be  muile,  of;  or  with  tUc  iudiaui  ia  this 
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•»*tfc,  shnll  be  rilid,  unless  made  under  the  authority 
and  with   he  e«»itaei.t  ol  the  legislature. 

«}  lb  Such  |iirl!»  of  tii»  cu  «  mun  lav* ,  nnd  of  thp  net* 
(I  t  e  If?  slit-ure  <  f  the  colony  of  i\cfe.Yott>,  a*  to- 
ge  her  did  f  nn  > tic  taw  «  f  th  said  coins  y.  on  the  nine- 
feint  tla>  i>l  A|iril,  ore  thousaiid  ***v»  u  huwlr  -d  and 
&e  en  y  i.V4«,  a  id  the  n-solutu  ns  of  the  coup  re  s  ol  the 
*aiii  C4..1.I  y,  a. .(I  ol  tin*  coim'Mi  -u  of  the  state  if  New. 
"Sork,  in  to  ce  on  eh  iwriit  eth  day  of  April,  one  tlioii 
sand  »e%»*M  huudied  and  seventy. seven,  which  have  i  ot 
»  .  ce  expt'cd,  or  been  repeale  i  or  nltcrrii  ;  and  such 
acis  of » lie  I  gtslatnre  of  this  sta'e  as  are  now  in  force, 
shall  In?  •  d  conttuu;  Uif*  law  of  this  sate,  s>nl>j  ct  lo 
fueh  alteration  s  the  h-gis  at  me  thail  make  toaccrn. 
in j!  th  -  arns.  Hut  ail  such  pat's  -  f  the  common  law, 
and  such  ol  the  said  acts,  or  p.rls  thereof,  as  are  re- 
IMiiiitas.l  to  th  *  constitution,  an*  hereby  ai  rogated. 

$9  A\\  grants  ot  1  tud  with  n  this  state,  made  by 
the  *.iiitf  of  Great  »  ihaiu,  or  persons  acting  uncle*  h  s 
an  liorit",  af  er  the  fourteenth  day  of  Octo  er,  one 
tlu»ii.-aud  seven  hundred  ami  fventy-five,  shall  le  null 
hiii  void;  hut  nothing  cot  tain  d  in  this  cous'itution 
shall  iinti ;ir  th  *  obligation  of  a  y  del  ts  contracted  by 
the  gUK'i  »:  Individuals,  or  bodies  corpora*',  o  any 
other  rig  -l*  of  pro,  crty,  or  auy  suit*,  actions,  rkhts 
of  ucnwi,  or  >»ilier  proceedings  in  courts  of  .ustiee. 
liy  order  ol  the  committee; 

JAMES  T.-.L1MACGF,  Chairman. 

On  motion  of  Mr.  TALLMADGE,  the  re. 
port  whs  referred  to  the  committee  of  the  whole, 
and  ordered  to  be  printed. 

FARLY  MEETING  OF  THE  CONVENTIOV, 
Mr.  BAKER  said  he  thought  the  Convention 
would  be  able  soon  to  meet  at  an  earlier  hour,  as 
there  was  now  less  necessity  than  heretofore  tu 
pass  so  much  time  in  the  committee  room?;  he 
therefore  submitted  the  following  resolution 
which  he  would  lay  on  the  table  for  the  present 
for  consideration: — 

R*  solve  I,  Tint  on  and  after  Tuesday  next  this  Con. 
Vent  ion  will  me<  t  daily  at  nine  o\  lock  in  the  morning. 

The  resolution  lies  on  the  table. 

EXEC U  Tl VE   D E  P  AR  I'M KNT. 

The  Convention  resolved  itself  into  committee 
of  the  whole  on  the  Article  reported  by  Mr. 
MOKRIS,  in  relation  to  the  powers,  duties,  &c. 
ot  the  Executive,  Mr.CH  ATFIELD  in  the  chair. 

Mr.  fcTOYV,  who  was  entitled  to  the  floor,  said 
when  the  committee  rose  yesterday,  he  was  pro- 
ceeding to  make  one  or  two  suggestions  merely; 
and  now,  in  order  to  save  the  valuable  time  of 
tne  Convention,  and  to  save  one  more  day  if  pos- 
sible to  the  people  to  review  the  results  of  our 
deliberations,  it  would  be  entirely  agreeable  to 
his  feelings  to  waive  the  floor,  if  it  was  the  plea- 
sure of  the  committee  to  take  the  question  (Mr. 
{Simmons  :  Go  on).  He  proposed  then  to  add 
some  remarks  to  what  had  already  been  said, 
and  he  hoped  the  committee  would  bear  in  mind 
that  if  we  proti  acted  this  debate,  it  would  not 
be  owing  to  any  part  that  he  took  in  it.  Yes- 
ter  ay  he  wished  to  make  a  suggestion  which 
lie  would  now  make,  though  he  did  not  propose 
to  go  into  the  discussion  of  the  subject  at  any 
length.  He  did  not  leel  it  necessary  to  do  so 
alter  what  ha-i  been  already  so  ably  and  elo- 
quently said.  He  wished  however  in  the  first 
place,  to  remind  the  committee  that  we  had  a 
subsisting  constitution,  and  that  the  provision 
iiow  under  consideration  was  already  in  the  con- 
stitution of  lhe  country.  If  however  they  were 
to  alter  it,  tnose  who  claim  to  make  alteratttns 
should  show  affirmatively  how  it  should  be  at. 
teiei.  Merely  to  show  that  the  present  consti- 
tttUou  may  be  wrong  ia  some  respects!  js  not 


enough.  They  must  go  further,  and  show  a 
substitute  that  will  be  "prefe. able.  It  v.a>  im- 
portant that  we  should  keep  distinctly  in 
mind  that  these  who  propose  amendments 
to  the  present  const. tulion  had  the  affirmant  e 
on  this  issue,  tin}  must  show  why  it  was  lo 
be  done.  As  to  the  questiin  before  ua,  it 
struck  him  that  in  the  ardent  attention  I  hut 
had  been  attracted  to  the  existing  constitution, 
we  had  overlooked  to  si.me  extent  the  tiled  of 
the  proposed  amendment**.  The  gentleman  fioni 
St.  Lawrence  proposed  substantially  tiu-.t  while 
striking  out  all  other  qualifications,  the  candi- 
date for  Governor  should  be  nn  elector  «.f  lhe 
state.  Now,  he  wished  to  suggest  that  im,tea  I 
of  that  being  in  cileet  an  enlargement,  it  would 
be  practically  a  limitation,  because  there  wire 
many  men  that  might  be  thought  of  by  the  peo- 
ple as  fit  candidates  for  office,  who  are  not  strut, 
ly  and  technically  electors  at  the  time.  To  illus- 
trate this  position,  suppose  the  present  Governor 
had  removed  to  an  adjoining  county  live  months 
before  hiselectic.n — by  this  amendment  he  wott'd 
have  been  ineligible.  That  alone  would  amount 
to  a  greater  practical  restriction  than  the  pro. 
posed  residence  of  five  years.  One  word  as  to 
the  age  of  30  years.  He  was  not  so  far  removed 
from  the  age  of  30  himself  as  not  to  ft  el  in  his 
own  heart,  that  no  man,  who  had  not  passed  at 
least,  that  number  of  year1,  was  a  lit  man  lo 
wield  the  destinies  of  this  great  t tale.  His  own 
heart  and  conscience  told  l.im  that  no  young 
man  should  be  entrusted  with  that  responsible 
station.  We  should  remember  that  the  Governor 
was  not  only  an  executive  officer,  but  that  he 
exercised  higher  duties  than  those  strictly  txe- 
cutive.  To  him  would  be  confided  probably  a 
power  that  was  in  its  chaiacter  judicial  as  well 
as  executive — tie  pardoning  power.  We  loo, 
propose  to  give  to  the  Governor  high  legislative 
power— a  power  that  in  tifect  might  counteract 
the  action  of  both  the  other  ljijaiiCi.es  cf  il.e  go- 
vernment The  cottttiuvtrJ  of  the  army  might 
be  entrusted  to  him,  and  though  such  a  power 
might  perhaps  be  entrusted  to  a  joung 
man,  the  legislative  power  ought  not  to  be 
confided  to  such  an  extent  to  a  man  without 
experience  and  that  prudence  which  years  alone 
can  give.  He  asked  if  it  would  be  really  pru- 
dent to  place  a  check  upon  both  branches  tl  the 
government  in  the  Lands  of  a  man  who  had 
not  had  the  experience  of  30  years?  Jt  struck 
him  it  would  be  highly  impru  lent,  and  for  this 
position  he  had  the  sanction  of  the  mostenltght 
ened  men  in  the  country,  and  the  *a.iclicn  too  of 
the  people — for  it  was  an  important  consideia. 
tion,as  tne  gentleman  from  Columbia  (Mr.  Jon 
dan)  yesterday  observed,  that  not  a  murmui  had 
been  raided  ajiainst  it.  But  further— the  Go. 
vernorof  a  state  had  a  power  not  derived  In  m 
the  constitution  of  the  state  at  all—  decile 
anything  we  could  do,  the  Governor  of  this  state 
would  have  at  least  one  great  power.  He  allu- 
de 1  to  his  power  to  till  vacancies  in  the  tensile 
of  the  United  States,  and  gentlemen  would  re- 
member that  that  body  must  be  filled  by  persons 
who  had  attained  the  age  of  30  3  ears;  und  that, 
in  certain  emergencies  which  sometimes  oc- 
curred,  the  Governor  of  the  state  appointed  both 
the  senators.  He  asked  if  it  was  not  inc<  asm. 
ottsaad  absurd  to  say  that  a  man  under  that  age 
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should  create  both  the  senators  ?    It  seemed  to 
him   inconsistent,  ani   in  effect  we   were  pro- 
nouncing the  constitution  of  the  United  Stales 
an  absurdity  in  requiring  the  qualiticalion  ol  30 
years  lor   senators.     These  were  substantially 
Itie  remarks  he  desired  yesterday  to  make,  and 
l.e  shouU  conune  hi  ruse  IT  to  them  now,  and  here- 
alter  he  shouU  contine  himself  to   suggestions, 
for  lie  felt  it  to  be  his  duly  to  himself  an  I  to  this 
body,  and  to  the  people,  if  possible,  to  save  time. 
JVlr.  A   W.  YOUNG   was   opposed    to  a  pro. 
traded  discussion  on  the  question  under  consid- 
eration, but  he  thought  a  word  or  two  might  be 
sail  with  propriety  in  regard  to  another  subject. 
It  was  saiJ,  a*«  I  very  properly,  yesterday,  that 
it  was   important  the  Convention  shouU  deter, 
mine  the  course  it  would  pursue      Every  mem- 
ber must  have  seen  bei'ore  this  lime,  that  unless 
they   changed  their  course  they  would  not  ac- 
complish within  any  reasonable  time  the  object 
with  which  ihejr  haj  come  there  ;  an  J  he  trusted 
in    all    tune   to  come,  the  uuimporlaut  proposi- 
tions which  had  occupied  them  from  day  today, 
woul.l  no  longer  receive  the  atteniion  of  the  Con- 
vention, but  that  they  would  contine  themselves 
to  the  more  important  subjects.     If  any  commit- 
tee  should    report  on   those  lesser  subjects,  he 
hope!    they  would    be    passed   over   until   the 
nioie   important   had    been  acted    upon.       lie 
did  not    kuovv    that    the   Convention    was    pre- 
pare I   to    take  the  question  on  the  matter  un- 
der consi  lenit.on :    he    would   therefore   add  a 
few  considerations   which  had  some  weight  in 
his  mm  I.     The  lust  was  that  if  they  introduced 
into  the   constitution  so  many  provisions — and 
many  of  those  which  had  been  olfered  were  very 
objectionable — they  would   en  langer  the  adop- 
tion of  the  constitution  by  the  people.     If  they 
wished  to  secure    its  adoption,  they  must   only 
mike  the  more  important   amendments   which 
hive  been  conlern plated,  and  not  alter  those  parts 
with  which  no  fault  had  been  found  by  the  peo- 
ple.    Now  with  regard  to  the  removal  of  these 
restrictions  which  were  reported  by  the  commit- 
tee, it  ha  I  been  objected  to  them  that  the  people 
should  be  lei l  entirely  free,  as  they  were  fully 
competent  to  choose  their  own  Governor  and  to 
deter. nine  whether  he  should  be  21  or  31  years 
of  age.     That  certainly  was  so,  but  who  he  ask- 
ed was  it  that  brought  forward  theircandidate.-? 
A  few  persons  who  were  delegated  for  the  pur- 
pose, and  it  was  well  known  that  considerations 
entered  into  conventions  lhat    would  not  govern 
the  people  if  they  were  to  select  for  themselves. 
An  I    besides,  can  lidates,    although    they  might 
have  been  Ions:-  in  public  life,  were  not  always 
loo  wed  known  by  the  people.     It  should  be  re- 
membered that  our  date  is  a  very  large  cne,and 
this  should  have  an  effect  on  the  Convention  in 
determining  the  age  of  the  Governor,  for  it  wa> 
not  here  as  in  a  small  stale  where  all  the  public 
men  were*  known  to  the   whole  people.     It  had 
beea  said  that  it  was  wrong  to  impose  restric- 
tions on  the  people,  but  he  wished  to  know  what 
principle  was  violated  here  ?     The  people  were 
too  wise  to   concur  in   such  a  sentiment  ;  they 
have  always  impose  I  restrictions  on  themselves. 
He  agreed  fully  with  the  vtevvsof  the  ancient  la- 
thers, the  founders  of  our  government,  who  in 
framing  the  c  institution  of  the  U.  8.,  gaveevi- 
d-ac*  that  they  cuOiUeiiJ  it  as   Lnpurttm '  U 


\  guard  against  an  abuse  of  liberty  as  against  an  a. 
buse  of  power.  He  was  in  fuvor  of  >ome  of  the 
restrictions  which  had  been  suggested, but  not  fo« 
the  continuance  of  the  word  "native."  He  would 
remove  all  distinctions  between  native  and  for- 
eign citizens,  but  he  would  retain  the  restric- 
tions respecting  age  and  residence.and  he  thought 
it  would  be  prober  to  add  another,  which  was 
that  the  person  should  be  for  live  years  a  eitr/ea 
of  the  United  States,  which  he  behtved  was  not 
now  provided  for. 

The  CHAIRMAN  suggested  that  the  debate 
had  taken  a  wide  range  ;  and  it  was  difficult  to 
restrain  gentlemen  w. thin  due  limits.  It  was  a 
matter  which  must  be  left  mainly  to  their  own 
discretion — but  he  would  suggest  lhat  the  pro- 
vision respecting  the  limit  to  30  years  had  been 
stricken  out. 

Mr.    NICOLL   said  it  was  true  the   debate 
had  taken  a  wide  range,  but  in  the  arguments 
which   had  been   used,  much    had  been  urged 
lhat  it    was   necessary  should  be  fully  undtr- 
stood.     He  thought  the   Conxention   would  be 
brought   to  vote   in   the  question  wluther  the 
major »ty  of   the   people  are  to  have   full   pow- 
er    c.n  every  matter  in  this   government.      He 
thought  t litre  was  a  great  prevail, ng  error   as 
to    whether   the   sovereign  power   is    with  the 
whole  people  or  with  the  majority.     The  sove- 
reign  power  resided  with   the  people;  thn  ex- 
ercise  of  it  is  given  to   the  majority;  am1  the 
question   v.  as    whether   the  people  had  ui<t  the 
authority  to  say  that  the  majority  shall  exercise 
it  under  certain  restrictions.     The  people  have 
proposed  restrictions;  they  have  never  given  to 
the  majority  the   unlimited   use   of  power.     It 
was  a  dangerous  principle  to  maintain  that  the 
majority  have  an  unlimited   exercise  of  power, 
for  all  depends  on  the  consent  of  the  governed, 
made  up  both  of  the  majority  and  minority. — 
Had  they  any  instance  of  the  election  of  a  Go- 
vernor    by  the  entire  people?     He   was  elecle  I 
by  a  majority  who  are  allowed  by  the  peep  e  to 
elect.     But  it  did  not  follow  that  the  power  was 
in  '.he  hands  of  a  majority,  and  the  question  then 
was,  if  the  majority  shall  exercise  it  without  re- 
strictions. If  the  question  \\e«e  put  to  the  whole 
people  to  say  whether   it  was   proper  that  the 
candidate  for  Governor  should  have  a  residence 
ol  live  years,  would  they  not  all  answer  in  the 
affirmative?    Then   should   it  not  be    a  rule  to 
guide  all  future  majorities  lhat  there  should  be 
such  a  provision?     They  had   as   much   light  to 
say  lhat  there   should    be  such  a   restriction,  as 
that  the  trial  by  jury  shall   remain  inviolate  for 
ever.     If  the  people  had  the  right  to   limit   the 
exercise  of  one  power,  they  had  to  limit  unoth* 
er.     It  seemed  to  him  the  despotism  of  a  majo- 
rity might  be  as  olfensive  as  tne  despotism  of  a 
whole  people;  for,   in  the  language  of  an  elo- 
quent writer,  what  difference  did  it  make  to  the 
oppressed  if  they  were  bowed  to  theearlh  by  one 
manor   ten   thousand.     He  hoped   the  subject 
would  be   consi  lere  1   coolly.     He    was  for  re- 
straining ihe  intemperate  use  of  power,  whether 
by  the  few  or  many,  an  1  securing  as  far  as  prac- 
ticable  the  rights  of  the  whole  people.     To  pro- 
mole  that  object,   he  should  vote  for  the  propo- 
sit  ion  to  require  a  five  years'  residence  tf  the 
candi  late  for  Goveinur. 
Mr.  WARD  did  not  ris«  to  go  into  a  discus* 
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sion  of  the  merits  of  the  question  unler  considc- 
ration,  but  to  say  that  it  was  proper  that  gen- 
tlemen should  limit  themselves  to  the  real  point 
at  issue.  The  committee  had  already  stricken 
out  the  word  *'  native,"  and  also  the  words  in 
rein  don  to  the  thirty  years,  and  therefore,  ac 
cor  liit'i  to  parliamentary  low,  it  was  not .compe 
tent  f ♦  r  gentlemen  to  discuss  those  questions 
un'css  a  motion  to  reconsider  had  been  made. — 
It  would  not,  however,  be  necessary  to  move  to 
reconsider,  as  gentlemen  would  have  opportuni- 
ties to  move  their  amendments  on  the.  e  points 
when  the  subject  was  brought  back  into  the 
Convention.  It  would  therefore  facilitate  the 
business  of  the  Convention,  and  inflict  no  wrong 
on  any  one,  if  gentlemen  would  confine  them- 
selves within  the  range  of  pnr.iamentary  law. — 
Whi'e  he  was  up  he  would  say,  that  he  was  op- 
posed to  the  substitute  of  the  gentleman  from 
It.  Lawrence.  He  was  in  favor  of  retaining 
the  provision  which  was  in  the  original  article 
of  tne  constitution  as  amended,  and  he  would 
recommend  as  the  true  course,  that  the  commit- 
tee should  net  the  vote  on  that  matter,  first  vot- 
ing down  the  proposition  «  f  the  gentleman  from 
£t*  Lawrence,  an  I  also  the  amendment  of  the 
gentlemau  from  Essex.  If  they  then  passed  the 
section  as  it  stood,  they  could  pass  on  to  the 
next  section,  and  afterwards  test  these  contro- 
verted questions  in  Convention,  where  he  should 
net  shrink  from  the  responsibility  of  recording 
his  vote. 

Mr.  WORDEN  united  with  the  gentleman 
from  Westchester  in  the  expression  of  his  hope 
that  they  would  come  back  to  the  original  pro- 
position* and  he  hoped  the  gentlemen  from  Es- 
sex an  I  St.  Lawrence  would  withdraw  their 
amendments. 

Mr.  SIMMONS  assented  and  his  amendment 
Was  withdrawn  accordingly. 

Mr.  WORDEN  again  hoped  the  gentleman 
from  St.  Lawrence  would  also  withdraw  his 
amendment,  and  he  suggested  that  some  general 
provision  would  be  made  in  tne  constitution 
hereafter  specifying  what  the  qualifications  of 
all  persons  hoi  ling  office  should  be, 

Mr.  RUSSELL  desired  that  the  section  as  it 
now  stood  mUht  be  read. 

The  Secretary  read  it  according. 

M»-.  O'CONORsaid  that  notwithstanding  the 
time  that  had  been  consumed,  an  I  the  lit  le  im- 
poitance  which  some  attached  to  this  section, 
he  was  so  strongly  impressed  with  the  lelicf  that 
it  should  be  expunge  1,  that  he  felt  it  to  be  his 
duty  to  present  to  the  committee  the  reasons 
which  had  lei  him  to  this  conclusion.  True, 
very  little  ol  the  section  remninel.  The  dis- 
qua  ificatkm  of  foreign  birth  and  of  extreme 
youth  had  been  struck  out,  and  by  very  strong 
votes.  AH  that  <  remninel  was  to  determine 
whether  the  disqualification  of  happening  not  to 
have  resided  within  the  state,  for  some  giv- 
en time,  should  remain.  lie  should  not,  in  urg- 
ing the  .rejection  of  that  also,  descant  on  the 
meiits  or  demerits  of  those  parts  of  the  original 
section  which  had  been  already  condemned  by 
the  committee — but  he  would  observe  generally 
on  thes>e  disqualifications  certain  matters  which 
would  bear  on  each  of  these  particulars,  as  well 
as  on  the  whole  principle  of  express  disqualifi 
caiiuas>  as  ah  eatunty.    Mr.  U'C.  Uigu^lii  bm 


littTe  light  had  been  thro*vn  on  this  subject,  by 
he  references  that  had  been  made  to  the  couMi- 
lutions  of  other  states,  lie  had  been  led  to  look 
at  these  constitutions,  and  to  that  of  our  own 
stale — in  relet ence  to  this  subject  <  f  superad- 
ded qualification?'  in  a  public  otfice  bey*  nd  those 
required  of  one  of  the  constituent  body — "ii  I  to 
the  different  constitutions  adopted  at  diffeient 
periods,  by  slates  of  this  Union.  And  he  found 
that  in  no  cor^titutiou  adopted  by  any  state  dur- 
ing the  Revolutionary  struig'e,  was  any  such  dis- 
qualification as  foreign  both  introduce!.  He 
believed  that  in  none  of  them  v\as  the  disquali- 
fication of  youth.  At  all  events,  the  first  was 
not  introduced.  And  perhaps  for  ieai>ons  t  u>t 
were  very  satisfactory  p reefs  of  the  wis  lorn  and 
discretion  of  tho*^  who  formed  these  early  con- 
stitutions,  and  which  did  not  reflect  very  cieJit- 
ablyon  the  liberality  or  gratitude  «'f  their  de- 
scendants, who  leng  alter  that  struigle  had  suc- 
cessfully terminated,  introduced  into  the  coiifti- 
luiions  of  new  slates,  or  into  the  amended 
constitutions  of  old  slates,  these  disqualifica- 
tions. It  would  be  remembered,  in  tl*«*  histoiy 
of  our  state,  as  most  interesting  and  instiuctive 
in  this  lespect,  that  the  first  con.-titution  of  New 
York  was  adopted  in  1777,  almost  immediately 
after  the  Dcctaiation  of  Independence,  and  dur- 
ing about  the  darkest  period  «f  our  revclutir  u- 
ary  struggle.  At  that  time  our  army  was  receiv- 
ing I  he  benefit  of  the  services  of  many  d  s- 
tmguished  foreigners.  La  Fayette  I  ad  just 
arrived  Imm  Frame.  Le  Ka#b,  who  aiter- 
wards  perished  gloriously  at  Cnmdcn,  lecuviug 
eleven  wounds  pievious  to  his  death— was  with 
La  Fayette  in  the  service  of  the  U.S.  Steuben 
and  Pulaski,  both  of  whom  afterward  lenderel 
service  to  our  cause,  were  then  in  France  pre- 
paring to  embark  for  this  country.  One  id  il.tm 
perished  in  defence  of  one  of  our  colon  es,  and 
a  monument  was  erected  by  the  state  of  Geor- 
gia, in  honor  of  his  memory,  bearing  his  name 
only — his  proudest  mouumeni  being  in  the  hi  oils 
of  the  American  people,  on  which  is  ii. scribed 
his  eulogy.  It  certainly  would  have  I  ten  mist 
unwise,  nut  to  say  incongiuous,  to  lave  ii.tio- 
duced  into  the  constitutions  of  the  new  imp  res 
then  springing  into  Leing,  sustained  I  y  the  joint 
exertions  of  these  distinguished  foreigners  i  ud 
our  native  citizens,  and  daily  receiving  sue  cc  r 
from  the  patiiots  of  ether  dimes — disqualifi- 
cations deeming  to  these  men  that  if  any  of 
them  survived  the  struggle,  he  would  s»- 
tain  an  inferior  position  as  a  denizen  of  the 
country  for  which  he  hazarded  his  hie.  fcuch 
was  in  brief  the  history  of  our  polity  in  fram- 
ing constitutions  during  that  great  struggle.  Jn 
our  constitution  of  1777,  there  was  but  one  quali- 
fication, and  that  indicative,  in  no  Mr.all  cegrt  e, 
of  the  weakness  and  imbecility  w  Inch  usually 
marks  an  illiberal  government.  That  qua  ifics  - 
tioti  but  yesterday  the  free  people  of  iliis  ^tatc 
pronounced  uuwoi.thy  to  he  in  the  constitution 
it  was  that  of  freeholder,  lie  repeated  that 
this  was  evidence  of  the  weakness  and  iltiberal- 
ily  which  usually  dictated  the*e  qualiucutious  or 
dis-qua'ificntions.  -  For  what  coit!-t.tuted  a  hee- 
holder?  The  ownership  <  f*  two  squaie  leet  of 
land  in  John  Hi own's tract,  where  the  p<-ss<  tskn 
of  a  thou*and  acres  was  but  the  evidence  of  a 
man's  poverty,  wuuii  ffiak  a  maa  a  UttiitUt'jr 
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and  qualify  him  to  be  Governor  of  New  York. 
But  Hie  "primary  fact  to  which  he  wished 
l>  call  attention,  was,  thnt  these  states  du- 
ring this  p'.'iiol  of  struggle — while  they  were 
receiving  tluse  brilliant  accessions  to  the 
tileut,  ability  nn  I  bravery  employed  in  ac- 
rom,)ii*hiug  their  liberties,  introduced  no  dis- 
qualifications imp  ying  cuutempt  towards  for- 
timers.  Jim  when  was  it  done  in  this  state? 
It  was  introduced  before  half  a  century  had 
c*  apse  I,  and  duiing  which  period  our  state 
inuic'  as  wis-c  selections  lor  Gove. nor,  as  it  had 
ma  le  since  j  during  which  there  was  no  com- 
plaint  that  by  the  constitution  citizens  of  foreign 
Lirt. i,  or  itnmiture  age  might  possibly  be  selected 
to  hi!  that  high  office.  \et  the  Convention  oi 
1321.  not  animated  by  the  spira  which  had  been 
so  war. iily  advocate  t  here  by  the  gentlemen  from 
))utcaess  and  Ontario  (Me^rs.  Tallmadge  ami 
Nicholas)  of  leaving  things  as  they  stood, 
whereat  no  fault  was  found  an  I  from  which  no 
evil  had  resulted — but  animated  with  a  spirit 
t'uat  pcrhap.*  might  as  well  not  be  characterized 
— <m  4  Mr.  O'C.  would  not  apply  the  proper  term 
to  the  whole  Convention,  but  to  the  individual 
members  that  brought  forward  these  checks — 
a  spirit  if  animosity  and  exclusion — into 
duced  these  disqualifications  on  the  score  of 
foreign  birth  which  the  Convention  of  1777  would 
have  blushed  to  have  established,  whilst  the 
bloo  l  of  one  ot  the  most  distinguished  of  these 
foreigners  the  lamented  Montgomery — was  saill 
red  on  the  heights  of  Quebec — for  he  perished 
but  a  year  before  that  constitution  was  adopted- 
It  would  have  been  well  if  the  Convention  of 
]  <2 1  had  let  well  enough  alone — if  they  had  not 
sought,  after  these  states  had  secured  their  inde- 
pendence, an. I  become  strong  and  powerful — 
after  the  cominc-n  school  system  had  diffused  its 
benefit*,  an  I  the  constituent  body  had  become 
Mri*e  and  capable  of  judging  how  to  govern 
themselves  ;  it  would  have  been  wise  if  they  had 
been  animated  by  the  principle  advocated  here 
by  tae  geut.emen  from  Dutchess  and  Ontario, 
an .1  had  not  attempted  to  stamp  on  the  funda- 
mental law  ef  the  state,  a  spirit  of  exclusion 
QnX  illiberally  towards  the  natives  of  other 
climes,  to  whom  the  country  was  indebted  so 
much,  and  who  were  among  the  most  intelligent 
and  valuaLle  members  of  tne  constituent  body, 
'i  Ley  were  not  animated  bv  that  spirit.  We 
hat  lived  half  a  century  under  a  good  constitu- 
tion in  that  respect,  as  the  result  showed.  They 
warred  w.th  the  principle  urged  by  the  gentle- 
men alluded  to,  and  therefore,  in  his  judgment, 
We  were  called  upon  to  pass  upon  their  acts  j 
and  now,  twenty-live  years  alter  they  acted — 
hulf'the  period  which  elapsed  before  they  were 
called  on  to  revise  the  pievious  constitu- 
tion— to    apply    to     their  work    the    principle 

cf  Jetting    well   enough    alone to  strike    out 

the  unnecessary,  idle,  preposterous  additions 
they  made  to  the  qualifications  to  be  required  of 
public  officers,  liut  to  glance  for  a  moment  at 
the  propriety  of  retaining  any  of  these  qualifi- 
cations :  In  every  democratic  state,  the  true 
principle  of  government  was  that  the  constituent 
body  was  the  supreme  power,  and  that  in  it  re- 
posed all  the  powers  of  government  that  one 
man  could  legitimately  exercise  over  himself  cr 
iivei-  aaafce*-;    Ja  such  a  state,  it  was  the  nro- 


per  province  of  the  fundamental  law  to  ascertain 
what  persons  constituted  the  constituent  body, 
what  persons  forme  I  the  governing  power  j 
and  then  to  limit  and  define  with  as  much  exac- 
titude and  as  much  regard  to  the  rights  of  indi. 
vilnals  as  might  be,  the  powers  and  duties 
of  the  agents  «.f  the  people,  or  the  several  de- 
partment-! of  the  government.  It  was  the  pro- 
per  province  of  such  an  instrument,  he  repeated, 
to  ascertain  the  constituent  boty,  in  which  resi- 
del  the  supreme  power.  In  the  nature  cf 
things,  that  body  never  could  embrace  all  v.'^LLi 
the  protection  of  the  *tite,  and  who  were  to  be 
governed  by  its  laws.  Some  must  be  too  youn£ 
to  participate  in  the  governing  power.  Others, 
again  toe  advanced  in  life  to  lake  part  in  it.— - 
It  was  a  question  whether  females  «diou!d  con- 
stitute part  of  the  governing  body.  It  was  a 
proper  subject  of  consideration  whether  persrns 
convicted  of  crime  shall  be  permitted  to  lonn 
part  of  the  governing  body.  It  was  a  proper 
subject  of  consideiation  whether  particular 
classes  of  persons. — he  would  mention  negroes, 
Inlians,  aliens,  and  if  you  pleased  naturalize  ( 
citizens — should  form  part  of  the  constituent 
body.  And  in  laying  down  rules  for  determin- 
ing who  were  the  constituent  boly,  we  did  not 
lay  restraints  <n  the  people.  We  only  n>ci-r- 
tainel  who  the  people  weie.  An  I  having  as- 
certained that,  it  was  a  principle  not  to  be  de- 
parted I'rom,  that  in  a  democratic  form  ol  gov- 
ernment,  no  restraint  could  be  laid  on  them,  in 
their  sovereign  capacity  where  the  whole  peo- 
ple acted  for  the  purposes  of  government.  This 
did  not  interfere  with  provisions  declaring  who 
the  people  of  a  particu'ar  precinct  should  elect 
as  a  member  of  the  senate  or  assembly — lor  a 
portion  were  not  the  whole  people.  And  where 
we  delegated  to  the  people  of  a  district  power 
to  elect  a  member  of  assembly,  we  might  make 
laws  affecting  such  people,  the  rest  of  the  com- 
munity having  no  check  on  the  election  in  the 
precinct  or  district — but  we  had  no  right  to  im- 
pose restraint,  on  the  whole  people  of  a  state. 
What  kind  of  restraints  these  might  be,  was 
another  question,  liut  when  you  came  to  tie 
exercise  of  supreme  and  legitimate  sovereignty, 
by  the  whole  people  in  their  sovereign  capacity 
— every  one  of  the  governing  b<  dy  or  electoral 
class,  having  a  vole — he  insisted  that  )\\u  had 
no  right  to  imp*  se  any  restraint  whattver,  un- 
less it  was  this — that  this  body  shou;d  not  elect 
a  stranger,  but  shall  take  one  of  their  own  class. 
You  had  a  right  to  ins.st  on  that  ;  but  it  was 
not  usually  inserted,  but  was  taken  for  granted 
that  they  should  always  elect  from  among  them- 
selves. Starting  with  this  principle,  he  respect- 
fully  insisted  that  this  whole  s"cticn  shoull  be 
struck  out.  It  would  be  idle  to  retain  the  p;o- 
vision  moved  by  the  gentleman  from  St.  Law- 
rence  (Mr.  Russell).  If  gentlemen  would  look 
into  the  constitution  of  the  U.  S.  and  of  our  own 
slate,  it  would  be  found  that  except  where  some 
qualification  over  and  above  the  ordinary  quali- 
fication of  an  elector,  was  introduced,  no  quali- 
fication was  prescribed  for  any  public  officer.— 
By  the  U.  S.  constitution  the  Piesident  was  re- 
quired to  have  certain  qualifications  beyond 
those  of  an  elector.  6o,  as  to  senators,  and  so 
as  to  members  of  the  H.  of  R.  But  the  cjhief 
justice  uf  Uw  suprc»e  ciruit  of  tae  U,  S.  mi$** 
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be  taken  from  any  class  of  our  fellow  citizens 
— an  J  so  as  to  all  other  officers  of  the  general 
government.     Jn  our  own  state  constitutions, 
fiom  the  beginning,   there  never  had  been  any 
qualification  as  to  any  public  officer   except  the 
•Governor,  save  the  qualifications  of  every  elec- 
tor, and   which  in  the  early  constitutions  were 
introduced    generally    as    to    electors.      This 
principle,    he    took    it,    wits    too    clear  to  be 
disputed.     We    ha  I    an    illustration   of   it    in 
the  sitting:    of   this    very  boJy.     The   conven- 
tion of  1321,  virtually  provided  that  there  never 
-should  be  mother  convention — fur  they  declared 
how  all  future  amendments  of  the  constitution 
should  be  made,  confining  them  to  the  action  of 
the  legislature  in  a  given  way.     Yet  the  electo- 
ral holy — the  constituent  body  of  the  state — the 
absolute  ruling  power  of  the  state  in  whom  re- 
posed   the  right  of  sovereignty — had  set   that 
entirely  aside,  and  we  sat  here  deliberating  as  a 
special  committee  of  that  great  body,  to  prepare 
for  their  examination  such  amendments  as  may 
be  deemed  necessary  in  the  fundamental   law. 
There  was  u<>  mode  in  which  this  power  could 
he  controlled,  and  any  attempt  to  control  it  in 
this  way,  woul  I  be  unwise,  against  sound  prin- 
ciples, and  should  not  be  contemplated.     What 
benefit  could   result  from  it?     What   was  the 
tiu.ouut  of   the  security  to  the  good  people   of 
the  state   proposed    to    be   retained?      It    was 
a  provision  that  they  should  elect  no  man  for 
Governor  who  had  not  been  five  years  a  resi- 
dent— not  five  years  next  preceding  the  election  ; 
but  any  time  in  the  course  of  his  ljfe.     And  for 
ausht  Mr.  O'C.  could  see  in  our  constitution,  a 
la  I  born  here,  living  five  years  in  this  state,  and 
then  carried  off  to  India,  might  be  elected  Gov- 
ernor of  New  York,   and   come  home  and  take 
the  office  after  hearing  of  his  election.     But  of 
woat  utility  was  it  to  provide   that  200,000  elec- 
tors of  litis   smie,  who   must  concur  to  electa 
Go\ernor,  shall  not  elect  a  man  who  has  not  re- 
side.! here  five   years  ?     Was  it   to  be  supposed 
that  so  large  a   number  would  unite  to  electa 
4nan  who  was  ignorant  of  the  concerns   of  the 
«tite?     Who  had  not  acquired  as  much  of  that 
knowledge,  as  citizens  ordinarily  acquire  in  that 
time?     It   was  an  insult  to  them.     Jt  was   wri- 
ting in  the  funlamenlalilaw  a  reproach  uponihe 
wUdom  and  good   sense  of  the  people  of  this 
state,  which  it  became  us  as  their   representa- 1 
lives,  and  the   vindicators   of  their   honor   and 
dignity  before  the  world,  to  place  vn  record. — 
What  would  it  avail  us,  if  an  unworthy  iniiviJ- 
oal  should  happen  so  far  to  win   the  esteem  of 
tiie  people  ol  tne  state  as  to  be  elected  Governor 
that  he  possessed  the  very  common  qualification 
of  a  five  years'  residence.     It   would   be  more 
reasonable   to    enact   that  he   should    have    a 
ceria.n     height — though   it  would    be    hardly 
reasonable  to  say  that  lie  should  be  six  feet.     Jt 
would  be  more  reasonable  to  say  that  he  should 
be  able  to  teal  and  write.     No  possible   benefit 
could  re^lt  from  retaining  this  clause;  and  all 
that  it  would    exhibit   would   be   the  lingering 
groan  of  a  dying  spiiit  of  illiberality.     It  was  a 
poor,   small— very   small    qualification,    which 
could   scarcely    be  wanted    under   any  possible 
circums.auces   by  any  individual  who  could  get 
10,000  votes  for  Governor*    It  would  remain  to 
perioral  ih*t  ©flier—  to  show  that  the  spirit  of 


illiberality  which  by  qualifications  would  ex- 
clude from  office,  and  which  distrusts  the  wis- 
dom  and  sagacity  of  the  constituent  body,  yet 
possessed  influence  enough  in  the  councils  oi  ihe 
state,  to  have  its  dying  groan,  impotent  and 
unimportant,  as  it  might  be,  on  the  lunJaineii. 
lal  law.  Mr.  O'C.  would  notleuve  it  there.  He 
would  not  leave  any  evidence  that  such  a  senti- 
•mem  existed  in  the  state ;  and  he  did  hope  ti  at 
the  clause  would  be  wholly  rejected.  Through- 
out this  constitution,  no  other  qualification  was 
required  as  to  any  other  officer — none  whatever. 
Now,  l.c  supposed  there  was  a  species  of  com- 
mon law  on  that  subject  to  this  effect — that  no 
man  was  eligible  to  any  oifiee  in  the  state  u  ho  did 
not  pos;>ess  the  general  qualifications  of  an  elec- 
tor. He  meant  the  general,  net  the  special  qualifi- 
cations. The  qualification  of  b  nit  nibs'  residence 
in  a  county  was  a  special  qualification.  13;na 
person  without  this  might  have  the  general 
qualifications —  that  is,  be  21  years  ol  age,  and 
be  an  inhabitant  of  the  state,  and  by  common 
law,  was  eligible  to  any  office  If  that  was  :-o, 
there  was  no  need  of  any  sucti  provision  here  as 
this.  II'  struck  out,  the  Governor  would  s-tnnd 
on  a  footing  with  other  officers.  But  if  he  was 
mistaken  in  this  rule  of  law,  then  it  would  be 
necessary  to  have  some  provision,  somewhere, 
like  that  suggested  by  another  member  from 
Ontario,  requiring  a  person,  to  be  eligible,  to 
have  the  ordinary  qualifications  rf  the  constitu- 
ent body.  This  would  be  necessary,  because  it 
might  be  that  a  person  every  way  qualified 
otherwise,  misht  not  have  the  special  qualifica- 
tion of  being  an  elector  at  the  particular  place 
ivfieie  he  might  reside.  And  the  principle  o/ 
such  a  provision  would  apply  to  all  officers,  lie- 
lieving  therefore,  either  that  the  common  law 
was  well  enough  understood,  or  if  not,  that  there 
should  be  some  general  provision  applicable  to 
all  officers,  he  should  vote  to  strike  out  this  sec- 
tion entirely.  And  us  this  quesiion  could  not  be 
divided — the  motion  to  strike  out  and  insert — he 
should  vote  against  the  motion  of  the  gentle- 
man from  St.  Lawrence  (Mr.  Kussei.l). 

Mr.  HARRIS  regarded  tnis  matter  as  <  f  very 
little  importance.  It  was  entirely  immater.al 
whether  this  section  were  retained  or  not.  He 
had  no  idea  that  it  had  ever  been  of  any  practi- 
cal benefit  to  the  people  of  this  state— tnat  it 
had  ever  saved  them  from  an  injudiciousi  hoice, 
or  that  it  ever  would.  He  had  no  idea  that  the 
people  of  this  state  foi  long  centuries  to  come — 
if  the  labor  of  our  hands  should  cont  nue  so  long 
— would  ever  be  disposed  to  electa  man  as  Gov- 
ernor who  did  not  possess  all  these  qualifications. 
He  had  no  fears  thattl.c  people  of  tins  stale  were 
so  liable  todelusion, or  to  be  led  away  by  passion, 
or  by  any  improper  influence,  that  a  foreigner 
who  might  ha  ppen  at  a  period  of  high  political  i  x- 
citement,  to  take  the  stump,  might  be  elected  Go- 
vernor. Nor  had  he  any  fear  that  the  people,  whe- 
ther restrained  or  not  by  constitution  1 1  provis- 
ions, could  be  so  fa'  opeiated  upon  by  improper 
considerations  as  to  make  sin  injudicious  choice. 
The  turn  this  debate  had  taken,  seemed  to  re- 
quire a  word  as  to  the  ilea  which  had  been 
thrown  out,  that  we  jdiould  trench  on  the  rights 
of  the  people  were  we  to  go  beyond  tho;ede- 
fects  in  the  constitution  vvhicn  had  been  the  sub- 
ject  <,f  complaint.    TLe  gentleman  iioin  CUum, 
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bia,  (Mr.  Jordan)  indicated  the  opinion  that  we 
should  limit  ourselves  lo  certain  spec. fie  defects 
in  the  constitution,  which  haJ  been  the  occasion 
of  our  being  conveiicJ  here.  Mr.  H  «id  not  re- 
gard  himself  us  confine  I  to  tl^e  narrow  Jimi's. 
He  stood  there  bound  to  ma  w  or  ail  in  making 
the  best  const. lition  which  his  humble  abil.ties 
would  enable  him  to  devise,*  un  1  where  he 
founl  that  the  oil  constitution  ccull  be  im- 
proved by  an  altera'ion,  by  inserting  a  new 
principle,  or  by  striking  out  any  th.n.5  in  it.  he 
felt  it  his  duty  to  go  Tor  if,  whether  the  people 
ha  I  complained  or'  it  or  not — for  we  were  here 
to  reft  r.u  the  constitution,  and  lo  apply  our  best 
energies  and  thought  to  make  it  if  possible  equal 
to  the  wants  and  wishes  of  the  people,  for  ages 
to  come.  The  object  of  a  constitution,' as  he 
understood  it,  was  to  provide  the  machinery  by 
which  the  people  coul  I  carry  on  effectively,  the 
great  woik  of  self  government.  Our  proper  of- 
fice w\s  t  >  define,  prescribe  and  limit  delega- 
te i  power.  We  could  not,  without  transcending 
our  duty,  undertake  to  prescribe  and  limit  toe 
sovereign  power  of  the  people,  an  I  lo  dictate  to 
tli^m  what  t!i«'y  shoul  i  an  I  what  they  shoul  I 
n<  t  do.  Mr.  H.  concurrel  entirely  in  u.e  senti- 
ments uttered  by  the  gentleman  from  New  York 
who  had  just  taken  his  seat.  He  had  listened 
attentively  to  the  arguments  of  those  who  advo- 
cated the  retention  of  this  principle  ia  the  const), 
lulion.  These  arguments  ha  I  been  urged  with 
great  Ibrce,  an  I  were  he  now  fitting  in  a  nomi- 
nating convention,  charge  I  with  the  duty  of  pre- 
senting a  candidate  for  Governor,  they  would 
have  g.eit  weight  with  him.  But  we  were  in  no 
such  position.  Our  business  was  to  prescribe  a 
for. u — t.i  construct  a  machine — by  « Inch  the 
people  could  convenuntty  carry  on  their  great 
work  of  sell  sovernsneut.  To  attempt  to  limit 
them  in  regard  to  the  qualifications  of  their  can- 
dilates  t'oi'  office,  would  be  to  transcend  the 
power  committed  to  our  hands.  The  gemlpir.an 
from  Dutchess,  (Mr.  Tallmadgk)  yesterdaay 
seemed  to  deplore  ihnithe  people  had  not  set  lim- 
its to  our  acticn.  Mr  H.soiJ  tli<  re  were  those, an  I 
they  not  a  few — who  when  thesulject  of  a  con- 
vention was  before  the  legislature,  wtredesirous 
tlmt  this  body  should  be  restricted  to  certain 
specified  defects  in  the  constitution  upon  which 
they  were  to  operate.  But  the  people  thought 
otherwise.  They  sent  us  here  to  reform  the 
constitution — to  make  the  best  conslitution  in 
our  power — and  we  were  not  to  be  limited  in  our 
action  in  the  manner  that  some  would  have  us 
limit  ourselves.  The  i  lustration  of  tlie  gentle- 
man from  Dutchess,  was  an  apt  one  for  his  pur- 
pose. The  wagon  was  not  sent  to  us  to  be  re 
paired  merely — with  no  specific  instructions  to 
put  in  nn  axle  there,  or  a  new  lire  here,  or  a 
spoke  in  another  place — but  to  make  it  as  good 
as  it  was  in  our  power  to  make  it — if  possible, 
to  make  it  better  than  it  was  be  ore.  We  were 
bound  to  repair  it  wherever  We  thought  it  need- 
ed  repairing.  It'  we  found  that  the  constitution 
cou'd  be  made  more  nearly  to  conform  to  demo- 
crat.c  principle*,  by  striking  out  a  provision 
here,  and  another  ihere,  we  were  bound  to  do 
it,  though  the  particular  provision  misht  never 
have  been  the  subject  of  complaint.  As  to  the 
provision  under  consideration,  Mr.  H.  said,  com- 
plaiat  or  no  complaint,  it  was  inconsistent  with 


the  great  foundation  principle  on  which  our  co. 
vernment  rested — and  therefore  he  should  go  to 
strike  out  the  entire  section 

Mr.  MARVIN  too  had  listened  with  grest  at< 
ttniion  to  this  debate.     He  should   have  been) 
willing  to  have  had  the  question  taken  this  morn- 
ing, when  the  gentleman  Irom  Erie  (Mr.  Stow) 
yielded   the  Hour  j  but  differing  as  be  did  with 
most  of  those  who  had  spoken  s.nce,  with  power 
and  effect,  and  being  called  on  to  vote,  lie  felt 
that  he  should  illy  discharge  his  duty,  U'  he  did 
not  briefly  slate  the  views  he  entertained.     Kie. 
meniary  principles  had  been  discussed  here,  in 
order  Jo  ascertain  u  hat  our  powers  were  an  I 
what  the  relations  we  bore  to  the  people.     As 
he  understood  it,  we  were  here  not  merely  as 
agents  of  the  people,  but  as  pa  it  and  parcel  of 
the  people,    to   do  what — lo   prepare  u  fun  la- 
mental  law    for  the  government  of  the  people 
themsJves,   in  carrying   on    the  machinery  of 
government.     He  claimed  to  be  there  as  one  of 
the  people,   though  acting  in  a   representative 
capacity.     13ut  he  was  not  there  as  an  agent  to 
bind  his  constituents  to  any  thing.     We  weieall 
here  in  council ;  for  the  purpose  of  looking  over 
the  fun  lamental  law,  and  seeing  if  we  coul  I  not 
make  a  better  arrangement  among  oui>e.ves  for 
our  own  government — ;ind  the  result  of  this  con* 
sultation  was  to  he  submitted  to  the  people  for 
their  judgment — we  acting  with  them  in  making 
up  thiit  judgment,    as  a  portion  of  the  people. 
Nobody  denied  that  all  power  resi  led  in  thesov. 
ereign  people:  tut  being  here,   as  their  repre- 
sentatives,  had    we  not  the  right  to  make  an 
arrangement  an  I  say  how   we  would  exercise 
powerful  when  an  I  under  what  circumstances? 
The  great  question  was,  how  should  this  pow- 
er   be    exercised  ?     And    the   very    purpose   of 
our  meeting  here  in  coun.nl,  was  to   make  an 
ug.-eement,  a  compact,   among  ourselves — in   a 
word,  to  form  a  constitution   which   shall  pre- 
scribe the  mode  in  which  this  power  shall  he  ex- 
ercised.    That  being  so,  and  the  people   having' 
a  right  to   establish  jual  such  a   government  as 
they  please,   restricted    only  by  the  constitution' 
of  the  Union,  tiien  we  came  down  to  the  |ues 
tion  in  discu^iori  here,  what  kin  I  of  a  constitu 
tion  will  we    have?     Well,  all  agreed   that  w 
should  have  an  executive  department,  an  I   that 
the  executive  power  shall  be  vested  in  a  Gover- 
nor.    The  question  now  was.  should   there  be 
any  qualifications  required   cf  a    Governor   i:v 
advance  ?    fcome  said  no — impose   no  trammels 
on  the   people.     Let   them   select   whom    they 
please.     Was  there  n  gentleman   here  who  was 
not  struck  with  the  good   sense  of  a  remark  of 
one    of   the   gentlemen    from    New-York   this 
morning,  (Mr.  Nicoll.)  in  regard  to  the  po.v- 
er  of  the  majority  ?    If  it   had   indeed  come  to 
this,  that  in  all  cases  a  majority  of  the  people  cf 
this  great   state  was  to  exerci-e  all  the  power 
which  the   whole  people   had,   what  kin  I  of  a 
government   had   we?    Mr.   M.  insisted  that  it 
was  our  risrht  and  duty  to  provide  all  those  sale- 
guards  which  experience  and  history  had  shown 
lobe  proper.     To   illustrate  his  views:     sup- 
pose (said  Mr.  M.)  that  we  are  all  talking  over 
these  matters  in  an  informal  way,  all  friends, 
and  all  desirous  of  establishing  a  government 
which  shall  last  forever.     We  say  the  majority 
skajl  rule,  aai  the  nuaority  snail  acquiesce. 
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Well,  says  the  minority,  we  wart  some  security 
that  you  will  not  oppress  us — we  want  certain 
things  understood.  Very  well,  what  are  they? 
We  \vfit»t  you  to  asrree  in  advance  that  we 
shall  not  be  deprived  of  Ji  e,  limb  or  pro- 
pe.ty,  witliout  due  process  ol  Jaw.  The  ma- 
jority say,  we  think  that  reasonable,  and 
will  grant  that  in  the  charter  Well,  here 
was  a  restriction,  t>  be^in  with,  not  on  the 
people,  hut  gii  tt.e  majority—and  Air.  M.  might 
multiply  ill.^iralious  of  this  character— he  might 
go  thiough  with  the  whole  catalogue  of  princi- 
ples, beginning  with  those  wrur>£  Iroru  king 
John  by  t,»e  sturdy  barons  of  England,  an  I  ana- 
lysing the  constitutions  of  all  tie  stales — anl 
snow  that  these  restrictions  upon  the  power  ol 
majorities  were  fbun  I  every  where.  Now,  as 
to  the  qualifications  of  an  Executive,  for  all 
agreed  there  should  be  one.  the  minority  ha  I 
a  right  to  claim — as  all  of  us,  majority  anl  mi- 
iior.iy,  were  embarked  in  the  same  boat,  and 
must  ail  sink  or  swim  together — .hat  the  major- 
ity shoul  I  g.ve  them  the  best  Govern*  r  they 
could.  The  majority  might  say  we  will  •  xer- 
cise  this  power  prudent  y,  and  we  want  to  elect 
any  body  we  please,  iiut  the  minority  had  a 
ngiit  to  some  safe-guard.  All  writers,  anl  all 
experience  concurred  in  the  truth,  that  human 
judgment  did  not  reach  its  maturity  until  a 
certain  period  of  life.  Twenty-one  years  was 
the  period  of  maturity  fixed  by  our  law.  But 
to  mane  all  safe,  it  was  leisonable  that  for  a 
Governor  the  period  should  be  fixed  late  enough 
in  lile,  to  secure  mature  judgment  anl  experi- 
ence in  that  high  office.  Had  not  the  whole  peo- 
ple, in  council,  through  their  representatives,  a 
riuht  to  fix  on  a  certain  aiic  as  a  qualification — 
au  1  was  this  compact  or  agreement  any  restric- 
tion on  the  power  of  the  people,  or  even  of  the 
majority  ?  What  that  precise  period  of  life  was 
might  wed  be  a  matter  of  difference.  We  had 
examples  in  history  of  remarkable  precocity. — 
I\apoleou  had  beea  allude  t  to.  Charles  XII. 
might  have  been  cited  also-  and  Mr.  M.  glanced 
at  the  wayward  and  disastrous  cireer  of  this 
jounj  monarch,  to  himself  and  to  the  country 
winch  hai  the  inisiortunc  to  own  him  as  sover- 
eign—as an  illustration  of  the  wisdom  of  requir- 
ing mature  age  in  the  »  xe^utive  officer — not  as 
a  1e.5lrLt.ou  upon  the  power  of  the  people,  but 
as  u  matter  ol  compact  among  the  people  them- 
*e  ve<*  for  their  mutual  welfare,  lie  insist*.! 
that  it  was  no  evidence  if  illiberallity  on  the 
part  ol  the  people  to  require  their  Governor  t<» 
be  3d  years  of  age,  or  that  he  should  be  born 
liere,any  more  than  it  would  be  to  leave  the  mat- 
ter entirely  open.  It  was  purely  a  matter  of  ar- 
rangemeut  among  the  people  themse.vesfor  their 
mutual  protection  and  weUare,and  if  they  chose 
to  limit  themselves,  by  compact,  in  their  selec- 
tion of'  candidates,  to  men  of  a  certain  age,  the 
right  or  the  liberality  of  such  an  agreement 
could  not  be  successfully  questioned.  Mr.  M. 
here  glanced  at  the  propriety  of  the  proposition 
to  strike  out  all  these  qualifications,  with  ref- 
erence to  the  future  prospects  of  this  great 
*tate anl  confe leJacy— to  the  aggran lizement  of 
both  in  population— to  the  gradual  increase  of 
presidential  power,  which  he  said  promised  to 
become  worthy  the  ambition  of  any  king  in 
.  &ttrope**-to.  the  combiaaUous  .that  might  be 


formed  by  corrupt  men,  through  the  infmrnre 
and  aid  of  this  great  state  wielded  by  her  exec- 
utive oiginr  to  secure  the  presidency  in  the 
nan  is  of  some  instiumcnt  of  ll.eir  own,  a  torn- 
biniliou  which  under  no  lestrietions  as  to  aiie, 
he  argued  might,  be  successfully  Carrie  1  out,  by 
corrupt  pol.ticians,  act.ng  in  concert  Ihroi.gu  H.e 
Union,  lie  went  on  10  urge  that  there  was  wis- 
dom in  these  qualifications  as  prcsciibed  l.y  our 
forefathers — mat  neail) all  the  consilium* ■  "*  «f 
the  states  contained  similar  qualification? — that 
it  was  on  the  motion  ol  G<  n.  Hoi  t  that  ll.e  a,e 
of  thirty  was  fixed  in  lhepie>eat  const  tut  on — 
pointing  to  the  example  of  Michigan,  anl  her 
career  un  er  I  er  first  Governor — to  her  collisions 
*ilh  the  Buckeyes,  to  her  will-tat  banks,  an  I 
finally  to  l.er  lepudiation  of  her  debts,  as  a 
warn. ng  that  we  shoul  I  do  well  to  heed.  He 
had  no  objection  t»  slriksng  out  the  word 
"  native,"  if  that  was  desired.  13ui  le  hope  I 
the  rest  of  the  section  would  be  preserved.  Or 
else  that  the  committee  woulj  adopt  the  provis- 
ion of  the  New- Jersey  constitution,  that  the  G<  • 
vtrnor  shoul  I  have  been  twenty  \ears  a  c.ti/cii 
of  the  United  States,  and  a  resident  of  the  state 
sevenyears.  The  peop'e,  he  insistel.  *'  the  go- 
verned,''  in  the  language  of  the  Declaration  of 
Independence,  in  organizing  their  ^owmtiu  nt, 
and  prescribing  qualifications  for  office,  >d- 
ed  fur  themselves  and  for  their  mutual  pictec- 
tion,  and  that  it  was  an  ahu?e  of  laniruasie  to 
characterize  these  arrangements  as  restrictions 
upon  the  sovereign  power. 

Mr.  WORDEiN  regretted  this  morn:n«/  to  hear 
gentleman  say  in  their  places  that  a  question  of 
this  kind  had  better  be  taken  without  any  gnat 
debate  or  discussion,  because  if  they  were  to 
divide  on  any  great  question  of  principle  or  p»  b- 
lic  policy,  it  was  proper  that  the  dividing  line 
should  be  clear,  distinct  and  well  defined,  ftow 
he  could  notngard  this  question  as  involving 
merely  the  consideration  whether  a  30ungm.Hu 
under  the  aue  of  30,  shall  be  elected  Governor 
of  this  slate;  or  whether  a  residence  of  five 
years  was  requisite  lor  a  candidal**  for  the  gov- 
ernor>hip;  he  regar:el  it  as  involving  a  great 
anl  fundamental  principle  totally  distinct  from 
thc<e  two  consi  ieratiou's.  It  was  whether  in 
reference  to  the  formation  of  a  comtitulu  n,  and 
the  organization  of  a  democratic  republic'*  11  guv- 
eminent,  the  people  aie  capable  of  beinu  en. 
trusted  with  the  right  of  judging  whether  a  man 
under  30  years  of  age  or  one  over  80  years  of 
age  is  a  fit  anl  proper  man  to  serve  them  in  tie 
office  of  Governor.  That  was  the  question  and 
the  only  question  that  had  been  involved  in  this 
discussion.  Gentlemen  seemed  to  foruet  that 
when  they  put  it  on  the  ground  which  they  did, 
they  involved  themselves — he  would  nod  say  in 
an  absurdity — but  he  would  say  that  their  p.o- 
posilion  entirely  failed  when  it  came  to  be  prac- 
tically  applied.  Their  arguments  also  tailed, 
when  they  came  to  give  them  a  practical  appli- 
cation. It  was  said  you  must  not  elect  a  young 
man  under  30  years,  because  in  all  human  pro- 
babili  y  he  will  be  incapable  of  exercising  the 
duties  of  his  office,  and  therefore  the .  people 
should  be  guarded  against,  doing  what  on  their 
part  might' be  deemed  an  act  of  indiscretion. — 
Now  he  would  concede,  if  they  pleased,  that  it 
was  highly  necessary  to  elect  a,  man  over  30 
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yenrs  of  age,  but  he  also  held  that  it  was  equal- ' 
ly  indispensable  that  they  should  not  elect  a  su- 
perannuated ol  J  d«  tard  of  over  30.  If  they  un- 
drrtook  to  limit  and  coutrol  the  public  judgnent 
in  the  one  case,  why  not  in  the  other  ?  There 
was  more  danger  to  be  apprehended  in  electing 
a  man  whose  poweis  of  mind  have  left  him — 
whose  judgment  and  capacity  are  destroyed  b\ 
ane — than  in  electing  a  young  man  who  has 
not  arrived  at  years  of  discretion.  Was 
it  to  be  supposed  that  any  man  from  any 
quarter  could  receive  the  vote  of  the  people  of 
this  stale  until  he  hid  exhibited  himself  in  some 
public  capacity,  and  shown  to  the  people  that  he 
is  capable  of  exercising  the  trust  they  proposed 
to  confer  upon  hirn?  it  was  an  absurdity  to  sup- 
pose that  such  a  thing  could  take  place.  It  was 
an  impeachment  of  the  public  intelligence  to 
suppose  that  the  people  were  ever  to  electa  man 
to  the  office  of  chief  magi>trate  unless  he  had  in 
various  waysani  by  public  employments  shown 
his  fitness.  There  was  greater  danger  of  hav- 
ing an  olJ  man,  and  yet  they  there  propose!  no 
safeguards.  He  woul « take  a  distinguished  man, 
who  nad  been  high  in  office  in  thisstate, — a  man 
who  for  many  years  held  public  trusts  fur  which 
he  was  abundantly  qualifi;  d,  but  who  like  all 
others  must  fall  into  the  sere  and  yellow  leaf,  be 
stricken  by  age,  and  his  faculties  become  im- 
paired. But  such  a  gentleman  goes  before  ths 
public  with  all  the  brilliancy  of  his  former 
character,  anl  the  public  mind  would  not  per- 
haps be  drawn  to  the  fact  that  all  his  facu  ties 
for  public  usefulness  had  been  destroyed.  There 
was  then  more  danger  of  a  superannuated  old 
man  being  elected  than  an  '*  iniiscreet  raw  boy" 
to  us«  ihe  language  of  the  gnt  eman  from  Essex 
(Mr.  Simmons).  Ii'  then  they  were  to  incor- 
porate  a  provision  to  guard  against  suppo>ed 
dangers  he  trusted  they  would  be  con- 
sistent, and  prescribe  a  period  beyond  which 
they  would  not  elect  a  Governor  from  an  appre- 
hension that  he  may  be  incompetent  He  had 
seen  some  constitutions  in  which  a  provision  to 
this  effect  was  incorporated,  providing  that  no 
man  beyond  a  certain  age  shall  be  elected  Gov. 
eruor.  He  hoped  too  they  would  be  consistent, 
if  they  intended  to  apply  their  restriction  to  the 
can  lidates  for  Governor,  and  not  let  it  simply  be 
a  mere  'heory  without  any  practical  application. 
Did  any  gentleman  propose  to  apply  it  to  the 
office  of  Lieutenant  Governor?  An1  yet  what 
had  they  sten  in  this  >tate?  He  did  not  mention 
the  fact  to  complain  of  it  by  any  means  ;  but 
they  had  seen  a  gentleman  of  distinguished  abil- 
ity elected  chief  magistrate,  and  in  less  than 
three  weeks  resign  and  another  come  in.  In 
such  a  case  the  successor  might  not  have  had 
the  qualifications  they  proposed  to  require;  and 
would  it  not  be  inconsistent  to  say  that  a  Gov- 
ernor shall  have  certain  qualifications,  without 
imposing  the  same  restrictions  on  the  Lieutenant 
Governor,  or  who  ever  might  succeed  to  that  of- 
fice ?  Some  gentlemen  without  arguing  on  the 
propriety  of  such  restrictions,  had  c  ntented 
themselves  with  referring  to  the  constitutions  of 
other  states;  and  because  they  found  some  such 
provisions  in  the  constitutions  of  other  states, 
they  would  incorporate  them  in  that  of  this. — 
Now  he  had  looked  through  the  constitutions  of 
other  states  also,  and  he  found  provisions  in 
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them  that  he  never  desired  to  see  incorporated 
ntlie  constitution  of  this  state.  But  yet,  if  gen- 
tlemen should  be  disposed  to  incorporate  them, 
they  would  probably  argue  from  the  fact  that 
they  were  incorporated  in  other  states,  and  be- 
in^  prescribed  by  the  wisdom  of  tne.r  ances- 
•ors  and  by  those  who  had  gone  before  them, 
they  oughtt*  be  in  the  cau?tuuu«>n  of  inissuue 
Now  look  at  the  more  modern  constitutions,  and 
they  would  find  no  such  provision  as  that  now 
proposed  to  be  retained  here.  Some  gentlemen 
had  said  they  would  kave  as  much  as  they 
could  untouched  in  the  constitution;  and  some 
gentlemen  wished  the  Convention  to  determine 
in  the  outset  how  much  of  the  old  instrument  is 
to  be  swept  away.  He  was  of  opini  n  that  the 
people  had  sent  them  here  o  sweep  away  as  ma- 
ny absurdities  as  there  were  in  it,  and  to  con- 
form it  to  the  spirit  of  the  age,  and  the  advance- 
ment of  the  public  mind;  and  if  there  was  any 
thing  in  it  incompatible  with  the  public  intel- 
ligence, the  people  had  sent  them  here  to  strike 
it  out.  Some  gentlemen  had  said  there  boldly, 
that  no  complaint  had  been  uttered  against  this 
clause,  but  until  the  question  was  discussed 
here  he  hid  never  heard  any  gentleman  speak 
of  this  second  section  without  condemning  it.—- 
In  less  than  four  years  it  had  been  amended  in 
one  particular,  and  when  it  was  under  consid- 
eration in  1345  in  the  legislature  of  this  state, 
every  gentleman  who  spoke  in  reference  to  it, 
without  distinction  of  party,  only  regretted  that 
the  amendment  had  not  gone  to  the  whole  clause. 
Without  a  dissenting  voice,  every  man  who 
spoke  on  the  subject  condemned  it  unequivocal- 
ly. In  the  old  clause  there  was  a  property  quali* 
fication,  but  that  was  stricken  out  by  the  a. 
mendment  of  1344,  which  was  ratified  in  1345, 
and  the  legislature  by  which  the  second  vote 
was  given  only  regretted  that  it  had  not  an  op- 
portunity to  submit  to  the  people  whether  the 
whole  section  should  not  go.  His  colleague  had 
found  tie  principle  of  this  restriction  in  the  de- 
mocratic creed  of  1793.  He  trusted  his  friend 
was  not  ready  to  rest  himself  on  the  democratic 
creed  of  1793  and  the  theory  which  governed  and 
controlled  at  that  day.  He  really  hoped  his 
friend  had  come  down  to  the  democratic  creed  of 
1846,  and  was  not  going  to  rest  himself  on  the 
old  doctrine  of  1793.  Why  at  that  period  it 
was  sound  democratic  doctrine  as  then 
unlerstood,  that  a  property  qualification  was 
necessary  to  enable  a  man  to  vote  for  the  of. 
fice  of  Governor.  But  since  1793,  we  have  made 
advances  in  the  science  of  civil  government ; 
the  public  mind  has  progressed  on  that  subject, 
and  has  become  more  intelligent,  and  the  people 
are  now  better  able  than  they  were  then  to  dis- 
charge the  duties  ol  administering  and  arresting 
and  controlling  their  government.  Now  every 
argument  that  has  been  brought  forward,  or 
every  thing  which  goes  to  show  that  there  should 
be  some  restriction  of  this  character  in  the  con- 
stitution, goes  equally  to  show  that  the  people 
are  incapable  of  electing  a  Governor  when  he 
has  been  nominated  It  all  rested  in  the  as* 
sumption  that  the  people  will  misjudge  in  the 
selection  of  a  candidate — that  if  left  unrestrain- 
ed they  will  fall  into  the  absurdity  of  making 
choice  of  some  man  under  30.  years  of  age,  un- 
less incompetent  to  discharge  the  duties  of  the 
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chief  executive,  and  that  they  should  not  have 
the  opportunity  to  do  so.  Now  if  there  was 
any  tiuug  in  the  argument  that  the  people  wil 
not  discriminate  between  men  under  or  over  30 
years  of  age,  they  certa  nly  would  not  he  capa- 
b  e  of  discriminating  between  those  who  might 
be  nominated  :  it  there  was  any  thing  in  the  ar 
gument — and  he  did  not  think  there  was — it  ap- 
plied also  to  the  voting  for  candidates  nominat- 
ed, for  if  they  could  not  select  understanJingly 
th-y  could  not  vote  understanding^  when  the) 
had  been  selected.  His  friend  from  New- York 
(Mr.  Nicoll)  had  in  admirable  language  and 
temper  drawn  the  attention  ol  the  Convention  to 
the  great  principle  of  government,  that  it  was 
not  the  majority  that  should  dictate  but  the 
whole  people  ;  and  that  gentleman  argued  (and 
his  argumeut  made  a  deep  impression  on  the 
committee,)  that  it  was  necessary  to  retain  this 
clause  because  a  majority  might  force  on  the 
state  a  young  man  under.  30,  contrary  to  the 
will  of  the  minority.  Now  he  asked  the  gentle- 
man from  New- York  if  a  majority  has  not 
forced  o:i  the  minority — himself  amongst  the 
number — a  Governor  not  of,  but  contrary  to  his 
choice  and  selection?  And  could  the  gentleman 
discriminate  between  on<*  cose  and  another — be- 
tween forcing  on  them  a  Governor  under  or  over 
30  years  of  age?  But  he  would  show  the  gen- 
tleman J rom  New  York  how  his  proposition,  if 
carried  out,  would  work  a  more  perfect  tyranny 
than  he  supposed  the  majority  might  exercise. 
He  would  suppose  that  a  man  had  rendei  ed  some 
distinguished  service  to  the  people  of  the  state, a 
man  who  has  evinced  in  the  rendition  of  those  ser- 
vices abundant  capacity  for  any  position  and 
a  knowledge  oi  the  principles  of  the  governmen 
so  much  so  as  to  gain  the  unqualified  approba- 
tion of  the  people  of  the  entire  state  ;  but  unfor- 
tunately he  belongs  to  the  party  to  which  he 
(Mr.  Worden)  belongs — a  party  that  is  always 
in  a  minority  in  this  state,  or  a  grea*,  portion  of 
the  time  in  that  condition.  He  might  propose 
to  nominate  that  distinguished  gentleman  for 
the  high  office  of  Governor,  knowing  that  there 
were  many  in  the  party  of  his  friend  from  New- 
York  who  knew  ol  his  great  fitness  and  would 
vote  for  him  :  but  uniortunalely  the  gentleman 
fiom  New  York  belonged  to  an  irresponsible  ma- 
jority, which  under  the  cloak  and  cov  er  of  a  con- 
stituuoiial  provision  exercises  thatdespotic  pow- 
erwhich  prevents  him  and  his  friends  from  put- 
ting his  candidate  in  a  positicn  to  obtain  the 
votes  of  the  people  of  the  state.  The  gentleman 
would  see  then  that  his  principle  could  not  be 
carried  out.  Gentlemen  had  adverted  to  other 
facts  and  arguments  to  illustate  their  positions 
in  all  of  which  they  did  not  seem  to  distinguish 
between  elementary  sovereign  power  and  dele- 
go  ted  power.  He  apprehended  when  they  came 
to  form  a  constitution  they  came  to  make  a  com- 
pact, a  conventional  agreement  under  which  we 
will  live — and  that  agreement  in  its  details  con- 
stitutes the  government  machinery  ;  the  delega- 
ted power  we  will  confer,  in  the  various  de 
partments  of  the  government.  All  these  were 
arbitrary  rules  and  conventional  agreements  en- 
tered into  on  the  expediency  of  things  and  not 
on  any  ground  of  principle.  But  when  they 
came  to  give  application  to  it — to  give  the  mo- 
tive power  to  the  machinery,  they  would  find  a 
different  element  in  the  popular  will.    How  it 


was  behind  the  intelligence  of  the  age,  it  was 
certainly  not  up  to  the  intelligence  of  the  age, 
to  undertake  to  say  the  populur  w<ll  shall  be  re- 
strained— tliat  it  shall  ha\e  checks  ami  curbs  on 
if,  as  intimated  by  the  gentieman  from  New 
"York  (Mr.  Morris)  These  checks  and  balan- 
ces are  proper  in  the  machinery  of  go\ eminent 
— where  there  is  an  exercise  of  delegated 
powei — for  a  delegation  of  power  is  so  design- 
ed that  one  department  of  government  in  its 
exercise  shall  check  and  control  another 
department  of  government.  It  was  there- 
fore in  this  sense  applicable  as  he  understood 
the  terms;  but  it  was  a  novel  docrine  brought 
forward  here— he  ventuied  to  say,  for  the  first 
time  in  the  history  Of  the  government — that  in 
the  formation  of  a  constitu.ion,  checks  and 
guards  should  be  placed  on  the  popular  will. — 
We  have  gone  by  that,  and  it  is  rather  too 
late  to  return  to  it.  There  had  been  a 
time  when  checks  and  guards  were  placed 
on  the  popular  power  by  requiring  property 
and  Other  artificial  qualifications  to  distinguish 
those  who  should  exercise  the  sovereign  power. 
But  it  was  too  laie  he  himself  trusted  to  renin 
to  that  artificial  mode  of  regulating  the  sover- 
eignly of  the  land.  We  have  abandoned  the 
principle  of  putting  checks  and  guards  on  the 
popular  will.  Some  gentlemen  had  said  the  peo- 
ple should  be  res  rained  in  this  respect  because 
in  times  of  popular  excitement,  they  might  mis- 
judge. Now,  he  submitted  to  his  learneu  friends 
who  advanced  this  argument, that  it  was  the  veiy 
argument  by  which  every  despot  on  earth  would 
restrain  his  subjects,  or  those  whom  he  has  the 
power  to  keep  from  the  exercise  of  popular 
rights— it  was  that  argument  which  had  securely 
kept  despots  on  their  thrones  for  ages  anil  pre- 
venred  men  from  exercising  those  political  rights 
which  God  intended  them  to  possess.  It  was  she 
very  framework  anil  structure  that  supported  de- 
spotism in  the  old  world — that  the  people  must 
not  be  entrused  with  power,  because  at  some 
time  they  might  give  way  to  popular  excite- 
ment. Now,  lie  wished  to* see  the  government 
framed  here  without  any  sort  of  reference 
one  conservative  power  that  was  capable  of  con- 
to  a  principle  or  idea  like  this.  He  regarded  but 
trolling  and  checking  the  power  of  the  govern- 
ment—and that  was  the  popular  will;  and  when 
gentlemen  will  be  wise  enough — for  it  is  wisdom 
and  the  highest  attribute  of  wisdom — to  acknow- 
ledge the  principle,  we  shall  have  a  conserva- 
tive power  in  this  government  that  will  condrct 
it  prosperously.  But  il  they  resorted  to  artificial 
expedients,  of  classes  which  were  to  be  clothed 
with  something  like  elementary  power,  as  checks 
on  the  res1,  so  long  would  they  depiive  us 
of  the  benefit  that  would  result  from  the  enlight- 
ened action  of  the  public  will,  tuppose  they 
should,  in  forming  this  class,  introduce  the  word 
"  native"  as  a  restriction  in  the  constitution,  and 
submit  it  to  the  people  for  cons  deration,  did 
they  apprehend  they  would  be  likely  to  get  from 
the  people  their  clear,unbiassed, intelligent  judg- 
ment on  such  a  provision  of  aconsiiiusion.  No; 
they  would  not  bel'kely  to  arrive  at  any  such  re- 
sult. They  woujd  be  placing  in  the  nanus  of  eve- 
ry demagogue  in  the  land  a  power,  a  weapon,  by 
which  he  could  dis  urb  the  public  sentiment  and 
the  judgment  of  the  community.  The  public 
attention  would  be  turned  from  the  considera- 
tion of  the  more  important  affairs  of  this  Con- 
vention by  agitating  this  very  un;mporfant,and 
in  his  judgment,  useless  provision.  He  there- 
fore desired  to  see  the  constitution  framed  so  as 
to  leave  the  public  mind  and  will  to  iis  free  and 
unrestricted  action — that  nothing  might  inter- 
vene between  that  action  and  the  calm  consider* 
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ation  of  the  constitution  we  may  submit  to  them 
— and  the  action  of  the  government  that  may  be 
formed  umier  that  constitution.  When  they 
should  come  to  tnis  and  act  upon  this  principle, 
they  should  act  wisely,  and  they  would  frame  a 
government  whose  adminis  ration  would  be 
more  likely  to  be  con  rolled  by  tiie  sound  sense 
of  me  p .ipul  r  mind.  H  s  friend  from  Chautau- 
que  (Mr.  Marvin)  had  reverted  to  thegreatfun- 
damental  provision  contained  in  the  Declaration 
of  independence— that  all  power  is  derived  from 
11. e  consent  of  the  governed;  but  how  does  that 
principle  apply  to  this  provision,  that  no  man 
under  30y*ars  of  age  shall  have  any  power  in 
the  aim  n -..-{ration  «»f  the  government?  Now  is 
there 'not  m  .eh  of  the  efficient  power  of  this  go- 
vernment in  the  c^uss  under .30  years  of  age, 
and  will  they  consent  to  the  formal  ion  of  this 
jesretion  wnich  will  exclude  them  from  the 
auminis.rittion  of  public  affairs  !  Did  they  get 
a  government  "  wish  the  consent  of  the  govern- 
ed "  which  disfranchises  one  portion  of  the  con- 
stituency or  governed  them  contrary  to  their 
w  11  ?  Cera'nly  not.  The  very  proposition 
tnc  gentleman  advocates  violates  the  principle 
1  e  brirtrs  to  sus  ain  it.  He  would  have  been 
content  himself  in  regard  to  the  second  section, 
it  the  committee  that  brought  it  forward  had 
simply  stricken  out  the  word  "  native"  and  the 
aue  which  was  prescribed— he  would  be  content 
to  let  it  sand  as  probably  it  will  stand  when  the 
vo  e  is  taken  on  it  and  on  the  proposition  of  his 
friend  from  St.  Lawrence.    He  had  too  great  re- 


gard for  the  public  intelligence  to  suppose  that 
any  party  would  bring  forward  a  candidate  who 
had  not  resided  here  live  years. 

Mr.  WARD  now  rose  to  a  point  of  order.  His 
friend  from  Ontario  had  had  all  the  time  he  de- 
sired, and  now  he  wished  to  say  that  tne  c?ies- 
tion  before  the  Convention  was  a  limued  one, 
to  which  he  hoped  gentleman  hereafter  would 
restrict  themselves. 

The  CHAIRMAN  restated  and  explained  what 
the  pending  question  was. 

Mr.  JVlUKPHY  obtained  the  floor. 

Mr.  W.  TAYLOR  desired  the  gentleman  from 
Kings  to  give  way,  to  allow  him  to  otter  an 
amendment  to  obviate  an  objection  which  had 
been  raised  to  the  amendment  of  the  gentleman 
from  St.  Lawrence. 

Mr.  MU  RPH Y  assented. 

Mr.  W.  TA  YLOli  then  proposed  to  amend  by 
providing  that 

No  person  who  does  n^t  pos«ess  He  qualifications  of 
an  el  ct  r,  o  her  than  residence  in  ihe  UWuor  county, 
sImI  be  eligibl'  to  the  oilier  of  ooveruor. 

Mr.  MURPHY  then  moved  that  the  committee 
rise. 

The  committee  accordingly  rose  and  reported 
progress,  and  obtained  leave  to  sit  again. 

On  the  motion  of  Mr.  NICOLL,  a  change  of 
reference  of  certain  papers  was  made  from  the 
committee  of  which  he  was  chairman  to  the  judi- 
ciary committee. 

The  Convention  then  adjourned  to  11  o'clock 
to-morrow  morning. 


WEDNESDAY,  JULY 

Prayer  by  the  Rev.  Dr.  Wyckoff. 

The  PRESIDENT  laid  before  the  Convention 
a  report  Irom  the  clerk  in  chancery  for  the  8th 
circuit,  of  the  number  of  bills  filed  and  causes 
on  the  calendar.  Referred  to  the  committee  on 
the  judiciary 

Mr.  ANGEL  offered  the  following,  and  it  was 
adopted  : 


Resolved,  That  when  this  Convention  adjourns  to- 
morrow, it  wi»l  adjourn  to  meet  aguin  on  Tuesday  next 
ai  1«>  o'clock,  A  M  ,  and  will  meet  duly  thereafter  ai 
lu  o'clock,  A.  M. 

On  motion  of  Mr.  CHATFIELD,  the  19th 
standing  rule  was  so  altered  as  to  give  the  pow- 
er to  move  a  reconsideration  in  committee  of 
the  whole. 

Leave  of  absence  was  granted  for  Mr.  DANA 
from  Friday  to  Wednesday  next. 

) OARD3  OF  SUPfcltVI>ORS. 

Mr.  CROOKER  offered  the  following,  which 
Was  adopted  : 

Feso'ved,  'I  hit  committee  number  seven  be  instruct- 
ed to  inquire  into  the  expediency  and  propriety  of 
abolish  ng  lie  office  of  supervisor,  and  conferring  che 
powers  and  duties  M'  boards  of  sup  rvisois  on  aome 
less  numerous  and  less  expensive  body. 

Mr.  WTLLARD  offered  the  following,  which 
was  adopted : 

Resolved,  1  hat  A..  N.  Beardslcy  be  appointed  an  ad- 
ditional secretary  to  this  convention,  having  in  ch  rge 
the  ltbrarv  and  stationery:— And  tint  his  term  of  set- 
vi  e  he  deemed  to  li-.ve  commenced  on  the  st  day  of 
June  instant. 

EXFCUTtVK  DEPARTMENT. 


in  relation  to  the  Executive  department,   Mr. 
CHATFIELD  in  the  chair. 


Mr.  MURPHY  resumed  the  discussion.  Al- 
though this  in  his  estimation  was  an  important 
question,  he  was  perfectly  willing  to  waive  any 
remarks  he  might  have  to  offer,  if  the  committee 
was  anxious  to  take  the  question.  (Cries  of 
"  go  on.")  The  committee  determined  the  other 
day  on  his  motion  that  this  section  should  be 
amended,  and  the  word  "  native"  had  been 
stricken  out.  At  that  time  he  had  announced 
his  intention  to  follow  up  this  with  further 
amendments,  among  other  things  to  effect  the 
change  now  under  consideration,  deeming  all 
distinctions  of  qualification  between  the  electors 
and  the  elected  as  improper  and  inconsistent  with 
the  spirit  of  our  institutions.  Now  although  he 
<4  set  this  ball  in  motion,"  he  had  not  been  "  so- 
litary and  alone,"  he  had  been  prevented 
from  presenting  this  amendment,  by  others  who, 
coming  from  other  parts  of  the  state,  and  from 
the  different  parties,  had  anticipated  him  in  en- 
deavoring to  wipe  those  testnetions  from  the 
constitution.  The  charge  on  the  part  of  those 
gentlemen  had  been  gallant,  and  it  had  been  met 
inch  by  inch  by  men  of  the  first  order  of  talent, 
experience,  and  learning,  and  the  question  had 
assumed  an  importance  greater  than  any  hereto- 
fore presented  to  the  body.  In  the  discussions 
on  this  subject  they  were  met  on  the  threshholi 
with  the  objection  that  they  had  no  power  or  au- 
thority from  the  people  to  consider  amendments 
of  this  kind,  and  that  they  must  confine   them- 


The  Convention  now resolvel  itself  apin  into  I  selves  to  the   consideration  of  those  questions 
committee  of  the  whole  oa  the  proposed  Article  I  whish  had  been  presented  by  popular  or  legis. 
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lative  discussion.  Now  he  asked  gentlemen ' 
where  they  obtained  their  warrant  for  assuming 
Such  positions?  In  the  Convention  act  there  was 
nothing  to  restrict  their  power:  on  the  contrary 
they  were  called  upon  to  revise  the  constitution 
— the  whole  constitution — and  dowha«  they  con- 
sidered was  right  and  proper  for  the  good  and 
prosperity  of  the  commonwealth.  Again,  there 
was  no  restriction  in  the  popular  mind.  No  man 
could  say  what  was  in  the  minds  of  or  what  in- 
fluenced the  electors  in  calling  the  Convention; 
they  doubtless  acted  from  various  motives, — 
and  therefore  hedeniedthe  rightofany  gentleman 
to  question  him  for  approving  any  amendment 
which  his  judgment  might  dictate  was  proper. 
It  was  sufficient  that  they  were  there  to  revise 
the  constitution.  They  had  possession  of  the 
subject  matter  and  they  might  and  must  do  with 
it  what  in  their  consciences  they  thought  right. 
He  would  stand  by  the  land  marks  of  our  fath- 
ers, but  when  necessary  and  expedient  he  was 
willing  to  depart  from  them.  If  they  were  not 
to  do  this,  '.hey  would  not  have  been  here. 
Their  office  was  to  correct  where  correction!? 
could  be  made,  and  where  they  found  it  im per- 
fect in  principle,  or  in  pract  cal  operation. 
Tney  were  engaged  in  a  revolution — a  bloodless- 
one.it  wastiue,  but  still  a  revolution.  They 
were  subverting  one  government  and  establish- 
ing another  j  anJ  in  order  that  these  revolutions 
might  not  be  frequent,  he  wished  this  to  be  as 
perfect  as  it  could  in  their  judgments  be 
made.  If  they  anticipated  a  little,  they 
woulJ  prevent  a  recurrence  to  Convention* 
of  tnis  kind,  and  these  changes  would  be  less 
frequent  than  it  they  pursued  a  contrary  course. 
That  the  public  opinion  called  for  this  Conven- 
tion  they  had  abundant  evidence.  Why  were 
their  tables  every  morning  gro*mng  beneath  the 
Weight  ol  pamphlets  and  arguments  from  all 
parts  ol  the  state?  Why  were  lecturers  coming 
hundreds  of  miles  to  give  their  views  on  these 
topics?  It  was  because  it  was  expected  that 
they  would  go  into  a  thorough  and  radical  re- 
form of  the  constitution.  The  state  of  New 
York  was  one  of  the  largest  in  the  confederacy, 
and  in  her  population,  resources  and  wealtn, 
commanded  the  admiration  of  the  world.  The 
Convention  of  this  state  was  looked  to  with  the 
expectation  that  they  would  grapple  with  ex- 
isting evils,  investigate  in  the  enquiring  and  lib 
eral  spirit  of  the  age,  adapt  themselves  to  its 
progression,  and  conform  to  its  changes.  There 
were  however,  objections  to  the  merits  of  this 
question,  which  should  be  considered.  They 
had  been  stated  by  the  gentleman  from 
New  York  (Mr.  Nicoll)  and  the  gentleman 
from  Columbia  (Mr.  Jordan),  with  a  precision 
and  a  force  of  reasoning  which  startled  many 
minds,  and  seemed  to  require  at  the  hands  of 
those  who  sustained  the  amendments,  some- 
thing in  reply.  He  concurred  in  what  had 
been  said  in  regard  to  the  tyranny  of  an  unre- 
strained majority.  If  he  thought  this  was 
trenching  on  any  man's  rights,  he  would  stand 
shoulder  to  shoulder  with  its  opponents.  He 
did  not  believe  the  majority  was  always  right, 
but  he  believed  on  public  questions,  the  rule 
was  right  that  majorities  should  govern  He 
believed  the  majority  was  more  likely  to  >e 
rifiht  taaa  iuaoriues*  but  in  resoect  to  piivate 


and  individual  rights,  he  denied  the  right  of  the 
majority  to  govern  and  control.  Here  however 
there  was  no  question  of  principle  involved  af- 
fecting private  rishts:  they  were  merely  select* 
ing  an  agent  to  administer  the  law  Mr.  M.  pro. 
ceeded  to  notice  instances  in  his  experience 
where  such  restrictions  as  were  here  proposed 
had  been  disregarded,  and  he  enquired  whai  re- 
medy would  be  had  here,  if  the  people  should 
elect  a  Governor  29  years  andll  months  old? — He 
might  he  told  that  it  could  be  reached  by  quo 
warranto,  and  if  so,  all  their  right  to  their  seats 
might  be  tried,  for  they  were  here  by  no  consti- 
tutional authority.  Mr.  M  went  on  to  argue 
that  the  removal  of  this  restriction  was  no  inno- 
vation, for  it  was  the  principle  recognized  by 
the  constitution  of  1777.  The  limitation  was, 
that  the  Governor  should  be  a  wise,  discreet 
freeholder,  but  last  year  that  had  been  stricken 
out  by  the  people!  He  asked  if  under  the 
constitution  of  1777,  they  had  had  an  incompe- 
tent Governor,  when  there  was  no  such  restric- 
tion? He  reviewed  the  administrations  for  sev- 
eral  years,  and  showed  that  the  people  had  not 
sustained  injury  by  running  into  the  apprehend- 
ed evil  of  electing  a  '"raw  boy."  He  agreed 
with  other  gentlemen,  that  there  was  more  dan- 
ger from  the  election  of  an  imbecile  old  man  -— 
No  young  man  could  be  elected,  unless  he  had 
something  sterling  within  him.  In  the  virtue 
and  intelligence  of  the  people,  they  had  the  best 
guarantee  that  their  Governors  would  he  proper 
men.  He  pointed  lo  the  srentlemen  composing 
this  Convention,  as  affording  evidence  of  the 
judgment  and  discretion  of  ihe  people  in  their 
selections,  and  to  the  people  this  whole  matter 
might  be  safely  be  eon  tide Jv 

Mr.  WATERBURY  recapitulated  the  posi- 
tions assumed  on  this  question  by  various  gen- 
tiemen,  an i  expressed  his  astonishment  at  the 
doctrines  he  had  there  heard  broached.  He  con- 
curred in  the  axiom,  "  ol  I  men  for  counsel, 
youna  men  for  war,"  but  the  advozacy  of  s>uch 
a  principle  now,  he  supposed  would  expose  him 
to  the  charge  of  being  aristocratic.  The  Gov- 
ernor, whoever  he  might  be,  would,  besides  his 
other  duties,  be  commttnder  of  the  state  forces, 
and  if  no  restrictions  were  imposed,  his  three 
boys,  born  and  bred  on  the  soil,  might  be  re- 
quired to  do  military  duty  un  ler  a  man  who  was 
a  comparative  stranger  to  us  an  I  to  <»ur  institu- 
tions. Such  a  proposition,  he  was  of  opinion, 
would  be  an  insult  to  young  Americans, 

Mr.  A.  W.  YOUNG,  having  made  a  few  re- 
marks yesterday,  rose  with  considerable  reluc- 
tance ;  yet  he  felt  impelled  by  the  remarks 
made  yesterday,  and  the  doctrines  which  were 
asserted,  to  make  a  brief  allusion  to  thpm,  and 
to  enter  his  solemn  protest  acainst  them.  He 
was  astonished  to  hear  gentlemen  lay  down  such 
doctrines  as  that  "  the  day  ha*d  gene  by  when 
checks  could  be  applied  to  the  popular  will" — > 
that  "  we  had  abanloned  the  principle  of  put- 
ting checks  and  guards  on  the  public  will."--. 
Were  such  the  doctrines  of  a  majority  of  this 
Convention?  He  considered  them  fundamental 
heresies,  that  were  most  alarming  anJ  tending  to 
disorganization  and  revolution.  On  what  prin- 
ciple was  such  a  doctrine  based?  A  lew  even- 
ings since  the  President's  desk  was  occupied  by 
! a  gentleman,  who  was  one  of  those  who  were 
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so  anxions  to  reform  the  whole  fundamental  law 
of  society,  that  they  would  go  hundreds  of  miles 
lo  accomplish  their  purpose — and  the  doctrine 
was  there  urged  that  human  nature  was  per- 
fect Bat  he  aid  not  believe  it.  In  the  coui>e 
of  this-*deha  e  it  was  assumed  that  the  popular 
will  w  is  never  wrong,  an  1  that  the  popular  sen- 
timtnt  must  always  be  right.  He  knew  that  a 
man  risked  his  popularity  who  should  deny  that 
the  people  can  never  be  mistaken--they  had  all  to 
come  on  that  ground  U'  they  were  to  be  consid- 
ered «ood  democrats,  and  subscribe  to  the  doc- 
trine of  tiie  people's  infallibility.  Now  was  there 
a  member  of  this  Convention  who  had  always 
acted  on  that  principle?  He  would  ascribe  to 
the  people  all  the  vi.tue  and  intelligence  to 
which  they  were  entitled — he  would  admit  that 
no  nation  could  be  pointed  out  where  the  public 
mind  was  as  virtuous  and  inte  lisent  as  this;  but 
the  public  mind  might  he  misdirected  even  in 
this  cuuntry.  He  believed  the  mass  of  the  A- 
mericau  people  was  incorruptible;  but  a  large 
mass  of  them  had  sometimes  their  minds  m- 
properly  influenced.  This  would  be  admitted 
by  every  man  of  both  political  parties.  If  then 
toe  people  Lad  erred  heretofore  they  were  linble 
to  err  again.  It  was  assume  I  by  some  gentle- 
men that  the  people  were  competent  to  choose 
their  own  Governor  and  other  officers,  and  being 
so,  that  any  restrictions  on  them  were  unjust  and 
anti-republican.  He  had  too  good  an  opinion  ot 
the  American  people  to  suppose  that  they  would 
subscribe  to  the  doctrine.  Instead  of  these  re- 
strictions beinsr  restrictions  on  the  people,  they 
were  but  restrictions  on  the  representatives  of 
the  people.  Gentiemen  lost  sight  of  the  form  of 
our  government  ,*  it  was  representative  through- 
out, not  only  in  its  legislation  but  in  those 
conventions  which  select  the  candidates  of 
the  people.  There  was  no  such  thing  as  pure, 
unmixed  demociacyin  this  country.  The  ma- 
chinery was  that  of  representation.  Our  gu- 
bernatorial can  iidates  were  so  nominated,  and 
vevy  often  men  were  elected  to  the  nominating 
conventions  because  they  were  in  fcVor  of  some 
particular  man.  The  people  knew  that  their 
representatives  were  liable  to  be  influenced; 
they  wished  therefore  that  there  should  be  re- 
strictions. They  did  not  wish  their  representa- 
tives to  have  unlimited  control,  either  in  the 
enactment  of  laws  or  the  choice  ol  can  Iidates. 
He  alludeuVto  the  adoption  of  a  principle  on  an 
important  ocasion  which  required  a  candidate 
to  be  nominated  by  a  two-third  vote,  by  which 
the  wishes  of  the  majority  were  thwarted;  he 
also  reminded  the  Convention  of  the  fact  that 
strife  and  discord  were  sometimes  met  with  in 
the  nominating  conventions,  in  which  majori- 
ties had  sometimes  to  submit  to  minorities,  to 
prevent  a  threatened  rebellion.  Thus,  however, 
nominations  were  made, and  it  did  not  always 
happen  that  the  best  men  were  nominated. — 
The  only  question,  it  was  said,  was  whether 
the  people  were  capable  of  ehoosinsr  their  own 
Governor.  Most  certainly  they  were.  He 
believed  the  people  could  make  a  good 
selection,  but  they  were  not  all  acquaint- 
el  with  the  prominent  men  j  and  there, 
fore  they  devolved  the  duty  of  selection  on  del- 
egates.  who  should  be  residue  1  when  they. pat , 
mea  before  the  people  lor  theu  suffrage*.    Whiie  I 


the  people  are  virtuous  and  intelligent,  they  are 
also  unsuspecting  and  confiding,  and  demagogues 
have  sometimes  taken  advantage  of  thi*  ;  bu» 
the  people  have  afterwards  condemned  them  and 
their  acts.  Demagogues,  however,  are  not  ail 
dead  yet.  While  the  people  are  virtuous,  there 
are  those  who  will  u>e  aits  and  stratagems  to 
practice  upon  the  people.  Look  too,  at  the 
criminal  calendar,  and  they  would  find  that  vir- 
tue was  not  so  prevalent  as  to  authorize  them 
to  abolish  courts  of  ju^ice.  There  are  thou- 
sands who  are  disqualified  by  fraud  and  crime 
even  to  be  electors  ;  even  while  there  are  s  me 
who  seem  to  think  that  human  nature  is  perfect 
at  the  present  day,  look  throughout  the  commu- 
nity and  they  would  see  how  many  peity  crimes 
were  committed  day  after  day  and  week  after 
week—how  many  frauds — how  much  of  the 
spirit  of  revenge  existed — how  much  of  retalia- 
tion. He  believed  that  those  who  were  influ- 
enced by  feelings  of  this  kind  would  err  if  en- 
trusted with  power.  He  alluded  to  the  great 
number  who  failed  to  possess  themselves  of  in- 
telligence ol  public  aifairs — to  those  who  were 
devoted  to  the  avaricious  acqui>iiion  of  proper- 
ty— and  he  asked,  if  under  all  these  circumstan- 
ces, they  m.ght  not  suppose  it  possible  for  the 
people  to  err?  He  pointed  them  to  the  corrup- 
tions at  the  ballot-box — to  the  abuses  of  the 
elective  franchise — to  the  purchase  of  voters* 
like  cattle  in  the  market — to  the  time  when  to 
succeed,  it  was  only  necessary  to  take  money  to 
the  po  Is — and  to  the  possibility  there  was  again 
o;  improper  influences  being  used,  and  of  mis- 
chievous consequences  being  the  result.  The 
gentleman  from  Albany  had  told  them  yesterday 
that  he  would  probably  never  take  part  in  se- 
lecting a  man  in  a  nominating  convention,  under 
tnirty  ;  but  all  delegates  for  the  time  to  come 
might  not  be  sodiscieet;  the  people  had  no 
guaranty  that  they  would  always  have  such 
delegates  as  that  gentleman  was,  and  he  believ- 
ed that  if  this  subject  could  now  be  submitted  to 
the  people,  there  would  be  but  few  opposed  to 
the  restriction,  both  as  to  age  and  residence. — 
They  knew  that  too  many  men  had  risen  in  po- 
litical life,  who  were  the  only  creatures  of  cir- 
cumstances. By  some  such  manner  as  he  had 
described,  thei  Had  secured  a  nomination,  and 
they  had  risen  into  a  popular  favor  without  auy 
real  qualifications  to  commend  them  to  the  peo- 
ple. It  was  said  this  restriction  must  be  oppos- 
el,  ba.ause  a  great  principle  was  involved  ;  but 
he  denied  that  restrictions  were  contrary  to  re- 
publica  institutions.  This,  however,  was  the 
"  age  af  improvement,"  and  of  "  progressive 
democracy,"  and  of  ultra  radicalism,  of  which 
there  was  a  large  share  in  this  Convention. — 
After  entering  into  some  explanations  with  Mr. 
Murphy,  as  to  the  tenor  of  some  of  the  re- 
marks of  the  latter,  Mr.  Y.  proceeded  to  urge 
caution  in  making  changes  in  the  fun  lamental 
law.  He  reprehended  the  doctrine  that  checks 
and  guards  were  not  necessary.  History  would 
teach  us  that  there  was  such  a  thing  as  demur 
racy  running  mad.  He  would  beseech  members 
lo  pause  and  ponder,  and  not  be  carried  away 
by  the  sophistries  of  gentlemen  here.  He  had 
not  said,  as  was  alleged,  that  the  Convention 
had  no  authority  to  amendv,any  other  provision 
of  the*  constitution  than  such  &g  kad  been  jpoiufr* 
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ed  out  by  the  people ;  but  that  the  more  impor- 
taut  amendments  should  be  first  ma  ie,  and  then 
these  minor  points  might  be  considered.  He 
avus  willing  to  go  through  the  whole  constitution 
and  amend  it  wherever  it  should  be  found  ne- 
cessary. It  was  said  by  the  gent'eman  from 
Kings,  that  the  Governor  had  no  control  over 
private  or  personal  rights,  and  that  the  sover- 
eign power  always  resided  in  the  legislature. — 
This  doctrine  had  long  been  taught  in  other 
countries,  and  in  this  ;  and  persons  were  apt  to 
adhere  to  the  doctrines  in  which  they  had  been 
educated.  But  he  dented  this  doctrine.  He 
would  go  farther  back,  and  say,  that  the  sover- 
eign power  resides  in  the  people  themselves  ; 
an  J  hence  the  necessity  of  some  restriction  upon 
all  delegated  power.  He  again  protested  against 
the  dot- trine  that  no  checks  wTere  to  be  imposed 
upon  the  popular  will,  and  believed  the  people 
would  adopt  such  restrictions  as  the  Convention 
should  provide.  He  hoped  the  section  would  re- 
main as  reported,  striking  ou^ the  word  "na- 
tive," and  aiding  five  years'  citizenship. 

Mr.  PAT  TEKoUN  said  this  debate  had  taken 
a  wide  range.  He  had  supposed  with  the  gen- 
tleman from  Westchester,  that  the  question  un- 
der debate  was  on  the  amendment  ol  the  gent  e- 
man  from  St.  Lawrence  ;  but  he  now  found  that 
the  whole  question  was  open,  an  1  that  he  should 
not  be  out  of  order  in  saying  a  few  words  in  re- 
ference to  it.  It  had  been  contended  that  they 
were  not  at  liberty  to  make  any  amendment  in 
this  part  if  the  constitution — that  they  had  been 
sent  here  for  certain  specific  purposes — and  that 
they  had  no  right  to  go  beyond  to  amend  any 
other  portions  of  the  constitution.  From  this 
doctrine  he  dissented.  He  would  like  to  have 
gentlemen  point  out  the  specific  portions  of  the 
constitution  which  the  people  had  sent  them 
here  to  modify.  He  was  not  aware  of  any  re- 
strictions on  the  power  of  thi&  Convention.  He 
was  not  aware  that  the  people  had  sent  them 
here  to  amend  one  section  and  not  interfere  with 
another.  He  had  supposed  their  powers  were 
entirely  without  limit — that  the  whole  question 
was  submitted  to  them  by  the  people,  and  that 
a  fair  and  liberal  constitution  was  expected. — 
He  must  express  his  surprise  to  hear  gentleman 
talk  of  imposing  restrictions  on  the  people.  He 
was  wiliiug  to  join  in  restricting  delegated  pow- 
er, but  he  would  not  give  any  vote  to  restrict 
the  people.  The  gentleman  from  Wyoming  had 
admitted  that  the  people  could  not  be  corrupted 
— he  a  J  milted  their  intelligence,  but  at  the  same 
time  he  declared  that  they  were  not  capable  of 
selecting  their  own  Governor 

Mr.  A.  W.  YOUNG  denied  that  he  had  said 
any  such  thing.  He  had  said  that  the  mass  of 
the  people  were  virtuous  and  uncorruptible,  but 
that  they  did  not  themselves  choose  their  Gov- 
ernors. 

Mr.  PATTERSON:  Yes;  that  they  did  not 
themselves  choose  their  Governors — that  they 
were  incapable  of  doing  it. 

Mr.  A.  W.  YOUNG  again  denied  that  the 
gent'eman  from  Chauiauque  represented  his 
Views  correct^  j  and  he  explained  further,  by 
-reference  to  the  manner  in  which  nominations 
Were  made  by  conventions  or  cnucusses. 

Mr.  PATTERSON  continued:  The  gentle- 
man.  supposed  that  demagogues  might  make  the 


selections  for  the  people  in  caucus.  It  was  true, 
[he  people  delegated  to  certain  individuals  the 
nomination  of  candidates,  but  it  was  not  true 
that  the  people  were  bound  to  vote  for  them 
when  nominated. 

Mr.  A.  W.  YOUNG  asked  the  gentleman  to 
tell  him  of  any  in»tance  of  a 'Governor  having 
been  elected  who  had  not  received  the  parly 
nomination  in  caucus. 

Mr.  PATTEiOON  said  every  year  there  w^re 
ger.tlemen  defeated  who  had  been  nominated  by 
a  party.  Tnis,  however,  was  the  simple  ques- 
tion in  his  estimation — v\  ill  you  allow  the  people 
of  the  state  to  seleit  their  own  candidate,  and 
to  say  whom  they  will  have  selected  to  voietor  ? 
Are  the  people  cnpable  of  self-government  or 
not?  Gentle  ten  might  disguise  it  as  they  pleas- 
ed, but  the  question  was,  are  the  people  capable 
of  selecting  and  voting  for  their  own  officers  ? 
If  they  were  not — if  they  were  to  be  tied  up  on 
the  one  hand  why  not  on  the  other  ?  If  they 
were  not  to  vote  for  a  man  who  had  not  attained 
thirty  years  of  age,  should  they  be  allowed  to 
vote  for  an  old.  superannuated  man  lor  Gover- 
nor? He  would  not  restrict  the  people  either  in 
the  one  case  or  the  other,  for  if  they  made  a 
mistake  once,  they  would  soon  correct  the  error. 
The  greater  danger,  however,  was  in  the  elec- 
tion of  an  old  man,  tor  he  would  grow  older 
everyday,  and  continue  to  get  worse  and  worse, 
but  a  young  man  would  be  daily  getting  older 
and  therefore  be  improving.  He  had  no  faith 
in  these  restrictions.  When  they  had  a  provis- 
ion requiring  a  Senator  to  be  a  freeholder,  they 
knew  well  that  it  had  been  trampled  in  thedust. 
The  gentleman  from  Wyoming  had  spoken  of 
this  as  the  age  of  "  progressive  democracy,"  but 
it  could  not  be  concealed  that  there  was  yet  a 
little  remnant  of  old  Federalism  left.  He  was 
desirous  that  gentlemen  should  show  themselves 
on  this  question,  and  that  those  who  distrusted 
the  intelligence  of  the  people  should  put  them- 
selves on  record,  and  say  so  by  their  vote.  He 
confessed  that  he  was  not  one  of  them.  He 
had  not  seen  a  day  when  he  would  not  trust  the 
people  to  select  their  Governor,  and  though  he 
did  not  say  that  the  people  were  always  right, 
he  believed  in  their  integrity  and  their  intention 
to  do  right,  and  therefore  he  was  content  with 
their  decision.  The  gentleman  from  New  York 
(Mr  Nicoll)  yesterday  insisted  that  the  mi- 
nority had  rights  which  must  be  protected.  Mr. 
P.  asked  that  gentleman  how  the  minority  could 
express  their  opinion?  Who  adopted  the  con- 
stitution here?  The  minority  or  the  majority  ? 
The  constitution  might  be  adopted  by  a  majority 
of  a  single  vote  here,  and  when  it  was  sent  to 
the  people  it  might  be  ratified  by  a  bate  majori- 
ty. But  still  the  minority  must  submit,  and  a 
majority  only  could  govern  in  this  country.  Mr. 
P.  went  on  to  allude  to  the  difference  of  opinion 
which  existed  between  himself  and  his  colleague 
(Mr.  Marvin)  on  this  subject,  concluding  by 
reiterating  his  confidence  »u  the  intelligence  of 
the  people,  and  his  repugnance  to  these  restric- 
tions upon  their  free  action,  in  the  selection  of 
*a  chief  executive  officer. 

Mr.  RUGGLES  did  not  intend  to  detain  the 
committee  five  minutes  ;  but  he  wished  to  ex- 
press his  dissent  from  some  of  the  positions  ad- 
vanced by  the  gentlemen  from  New- York  and  AU 
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nany  (Messrs.  O'Conor  and  Harris)  and  which 
haJ  been  repeated    by  the  &»ent!eman  who  had 
ju>t  occupied  the  floor-     One  position  advanced 
was  that  when  the  convention  undertook  to  pro- 
pose to  the  people  for  their   action,   that  their 
candidate  for  Governor  shall  have  certain  qual- 
itications,  the  convention  was"  transcending  its 
powers — that  they  by  that  were  undertaking  to 
trammel  and   control  the  ac  ion  of  the   people. 
Mr.  R.  did  not  so  understand  it.     It  seemed   to 
hitn  such  a  conclusion  was   founded  on  two  in- 
defeasible prg  position's.     The  first  was  that  the 
people  never  can  do  wrong.     Now  it  was  easily 
said  and  it  was  frequently  said  by  candidates  for 
elective  offices — by  persons  who  were  courting 
popular  favor,  that  the  people  never  do  wrong  ; 
but  go  over  the  country — put  that  question   to 
any  farmer  in  the   country,  to  any  respectable 
citizen  high  or  low,  rich  or   poor  and   take  his 
answer.     Not  one  will  admit  the   truth  of  t  e 
proposition.     Collect  them  all  together  and  put 
to  them  the  question  and   they   would   get   the 
same  answer.     It  is    untrue    in  point   of  fact. 
Every  man  knew  it  to  be   untrue.     The  people 
collectively  were  sometimes  mistaken,  as   they 
were  individually.     They  were  sometimes  mov- 
ed by  a  su  Idea  impulse,  and  they  retraced  their 
steps  when   they  had   an  opportunity  lor  sober 
thought.     The  other  assumption   was  that  the 
action  of  this  convention  was  to  bind  the  people. 
That  was  not  true.     They  were  assembled  there 
for  the  purpose  of  making  propositions  for  adop- 
tion by  the  people,  and  until  the  people  had  ra- 
tified what  we  proposed   for  their   action,  our 
action  was  in  no  way  binding  on  them.     It  ap- 
peared to  him  that  those  who   asserted  the  pro- 
position that  the   convention   was    transcending 
its    power  when  it  proposed  that  the  officers  to 
be  elected  by  them  should   have  certain  qualifi- 
cations, asserted  the  proposition  that  the  people 
Were  incapable  of   laying  down  any    salutary 
rule  by  which  their  action  was  to  be  controlled 
and  governed.     We  did  not  propose  to  lay  down 
any  ru!e:  but  to  submit  to  the  people  to  declare 
by  the.r  voles  at  the  ballot   box,   if  it  was  not 
wise  and  expedieut  that  such  a  rule  should  be 
adopted   by   them,   as   by  every  other  assem- 
blage or    body   of  men,    for   the  regulation   of 
their  action.     This  convention  adopted  rules  for 
its  own  action,  to  regulate  its  proceedings,   to 
preserve  order,  and   to  prevent  the  hasty  adop- 
tion  of  measures   here.     Every   body   adopted 
rules  of  action  to  govern  itself.     It  was  necessa- 
ry m  all  these  cases  that  it  should   be  so,   and 
might  it  not  be   necessary  for   the   people   that 
some  rules  should   be   adopted    by  which   the 
rights  of  minorities  may  be   protected,  and  ma- 
jorities  prevented    from    going  wrong?     Might 
there  not  be  some  general   rule  to  govern   the 
people    in   giving    their    votes    for    candidates 
for    office,    which    might    operate     wisely    to 
make  popular  elections   sale  ?    It    struck   him 
at    least,  that    the    convention    had    power  to 
present  that  question    to    the  people  and    as- 
certain if  t-.ey  were  not  willing  to  agree  among 
themselves,    that    some    such    rule     shall     be 
adopted  to  qualify  their  action  and  render  it  sale. 
It  had  been  said  by  the  gentleman  last  up,   that 
no  rule   which  might  be  adopted  by  the  people 
themselves  to  restrain  their  action  in  regard   to 
the  vote  they  were  to  give  at  elections,  would 


-  be  observed  or  regarded  by  them.  It  seemed  to 
him  this  was  any  thing  but  flattering  to  t;ie  Hon- 
esty and  good  sense  of  the  public  at  large.  1% 
would  seem  that  we  were  to  suppo^e  t.»at  tne 
people  would  act  on  sudden  pas>ion,  without  re- 
gard to  the  obligations  they  owed  to  each  oth- 
er and  to  the  fundamental  law  they  might  im- 
pose on  themselves.  He  had  greater  regard  for 
the  intelligence  and  integrity  of  the  people  j»t 
large  than  to  subscribe  to  that  position.  He 
believed  the  people  were  capable  by  common 
consent,  of  adopting  any  rule  that  might  pre- 
vent sudden  and  improper  action,  and  tne  ques- 
tion now  to  decide  was  whether  the  rules  we 
here  proposed  as  to  the  qualification  of  candi- 
dates for  Governor,  were  such  as  would  in  gen- 
eral, in  the  average  or  long  run,  operate  to  elect 
safe  and  responsible  men  to  that  important  of- 
fice As  to  the  expediency  of  any  one  ot  these 
qualifications,  he  did  not  mean  to  say  anything; 
but  he  hoped  no  member  of  the  Convention  in 
giving  his  vote  would  be  regulated  by  any 
other  rule  than  to  ask  himself  whether 
the  qualifications  proposed  were  wise  and  salu- 
tary. If  so,  let  us  adopt  them  If  so,  the  peo- 
ple would  adopt  them.  If  it  were  the  opinion 
of  gentlemen  when  they  gave  their  votes  that 
the  qualification  was  improper,  inexpedient  and 
unnecessary,  let  inem  vote  against  it.  But  he 
hoped  no  gentleman  would  vote  against  any  por- 
tion of  the  section  on  the  ground  that  we  were 
imposing  restrictions  on  the  power  of  the  people. 
That  was  not  the  case.  We  proposed  to  them 
to  say  whether  they  would  impose  restrictions 
on  themselves. 

Mr.  SIMMONS  said  if  the  learned  gentleman 
from  Dutchess  had  extended  his  remarks  a  little 
further,  he  should  have  had  no  occasion  to  rise. 
He  subscribed  fully   to  all  that  gentleman's  re- 
marks ;  but  there  were   some  things  that  were 
suggested  by  the  very  distinguished  member  from 
New  York   (Mr.  O'Conor)    to  which  alone  he 
should  deem  it  necessary  now  to  reply.      Two 
or  three  gentlemen,  to  be  sure,  had  treated  them 
with  lectures  on  the  power  of  the  people,  without 
making  any  distinction  between  arbitrary  power, 
influenced  by    passion   and  impelled   by  sudden 
emergencies,  and  that  power  which  was  regula- 
ted by  constitution  or   by  law — by  a   rule  pie- 
scribed  by   them   beforenand.      He  thought  an 
answer  to  such  arguments  must  suggest  itself  to 
every  person  that  read   the  speeches,   and  that 
they  need  not  be  reproduced  in  a  formal  way  by 
any  gen  leman  here.      But  the  gentleman  from 
New-York    advanced    some    propositions  here 
which  really  he   could  not  assent  to.      He  was 
not  certain  but  he  should,  if  he  had  not  had  tune 
during  this  debate  to  examine  the  question,  for 
he  admitted  that  his   feelings   were   rather   in- 
clined that  way.     If  they  had  beeu  favored  with 
a  written  report,  or  if  they  had  been  permitted 
to  be  favored   with  a  thorough  examination  of 
all  these  propostions,   it  probably   would   have 
saved  a  great  deal  of  time  and  of  breath.     Butin 
the  absence  of  such  a  report,  we  must  examine 
for  ourselves.      He  had  examined  the  question 
so  ably  pursued   by  the  gentieman  from  New. 
York  in  regard  to   particular  qualifications — of 
nativeism  especially — and  he  was  rather  inclined 
to  venture  the  exclusion  of  that  word  t\  ova  the  con- 
stitution under  cer  tain  circ  urns  tan  ces,ye  the  con- 
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fessed,  on  deliberate  consideration,  it  was  with 
great  reluctance  that  he  >hould  vote  so.  The 
gentleman  fru m New  York  informed  them  thai  the 
early  constitutions,  framed  about  the  time  ol  our 
Declaration  of  independence,  and  a  little  after 
•—between  the  Declaration  of  Independence  and 
its  achievement — and  some  that  followed,  con- 
tained no  exclusion  of  aliens  from  the  office  of 
Governor,  though  he  admitted  that  the  constitu- 
tion of  the  Un.ted  States  did  ;  and  the  gentleman 
seemed  to  think — and  at  the  first  he  was  Incli- 
ned to  believe — ihat  the  reason  for  that  exclu- 
sion lay  no  deeper  than  in  a  spirit  of  exclusive- 
ness  and  jealousy  of  foreigners.  But  if  they 
Would  look  a  little  farther,  they  would  have  no 
reason  to  think  so  meanly  of  the  men  of  the  Re- 
volution, or  the  greater,  as  some  think,  who  fol- 
lowed At  all  events,  the  convention  of  1321, 
the  gentleman  seemed  to  think,  adopted  the 
principle  of  exclusiveness  in  some  narrow  jeal- 
ousy, and  from  personal  motives  tnat  did  not. 
immediately  concern  the  safety  and  good  govern- 
ment of  the  state.  He  had  ventured  that  inti- 
mation, it  mu^t  be  supposed,  on  due  considera- 
tion, knowing  that  this  Convention  contained 
two  distinguished  gent  emen  who  were  members 
of  the  convention  of  li21.  Now,  on  an  exami- 
nation of  that  subject,  Mr.  S.  found,  at  all 
events,  a  good  reason  for  the  action  of  the  con- 
vention of  1777,  and  the  action  of  the  other  con- 
vention too-  It  was  att  old  settled  rule  of  inter- 
national law — (nothing  is  clearer  than  that  it  is 
the  law  of  England,  and  he  found  it  was  the 
law  of  France,  and  he  was  inclined  to  think  of 
every  nation;  Blackstone  says  U  is  the  law  of 
the  world,  and  Peters  tells  us  it  is  the  law  of 
America)— that  a  person  coming  from  a  foreign 
Country — an  alien  born — though  naturalized 
here,  was  not  discharged  from  his  allegiance  to 
the  country  whence  he  came.  Expatriation  is 
not  recognised  by  the  international  law  of  the 
world.  Now,  if  that  be  so,  it  Thomas  Addis 
Emmet,  or  other  distinguished  men  that  he 
should  have  likfd  to  vole  for,  could  have  held 
the  office  ol  Governor  of  the  state  and  comman- 
der of  its  military  forces — the  affirmer  or  nega- 
ther  of  its  laws — in  case  of  a  war  with  the  na- 
4ion  of  his  nativity,  he  could  not  be  Governor 
without  owing  allegiance  to  two  countries  at 
the  same  time.  They  could  see  then  good 
reason  for  their  forefathers',  in  1777.  making 
th?ir  constitution  as  they  did,  and  their  succes- 
sors in  1321  making  theirs  as  they  did.  Look 
at  it  for  a  moment.  It  is  laid  down  by  Chan- 
cellor Kent  and  the  writ'  rs,  that  all  persons 
who  were  resident  in  America  at  the  time  of  the 
Declaration  of  Independence,  no  matter  where 
born,  if  they  continued  to  reside  here  till  we 
achieved  our  independence,  were  by  the  law  of 
all  nations  of  the  world  discharged  from  their 
allegiance  to  the  foreign  government,  and  be- 
came incorporated  with  us  as  though  they  were 
natural  born  citizens,  because  they  received 
here  their  birth  with  the  birth  of  our  liberties. 
There  then  was  a  reason  why  the  first  constitu- 
lion  of  1S77  was  made  as  it  was.  But  those 
who  came  here  subsequently  and  became  citi- 
zens by  naturalization,  as  they  of  course  must 
have  been  down  to  1821,  «id  not  stand  in  ihat 
position;  they  were  naturalized  and  i  entitled 
With  us  by  municipal  laws  and  regulations!  but 


we  could  not  discharge  them  from  their  alle. 
giance  to  their  own  Country.  He  had  alwajs 
been  surprised  at  this  question  of  natura  izat.ou 
aud  citizenship,  as  at  present  in  the  inm  nation- 
at  law  of  the  world — he  had  been  surprised  that 
the  national  government  had  not  been  uwak»  ned 
to  the  fact,  that  it  is  essential  to  our  ptopie  that 
some  attempt  should  be  made  to  sam-to  n  seJf 
expatriation,  by  treaties  between  nntioi  s. 

Mr.  TALLMADGE  begged  to  infoim  the 
gentleman  that  an  attempt  had  often  been  marte, 
but  unsuccessfully,  tomakesuch  a  treaty  with 
Great  Britain.  During  the  war  of  1812,  the 
question  of  expatriaiion  was  up,  and  cur 
government  took  the  ground  that  if  any  natu- 
ralized citizens  were  executed  by  the  British 
government  for  treason,  they  would  retaliate  by 
executing  British  subjects  taken  in  the  war, 

Mr.  felMMONS  thanked  the  gentleman  from 
Duchess  for  his  explanation.  However  the  gen- 
eral law  was  such  that  between  those  citizens 
that  were  naturalized  at  the  lime  of  the  conven- 
tion of  1321,  and  those  who  were  here  ami  part 
and  parcel  of  ourselves  when  we  achieved  our 
liberties,  there  was  the  distinction  he  had  pointed 
out,  and  this  reason  tniuht  relieve  the  convi  n- 
tion  of  1321  from  the  imputation  of  illiheraiity 
and  jealousy.  It  was  sail  by  Blackstone  and 
Mr.  c.  bitty  in  regard  lothe  law  of  England,  that 
naturalization  in  a  foreign  country,  willn  ut  li- 
cense, will  not  discharge  from  allegiance,  and 
an  instance  was  given  of  an  individual  who  was 
born  in  England,  and  then  removed  to  France, 
where  he  lived  from  infancy  and  became  a  cap- 
tain in  the  French  army.  Having  It  en  aktn 
prisoner  he  was  tried  by  the  civil  courts  nnl 
condemned,  instead  of  by  a  court  martial  Now 
so  long  as  human  nature  was  as  we  knew  it  to 
be — we  had  an  instance  in  Geueral  Hull — that 
man  is  not  always  proof  in  point  of  physical 
courage  in  all  circumstances,  he  should  regie!  to 
have  a  Governor  of  this  state  in  the  lime  <jf 
war,  (with  a  great  power  against  us)  in  the  con- 
trol of  our  army,  subject  to  the  general  govern* 
rnent  of  course,  and  acting  in  his  character  of 
Governor,  with  the  great  influence  he  would 
possess  as  part  of  the  legislature — -he  repeated, 
he  should  regret  to  have  a  person  til  iug  the 
place  of  Governor,  who  was  not  tree  Irom  all 
hazard  and  temptation,  so  that  we  should  have 
no  doubt  at  all  of  his  courage.  Courage  was 
said  to  be  rather  a  matter  of  constitutional  tem- 
perament :  it  is  a  thing  that  cannot  be  easily 
acquired  if  nature  has  not  supplied  the  original 
elements.  Now  although  wc  should  hope  that  a 
naturalized  citizen  would  do  as  well,  and  incur 
his  responsibilities,  yet  it  would  be  better  not 
always  to  depend  too  much  on  human  nature, 
for  "  the  battle  is  not  always  to  the  strong,  nor 
the  race  to  the  swift/'  He  had  no  doubt  that  a 
motive  of  this  sort  influenced  the  convention  cf 
'21,  for  certainly  there  were  gentlemen  in  that 
convention  who  knew  as  much  about  the  broad 
doctrine  of  naturalization  and  expatriate  as 
any  gentleman  here  could  claim  to  do.  The  Su- 
preme Court  of  the  U.  S.,  3  Peters  p.  246,  says 
the  general  doctrine  is  that  no  person  can  be 
cut  off  without  the  consent  of  the  government, 
or  put  off  his  allegiance  and  become  an  alien. 
They  could  not  expatriate  themselves  by  natn- 
ralizatioa  ia  a    foreign    stale,  So   that  everv 
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c!aim  to  allegiance  remains.    The  principle  is 
that  ho  man  can  serve  two  masters.     Here  then 
is  a  coitfu!>iou  of  duties,  and  i'   is  tasy  to  see  in 
c-itaui  circumstances   it  would  be   highly   dan- 
I'er.mii  to    have  such  a  person   elected  governor 
of  a  stale.     He  granted  this  doctrine  was  highly 
obnox.ous  to  nil    Americans;  ani  if  ttcy  could 
by  any  constitutional  enactment  here — which  is 
niter  all  on  y  municipal  legislation — change  that 
I  w  su  as  to  establish  a  free  and  lull  dtctrine  ol 
«  xpati-iation,  be  should  like  to  do  it.     An  I  inas 
much  as   he  saw   Mime  new   constitutions  have 
le.t  out  that  exclusi.  n.  he  was   rather  inclined 
himself  to  try  the  experiment,  though  as  he  sail 
lefere.it  was  with   some  reluct  nice.     His  feel- 
i.ig  was  stieug,  an!  he  shoul  I  be  tempted  to  go 
the  wno.e  leiiilh,    provided  we  can  substitute  a 
general  resi  lence  i»   the  place  of  it.     So  much 
I'-r  the  qui  i fixation  or  disqualification  of  birtn. 
He  thought  in  regard  to  that,    with  the  enlight- 
cum  ul  of  the   age,    which  is   progie.-sive — for 
knowledge  is  running  to  and    fro  in   the  earth — 
tint   the  strong   tendency  of  the  age   is  to   pot 
d.ivvu    this   illiberal    doctrine   if  perpetual  and 
eternal  allegiance,  an. I  in  favor  of  the  establis-h- 
ment  of  the  more  rational  doct  ineot"  self-expa- 
triation.    The   prevailing  doctrine  it  seemed  to 
hint  was   repugnant   to  reason,   proper   IVeUng. 
mil  goo  I  sense,   an  I  although  it  was  laid  down 
by  toe  elementary  writers  of  Great  Britain,  and 
we  ha  I  no  treaties  with  that  power  to  change  it, 
it  might  almost  be  consideiel  obsolete  in  prac. 
tice,    which   would   tike   away   its  sting.     He 
should  therefoie  be  inclined  to  try  the  experi- 
ment suggested  here,  if  we  secure  a  good  term 
of  residence,   and  other   qualifications,  and    he 
shoul  1  not  he  inclined  to  expect  much  risk  trom 
it.     An  I   now   as  to  the   other    qualifications 
of   a    governor.       It    was   said    here    that    it 
was  sufficient  to  let  the  people  select  for  them- 
selves, for   they  were   always  right.     He  con- 
Jesse  1   without   some   1  tt!e    reflection    he    was 
puzzled   to   answer  a   great   many    arguments 
taat   hod    been   poured   out   here,  yet    he    fell 
somelh  ng  in  him  that  assured  him  they  were  not 
correct.     The  g -ntleman  Irom  Dutchess  had  re- 
move 1  some  «;t  the  difficulties,  but  he   desired 
to  suggest  that  a   government  that  is  not  a  go 
vernment   by  the  consent   of  the   people,  is  of 
course  a  government  by  force.    Agreement  most 
either  be  by   consent  or.  by   force.     If  by  force, 
it  is  a  usurpation,  and   is  no  government  at  all. 
It  is  to  be   resisted  by  every  individual  that  can 
do  it.     A!l  good  government  is  foun  ted  on   the 
consent  of  the  governed.    That  all  will  agree  to, 
and  by  recurring  to  a   few  first   principles  we 
should  come  out  right.     Then  further  than  that, 
it  is  not  only  founded  on  the  consent  of  the  go- 
verned, but  it  is  to  be  exercised  b    law.     It  can 
uot  be  exercised  by  force,  arbitrarily,  any  more 
than  it  can  be  founded  on  force.     Law  is  only 
the  cons*  nt  of  the  governed     the  form  in  which 
the  consent  of  the  governed   is  given  j  and  the 
form  can  no  more  be  exercise  I   arbitrarily  than 
the  government  so  formed.     Here  we  have  ad- 
vanced two  steps    The  next  thing  was  the  prin- 
ciple that  distinguished  the  modern  Democratic 
Republic  from   the  ancient.    The  ancient    Re- 
publics owe   their    downfall    to    the   want    of 
a  knowledge  of  the  practical  principle  of  repre* 
seatation  {  and  the  modems  have  the  prospect 


^  of  durability  and  great  good  to  the  people,  from 
the  principle  of  representation  and  its  expansibi- 
lity. Now,  the  people  in  our  kind  of  government, 
modern  democracy,  govern  through  representa- 
tives, and  never  personally.     The  people,  who 
are  the  fountain  of  power,  select  represnfci  lives 
and  hold    them  responsible  perio  lically.     Then 
come  up  two  very  important  questions — what 
shall  be  the  proper  qualificalien  of  a  represent- 
live?  an  I  secondly,  how  are  the  constituency  to 
know  that  he  pv.sse>ses  them?  If  goo  J  provision 
were   made   fur   these   two   thing*,  they  might 
then    say    that   the  representative   government 
stands   on   a    broad   an  I    secure   foundation. — 
Well,    now,    the    qualification   of   the    repre- 
sentative   must    depend    on    the  duties   to   be 
performed.      Certainly   the   qualification   of  a 
town   constable   might  welt   be  less  than   the 
qualification   of   a   sheriff,    and    the    qualifica- 
tion of  a  shenfF  might  well  be  less   than  that 
of  a   Governor.      Woull  it  be   pretenled   that 
there  was  any  royal  or  democratic  m«'de  <f  ac- 
quiring that  necessary  knowledge  and   fitness 
for  the  office  cf  Governor,  other  than  the  usual 
tune  of  study  and  expeiience,  in  Go  i's  world? — 
Is  it  come  to  this  that  it  is  to  be  stud  in  llio  laud 
oft  Sabbath  schools,   common  schools  an  I  aca- 
demies, that  it  is  very  import  ■•ml  for  the  common 
people,  to  be  diiig  n«.  for  the  first  twenty  or  thir- 
ty )ears  of  their  lives,   to  make  attainments  in 
toe  rudmentsof  knowledge   to  enable  them  to 
manage   their  own  affairs,    but    when   a   man 
comes  to  be  appointed  an  agent  to  control   the 
great  affairs  of  state,  requiring  an  understand- 
ing of   its  interests,    and  laws,    and  all  such 
knowledge    as    comprehends     the    funlamen- 
lal     principles    of     political    economy,     any 
persoti     is    fit   for   it,   of  cours??      Is  it  the 
theory  of  a  representative  dem  >cracy,   that  a 
man   is  a  "Jack   of  all  tradesl"    There  will 
doubtless  be  some  men  fit  to  do  \he  great  busi- 
ness of  the  state,  and  the  good  sense  of  the  rest 
will  lead   them  to  put  such  men  in  olfice.   The 
people  will  secure  such  aid  in  tl  •;  go\e.  anient; 
and  when  they  want  a  watch  thr y  will  go  to  a 
watchmaker  j  when   they  want  loots   they  will 
go  to  the  bootmaker,  and-so-forth.   He  took  that 
to  be  the  true  doctrine.    He  grant:  i  that  democ- 
racy supposed  the  people  to  be  curable  of  *»elf« 
government,    but   it  dia  not  begin  by  abolishing 
all   the  accessories  of  art.     It  avj-led  itself  of 
accessories,    and    very    soon    we  are  able   to 
be    fret:    and    to  maintain    self-go*- eminent.— 
It  might  be  that  a  young  man  of  21,    if  his  pa- 
rents and  guardians  had  done  their  t'uty,  might 
have  become  well  trained  to  the  orduary  busi- 
ness cf  life — but  Mr.  IS.  would  recorirneud  that 
he  should  consult  his  father  occasionaMy  even  at 
t  mt,  unnl  he  got  well  agoing      But  son*eatnount 
of  education   was  necessary  to  conduct  pubic 
affairs  ;  and   as  a  general   rule,  #verr  public, 
well  informed  man  acquired  his  experience  in 
public  afFairs,  later  in  life  than  21— usrilly  be- 
tween 21  and  30.     There  might  be  occasionally 
a  William  Pitt,  but  such  cases  were  exceptions 
and  only  proved  the  general  rule.     Residence  in 
the  state  was  one  means  of  acquiring  the  i.  *ces« 
sary  education,  if  he  might  so  speak,  in  a  inblic 
man.     Still,   owing  to  the  multiplied  Hteai  s .of 
intercommunication  now-a-days.  and  the  s)  trit 
of  cosmopolitanism  which  had  resulted  l\v>m 
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them,  it  might  be  safe  to  shorten  the  period  of 
residence,  beveti  years  was  perhaps  as  good 
now  as  tw<!iiy-»ne  year*  some  twenty  )eai> 
i>g<>.  ,  But  he  fhouij  be  willing  to  vole  to 
exclude  this  principle  of  exilusiveness  on  ac- 
count of  birth,  which  ex  sted  only  in  the  boons 
and  in  the  dectMons  of  courts  aud  cabinets. — 
it*  we  could  not  by  negotiation  or  treaty  break 
it  down,  he  would  do  something  to  break  it 
up  in  some  other  way.  But  be  would  have  the 
benefit  ol*  some  geneial  rule  or  principle  in  the 
seUclic  n  ol'  >o  impi  riant  an  agent  as  an  Execu- 
tive. He  regarded  a  live  years  lesideure  in  the 
state  as  necessary  lo  enable  the  g  eut  mass  of 
the  peop  e  to  become  acquainted  with  the  man, 
by  Ihemsehes  or  through  others,  an.l  his  fitness 
lor  the  place.  And  neces>nry  to  prevent  a  per- 
son being  set  up  tor  Governor,  because  ol  his 
being  unknown,  an  I  therelbie  perhaps  consider- 
ed the  nto»envaiSab  e.  There  was  no  fear  of  the 
public  not  judging  rightly  of  the  fitness  of  a  can- 
didate, with  t.ie  means  of  becoming  acquainted 
with  him.  by  reputation  or  otherwise.  Thr 
public  sentimtnt,  within,  its  proper  sphere, 
was  a  truer  test  of  truth  than  the  individual 
opinion  of  the  wisest  man  on  earth  The  aim 
should  be  hete  to  secure  first  competent  qualifi- 
cations, and  next  to  secure  to  the  people  the 
means  of  knowing  them — and  both  the  objects 
were  secured  by.  requiring  a  reasonable  period 
of  residence  and  of  age.  This  seemed  to  be  pe- 
culiarly an  age  of  distrust — for  all  ages  had  their 
peculi  inlies,  in  morals,  poll  tics, religion  or  some- 
thing else.  In  1836,  we  had  extreme  credulity 
in  the  commercial  World.  Now  extreme  dis- 
trust) aui  the  impuUe  seemed  lo  Le  to  tie 
every  thing  up  in  that  direction.  This 
vasetllatun  of  inlividual  sentiment  called  for 
some  general  rule  of  qualification  lor  office,  whe- 
ther  for  the  Executive  vr  .other  general  officers. 
And  here  he  would  lemark  as  to  the  power  of 
this  body,  upon  which  gentlemen  seemed  to 
dilfet — Mime  contending  that  we  were  to  so  to 
work  an  I  oull  down  and  remove  lie  old  build- 
ing.  then  bring  on  the  stuff  and  put  up  a  new 
one,  in  a  style  ol  architecture  unknown  before. 
It  was  peril Cily  clear  that  this  Convention  was 
not  limited  by  the  law  under  which  itassembled, 
aw  1  only  by  our  own  sense  of  expediency. 
An  I  as  wise  men.  we  should  go  to  work  care- 
fully^and  never  remove  a  column  without  being! 
very  sure  before  hand  that  the  new  one  would  j 
not  only  Iook  as  well,  but  work  as  well  as  the  | 
old  one.  We  were  sitting  here  with  the  consent  j 
of  the  existing  soverment.  Were  we  here  with- 
out  that  consent,  and  for  the  purpose  of  over- 
turning  the  existing govei omenta  this  would  le 
a  revolutionary  an  I  unlawful  assemblage.  The 
law  gave  no  power  to  us.  It  was  m  the  form  of 
JaW%  but  in  fact  but  a  mere  expression  of  tie 
consent  of  thef>xi>ling  government.  We  having 
the  assent  of  the  existing  government,  our  power 
to  retorts  and  remodel  the  constitution  was  un. 
qu**;li<  liable.  But  to  assume  to  be  so  wise  that 
ail  that  had  lived  before  us  were  small  lights,  and 
that  all  who  were  to  come  after  us  would  not 
know  as  «ncb,w0ul  I  argue  a  very  small  amount 
ol* modesty ,  He  thought  *  o wever*  i t  was  exjw- 
dient  to  look  over  the  whole  constitution;  but  he 
should  bfc  generally  opposed  to  changing  any 
-pftfttbfct  %J*e|)aU4caW0euotiMtdiiotboe*^iiw 


ed  to  *s  a  grief  ance,  tiniest  it  w#s  n  mere  trl* 
fling  matter,  rather  for  ornament  than  use.  He 
lesired  to  see  the  fundamental  law  specify  II. e 
qualifications  of  candidates.  Not,  however,  on 
the  giouni  taken  by  the  gentleman  from  Albany 
(Mr.  Harms) -^who  inferred  that  we  should 
never  go  wrong  and  select  loo  young  a-man,  to* 
cause  we  never  had.  We  had  heretofore  lived 
under  restrictions,  and  the  argument  assumed 
that  what  we  had  not  done  under  these  restric- 
tions, we  would  not  do  if  they  were  taken  off.— - 
The  gentleman  mijjht  about  as  well  have  sail, 
that  because  heretofore  we  had  had  no  voters 
under  21  years  of  age,  there  was  no  gioun'l  to 
fear  they  would  vote,  if  we  aholUhed  the  law 
and  let  them  vote  as  they  pleased.  He  confes- 
sed, he  preferred  to  retain  the  ru'eof  aae,<  n  the 
ground  that  public  experience  could  not  be  ac- 
quired by  a  younuer  man  than  one  of  30.  And 
he  would  havef-ome  period  of  residence,  thnt  the 
constituent  body  might  have  the  means  of  know* 
ing  something  of  the  man,  and  his  fitness.  As 
to  the  word  native,  he  would  strike  that  out — 
having  no  fears  that  in  the  present  enlig'  Jetted 
state  of  public  sentiment  the  doctrine  of  foretell 
allegiance  would  ever  be  attempted  to  be  enfor- 
ced or  maintained. 

Mr.  BASCOM  here  obtained  the  floor,  but 
gave  way  to 

Mr.  TALLMADGE,  who  desired  to  make  a 
word  of  explanation.  It  was  due  to  himself  un- 
der the  allusions  made  to  him  yesterday  by  one 
of  the  gentlemen  from  New-York,  in  connection 
with  this  word  "  native."  The  gent  eman  was 
mistaken  in  supposing,  if  that  was  his  meaning, 
that  he  Mr.  T.  participated  in  the  leeling  in 
which  the  native  American  party  originated.— 
He  regarded  it  as  one  of  the  caprices  and  foil  es 
of  the  day;  and  since  that  party  sprung  up,  he 
ha«t  made  it  a  point  never  to  use  the  distinctive 
appellation  which  they  had  applied  to  them* 
selves.  But  the  Convention  of  1321  had  been 
alluded  to,  and  the  motives  which  induced  them 
to  put  this  word  among  the  qualifications  fur 
goernor,  had  been  called  in  question  by  the  same 
irentleman  Irom  New- York  (Mr.  O'Conor.)— 
This  seemed  to  call  on  him  for  some  explanation 
of  the  circumstances  under  which  that  word  was 
inserted — and  they  would  show  that  so  tar  from 
having  been  dictated  by  a  spirit  of  illiberality 
towards  foreigners,  the  reverse  was  the  case — 
the  whole  spirit  of  the  age  and  the  day  being  pt 
war  with  that  feeling.  Mr.  T.  adverted  t  j  the 
period  ol  the  French  Revolution — to  the  career 
of  Tom  Paine  in  this  country — and  to  his  flight 
to  France — to  his  participation  there  in  the  or- 
gies of  the  revolution— and  to  his  being  final'y 
cast  into  pr'son  there — lo  his  callinu  upon  Gen. 
Washington  to  claim  him  as  an  American  citr. 
zen.  Mr.  T.  sai  1  he  need  scarcely  remind  those 
who  were  in  any  way  conversant  with  our  his* 
tory,  what  the  answer  of  Washington  was — or 
what  the  doctrine  here  was  at  that  day.  It  was 
enough  to  say  that  it  was  the  reveise  of  the  Bri- 
tish doctrine  that  ho  man  could  expatriate  him* 
sell1— that  Gen.  Washington  then  held  thaia  man 
who  left  his  country  and  i»ave  his  adhesion  to  an 
other,t«»ok  part  in  its  concerns  and  entered  into  its 
revofoitkmary  struggle,  had  ceased  to  be  an  A  me* 
Hc<Mieitifeen**nftd  that  he  rejusedto  demand  Tom 
Fn.i*e.    G^tJki*n^^g*twajwith£r*«oe 
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evM  not  demand  him,  and  he  remaihed  there. 
Another  circumstance,  illustrative  of  the  doc- 
trine  and  feeling  of  that  period,  occurred  during 
the  war  of    iU2.     Some  twenty*three  natural, 
ize  I  citizens  of  this  country,  volun'.eers  in  our 
army,  were  captured  nt  Queenstown  by  the  Bri* 
tish—amongthein  was  John  Wiley  of  Newburgh. 
Tke   British  Government,  reuvine:  its  doclrine 
of  expan  ation,  relused  to  treat  these   twenty? 
three  men  as  prisoners  of  war,   but  they  were 
seal  to  Quebec,  to  l,e  tried   for  treason,  as  Brit* 
ish  subjects  found  in  arms  against  thej£ing,  and 
to  be  hung  as  traitor*.     Fortunately,  at  the  time, 
our  Govern- nen t  held  as  prisoners  of  war  more 
than   tl.at  number  of  British  subjects,  and  the 
opportunity  was  presented  of  testing  the  practi- 
cal operation  of  the  British  doctrine  that  no  man 
could  t  xp  ltriate  himsel.'.     And  our  Government 
«iid  maintain  by  one  of  the  strongest  arguments 
that  could  be&ddiessed  to  the  human  mind,  the 
nnturalizat  on    principle  of  this  country.      Our 
government  told  the  British  government,  if  you 
proceed,  under  your  doclrine  cf  expatriation  to 
hang  John  Wiley  and    his  fellow  prisoners,  we 
villi  hang  man   for  man — aye,    two  for  one — of 
the  British  subjects  now  in   our  power,  as  pri- 
soners of  v«a  .      This  stand  on  our   part,  saved 
the  jives  of  these  tw  n.ty- three  naturalized  citi- 
zens of  this  Unit  n.    The  demand  was  that  they 
should  be  treated  in  all  respects  as  prisoners  of 
war,  and    American  citizens,  nnd   though  the 
British  Government   still  clung  to  its  doctrine, 
it  tiared  »  ot  carry  i*  out.      These  men  were  not 
Jiuuir.     These  tacts,  he  sail,  w  hich  all  here  who 
had  reached  the  aire  of  fifty-five   would    vouch 
for,  showed  that  our  government  had  not  been 
t  irdy  in  asserting  the  rights  of  naturalized  citi- 
zt  us,  and  the  great  American  doctrine  on  which 
our  naturalization  laws  were  based.   It  was  un- 
d  r   t^e   recoiled  ion   of  these  circumstances — 
vv.th  the  knowledge  that  the  Briti>h  government 
{■till  eluju  to  its  doctrine — once  a  British  subject 
aiwajs  a  British  subject — that  the  convention  ol 
'21,  in  no  spirit  of  persecution  towards  foreign- 
er^ nor  hi  any  odious  or  proscriplive  sense,  in- 
t  oduce  I  the  werd  native   among   the  qualifica- 
tions for  Governor.     And  on  thisgreat  question, 
as  between  this  country  and  Great  Britain,  l.e 
sto<  d,  as  then,  firm  as  n  rock.      As  to  the  ques- 
tion of  the  present    da) — narrowed  down  as  it 
was  to  a  dfetiuctmn  betweeu  classes  of  our  own 
people — or  tie   native  and   naturalized — he   ie- 
garded  it  us  comparatively  trifling  and   immate- 
rial,     lie  had  uotevin  inought  it  worth  while 
to  have  used  the  wor  I  in  its  modern  application 
and  meaning.     He  had  not  used  it  before. 

Mr.  BAbtOM  said  that  did  he  not  apprehend 
that  the  decision  of  this  quest i<  n  would  be  de- 
cisive of  some  ether  important  questions  that 
wee  to  be  d*scu?sed  here,  he  would  not  have 
contributed  to  protract  the  debate.  But  perceiv- 
in,*  from  the  course  of  the  discussion  and  frem 
|Ue  reasons  given  for  retaining  these  restrictions, 
that  thik*e  wtio  came  here  to  eairy  through  sub- 
S  aittial  an  I  require  I  reforms  in  tne  cou-Mution, 
would  lini  themselves  by  and  by,  u^.t  by  # ojcae 


of  the  arguments  that  met  tts  here,  he  had 
deemed  it  proper  to  draw  the  attention  of  the 
body  for  a  few  moments,  to  the  question  itself 
an  I  to  the  positions  taken  in  regard  to  it.  As  to 
this  question  of  expatriation,  if,  here  was  any 
ttiing  that  made  him  firm  in  his  determination 
to  strike  out  the  word  native,  it  was  that  very 
question  It  was  iu  defiance  of  this  English 
doctrine  of  expatriation  that  we  had  prowu  up 
to  what  we  are,  and  he  trusted  our  action  w  ould 
b;j  such  as  to  show  in  the  broalest  manner  pos- 
sible, that  we  repudiate  the  common  idw  doc- 
trine. 

Mr.  SIMMONTS  hoped  the  gentleman  did  not 
understand  him  as  saying  that  it  was  the  doc- 
trine of  England  alone.  It  was  universal  doc- 
trine abroad,  and  we  could  not  abolish  it  without 
their  consent 

Mr.  BASCOMwent  pn  to  say  that  it  was  not 
law  here.  No  supreme  court  here  could  make 
it  law.  And  if  there  was  any  thin*  that  would 
impel  him  to  the  battle  field,  it  would  be  to  de- 
fend a  footed  citizens  who  ha  voluntarily  expa- 
triated themselves.  But  to  come  to  the  argument 
of  gentlemen  in  favor  of  these  restrictions.  On 
what  were  they  founded?  On  what  other  idea, 
than  that  the  men  of'the  past  were  wiser  than  we 
— and  hence  the  anxiety  to  guard  the  present  and 
future  against  indiscretion.  But  the  piogressof 
humanity  was  in  the  other  directit  n.  We  were 
tot  to  believe  that  the  future  would  be  more 
careless  of  its  interests  than  we  or  the  past.— 
And  gent'euien  were  unfortunate  in  their  refer- 
j  ences  to  the  past.  For  in  Jookinii  to  the  consti- 
tutions formed  during  the  revolutionary  ptrioj. 
They  found  no  prece  lent  for  the  native  quulih- 
catu  n.  In  our  constitution  of  1321,  it  was 
found,  and  the  gentleman  from  Dutchess  had  ex- 
plained wny  it  was  there.  Mr.  B.  however  was 
not  satisfied  with  it  True,  the  constitution  of 
the  United  States  required  that  the  Presi  ent 
should  be  thirty  years  of  age.  But  that  prece- 
dent failed.  That  was  a  restrict^  n.  on  delega- 
ted power;  not  on  the  power  of  the  peopl«\  But 
what  a  spectacle  did  we  piesenl  here  ?  A  great 
deaf  of  anxiety  had  been  shown  to  provi  !e 
against  the  indiscretions  of  the  period  of  life 
which  nearly  all  of  us  had  passed— but  nine  to 
guard  against  the  indiscretions  of  the  age  $o 
which  we  were  rapidly  hastening.  In  coming 
here  to  assist  in  framing  a  constitution,  he  came 
n  the  hope  of  framing  one  that  should  assert 
the  pc  pular  intelligence  and  virtue  He  had  a  t 
yet  been  able  to  discover  the  importance  an  i 
value  <f  the  securities  gentlemen  would  insert 
here,  l^ome  wanted  to  prescribe  thirty  years  of 
age  — others  a  re?i  ience  ol  five  yeais.  But  so  far 
as  the  value  of  these  securities  was  concerned, 
he  had  rather  have  the  influence  of  well  con- 
ducted ctmmon  schools  for  a  quarter  of  a  cen- 
tury, than  all  of  ihem. 

Mr.  B.,  without  concluding,  here  fave  way 
to  a  mt  tion  to  rise  and  report  progress', 

1  he  ccinmittee  rose  and  the   Convention  ad-  % 
journed  to  II  o'clock  to-morrow  morning. 


its 


THURSDAY,  JULY  2. 

Prayer  by  the  Her.  H.  Harrington. 

Mr.  SWaC&HAiMEK  presented  a  memorial 
anl  a  book  from  a  citizen  ol  Williamsburgh  on 
the  subject  of  -negro  suffrage,  which  on  his  mo- 
tion wa^  read,  it  was  then  referred  to  trie  com- 
mitiee  on  outlis  and  suffrage  alter  a  eon  versa- 
tioii  respecting  the  appropitale  reference  which 
slU'iild  heg.ven  ta  it,  in  which  Messrs.  fc> W  AC K- 
ilAM^U,  KUUGLLS,  CKOOKEK,  CHAT. 
F1£LD,D AdCOM  and  PATTKKfcOJN  look  pari. 

Mr.  JOiiDAN  presented  a  memorial  which 
was  referred  to  comiuiilee  No.  one.  without  be- 
ing read  »r  its  purport* stated. 

The  PR£SlL»JV  V  laid  before  the  Conven- 
tion a  report  from  the  clerk  of  the  eighth  equity 
circuit,  j expecting  the  sales  of  infants'  estates. 
Referred  to  the  committee  on  the  judicial  y. 

The  PKEiJDLlST  also  presented  a  commu. 
nicntii'ii  iroiii  the  Young  Men's  Association  oj 
tne  tiy  of Albany,  inviting  the  Convention  to 
paitseipate  with  them  in  tne  celebration  of  the 
anniversary  of  American  iudependei.ee. 

On  the  motion  of  Mr.  WOUUKN  toe  invita- 
tion was  accepted. 

hKf  Oil X  UN  INC'JRPOR  \TIONS. 

Mr  LOOMIS,  from  the  seventeenth  standing 
committee,  011  incorporations  other  than  banking 
or  municipal,  made  a  report. 

Tne  beeieiary  read  it  as  follows 

The  commit  lee  on  incorporations',  other  than  muni- 
cipal and  bmiKiug,  rca-pecilutty  submit  the  following, 
•winch  they  propa  e  a:  an  amendment  lo  the  constitu- 
tion, and  tu  »uhsihute  the  same  in  lieu  <f  the  provi- 
sions ol  the  existing  constitution  relating  to  the  same 
subject:— 

ARTICLE . 

$  1.  Special  ^aws,  creating  incorporations  or  associ- 
ations or  gratitiug  lo  lUcin  exclusive  privileges,  stri  I 
not  be  passed,  but  u.c  legislature  may  pas?  gent /al 
laws  by  which  any  person*  tn  y  become  in  orpoi a  ed  on 
€o  ;  plying  wit-,  the  provisions  to  be  contained  in  such 
laws.  And  alt  corporations  shall  !>♦•  subject  to  all  such 
general  laws  as  the  legislature  may  f  out  nine  to  tune 
enaei,  not  iuojiisi&leul  with  ihe  provisions  of  this 
Co  siitniion 

${  fcvtr»  corporation  for  purposes  of  gain  or  bene 
fit  lo  lie  corp  raters  or  share  o*.vi;e>8,  shall  eau*e  tlit 
lit.,  es  of  al.  its  stockholders  and  officer*,  and  ihe  pla- 
ce.* ol  their  res iu  nee,  aud  an  ws •imate  ol  the  value  o 
its  properly,  estimated  au  »  apptaisi  d  as  «he  legist f 
tu.e  shall  by  law  direct  and  the  apgiegate  an  omit  «l 
ah  i  ?.  d<  bis  aud  Jiabileies,  absolute  and  contingent — 
lobe  |»u 'li-hed  at  Mated  periods  as  oi  en  as  «#ncc  in 
each  year,  in  a  newspaper  published  in  the  vicinity  of 
its,  place  of  business  And  any  such  corpora ti  n  shall 
not  become  indtbie  I  to  an  am  nut  t;  eater  llnu  it.- 
capital  slink  actually  paid  in,  together  with  ih*-  undi- 
vided neit  prohts  thereon  in,  es>ted  aud  employed  in  ihe 
busine.-s  ol  fUch  corporation,,  tr  actually  on  hand  in 
cash  oi  go-  tl  s-eeuiutes  for  such  pnrpos  l>tit  tit  s 
shi  n  not  he  coiisltued  to  limn  the  h  *z aids  ol  any  in- 
surance company 

$  ,i  t  ve  y  corporator  or  share-owner  in  any  in^or- 
puitiiiou  l**r  gain  arbeuehi  to  the  corporators  or  sin  re- 
h  ldei>,  except  uisurau  e,  and  exe  pi  for  purposes 
sp  « tied  in  Ihe  n  xi  s-ecti'-n.  in  ca.*e  such  corporation 
t-hall  nicine  insol  ent,  shill  be  liable  lor  the  unsatis- 
1  ed  den  s  ai.d  liabili  les  of  alien  corporation  contract- 
ed  whi.e  he  wai-  sich  corporator  or  hare-  wit  r,  loan 
amount  n  the  »  .toe  piopoHiou  to  I  he  whole  uu  ati;-- 
l.i  d  i  ibiliues  iliai  h  *  Mock  r  sliire-  j-h<ll  bear  to  the 
uhoeMo«fc  ti  mj«  h  pi  i>onil  li  bih»y  >U  li  not  ex- 
Kin]  to  an  iii'lel)H'due>- o;  liability  he  payment  ol 
v  Iiu  h  hill  have  bun  deterred  ■  ore  than  o«»e  year  I  y 
com  r*u  i  with  the  creditor,  oi  wi.tch  shit  u  t  h-.vt 
b*»eu  «ivtu&u4«4  i>y  »uit  wiUiia  mm  f  •*!  aU»t  il  Uewiut* 
4u«t 


§  4.  Kv  ry  corporntor  and  share  owner  In  any  corpo- 
ration loi  a  public  r  iiway,  ca  al,  inriiptkt,  i  rii^e, 
plank-way  or  other  frauct  i-e  of  pub  ic  way,  or  forai;y 
telegraphic  cr  oih*r  means  of  cotiimiuiieaiiug  mteli  • 
gence  tor  public  use.  s>hall  tie  liable  for  th  •  tn  bt>  and 
liabilities  of  such  corporation  to  the  extent  piovidetl 
in  ihe  last  preceding  section,  except  as  to  tie  bis  lor 
money  b  rrowetl,  lor  land  put  chared  or  i  ken  ty  au- 
thority «  f  law,  «<r  for  iron  for  rai  r«>ad«. 

^  6.  i  auds  may  be  laki  u  ;or  public  way  for  the  pur* 
po&e  of  gr  i  ling  or  demising  to  any  corporation  l  e 
trunchir-eof  wav  over  the  same  for  public  lire,  an.i  lor 
all  necessary  appendages  ta  Mieh  ru.hl  of  w»y  iich 
grants  and  'demises  rhall  he  made  iu  rtich  c  -Jes  and  oit 
such  terms  and  conditions  as  ihe  legislature  may  Ctcm 
for  the  public  *.>ood  ;  hut  no  riteh  nraoi  or  deini&u  shall 
extent  beyond  li'ty  yenr^  iu  duration. 

$  ti.  All  cor,  orations  and  asroc  anon*  to  be  cictrd 
or  fbm  ed  afier  tlie  adoption  of  this  const  inn  i.n.rhall 
be  subject  o  the  provisions  herein  tes  ectmg  c«»rt  ora- 
tions. All  which  is  fesiiccifully  s.bm  ited, 

A.  »  OOA11S,     hatiman. 

Mr.  LOOMIS  rose  and  said  he  had  been  di* 
recteJ  by  the  committee  to  ask  leave  to  submit 
some  remarks,  to  state  the  grounds  br.eliy  on 
which  they  had  made  this  report.  It  would  he 
conceded  that  amoig  the  subjects  to  which  the 
public  attention  had  been  cailed.  and  which  led 
to  the  calling  of  this  Convention,  that  in  lelatitn 
to  incorpoiated  companies  htl.l  a  prominent 
place.  The  people  had  seen  a  system  txistiug 
by  which  the  government  had  granted  to  par- 
ticular individuals  special  privileges  which  had 
been  refused  to  others, contrary  lo  the  great  prin- 
ciple of  equality  among  men.  They  had  s>een 
not  only  that,  but  that  when  these  special  privi- 
leges,  which  weie  essential  to  the  very  nature  of 
a  corporation,  were  exercised,  they  had  the  fur- 
ther privilege  of  immunities  from  loss  arising 
from  business  which  other  individuals  had  in  t 
from  loss  by  their  business  Persons  exercising 
the  powers  of  corporations  in  many  cases,  ha\e 
ail  the  benefit  of  the  gain  which  they  could  make 
by  means  of  the  corporation,  but  iu  cases  of  loss, 
the  losses  have  devolved  on  other  than  those 
who  would  be  gainers  in  case  of  >ucte>s.  This 
struck  so  directly  against  all  propriety  and  equa- 
lity  amongst  men.  that  it  was  not  surprizing  the 
public  attention  had  been  called  to  the  subject, 
axl  especially  when  the  business  these  incorpora- 
tions have  c  irried  on,  is  a  great  portion  of  the 
business  of  the  country — having  at  its  disposal  so 
large  a  proportion  of  its  active  capital, an  I  n Heel- 
ing noton  y  private  relations  but  the  political  in- 
stitutions of  the  country  'J  he  object  of  the  ccin- 
in  it  tee  had  been  to  meet  this  promiueri  dilfictl- 
cu.ty  in  the  first  place,  by  permitting  all  perM  ns 
who  may  ehoose,to  associate  anJ  become  incor- 
porated lor  every  legitimate  purpose,  thus  doing 
away  with  the  first  difficulty,  that  ol  a  special 
arrant  of  favor  to  a  few  individuals  who  may 
succeed  in  getting  a  chatter.  In  the  next  place 
hey  endeavored' so  to  organize  Ihe  organic  law 
that  while  they  would  not  discourage  this  tnenns 
of  doing  business  or  using  capital,  tl  ey  would 
make  the  corpoiations  thus  usinsr  capital,  pos- 
sess  as  near  as  possible  the  Mime-  power,  mil 
aspoweilessa*  private eitizens.  An  incoi pc-miii  n 
h>  a  person — a  leant  person,  anl  not  n  uniuin! 
one.  It  is  impelled  on  to  ncLon  b>  tl  e  *»me 
motives  of  gainuhich  iror*'  private  citizens, 
but  it  it  ao*  r«straifl#U  by  tit  taut*  xautivtr  vi 
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benevolence  and  of  humanity,  and  of  fellow  feet- 
ing,  which  exists  in  the  mind «»t* every  individual 
person,  anJ  which  restrain  his  selfish  propensi- 
ty in  the  acquisition  <  f  train.     Nor  were  they 
restrained  hy    those   prudential    ccnsticJeintiui s 
which  prevent  iniividuuls  from  embarking  theii* 
capital  rashly,  in  the   desperate  hope   of   gain, 
reckless  of  loss.     The  effect  of  the  present  state 
of  things  has  been  lo  urge  them  on  in  ihe  hope 
of  success,  with  the  prospect  of  realizing  what, 
ever  benefits  might  lie  derived  bj  t.ie  incorpora- 
tion, or  of  devolving  any  loss  that  might  t  neue 
<u  others.     The  principle  which  the  committee 
have  incorporated  in  their  report  as  to  the  pay- 
ment of  debts  or  sustaining  losses,  is  such  as  to 
make  every  corporator  pay  the  same  proportion 
of  losses  or  debts  in  case  ol  misfortune,  that  he 
wnuM  have  ralizel  benefits  in  case  of  success. 
If  a  partnership  of  five  persons   be  institute  I. 
<nch  pirtner  knows  at  the  time  he  enters  into  i 
the  pa»tner>  he  associates  with.     He  selects  his 
men,  an  I  he  dees  not  nssi  ciate  with  them  with- 
out knowing  1 1  em.     One  partner  could  not.  go 
out  and  I  ring  in  am  ther  in  his  place.     An  indi- 
vi  lual  therefore  knowing  his  associates,  is  con- 
tent ts>  be  bounJ  with  them  for  losses  as  we  I  as 
gains.      But  in    incorporations,   an    individual 
ta  <es  an  tin  Jiviie  I  share  of  the  business  leaving 
other  undivi  de  1  shares  to  float  where  they  may. 
lie  is    williig  to    embark  his  capital,  an  1   his 
means  to  the  given  extent  of  one- filth,  if  they 
ptaued.       Now,   the    proposition    in    the   re- 
port    wa«     to     ma  ;e     individual    corporators 
or  one- fifth   of    the    capital   stock  answerable 
for  on-  -fifth  of  the  !o:s,  thus  establishing  a  prin- 
cip  e  of  e  |uity  both  in  profit  an  I  loss.     This   is 
mi  te  to  apply  to  all  incorporations  for  the  pur- 
poses  of  gain,  except  a  certain  class  which  are 
specified  in  the  proposition,  and  which  are    in- 
tended  to  embrace  tlo.se  for  the  construction  of 
public  ways, — rail-roads,  turnpikes,  nlank  roads 
and    bridges — an  I  others   which   may  re  ate   to 
public  ways  that  are  under  the  necessity  of  tak- 
ing property  for  public  use.  The  committee  were 
unable  lo  devise  any  system  by  which  this  power 
of  the  government  should  be  exercised  for  the 
purpose  of  assuming  the  right  of  eminent  domain, 
except  by  a  direct  application  to  the  government 
itself.     To  do  olherwis    woul  I  be  to  delegate  a 
dangerous  power.     But  while  they  would  allow 
the  establishment  of  incorporations  vvi tti  the  pri- 
vileges he  haJ  specified,   for  railways  and  turn- 
pikes,   with   some   ohers,  yet  the    committee 
would  not  permit  them  lo  proceed  and  take  pri- 
vate property  without  the  sanction  of  the  state 
itself,  exercised  by  iis  highest  power — its  legis- 
lature.    The  committee  in  respect  to  that  class 
of  incorporations    have  ma  le  another  class   of 
privileges,  considering  the  larue  amount  of  capi. 
til  involved,  and  the  manner  it  affects  real  en- 
tile,  and  other  benefits  of  which  they  are  pro- 
d active,    making    the    corporators   responsitde 
only  for  that  class  of  small  debts  which   exist 
independent  of  iheitrns  which  such  companies 
its  m  lyget  into  debt  for.They  have  excepted  them 
from  p-TSoiin  Iihoi  tty.  tor  the  land  purchased  or 
n ken,  fiT  the  us<s  of  such  companies,   because 
the  in  hvi duals  conveying  the  same  can  retain  it 
t.fiiil  i  hey  get  their  uay--aud  for  mon"y  born  wed, 
luva  s  •  irnorporHti  ns  of  that  kind  borrow  lurie 
•*»#f  aadt  vjf  *  tint*  <of$*KV>u*'Wk9  w  ijijy^ 


sel  to  be  men  who  examine  minutely  into  the 
prospects  of  the  companies  to  whom  tl.ey   lend 
their  money — in  shot  that  they  look  out  for 
themselves.    They  also  excepted  iron  for  rail- 
roads,  embracing  so  large  an   expenditure   of 
such   companies.     The  committee  had  deemed 
it    proper     to     except     these    items      letviug 
these  companies  the  same  responsibilities  as 
others  in  all  otner  respects— in  tact  making  the 
corporators  personally   liable  for  labor  and  i  th- 
er small  debts.     Also  as  a  security  to  the  corpo- 
rator  as    well  as   to  the  public,  the  commiiiee 
had   seen  fit  to  recommend   the  Convention  to 
adopt  the  principle  that  all  incorporations  shall 
publish   at  stated   periods — as  often  as  once  a 
year — in  the  paper  published  in  the  vicinity  of 
such  company,  a  statement  showing  the  names 
of  the  corporators,  an  appraisal  ol  ils  property, 
and   the   aggregate  amount  of  ils  liabilities,  >o 
that  as  well  J  he  public  us  the   corporator  con- 
cerned, may   know  as  often  as  once  a  yeai  its 
?tate   and  condition.     They  had  also   provided 
that  such  incorporations  shall  be  limited  in  the 
amount   of  debts   they  shall  contract.     And  al- 
though the  amount,  to  he  limited,  must  necessa- 
rily be  arbitrary   the  committee  had  come  to  the 
conclusion  that  it  should  be  equal  to   Ihe  whole 
capital  stock  and  unlivided  profits.    To  be  more 
explicit  :  if  an  incorporated  company  has  invot- 
e  I  $100,000,  or  hud  capital  to  that  amount  paid 
in  and  invested,  the  company  would  be  limited 
to   that   as   the   amount  of  dtbts  it  should  con- 
tract.    Debts  to  the  amount  of  $100,000   in  ght 
probably  be  safely  incurred  by  such  a  company, 
inasmuch  as  it  hud  properly  ant    responsibility 
to  thai  amount.     Thus  safeguards  were  thrown 
aroun  I,  not  only  the  people,  but  the  corporators 
themselves  by  this  limiting  of  debts,  for  an  in- 
corporation    properly   conducted,   could   not  in 
any   event  contract  debts   by  which   a   corpo- 
rator could  become  seriously  injured  in  his  pro- 
perty.  The  committee  had  also  provided  a  limit 
in  point  of  time,  beyond  which  a  claim  for  debt 
should  not   be  deferred,    without  leleasing   ihe 
personal  responsibility  of  the  corpoia'or.    Ev. 
ery  person  failing  to  demand   his   debt  within 
one  year,  the  committee  were  of  opinion  should 
lose  hi*  lien  on  the  corporation.     And  thi*  seeiu- 
el  to   be  necessary  to  enable   men  to   wind  up 
thei.*   business,  and  to  know   when  they  were 
safe  after  they  had  soil  out.     These  provisions, 
though  to  some  they  might  seem  to    bear  hard 
on  corporators,   would  be   found  lo   be  for  ihe 
safety  not  less  of  them  than  of  the  pub  ic— an  I 
such  would  be   the  elfect  of  limiting  the  debts 
and  the  periodical  publication  of  the  state  <  I 
their  affairs.    There  had  existed  for  over  thirty 
years  a  general  act  of  incorporation,  tin  ier  vvhicii 
a  iar^e  number  of  incorporations  had  been  form- 
ed  and  successfully    prosecuted    for  years;   but 
under  that  a  different  rule  prevailed  as  to  Hie  li- 
ability of  corporators — one   which    in  the  ju  la- 
ment of  the  committee    was  less  equitable — for 
the  corporators  uere  made  liable  to  the  amount 
of  their  share,  be  it  more  or  less.    They  uere 
made  to  be  security  for  their  co-corporators,  and 
the  committee  were  of  opinion  eve.y  one  should 
be  responsible  for  himself  only,  or  for  such  p<  r- 
lion  or  share. is  lie  owns,  leaving  the  insolvency 
amonj:   the  corporators  to  he    pr«.vi»ted  for  as 
vU^r  c*m  $f • taHttwif y  w«*.  ff  *«y  #at  it  ©a 
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*%he  principle  of  equity,  that  he  who  has  the  ad- 
vantage of  gain  lor  such  a  share,  sh  H  bean 
c^swerable  for  the  loss  of  the  same  share  and  no 
more.  The  committee  have  not  deemed  these 
incorporation*  mi  \ajury  to  t'.e  public,  but  on 
the  contrary,  art  essential  benefit.  They  view- 
ed them  as  very  useful  institutions  lor  the  era- 
ptoyment  of  capital,  the  development  of  enter- 
prise,  aul  to  curry  on  the  business  which  re- 
quires greater  capital  than  individuals  or  limited 
partnerships  can  conveniently  furnish.  They 
bad  therefore  made  provision  so  as  to  rcnJet 
them  safe,  and  put  restraints  on  their  abuse, 
Corresponding  with  the  restraints  which  nature 
has  imposed  on  natural  persons.  It  made  no 
-difference,  'n  the  estimation  of  the  committee, 
whether  business  was  to  he  carried  on  by  corpo. 
ratios  or  others,  so  long  as  the  business  was  le- 
gitimate, an  I  only  legitimate  business  should  be 
so  conducted.  But  this  system  would  allow  men 
of  small  means  to  come  in  and  unite  in  carrying 
on  business.  The  principle  was  democratic; 
but  when  these  privileges  were  limited  to  the  lew 
—when  special  privileges  were  granted  to  some 
an  i  denied  to  others,  it  was  opposed  to  every 
principle  uf  democracy.  He  moved  tl  at  the  report 
be  committed  to  the  committee  of  the  whole,  and 
printed. 

Mr.  SANFORD  moved  the  printia ;  of  twice 
the  usual  number,  viz,  10*00  copie  . 

Mr.  C HATFIELD  inquired  the  gentleman's 
object? 

Mr.  SANFORD  said  he  designed  them  for  the 
use  of  member  >. 

Mr.  C HATFIELD  could  see  no  necessity  for 
the  extra  number,  nor  was  it  pru  lent  to  make  a 
discrimination  between  the  report  of  this  an  i 
ti.e  other  committees. 

Mr-  fcHEP A RD  Imped  the  motion  to  print 
wool  1  prevail.  The  e  were  reasons  for  print 
iug  an  extra  number  of  this  repoi  tihat  were  not 
applicable  to  'others,  with  the  excepth  n,  per- 
haps,  of  that  made  by  the.  committee  on  bank- 
ing. The  provisions  of  the  constitution  regerl- 
jng  incorporations  must  affect  vast  interests  in 
the  business  community,  and  he  wished  that 
•community  to  be  in  possession  of  the  proposed 
provisions,  for  which  purpose  a  larger  number 
tnan  uSi  al  was  requisite. 

Mr.  RICHMOND  supposed  the  report  of  eve- 
ry committee  would  be  important  to  the  people,! 
au  i  there  would   in  each  case  be  an  anxiety  a- 1 
uiongst  members  to  dis-eminate  them  anongl 
the  people.      He   apprehended,    however,  thatl 
tne  lir*t   iutimatitn  the   people   would   have  of 
ti.e^e  reports  would  be  throi  gh  the  newspapers, 
an  I  therefoie  the  extia  number  of  copies  would 
be  •  naecessary. 

Mr  MURPHY  said,  from  the  read  in*  of  tie 
repot  t,  au  I  on  listening  to  the  remarks  of  the 
gent  email  from  Herkimer  (Mr.  Loomis),  he 
bad  failed  to  learn  whether  the  personal  liabil 
ily  principle  was  to  extend  to  insurance  compa- 
nies 

Mr.  LOOMIS  said  he  had  omit 'ed,' inadver- 
tently ,  to  speak  of  insurance  companies.  It  wa* 
iu.t  iutende  I  that  personal  liability  should  reach 
insurance  companies,  and  unless  he  had  ma  le  a 
.mistake  in  copying,  it  was  so  expressed — [Mr. 
CaooKEa  ;  it  is4B#  expressed. J—  Aid  the  reason 
%'W  tiiis;  Mts«  MJ*~*+uwt  c^a^uuii;^  *ici  iarlU 


to  the  public  a  specific  fand  which  they  had 
pledged  and  applied  to  that  object— and  they 
proposed  to  persons  insuring,  that  lun  I  as  tliur 
indemnity;  an  1  though  these  cot  poratois  may 
receive  i:ain  from  their  business,  although  they 
might  deiwe  emolument  from  it.  )et  inasmuch 
as  they  specifically  set  forth  a  fund  f<  r  the  pur* 
poses  of  insurance,  and  as  all  <  r  nearly  all  their 
losses  are  not  by  fraud  or  mismanagement,  hut 
by  accidents  or  casualties  beyond  the  control  of 
the  companies,  the  committee  had  thought  it  not 
expedient  to  make  them  personally  responsible. 

Mr.  PATTERSON  thought  there  should  be 
uniformity  in  the  printing  of  their  reports,  and 
that  800  copies  was  sufficient ;  especially  as 
these  reports  fe.l  into  the  hands  of  the  rep«  rters 
for  the  Press,  an  I  were  by  them  circulated 
through  the  state,  before  the  copies  could  be  ob* 
tained  from  the  printers  to  the  Convention 

Mr.  KIRKLAND  hoped  the  Convention 
would  not  depart  from  the  salutary  rule  it  had 
adopted  to  p  tut  8C0  copies  of  all  theiepoits, 
otherwise  discussion  might  a»i-e  on  every  iep«  rt, 
and  much  lime  he  thus  consumed.  By  lo*moriow 
night  he  had  no  doubt  the  business  community 
of  N«w  York  would  have  Ibis  report  in  their 
newspapers,  and  hence  the  official  copies  wtuld 
be  value'ess. 

Mr.  bIMVIONS  opposed  the  printing  cf  the 
extra  number.  He  wished  their  practice  to  con* 
form  to  I  heir  theory.  If  general  leuisduiiuu,  as 
onradistinguisl  ed  fiom  special,  was  to  prevail, 
they  ought  to  conform  to  it  in  their  own  prac- 
tice. 

Mr.  RUSSELL  differed  from  grntlemen,  who 
had  opposed  tnis  motion,  believing  that  these 
extra  copi»s  were  very  desirable. 

Mr.  CHATFIELD  spoke  in  opposition  to  the 
mntion. 

Mr.  RUSSELL  advocate  1  the  printing  at 
much  length;  amongst  other  reasons  assigned, 
he  said  if  these  extra  copies  were  printed,  they 
would  have  an  opportunity  of  sendinv  them  to 
those  of  their  con>t,tueuts  who  had  thought 
much  on  the  subject,  I  y  whom  they  could  be 
returned  with  marginal  notes  or  suggested 
amendments. 

Mr.  STRONG  anl  Mr.  WATERBURY 
addressed  a  few  words  to  the  Conventitn. 

The  question  was  then  taken  on  printing  the 
ex'ia  number,  end  it  was  negatived. 

The  report  was  then  referred  to  the  crmmit* 
tee  of  the  whole,  and  the  usual  number  ordered 
to  be  printed. 

TUB  BUSINESS  OF  COU   TS,  Ac 

Mr.  J.  J.  TAYLOR,  from  the  committee  of 
five,  chaiged  with  the  duty  of  making  abstracts 
of  *he  returns  Irwin  the  clerks  of  courts,  &c, 
submitted  a  report  accompanied  with  abstracts, 
from  47  counties  in  the  state,  and  liom  uli  the 
s-upreme  court  clerks. 

Mr.  CHATFIELD  moved  the  printing  of  tne 
usual  number  ot  the  report,   and  15U  copies  cf 
the  abstracts — which  was  agreed  to. 
THE  KE   ESS. 

Mr.  TAYLOR  moved  a  reconsideration  of  the 
vote  of  yesterday  providing  ior  an  adjournment 
today  until  Tuesday.  Mr.  T.  said  the  object 
of  adjourning  to  Tuesday,  as  he  understood,  was 
tv^ivejjMJiwJ****  jm*  eypwtmiiy  to  muxn  Kius 
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awl  attend  to  their  business — not  merely  to  ad- 
jnurti  over  the  4th.  If  that  were  so,  the  time 
Was  loo  short.  It  would  not  enable  half  the 
Itieiti hers  to  go  home,  and  would  therefore  ope» 
rate  unfairly.  If  the  resolution  was  reconsid- 
crc  I,  he  should  move  to  amen  I  so  as  to  adjourn 
over  iro  n  to-day  to  Monday,  the  13th  inst. 

Mr.  PATfEriSON  had  no  iilea  of  reconsid- 
erin^  to  lengthen  the  tinie«*-he  should  prefer  to 
shorten  it,  Mud  mere'y  to  adjourn  over  the  4th. 
Belter  do  up  om*  business  before  Uoii.fi;  home. 
As  it  was,  according  to  present  appearance*,  we 
shoul  1  n»t  conclude  our  labors  until  November. 

Mr.  W.  TAYLOR  thought  we  had  better 
Shorten  the  time  than  leave  it  as  it  was.  But 
some  had  already  left  on  the  faith  of  the  vote 
yesler  lay,  and  it  would  hardly  be  fair  to  entrap 
theai  by  shortening  it  And  as  it  accomruo  Jated 
but  a  bare  majority  of  the  body  as  it  stood,  it 
Was  but  just  to  extend  the  time  5  days  more,  and 
accommodate  all  who  found  it  necessary  to  re* 
turn  home. 

Mr.  CUATFIELD  said  he  was  caught  nap- 
pin *  when  this  resolution  for  a  recess  passed — 
the  latter  part  of  it  on'y,  Changing  the  hour  of 
Meeting,  attracting  his  attention  As  it  was,  he 
shoul  1  be  glad  to  shorten  the  time — believing 
that  we  should  aJjonrn  over  one  day  only.  But 
fearing,  if  we  should  reconsider,  the  time  would 
be  lengthened,  he  preferred  to  make  sure  of 
what  was  left  of  next  Week,  and  should  vote 
against  reconsi  lering.  Indeed,  he  was  not  sure 
but  the  higher  mark  of  respect  we  could  pay  to 
the  4th,  would  be  to  sit  on  that  day,  and  attend 
10  our  business. 

Mr.  KUSSELL  insisted  that  having  agree  1  to 
a  short  recess,  express-y  to  allow  members  to 
go  home,  and  that  recess  only  aeconiftioja ling 
about  half  the  body— it  was  unjust  to  the  other 
half  not  to  extend  it,  and  allow  them  to  return 
home  also.  He  a'so  urged  that  this  respit  was 
THJcessni'j1  to  enaVe  members  in  this  warm  sea- 
son, to  en  lure  the  fatigue  of  the  long  sessions 
that  we  must  have  by  and  by, 

Mr.  YVTLLAllD  opposed  the  recons  deration. 
He  urged  taut  the  precedent  of  an  adjournment 
of  a  Jbi'ti-'Uht  or  ten  days,  woul  I  be  pernicious 
— as  it  would  no  doubt  be  followed  by  legisla- 
tures, silt  ng  under  the  con-titoti<  n  we  might 
Iraaic.  He  thought  we  could  nut  be  too  cautious 
in  netting  such  a  precedent. 

Mr.  HOFFMAN  old  not  believe  that  we  were 
in  danger  of  forfeiting  the  constitutional  charac- 
ter 01  the  Convention,  or  that  it  would  be  wasi- 
ing  time  or  disable  us  Irom  the  discharge  of  oar 
entire  duly  to  the  public,  by  this  adjournment 
whether  for  live  days  or  ten  days.  If;  there- 
fore gentemen  residing  at  a  distance  Would  Say, 
as  two  of  them  had  said,  that  it  Would  be  a 
convenience  to  them  to  extend  the  recess,  tie 
wouli  agree  to  it  most  cheerfhlly.  He  believed 
it  could  be  dr  ne  with  perfect  safety. 

Messrs.  BURR  and  SIMMGN3  opposed  re- 
considering, and  Messrs.  RICHMOND,  FLAN. 
DERS,DANFOilTHnnJ  MOURlSadvocated  it. 

The  question  was  here  taken,  and  the  Con- 
vention reconsidered — ayes  50,  noes  45,  as  fol- 
lows : 

AVES-Ifcrm*.  Allen,  Attaa't,  H  Ba&ftft,  Bruee, 
pull,  D.  I»  Campbell,  CBamufcrlaa,  «  one  y,  «  ook, 
Urooker,  Daafbrth,  Dodd,  Fknders,  fortyta,  frmae, 


Harris,  Hoffman,  Hnnt,  A.  Huntinpton,  Hutchinson, 
Kingslej,  iVKNeil,  .Miller,  Morri*,  Miir,  hjr,  *el»ou  S  -- 
coit,  oYoiior,  Penuiman,  Kichmoud,  Ku«*ff('tlf  San- 
lord,  :*h  i\v, -beldon,  MiejMird,  hmiili*  W  .  H  .<S|ieitt'rrf 
tephnis,  ht  w,  Mrutig  -Wat:  Kb*  titer,  'lumnr,  J.  J. 
Tay.or,  «V Taylor,  i  ownwiid,  *v«r  en,  Wine  bury, 
wi  beck   A.  ton* hi,  Yawper,  ihe  ireaidut  t    6» 

N.aV  -  essrs  B:\-coni, >-faei», i  nbck,<mv(!i?h,Br:»y. 
ton,lrunda)te,  Burr,  K  tamp  ell,  jr  ,  Cb  itf.eld,  \1  yde, 
«  oiiieli,  Uorlo  ,  .  nbob,  Genti-trd,  II  *hnm,  H.iri, 
Hoiclikis.*,  Jurd  in,  Kfmb  e,  Keuioi  Kirkl  i>  d,  VI  ma, 
Nehis,  \icnolH*,  Parl>h,  Hauersoii,  leikna  I'urier, 
Powers,  nujujles,  Si.  John,  Salisbury,  fen*,  *  haver, 
siiimun*,  K  Spene»  r,  Milium,  laihuadgt*,  T»ihiil, 
V  h  M.lioonh«ven,  v\  S U  rd,  VVUod,  W.  i>.  W  rig  In,  A. 
A'.  Young,  J.  Youngs—  4* 

Mr.  VV.  TAYLOR  now  moved  tonrnenl,  so 
as  to  provide  for  au  adjournment  from  to-day 
until  Monday,  the  18th  inst. 

Mr.  C HATFIELD  moved  to  amend  so  as  to 
provide  tl  at  to-morrow  the  Convention  should 
adjourn  over  to  Monday. 

Mr.  RUSSELL  suggested  that  to  adopt  his 
amendment  would  be  to  take  an  unfair  ndvnn- 
tage  of  those  who  had  lelt  lown  on  the  faith  of 
the  resolution  passe  I  yesterday. 

Mr.  CHATFIELD  replied  that  those  who 
had  gone  home  without  leave,  had  taken  an  un- 
fair a  Ivamage  of  the  Convention  and  of  their 
constituents. 

Mr.  STOW  regarded  the  matter  of  a  recess 
no  longer  an  open  question,  it  ha  J  been  deter* 
mined  upon,  and  the  only  question  now  w»s  as 
to  its  duration.  Am.  equity  seemed  to  require 
that  it  should  be  extended  to  alford  all  tm  oppor- 
tunity to  go  home—particularly  those  living 
we^t. 

Mr  CHATFIELD  replied  briefly— when  the 
question  was  taken  on  his  amenJmeat,  and  it 
was  lost.,  ayes  37,  noes  55. 

The  question  recurred  on  Mr*  W.  TAYLOR'S 
amendment, 

Mr.  BURR  moved  to  strike  out  Monday  the 
13th,  and  inseit  Wednesday  the  15th— so  that 
members  in  returning  would  not  be  obliged  to* 
travel  on  Sunday. 

This  resolution  was  lost ;  also  a  motion  by 
Mr.  BASCOM  to  adjourn  to  Thursday  the  90* 
inst. 

Mr.  TAYLOR'S  proposition  to  adjourn  to  the 
13th,  was  then  put  aad  lost,  aye*  46",  noes  49,  as 
follows : — 

A YK  •—'••" es«r*.  Ayratilf,  H.  Bacfcns  Bn!J,  D  r>„ 
Campbell,  nianitwrltin,  0«me!y,  r  »«•!»,  O"ok»*r,  l»nti- 
lorih,  Dodd,  Flanders',  For*yt'«,  <i rente,  Hi  ri>,  Holf- 
nun,  Hunt,   t-uidiixttiMiy  Kemble,  Kna-s  eii    Vc   cil? 

itl«r,  Morris,  Net  son,  \ico  I  u'Cotmr,  Peiinim  «u, 
Porter,  Kussel  ,  San  ford,  Shaw,  Sheldon,  Hiepird,, 
Siniih,  VV  H  >i  eneer,  Sie|it«eii»,>«»w,  Sir  ng,  Tapgarl, 
J.  .1  raptor*  VV.  T*v.ort  TinvTiseud,  luthid  Wa«.eti, 
vVaterbtiry  A.  Wright,  Yaw^er— 4ti. 

NOKS.  — .vies-is  Allen,  Ka>com,  ''ereen,  Rouck,  Bow- 
di-h.  Braytou.  Bruce, Hiundape,  KbtT,  K  Otinjrtiel  ,  jr  r 
ChitnVIri  Clyde.'  oniell.lor  on,  f»  hoi*,  fti>tih>rdf  ra 
itatn,  H  tft,  Hoichki>8  A  Wu«t  t^tuu,  Jordan  K-rn  ii, 
Ki  klHBd.  -Mai.n,  Murphy,  N»  U  s^.^ictuitHv,  Parish  Pa  » 
ter.*on,  Peikins,  »  ower?,  Kic'unond,  Kn^jrtc?,  St  Joh'»f 
•alisbnry,  *ears,  -hav-r,  >im  «  mis,  ft  Sj>  ne  r,  .•'.nn- 
tim,  S\vaclihimer,  Taltm»4|fe.  Van  * chooubov a,  Wit- 
iatd,  WiH«df  w  «.  Wri§fat,  A  W.  Youug,  J.  Youngs, 
The  Pre* id  lit— 49. 

Mr.  PERKINS,  whoasHed  leave  of  absence 
until  the  21st  inst.    Granted, 

Tti«»  original  resolution,  providing  for  a  recess 
until  Tuesday,  was  then  re*adopted. 

The  Convention  then  adjourned  to  meet  again 
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TUESDAY,  JULY  7. 

The  PRESIDENT,  at  ten  minutes  past  10  o'- 
clock,  directed  the  tecrelary  to  cull  the  roll. 

The  roll  was  according  y  called,  and  a  bare 
quorum  mis  we  re  J. 

M* .  KUSSfcLL  inquired  if  the  names  of  the 
absentees  would  be  entered  «»n  the  journil? 

The  P«i.EoIO£iMT  replied  in  the  negative, 
ua  ess  a  motion  was  ma  It*  for  that  purpose. 

Mr.  RUSSELL  move  I  the  names  of  tl.e  ab- 
seatees  be  enterei  on   the  journal.     [Cries  of 


•*  Ua,  no."  *•  I  hope  nut. "J 

Tne  P.iEolDE.N iT  requested  the  gentleman 
from  St.  Liwrence  to  suspend  his  motion  until 
the  Convention  arrived  at  that  order  of  busi- 
ness— motions,  &c. 

Mr.  K  JS^ELL  assented. 

The  journal  of  Thursday's  proceedings  were 
then  ie  id  an  1  approved. 

The  PRESlidEiY T  presented  a  report  from  the 
clerk  of  the  second  Chancery  Circuit,  in  answer 
to  a  resolution  calling  for  statements  respect  n^ 
infant*'  estates,  anJ  which  was  referred  to  the 
committee  on  the  ju  liciary. 

The  PRESIDENT  laid  before  the  Convention 
a  communication  from  Jas.  Conner,  esq.,  clerk 
of  the  city  and  county  of  New  York,  accom- 
p  inying  a  map  of  the  several  districts  of  the 
7iii  ward,  thereby  perfecting  the  map  of  the 
county.   Referred  to  the  first  standing  committee. 

The  PRESIDENT  also  presented  a  commu- 
nication from  the  Comptroller,  in  re  ation  to  the 
dents  and  revenues  of  the  State,  winch  was  ap- 
propriately  referred. 

PEKSONA1.  UXRILITY. 

Mr.  COOKE  offered  the  following  resolution: 

Pesolvea,  Thit  lh»-  standing  comniuee  on  cnrieuey 
an  tniikut^he  insirucled  to  etiqniie  and  report  con- 
ceniitiat  he  expediency  of  a  cnistiui  ioiint  provision, 
r-q1  iiiiig  the  leioshiu  e  to  pass  a  l-iw  for  theeqtiitt- 
tde  liq  id  ition  «'f  the  pcfoiutl  I'uib  lily  of  b  •  ttka»  to  iheir 
creditors  to  pr«  veui  unnecessary  •fttg.ttiu.t  and  delay 
iu  ihts enforcement  of su.h  liabilities 

Mr.  TOvVNSEND  inquire  I  what  the  gentle- 
man  intended  by  the  words  personal  liability  of 
bankers?  He  supposed  there  were  no  cases 
where  they  were  liable,  except  those  covered  by 
the  report  of  the  committee  on  that  subject. 

Mr.  COOK  replied  that  to  make  bankers  is. 
suing  currency  responsible  personally  was  one 
thing  -but  to  provtle  the  means  by  which  this 
liability  should  be  adjusted,  and  liquidnted  with- 
in a  reasonable  time,  was  another.  He  would 
vote  to  make  them  personally  liable  so  lar  as 
currency  was  concerned,  provided  some  speely 
mode  of  settlement  was  provided  by  law — but 
he  woul  1  not  vote  for  it  to  go  into  effect  under 
existing  laws 

Mr.  RU43ELL  was  happy  that  the  gentleman 
hid  called  *  ttention  to  this  important  subject. 
The  great  objection  to  the  principle  of  personal 
liability  of  stockholders,  was  the  impracticability 
trnder  our  laws  of  effecting  a  speedy,  certain  and 
just  settlement  of  these  liabilities,  fn  England, 
Seotlan  1  and  other  counti  ies,  provision  had  been 
made  for  such  settlements,  which  had  been  found 
to  wcrk  well  in  c  tses  of  insolvency.  Here  the 
effort  to  settle  such  matters  had  only  resulted  in 
a  ridiculous  bandying  of  the  matter  about  from 
court  to  court,  without  effecting  the  desired  ob. 


ject,  and  making  unpopular  a  great  nnl  jti?t 
principle.  Mr.  it.  would  compel  the  Ug.slaiuie 
in  provide  for  the  equitable  adjustment  *  f  these 
liabilities— an  I  this,  in  his  juJgment.  woul  I  Le 
penectly  easy— by  some  such  mode  as  was  n 
vogue  hi  KnglatU,  requiring  a  registration  and 
sale  of  the  effects  of  mi  n^olvent  corporut;oii — 
the  ascertainment  of  the  dificeuey,  it  an\,  to 
meet  liabilities— and  the  share  pro  rata  winch 
each  stockholder  was  boun  1  to  make  good. 

Mr.  SIMMONS  ol  course  ha  I  no  objection  to 
the  enquiry.  The  exiting  law  uiigot  need 
amentaient.  But  he  could  not  assent  to  all  the 
reasons  that  had  been  umel  for  it  We  hud 
precisely,  the  law  now  which  thegent'eman  trom 
St.  Lawrence  see  ned  tow.sh  and  wh;Ch  ti.e  res- 
olution contemplated.  When  a  corporation 
failed,  where  the  stockholders  weie  personally 
liable,  a  bill  was  bled  in  Cha:c<  ry,  to  compel 
a  pro  rata  contribution,  after  selling  all  ti.e  ••!'• 
feels  ani  applying  thetn/iro  tantn,  to  make  goo! 
the  deficiency.  And  thus  the  matter  was  alt 
settled  up.  Mr.  8.  knew  this  to  be  so,  for  he 
ha  1  done  it  himself. 

Mr.  KU&SELL  asked  if  proceedings  were 
stayed  against  indhidual  stockholders,  until 
alter  the  deficiency  had  been  ascertained  and 
assessed  among  the  stockholders? 

Mr.  SIMMONS  replied  that  the  Chancellor 
controlled  that  matter.  He  knew  of  a  case 
where  two  men  went  en  and  got  julguvnis 
against  stockholders,  before  the  sale  an  t  appli- 
cation of  the  effect*  an  I  the  Chancellor  retused 
costs.  Otherwise  too,  immense  sacrifices  must 
ensue  from  the  litigation  that  would  grow  out  of 
allowing  an  individual  stockholder  to  be  sued 
for  the  entire  amount  of  a  debt ;  he  to  turn  round 
and  >ue  others  for  their  contribution.  The  gen- 
tleman from  St.  Lawrence  would  find  that  our 
predecessors  knew  something,  alter  all,  unl  had 
got  all  this  thing  beautifully  arranged  so  that 
such  matters  could  be  all  easily  settled  up-  I  t 
the  case  he  alluded  to.  the  contribution  was  less 
than  half  each  one's  stock. 

Mr.  RUSSELL  replied  that  the  legal  and 
learned  gentleman  might  be  correct;  but  Mr.  ii. 
knew  one  instance  of  a  gross  perversion  of  law 
and  litigation  growing  out  of  such  a  case. — 
The  Hossie  mining  company,  upon  its  failure 
ha  l.itabil.t'estu  the  amount  of  $45,000.  An  im- 
mense amount  ol  co&ts  had  accumulate!,  and 
though  the  ca-e  happene I  six  years  ago,  the  lit- 
isMtion  had  not  been  finally  settled  to  this  day. 
Mr.  it.  knew  that  a  bill  was  filed  by  one  stock- 
holder  before  a  vice  chancellor  to  compel  two  or 
three  others  to  make  contribution,  anl  it  was 
thrown  out  by  the  vice  chancellor.  The  courts 
of  law  decided  that  a  bill  be  filed  in  chancery 
against  all  the  corporators — unl  that  bill  was 
thrown  out  on  the  ground  that  he  ha  I  no  juris- 
diction. Now,  Mr.  R.  would  save  the  expense 
of  chancery  proceedings.  A  commission  should 
be  appointed,  as  in  cases  of  bankruptcy— through 
which  stockholders  might  be  compelle  I  it;  pay  in 
their  rateable  proportion  of  the  assets  to  leased 
in  paying  debts.  Such  a  law  would  be  va?t  y 
beneficial  in  his  opinion— at  all  events,  the  eu- 
quiry  could  do  ao  harm 
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Mr.  CAMBRELENG  merely  rose  to  express 
his  concurrence  in  the  propriety  of  the  resolu- 
tion— as  the  committee  of  which  he  was  one, 
were  acting  on  the  subject  of  general  liability. 
It  struck  him,  from  the  tenor  of  this  debate,  that 
the  difficulty  now  arose  from  our  judiciary  sys- 
tem. It  seemed  to  be  a  contest  between  chan- 
cery and  law.  Between  the  judiciary  and  bank 
committees, some  remedy  for  existing  evils  would 
no  doubt  be  suggested — for  if  the  legislature  had 
not  or  would  not  do  its  duty,  the  Convention 
should  instruct  them. 

Mr.  RUGGLES  hoped  the  resolution  would 
pass.  The  remedy  now  in  these  cases  was  in- 
tricate, tedious  and  difficult  to  be  understood  by 
the  most  careful  attention.  There  were  various 
liabilities  of  corporations — sometimes  against 
the  directors  and  in  other  eases  against  stock- 
holders—and it  was  difficult  in  some  instances — 
the  profession  had  found  it  so,  to  draw  a  bill  in 
chancery  to  meet  the  particular  case  precisely. 
The  plan  proposed  by  the  gentleman  from  St. 
Lawrence  was  the  correct  one.  A  commission 
might  be  appointed  with  full  power  to  investi- 
gate all  the  facts  and  decide  on  every  matter  in 
relation  to  an  insolvent  corporation — and  the 
facts  being  ascertained  on  which  the  bill  was 
based,  it  could  then  be  safely  drawn.  Mr.  R. 
thought  a  system  might  be  framed  which  would 
be  safe,  convenient  and  speedy,  by  which  stock- 
holders might  find  out  the  situation  of  companies 
in  which  they  were  interested,  and  creditors 
could  have  their  claims  settled  without  expen- 
sive litigation. 

The  resolution  was  adopted. 

Mr.  WHITE  offered  the  following  resolution: 

LEGISLATIVE  SESSIONS. 
Resolved— That  the  Comptroller  be  requested  to  re- 
port to  the  Convention  the  duration  of  each  session  of 
the  legislature  for  the  years  1841,  '2,  '3,  ;4and  ;5. 

Mr.  WORDEN  doubted  it  the  Comptroller 
knew  any  thing  about  it. 

Mr.  CAMBRELENG  suggested  that  the  Se- 
cretary of  State  should  be  substituted  for  the 
Comptroller. 

Mr.  WHITE  assented  to  the  suggested  amend- 
ment. 

Mr.  TOWNSEND  suggested  an  amendment, 
to  call  for  the  amount  of  compensation  that  was 
paid  to  those  legislatures  respectively. 

Mr.  WHITE  assented,  and  the  resolution  as 
amended  was  agreed  to. 

ABSENT  MEMBERS. 

Leave  of  absence  was  granted  to  Mr.  SHAW 
for  4  days,  Mr.  St.  JOHN  for  5  days,  Mr.  AN- 
GEL until  Monday  next,  Mr.  HYDE  for  10 
days  and  Mr.  FORSYTH  for  10  days. 

Mr.  WORDEN,  while  these  motions  were  be- 
ing made,  had  no  objection  to  them,  but 
the  proceeding  was,  to  say  the  least,  unusual, 
and  an  unnecessary  consumption  of  the  time  of 
the  Convention.  Why  ask  leave  of  absence, 
unless  the  Convention  has  power  to  punish  its 
members  for  being  absent?  Now  he  knew  of  no 
such  power  being  possessed  by  the  Convention. 
If  gentlemen  were  disposed  to  absent  them- 
selves with  or  without  leave,  the  Convention 
could  not  interpose,  and  it  was  therefore  an  un- 
necessary waste  of  time  to  offer  and  act  upon 
these  resolutions  and  to  record  them  on  the  jour- 
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naL    He  doubted  if  they  could  even  call  the 
House, in  the  parliamentary  mode  of  proceeding. 

The  PRESIDENT  announced  the  unfinished 
business  to  be  next  in  order. 

Mr.  WORDEN  said  it  seemed  to  him  in  this 
very  thin  state  of  the  house  it  was  hardly  dis- 
creet to  go  into  committee  of  the  whole,  and 
pass  any  resolution  or  take  any  vote  to-day,  for 
there  are  enough  away  probably,  with  the  aid 
of  gentlemen  who  are  here,  to  move  a  recon- 
sideration at  any  time,  and  thus  consume  much 
time  unnecessarily.  It  struck  him  they  should 
not  promote  the  business  but  the  rather  retard  it 
by  giving  occasion  for  motions  of  reconsidera- 
tion; they  had  therefore  better  adjourn  until  to- 
morrow. 

Mr.  CROOKER  remarked  that  there  were 
about  70  members  present,  and  he  apprehended 
they  would  not  have  more  for  a  week. 

Mr.  WORDEN  replied  that  he  would  adjourn 
for  a  week  then.  He  found  that  many  of  those 
gentlemen  who  made  eloquent  speeches  against 
any  adjournment  the  other  day,  were  now  ab- 
sent. 

Mr.  STRONG  desired  the  gentleman  from  On- 
tario to  withdraw  his  motion,  to  enable  him  to 
ask  for  leave  of  absence  for  a  gentleman. 

Mr.  WORDEN  assented. 

Mr.  STRONG  then  asked  for  leave  of  absence 
for  Mr.  CHATFIELD  for  two  days.  [Laugh- 
ter.]  He  was  sure  the  gentleman  from  Otsego 
must  be  sick,  or  he  would  be  present.  [Re 
newed  laughter.] 

Leave  was  granted  unanimously. 

Mr.  WORDEN  had  no  desire  to  press  his  mo- 
tion, if  gentlemen  were  of  opinion  they  could 
safely  proceed  with  business.  He  then  renewed 
his  motion.  k 

Mr.  KENNEDY  called  for  the  yeaslnd  nays. 
He  desired  to  have  the  yeas  and  nays  to-day  on 
some  question,  and  he  thought  this  was  as  fa- 
vorable an  occasion  as  any  other. 

The  yeas  and  nays  were  ordered,  and  resulted 
thus,  yeas  7,  nays  72,  as  follows: 

AYES— Messrs.  Hoffman,  Kingsley,  Rhoades,  Sha- 
ver, Simmoas,  Townsend,  Worden— 7. 

NOES— Messrs.  Allen,  Archer,  Ayrault,  F.F.  Backus, 
Baker,  Bascom,  Bergen,  Bowdish,  Brayton,  Brown, 
Bruce,  Brundage,  Bull,  Burr,  Cambreleng,  R.  Camp- 
bell, jr.,  Clyde,  Cookj  Crooker,  Cuddeback,  Danforth, 
Dodd,  Dorlon,  Dubois,  Flanders,  Gebhara,  Greene, 
Hotchkiss,  Hunt,  E.  Huntington,  Kennedy,  Kernan, 
Loomis,  Mann,  McNeil,  Maxwell,  Morris,  Nellis,  Nich- 
olas, Nicholl,  0;Conor,  Parish,  Patterson,  Penmman, 
Porter,  Riker,  Ruggles,  Russell,  Salisbury,  Sanford, 
E.  Spencer,  W.  H.  Spencer,  Stanton,  Strong,  W.  Tay- 
lor, Tuthill,  White,  Willard,  Witbeck,  Woo<LW.  B. 
Wright,  A.  W.  Young,  the  President— 12.  * 

So  the  Convention  refused  to  adjourn. 

Mr.  WORDEN  said  his  object  was  the  same 
as  that  of  the  gentleman  from  New- York,  (Mr. 
Kennedy.)  It  was  now  accomplished,  and  they 
had  now  an  opportunity  to  compare  the  list  with 
the  list  of  those  very  scrupulous  gentlemen  who 
spoke  here  so  eloquently  the  other  day  in  oppo- 
sition to  the  adjournment.  He  now  moved  that 
the  Convention  go  into  committee  of  the  whole 
on  the  article  which  had  been  previously  under 
consideration. 

EXECUTIVE  DEPARTMENT. 

The  Convention  resolved  itself  into  commit 
tee  of  the  whole  on  the  report  of  Mr.  MORRIS 
on  the  powers  and  duties  of  the  Executive,  Mr 
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PATTERSON  in  the  chair,  in  the  absence  of 
Mr  CHATFIELD. 

The  CHAIRMAN  stated  the  question  to  be  on 
the  motion  of  Mr.  RUSSELL  to  strike  out  the 
second  section  and  insert  a  substitute  making 
every  qualified  elector  eligible  to  the  office  of 
Governor. 

Mr.  HUNT  wished  to  correct  a  serious  misap- 
prehension which  existed  in  many  quarters,  of 
the  bearing  of  his  argument  at  an  early  stage  of 
this  discussion.  I  contended  <said  he)  that  we 
had  no  right  to  restrict  the  free  choiee  of  the 
people  when  acting  in  their  sovereign  capacity, 
and  that  they  cannot  do  so  themselves  without 
derogating  from  their  sovereignty.  Many,  I 
find,  think  we  cannot  recognize  this  principle 
without  destroying  all  authority  over  the  citizen, 
and  placing  him  above  the  law.  This  misap- 
prehension comes  from  confounding  the  rights 
and  powers  of  the  people  as  an  organized  whole, 
with  the  rights  and  powers  of  the  persons  con- 
stituting this  whole,  when  regarded  in  their  in- 
dividual capacity.  This  distinction  should  be 
always  kept  in  sight.  The  people,  as  a  whole, 
are  the  sovereign — the  persons  constituting  the 
sovereignty  are,  considered  individually,  the  sub- 
jects. The  whole,  being  superior  to  the  parts, 
can  give  laws  to  the  parts,  and  give  laws  to  its 
servants  and  «teputies  also — but  it  cannot  give 
laws  to  itself  without  committing  an  absurdity  j 
for  law  is  the  voice  of  a  superior  to  an  inferior, 
not  ©f  an  equal  'oan  equal.  Equals  bind  them- 
selves by  treaties,  not  by  laws— ^and  no  power 
can  make  a  treaty  with  itself.  So  whether  you 
regard  the  restrictions  upon  the  sovereign  power 
of  the  State  contained  in  section  2.  in  the  light  of  a 
contract  or  a  law,  they  are  invalid  and  absurd  in 
either  case.  Whenever  the  people  might  choose 
to  disregard  them  they  could  do  so,  and  no  satis- 
faction could  be  obtained  from  any  quarter. 

I  should  be  guilty  of  disrespect  were  I  not  to 
notice  at  least  some  of  the  able  arguments  that 
have  been  offered  by  gentlemen  who  dissent  from 
the  views  I  expressed.  Perhaps  the  most  effec- 
tive of  these  arguments  was  that  of  my  esteemed 
colleague,  [Mr.  Nichol.]  I  understood  him  to 
say,  in  substance,  that  the  principal  design  of  a 
constitution  was,  to  restrain  the  people  from  ex- 
ercising undue  powers,  and  especially  from  plun- 
dering or  oppressing  the  minority  j — in  fact,  that 
the  restriction  of  the  power  of  the  people  (not 
their  delegates)  within  due  bounds,  was  one  of 
the  great  objects  we  were  chosen  to  accomplish 
But  I  must  have  misunderstood  him.  Mr.  Jef- 
ferson^  to  whose  general  opinions  upon  govern- 
ment my  colleague  will  subscribe  quite  as  fully 
as  I  do,  declares  that  ^governments  are  republi- 
can only  in  proportion  as  they  embody  the  wiJl 
Of  the  people  and  execute  it."  Ch.  Justice  Ta- 
ney says  (I  quote  from  memory)  <%that  the 
sovereignty  of  the  people  can  never  be  limited 
or  stopped  j  for  if  this  could  be  done  in  a  single 
instance,  or  for  a  single  day,  it  might  be  done  in 
every  instance,  and  for  ever."  My  colleague's 
remarks  would  have  much  force  if  applied  to  the 
federal  constitution,  which  is  in  most  respects  a 
permanent  treaty  between  sovereign  States,  but 
none  when  applied  to  the  constitution  of  an  in- 
dependent State. 

The  gentleman  from  Chautauque  [Mr.  Mar- 
vin! made  a  *ery  skilful  use  of  the  doctrine  that 


governments  derive  their  just  powers  from  the 
consent  of  the  governed.  Suppose  the  governed 
of  this  State  should  at  some  future  time  not  only 
consent  but  desire  to  be  governed  by  a  man  un- 
der thirty  years  of  age,  would  he  carry  out  this 
doctrine  by  forcing  an  older  man  upon  them 
against  their  wishes  ? 

The  gentleman  from  Allegany  [Mr.  Angel] 
considered  that  it  would  be  no  more  derogatory 
to  the  people  to  prohibit  them  from  electing  a 
Governor  under  thirty,  than  it  is  to  say  no  per- 
son shall  have  power  to  bind  himself  by  any  con- 
tract while  under  twenty-one.  If  he  will  show 
me  that  the  people  as  a  whole  are  not  sovereign, 
or  that  individuals  are  sovereign,  I  will  admit 
him  to  be  correct.  Until  he  does  so,  I  must  de- 
ny that  there  is  any  analo?y  between  the  two 
cases.  Any  man  of  full  age  may  delegate  al- 
most any  power  he  has  to  a  deputy  or  agent  of 
15  if  he  chooses.  Would  he  deny  to  the  sove- 
reign a  discretion  which  every  subject  of  mature 
age  may  fully  exercise? 

But  I  do  not  feel  called  on  to  review  or  to  an- 
swer all  the  arguments  advanced  against  the 
doctrine  I  advocate.  I  leave  that  to  abler  men. 
My  chief  motive  in  trespassing  upon  the  com- 
mittee at  this  time  is,  as  aleady  intimated,  to 
show  that  the  doctrine  of  the  sovereignty  of  the 
people,  and  of  the  inviolability  of  that  sovereign- 
ty, by  no  means  implies  that  individual  citizens 
are  above  the  law,  or  that  the  sovereign  is  ab- 
solute and  lawless.  My  notions  concerning  the 
rights  and  powers  of  government  are  briefly 
these : — The  only  perfect  government  known 
among  men,  is  self-government  God  has  writ- 
ten certain  laws  upon  the  heart  of  each  indivi- 
dual, and  requires  him  to  govern  himself  by  them. 
But  some  are  too  foolish  to  clearly  understand 
these  laws,  and  thousands  are  too  wicked  to 
obey  them.  Thousands  will  not  govern  them- 
selves ;  and  they  must  therefore  submit  to  a 
greatly  inferior  government  from  others.  The 
establishment  of  such  less  perfect  government 
is  fully  justified,  and  can  only  be  justified,  by 
the  plea  of  necessity.  The  right  to  institute  ar- 
tificial governments  is  incidental  to  the  right  of 
self-preservation.  They  can  therefore  claim  no 
powers  that  are  not  strictly  subordinate  and  sub- 
servient to  this  right.  They  cannot  lawfully 
meddle  with  the  man  who  will  and  wisely  gov- 
erns himself,  unless  it  be  to  claim  his  aid  and 
place  him  in  a  post  of  honor.  If  they  impose 
unnecessary  restraints — if  they  trample  upon 
private  rights — if  they  are  false  to  the  public  in- 
terests— then  they  become  transformed  into  tyra- 
nies.  They  are  no  longer  governments,  but 
subjects  requiring  government  for  themselves  ; 
and  it  is  the  duty  of  all  honest  men  to  unite  for 
their  correction,  or  if  need  be,  for  their  over- 
throw. But  while  they  exist  and  confine  them- 
selves to  their  legitimate  duties,  they  should  be 
respected,  and  all  their  attributes,  especially  the 
vital  attribute  of  sovereignty,  should  be  held  sa- 
cred. The  grand  objection  to  the  section  under 
consideration  is,  that  it  seeks  to  restrict  the  sove- 
reignty in  its  legitimate  sphere  of  action — a 
course  not  only  wrong  but  absurd j  for  if  the 
power  restricting  be  not  greater  than  the  power 
restricted,  the  restriction  amounts  to  nothing — 
and  if  it  be  greater,  then  the  power  restricted  is 
no  longer  sovereign. 
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Mr.  B  AS  COM  said  he  did  not  ask  the  com- 
mittee to  delay  action  on  his  own  account,  tho' 
he^had  but  just  reached  town  after  riding  all 
night.  He  intended  to  reply  to  the  positions 
taken  by  two  or  three  gentlemen,  neither  of 
whom  were  now  in  their  seats — and  if  he  went 
on,  it  might  perhaps  appear  discourteous  to  them 
to  reply  in  their  absence.  But  if  such  was  the 
pleasure  of  the  committee,  he  would  continue 
his  remarks  which  were  suspended  by  the  •ad- 
journment on  Thursday — presuming  that  no  oth- 
er member  desired  to  speak  to  so  thin  a  house- 
(No  objection  being  made,)  Mr.  B.  went  on  to 
speak  of  the  restrictions  in  the  section  under 
consideration.  They  were  originally  that  the 
Governor  should  be  a  native,  30  years  of  age, 
and  a  resident  in  the  state  for  five  years  These 
were  substantial  restrictions,  and  perhaps  re- 
quired particular  consideration.  These  were 
the  points  on  which  gentlemen  commented  who 
took  ground  for  these  restrictions.  As  to  this 
limitation  of  age,  how,  he  asked,  did  gentlemen 
hope  to  enforce  obedience  to  it? 

Mr.  MORRIS  suggested  that  the  restrictions 
as  to  age  and  nativity  had  been  struck  out. 

Mr.  BASCOM:— True— but  the  Chair  decid- 
ed that  the  whole  subject  was  open,  and  the  gen- 
tlemen he  proposed  to  answer  took  that  latitude. 
The  CHAIR  replied  that  the  present  occupant 
of  the  chair  dissented  from  that  decision — and 
thought  the  whole  subject  was  not  under  discus- 
sion. The  question  was  on  striking  out  all  that 
remained  of  the  section,  and  inserting  a  clause, 
making  every  qualified  elector  eligible- 
Mr.  BASCOM  said  he  should  say  very  little 
about  that,  but  a  good  deal  about  something 
else. 

Mr.  CAMBRELING  suggested  that  the  sub- 
ject of  a  restriction  of  any  description  involved 
every  other  limitation— and  that  the  whole  sub- 
ject was  open. 

Mr.  BASCOM  expressed  his  obligations  to 
the  gentleman  for  the  suggestion. 

Mr.  RUSSELL  remarked  that  five  or  six  gen- 
tlemen had  discussed  the  whole  subject  on  this 
motion. 

The  CHAIR  would  not  interrupt  the  gentle- 
man, unless  others  did. 

Mr.  BASCOM  went  on  to  insist  that  you  could 
not  enforce  this  qualification  of  age,  if  it  was 
left  in  the  constitution-  Suppose  a  majority  of 
the  people  should  inadvertently  elect  a  governor 
who  was  under  30.  Would  the  majority  relin- 
quish their  favorite  man  merely  because  he 
should  be  found  to  be  in  fact  a  little  under  30? 
If  we  should  come  to  this,  we  should  find  it  ne- 
cessary to  submit  to  an  infraction  of  the  consti- 
tution, or  anarchy  must  ensue.  As  to  the  quali- 
fication of  residence,  in  the  form  in  which  it 
stood  here,  it  was  objectionable  because  such 
residence  was  not  required  to  be  next  preceding 
the  election.  It  might  occur,  as  it  did  some- 
times, that  a  man  entirely  qualified,  might  have 
resided  out  of  the  state  for  some  time.  Such 
a  man  must  under  this  provision,  perform  six 
months'  quarantine,  to  get  foreign  influences  out 
of  him,  before  he  could  be  a  candidate  for  go- 
vernor. We  to  be  sure  had  abundant  material 
for  Executives  at  home — but  the  man  that  the 
people  might  most  desire,  as  best  qualified, 
might  not  be  eligible.    As  to  the  word  native, 


he  regarded  it  as  settled  that  that  must  come 
out.     And    but   for   the  suggestions    thrown 
out   by    the    gentlemen    from    Dutchess    and 
Essex   (Messrs.    Tallmadge    and    Simmons) 
in  regard  to  the  reasons  why  it  was  left  out  of 
the  constitution  of  1777,  and  inserted  in  that  of 
1821,  he  should  not  have  thought  it  necessary 
to  have  said  a  word  on  the  subject.     If  there 
were  any  one  thing  that  should  induce  us  to  be 
firm  in  excluding  this  word,  it  was  the  doctrine 
to  which  allusion  had  been  so  often  made  of  ex- 
patriation— the  doctrine  that  a  natural  born  Bri- 
tish subject  could  not  throw  off  his  allegiance.— 
A  large  portion  of  our  foreign  population  were 
from  that  government,  and  the  doctrine  should 
be  met  and  repelled  on  every  proper  occasion. — 
The  way  that  question  was  met  by  the  Conven- 
tion of  1821,  seemed  to  him  just  about  as  extra- 
ordinary, and  as  ill  calculated  to  effect  the  ob- 
ject, as  the  mode  of  carrying  on  hostilities  attri- 
buted to  the  Dutch  by  the  veritable  historian 
Diedrick  Knickerbocker.     That  was  to  collect 
together  every  thing  they  had  purchased  and 
paid  for,  of  the  nation  with  whom  they  were  at 
war,  and  burn  them  in  one  huge  pile.    This  was 
about  as  singular  a  mode  of  carrying  on  hostili- 
ties against  the  doctrine  of  expatriation  as  that 
of  our  illustrious  ancestors.     But  Mr.  B.  rose 
mainly  to  enter  his  dissent  to  some  other  posi- 
tions taken  by  the  advocates  of  these  restrictions. 
The  gentleman  from  Columbia  (Mr.   Jordan) 
had  it  that  we  came  here  with  restricted  duties. 
This  doctrine  of  restrictions  was  to  be  begun  on 
ourselves.     We  were  to  begin  it  on  ourselves.-— 
The  position  was  that  we  were  to  do  what  the 
people  sent  us  here  to  do.    That  would  be  found 
to  be  a  rule  of  difficult  application.    We  should 
find,  when  we  came  to  compare  views  on  this 
question  of  what  we  were  sent  here  to  do,  that 
we  had  little  to  do.     One  might  be  sent  here  to 
effect  one  reform — another,   another.    Mr.  B. 
doubted  whether  we  should  find  that  the  masses 
of  the  people  had  decided  in  favor  of  any  single 
proposition  we  might   debate  here       Mr.   B. 
knew  there  were  complaints  about  the  judiciary. 
Yet  he  knew  that  the  people  were  far  from  being 
anxious  as  to  the  propriety  of  abolishing  the  pre- 
sent system  and  substituting  another.  There  had 
been  complaints  also  about  State  debt,  and  the 
action  of  the  legislature  on  that  subject — but  he 
doubted  whether  a  majority  of  the  people  had 
so  settled  down  on  the  matter  as  to  require  at 
our  hands  restrictions  on  the  legislature  in  that 
respect.    He  knew  there  were  a  great  many 
subjects  of  local  complaint,  that  it  could  not  be 
insisted  that  a  majority  of  the  people  had  sent 
us  here  to  reform.      Take,    for  instance  the 
question  that  had  agitated  the  counties  in  this 
neighborhood — the  very  question  which  the  gen* 
tleman  from  Columbia  would  urge  here  as  call* 
ing  for  a  reform — and  would  the  gentleman  sa  ^ 
that  a  majority  of  the  people  had  sent  us  here 
to  consider  that  question?    We  came  here  to 
listen  to  and  consider  the  various  subjects  that 
were  matters  of  complaint  in  the  various  loca- 
lities in  the  State,  though  urged  by  a  small  por 
tion  of  the  people  of  the  State,  and  to  decide 
whether  they  were  well  founded,  and  whether 
the  propositions  designed  to  meet  these  com- 
plaints were  intrinsically  just  and  right.   Mr.  B. 
had  supposed  all  would  concede  that  our  duties 
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Were  general— that  they  required  of  us  a  gene- 
ral examination  of  every  section  of  the  constitu- 
tion.   If  not,  why  did  we  direct  the  appointment 
of  18  or  20  committees,   giving  them  in  charge 
every  Dranch  of  the  government  and  every  sec- 
tion of  the  constitution?    Were  we  to  be  told 
that  we  were  confined  to  such  a  view  of  the  sub- 
ject as  the  people  had  decided  we  should  go  to 
work  upon?    But  the  gentleman  from  Columbia 
would  lestrict  us  still  further.    We  were    to 
make  nothing  new,  according  to  his  view  of  the 
subject.     He  represented  us  as  being  here  with 
brushes  and  paint  and  putty  and  tinkering  tools, 
to  stop  up  cracks   and  brush  over  deformities, 
leaving  things  essentially  as  they  are  now. — 
Mr.  B.  came  here  with  no  such  instructions  or 
limitations.     He  had  been  directed  to  stop  at  no 
certain  point,  in  the  way  of  reform,  but  to  go 
forward  in  that  work  in  the  direction  and  to  the 
extent  which  should  appear  to  be  necessary;  and 
he  should  do  this  wit1!  the  more  fearlessness  un- 
der the  evident  anxiety  of  certain  gentlemen  to 
arrest  his  course.     The   old   constitution   had 
caused  dissatisfaction.    And  whilst  some  were 
finding  fault  with  one  section  and  another  with 
another — that  instrument  was  held  up  for  our 
veneration!     One  gentleman  wanted  to  sanctify 
one  section  and  another  another — until  we  should 
find  the  whole  instrument  too  sacred  for  our 
touch!    And  the  idea  that  such  is  wr  itten  in  the 
constitution  of  1821,  seemed  to  be  quite  conclu- 
sive against  any  change!    They  seemed  to  work 
with  the  constitution  of  1821  as  the  Mahomedan 
did  with  a  hog,  when  they  had  an  inclination  for 
bacon.    It  was  forbidden  food  with  them,  for  the 
curse  of  the  Prophet  rested  on  the  whole  animal. 
And  yet  one  of  the  faithful  would  sanctifyone  por- 
tion of  the  animal  and  another  another,  as  not  co- 
ming within  the  intention  of  the  Prophet.   'Sure- 
ly,'said  one,  'the  good  Prophet  did  not  mean  to 
proscribe  the  head,'  and 'surely  not  the  tail,'  and 
so  on,   until  by  piecemeal   they   absolved  the 
whole  from  the  interdict,  from   cne  end  to  the 
other.    We  might  as  well  adjourn  and  go  home, 
and  tell  the  people  that  the  constitution  is  all 
right  and  that  their  complaints  are  ill  founded. 
Mr.  B.  wanted  gentlemen  to  go  in  detail  into  the 
beauties  of  this  old  constitution,  when  they  in- 
sisted that  we  should  not  touch  it.     He  wanted 
them  to  tell  him  whether  it  was  the  judiciary 
system  that  claimed  their  admiration — whether 
the  substitute  which  it  provided  for  the   old 
council  of  appointment,  was  one  of  those  beau- 
ties— for  which  they  claimed  our  adoration — or 
whether  the  restriction  on  the  elective  franchise 
was  one  of  these  beauties  ?      Would  these  gen- 
tlemen tell  him  whether  the  appointing  power 
was  lodged  when  it  should  be  ?    He  invited  them 
to  look  at  the  unjust  imposition  of  taxes  pro- 
vided for  in  that  instrument.    One  of  them  was 
the  tax  on  the  consumer  of  an  article  of  neces- 
sity.       His     constituents    when    they     went 
to  a  salt  manufacturer  and  paid  a  shilling  a 
bushel    for    the     article,    must    turn     round 
and  pay  the  state  another    shilling    for   car- 
rying it  away.    The  truth  was,  very  few  of  the 
innovations  made  by  the  Convention  of  1821, 
were  satisfactory  to  the  people.    Mr.  B.  point- 
ed to  the  restrictions  placed  by  the  Convention 
of  1821  upon  the  right  of  suffrage— the  qualifi- 
cation  especially  of  having  done  military  duty 


during  the  year  preceding  the  election — and  he 
alluded  to  the  fact  that  this  qualification  drove 
from  the  polls  some  of  the  revolutionary  vete- 
rans who  were  then  too  infirm    for  military 
trainings  or  labor  on  the  highways.    This,  he 
said,  was  not  the  liberal  extension  of  the  fran- 
chise which  the  people  expected — and  through 
the  action  of  the  legislature,  they  left  nothing  of 
these  qualifications  save  the  beautiful  provision 
of  that  Convention  which  based  political  rights 
on  shades  of  complexion.    Again,  acting  on  the 
idea  that  the  further  certain  power  was  removed 
from  the  people  the  better,  the  Convention  of  J21 
made  provision  that  every  justice  of  the  peace 
in  the  state  should  be  of  the  same  political  caste 
with  the  Governor  himself.    That  provision  also 
the  people  abrogated.   As  to  the  judiciary,  a  very 
good  system  administered  by  able  and  talented 
officers,  had  to  give  place,  under  the  edict  of  the 
convention  of  1821,  to  a  system  not  as  good,  and 
to  incumbents  no  better.    These  restrictions  on 
the  elective  franchise,  and  others  of  which  the 
instrument  was  full,  had  rested  under  popular 
condemnation  almost  from  the  time  of  its  adop- 
tion.    And  Mr.  B.   was  not  one  of  those  who 
with  paint  brush  and  putty  knives  were  ready 
to  stop  up  cracks  and  gloss  over  deformities. — 
He  came  here  with  a  disposition  to  unite   with 
others  in  an  honest  attempt  to  make  a  constitu- 
tion founded  on  correct  and  just  principles.     He 
would  have  restrictions  in  it — but  they  must  be 
restrictions  on  the  delegate  powers  rather  than 
on  the  people  themselves.  One  great  object  with 
us  should  be  to  secure  a  good  judiciary  system, 
by  which  the  controversies  which  were  constant- 
ly arising  might  be  settled  with  convenience,  dis- 
patch,  and    satisfaction    to    parties.     Another 
should  be  to  put  salutary  restrictions  on  the 
power  of  the  legislature — not  however   that  we 
could  make  a  bed  or  pillow  on  which  the  people 
could  rest  in  ease  and  security,  without  watch- 
ing their  agents,  but  we  were  bound  to  secure 
the  public,  with  ordinary  vigilance  on  their  part, 
against  the  excesses  of  legislation.     We  were 
bound  also  to  perfect  a  system  of  common  school 
education,   which   should    challenge  a  parallel 
in  the  world,  and  which  should  put  at  rest  the 
imputation  that  Monarchies  had  better  schools 
than  Republics.     We  were  bound  also  to  adopt 
some  principle  by  which  our  internal  improve- 
ments might  be  safely  and  properly  extended, 
until  their  blessing  should  reach  every  corner  of 
the  state — the  whole  so  managed  that  political 
parasites  should  not  pocket  half  the  benefit  of 
the  system.     If  we  went  forward  and  provided 
such  securities  as  experience  had  shown  to  be 
necessary  to  sustain  popular  institutions  in  their 
vigor  and   efficiency,   we  should  find   no  need 
of  these  restrictions  on  the  popular  action.  Ap- 
ply them   to  the   Governor,  and  we  must  go 
through  the  list — making  them  applicable  to  all 
other  officers  who  we  may  make  elective.    Better 
leave  the  qualifications  of  their  agents  to  the  di- 
rect judgment    and   discrimination  of   the  peo- 
ple— and  proceed  upon  the  assumption  that  they 
will  be  as  capable  of  judging  ten  years  or  more 
hence,  of  the  proper  age  and  qualifications  o4 
their  officers,  as  we  can  be.    Mr.  B.  closed  with 
some  remarks  in  support  of  his  former  declara 
tion  that  the  doctrine  of  expatriation  was  par 
of  the  common  law  of  England,  and  quoted  ? 
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proclamation  of  the  Prince  Regent  in  1844,  in 
which  it  was  asserted  to  be  such — calling  atten- 
tion to  the  inconsistency  and  impropriety  of 
adopting  in  our  constitution,  without  reserva- 
tion, as  was  done  in  our  former  constitutions, 
the  common  law  of  England. 

Mr.  SIMMONS  desired  permission  to  explain, 
to  prevent  any  misunderstanding.  He  intended 
to  affirm  that  the  subject  of  perpetual  allegiance 
was  the  doctrine  of  the  whole  world  so  far  as 
we  know — though  it  was  growing  weaker  and 
weaker,  and  becoming  obsolete  in  practice,  it 
would  seem,  in  every  nation.  That  it  was  the 
now  existing  law  of  every  nation  of  Europe, 
there  could  be  no  doubt.  He  found  in  the  code 
Napoleon  it  was  laid  down  in  very  strong  terms, 
and  we  know  it  has  always  been  the  doctrine  of 
England,  and  of  the  ancient  world — the  Ro- 
mans and  the  Greeks.  Every  gentleman  ac- 
quainted with  the  classics  would  agree  with  him 
as  to  the  existence  of  ihe  doctrine,  that  no  man 
can  put  off  his  country.  Now,  however,  there 
seemed  to  be  some  difficulty  in  settling  the  ques- 
tion. The  doctrine  might  be  permitted  to  stand, 
and  yet  they  might  consent  to  take  the  risk  of 
electing  their  Governor,  even  if  he  should  hap- 
pen to  be  placed  in  that  condition  in  which  he 
would  owe  an  actual  allegiance  to  his  adopted 
country,  and  an  obsolete  and  antiquated  one  to 
another.  There  were  two  sides  to  every  ques- 
tion, and  he  would  put  it  to  gentlemen  if,  in  a 
country  like  ours,  where  we  always  govern  by 
party  spirit,  we  should  get  into  a  war  with  Great 
Britain,  and  there  should  be  a  strong  party  a- 
gainst  the  war,  and  many  should  remove  into 
Canada,  and  there  get  naturalized  and  be  taken 
in  arms,  would  there  not  be  many  that  would 
like  to  treat  them  as  traitors  to  our  own  country? 
Many  men  would  be  unwilling  to  give  up  the 
right  in  their  own  behalf.  And  yet  he  thought 
it  ought  to  be  put  down,  and  that  the  tendency 
of  modern  civilization  was  to  put  it  down.  He 
was  therefore  willing  to  elect  a  naturalized  per- 
son, without  regard  to  that  double  allegiance  — 
But  one  word  more  as  he  was  up  in  addition  to 
what  he  had  said  before.  Let  it  be  remember- 
ed that  the  question  of  natural  born  and  natural- 
ized citizen  is  disposed  of — that  we  have  not  now 
any  question  about  that.  The  question  is  now 
then  just  as  if  there  was  no  other  nation  in  ex- 
istence but  one,  and  no  citizen  who  was  not  na- 
tural born  in  it  The  question  then  is,  what 
age  is  proper  at  which  a  person  shall  be  made 
Governor,  or  hold  any  other  important  state  of- 
fice? He  would  simply  suggest,  as  he  did  the 
other  day,  that  we  do  find  it  important  in  many 
things  to  fix  a  period  regulating  the  age  at  which 
a  person  has  competent  discretion  to  act.  Even 
the  amendment  of  the  gentleman  from  St.  Law- 
rence (Mr.  Russell)  establishes  an  age  by  im- 
plication— the  age  of  21;  and  the  question  is  whe- 
ther for  the  purpose  of  the  great  public  interests 
here  involved,  it  should  be  21,  25,  or  30.  No 
gentleman  would  abolish  21  as  the  age  for  legal 
competency.  The  principle  then  was  given  up, 
that  there  should  be  no  limit  of  age  at  all,  and  the 
question  simply  was  what  in  this  case  that 
age  should  be.  Gentlemen  were  aware  that 
ages  have  been  fixed  upon  by  law  for  different 
purposes.  For  the  purposes  of  committing  crime 
the  law  says  that  a  person  under  seven  years  of 


age  is  incompetent.  Between  the  age  of  seven 
and  fourteen,  the  law  presumes  the  person  to 
be  incompetent,  but  allows  competency  to  be 
proved.  Between  the  ages  of  fourteen  and 
twenty-one,  the  law  presumes  competency,  but 
allows  the  incompetency  to  be  shown.  And 
from  the  age  of  sixteen,  the  laws  allows  a  per- 
son to  make  the  most  important  contract  which 
can  be  made — the  contract  of  marriage.  So 
they  found  that  ages  were  fixed  by  law  for  dif- 
ferent purposes,  according  to  the  difference 
and  importance  of  the  office  to  be  performed. — 
He  believed  in  some  of  the  New-England  states 
a  female  was  competent  to  pass  property  at  the 
age  of  eighteen.  He  knew  it  was  so  in  Ver- 
mont. But  in  this  state  we  put  it  at  twenty- 
one.  A  very  few  years  ago  a  majority  of  the 
European  nations  required  twenty-five  to  be 
the  period,  which  we  limit  at  twenty-one,  of 
competency  to  do  certain  acts.  That  was  the 
old  law  of  France  in  Bonaparte's  time  ;  and 
now  the  question  is  whether,  inasmuch  as  some 
period  must  he  fixed  upon  for  the  performance 
of  political  duties,  we  will  take  the  limits  fixed 
in  other  matters — for  voters  for  instance, — or 
raise  the  ages  so  as  to  comport  with  the  elevated 
duties,  more  enlarged  views,  and  sober  thought, 
that  ought  to  be  the  qualifications  of  state  offi- 
cers. It  appeared  to  him  it  would  be  discreet 
to  have  a  little  more  age  attached  to  persons 
holding  state  offices,  and  it  seemed  to  be  con- 
ceded on  this  floor  that  the  people  would  not 
elect  anybody  under  30  years.  If,  then,  as  a 
general  rule,  it  had  been  seen  to  be  fit  and  pro- 
per, it  would  be  no  less  if  the  rule  were  declared 
in  the  constitution.  The  doctrine  of  want  of 
power  was  hardly  to  be  endured.  And  here  he 
would  take  occasion  to  suggest  to  those  gentle- 
men who  were  opposed  to  the  limit  of  age,  if 
they  were  not  after  all  on  the  aristocratic  side  of 
the  question.  At  what  period  do  our  young  men 
in  the  country  become  capable  of  taking  the 
field  as  competitors  for  state  offices  ?  It  must 
be  remembered  that  most  of  our  distinguished 
men  were  self-made — men  who  had  had  to  go  to 
work  like  Roger  Sherman  and  Col.  Young,  who 
with  lamp  and  book  had  made  themselves  learn- 
ed and  fit  for  any  station.  And  what  age  was 
it  at  which  such  men  were  capable  of  taking  the 
field  ?  Was  it  till  about  30  ?  But  if  they  open- 
ed the  door — if  they  threw  it  open  wide — were 
they  not  opening  it  to  the  rich,  and  giving  a  mo- 
nopoly to  those  who  have  been  able  to  pass 
through  college,  get  Dr.  Nott's  diploma,  travel 
through  Europe,  and  come  back  a  De  Witt  Clin- 
ton, or  Governor  Tompkins  No.  3?  Now,  he 
wished  it  left  to  our  middle  classes,  as  well  as  to 
the  high.  He  wished  gentlemen  would  think  on 
this  subject,  for  it  would  bear  reflection. 

Mr.  WORDEN  asked  what  the  gentleman 
from  Essex  meant  by  middle  classes  under  our 
institutions  ? 

Mr.  SIMMONS  replied  the  great  mass,  that 
work  and  sweat,  and  get  their  living  in  that 
way — who  plow  and  toil  and  live  on  pork  and 
beans  as  distinguished  both  from  those  above 
and  below  them. 

Mr.  WORDEN  enquired  if  the  gentleman 
from  Essex  put  any  legally  instituted  class  above 
them  ? 

Mr.  SIMMONS  said  not  alegal,but  self  insti- 
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tttted  class.  He  added  that  this  was  a  sub- 
ject on  which  he  would  not  legislate.  When  a 
Theatre  takes  fire  all  cannot  rush  out  at  once  ; 
and  the  elevation  of  the  human  family  must 
be  according  to  God's  nature  :  instead  of  all 
scrambling  for  the  door,  it  must  be  left  free  to 
voluntary  effort ;  he  desired  the  door  left  open 
to  the  sons  of  our  farmers,  instead  of  limiting 
it  to  the  rich  men's  sons  who  became  travelled 
and  learned  at  an  earlier  period  than  the  poor 
and  self-taught  could  possibly  be.  But  as  to  the 
power  of  the  people  to  regulate  themselves,  he 
wished  to  throw  out  one  remark  and  then  he 
should  have  done.  He  held  that  the  people  had 
no  right  to  act  but  by  law;  any  other  action 
was  a  usurpation  and  a  tyranny.  But  that  was 
not  all.  Let  gentlemen  who  had  reflected  deep- 
ly on  this  subject  take  his  suggestion,  and  he 
would  then  ask  them  whether  they  ever  read  of 
a  people  from  the  commencement  of  the  world 
to  this  time,  where  the  majority  were  not  inter- 
ested in  upholding  the  laws?  It  had  been  grave- 
ly argued  on  this  floor  that  the  majority  ought 
to  go  by  law  to  secure  the  rights  of  the  minori- ' 


ty ;  but  he  asserted  that  it  was  to  secure  the 
rights  of  the  majority.  Go  where  law  does 
not  prevail,  and  a  minority  rules.  Minorities 
rule  in  proportion  to  where  the  law  fails.  Go 
back  to  the  darkest  ages  that  ever  prevailed, 
and  there  it  would  be  found  that  one  man  gov- 
erned. Gentlemen  would  find  that  where  law 
and  justice  were  recognized,  majorities  govern- 
ed.   It  was  for  majorities  he  wanted  law. 

The  CHAIRMAN  being  about  to  put  the 
question  on  the  amendment, 

Mr.  STRONG  rose  and  said  there  were  many 
members  absent,  who  perhaps  would  like  to  say 
a  word  upon  this  subject,  and  to  record  their 
votes  also.  To  give  them  an  opportunity  to  do 
so,  he  would  move  that  the  committee  now  rise 
and  report  progress  and  ask  leave  to   sit  again. 

The  motion  was  carried  on  a  division,  by  a 
vote  of  46  to  22,  and  leave  granted  accordingly, 

Mr.  RUSSELL  then  moved  that  the  Conven- 
tion adjourn^  which  was  carried  by  a  vote  of  52 
to  14. 

And  the  Convention  then  adjourned  till  to- 
morrow morning  at  10  o'clock 


WEDNESDAY,  JULY  8. 


Prayer  by  the  Rev.  Dr.  I.  N.  Campbell. 
LEGISLATIVE  PER  DIEM  AND  MILEAGE. 
Mr.  WHITE  offered  the  following, which  was 
adopted : — 

Resolved,  That  the  Comptroller  report  to  the  Con- 
vention the  amount  of  the  per  diem  pay  and  the  amount 
of  the  teavelllng  fees  drawn  from  the  treasury  by  the 
members  of  the  legislature  during  the  respective  ses- 
sions of  the  years  1841-2-3-4-5. 

EXECUTIVE  DEPARTMENT. 

On  the  motion  of  Mr.  WARD,  the  Conven- 
tion resolved  itself  into  committee  of  the  whole 
on  the  report  of  Mr.  Morris,  from  committee  No. 
five,  on  the  powers,  duties,  &c,  of  the  Gover- 
nor and  Lieut.  Governor,  Mr.  CHATFIELD  in 
the  chair. 

The  CHAIRMAN  stated  the  pending  ques- 
tion to  be  on  the  substitute  of  the  gentleman 
from  St.  Lawrence  for  the  second  section. 

Mr.  STRONG  said  it  had  become  very  fash- 
ionable to  make  excuses  for  taking  up  the  time 
of  the  Convention  on  the  subject  which  has  been 
discussed  here  for  a  number  of  days.  He  noti- 
ced that  gentlemen  who,  having  made  two  or 
three  speeches,  on  rising  again,  made  excuses 
for  taking  up  time,  and  then  straightway  pro- 
ceeded to  make  long  speeches.  Now  he  had  no 
excuses  to  make.  He  claimed  it  as  a  right  to 
•state  his  views  without  making  any  excuses 
whatever.  When  this  debate  commenced,  he 
was  at  a  loss  to  know  what  course  it  was  to 
take.  He  was  at  loss  to  discover  what  object 
was  to  be  accomplished.  Here  gentlemen  speak 
of  it  as  a  matter  of  minor  consideration,  and  yet 
continue  the  debate  day  after  day,  and  urge  it  as 
though  this  was  to  be  a  test  question  as  to  what 
restrictions  should  be  in  the  constitution.  The 
gentleman  from  Chautauque  (Mr.  Patterson,) 
said  he  did  not  understand  how  he  could  differ 
so  widely  from  his  colleague  (Mr.  Marvin), 
-representing  the  same  people.    And  yet  there 


might  be  a  reason  why  those  gentlemen  should 
differ.  One  might  have  a  view  or  a  squinting 
towards  Governor-making,  which  the  other  had 
not — and  he  apprehended  that  a  greater  part — a 
very  important  part  of  this  debate — was  aimed 
at  Governor-making,  rather  than  the  benefit  o-f 
the  dear  people.  When  he  heard  gentlemen  talk 
so  often  and  so  strenuously  of  the  "dear  peo- 
ple," he  always  suspected  that  there  was  some- 
thing behind  it  partaking  of  the  characteristics 
of  stump  oratory  during  an  exciting  election, 
when  orators  talked  long  and  loud  and  eloquent- 
ly of  the  "dear  people" — the  object  being  to  se- 
cure their  votes,  on  obtaining  which  they  have 
done  with  the  "  dear  people"  for  the  time  be- 
ing The  gentleman  from  Ontario  (Mr.  Wor- 
den,)  seemed  similarly  situated.  He  differed 
from  his  colleague;  and  the  same  reason  might 
exist  for  the  difference  in  that  county.  Mr.  $* 
believed  that  county  had  never  had  a  governor, 
though  it  had  once  or  twice  a  candidate,  and 
perhaps  gentlemen  might  think  it  about  time  to 
give  that  important  office  some  attention  for  the 
next  election.  Perhaps  the  gentleman  from 
Chautauque  too  (Mr.  Patterson,)  thought  it 
was  time  it  went  farther  wTest,  and  that  it  was 
necessary  he  should  put  in  his  claim  in  season. 
All  this  might  account  for  the  wide  difference, 
which  the  gentleman  from  Chautauque  spoke 
of,  between  gentlemen  representing  the  same 
sober  thinking  people. 

He  had  a  few  words  to  say  in  relation  to  what 
had  fallen  from  the  gentleman  from  Seneca,  (Mr. 
Bascom)  yesterday.  That  gentleman  started,  af- 
ter making  a  number  of  excuses  as  to  his  having 
travelled  all  night,  with  the  position  that  the 
present  age  is  wiser  than  the  former  age.  He 
should  have  added,  perhaps,  in  the  language  of 
the  old  saying,  li  every  generation  grows  wi- 
ser." Mr.  S.  was  satisfied  they  grew  weaker. — 
He  could  not  agree  with  the  gentleman  from  Se- 
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neca  that  all  wisdom,  or  a  greater  amount  of  it,  i 
was  congregated  in  this  Convention  that  ever  in 
any  body  before.  He  believed  that  heretofore 
they  had  had  wise,  patriotic  and  experienced 
men,  who  could  compare  with  the  present  age. 
He  did  not  believe  that  men  were  so  very  wise 
at  this  time,  that  none  before  them  had  been  so 
wise.  Nor  could  he  assent  to  the  position  taken 
by  the  gentleman,  that  if  the  restrictions  in  the 
report  were  retained  they  could  not  be  enforced. 
Now,  what  did  the  gentleman  mean?  Did  he 
mean  to  say  that  the  people  were  not  a  law  abi- 
ding people?  Did  he  mean  to  say  that  whatever 
restrictions  the  people  might  now  see  fit  to  place 
around  themselves,  they  would  turn  round  and 
violate  those  restrictions?  Why,  restrictions  had 
remained  for  25  years,  and  have  the  people  ever 
violated  them,  or  shown  a  disposition  to  violate 
them?  Was  it  not  saying  to  the  people,  "you 
are  not  capable  to  carry  out  the  agreement  you 
have  subscribed,  and  the  regulations  you  have 
established  for  yourselves."  He  had  a  better  o- 
pinion  of  the  people.  He  was  satisfied  they 
were  too  virtuous,  knowingly  to  violate  any  a- 
greement  they  might  make  by  a  constitution,  for 
after  all  it  was  nothing  more  than  an  agreement. 
But  the  gentleman  attacked  the  Convention  of 
1821,  as  unwise  and  too  restrictive.  Now,  he 
supposed  that  every  law  should  be  adopted  by 
public  opinion.  What  was  a  good  law  25  years 
ago  and  would  satisfy  the  people  then,  might  not 
be  a  proper  law  and  satisfy  the  people,  now. — 
And  when  the  constitution,  which  the  gentleman 
now  considered  as  unwise  and  restrictive,  was 
adopted,  was  it  not  considered  by  the  people? — 
The  Convention  by  which  it  was  formed  was 
constituted  as  this  was,  and  the  people  afterwards 
passed  their  solemn  judgment  on  that  article. — 
Now,  if  the  people  had  deemed  it  unwise  and  too 
restrictive,  would  they  have  adopted  it?  No:  but 
not  thinking  it  unwise  or  restrictive,  they  were 
willing  to  be  bound  by  its  provisions;  they  en- 
tered into  the  agreement  with  their  fellow- citizens 
to  abide  its  consequences.  The  gentleman  pro- 
ceeded further,  and  said  another  object  was  "to 
put  salutary  restrictions  on  the  power  of  the  le- 
gislature— not  however,  that  we  could  make  a 
bed  or  pjllow  on  which  the  people  could  rest  in 
ease  and  security  without  watching  their  agents, 
but  we  were  bound  to  secure  the  public,  with 
ordinary  vigilance  on  their  part,  against  the  ex 
cesses  of  legislation."  Now,  how  does  this  a- 
gree  with  what  lie  gentleman  had  said  before? 
He  says  that  we  are  not  to  make  a  constitution 
as  a  bed  on  which  the  people  could  rest  in  ease 
and  security,  without  watching  the  agents,  while 
in  the  same  breath  he  advocated,  and  he  had 
done  it  in  two  speeches,  the  throwing  open  the 
door  without  any  restrictions,  for  the  Governor, 
who  must  be  understood  to  be  the  representa- 
tive of  the  whole  state.  He  could  not  reconcile 
these  positions;  he  could  not  make  them  come 
together  and  be  reconciled  with  plain  common 
sense,  for  no  one  would  deny  that  the  Governor 
was  the  representative  of  the  people  and  acted 
for  the  whole  state,  and  therefore  there  should 
be  proper  restrictions  thrown  around  the  office 
to  secure  such  a  man  for  it  as  would  be  a 
proper  representative  of  the  Empire  State. — 
But  the  gentleman  gave  utterance  to  another 
sentiment  on  which  he  desired  to  make  a  re- 


mark. The  gentleman  had  said  that  to  insist 
upon  the  petty  qualifications  for  the  office  of 
governor,  as  to  whether  he  should  be  a  little 
over  or  a  little  under  30  years  of  age,  was  not 
what  the  people  required;  and  that  by  grasping 
after  these  minor  qualifications  we  should  en- 
danger others  that  might  be  offered.  The  gen- 
tleman called  the  restrictions  on  the  governor 
minor  considerations,  and  yet  on  these  "  minor 
considerations"  they  had  been  debating  a  week. 
If  it  was  a  minor  consideration,  why  did  gentle- 
men day  after  day  contend  for  that  provision  as 
though  it  were  a  test  question  on  which  hung  all 
that  was  to  come  after  it?  The  gentleman,  too, 
strongly  urged  that  the  people  were  dissatisfied 
with  that  provision  of  the  constitution  of  1821, 
and  that  they  sought  through  the  proper  chan- 
nel, the  legislature,  to  obtain  an  amendment,  and 
they  succeeded  in  obtaining  an  amendment  of 
those  portions  which  were  odious  to  them. — 
This  was  all  true.  As  time  passed  on,  the  peo- 
ple called  for  an  extension  of  the  elective  fran- 
chise and  they  obtained  it;  there  was  a  property 
qualification  which  they  had  taken  out;  and  to 
this  the  gentleman  adverted  as  a  settlement  of 
the  point  that  the  people  were  dissatisfied  with 
that  constitution,  and  all  the  restrictions  it  con- 
tained. But  the  gentleman  had  avoided  one 
very  important  fact — that  the  people,  with  the 
whole  subject  before  them,  while  they  struck 
out  the  property  qualification,  manifested  no 
dissatisfaction  with  that  as  to  the  age,  other- 
wise they  would  have  stricken  out  that  too.  But 
nothing  had  been  heard  of  that  from  one  end  of 
the  state  to  the  other.  It  was  not  the  subject  of 
complaint,  nor  had  the  people  asked  for  any  al- 
teration in  that  respect.  But  there  were  those 
who  went  further  than  the  gentleman  from  Sen- 
eca— who  went  to  strike  out  the  whole  sec- 
tion and  leave  it  open  entirely.  And  what  might 
the  case  be  under  such  circumstances?  Why  a 
lad  of  eighteen  would  be  eligible  for  governor  r 
there  would  be  nothing  in  the  constitution  to 
prevent  it.  Throw  open  the  door  as  was  indica- 
ted, and  a  person  would  be  eligible  to  be  gov- 
ernor who  had  not  even  a  right  to  vote  for  gov* 
ernor,  for  it  was  not  to  be  supposed  that  thy 
qualification  of  electors  was  to  be  changed. — 
And  he  would  ask  if  this  was  true  republican 
doctrine  ?  If  they  were  to  throw  open  the  of* 
fice  of  Governor  because  it  was  democratic,  why 
not  strike  out  all  limit  as  to  the  age  of  voters  ? 
Why  not  carry  the  principle  further,  and  allow 
the  people  to  say  for  themselves  how  many  rep- 
resentatives they  should  have  in  the  legislature  ? 
If  it  were  true  that  the  people  could  do  no 
wrong,  or  if  they  did  wrong  that  they  would  soon 
correct  the  error,  why  not  leave  them  to  deter- 
mine the  number  of  their  representatives,  and  if 
they  sent  too  many  or  not  enough,  they  would 
of  course  correct  the  error  the  next  time  ?  Leave 
to  the  people  the  selection  of  the  proper  number 
of  judges,  and  sheriffs,  and  other  officers,  and 
place  no  restrictions  around  them,  for  gentlemen 
said  the  people  would  take  good  care  of  all  these 
matters.  It  was  however  said  by  others  that 
the  people,  provided  this  restriction  be  not 
retained,  will  never  elect  a  man  under  30  years 
of  age.  What  good  reason  was  there  then  to 
strike  it  out  ?  He  could  see  none.  To  say  that 
such  a  thing  wiU  never  happen,  was  no  proof 
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that  it  would  not.  It  had  not  happened,  be- 
cause  we  had  a  restriction  for  25  years,  which 
the  people  have  never  violated,  nor  complain- 
ed of.  Such  a  thing  had  happened  in  a  sister 
state.  The  state  of  Michigan  elected  a  young 
man,  and  she  has  to  rue  the  day  that  she  did  it. 
She  had  thrown  the  black  veil  of  dishonor  over 
her  broad  extent,  the  beginning  of  which  was 
the  election  of  a  young  man  to  be  her  represen- 
tative, and  to  take  care  of  her  welfare.  If  she 
had  had  some  restriction,  she  might  have  been 
saved  from  dishonor  and  disgrace. 

Mr.  DANFORTH  desired  to  enquire  what  the 
pending  question  was.  He  put  the  question  be- 
cause he  wished  to  ascertain  if  to  discuss  and 
sustain  that,  it  was  necessary  to  disturb  the  re- 
pose  of  the  dead.  He  had  felt  deeply  on  this 
subject,  during  the  frequent  allusions  which  had 
been  made  to  one  who  in  life  stood  high  and  el- 
evated.  He  regretted  exceedingly  that  it  was 
necessary  on  this  floor  to  make  any  reference  to 
those  who  had  been  long  since  numbered  with 
the  dead. 

The  CHAIRMAN  supposed  that  it  was  a 
matter  of  taste  which  a  speaker  must  settle  for 
himself. 

Mr.  STRONG  said  perhaps  he  ought  to  be 
obliged  to  the  gentleman  for  his  moral  lecture. — 
He  had  made  the  allusion  referred  to,  not  be- 
cause he  desired  to  disturb  the  repose  of  the 
lead,  but  because  it  afforded  an  apt  illustration 
of  the  subject  under  discussion.  It  exhibited 
the  fact  that  such  a  thing  had  happened  in  a  sis- 
ter state  and  might  happen  in  this.  That  was 
the  reason  why  he  had  referred  to  it.  But  to 
proceed.  The  doctrine,  which  had  its  advocates 
there,  that  placing  this  restriction  in  the  consti- 
tution was  restrictive  of  the  people,  in  his 
humble  judgment  was  not  tenable.  The  duty 
of  the  Convention  was  to  form  an  outline  of  a 
constitution  which  shall  govern  the  people,  but 
not  to  restrict  the  people.  While  on  this  point 
he  would  say  a  few  words  as  to  the  power  of 
the  Convention.  He  saw  that  gentlemen  on  the 
other  side  were  constantly  harping  on  the  assu- 
med position  that  gentlemen  who  acted  with  him 
advocated  the  doctrine  that  the  Convention  had 
no  power  to  amend  those  sections  of  the  consti- 
tution which  were  held  to  be  right  in  them- 
selves. Now  he  had  heard  no  one  advocate 
such  a  doctrine.  He  had  said  before  that 
he  believed  the  Convention  had  full  pow- 
er to  make  an  entirely  new  constitution 
if  it  should  please  them  to  do  so;  and  there- 
fore he  did  not  wish  to  be  understood  as1 
advocating  the  doctrine  that  they  had  not  power 
to  amend  the  old  one  or  to  make  an  entirely  new 
one  at  their  pleasure.  But  as  to  the  restriction 
of  the  people,  of  which  so  much  had  been  said, 
he  would  ask  how  it  was  done?  The  constitu- 
tion which  the  Convention  may  adopt,  must  be 
submitted  to  the  people,  who  Were  to  pass  upon 
it.  If  the  people  disliked  it,  they  would 
reject  it;  and  if  they  liked  it  they  would  accept 
it.  It  was  after  all  then  an  act  of  the  people,  and 
not  of  the  Convention;  and  if  the  people  accept- 
ed these  restrictions,  they  bound  themselves  by 
their  own  act.  So  then  he  must  conclude  that 
when  gentlemen  talked  about  the  Convention 
restricting  the  people,  they  must  have  the  idea 
that  all  power  was  vested  in  the  Convention, 


and  that  the  people  have  nothing  to  do  with  it, 
But  it  is  not  so.  The  people  themselves  have 
to  accept  or  reject  the  constitution.  It  will  be 
their  act,  their  will,  and  their  restriction,  when- 
ever it  shall  be  made.  But  if  there  shall  be  no 
restriction,  to  prevent  a  young  man  who  is  unfit 
for  the  office  for  want  of  experience,  and  an  ac- 
quaintance with  men  and  things,  being  elected, 
it  would  be  impossible  to  say  what  might  be  the 
consequence.  If  there  had  been  no  restriction 
when  Gen.  Jackson — and  here  he  spoke  with 
reverence,  for  he  was  again  speaking  of  the  dead 
—was  defeated  by  Messrs.  Clay  and  Adams, 
and  he  had  come  here  and  lived  long  enough  to 
be  an  elector,  did  they  believe  that  he  could  not 
have  been  elected  governor  of  this  state?  [A 
voice,  He  would  have  made  a  good  gov- 
ernor, "  first-rate. "]  That  he  did  not  dispute,  for 
that  had  never  been  tried.  But  he  asked  if 
in  such  a  state  of  things  there  would  not  be  some- 
thing to  apprehend?  He  would  ask  gentlemen  if 
they  would  like  to  have  a  person  elected  governor 
here  who  had  been  raised  in  the  southern  states, 
and  grown  up  with  an  attachment  to  southern  in- 
stitutions? He  asked  if  men  could  get  rid  of  all  the 
attachments  of  their  early  days  in  a  year  and 
of  the  impressions  of  their  childhood,  which 
were  more  abiding  than  any  formed  at  a  later 
period  of  life?  He  apprehended  not,  however 
honest  a  man  might  be  ;  and  besides  it  would 
require  more  than  a  one  year's  residence  to  be- 
come acquainted  with  our  institutions  and  local 
interests.  Again,  suppose  Gen.  Taylor  should 
come  into  our  state,  ana  reside  long  enough  to 
become  an  elector,  with  the  present  excitement 
which  he  had  seemed  to  create,  if  one  of  the 
parties  should  see  fit  to  nominate  him,  he  asked 
could  his  election  be  defeated  ?  Would  he  not 
go  into  the  executive  chair  with  a  rush  ?  And 
yet  the  same  objection  would  exist  against  him 
as  against  others,  that  he  wanted  an  acquaint- 
ance with  the  interests  of  our  state  and  its  insti- 
tutions. Mr.  S.  did  not  mean  by  this  that  he 
was  President-making, [laughter,]  but  he  was  not 
sure  that  Gen.  Taylor  would  not  be  our  next 
President.  [Renewed  laughter.]  But  to  re- 
turn ;  how  was  it  with  the  Roman  empire  and 
other  ancient  republics  ?  Had  they  any  restric- 
tions ?  Most  certainly  they  had.  A  man  had 
to  be  of  a  certain  age  to  be  a  General,  or  a  Tri- 
bune, or  to  hold  other  high  offices.  Mature  age 
and  experience  were,  however,  qualifications. 
And  how  did  those  ancient  republics  lose  their 
liberties  ?  Was  it  by  adhering  to  those  guards 
and  restrictions  ?  No  ;  on  the  contrary  one  of 
the  great  causes  of  the  downfall  of  the  Roman 
republic    was  the    election  of  a   young    man 

to     a     high     office, a     young     man     who 

trampled  under  foot  the  checks  and  safe- 
guards which  had  been  placed  around  them. — 
And  if  that  had  happened  in  other  republics, 
might  it  not  happen  here,  if  they  should  open 
the  govervment  to  an  ambitious  young  man  who 
might  see  fit  to  bid  for  office?  At  what  age 
were  men  most  ambitious  ?  Was  it  after  30  years 
of  age,  or  before  that  time  of  life?  To  him  it 
seemed,  judging  from  what  little  experience  he 
had  had,  it  was  while  they  were  under  30 
years  of  age,  that  they  were  the  most  ambitious 
and  sought  for  office.  But  after  living  to  be  30, 
after  obtaining  experience  in  the  world  of  men  and 
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things,  they  were  not  so  very  ambitious.    This 
was  the  fact  so  far  as  his  constituents  were  con- 
cerned.    He  could  not  speak  of  the  constituents 
of  the  gentlemen  from  Chautauque,  and  Onta- 
rio, and  New  York,  but  it  was  so  in  Monroe, 
where  the  young  men  were  too  modest  and  diffi- 
dent to  aspire   to  the   governorship   until   they 
were  thirty.     He  had  no  idea  of  his  constituents 
being  dissatisfied  with  the  restriction  provided  by 
the   convention  of  1821.      They   had  amongst 
them  many  talented  young  men,  but  they  were 
too  modest  to  seek  for  the  governorship  until  to 
their  talents  they  had  added   sufficient  experi- 
ence to  qualify  them  for   that  high  office.     Per- 
haps  he  had  taken  up  more  of  the  time  of  the 
Covention  than  he  ought.     He  had  not  thought 
of  saying  any  thing  on  the  question,  for  he  sup- 
posed when  the  debate  commenced,  that  it  was 
only  a  kind   of  flare  up   for  some  individual  ag- 
grandisement ;  he  had  no  idea  of  it  being  made 
a  great  test  question,   but  being  made  so,  it  be- 
came necessary  that  every  one  should  place  him- 
self in  the  position  in  which  he  desired  to  stand. 
He  recollected  in  one  of  the   speeches   of  the 
gentleman  from    Chautauque,    (Mr.    Patter- 
son) that  gentleman  said  he  wished  to   place 
members    on    record.       Now     he    would    tell 
that  gentleman  that  he  should  place  himself  on 
record,   side  by  side  with   the  gentleman  from 
Chautauque.     He   had  no  fear;  nor  did  he  be- 
lieve it  was  more  democratic  for  the  gentleman 
from  Chautauque   to  make  his  tender,  than  it 
was  for  him  (Mr.  S.)   to  accept  it.     He  howev- 
er supposed  the  threat  was  intended  to  frighten 
lay  members  like  himself;  but  he  apprehended 
no  one  would  be  frightened.     He  should  give  his 
vote  according  to  his  best  judgment,  and  then 
he  should   submit  to   the   will  of  the  majority, 
for  in  our  government  majorities  must  rule,  and 
to  that  rule  he  subscribed.     But  before  doing  so 
he  asked  gentlemen  to  consider   that  inasmuch 
as  the  other  side  did  not  pretend  that  this  was  a 
very   important  question,    it  would  do   no  hurt 
to  retain  the  provision  as  it  stands.     He  asked 
them  if  it  was  not  better  to  let  well  enough  a- 
lone?     Or  were  they,   because  they  had  power 
to  form  a  new  constitution,  to  tear  the  old  one 
all  in  pieces?     His  doctrine  was  that  when  they 
found  things  right — when  there  were  things  of 
which   the  people    had   not  complained — with 
which  no  inconvenience  was  experienced — they 
had  better  leave  them  as  they  are.     If  there  had 
been  any  objection  to  this  section,  they  should 
have  heard  of  it  long  ago,  but  no  complaint  had 
been  made.     He  had  seen  several  of  his  consti- 
tuents, and  he  had  also  seen  several  prominent 
gentlemen  in  Saratoga  county,  and  they  were  as- 
tonished to  hear  that  these   safeguards   and  re- 
strictions were  to  be  swept  away.     These  things 
influenced  him  to  give  his  vote  against  the   a- 
mendment.     One  word  more  as  to  the  word  "na- 
tive."   He  had  no  wish  to  retain  that  word.     He 
did  not  think  it  was  of  much  consequence  in  any 
respect;  but  he  was  desirous  that  the   natural- 
ized and  the  native  citizen  should  be  put  side  by 
side.     With  these  views  he  should  give  his  vote 
to  retain  the  restrictions  which  he  thought  were 
both  right  and  proper. 

*  Mr.  KIRKLAND  did  not  intend  to  have  oc- 
cupied the  attention  of  the  committee  again  on 
this  question.      But  positions  had  been  taken 


here  which  he  regarded  not  only  as  radically  er- 
roneous, but  as  dangerous  in  their  tendency  and 
as  subversive  instead  of  preservative  of  the  great 
democratic  principle  that  the  people   were  the 
source  of  all  power  in  this  government.     Under 
these  circumstances,  he  could  not  give  a  silent 
vote  on  this  question.    The  doctrines  to  which 
he  had  alluded,  had  not  been   casually  or  light- 
ly advanced,  nor  confined  to  gentlemen  on  either 
side  of  the  line  that  was  supposed  to  divide  us 
when  we  came  here — but  which  had  now  be- 
come so  faint  that  the  most  discriminating  eye 
could  scarcely  define  its  course  after  the  most 
careful  scrutiny.     They  had  been  put  iorth  al- 
so under  professions  of  regard  for  the  great  prin- 
ciple on  which   our  government  is  founded — a 
principle  to  which   Mr.  K.  bowed   with  cheer- 
fulness, without  reservation,  and  with  gratitude 
to  the  great  Giver  of  all  Good,  that  we  were  per- 
mitted to  live  under  a  government  founded  on 
such  a  principle — and  with  the  ardent  hope  that 
it  might  be  as  enduring  as  its  results  had  been 
benign  to  the  people  of  this  and  other  countries. 
That  principle  was  the  principle  proclaimed  by 
the  framers  of  the  constitution  of  ;77,  and  by  our 
revolutionary  fathers,  that  the  people  were  the 
source  of  power,  that  they  had  no  power  above 
them, save  that  which  was  derived  from  and  given 
by  themselves.     It  was  because  he  believed  the 
doctrines   put  forth  here  as  subversive  of  that 
fundamental  principle   of    democratic  govern- 
ment, that  he  rose  to  enter  his  earnest,  but  hum- 
ble protest  against  them — and  especially  as  this 
was  the  pioneer  debate,  and  the  principles  here 
established  might  guide  our  action  when  we 
came  to  more  important  questions.  Mr.  K,  went 
on  to  quote  from  the  reported  debates  to  show 
what  the  doctrines  were  that  had  been  advoca- 
ted by  several  gentlemen,  and  against  which  he 
protested — adding  that  it  was  all  a  fallacy  to 
say  that  we  were  sent  here  as  dictators  to  pre- 
scribe a  rule  of  action  to  the  people.    We  were 
acting  in  no  such  capacity;  but  in  the  same  ca- 
pacity as  if  this  body  were  the   whole  people 
and    we    component    parts   of    it — and    pro- 
posing    one     to    another     that     we     should 
all    agree     to    bind    ourselves,    by    our    own 
voluntary  act,  to  a  certain  rule  of  action — the 
decision  of  the  body,  if  in  favor  of  these  re- 
strictions, being  not  a  submission  to  restraints 
imposed  by  a  higher  power,  but  an  act  of  self 
restriction,  which  might  be  well  regarded  as  the 
sublimest  exercise  of  the  supreme  power  resi- 
ding in  us  all,     Mr.  K.  had  yet  to  learn  that  it 
was  anti-democratic  or  anti-republican  to  believe 
that  the  people  could  and  ought  to  restrain  them- 
selves.   Indeed  he  regarded  as  entirely  hetero- 
dox and  unsound  the  position  that  a  people,  free 
sovereign  and  inndent,  depecould  not  exercise  the 
power  of  self  restraint—for  that  was  essential  to 
the  very  idea  of  sovereignty .  What  was  the  propo- 
sition here — the  word  native  having  been  struck 
out,  and  very  properly  ?    It  was  simply  a  propo- 
sition of  his  own,  if  you  please,  as  one  of  the 
constituent  elements  of  the  sovereign  power,  to 
his  fellows  and  equals  of  that  constituency,  to 
agree  with  him  that  we  would  not  do  certain 
things,  and  to  bind  ourselves  not  to  do  them,  by 
a  fundamental  law.    And  this  was  entirely  con- 
sistent with  our  position  here,  and  proceeded  up- 
on the  sound  and  just  princilpe  that  it  belonged 
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to  sovereignty  every  where  to  say  how  far  it 
would  or  would  not  restrain  itself— and  was  in 
no  sense  an  attempt  to  restrain  the  people  by 
any  act  of  ours.  But  certain  gentlemen  not 
only  misunderstood  our  position  here,  but  they 
made  misapplications  of  the  true  principles  of 
this  government.  Their  doctrines,,  carried  out, 
went  the  length  of  disclaiming  that  the  people 
could  make  a  constitution  for  their  own  go- 
vernment— for  a  compact  like  a  constitution  ne- 
cessarily implied  that  there  must  be  restraints, 
from  the  very  nature  of  the  instrument  itself. 
It  was  a  contract  of  mutual  association — defin- 
ing the  terms  on  which  we  were  willing  to  live 
together — each  individual  parting  with  a#portion 
of  his  sovereignty,  in  consideration  that  all  will 
agree  with  him  to  do  or  not  to  do  so  and  so. 
To  apply  the  remark  to  the  case  in  hand — all 
entered  into  this  compact  of  government  with 
the  understanding  among  themselves  that  no 
man  should  be  made  governor  who  had  not 
resided  five  years  in  the  state.  All  this 
was  a  matter  of  mutual  compact,  in  which  there 
must  be  necessarily  more  or  less  of  restriction* 
Now  most  of  those  who  contended  against  these 
restrictions,  as  they  were  called,  in  the  course  of 
their  arguments  had  admitted  away  their  own 
position — some  going  for  a  five  years'  residence, 
and  some  for  the  proposition  of  the  gentleman 
from  St.  Lawrence,  which  required  one  year's 
residence.  And  yet  these  gentlemen,  or  some 
of  them,  were  for  drawing  a  line  here  between 
the  true  friends  of  democratic  government  and 
its  opponents — placing  on  one  side  those  who 
were  for  these  qualifications,  and  on  the  other 
those  who  were  against  them.  These  gentle- 
men would  find  this  distinction  a  troublesome 
one  by  a  by — for  very  many  cases  would  come 
up  here,  that  would  involve  the  admission 
that  there  must  be  restrictions  even  on  the 
elemental  power  of  the  people.  The  latter 
might  require  less  of  restriction  than  dele- 
gated power,  but  the  difference  was  only  in  de- 
gree. We  should  no  doubt  propose  more  or  less 
of  restriction  on  the  elemental  power  of  this 
government — and  the  very  fact  of  the  submission 
of  such  restrictions  to  the  judgment  of  the  peo- 
ple, was  a  confession  of  the  power  of  the  people 
to  restrict  themselves.  But  the  question  here 
involved  no  fundamental  principle  of  democrat- 
ic government.  It  was  a  mere  matter  of  expe- 
diency— to  be  submitted  to  the  people — is  it  ex- 
pedient that  you  and  I  and  all  of  us  should  be 
restricted  by  a  certain  provision  ?  That  was  a 
question  which  the  people  had  the  full  and 
the  only  power  to  settle.  We  prescribed  no  rule 
to  them  j  but  they  were  free  to  act  upon  the  pro- 
position, and  to  restrain  themselves  or  not,  as 
they  pleased.  As  to  this  residence  of  five  years 
— Mr.  K.  did  not  deem  it  important  practically, 
except  as  a  matter  of  expediency  in  view  of  the 
doctrines  put  forth  here.  He  would  retain  it,  if 
it  were  only  to  give  a  practical  repudiation  of 
these  doctrines.  As  to  the  restriction  of  age, 
Mr.  K.  thought  it  inexpedient  to  propose  that 
qualification.  For  he  did  not  believe  that  the 
people  of  this  state  would  ever  elect  a  governor 
who  was  not  qualified  from  immature  years. 
Nor  did  he  believe  that  the  necessary  qualifica- 
tions might  not  be  found  in  persons  under  30.  Be- 
sides this  restriction,  it  would  be  found  by  the  last 


census,  would  exclude  some  170,000,  between 
the  ages  of  21  and  30.  He  was  not  prepared  to 
say  that  there  might  not  be  in  this  large  number 
— a  number  that  must  increase  largely — persons 
well  qualified  for  the  post  of  Governor;  nor 
would  he  place  so  many  qualified  electors  out  of 
the  reach  of  this  office— being  fully  persuaded 
that  the  people  never  would  select  a  Governor, 
old  or  young,  that  would  disgrace  the  station  or 
themselves  The  fact  that  the  people  had  them- 
selves placed  there  several  men  of  high  intelli- 
gence and  ability,  who  did  not  number  30  years, 
and  with  the  knowledge  that  upon  the  exercise 
of  their  functions  here  might  depend  the  weal  or 
woe  of  the  present  and  future  generations,  should 
operate  as  a  caution  to  us  not  to  retain  this  qual- 
ification of  age,  The  city  of  New- York,  the 
counties  of  Ulster,  Chenango,  Saratoga  and 
Oneida,  had  sent  men  here  of  that  stamp  of  char- 
acter, who  were  below  30. 

Mr.  RICHMOND:  If  the  boys  behave  well 
can  they  not  be  Governor  by  and  by? 

Mr.  KIRKLAND  replied  that  that  was  not 
the  question.  A  man  under  thirty  might  be  as 
well  qualified  as  a  man  over  that  age — except  in 
experience,  and  that  was  not  always  wanting  in 
men  of  25  or  27.  History  was  full  of  examples 
of  maturity  and  wisdom  in  young  men  of  21, 25, 
and  27.  But  the  question  whether  we  would 
propose  any  or  all  of  these  restrictions  to  the 
people,  for  their  ratification  or  rejection,  was, 
he  repeated,  a  mere  matter  of  expediency,  in- 
volving in  no  degree  whatever  the  principle  of 
republican  government.  And  he  trusted  gentle- 
men would  vote  on  these  questions,  not  under 
the  idea  that  they  were  to  lose  political  caste,  or 
commit  any  political  sin — but  solely  in  reference 
to  the  question  whether  they  were  fit  and  proper 
to  be  proposed  to  the  people,  to  our  fellow  mem- 
bers of  the  constituent  body,  for  their  approval 
or  rejection. 

Mr.  PERKINS  apprehended  that  if  these  re- 
strictions were  retained  they  would  have  little  or 
no  practical  effect.  That  being  so,  it  was  ques- 
tionable whether  it  was  worth  while  to  retain 
them.  He  did  not  suppose  there  was  any  prob- 
ability, if  they  were  left  out,  that  any  man  would 
ever  be  elected  Governor  who  was  not  a  native, 
30  years  of  age,  and  a  resident  5  years  in  the 
state.  If  there  was  danger  that  the  people  might 
exercise  their  power  unwisely  in  these  res- 
pects, there  was  equal  danger  that  they  might 
elect  a  man  who  could  neither  read  nor  write — 
an  idiot  or  insane  person.  But  it  would  he  an 
imputation  on  their  integrity  and  judgment  to 
say  that  such  persons  should  not  be  eligible. 
Nor  did  Mr.  P.  suppose  that  there  was  the  re- 
motest probability  that  the  people  would  ever 
select  a  Governor  whose  qualifications  were  be- 
low anything  we  might  prescribe  here.  He  did 
not  agree  with  some  that  it  was  anti-democratic 
to  place  restrictions  on  the  people,  where  they 
were  necessary,  or  where  we  apprehended  there 
was  danger.  The  people  had  sent  us  here  to  form 
a  compact,  by  which,  if  adopted,  they  would 
be  governed  and  the  rights  of  the  minority  pro- 
tected. The  very  object  of  a  constitution  was  to 
lay  down  fundamental  rules  of  government  both 
for  the  people  and  their  delegates,  and  all  others 
to  whom  they  might  delegate  power.  The  ob- 
I  ject  of  restrictions  on  them,   was  that  in  times 
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of  excitement  they  might  have  a  rule  to  govern 
them,  formed  when  no  excitement  existed,  and 
by  which   the  minority  might  be  protected  from 
the  majority.     And  to  all  such  restrictions  the 
people  had  given  their  assent  by  voting  for  a 
convention  and  sending  us  here.    And  when  any 
restriction  on   the   people  was  proposed   here 
which  he  believed  to  be  practically  useful,  he 
would  have  no  objecton  to  voting  for  it.     But 
he  did  not  believe  there  was  any  practical  utility 
in  the  restrictions  proposed  here.    IS  any  person 
was  ever  made  Governor,  without  all  these  qual- 
ifications, it  would  be  from  his  having  first  been 
Lieut.  Governor.     There  were  cases  where  the 
Governor  had  not  served  out  his  term,     Tomp- 
kins, Clinton  and  Van  Buren  did  not.     And  it 
might  well  be,  under  such  provisions  as  those  in 
in  this    Article,    that  a   Lieutenant  Governor, 
not  having   one   of  these   qualifications,  might 
become    Governor.      But    that   was    the    only 
way   in  which  there   was  the    remotest   prob- 
ability that  we  should   ever   have   a  Governor 
under  30,  or  not  a  resident  for   5  years.     The 
qualifications  for  Lieutenant-Governor  were  not 
generally  looked  to  with  that  caution  that  those 
of  the   Governor  were      And  this  Article   re- 
quired no  such  qualifications  for  the  former  offi- 
cer as  for  the  latter.     Now,  in  high  party  times, 
in  the  event  of  the  removal  of  a  Governor  from 
the  state,  or  some  other  cause  of  vacancy  in  his 
office,  a  Lieutenant-Governor  succeeding   him, 
without  the  qualifications  of  a  Governor,  might 
create  disturbance  and   high  feeling,  and  result 
in  bad  consequences.     But  by  the  direct  vote  of 
the  people,   he   did  not    apprehend  the  slight- 
est probability   that  any  man  would  ever   be 
elected     Governor    who    had     not     all     these 
qualifications.    But,  to  be  consistent   we   must, 
if^  we   required  these  qualifications   in    a    Go- 
vernor, require   them    also    of   a    Lieutenant- 
governor.     We  must  also  go  further  and  require 
the  same  of  all  other  officers — of  judges  of  the 
supreme  court,  for  instance.    And  to  incorporate 
so  extensive  a  code  of  restrictions  in  the  consti- 
tution might  subject  us  to  the  charge  of  placing 
greater  restrictions  on   the  direct  action  of  the 
people  than  there  were  before,  and  excite  a  just 
prejudice  against  the   whole  instrument.     For 
these  reasons  and  these  only,  Mr.  P.  should  vote 
to  strike  out  these  restrictions — and  not  because 
he  had  the  slightest  objection  to  restrictions  on 
the  action  of  the  people  when  he  deemed  them 
proper  and  practicably  useful  and  desirable  in 
the  organization  of  government. 

Mr.  PENNIMAN  was  sorry  to  be  compelled 
to- obtrude  himself  on  the  netice  of  the  conven- 
tion a  second  time,  but  the  debate  had  taken  a 
wide  range— much  wider  than  he  anticipated. 
It  had  called  out  men  of  great  talent.  Positions 
that  had  been  repeatedly  overturned,  had  been 
re-taken  and  re-enforced — and  Mr.  P.  did  not 
know  that  he  should  be  justified  in  the  course 
he  thought  proper  to  take.  But  in  the  absence 
of  any  commander  of  the  convention,  supposing 
that  we  all  stood  on  equal  ground  here — he 
should  adopt  the  conclusion  of  Admiral  Nelson 
on  a  memorable  occasion,  that  it  would  not  be 
wrong  if  he  should  lay  himself  along  side  of  any 
one  of  his  opponents.  Though  he  had  been 
somewhat  anticipated  by  the  gentleman  from 
Oneida,    Mr.  P.  said  he  should  proceed  to  no- 


tice some  of  the  positions  of  the  gentleman  from 
Ontario,  over  the  way   (Mr.  Worden).     That 
gentleman  in  his  speech  the  other  day  said  that 
the  more  modern  constitutions  contained  no  such 
restrictions  as  this  in  regard  to  residence — that 
the  day  had  gone  by  when  checks  were  to  be 
placed  on  the  popular  will — and   that  we  had 
abandoned  the  principle  of  putting  checks  and 
guards  upon  the  popular  will.     Now  Mr.  P.  pro- 
posed to  show  from  a  slight  examination  and 
comparison  of   some    few    state  constitutions, 
new  and  old,  that  the   reverse  of  all  this  was 
the    fact — that    these    more   modern   constitu- 
tions contained  more  stringent  qualifications  than 
were  to  be  found  in  the  old — and  that  as  circum- 
stances changed,  many  of  the  States,  as  if  they 
had  been  taught  wisdom  from   experience,  had 
superadded  qualifications  for  office  to  former  re- 
quisitions.     If  the  gentleman's  colleague  (Mr. 
Nicholas)  did  not  come  up  to  the  gentleman's 
standard,  because  not  a  democrat  of  46  as  well 
as  98,  Mr-  P-   ventured  to  say  that  he  was  the 
gentleman's  man — coming  fully  up  to  the  demo- 
cracy of  both  periods  in  this  particular — as  he 
would  show.   This  he  proposed  to  do  by  com- 
paring  the  qualifications    proposed  here  with 
those  of  other  States,  old  and  new.      He  would 
begin  with  New  Jersey.      The   old  constitution 
required  no  qualifications  for  Governor — but  the 
new  one  of   '44  required  thirty  years  of  age, 
twenty  years  citizenship  and  seven  years  resi- 
dence.    Louisiana  formerly  required  35  years  of 
age,  citizenship  and  6  years  residence.     The  new 
constitution  of  '45,  required  35  years  of  age,  15 
years  citizenship  and  15  years  residence.     Here 
was  a  remarkable  instance  of  the  more  stringent 
qualifications  required  by  the  new  above  the  old 
constitution.      True,  as  had  been  said,  our  con- 
stitution of  77  contained  none  of  these  ;  and  the 
reasons  were   to  be  found   in  the  fact  that  we 
had  just  emerged  from  Colonial  vassalage  and 
were  then  but  recently  British  subjects.  Similar 
reasons  influenced  some  of  the  new  states  at  the 
west,  upon  their   first  organization,  but  where 
they  had  formed  new  constitutions   or  amended 
old  ones,  they  had  incorporated  in  them  those 
restrictions.      Florida   in   1839  required  thirty 
years  of  age,  citizenship  and  5  years  residence. 
Texas  the  same,  except  three  years  residence- 
Missouri  formerly  required  thirty  years  of  age, 
four  years  citizenship  and  four   years  residence. 
Now,  thirty  years  of  age,   ten  years  citizenship 
and  five  years  residence.      Iowa  required  thirty 
years  of  age,  and  two  years  citizenship  and  re- 
sidence.     It  had  been  asked  why  not  carry  this 
out  and  require  the  same  qualifications  of  the 
judiciary  and  other  officers.      Mr.  P.  would  go 
with  gentlemen  to  extend  these  restrictions  to 
the  Lieut.  Governor,   the  judiciary,   aud  the  le- 
gislature, if  they  liked.     And  there  was  prece- 
dent for  this  too.     Vermont  required  a  Senator 
to  be  thirty  years  old,  to  be  a  citizen  and  a  resi- 
dent.    Texas  thirty  years  for  a  senator,  citizen- 
ship, and  three  years  residence — for  the  house 
twenty-one  years  of  age,  citizenship  and  2  years 
residence.      Florida    required    for  the  Senate 
twenty-five  and  for  the  house  twenty-one  years 
of  age,  citizenship  and  two  years  residence  for 
both.      Louisiana  twenty-seven  years  of  age, 
ten  years  citizenship   and  four  years  residence 
for  senator— for  judges  thirty  years  of  age,  six 
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years  residence,  and  five  years  practice  of  law. 
The  old  constitution  required  no  such  qualifica- 
tions. Missouri  required  thirty  years  of  age 
and  five  years  residence  for  the  Senate  and  the 
judiciary — ten  years  citizenship  for  the  Senate — 
and  citizenship  for  a  judge.  Such  was  the  result 
of  an  examination  and  comparison  of  the  modern 
and  recent  constitutions — showing  that  uniform- 
ly almost,  the  restrictions  were  increased  in  the 
latter,  instead  of  being  dispensed  with.  But  we 
had  been  told  by  the  gentlemen  from  New- York, 
Seneca,  Ontario,  and  Chautauque  that  the  sov- 
ereign people  had  no  right  to  restrict  themselves. 
And  yet  everyone  of  these  gentlemen  had  in  the 
end  given  it  up. 

Mr.  WORDEN:  What  has  been  given  up? 

Mr-  PENNIMAN:  The  right  of  the  people 
to  restrict  themselves.  They  have  all  yielded  it 
in  fact. 

Mr.  PATTERSON:  In  what  particular  have 
I  yielded  it? 

Mr.  PENNIMAN:  I  will  show  the  gentleman 
if  he  will  have  a  little  patience. 

Mr.  PATTERSON:  All  the  patience  in  the 
world. 

Mr.  PENNIMAN:  I  hope  so.  I  have  not  en- 
tirely passed  you  yet.  [Laughter.]  Mr.  P.  con- 
tinued: They  yielded  the  point  the  moment  they 
fixed  the  age  of  electors.  That  was  a  restric- 
tion. And  Mr.  P.  contended  that  there  could 
be  no  human  government  without  restrictions  on 
the  people.  Men  could  not  enter  into  society, 
without  surrendering  a  portion  of  their  natural 
rights.  Those  that  were  not  essential  to  govern- 
ment and  which  government  could  not  defend  we 
retained,  and  those  which  were  essential  to  gov- 
ernment and  which  government  could  defend,  we 
yielded.  And  when  gentlemen  assumed  that  the 
people  could  not  restrict  themselves,  they  aimed 
a  fatal  stab  at  all  human  governments.  And  yet 
the  gentleman  from  Ontario,  who  held  that  the 
people  had  no  right  to  restrict  themselves,  was 
willing  to  require  a  five  years'  residence — leav- 
ing out  all  the  other  qualifications  !  It  did  appear 
to  him,  that  if  it  were  pencilled  in  letters  of  liv- 
ing light  athwart  the  arch  of  heaven,  that  gen- 
tlemen would  not  believe  that  the  people  had  a 
right  to  restrict  themselves.  When  men  had  de- 
termined that  they  would  not  be  convinced,  you 
could  not  convince  them.  Mr.  P.  would  tell 
these  gentlemen  one  thing — that  this  eternal  cry 
of  "  you  distrust  the  people" — "we  have  confi- 
dence in  the  people" — "we  are  the  only  friends  of 
the  people" — and  this  challenging  of  them  to  put 
their  names  on  record, had  not  been  a  legal  tender 
for  years  with  the  electors  of  Orleans.  The  day 
had  gone  by  when  it  was  current  coin  with  the 
farmers  and  mechanics  of  that  county.  It  would 
not  be  received  there  even  to  pay  old  debts  of 
broken  down  politicians.  But  in  other  counties 
it  seemed  to  be  not  only  a  legal  tender  but  the 
only  capital  and  stock  in  trade  with  certain  gen- 
tlemen. The  gentleman  from  Seneca  (Mr,  Bas- 
com)  was  a  lawyer,  and  could  better  decide 
than  Mr.  P.  what  a  legal  tender  was.  But  that 
gentleman,  though  a  lawyer,  seemed  to  operate 
as  a  farmer  would,  in  assailing  provisions  of  the 
old  constitution  which  he  could  not  successfully 
attack.  Farmers  when  falling  their  timber 
if  the  ti*e  Was  so  straight  that  he  could  not 
tell  which  way  it  would  fall,  and  to  make  it 


1  fall  in  the  right  direction,  he  resorted  to  a  driver. 
The  gentleman  could  find  no  other  resource  than 
a  whole  phalanx  of  revolutionary  soldiers  and 
these  he  put  in  requisition  to  prostrate  the  qual- 
ification of  a  five  years'  residence  !    How  far  he 
succeeded  remained  to  be  seen.     Ngw  in  regard 
to  this  native  question,  Mr.  P.  had  a* word  to 
say — not  with  any  expectation  of  carrying  a 
question  which  had  been  already  decided — but 
because  it  had  been  revived  and  enlarged  upon 
by  others.  *He  believed  that  attachment  to  one's 
place  of  nativity  and  residence  and  friends,  was 
one  of  the  strongest  passions  and   best  feelings 
of  the  human  heart.      True,  this  feeling  had 
not  had  the  effect  to  render  foreigners  lukewarm 
in  defence  of  an  adopted  county  ;  and  the  history 
of  our  revolutionary  struggle  was  full  of  signal 
instances  of  warm   devotion  on  the  part  of  for. 
j  eigners  to  the  cause  of  liberty  and  free  govern- 
'  ment.     Nor  had  he  any  prejudices  against  them 
— as    those  who    knew  him   would   testify. — 
Nor  in  this  case  had  he  any    idea  of  reviv- 
ing   what    was    considered    by   some   an  odi- 
ous   qualification,    that  had  been  struck  out ; 
but    he    did    desire,    by   the    other  qualifica- 
tions   of     age    and    residence,   to   secure    all 
that  would  be  accomplished  perhaps  by  retain- 
ing  that  qualification.     Not  that  he  distrusted 
the  people,  or  believed  that  they  were  incapable 
of  belf  government.     He  was  the  last  man  to 
entertain  that  distrust.      He  believed  that  in 
999  cases  out  of  1000,  the  people  never  went 
wrong  on  a  subject  which  they  well  understood, 
and  had  time  to  look  into.     But  he  was  satisfied 
that  in  moments  of  excitement  they  were  liable 
to  act  wrong.    This  had   been  seen  in  the  not 
unfrequent  resorts  to  Lynch  law,  and  other  in- 
stances of  disregard  of  law.     Our  large  cities 
also  were  often  the  prey  to  excitements  and  ex- 
cesses, and  the  indications  were  that  large  cit- 
ies and  villages  would  at  no  distant  day,  bear 
sway  in  the  state.     Under  these  excitements  the 
people  were  liable  to  err.     They  were  sensible 
of  this   tendency    themselves — and  had,   under 
this  conviction,   regarded  it  as  right  and  proper 
to  place  restrictions  on  themselves-     The  excite- 
ment which  pervaded   the   western  part  of  the 
state,  upon  the  burning  of  the  Caroline — the  per- 
vading inclination  to  rush  at  once  into  a  war 
with  England,   and  the   sober  second  thought 
which  the  reflection  of  a  year  brought  with  it — 
Mr.  P.  cited  as  an  illustration  of  the  importance 
of  restrictions  and  guards  against  excesses  in 
such  moments  of  excitement.     Perhaps  he  might 
be  unnecessarily  alarmed.     He  might  be  the  on- 
ly one  who  anticipated  any  danger  from  the  ab- 
sence  of  restrictions   in   the  constitution.     But 
let  the  doctrines  of  those  on  the  other  side  pre- 
vail, that  there  shall  be  no  restrictions  on  the 
popular  will  any  where  in  the  constitution,  and 
let  our  course  be  to  sing  hozannas  to  the  people 
and  the  dear  people — that  they  and  they  alone 
are  to  be  trusted — and  his  word  for  it,  the  child 
was  born  whose  head  would  not  blossom  for  the 
grave  until  our  liberties  were  shrowded   in  one 
eternal  night  of  anarchy  and  despotism.     Mr.P. 
here  adverted  to  the  wish  expressed  by  the  gen- 
tleman from  Chautauque  (Mr.  Patterson)  that 
gentlemen  who  distrusted  the  intelligence  of  the 
people  would  put  themselves  on  record  on  this 
question.  He  eeuld  tell  that  gentleman  that  whilst 
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he  demurred  to  language  being  put  into  his 
mouth  which  he  never  used,  this  idea  of  being 
put  on  record  had  no  terrors  for  him.  If  he 
had  any  standing  in  his  county,  it  was  because, 
under  all  circumstances,  before  and  during  and 
after  the  election,  he  honestly  and  frankly  told 
the  people  exactly  what  he  believed.  And  he 
would  tell  that  gentleman  that  the  people  of  his 
county  esteemed  any  man  their  friend  who  ad- 
vised them  of  their  errors — and  they  were  equal- 
ly frank  to  tell  each  other  of  theirs.  Mr.  P.  was 
not.  only  anxious  that  his  vote  on  this  question 
should  go  on  record,  but  he  would  to  God  that 
every  motive  of  his  heart  could  go  with  it  to 
his  constituents  They  knew  him  as  making  no 
pretensions  to  high  attainments  or  to  speaking 
talent — but  as  a  plain,  unlettered  farmer — and, 
without  meaning  any  unkindness  to  the  gentle- 
man from  Chautauque,  he  would  add,  that  they 
knew  him  as  possessing  some  firmness  of  char- 
acter, and  the  moral  courage  to  do  his  whole 
duty  to  them,  to  himself  and  to  the  state.  And 
under  a  deep  and  awful  sense  of  his  responsibil- 
ities here,  he  would  thank  any  gentleman  here, 
at  all  times  to  have  the  ayes  and  noes  recorded 
— that  his  name  might  go  down  to  the  latest  pos- 
terity with  the  rest,  on  the  adamant  of  history. 

Mr.  BRUNDAGE  was  reluctant  to  break  the 
silence  which  he  had  imposed  on  himself  when 
he  came  here.  When  he  was  elected  to  this  body 
he  formed  the  determination  to  be  passive,  and 
for  the  reason  that  he  was  taken  from  the  plow- 
handle,  without  education  or  experience,  and 
was  placed  among  gentlemen  most  eminent  for 
their  talent,  and  learning,  and  ability.  In  such 
an  assemblage  he  had  thought  it  impossible  to 
make  a  conspicuous  figure,  for  the  reasons  he 
had  given,-  but  in  addition  he  had  an  infirmity  of 
ear,  the  extent  of  which  he  had  never  experien- 
ced so  much  before,  which  confirmed  the  wisdom 
of  his  determination.  But  it  struck  him  they 
were  taking  an  imprudent  course  They  had 
exhausted  seven  days,  if  his  memory  served  him, 
on  a  subject  which  should  have  occupied  less 
than  that  number  of  hours,  for  it  would  result 
in  no  serious  consequences  which  ever  way  it 
was  decided.  Their  constituents  had  placed 
them  there  to  discharge  one  of  the  most  sacred 
duties  ever  confided  to  any  body  of  men;  they 
were  placed  there  as  had  been  expressed  by 
somebody,  he  thought  the  chairman  of  the  com- 
mittee himself  (Mr  Chatfield,)  on  the  ele- 
ments of  society;  and  the  duty  assigned  to  them 
was  to  organize  those  elements  and  reduce  them 
to  a  system — to  define  and  clearly  designate  the 
rights  of  the  people,  amongst  whom  they  were 
included  individually — and  to  set  prescribed 
bounds  to  delegated  power  hereafter,  that  the 
servant  may  not  become  greater  than  the  mas- 
ter. If  he  mistook  not  they  were  wasting  the 
time  which  might  be  devoted  to  a  better  pur- 
pose.  There  had  been  a  great  desire  expressed 
by  some  gentlemen  to  restrict  the  people  lest  in 
some  unguarded  moment,  and  under  the  influence 
of  some  excitement,  they  might  make  an  inju- 
dicious selection  of  an  officer  to  preside  over  the 
destinies  of  the  Empire  State.  One  gentleman, 
he  believed  it  was  the  gentleman  from  Essex 
had  feared  that  they  might  be  led  to  elect  an  in- 
experienced youth  or  "  a  raw  boy"  as  he  ex- 
pressed  it.    Fears  were  also  entertained  that  a 


'"raw  import"  might  be  taken  without  an  ac- 
quaintance with  our  institutions  or  our  lan- 
guage— that  under  such  influences,  with  the  wide 
range  that  was  proposed  to  be  given  to  them, 
they  might  cross  the  broad  waters  of  the  Atlan- 
tic and  select  Queen  Victoria,  Louis  Phillipe,  or 
Daniel  O'Connell.  He  could  not  but  think  all 
such  fears  were  visionary,  and  baseless  as  a  vi- 
sion.  He  had  more  confidence  in  the  common 
sense  of  the  people  than  to  anticipate  danger 
from  such  sources.  It  struck  him  these  fears 
pointed  to  a  contingency  that  could  occur  on- 
ly by  a  bare  possibility,  of  which  there  was 
not  the  least  rational  ground  of  probability, — 
and  which  could  only  arise  when  degeneracy 
and  corruption  have  rendered  us  incapable  of 
self-government.  And  when  anarchy  shall  have 
usurped  the  place  of  reason  and  common  sense, 
and  so  subverted  all  order,  and  destroyed  our 
institutions,  as  to  render  us  fit  subjects  for  des- 
potism,  it  will  be  immaterial  whether  the  Ex- 
ecutive  chair  shall  be  filled  by  native-born  or 
foreigner,  by  the  British  Queen,  the  French 
King,  or  an  Irish  repealer.  For  him,  if  he 
should  be  unfortunate  enough  to  live  at  such  a 
period,  it  would  be  immaterial  whether  the  iron 
were  placed  on  his  neck  by  the  jewelled  hand  of 
a  Queen  or  the  stern  command  of  a  despot.  But 
such  a  state  of  things  was  not  to  be  expected, 
and  hence  they  might  dispense  with  this  subject. 
Their  constituents  were  looking  at  them,  and 
they  saw  that  this  Convention  had  spent  five 
weeks  in  session  and  have  hardly  got  across  the 
threshhold.  He  hoped  they  would  now  take 
the  question,  for  it  would  be  much  better  to 
spend  their  time  in  devising  some  liberal  system 
of  free  schools  for  the  education  of  every  child 
in  the  state;  for  when  they  should  have  enlight- 
ened the  people  there  would  be  no  danger  of  the 
evils  to  which  gentlemen  had  alluded. 

Mr.  VAN  SCHOONHOVEN  was  as  much 
disposed  as  any  gentleman  to  have  the  question 
taken,  but  remarks  had  been  made  to  which  he 
desired  to  make  some  reply  before  he  could  con- 
sent to  give  his  vote,  inasmuch  as  his  character 
might  be  involved  by  them.  One  accusation 
was  that  there  was  a  disposition  there  to  pull 
down  and  destroy — to  tear  up  the  constitution 
and  scatter  it  to  the  winds.  It  had  been  suggest- 
ed too  that  the  people  were  disposed  on  some 
occasions  to  be  governed  by  a  mobocracy — and 
that  demagogues  and  some  men  that  were  ultras, 
were  disposed  to  lend  a  helping  hand;  and  it 
had  been  more  than  intimated  that  gentlemen 
who  occupied  the  position  which  he  did,  were 
catering  to  such  a  state  of  popular  feeling,  and 
were  trying  to  please  the  "dear  people-"  Now 
under  such  imputations  he  was  not  willing  to 
give  his  vote  without  stating  the  ground  on 
which  he  should  record  it.  The  first  reason 
then  why  he  should  record  his  vote  on  this  ques- 
tion was,  because  he  held  the  doctrine  that  the 
people  of  this  state  were  competent  in  all  these 
matters  to  judge  and  act  for  themselves.  He 
had  confidence  in  the  integrity  and  judgment 
and  wisdom  of  the  people  of  the  state  of  New 
York,  that  when  they  sent  a  delegation  to  Sy- 
racuse or  any  other  place  of  meeting  of  the  con- 
vention for  the  nomination  of  state  officers, 
they  would  send  proper  men— proper  as  to  qua!, 
ifieatiens  and  proper  as  tt  a$ e.    He  was  willing 
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to  trust  them j  and  he  paid  them  no  empty  com- 
pliment— he  spoke  what  he  thought.  His  se- 
cond reason  was  that  there  may  be  occasions 
within  a  very  short  period  when  the  people  of 
the  state  may  feel  called  upon  in  certain  emer- 
gencies to  make  choice  of  a  gentleman  who  may 
not  have  arrived  at  precisely  the  age  of  30  years. 
It  had  already  happened  that  the  people  of  this 
state  had  elected  a  gentleman  but  a  little  over 
30  years  of  age — 

Mr.  WORDEN:  Governor  Tompkins  was  un- 
der 30. 

Mr.  V.  S:  Yesj  but  he  alluded  to  a  later  pe- 
riod, when  the  people  in  their  sovereign  judg- 
ment thought  fit  to  make  a  young  man  their 
Governor,  and  if  they  desired  to  do  so  again, 
who  would  dare  to  say  the  people  should  not 
have  their  wishes  carried  out?  Would  any  gen- 
tleman say  that  during  the  last  ten  years  there 
had  been  such  a  state  of  popular  feeling  that 
they  would  not  be  willing  to  trust  the  people? — 
No  man  would  take  that  ground.  Then  as  they 
were  preparing  an  article  to  endure  for  a  long 
space  of  time,  they  should  make  it  as  perfect  as 
possible,  and  send  it  down  to  the  people  for  them 
to  sanction  or  reject.  On  the  subject  of  the  re- 
strictions of  which  gentlemen  had  spoken,  he 
said,  there  had  been  imposed  the  restriction  that 
no  one  should  vote  until  he  was  21  .  Why? — 
Simply  because  they  could  not  submit  the  ques- 
tion to  the  people  of  individal  qualification, 
as  they  could  the  election  of  a  Governor. 
If  they  could  every  year  decide  if  a  certain 
man  was  fit  to  vote  or  not,  he  asked 
if  there  was  a  man  there  that  would  not  submit 
it  to  the  decision  of  the  people.  If  they  could 
get  the  same  test  to  decide  the  matter  as  they 
Could  in  the  instance  under  consideration,  he 
had  no  objection,  but  they  could  not.  Some 
gentlemen  asked,  why  not  leave  this  matter  too 
without  restriction  ?  Why  should  they  not  take 
their  candidate  even  if  he  were  not  an  elector  ; 
to  which  he  replied  that  it  would  be  putting  the 
elected  over  the  elector.  He  then  proceeded  to 
reply  to  some  remarks  made  a  few  days  since  by 
the  gentleman  from  Essex.  He  said  it  did  not 
follow  because  they  asked  to  be  permitted  to 
take  a  candidate  under  thirty  years  of  age  that 
they  were  going  to  throw  away  all  tests  of  fit- 
ness j  nor  did  it  follow  that  in  all  men  over 
thirty  they  secured  all  necessary  qualifications. 
Another  gentleman  had  spoken  of  the  rule  of 
demagogues,  but  he  asked,  if  demagogues  exist- 
ed, how  they  were  to  be  got  rid  of  by  fixing  the 
Governor's  age  at  thirty.  On  the  subject  of  the 
doctrine  of  expatriation  as  spoken  of  by  the  gen- 
tleman from  Essex  he  should  like  to  say  some- 
thing if  the  time  would  permit  He,  however, 
was  convinced  that  that  matter  had  little  to  do 
with  the  question  under  consideration.  He 
would  undertake  to  say  that  whatever  the  doc- 
trine might  be  in  England  or  in  France,  or  in 
Rome,  or  in  any  other  aristocratic  and  monar- 
chial  government  on  earth,  it  never  has  been 
the  judgment  of  this  country.  But  he  was  told 
that  some  judge  of  the  U.  S.  court  had  said 
it  was  the  doctrine  of  this  country ;  but  the 
people  never  have  recognized  any  such  princi- 
ple. They  would  laugh  at  any  one  who  should 
go  amongst  them  and  tell  them  they  never  could 
lose  their  allegiance  by  coming  to  this  side  of 


j  the  Atlantic.    The  gentleman  from  Essex  had 
himself  told  them  that  this  doctrine  is  weaken- 
ing in  this  country.     If  it  was,  he  hoped  they 
would    give  it  the   death   blow;   let  not  that 
Convention  do  any  act  to  recognize,  or  seem 
to  recognize,  that  principle.  But  who  was  to  fear 
anything  from  this  principle  if  it  did  exist?    If 
England  held  to  the  doctrine  let  her  do  so.     If 
we  were  to  be  called  upon  to  hold  to  that  doc- 
trine because  England  did,   we  might  also  be 
called  upon  to  embrace  the  doctrine  of  the  "  Di- 
vine right  of  Kings."     On  the  subject  of  the  ma- 
jority rule  he  next  spoke.     He  said  there  were 
certain  fixed  principles  that  a  majority  never  can 
touch.     It  would  be  an  assumption,  anu  a  viola- 
tion he  might  say  of  divine  right  to  touch  them. 
There  were   certain  principles   recognized  over 
the  civilized  world  among  men  of  intelligence, 
which  secured   those  rights  which  we  call  un- 
alienable— the  right  to  life,  liberty  and  property. 
No  majority  can  assail  those  rights  ;  but  in  rela- 
tion to  all  questions  and  principles  of  expediency 
and  of  policy  which  are  entirely  arbitrary,  which 
are  to  be  judged  of  by  their  effects  on  the  inter- 
ests of  the  community,  who  would  stand  up  and 
say  that  the  majority  should  not  rule  ?    He  ex- 
pressed the  hope  that  no  provision  would  be 
made  in  the  constitution  to  bind  them  where  it 
would  be  safe  to  leave  the  matter  to  the  good 
sense  of  the  people  when  they  were  called  upon 
to  act  through  the  legislative  department.     He 
then  glanced  at  the  alarm  which  some  gentlemen 
felt  when  any  one  proposed  to  touch   the  old 
landmarks,  and  went   on  to  show  that  the  con- 
vention was  called  by  the  voice  of  the  people, 
and  by  quoting  from  the  convention  act  showed 
the  purpose  for  which  it  was  called  together. 
He  contended  that  they  had  the  right  either  to 
repair  the  old  constitution  or  make  a  new  one  as 
they  might  find  necessary  for  the  interests  of  the 
community.     He  alluded  to  some  radical  chan- 
ges which  the  public  mind  had  undergone  within 
a  few  years — especially  as  shown  by  the  legis- 
lation on  the  subject  of  the  remedy  by  distress  for 
rent.    Two  years  ago,  a  man  could  scarcely  ob- 
tain a  hearing  on  that  subject;  now  a  law  had  been 
passed  by  the  legislature,  by  an  almost  unani- 
mous vote,  and  thus  they  were  admonished  not 
to  put  restrictions  on  the  people,  for  twenty-five 
years,  or  a  longer  period,  when  in  less  time  the 
public  sentiment  might  call  for  essential  changes. 
He  hoped  they  would  not  send  forth  a  constitu- 
tion to  mislead  other  states,  and  to  say  in  effect 
to  the  European  governments,  that  the  people  of 
the  Empire  State  cannot  be  trusted   in  regard  to 
the  election  of  the  executive  officers.     He  re- 
peated, that  there  had  never  been  a  nomination 
in  the  state,  made  under  undue  excitement.  The 
candidates  were  talked  about  for  a  year,  or  at 
least  six  months,   before  the   nomination  was 
made.     Why,  at  this  moment  they  could  nearly 
tell  who  their  candidates  would  be  next  fall  for 
that  office.    He  apprehended  on  that  subject,  gen- 
tlemen would  find  no  difficulty.  [Cries  of 'name.'] 
He  declined  mentioning  names,   but  said  the 
name  could  always  be  taken  as  one  of  two  or 
three.    The  gentleman  from  Essex  was  desirous 
to  know  how  the  people  were  to  be  made  ac- 
quainted with  the  merits  of  the  candidates,  par- 
ticularly if  they  were  young.     He  replied  by  the 
press  and  orally.  There  was  no  danger  of  a  man 
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not  being  known,  for  his  friends  would  pro- 
claim his  virtues  and  his  enemies  his  defects- 
Mr.  V.  S.  went  on  to  argue  that  if  these  qualifi- 
cations were  all  struck  out  no  young  man  would 
be  selected  for  governor  unless  on  account  of 
some  sterling  qualities  and  merit,  which  an  old- 
er man  did  not  possess.  And  the  history  of  the 
state  proved,  that  the  government  had  been  as 
well  administered  by  men  under  30,  as  above  it, 
The  idea  of  the  gentleman  from  Essex,  that  the 
poorer  or  working  portion  of  our  population  did 
not  become  educated  for  public  business  before 
30,  and  therefore  could  not  compete  for  office 
with  the  sons  of  the  rich,  unless  there  was  this 
limitation  of  age—Mr.  V.  S.  said  was  based 
on  the  mistake  that  the  poorer  classes  were  not 
as  early  and  well  educated  as  the  sons  of  the 
rich.  As  a  general  rule,  those  who  were  self- 
educated  were  the  best  and  earliest  educated, 
and  if  it  were  otherwise,  there  could  be  no 
danger  that  with  the  door  wide  open  to  young 
men  of  all  conditions  in  life,  they  would  not 
early  and  thoroughly  prepare  themselves  for  of- 
ficial duty.  As  to  this  whole  question  of  restric- 
tions, he  had  no  hesitation  in  placing  himself  on 
record  in  support  of  the  great  doctrine  that  the 
sovereign  power  was  in  the  people — that  we 
could  not  take  it  away — that  it  was  not  for  our 
interest  to  take  it  away — and  that  it  was  safe 
to  trust  the  supreme  power  to  them,  within  the 
limits  of  their  own  fundamental  law.  [Loud 
cries  of  "  question,"  "  question."] 

Mr.  RUSSELL  felt  called  upon.having  consen- 
ted, under  solicitation,  though  against  his  judg- 
ment, to  waive  his  amendment  so  far  as  to  allow 
the  question  to  be  taken  on  striking  out  by  itself 
—to  make  a  fewremarks.  For  he  still  insisted  that 
eligibility  to  the  office  of  Governor  should  be  co- 
extensive with  the  right  of  voting — that  the  Exec- 
utive power  could  be  safely  entrusted  to  any  elec- 
tor whom  the  people  might  elect — and  that  if  it 
could  not  be  thus  entrusted,  the  people  them- 
selves were  incapable  of  exercising  the  power 
of  checking  the  improper  conduct  of  their  re- 
presentatives. He  found  this  provision  in  the 
constitution  of  Rhode  Island,  and  whatever 
might  be  thought  of  the  source,  the  provision 
itself  was  worthy  of  the  immortal  founder  ot  that 
state — Roger  Williams  himself.  Mr.  R,  urged 
that  no  possible  evil  could  result  from  removing 
these  restrictions,  and  a  probable  good  might 
be  prevented  by  retaining  them.  For  the 
difficulty  sought  to  be  reached  by  retaining  them, 
was  fast  receding  under  the  prevailing  disposi- 
tion of  the  people  to  be  no  longer  led  by  politi- 
cians in  their  search  after  availability  rather 
than  sterling  qualities  in  a  candidate.  The  mat- 
ter of  qualification  could  no  where  be  more 


safely  left  than  with  the  people  themselves.  But 
Mr.  R.  knew  the  impatience  of  the  committee  to 
come  to  a  question — and  he  only  wished  to  say 
that  this  whole  subject  of  eligibility  belonged  to 
committee  number  4,  and  should  have  been  omit- 
ted entirely  in  this  article.  But  being  here,  and 
being  called  upon  to  act,  he  proposed  this  sub- 
stitute making  all  electors  eligible,  and  leaving 
the  selection  to  the  people  themselves.  Mr.  R. 
withdrew  his  proposition  to  insert. 

Mr.  W«  TAYLOR  then  reneAved  his  proposi- 
tion to  strike  out  and  insert  a  provision  that  "no 
person  who  does  not  possess  the  qualifications 
of  an  elector,  other  than  those  of  residence  in 
the  town  or  county,  shall  be  eligible  to  the  of- 
fice of  Governor."  Mr.  T.  did  not  rise  to  dis- 
cuss the  question,  but  to  reiterate  and  sustain  a 
remark  he  made  at  the  opening  of  this  discus- 
sion in  relation  to  the  late  Governor  of  Michi- 
gan, which  had  been  the  subject  of  comment 
and  dissent  by  several  gentlemen,  all  of  whom 
attributed  the  embarrassments  of  the  state,  and 
her  wild-cat  system  of  banking  to  the  fact  that 
she  had  a  young  Governor.  All  these  reflec- 
tions upon  the  character  and  capacity  of  Gov. 
Mason,  were  as  unjust,  as  they  were  calcu- 
lated to  inflict  lasting  injury  on  his  memory, 
and  good  name.  Mr  T.  went  on  to  show  that 
Gov.  Mason  was  compelled  by  a  constitutional 
provision  to  call  the  attention  of  the  legislature 
to  the  subject  of  internal  improvement — for  by 
the  constitution,  it  was  made  the  duty  of  the  le- 
gislature to  project  a  plan  of  improvement-  He 
also  recommended  a  loan,  the  negotiation  of 
which  the  legislature  threw  upon  him,  contrary 
to  his  wishes.  The  state  suffered  loss  by  that 
loan — and  became  embarrassed— and  so  did  many 
other  states,  who  had  no  young  men  for  gover- 
nor, but  which  were  infected  with  the  rage  then 
prevalent  for  internal  improvement,  Gov.  M., 
Mr.  T.  insisted,  was  as  guiltless  of  blame  in  this 
matter  as  in  regard  to  the  system  of  banking — 
and  were  there  time  he  would  read  from  the 
messages  of  that  very  able  and  accomplished 
young  governor,  to  show  that  he  was  opposed  to> 
the  system,  and  constantly  urged  upon  the  legis- 
lature, that  proper  safeguards  should  be  provi- 
ded against  loss  to  the  people. 

Mr.  CLYDE  here  obtained  the  floor,  and  mo- 
ved that  the  committee  rise. 

The  motion  was  at  first  lost,  but  several  gen- 
tlemen expressing  a  desire  to  be  heard  on  the 
question, 

The  committee  rose  and  reported  progress. 

Mr.  CHAMBERLAIN  had  leave  of  absence 
for  three  days  j  Mr.  JONES  for  five. 

Adj'd  to  10  o'clock  to-morrow  morning. 
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THURSDAY,  JULY  9. 


Prayer  by  the  Rev.  Mr.  Harrington. 

Mr.  GARDNER  presented  a  memorial  from 
citizens  of  Niagara  county,  on  the  subject  of  the 
canal  policy  of  the  state.  It  was  referred  to 
committee  number  three,  and  ordered  to  be  prin- 
ted. 

The  PRESIDENT  laid  before  the  Convention 
a  communication  from  the  Secretary  of  State  in 
compliance  with  a  resolution  of  the  Convention 
in  relation  to  the  duration  of  the  legislative  ses- 
sions, which  was  referred  to  committee  number 
one,  and  ordered  to  be  printed. 

Leave  of  absence  was  granted  to  Mr.  SMITH 
ot  Chenango,  for  10  days. 

VIVA   VOCE  APPOINTMENTS. 

Mr.  KENNEDY  offered  the  following  reso- 
lations  which  were  agreed  to  : — > 

Resolved,  That  it  be  referred  to  the  committee  on 
the  powers  and  duties  of  the  Legislature,  &c,  to  en- 
quire into  the  propriety  of  providing  for  the  viva  voce 
selection  of  ail  officers  that  may  devolve  on  eiiher 
branch  of  the  legislature. 

-  Resolved,  That  it  be  referred  to  the  committee  on 
the  appointment  or  election  of  all  officers  whose  1  unc- 
tions are  local,  &c,  to  enquiie  into  the  propriety  of 
providing  that  all  legislative  bodies  or  special  boards 
for  the  state,  or  for  any  county,  town,  city,  or  ward,  of 
two  or  more  persons,  on  whom  appointments  to  office 
or  employment  may  devolve,  shall  make  such  appoint- 
ment viva  voce,  requiring  record  to  be  kept,  shewing 
the  vote  of  each  member  of  such  body  or  board  on  ma- 
king appointments. 

Mr.  SWACKHAMMER  offered  the  follow- 
ing, which  at  his  instance  was  laid  on  the  table. 

Resolved,  That  on  and  after  Monday  the  13th  inst., 
this  Convention  will  meet  at  9  o'clock  A.  M, 

The  PRESIDENT  laid  before  the  Conven- 
tion a  report  from  the  Comptroller  shewing  the 
amount  paid  for  breaches  of  contract  on  the 
canals,  which  was  referred  to  the  committee  on 
finance  and  ordered  to  be  printed. 

EXECUTIVE   DEPARTMENT. 

The  Convention  resolved  itself  into  commit- 
tee of  the  whole  on  the  report  of  committee  No. 
five,  on  the  powers  and  duties  of  the  Executive, 
Mr.  CHATFIELD  in  the  chair. 

The  CHAIRMAN  stated  the  pending  ques- 
tion to  be  on  the  amendment  of  the  gentleman 
from  Onondaga  (Mr.  W.  Taylor.) 

Mr.  PORTER  desired  to  submit  a  few  obser- 
vations on  the  subject  under  discussion.  The 
principle  involved  was  an  important  one,  and  it 
derived  a  greater  importance  from  the  character 
of  the  discussion  it  had  undergone.  It  was  pro- 
per  therefore  that  he,  a  member  of  the  commit, 
tee  from  which  this  report  was  made,  should 
make  some  remarks  on  the  course  pursued  in  this 
debate,  and  offer  a  few  suggestions,  in  rela- 
tion to  the  restrictions  imposed  by  the  section  of 
the  existing  constitution.  It  would  have  been  a 
bold  stretch  of  power  on  the  part  of  that  com- 
mittee to  have  interfered  with  that  matter,  when 
that  very  subject  of  eligibility  to  office  had  been 
referred  to  the  fourth  standing  committee,  and 
when  by  a  recent  vote  of  the  electors  of  New- 
York  the  freehold  qualification  was  abolished, 
but  the  restrictions  under  discussion  left  stand- 
ing and  untouched.  He  would  add  that  as  a 
member  of  this  Convention  he  most  cordially  ac- 
quiesced, and  the  chairman  and  a  majority  of 


that  committee  also  acquiesced,  in  the  removal 
of  the  restriction  of  American  nativity  as  to  the 
office  of  governor.  He  had  no  fear  of  any  dan- 
ger to  arise  from  throwing  open  to  naturalized 
citizens  the  halls  of  legislation  or  the  executive 
station.  We  have  guarantees  for  these  citizens 
and  of  their  patriotic  regard  for  the  country  of 
their  adoption.  If  any  of  us  were  American 
citizens,  it  was  attributable  to  the  accident 
of  birth:  it  was  a  matter  to  reflect  no  merit  on 
any  one  of  us  that  we  are  the  descendants 
of  those  who  shared  the  perils  of  Bunker 
Hill  and  Lexington.  But  there  were  there 
some  who  could  claim  some  merit.  There 
was  the  gentleman  from  Orange  (Mr.  Brown,) 
a  native  of  the  land  of  Bruce  and  of  Burns;  there 
was  the  gentleman  from  Steuben  (Mr.  Kernan,) 
a  native  of  the  land  of  the  harp  and  the  sham- 
rock; these  and  other  gentlemen  were  of  the  class 
that  had  left  their  paternal  homes,  and  the  scenes 
of  their  early  attachments,  the  land  of  their  na- 
tivity; and  attracted  by  the  spirit  of  liberty,  they 
have  selected  this  out  of  all  the  lands  on  earth  as 
that  in  which  to  pass  the  vigor  of  their  days  and 
'he  evening  of  their  lives.  We  knew  these  men 
to  be  patriotic,  and  how  well  they  deserve  of 
their  adopted  country.  We  see  them  here,  sent 
with  the  confidence  of  their  constituents — at  the 
will  of  a  free  people—to  lay  the  foundations  of 
the  commonwealth  anew.  Now  he  would  en- 
trust to  such  men  the  Executive  power — he 
would  remove  from  them  every  invidious  dis- 
tinction. But  this  was  not  a  proposition  that 
should  originate  with  a  committee  of  this  house 
— it  would  not  be  becoming  in  the  members 
of  its  committees  to  dictate  their  individual 
opinions.  There  were  however  other  qualifica- 
tions which  he  deemed  of  vital  importance, 
and  he  could  not  vote  to  strike  them  from 
the  constitution.  It  was  somewhat  singular 
that  the  members  of  this  Convention,  who 
were  in  favor  of  removing  the  Restriction  of  age, 
were  the  grey-headed  men — the  men  who  were 
cotemporaries  of  the  First  Consul  of  France, 
and  who  had  seen  the  desolating  strides  of  mili- 
tary conquest — and  that  it  should  devolve  on  the 
younger  members  to  warn  their  seniors  of  the 
seductions  of  power  and  the  blandishments  of 
ambition.  He  submitted  it  to  the  Convention  if 
it  was  the  true  policy  of  this  government  to 
remove  those  restrictions?  It  was  the  true  prin- 
ciple of  a  representative  democracy  that  its 
young  men  should  be  permitted  to  mingle  with 
the  elder  in  the  representative  councils  of  the 
country;  but  if  they  wished  to  see  their  rights 
secured  and  their  liberties  perpetuated,  they 
should  entrust  no  young:  man  with  Executive 
power — they  should  clothe  no  young  man  with 
power  to  throw  open  their  prison  doors — to  de- 
clare their  counties  in  a  state  of  insurrection — 
to  pour  in  among  the  insurgents  a  military  force 
— and  to  arrest  the  mandates  of  the  popular  will 
by  forbidding  the  laws  which  the  people  have 
ordained.  Was  the  gentleman  from  Ontario 
(Mr.  Worden)  when  a  few  days  since  he  ad- 
vanced the  argument  on  the  subject  of  these  re- 
solutions, mindful  of  the,  history  of  the  past, 
when  that  distinguished  gentleman  deemed  the 
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committee  censurable  because  it  had  not  extend- 
ed its  restrictions  to  the  drivelling  dotard  of  80. 
was  he  right?  Was  there  .more  to  be  appre- 
hended from  drivelling  age  than  the  impetuosity 
of  youth?  Such  is  not  the  lesson  which  history 
teaches.  There  was  much  in  the  instruction  of 
the  fable — "  fear  nothing  from  king  log;  fear 
much  from  king  serpent."  There  was  apparent- 
ly much  misconception  on  this  subject.  Now 
the  right  to  hold  office  was  not  a  natural  right. 
The  right  to  be  free  was  a  natural  right.  It 
was  the  right  of  every  citizen  to  exercise 
his  voice  in  the  selection  of  his  rulers;  it 
was  not  his  right  to  be  selected  as  one  of  the 
rulers.  That  is  a  right  derived  from  the  peo- 
ple, and  the  people  who  grant  may  restrict  the 
grant.  They  may  pfopose  what  restrictions 
they  please.  But  there  were  other  considera- 
tions which  perhaps  should  not  be  passed  over. 
He  might  allude  to  the  remark  of  one  gentleman 
that  there  were  170,000  men  between  the  ages 
of  20  and  30,  who  by  this  provision  were  exclu- 
ded from  the  office  of  Chief  Magistrate;  but 
were  there  none  of  the  250,000  who  were  be- 
yond that  age  that  were  capable  to  take  charge 
of  the  Executive  duties  of  the  commonwealth? 
Did  the  honorable  gentleman  mean  to  say  it  was 
his  natural  right  because  he  was  above  30,  to  be 
Governor?  Certainly  not.  His  interest  and  the 
interest  of  his  country  required  that  he  should 
not  hold  that  office  until  he  acquired  the  neces- 
sary qualification.  He  would  now  proceed  to 
the  consideration  of  the  other  question  of  restric- 
tion proposed  in  relation  to  residence;  and  it  ap- 
peared to  him  that  this  restriction  had  been  en- 
tirely misunderstood  by  gentlemen  on  the  other 
side  of  the  House.  The  eminent  gentleman  from 
New- York,  (Mr.  O'Connor,)  had  discussed  this 
question  as  if  the  restriction  of  age  had  been  di- 
rected to  naturalized  and  not  to  citizens  of  our 
own  country.  But  under  our  present  constitu- 
tion, none  but  a  native  citizen  is  permitted  to 
occupy  the  place  of  Governor.  The  naturalized 
citizen  was  not  allowed  to  hold  that  office,  what- 
ever might  be  the  period  of  his  residence,  and  the 
purpose  of  this  restriction  sa  applied  to  citizens 
of  other  states,  was  simply  designed  for  the  se- 
curity of  our  own  state.  But  this  restriction  of 
nativity  having  been  removed,  it  remained  for 
the  Convention  to  put  some  qualification  in  its 
place  that  shall  equally  affect  the  naturalized  and 
the  native  born  citizen.  It  was,  therefore,  his 
intention,  whenever  it  should  be  in  order,  to  in- 
troduce a  proposition  which  he  would  read.  It 
was  in  accordance  with  the  views  he  had  taken 
of  popular  rights.  "  Every  elector  shall  be  eli- 
gible to  be  Governor  or  Lieut.  Governor,  who 
shall  have  attained  the  age  of  30  years,  and  who 
shall  have  been  5  years  a  citizen  of  the  state  of 
New- York."  He  desired  to  call  the  attention  of 
the  committee  to  the  difference  between  this  pro- 
position and  that  under  consideration.  That  im- 
posed restrictions  on  the  people,  and  said  that 
certain  men  should  not  hold  that  office,  and  he 
held  that  that  was  not  good  doctrine  in  this  com- 
monwealth. He  held  that  the  right  to  hold  of- 
fice  was  derived  by  grant  from  the  people;  and 
he  said  by  his  proposition  that  every  elector  may 
hold  the  office,  provided  he  has  certain  qualifi- 
cations. The  first  is,  that  he  shall  be  30  years 
of  age,  and  the  second  is  that  he  shall  have  been 
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5  years  a  citizen  of  the  state  of  New- York.  Not 
of  Massachusetts,  or  of  Ireland,  or  of  Virginia, 
but  of  New- York — of  the  state  over  which  he 
was  to  preside.  He  would  make  no  distinction 
bet'»  een  naturalized  and  native  born  citizens — 
between  citizens  of  Connecticut,  of  France 
or  of  Virginia;  but  the  man  who  is  to  wield 
the  Executive  power  over  five  millions  of 
freemen  should  have  some  acquaintance  with 
their  local  institutions,  and  he  should  be  known 
to  the  electors  of  the  State  who  were  to  confide 
to  his  charge  these  interests.  The  propriety  of 
this  was  too  apparent  to  need  argument.  The 
only  question  then  was  whether  we,  the  people, 
have  the  power  to  make  such  restrictions.  The 
denial  of  power  overrode  all  qualifications.  But 
where  did  the  denial  Originate?  "Was  it  with 
the  people  ?  No.  Who  had  heard  any  expres- 
sion of  alarm  from  them  ?  Had  the  young  men 
risen  and  demanded  that  they  shall  rule  ?  Have 
the  old  men  complained  that  they  are  not  at 
liberty  to  elect  boys?  Has  the  electoral  body 
complained  that  the  resident  of  Massachusetts  or 
of  Rhode  Island  is  excluded?  No  ;  it  was  new 
doctrine — not  of  the  people — but  of  those  who 
expect  to  be  candidates  for  the  people's  votes. 
He  did  not  believe  in  the  doctrine.  When  was 
it  ever  before  heard  in  the  history  of  Republics 
that  the  people  had  not  power  to  restrict 
themselves  ?  Why,  we  are  the  people.  Our  ac- 
tion is  only  provisional,  and  until  it  is  ratified  by 
the  people  it  is  nugatory  and  void.  We  have 
come  here  to  form  a  compact  for  our  mutual 
government.  We  represent  the  people.  We 
allow  a  plurality  and  not  a  majority  the  right 
to  select  a  chief  magistrate  who  is  to  preside 
over  the  whole.  But  while  we  allow  that  plu- 
rality such  a  power,  we  require  constitu- 
tional guarantees  that  the  right  shall  not  be 
abused.  Did  gentlemen  mean  to  insist  that 
a  plurality  shall  not  be  restricted  in  the  exer- 
cise of  popular  sovereignty?  This  plurality  has 
no  power  except  by  grant  of  the  people;  and 
shall  the  people  who  grant,  not  be  allowed  to 
restrict  the  grant?  This  question  was  argued 
in  a  masterly  manner  the  other  day  by  the  gen- 
tleman from  New  York,  (Mr.  O'Conor,)  but 
he  appealed  to  that  distinguished  man  if  he  had 
not  adopted  a  fallacy  that  was  subversive  of  the 
whole.  Says  the  gentleman  it  is  our  right  in 
Convention  to  determine  who  the  people  are,  by 
fixing  their  qualifications;  and  having  deter- 
mined who  they  are,  you  have  no  power  to  re- 
strict them.  But  the  electors  are  not  the  people; 
they  are  only  part  of  the  great  whole.  True, 
we  were  all  of  us  elected  to  this  body  only  by 
the  qualified  voters,  but  we  are  the  representa- 
tives of  all.  Every  man  who  voted  for  us  was 
in  his  turn  a  representative  of  the  people.  The 
honorable  gentleman  from  Albany  (Mr.  Harris) 
and  the  gentleman  from  Ontario  (Mr.  Worden) 
had  told  them  that  the  people  in  Convention  as- 
sembled have  no  right  to  restrict  any  but  dele- 
gated power.  Why  the  power  of  the  electors  is 
a  delegated  power  by  necessity  of  the  social 
compact.  This  Convention  was  elected  by 
450,000  men  from  amongst  millions.  0< 
these  450,000  exercising  their  right,  200,00C 
may  be  a  plurality,  and  200,000  then  should  pos 
sess  unlimited  power  without  restriction,  and  e* 
ercise  absolute  dominion  over  two  and  a  hal 
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millions  of  citizens.  They  had  a  bill  of  rights, 1 
and  did  that  apply  to  the  electors?  No  ;  every 
man,  woman  and  child  in  your  dominions  is  un- 
der the  protection  of  that  bill  of  rights.  They 
are  the  people  and  we  are  their  representatives. 
Each  voter  who  voted  for  each  of  us  represen- 
ted himself  and  five  unqualified  citizens.  Is  this 
no  delegated  power  ?  Why  we  have  a  female 
population  of  1,293,000  in  the  state  of  N.  Y.— 
three  times  the  whole  electoral  body  ;  and  their 
interest  in  this  government  is  nearer  and  dearer 
than  ours,  for  Ave  are  clothed  with  a  mighty  pow- 
er through  the  ballot  box — we  have  strong  arms 
to  resist  unto  blood.  But  if  the  laws  prove  dan- 
gerous to  liberty,  the  female  population  is  useless, 
powerless,  defenceless.  Again,  there  are  more 
under  than  over  the  age  of  21,  and  they  too  have 
deeper  interest  than  we  have  in  the  constitution 
We  are  about  to  frame.  They  are  to  answer  us 
and  the  electors  who  send  us  here  ;  if  we  sow 
the  wind  they  are  to  reap  the  whirlwind.  Now, 
we  are  constitutionally  legislating  for  advanc- 
ing millions — we  are  legislating  for  genera- 
tions yet  to  come.  It  was  not  a  mere  par- 
ty that  nominated  us.  The  voters  elected 
us,  but  we  represent  the  whole  people  of  the 
state  of  New- York — each  sex,  age,  and  condi- 
tion, aye  and  the  succeeding  millions  whose  con- 
stitutional rights  we  are  now  asserting,  and 
around  whom  in  advance  we  throw  constitution- 
al barriers  for  the  security  of  their  liberties. — 
The  magna  charta  that  was  extorted  at  Runny, 
mede,  by  Norman  Barons,  was  not  for  them- 
selves alone,  but  for  every  citizen  since  born, 
and  for  every  colony  planted  in  the  wilderness 
by  their  descendants,  wiiere,  it  has  burst  in  its 
grqwth  through  all  (jolgnial  vassalage.  Even 
our  Declaration  of  Independence  contains  those 
doctrines  of  human  rights  which  were  first  con- 
ceded, in  the  spirit  of  liberty,  by  magna  charta. 
When  therefore  we  enter  into  an  elementary  dis- 
cussion, let  us  lay  aside  the  spirit  of  the  dema- 
gogue, and  invoke  a  better  spirit  of  patriotism, 
manly  independence,  and  devotion  to  the  great 
and  permanent  interests  of  the  people  It  de- 
volves on  us  to  perpetuate  the  privileges  of  eve- 
ry citizen.  It  devolves  on  us  to  guard  against 
every  danger  the  institutions  of  our  state,  whe- 
ther menaced  by  legislative  corruption,  par- 
tisan violence,  popular  excitement,  or  the  en- 
croachments of  power.  He  trusted  this  ques- 
tion would  be  met  by  gentlemen  as  one  of 
principle.  Let  gentlemen  prove  by  their  votes 
that  love  for  the  people  which  they  profess  in 
their  speeches.  Rely  on  it,  the  electors  will 
prefer  the  substance  to  the  shadow.  Why,  more 
than  half  the  time  of  this  Convention  during 
the  whole  period  of  the  session  has  been  occu- 
pied,by  some  half  dozen  individuals  in  profes- 
sions of  their  patriotism,  their  love  of  economy, 
their  devotion  to  the  people.  Well,  he  believed 
it  all-revery  word  of  it.  The  report  of  commit- 
tee No.  5  had  been  assailed  undoubtedly  from 
motives  of  the  purest  and  most  ardent  patriotism. 
Uy  some  gentlemen  that  committee  had  been  de- 
nounced for  every  provision  of  the  old  constitu- 
tion whieb  they  had  retained.  Some  prominent 
members  of  the  convention  had  charged  them 
with  making  innovations,  when  the  provisions 
they  had  introduced  had  been  in  the  constitution 
fojr  »  quarto  of  a  century.    Other  gentlemen 


were  bewildered.  They  neither  knew  what 
to  approve  or  what  to  disapprove,  Uhtil  the  com- 
mittee  itself  italicised  parts  of  the  report  to  en- 
able them  to  discriminate  between  the  parts 
that  were  new  and  old.  The  gentlemen  were 
then  relieved  from  their  patriotic  embarrassment, 
and  then  they  denounced  the  committee  for  every 
new  provision  they  had  inserted.  Now  this  was 
doubtless  all  from  pure  love  of  the  people.  There 
were  gentlemen  he  admitted  who  had  treat- 
ed their  report  with  fairness  and  liberality, 
and  none  with  more  fairness  than  the  distin- 
guished gentleman  from  Orange  (Mr. Brown), 
the  eminent  gentleman  from  Albany  (Mr. 
Harris),  the  able  gentleman  from  New- York 
(Mr.  O'Conor),  and  his  distinguished  friend 
fro«i  Ontario  (Mr.  Worden)  ■  and  if  some 
gentlemen  have  gone  into  this  discussion 
in  another  spirit,  he  could  only  attribute  it  to  an 
exuberance  of  patriotic  feeling.  Oh,  it  is  from 
nothing  but  a  high  sense  of  duty !  The  love  of 
the  people  led  on  his  able  and  respected  friend 
from  Oneida  (Mr.  Kirkland)  in  his  original  on- 
slaught on  committee  number  five — a  war  that 
would  be  as  memorable  as  the  war  on  the  wind- 
mills by  the  Knight  of  La  Mancha  [laughter], 
whose  epitaph  has  been  written  by  the  gentle- 
man from  Orleans  (Mr.  Pennyman) — '•  Knight 
of  Oneida  —  Requiescat  in  pace!"  [Renewed 
laughter.]  Next  came  the  gentleman  from  Chau- 
tauque,  the  faithful  squire  of  Sanco  Panza,  rea- 
dy to  wage  battle  on  committee  number  five. — 
[Laughter.]  It  was  strongly  suspected  of  his 
prototype  of  old  that  he  loved  the  cheese  and 
curds  better  than  the  shepherds  on  the  hill-side 
of  Arragon.  [Laughter.]  But  his  friend  from 
Chautauque, he  knew,loved  the  people.  At  least 
he  loved  half  of  them—that  dear  portion  of  them 
who  are  not  qualified  electors  j  and  of  whom  his 
friend  from  Schoharie  told  them  they  had  from 
day  to  day  many  representatives  in  the  ladies' 
gallery.  If  his  friend  from  Chautauque  was  un- 
willing to  give  them  a  door-keeper  to  guard  them 
from  the  intrusion  of  the  voters,  he  could  assure 
the  Convention  in  all  sincerity  that  it  was  not 
because  he  loved  the  ladies  less  but  because  he 
loved  the  voters  more.  [Laughter.]  Now, 
Mr.  P.  had  no  professions  of  love  to  make. — 
He  trusted  if  it  should  ever  again  be  his  for- 
tune to  be  a  member  of  a  deliberative  body, 
he  should  never  have  occasion  to  proclaim 
his  devotion  to  the  people.  It  was  sufficient 
for  him  to  be  one  of  the  people.  The  inter- 
ests of  the  people  were  his  interests  —  their 
prosperity  was  his  prosperity.  The  gentleman 
from  Chautauque  loves  the  people—let  him  love 
me — let  him  love  us  all.  [Laughter.]  He  who 
was  one  of  the  people  knew  his  own  character 
— he  knew  something  of  the  popular  character,* 
he  knew  the  necessity  of  popular  self-restraint, 
and  he  was  in  favor  of  the  doctrine  of  popular 
restriction  in  its  broadest  sense — popular  restric- 
tions imposed  not  by  one  man,  or  ten  men,  but 
imposed  by  the  people  themselves  in  their  sove- 
reign capacity  for  their  own  security.  The  hon- 
orable gentleman  from  St.  Lawrence  (Mr.  Per- 
kins,) insisted  that  there  was  no  propriety  in 
that  provision  of  the  report  of  the  committee,  for 
says  that  gentleman,  it  would  be  evidence  of  the 
folly  and  madness  of  the,  people  if  they  should 
select  a  man  without  such  qualifications.     But 
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he  adds,  it  may  work  harm  and  I  do  not  want  it 
there.  How  work  harm?  If  the  contingency 
should  arise.  If  so  then  the  restriction  would 
be  needful.  The  colleague  of  the  gentleman 
from  St.  Lawrence  (Mr.  Russell,)  yesterday 
denounced  the  modes  in  which  political  nomina- 
tions were  made.  He  said  it  was  done  by  party 
and  not  by  the  people.  True;  but  parties  com- 
pose the  people,*  and  if  blame  be  on  parties,  how 
could  that  political  millennium  have  arisen  where 
the  lion  and  the  lamb  could  lie  down  in  peace  to- 
gether? He  thought  the  people  in  the  Conven- 
tion would  find  it  necessary  to  impose  re- 
strictions on  popular  parties,  and  guard  a- 
gainst  abuses  by  which  their  rights  would  be 
endangered.  But  the  senior  gentleman  from 
St.  Lawrence  (Mr.  Perkins,)  expressed  his 
apprehension  lest  the  restriction  as  to  age 
should  be  applied  to  the  judges  on  the  bench. 
Why,  said  that  gentleman,  you  cannot  elect 
a  Chief  Justice  until  he  is  30  years  old.  And 
so  it  is.  But  were  they  under  the  new  consti- 
tution to  elect  boys  to  the  supreme  bench  of 
New  York?  If  so  was  it  to  be  expected  that 
the  people  would  ratify  their  actions?  Were  the 
rights  and  property  of  three  millions  of  people 
to  be  entrusted  to  the  impetuosity  of  youth? — 
But  the  same  gentleman  insisted  that  they  had 
more  reason  to  fear  trom  the  election  of  a  Lieut. 
Governor  under  30  than  a  Governor.  More 
danger!  Is  there  danger  then  to  fear  from  the 
removal  of  the  restrictions?  There  was  then 
reason  for  extending  it,  and  he  hoped  he  had 
provided  a  restriction  that  would  be  agreeable 
to  the  gentleman  from  St.  Lawrence,  in  the  a- 
mendment  he  had  intimated  his  intention  to  pro- 
pose— a  restriction  which  was  common  to  every 
state  of  the  Union,  not  even  excepting  Texas. 
His  friend  from  Rensselaer  (Mr.  Van  Schoon- 
hoven)  insisted  yesterday  that  the  people  were 
able  to  judge  and  act  for  themselves.  Well,  that 
is  precisely  what  we  people  in  this  Convention 
assembled  propose  to  do.  In  the  exercise  of 
our  judgments  the  people  think  they  have  a 
right  to  demand  to  have  some  security  agaiast 
partizan  violence — some  security  against  politi- 
cal phrenzy.  There  the  people  could  impose 
restrictions  on  their  delegates  the  electors — their 
delegates  the  majority — their  delegates  the  plu- 
rality. His  friend  from  Albany  admitted  that 
the  qualifications  were  proper,  and  that  they 
would  have  strong  weight  with  him  in  the  nom- 
inating convention — that  it  wouJd  be  folly  if 
they  did  not  adhere  to  them.  Then  why  exclude 
them  from  the  constitution  if  they  were  wise? — 
Why  strike  them  down  from  the  palladium  of 
your  rights?  But  the  gentleman  from  Ontario 
(Mr.  Worden)  says  we  have  no  power  to  re- 
strict the  people. 

Mr.  WORDEN:  The  gentleman  is  mistaken. 
I  never  said  so — I  never  made  such  a  remark. 

Mr.  PORTER  had  mistaken  the  gentleman's 
phraseology  then.  But  if  he  did  not  again  and 
again  reiterate  that  they  had  no  right  to  restrict 
any  but  delegated  power,  and  that  the  electors 
did  not  exercise  a  delegated  power,  I  am  a  mad 
man,  Why  every  body  heard  him,  and  it  is 
recorded  in  the  public  journals.  It  has  gone  forth 
to  the  world,  and  against  this  alarming  doctrine 
I  felt  compelled  me  to  defend  the  report.  If  we 
place  restrictions  on  the  electors  do  we  restrict 


the  power  of  the  people?  Certainly  not.  We 
stand  in  the  place  of  the  people.  We  as  their 
representatives  have  come  together  to  make  a 
compact  with  each  other.  The  gentleman  from 
Ontario  is  a  lawyer,  and  I  should  like  to  ask  him 
a  question.  Can  two  men  make  a  compact  with 
each  other,  and  if  so  why  not  two  millions? 

Mr.  WORDEN:— Two  men  can  make  a  com» 
pact. 
Mr.  PORTER:— Why  not  two  millions  then  ? 
Mr.  WORDEN:— Two  millions  can,  but  it  wo'd 
be  absurd  to  suppose  that  two  millions  will 
make  an  absurd  compact:  and  it  was  equally 
absurd  to  suppose  that  two  millions  were  not 
capable  of  designating  the  person  that  was  to  be 
their  Governor,  and  that  restraints  must  be  im- 
posed on  them. 

Mr.  PORTER  asked  if  it  Was  not  equally 
absurd  for  the  gentleman  from   Ontario  to  say 
that  restrictions  on  the  people  were  absurd,  and 
before  he  got  through  admit  that  they  were  ne- 
cessary.    Was  it  absurd  to   say  that  2,000  000 
might  make   an   absurd    compact  ?    Why  this 
committee  has  followed  in   the  footsteps  of  the 
convention  of  '21.     They  have  conformed  their 
provision  to  the  constitution  of  the  United  States, 
and  they  found  not  only  in  the  constitution  of 
the   nation    but  of   every  state   within  the  li- 
mits of  the  Union,   that  very  provision  which 
gentlemen  here  would  strike  out  on  the  ground 
that  the  people  did  not  put  it  there.     The  gen- 
tleman from  Ontario  admitted    that    two  men 
could  make  a  compact,   and   that  two  millions 
could  do  so  too.     Well,  what  sort  of  a  compact 
have   we  to  make  ?    He  says  the   two  millions 
have  no  right  to  make   an   absurd  compact.    I 
tell  him  they  have.     The   compact  made  by  the 
convention  of  '21  was  an  absurd  compact.     The 
gentleman  himself  says  this  is   an  absurd  pro- 
vision.    Well,  the  people  have  a  right  to  make 
and  unmake  it.     We   came  here  to  examine  the 
old  landmarks,  and  if  necessary   to  erect  new 
monuments  for  defence  against  executive,  legis- 
lative, aye  and  electoral  power.     Such  a   com- 
pact was  our  bill  of  rights.  If  we  go  beyond  that 
it  is  my  right  to  hunt  in  every  forest,  to  dig  in 
every  farm,  to  reap  on  every  hill  side  ;  but  by 
this  compact,  we,  the  people,  regard  the  vested 
right  to  property — we   agree   together  to  recog- 
nize the   exclusive  dominion  of  the  land  holder. 
Why  does  the  gentleman  talk  of  absurdity?     It 
was  the  natural  right  of  the  people  of  a  state  to 
chose  who  should  rule  over  them.     They  had  a 
right  to  elect  a  king  to  rule  over  them  and  de- 
clare that  the  son  of  that  king  should  be  his  suc- 
cessor to  his    throne.     That    was   the  natural 
right  of  the  people,  but  we  by  this  compact  sur- 
render  that  right.     We,  as  well  as  those  from 
whom  we  have  descended  have  determined  that 
we  will   have  a  Governor  and  not  a  King;  that 
he  shall  wear   no  crown — that  two  years  shall 
be  the  limit  of  his  term  of  service-^-and  that  he 
shall  not  be  elected  for  life  even  by  the  voice  of 
the  people.     No  popular  restriction  here .'    But 
his  honorable  friend   from  Ontario  (Mr.    Wor- 
den,) and  the  gentleman  from  Seneca  (Mr.  Bas- 
com)  at  a  later  day  insisted  that  this  question 
is    involved  in  this  discussion,    whether    they 
would  not  entrust  the  people  with  power.  Now 
he  said  the  question  was  shall  the  people  be  en- 
trusted with  unlimited  power—whether  they 
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would  give  unlimited,  absolute  dominion  to  a 
plurality  of  two  millions.  That  is  the  question 
involved.  But  the  gentleman  from  Ontario  said 
the  other  day  that  the  committee  were  censura- 
able  because  they  had  not  reported  a  provision 
to  exclude  the  driveling  dotard  of  eighty  years. 
When  was  it  and  where  was  it  that  the  honora- 
ble gentleman  from  Ontario  had  read  in  the  his- 
tory of  mankind  of  ambition  on  crutches? 
When  was  it — in  what  land — in  what  age,  prox- 
imate or  remote — anti-deluvian  or  post-deluvian 
— in  a  republic  or  in  a  monarchy?  When  was 
it  that  the  liberties  of  the  people  had  been  sub- 
verted by  a  driveling  dotard  of  eighty  years  ? 

Another  gentleman  from  New  York  the  other 
day  said  in  an  able  argument  in  favor  of  an  im- 
portant position,  that  minorities  had  a  right  to 
demand  a  constitutional  compact  to  guarantee 
their  rights  against  the  encroachment  of  majori- 
ties; and  his  friend  from  Ontario  was  called  up- 
on to  answer  and  his  answer  was  this — if  a 
majority  of  the  people  have  a  right  to  impose  on 
me  an  unacceptable  Governor  over  30,  they  have 
the  right  to  impose  on  me  an  unexceptionable 
one  under  30.  But  that  was  not  the  true  posi- 
tion. The  gentleman  had  confused  all-import- 
ant  distinctions.  The  minority  have  not  a  right 
to  designate  the  Governor  of  their  choice,  but 
they  have  a  right  to  demand  that  the  majority 
shall  not  impose  on  them  a  Governor  who  will 
jeopardise  their  security  and  the  security  of  the 
commonwealth.  His  honorable  friend  from  On. 
tario,  the  gentleman  from  Albany,  and  the  gen- 
tleman from  Seneca,  if  he  remembered  right, 
have  contended  that  the  doetrine  of  restriction 
on  popular  rights  has  been  abandoned  and  ex- 
ploded. When  abandoned?  By  vrhom  exploded? 
Why  they  stand  firm  in  your  state  constitution, 
and  in  the  constitution  of  the  National  Govern- 
ment, and  in  the  constitutions  of  the  other 
states,  and  they  will  stand  till  the  great  princi- 
ple of  representative  democracy  shall  fail. 
They  are  to  be  found  in  every  state  within  the 
limits  of  this  confederacy.  They  differ  in  ex- 
tent it  fs  true-  In  some  they  are  more,  in  others 
they  are  less  restrictive,  but  in  all  the  people 
have  ascerted  their  right  to  restrict  themselves 
and  the  electors.  Even  in  little  Rhode  Island, 
which  was  referred  to  the  other  day — with  a 
population  scarcely  larger  than  the  population  of 
Albany  county— the  people  have  imposed  re- 
strictions ou  the  power  of  the  electors.  They 
have  said  that  no  man  shall  be  elected  Governor 
who  has  not  all  the  qualifications  of  a  regular 
elector — and  that  means  something  in  Rhode 
Island  where  they  require  every  man  to  be  a 
registered  freeholder — to  pay  a  poll-tax,  to  per- 
form military  duty — such  duty  as  a  gentleman 
alluded  to  the  other  day  in  connection  with  re- 
volutionary soldiers — and  to  be  a  two  years  re- 
sident in  the  state  Only  such  a  man  will  the 
people  of  Rhode  Island  permit  to  be  elected. 
The  doctrine  exploded — abandoned!  Why  in 
the  constitution  of  Iowa,  adopted  but  12  days 
before  this  session  commenced,  the  people  of 
that  territory  have  declared  that  no  man  shall  be 
Governor  of  that  state  who  has  *not  arrived  at 
the  age  of  30  years,  been  three  years  a  resident 
of  the  state,  and  a  citizen  of  the  United  States. 
Again,  in  the  state  of  Florida,  a  constitution 
wa*  adopted  by  the  sovereign  peopl*  ia  1838 


which  requires  a  candidate  to  be  30  years  of 
age,  five  years  a  resident  of  that  state  and  ten 
years  a  resident  of  the  United  States — the  dou- 
ble qualification  which  he  proposed  by  his 
amendment.  In  Louisiana  this  very  year,  by  a 
vote  of  the  people,  the  qualification  of  35  years 
was  required  for  the  Governor  )  it  Was  also  re- 
quired that  he  should  be  a  resident  of  the  state 
and  a  citizen  of  the  United  States  for  15  years. 
In  New  Jersey,  the  constitution  adopted  in  1844 
requires  a  30  years'  qualification  of  age,  seven 
years  a  resident  in  the  state,  and  20  years  citi- 
zenship in  the  United  States.  Again  Texas,  the 
land  of  the  u  lone  star,"  no  longer  lone,  for  tho' 
it  rose  in  blood,  it  has  found  its  way  to  the  con- 
stellation of  the  old  13 — Texas,  the  land  of  the 
largest  and  (if  he  might  borrow  an  expression 
from  the  gentleman  from  Columbia)  of  the 
youngest  liberty,  has  adopted  the  popular  re- 
striction he  was  contending  for.  No  man  can 
be  her  Governor  who  was  not  a  citizen  at  the 
time  of  the  adoption  of  her  constitution — who 
has  not  been  a  three  years'  resident  in  Texas — 
who  has  not  been  for  30  years  at  least  in  the 
land  of  the  living,  to  secure  that  degree  of  ma- 
turity which  should  always  be  required  in  a 
chief  magistrate.  And  next,  to  come  to  demo- 
cratic Missouri.  The  electors  have  adopted  a 
constitution  requiring  a  candidate  to  be  30  years 
of  age,  and  that  he  shall  have  been  for  five  years 
a  resident  in  the  state  of  Missouri,  and  ten  years 
in  the  United  States.  Now,  he  would  ask  the 
gentleman  from  Ontario,  how  was  this,  if  it 
were  an  absurdity  and  an  exploded  doctrine  ?— 
The  people  of  Missouri,  at  the  city  of  Jeffer- 
son, in  the  year  1845,  adopted  these  provisions. 
Let  them  then,  hear  no  more  of  an  explosion  of 
that  doctrine  of  popular  restriction  for  the  sake 
of  popular  liberty.  But  the  gentleman  from 
Ontario,  as  he  had  stated  before,  after  his  able 
argument  against  restrictions  in  general,  declar- 
ed himself  in  favor  of  the  restriction  of  a  five 
years  residence. 

Mr.  WORDEN  said  he  had  made  no  such  dec- 
laration. 

Mr.  PORTER  had  so  understood  the  gentle- 
man.  But  if  he  had  been  mistaken,  it  was  an 
error  gentlemen  were  liable  to  fall  into. 

Mr.  WORDEN  explained  that  what  he  said 
was,  that  if  the  committee  had  contented  them- 
selves with  striking  out  the  word  ik  native"  and 
the  age  of  30,  he  should  not  have  troubled  him- 
self to  make  any  particular  objection  to  the  sec- 
tion. 

Mr.  PORTER  would  tell  the  gentleman  of  one 
absurdity  he  never  would  be  guilty  of  ;  and  that 
was,  he  never  would  vote  for  a  provision  which 
he  believed  would  be  subversive  of  popular  lib- 
erty. He  never  would  give  a  vote  which  he  be- 
lieved was  contrary  to  natural  rights  and  the  so- 
cial compact. 

Mr.  WORDEN  enquired  who  would  ? 

Mr.  PORTER  continued :— The  gentleman 
from  Ontario  would  be  content  to  vote  for  a  five 
years  residence,  and  he  took  it,  would  thus  vote 
a  popular  restriction. 

Mr.  WORDEN  said  the  gentleman  misstated 
him  again.  He  had  made  no  such  assertion. — 
He  saw  that  the  gentl|man  from  Saratoga  was 
not  only  incapable  of  comprehending  his  argu- 
ment, but  had  a  wonderful  facility  m  misstating 
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what  he  had  said.  He  should  not  therefore 
again  state  his  argument,  if  the  gentleman  could 
not  comprehend  it. 

Mr.  PORTER  said  he  was  one  of  the  people, 
and  the  gentleman  from  Ontario  thought  he  could 
not  comprehend  that  gentleman's  argument. — 
Now  he  apprehended  that  gentleman  would  find 
many  of  the  people  in  the  same  dilemma.  The 
gentleman  from  Ontario  would  or  he  would  not 
have  voted  for  a  five  years'  residence.  If  he 
would  he  should  like  to  know  if  it  would  not  be 
voting  ior  a  constitutional  restriction?  If  the 
gentleman  would  not,  he  should  really  like  to 
know  what  he  meant,  when  he  said  he  would 
have  let  it  pass  without  objection,  when  he  was 
gent  here  as  a  sentinel,  and  was  placed  by  the 
people  on  the  watch  tower  to  give  an  alarm 
when  their  rights  were  invaded.  But  it  had 
been  asserted — not  by  the  gentleman  from  On- 
tario, for  he  never  would  have  said  that — that 
the  majority  is  always  in  the  right.  Now  if  the 
majority  were  right  in  this,  they  were  wrong  in 
their  arguments  against  this  section,  for  the  very 
section  under  consideration  has  been  submitted  to 
the  test  of  a  popular  majority,  in  the  year  1821, 
In  the  Convention  of  that  year  that  distinguish- 
ed body  took  the  question,  "shall  this  pass?" 
and  there  were  yeas  98,  noes  9.  It  was  after- 
wards submitted  to  the  people,  and  there  were 
in  its  favor  75,000,  against  it  41,000.  It  had 
been  approved  then  by  a  majority,  and  that  ac- 
cording to  some  gentlemen  was  irrevocable.  Why 
it  was  the  very  fundamental  principle  of  repre- 
sentative democracy  that  the  decision  of  a  ma- 
jority to-day,  if  erroneous,  will  be  revoked  by 
the  decision  of  to-morrow.  Now  let  him  ask 
gentlemen  what  they  meant  by  a  majority,  and 
he  had  done.  A  majority  of  the  people  of  Sa- 
ratoga county  approved  the  tariff  of  1842.  Well 
then  the  tariff  is  right.  A  majority  of  the  peo- 
ple of  New  York  disapproved  of  the  tariff  of 
1842.  Then  of  course  it  was  wrong.  But  a 
majority  of  the  people  of  the  United  States  ap- 
proved the  tariff  of  1842;  and  "presto  change" 
the  tariff  was  right  again.  Thus  it  would  be  seen 
the  doctrine  was  preposterous.  He  was  a  be- 
liever in  the  doctrine  of  majorities — not  that  he 
believed  they  were  always  immaculate,  but 
because  it  was  the  wisest  system  ever  devised 
for  mankind.  If  the  doctrine  were  absolutely 
right,  then  Silas  Wright  would  not  be  our  Go- 
vernor, for  he  was  elected  against  the  voice  of 
a  majority  of  the  people  of  this  state.  Mr.  P. 
believed  in  the  time  honored  provision  by  which 
a  plurality  could  make  that  distinguished  citizen 
our  chief  magistrate.  He  had  but  one  word 
more.  It  was  this — let  those  gentlemen  who 
mounted  the  dappled  hobby  to  run  the  race  of 
popularity,  take  care  lest  they  receive  a  fall. 
Let  that  man  who  is  willing  to  overthrow  the 
safeguards  of  popular  liberty,  great  or.  small, 
beware  lest  he  receive  the  popular  condemna- 
tion. That  man,  whoever  he  may  be,  will  find 
little  favor  with  the  electors  of  New  York,  when 
in  their  name  or  otherwise  he  is  willing  to 
destroy  one  of  the  barriers  against  partizan  vio- 
lence, to  overthrow  or  strike  down  one  of  the 
safeguards  of  popular  rights. 

Mr.  BROWN  said  there  were  many  subjects 
which  had  been  embraced  within  the  range  of 
this  debate  on  which  he  did  not  propose  to  say  a 


'  word.  Those  subjects  had  been  fully  and  amply 
discussed,  and  therefore  he  proposed  to  direct 
his  attention  to  a  single  proposition  which  he 
was  unwilling  to  allow  to  go  to  the  world  with- 
out  giving  it  a  more  express  contradiction  than 
it  had  hitherto  received.  He  alluded  to  the 
position  of  the  honorable  gentleman  from  Essex 
(Mr.  Simmons,)  as  to  selfexpatriation,  and  the 
rule  of  perpetual  allegiance.  He  regarded  that 
as  a  distinctive  principle,  calculated  to  produce 
the  worst  possible  consequences.  If  the  posi- 
tion had  been  avowed  at  a  political  meeting,  or 
if  it  had  fallen  from  a  gentleman  less  distin- 
guished than  the  delegate  from  Essex,  or  if  it 
had  been  uttered  in  a  body  of  less  importance 
than  this  Convention,  and  if  he  were  not  sure 
that  the  opinion  would  go  down  to  posterity  in 
the  published  debates  of  this  body,  he  might 
have  hesitated  to  rise  to  say  any  thing  on  the 
subject;  but  he  was  aware  of  the  great  influence 
any  opinion  of  the  gentleman  from  Essex  had, 
both  here  and  elsewhere;  he  desired  therefore  to 
place  on  record,  side  by  side  with  that  gentle- 
man's opinion,  his  own  unqualified  dissent.  He 
would  proceed  to  quote  from  the  remarks  made 
by  the  gentleman  from  Essex  on  the  1st  July — 
and  the  gentleman  would  do  him  the  favor  to 
believe  that  he  did  it  in  no  unkind  spirit.  Mr. 
B.  was  not  the  man  to  take  advantage  of  any  in- 
cautious expression,  and  make  it  the  subject  of 
remark;  but  he  regarded  this  as  the  sentiment 
of  the  gentleman's  enlightened  intellect,  and 
he  should  proceed  to  quote  what  he  had  said  on 
the  occasion  referred  to: 

On  tne  first  July,  the  gentleman  said  in  de- 
bate:  "  It  was  an  old  settled  rule  ofinternation- 
"  al  law,  Blackstone  says  it  is  the  law  of  the 
"  world,  and  Peters  tells  us  it  is  the  law  of  Amer- 
ica, (3,  Peters'  Reports,  242),  that  a  person 
"  coming  from  a  foreign  country,  an  alien  born 
''though  naturalized  here,  was  not  discharged 
"from  the  allegiance  to  the  country  whence  he 
"  came.  Expatriation  was  not  recognized  by 
"  the  international  law  of  the  world." 

On  the  7th  July,  the  gentleman  again  spoke 
on  this  subject:  "  He  desired  permission  to  ex- 
"  plain,  to  prevent  misunderstanding.  He  in- 
11  tended  .to  affirm,  that  the  subject  of  perpetual 
"allegiance  was  the  doctrine  of  the  old  world, 
"  so  far  as  we  know — though  it  was  growing 
'  ■  weaker  and  weaker,  and  is  becoming  obsolete 
"  in  practice,  it  would  seem,  in  every  nation. — 
"  He  found  in  the  Code  Napoleon  it  was  laid 
"  down  in  very  strong  terms,  and  we  know  it 
"  has  always  been  the  doctrine  of  England  and 
"  of  the  ancient  world,  the  Romans  and  the 
"Greeks." 

Now,  if  that  be  the  law  of  this  country — he 
admitted  it  to  be  the  law  of  England  and  to  pre- 
vail there — but  if  it  was  the  law  of  America, 
that  a  citizen  coming  from  a  foreign  country, 
after  having  removed  here,  is  never  to  be  dis- 
charged from  this  claim  of  perpetual  allegiance 
— if,  he  repeated,  this  were  the  law  of  this 
enlightened  age,  in  the  middle  of  19th  century, 
with  such  a  population  as  we  have,  a  popula- 
tion continually  emigrating  to  the  utmost  extent 
of  the  habitable  earth—and  it  was  time  it 
should  be  distinctly  understood,  and  that  our  cit- 
izens should  take  it  into  consideration.  But 
with  all  proper  respect  fox  the  superior  learn. 
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ing  of  the  gentleman  from  Essex,  Mr.  B.  sub- 
mitted  that  the  gentleman  was  mistaken.  That 
it  was  the  principle  of  international  law,  or  the 
Roman  law,  or  of  American  law,  as  what  he 
would  now  take  occasion  distinctly  and  deliber- 
ately to  deny,  and  to  put  his  denial  on  record 
that  he  might  appeal  to  it  hereafter. 

The  case,  continued  Mr.  B.  to  which  the  Hon. 
gentleman  from  Essex  has  referred  as  authority 
for  the  rule  that  the  law  of  perpetual  allegiance 
prevails  in  this  country,  is  that  of  Shanks  and 
others  vs.  Dupont  and  others,  3  Peter's  Rep.  242. 
I  have  looken  into  the  report  of  that  case,  and 
it  fails  wholly  to  support  the  principle  asserted. 
The  plaintiffs  were  the  children  of  Ann  Scott, 
Who  intermarried  with  a  British  officer  during 
the  occupation  of  the  city  of  Charleston  by  the 
enemy.  She  was  a  native  of  that  city,  and  re- 
moved with  her  husband  upon  its  evacuation  in 
1782,  to  England,  where  the  plaintiffs  were  born, 
and  where  she  died.  The  suit  was  brought  to 
recover  lands  upon  James'  Island,  of  which  her 
father  died  siezed  in  1782.  Judge  Story  deliv- 
ered the  opinion  of  the  court  and  as  I  read  it, 
nothing  more  is  settled  than  that  the  plaintiffs' 
title  was  protected  by  the  7th  article  of  the  treaty 
of  1783.  It  is  worthy  of  remark  that  the  learned 
judge  speaks  of  a  double  allegiance,  Which 
might  be  due  from  the  ancestor  of  the  plaintiffs 
—that  to  South  Carolina,  the  place  of  her  birth 
^-and  that  to  Great  Britain,  under  whose  gov- 
ernment she  was  born.  He  solves  the  difficulty 
by  declaring  that  those  who  adhered  to  Great 
Britain  were  to  be  considered  British  subjects, 
and  those  who  adhered  to  America  were  to  be 
deemed  American  citizens.  My  friend  from 
Essex,  for  whose  powers  of  research  and  varied 
learning  I  entertain  profound  respect,  may  have 
been  misled  by  the  opinion  of  Judge  Johnston, 
who  dissented.  He  does  say  that  the  doctrine 
of  perpetual  allegiance  was  the  rule  of  the 
common  few,  and  that  the  common  law  had 
been  adopted  into  the  code  of  South  Carolina. 
He  does  however  admit  that  the  acts  of  South 
Carolina,  when  asserting  her  independence, 
Biust  be  looked  into,  to  determine  whether  she 
may  not  then  have  modified  the  rigor  of  the 
common  law,  and  substituted  principles  of 
greater  liberality.  This  learned  judge  arrives 
at  the  conclusion  that  the  rigor  of  the  common 
law  upon  the  question  of  allegiance  in  South 
Carolina,  has  suffered  no  abatement.  Such 
however  was  not,  and  never  has  been,  the 
judgment  of  the  high  and  dignified  tribunal  of 
which  he  was  a  member,  and  such  never 
can  be  the  judgment  of  any  enlightened 
American  court,  animated  by  a  just  regard 
for  the  great  principles  of  public  liberty  which 
lie  at  the  foundation  of  our  political  institutions 

Such  was  the  case  in  Peters'  Reports.  And  as 
to  the  doctrine  of  the  Romans,  be  had  not  had 
time  to  examine  the  subject  as  fully  as  it  de- 
served; but  he  had  referred  to  an  able  writer 
whose  opinion  was  entitled  to  great  weight 
'(Chancellor  Kent),  and  he  found— 2  Kent,  42— 
this  language:  "  Cicero  regarded  it  as  one  of 
4l.  the  firmest  foundations  of  Roman  liberty,  that 
u  the  Roman  citizen  had  the  privilege  to  stay  or 
u  renounce  his  residence  atpteasuie,"  That  was 
the  doctrine  of  the  Romans,  though  they  were 
«xtsading  their -empire  *tt  «ver  the  globe.    And 


then  as  to  its  being  the  principle  of  internation 
al  law,  he  apprehended  his  friend  from  Essex 
was  again  wrong.  He  would  quote  again  from 
the  same  writer — 2  Kent's  Commentaries,  43: 
"  The  writers  on  public  law  have  spoken  rather 
"  loosely,  but  generally  in  favor*  of  the  risht  of 
"  a  subject  to  emigrate  and  abandon  his  native 
*'  country,  unless  there  be  some  positive  law,  or 
"  he  is  at  the  time  in  possession  of  a  public 
"  trust,  or  unless  his  country  be  in  distress,  or 
"  in  war,  and  stands  in  need  of  his  assistance. 
"  The  principle  which  has  been  declared  in  some 
11  of  our  state  constitutions,  that  the  citizens 
"  have  a  natural  and  inherent  right  to  emigrate, 
u  goes  far  towards  a  renunciation  of  the  doe- 
"  trine  of  the  common  law,  as  being  repugnant 
"  to  the  natural  liberty  of  mankind,  provided 
"  we  are  to  consider  expatriation  and  emigra- 
"  tion  as  words  intended  in  those  cases  to  be  of 
"  synonymous  import."  The  same  writer  says: 
"  This  question  has  been  frequently  discussed  in 
"  the  courts  of  the  United  States,  but  it  remains 
"  to  be  definitely  set|led  by  judicial  decision." 
That  he  took  to  be  the  true  rule.  It  was  true 
perhaps  that  the  citizens  of  this  country  occupy* 
ing  a  place  on  the  Rio  Grande  at  this  moment, 
should  not  be  allowed  to  renounce  their  ailegi- 
ence  and  consort  with  the  enemy.  This  right 
must  not  be  exercised  where  it  would  be  ac- 
companied by  particular  danger  to  the  land  of 
which  the  person  happens  to  be  a  resident.  It 
must,  when  exercised,  be  on  proper  occasions, 
as  in  times  of  profound  peice.  On  this  nearly 
every  writer  on  international  law  would  agree. 
But,  again,  if  this  rule  of  perpetual  allegiance 
were  to  be  admitted,  to  what  would  it  lead?  If 
a  man,  in  whatever  land  he  may  have  been 
born — wherever  Providence  may  have  cast  his 
lot, — on  whatever  soil  he  may  have  drawn  his 
first  breath — were  to  be  forbidden,  without  the 
consent  of  his  government,  to  change  his  alle- 
giance, he  would  be  subject  to  a  despotism  which 
would  not  be  tolerated  at  this  enlightened  day. 
It  would  be  a  rule  to  which  he  might  apply  a 
term  which  he  used  a  few  days  ago,  for  it  would 
be  really  infamous,  inasmuch  as  it  would 
circumscribe  human  effort  and  human  enterprise, 
and  would  tend  to  counteract  the  divine  com- 
mand to  man  to  '•  multiply,  and  replenish  the 
earth,  and  subdue  it."  It  was  the  doctrine,  as 
the  gentleman  from  Rensselaer,  (Mr,  Van 
Schoonhoven)  said  yesterday,  of  "  passive 
obedience,"  which  was  put  down  by  the  revolu- 
tion of  1642  in  England.  It  was  a  doctrine 
that  would  interfere  with  human  happiness  and 
human  progression  and  human  liberty,  and  there- 
fore he  could  not  allow  the  occasion  to  pass 
without  thus  expressing  his  disapproval  of  it. 

He  hoped  for  a  moment  to  be  permitted  to 
look  at  the  origin  of  this  doctrine  of  allegiance. 
It  originated  in  the  feudal  tenures  of  the  early 
ages.  It  was  an  incident  of  feudal  tenures 
when  held  of  a  superior.  When  the  lands  were 
parcelled  out  by  the  men  of  northern  Europe, 
those  who  held  under  them  were  required  to 
own  fealty  to  those  from  whom  they  held.  This 
was  the  origin  of  this  doctrine;  and  when,  in 
the  progress  of  time,  the  land  came  to  be  held 
by  a  king  alone,  allegiance  was  due  to  him,  be- 
cause  all  the  land  was  supposed  to  be  held,  di- 
rectly or  indirectly,  from  him.    The  ease  was 
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not,  however,  then  as  now,  for  the  government 
at  that  time  was  purely  military,  created  for  the 
purpose  of  protection,  an!  for  uiat  alone.  It 
had  no  reference  to  the  improvement  of  the 
state  of  society,  as  in  this  day  ,•  it  made  no  pro- 
vision for  human  happiness, by  the  means  through 
which  we  seek  to  do  it.  It  w?**  the  iron  rule  of 
the  strongest.  It  was  in  short  a  military  despo- 
tism. At  that  day  there  was  no  such  ihing  as 
people.  The  masses  were  in  a  state  of  degra- 
dation j — they  were  not  the  subjects  of  govern- 
mental protection  ;  they  were  regarded  merely 
as  serfs  of  the  soil.  It  was  long  after  that 
that  government  was  established  to  promo'e 
human  happiness.  What  had  been  the  prac- 
tice  of  England  herself?  He  had  shown 
how  it  became  the  doctrine  of  the  common 
law  ;  it  was  because  it  was  part  of  the  tenure 
by  which  estates  were  held.  And  what  since 
that  time  had  been  the  practice  in  England  ? — 
Did  the  history  of  the  country  from  that  time  to 
the  present  day,  exhibit  a  long  line  of  unbroken 
attachment  to  it?  It  did  not.  We  knew  that 
while  we  were  a  colony,  it  became  oppressive; 
and  that  when  it  pressed  too  heav  ly  on  the  peo- 
ple, they  had  arisen  and  asserted  the  principles 
which  here  were  asserted  in  '76,  though  in  a 
less  degree  and  though  they  failed  to  carry  them 
out.  Yet  on  two  occasions  they  have  risen  with 
some  effect.  In  the  reigns  of  Elizabeth  and 
James  we  read  that  the  House  of  Commons 
rose  against  Royal  authority,  and  we  find  this 
controversy  going  on  between  principle  on  the 
one  side,  and  the  crown  on  the  other,  until  it 
terminated  in  the  Revolution  .of  1642 — a  revo- 
lution which  was  memorable  for  its  maintenance 
of  those  doctrines  and  principles  on.  which  we 
have  always  stood — the  principles  of  human 
liberty,  human  rights,  and  the  promotion  of  hu- 
man happiness.  These  were  the  doctrines  of 
Hampden,  Vane,  St.  John,  of  Oliver  Cromwell, 
and  their  companions.  At  that  period  this  doc- 
trine of  allegiance  was  repudiated  by  the  Eng- 
lish Parliament.  It  was  broken  down,  and  they 
undertook  to  expel  the  House  of  the  Stuarts, 
and  one  of  that  house  was  brought  to  the  block 
in  the  city  of  London.  In  1668  the  same  prin- 
ciple was  again  asserted,  and  he  found  the  peo- 
ple rising  up  against  that  principle  of  the  com- 
mon law  and  asserting  that  it  belonged  to  them 
to  say  on  great  occasions,  in  times  of  emergency, 
in  what  manner  they  chose  to  be  governed.  In 
1668,  we  find  them  expelling  another  member  of 
that  family  of  the  Stuarts,  notwithstanding  the 
prevalence  of  the  doctrine  of  hereditary  succes- 
sion. They  found  a  Convention  Parliament 
passing  an  act  declaring  that  the  House  of  the 
Stuarts  had  abdicated  the  crown,  and  was  no 
longer  worthy  to  hold  it,  and  transferring  it  to 
another.  Blackstone,  who  was  opposed  to  this 
doctrine  of  perpetual  allegiance,  declared  that 
the  allegiance  which  was  due  for  600  years  an- 
terior to  the  revolution,  was  very  different  from 
that  due  after  it.  The  oath  of  allegiance  was 
changed,  leaving  its  nature  undefined  and  open 
to  the  people  thereafter.  And  while  this  was 
going  on  there — from  1642  to  1668 — this  ques- 
tion was  settled  here.  In  Virginia,  Massachu- 
setts, Rhode  Island  and  Connecticut — in  all  the 
colonies  that  were  settled  along  the  Atlantic 
border — this  principle  was  settled  by  the  people 


who  had  planted  themselves  here, and  became  one 
of  the  foundations  of  the  government  which  was 
laid  here.  He  would  not  detain  the  Convention, 
but  simply  repeat  that  this  principle  was  con- 
tended for  by  such  men  as  Hampden,  St.  John, 
and  their  coadjutors — men  whose  names  are 
memorable  in  the  struggle  for  human  liberty, 
and  who  were  not  the  men  to  subscribe  to  such  a 
doctrine  as  that  which  the  gentleman  from  Es- 
sex had  intimated  was  the  prevailing  law. 

For  a  moment  he  desired  again  to  advert  to 
the  history  of  this  country.  Take  for  instance 
the  memorable  year  and  day — the  4th  July,  '76. 
Then  three  millions  of  people  composed  the  col- 
onies of  this  country,  and  were  subjects  of  the 
British  crown.  Now  if  those  colonists  could 
not  be  relieved  from  their  allegiance  but  by  act 
of  Parliament,  they  were  under  that  allegiance 
when  the  sun  rose  on  the  morning  of  that  me- 
morable day,  when  the  people  scattered  along 
the  ocean's  shore  in  this  country  asserted  their 
right  to  create  a  government  for  themselves, 
and  to  promote  and  extend  human  happiness.— 
They  then  asserted  the  principle  of  hostility  to 
perpetual  allegiance,  and  they  thereby  afforded 
an  example  for  all  future  ages.  They  showed 
that  they  did  not  regard  allegiance  as  perpetual, 
for  they  asserted  the  right  to  sever  their  allegi- 
ance at  their  pleasure.  And  how  was  this  done? 
Did  they  wait  until  they  had  obtained  the  con* 
sent  of  the  parent  country?  By  no  means.  They 
asserted  their  right  to  do  it  themselves;  and  they 
did  it  by  their  own  sovereign,  unqualified  actr 
depending  on  no  person.  They  did  it  in  defiance 
of  the  British  crown,  and  all  the  force  that 
crown  could  bring  against  them.  He  knew  quite 
well,  and  it  shows  a  distinction  which  was  even 
there  admitted,  that  Great  Britain  and  her  court 
lawyers,  have  asserted  that  the  people  were  not 
relieved  until  the  treaty  of  peace  of  '73,  while 
in  fact  the  ties  between  them  were  severed  com- 
pletely on  the  morning  of  that  day  which  is  and 
ever  will  be  memorable  for  the  Declaration  of 
Independence.  And  what  had  been  the  manner 
in  which  Great  Britain  had  treated  this  matter? 
The  gentleman  from  Dutchess  (Mr.TALLMABGE) 
had  given  them  an  illustration  in  reference  to 
the  war  of  1814.  They  did  certainly  undertake 
to  assert  it.  He  would  refer  to  the  case  of  Mr. 
Laurens,  who  was  sent  to  Holland  to  negotiate* 
a  loan,  and  being  taken  on  the  high  seas,  was 
taken  to  England  to  be  tried  for  treason.  He 
wa»  there  confined  in  the  tower,  but  they  did  not 
dare  to  execute  him.  They  knew  they  must 
abandon  the  right  to  claim  perpetual  allegiance, 
and  that  the  execution  of  that  distinguished  man 
for  such  an  assumed  crime  would  have  been  re- 
garded with  horror  by  the  whole  civilized  world. 

Mr.  B.  desired  to  advert  to  another  fact.  The 
constitution  of  the  U.  S.  confers  on  Congress  the 
power  to  establish  a  uniform  rule  of  naturaliza- 
tion; and  what  does  that  mean?  Are  these  rules 
of  law  nugatory?  Are  they  mere  idle  forms  and 
ceremonies?  Congress  has  exercised  this  con- 
stitutional power  from  the  first  to  the  present 
day,  and  if  it  be  the  principle  of  the  common 
law,  how  shall  the  laws  so  passed  be  interpreted 
by  the  courts  of  law?  Were  they  to  call  upon 
the  citizens  of  other  countries  to  take  the  oath  ©I 
allegiance  to  our  government,  and  then  declare 
to  them  in  the  face  of  that  declaration,  thatthir 
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doctrine  of  perpetual  allegiance  was  a  principle 
of  the  common  law?  Why  that  would  be  an 
absurdity.  It  cannot  be  maintained  for  a  sin- 
gle moment.  Why,  it  would  not  alone  affect  the 
citizens  coming  from  other  countries — it  would 
affect  our  own  population  emigrating  to  South 
America,  California,  and  elsewhere.  The  in- 
habitants of  the  Western  states,  who  are  there 
aiding  in  the  establishment  of  a  free  govern- 
ment, are  in  great  part  from  other  countries. — 
When  this  government  treated  with  them  for  the 
lands  they  hold,  did  it  tell  them  that  their  alle- 
giance to  the  government  from  which  they  came, 
was  perpetual,  and  could  not  be  severed?  No, 
they  were  treated  with,  and  aid  and  countenance 
was  given  to  them,  as  to  persons  possessing  an 
independent  power,  and  they  became  in  fact 
parties  to  the  compact  existing  amongst  the  peo- 
ple of  the  republic.  Whenever  a  question  shall 
be  presented  to  the  U.  S,  supreme  court  fairly 
and  fully  on  this  subject,  he  had  no  doubt  that  its 
decision  would  not  be  in  the  face  of  the  legisla- 
tion of  this  country  for  the  last  seventy  years. 
He  thought  it  was  due  to  our  naturalized  citizens 
and  to  the  country  itself  that  this  question  should 
be  definitely  settled,  and  settled  soon. 

Mr.  PATTERSON  should  not  have  trespass- 
ed again  on  the  attention  of  the  committee,   but 
for  remarks  made  by  others  in  relation  to  what 
he  had  heretofore   said— and   gentlemen  would 
bear  witness  that  he  had  thus  far,  at  least,  act- 
ed on  the  principle  which  he  had  prescribed  to 
himself,  to  speak  only  to  the  pending  question. 
If  he  departed  from  that  rule  now,  it  was  be- 
cause he  had  been  driven  to  it  by  others.    Mr. 
P.  denied  that  he  had  taken  the  ground  imputed 
to  him,  that  the  people  had  no  right  to  impose 
restrictions  on  themselves.     He  did   say  in  re- 
gard to   the  restriction  upon  the  choice  of  the 
people  for  Governor,  that  he  would  not  impose 
any.     But  whilst  on  that  point  Mr.  P.  said  no- 
thing about  the  people  restricting  themselves. — 
When  a  general   proposition  came  up,  recom- 
mending restrictions  in  regard  to  other  officers, 
he  would  give  the  matter  due  consideration,  and 
vote  as  his  judgment  dictated— but  at  present 
he  should  say  nothing  beyond  what  related  to 
the  matter  in  hand — the  qualifications  for  Gov- 
ernor.    But  he  had  been  complained  of,  among 
others,  as  having  made  an  unfair  attack  on  the 
report  of  committee  number   five.     Mr.  P.  had 
said  nothing  in  reference  to  it,   except  that  he 
presumed   the  committee  could  not  have  fully 
considered   the  subject,  or  they  would  not  have 
retained  the  word  native.     But  in  that  he  was 
contradicted  by  the  gentleman   from    Orleans 
(Mr.  Pjsnniman),  who  asserted  that  every  word 
and  letter  of  it  had   been  fully  considered  and 
agreed  to  by  the  whole  committee.    And  yet  a 
wonderful  change  seemed  to  have  come  over  that 
gentleman  at  least — for  it  was  but  yesterday  he 
confessed  that  this  term  native  was  an  odious 
one,  and  he  was  willing  it  should  be  struck  out. 
Mr.  PENNIMAN  intended  to  say  that  others 
regarded  it  as  odious.    But  the  drift  of  his  re- 
marks  was  in  favor  of  sustaining  the  word  na- 
tive, and  if  the  gentleman  from  Chautauque  or 
any  other  gentleman  would  give  him  the  oppor- 
tunity, he  should  vote  to  retain  it.     [A  voice, 
"  I'll  give  you  the  opportunity."] 
Mr.  PATTERSON  said  if  he  misunderstood 


the  gentleman,  so  did  the  reporters — that  the 
committee  unanimously  agreed  to  the  report. 

Mr.  PENNIMAN  had  never  yet  said  a  word 
as  to  the  veto  power — but  there  were  those  who 
knew  that  he  and  one  other  member  of  the  com- 
mittee did  not  agree  to  that  part  of  the  report. — 
In  other  respects,  all  agreed  to  it. 

Mr.  WORDEN: — Is  not  the  gentleman's  name 
appended  to  the  report?  It's  a  little  too  late  to 
say  now  that  he  does  not  agree  to  it. 

Mr.  PATTERSON   took  the    report  of  the 
gentleman's  remarks  in  the  Argus — and  he  be- 
lieved those  reports  were   considered  good  re- 
ports— fair  reports.     In  the  Argus  of  this  morn- 
ing   the    gentleman    was    reported    as  having 
characterized  the  word  native  as  an  odious  qual- 
ification— but  whether  he  intended  to  say  that  it 
was  odious  in   the  eyes  of  the  Convention  or  of 
the  committee  No.  five,  Mr.  P,  would  not  say. 
It  was  enough  that  he  found   the  word  in  a  re- 
port   signed   by    Mr.    Penniman   and    others, 
and  which  purported  and  was  said  to  be  unani- 
mous.    As   to   the   gentleman  from   Saratoga, 
(Mr.  Porter) — another  member  of  committee 
No.  five,  Mr.   P    was  exceedingly  gratified  to 
hear  him  this  nrorning — for  that  gentleman  had 
furnished  a  very  conclusive  illustration  of  the 
position  that  a  man  under  30,  was  at  least  qual- 
ified  to  make  a  most  admirable  speech — and 
against  restricting    the    people    in     regard   to 
qualifications  for   Governor.     But  this  gentle- 
man had  admitted  in  fact  that  the  committee 
had    not    very    thoroughly     considered    their 
report — inasmuch    as  he    had  himself    propo- 
sed an  amendment   which  changed  the  whole 
character  of  the   report.     But    the  gentleman 
from  Orleans  seemed  to  misapprehend   the  re- 
port himself — so  far  as  related  to  residence.     It 
did  not  require  the  governor  to  be  a  lesident  of 
the  state,  and  in  this  respect  was  not  as  restric- 
tive as  the  amendments  of  the  gentleman  from 
St.  Lawrence  and   Onondaga  (Messrs.  Russell 
and  Taylor)  ;  for  a  resident  of  South  Caroli- 
na, if  he  had  formerly  resided  here  five  years, 
might  under  this  section  as  reported,  be  gover- 
nor.    And  yet  this  was  one  of  the  sections  that 
had  been  so  fully  considered  by  committee  num- 
ber five,  and  unanimously  concurred  in!    And  one 
of  the  members  of  the  committee  (Mr.  Porter,) 
had  actually  come  forward  now  with  an  amend- 
ment requiring  a  man  to  be  a  qualified  elector 
and  a  resident  of  five  years'  standing!    Another 
point,  illustrative  of  the  consideration  bestowed 
by  the  committee  on  this  report — this  committee 
had  nothing  to  do  with  this  subject  of  qualifica- 
tion for  office — that  whole  subject  having  been 
referred  expressly  to  committee  number  4,  at 
the  head  of  which  was  one  of  the  delegates  from 
Schoharie  (Mr.  Bouck.)     Mr.  P.  had  but  a  sin- 
gle remark  to  make,  and  that  was  in  reference  to 
the  very  able  speech  of  the  gentleman  from  Sar- 
atoga.    Mr.  P.  was  perfectly  delighted  with  his 
flights  of  fancy  and  with  a  good  deal  of  his  argu- 
ment.    But  he  had  supposed  that  it  was  reserv- 
ed  for  the  distinguished  gentleman  from  Monroe 
(Mr.  Strong)  to  impugn  the  motives  of  members 
here,  and  that  he  alone  was  to  have  all  the  glory 
of  that.     But  even  the  gentleman  from  Sarato- 
ga,^ the  heat  of  debate,  must  impugn  the  motives 
of  gentleman  who  took  a,  different  view  of  this 
subject  from  him — and  insist  that  they  did  so  be- 
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cauae  they  wanted  to  be  candidates  for  office. 
Mr.  P.  left  that  matter  with  those  gentlemen- 
trusting  that  no  other  gentleman  would  be  found 
impugning  the  motives  of  those  who  disagreed 
with  them  in  matters  of  this  kind.  But  one  oth« 
er  remark  of  the  gentleman  from  Saratoga  re- 
quired  a  word  of  reply.  And  that  was  this — that 
when  that  gentleman  travelled  out  of  his  way  to 
make  an  imputation  against  Mr.  P.'s  private 
character,  as  a  man,  as  a  ciiizen,  as  a  husband 
and  a  father,  Mr.  P.  threw  the  imputation  back 
on  him  with  contempt. 

Mr.  PORTER  begged  to  know  to  what  re- 
mark  ol  his  he  referred  as  implying  the  slight- 
est  imputation  on  the  gentleman's  private  cha- 
racter? 

Mr.  WORDEN:  The  gentleman  from  Sarato- 
ga might  have  spoken  without  knowing  what  he 
said — not  only  in  reference  to  the  gentleman 
from  Chautauque,  but  to  myself — for  the  gen- 
tleman  threw  out  an  imputation  upon  me  that 
was  never  before  thrown  upon  me  by  any  res- 
pectable gentleman  here  or  elsewhere. 

Mr.  PORTER  from  his  position  in  the  house 
(remote  from  Mr.  Worden  at  the  time)  did  not 
hear  the  gentleman. 

Mr.  WORDEN:  (In  his  seat.)  The  gentle- 
man  will  hear  from  me  in  the  course  of  this  de- 
bate. 

Mr.  PORTER:  I  am  ready  for  the  gentleman 
from  Ontario  now  or  hereafter.  As  to  the  gen- 
tleman from  Chautauque,  he  entirely  misunder- 
stood me.  I  spoke  of  his  admiration  ior  the 
sex  in  jest,  as  did  the  gentleman  from  Oncnda- 
ga  (Mr  Rhoades)  the  other  day.  I  supposed 
the  admiration  he  spoke  of  was  mutual — no- 
thing more. 

Mr.  PATTERSON:  I  amwilling  to  take  the 
explanation.  But  the  manner  of  the  remark, 
if  misunderstood  by  me,  was  also  mistaken  by 
others.  And  I  have  only  to  say  that  an  insinu- 
ation of  that  kind  will  never  be  made  here  or 
elsewhere,  against  me,  by  any  man,  without 
calling  down  on  that  man  the  expression  of  such 
feelings  as  I  entertain  for  persons  of  that  cha- 
racter. I  am  content  if  the  gentleman  did  not 
mean  more  than  hennas  explained.  But  he  was 
extremely  unfortunate  in  his  language,  it  he  did 
not  mean  to  convey  a  direct  charge  on  me,  en- 
tirely  different  from  anything  implied  in  there- 
mark  of  the  gentleman  from  Onondaga.  I  sup- 
posed the  gentleman  intended  a  direct  attack  on 
me,  and  no  man  shall  do  that  without  hearing 
from  me.  I  am  happy,  however,  to  learn  thai 
the  gentleman  did  not  intend  it. 

Mr.  RHOADES.  I  did  not  allege  that  the 
gentleman  from  Chautauque  admired  the  sex — 
but  only  intimated  that  they  admired  him.  [A 
laugh.] 

Mr.  PORTER.  I  trust  the  gentleman  from 
Chautauque,  as  a  gentleman,  will  accept  the 
explanation  I  made — for  it  never  entered  my 
mind  to  make  an  imputation  on  the  gentleman's 
private  character,  of  any  nature  whatever.  He 
entirely  misunderstood  me,  and  I  hope  he  is 
satisfied  that  no  such  design  was  entertained  by 
me. 

Mr.  PATTERSON  was  satisfied  with  the  ex- 
planation. But  he  would  say,  that  the  reason 
why  he  supposed  that  he  was  not  mistaken  was 
because  the  gentleman  previously  reiterated  the 


charge  of  the  gentleman  from  Monroe  that  his 
course  here  was  taken  for  the  purpose  of  getting 
votes. 

Mr.  RHOADES  said  as  he  should  be  governed 
in  his  vote  by  different  views  from  some  others, 
and  as  he  should  not  occupy  much  time,  nor  say 
any  thing  calculated  to  provoke  debate,  he  felt 
authorized  to  say  a  few  words  in  explanation  of 
his  position  He  should  vote  against  all  the 
amendments  to  this  section,  and  against  the 
whole  section  in  the  position  in  which  it  stood 
here-  And  this  he  said  with  the  greatest  re- 
spect and  veneration  for  committee  No.  5 — a  ve- 
neration which  he  felt  the  more  perhaps  from 
his  proximity  to  the  chairman  of  that  commit- 
tee, and  particularly  to  the  gentleman  from  New 
Orleans — [A  laugh]  Orleans  he  meant  (Mr. 
Penniman) — it  having  been  so  fully  evinced  en 
a  recent  occasion,  that  that  gentleman  was  ca- 
pable of  administering  such  sharp,  severe  and 
caustic  rebukes  to  all  who  saw  fit  to  dissent  from 
any  part  of  this  report.  He  had  a  personal  mo- 
tive for  it  also — for  it  had  come  to  his  ears  that 
at  the  time  when  that  gentleman  was  dealing 
with  others,  he  had  a  rod  in  pickle  for  himself 
(Mr.  R.) — but  that  in  the  gentleman's  anxiety 
to  reach  the  whales  and  leviathans  here,  he  for- 
got to  draw  out  the  rod. intended  for  the  smaller 
try.  [Laughter.]  Mr.  R.  therefore  now  said, 
if  he  had  jultered  any  thing,  or  should,  in 
derogation  of  committee  No.  5,  tnat  he  wished 
in  advance,  to  take  it  all  back.  [Renewed 
laughter.]  He  should  vote  against  this  section 
because  it  did  not  belong  here,  and  not  because 
it  imposed  restrictions  on  the  people — if  that 
position  had  not  been  already  given  up.  Doc- 
trines had  been  advanced  here  on  that  point 
which  he  could  not  subscribe  to.  He  did  not  be- 
lieve that  we  were  sent  here,  or  that  it  was  any 
part  of  our  duty  to  say  that  no  restrictions 
should  be  imposed  on  the  people  themselves. — 
They  had  sent  us  here  for  that  very  purpose.— 
The  very  constitution  that  we  were  sent  here  to 
consider  and  amend,  and  under  which  in  the 
main  the  people  were  living  and  submitting  to, 
was  full  of  these  restrictions.  The  very  pre- 
amble of  that  constitution  spoke  of  the  instru- 
ment as  a  rule  of  government—a  word  which  in 
itself  implied  restrictions.  Without  them  there 
could  be  no  scund  or  wholesome  government.  So 
the  constitution  vested  the  legislative  power  in  a 
senate  and  assembly— excluding  the  people 
at  large  from  the  exercise  of  that  power.  So  as 
to  Executive  and  judicial  powers — and  there 
was  scarcely  a  section,  certainly  not  an  article 
in  ihe  constitution,  in  which  some  restrictions 
were  not  imposed  on  the  people.  He  regretted 
to  hear  the  remark  thrown  out  here  the  other 
day,  that  whatever  restrictions  the  people  might 
think  proper  to  place  on  themselves,  in  the  con- 
stitution, there  were  times  when  they  would  not 
regard  them.  Mr.  R.  did  not  believe  this  The 
history  of  this  state  did  not  furnish  an  instance 
that  could  justify  the  remark.  That  the  consti- 
tution may  have  been  violated  by  the  legisla- 
ture— that  other  constitutions  had  been  some- 
times violated  to  some  extent  by  Executives, 
who  undertook  to  construe  it  as  they  understood 
it,  and  not  as  expounded *by  the  judiciary," 
— could  not  be  denied — but  they  never  had 
been  violated  by  the  people — nor  did  he  be*. 
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iteve  they  ever  would.  Submit  to  the  people  a 
constitution,  be  it  what  it  might,  whether  char- 
acterised by  the  largest  or  the  smallest  liberty, 
and  when  they  once  adopted  it,  his  word  for  it, 
they  would  adhere  to  it,  until  abrogated  by  the 
same  formalities  by  which  it  was  enacted.  But 
if  the  people  were  really  adverse  to  having  any 
restrictions  on  themselves,  and  we  believed  that 
to  be  so,  our  plain  duty  was  to  abrogate  the  con- 
stitution  entirely  and  go  home,  leaving  matters 
to  go  on  without  law.  He  did  not  vote  against 
this  motion  because  it  restricted  the  people — tor 
he  believed  that  the  people  felt  the  importance 
of  restraints,  and  would  cheerfully  submit  to 
them,  as  necessary  to  the  preservation  of  real 
and  substantial  liberty.  And  as  with  the  peo- 
ple, so  with  individuals.  Every  common  sense 
man  started  in  life  under  the  conviction  that  he 
must  restrain  his  natural  appetites  and  passions 
— and  as  far  as  he  did  this,  he  became  a  good 
member  of  society.  But  he  went  against  the 
section  because  it  was  in  the  wrong  bill.  He 
went  against  it  also  because,  as  all  admitted,  it 
would  be  of  no  practical  use.  Even  those  who 
were  for  retaining  it,did  so  not  because  they  sup- 
posed the  people  would  not  select  competent 
men  for  Governor — but  to  avoid  any  possible 
mistake  of  that  kind,  and  to  preserve  and  con- 
serve some  remnants  of  the  old  constitution,  and 
from  a  feeling  of  veneration  for  it.  Indeed,  there 
was  a  remarkable  degree  of  unanimity  on  this 
subject — all  being  satisfied  that  it  would  make 
little  difference  whether  the  section  was  retain- 
ed or  not.  He  was  opposed  to  it  also  because  it 
did  not  go  far  enough — and  were  not  such  as  the 
people  would  demand,  if  they  felt  any  necessity 
of  restricting  themselves  on  the  subject.  If  you 
were  to  assemble  a  Convention  of  plain,  practi- 
cal, intelligent  men  in  the  country,  without  refe- 
rence to  party,  and  having  only  in  view  the  se- 
lection of  a  good  candidate,  Mr.  R.  believed 
they  would  say  first  that  he  should  be  a  man  of 
natural,  sound  and  intelligent  mind,  of  good 
moral  character,  of  good  education,  thoroughly 
Versed  in  the  principles  of  our  government,  and 
in  the  constitution  of  the  country,  of  good  health 
and  constitution,  with  the  physical  ability  to 
discharge  his  whole  duty — whether  as  admiral 
of  the  navy  or  commander  of  the  militia — with 
the  physical  power  to  endure  the  climate  of  54, 
40  or  that  of  the  Rio  Grande.  Mr.  R.  did  not 
know  whether  they  would  require  him  to  be  ex- 
actly thirty  to  a  day,  or  to  be  a  resident  of  five 
years,  to  a  day.     He  thought  not. 

Mr.  RICHMOND:  Would  you  not  have  him 
honest  too?    You've  not  got  that  in. 

Mr-  RHQADES:— That  was  a  matter  of 
course.  Honest,  wise  and  intelligent  men  would 
of*  course  select  an  honest  man,  as  well  as  capa. 
ble,  when  not  overborne  by  party  influences  or 
party  demagogues.  With  these  views  he  regar- 
ded the  section  as  entirely  unnecessary  and  of  no 
practical  utility;  and  however  much  discernment 
an  I  intelligence  there  might  be  here,  he  did  not 
believe  that  we  contained  all  there  was  of  it  in 
the  state,  or  that  there  was  not  still  enough  left 
among  the  people  to  enable  them  to  judge  right- 
ly in  this  matter  of  qualifications.  But  he  "did 
Uot  mean  to  say  that  he  would  not  vote  for  a 
section  prescribing  general  qualifications  for  ot- 
fice,  when  proposed  by  the  proper  committee* 


There  was  no  necessity  certainly  of  making  the 
governor  an  exception,  at  this  time  particularly, 
when  the  feeling  was  to  strip  him  of  all  the  power 
and  patronage  which  gave  the  office  consequence. 
But  a  section  prescribing  the  qualifications  of 
all  officers,  might  be  well  enough;  and  he  would 
vote  for  a  sound  and  sensible  provision  of  that 
character — not  because  he  believed  there  was 
any  absolute  necessity  for  it,  but  because  it  was 
perhaps  our  duty  to  express  to  our  constituents 
what  he  believed  to  be  some  of  the  requisite 
qualifications  for  office  But  such  a  seelion 
would  be  rather  an  ornamental  than  a  practical 
part  of  the  constitution.  He  hoped  however 
there  would  be  something  in  them.  Perhaps 
this  section  would  do  tolerably  well  for  commit- 
tee number  5.  But  it  was  extremely  diluted.—- 
The  principles  of  homeopathy  had  been  applied 
to  it,  and  perhaps  it  might  be  diluted  still 
more.  Now,  it  was  an  infinitisimal  dose  of  con. 
servative  restriction  on  the  popular  will,  to  be 
put  in  merely  for  the  sake  of  the  name — and  as 
such  he    was    not    disposed   to  vote  for    it. 

Mr.  RICHMOND  adverted  to  the  very  com- 
mon practice  of  gentlemen  here,  opening  their 
speeches  with  professions  and  that  they  did  not 
mean  to  occupy  attention  but  a  very  few  mi- 
nutes— and  yet  passing  from  point  to  point,  with 
a  word  only  on  each,  untd  they  had  inflicted 
very  long  speeches  upon  the  body.  Mr.  R. 
would  only  promise  not  to  speak  more  than  fif- 
teen  minutes,  perhaps  not  that.  Nor  did  he 
mean  to  pursue  an  argument  that  had  been  long 
ago  exhausted  utterly — though  he  might  say  not 
without  one  good  result.  Gentlemen  had  taken 
their  positions  here  as  to  reform,  and  we  should 
know  where  to  find  them  hereafter.  Men  of 
talent  and  influence  had  come  out  warmly  in  fa- 
vor of  reform  on  this  particular  question — and 
so  warmly  that  he  promised  himself  that  when 
we  came  to  matters  of  real  and  engrossing  im- 
portance, he  should  find  them  as  ready  to  go 
with  him  then,  as  they  were  upon  this  compara- 
tively trivial  question— a  question  which  though 
magnified  into  one  of  great  importance  and  as 
a  test  of  the  dispositions  of  gentlemen  in  regard 
to  reform,  he  regarded  as  one  of  mere  expedi- 
ency, and  one  which  the  people  had  not  agitated, 
except  perhaps  so  far  as  regarded  the  word  na- 
tive. That  word  was  properly  struck  out,  in 
his  judgment.  But  not  so  with  the  qualification 
of  age,  as  he  thought.  Not  that  he  regarded  it 
as  a  restriction  on  the  people — for  if  he  did,  he 
should  vote  against  it — but  as  a  restriction  on 
demagogues  who  controlled  nominations,  and  to 
promote  their  own  selfish  purposes.  And  a  no- 
mination, as  all  know,  generally  carried  with  it 
the  party  vote — for  there  were  few — very  few  » 
men  who  had  the  nerve  or  the  strength  of  reso. 
lution  and  character  to  make  head  against  a 
party  nomination,  and  very  few  who  could  be 
found  to  sustain  a  person  in  such  a  stand  against 
his  party.  As  an  indication  therefore  of  the 
temper  of  this  body  in  regard  to  reform,  he  re- 
garded  this  discussion  as  all-important — as  it 
indicated  strongly  that  the  feeling  which  existed 
to  strike  out  a  clause  which  the  people  never 
asked  to  have  struck  out,  would  continue  when 
we  came  to  reforms  which  the  people  had  de. 
manded  beyond  mistake.  For  himself,  though 
a  friend  of  real  reform,  be  should  vote  for  5  and 
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30.     [A  voice— "54  40  too?"]    Yes,  54  40 
too. 

Mr.  WORDED  said  he  should  not  have  risen 
now,  but  for  remarks  made  during  this  debate, 
which  he  felt  it  his  duty  to  answer.  And  hence 
he  felt  it  to  be  his  right  to  ask  indulgence  whilst 
he  did  so.  He  should  not  undertake  to  argue 
this  question — because  from  the  opening  of  this 
debate,  he  was  satisfied  that  no  argument  sound 
in  itself,  resting  on  just  principles,  would  pro- 
bably have  influence  here.  This  question  was 
not  to  be  decided  in  his  opinion  by  the  force  of 
argument  or  the  force  of  reason.  Mankind  had 
not  yet  become  so  enlightened  as  to  be  free  from 
all  influences  of  education,  the  force  of  habit, 
or  the  controlling  power  of  prejudice.  And 
since  'he  formation  of  this  government,  national 
as  well  as  state,  although  there  were  admitted 
to  be  great  and  leading  fundamental  principles 
connected  with  civil  liberty — there  had  been 
great  difficulty  in  giving  them  full  application  to 
the  affairs  and  condition  of  men.  True  the  great 
charter  of  American  liberty  declared  that  all 
men  were  created  free  and  equal,  and  were  en- 
dowed by  their  Creator  with  certain  inalienable 
rights — no  one  possessing  higher  rights  or  any 
special  or  peculiar  privileges  over  another  — 
Though  these  great  principles  were  recognized, 
yet  there  had  been  great  difficulty  in  applying 
them  to  the  condition  of  mankind  in  this  country. 
We  had  seen  from  the  very  formation  of  the  na- 
tional and  state  governments,  a  class  of  men, 
some  of  them  proceeding  on  grounds  reasonable 
to  themselves,  who  had  denied  to  the  people  the 
exercise  of  full,  equal,  political  rights.  They 
had  declared  it  essential  and  necessary,  in  re- 
gard to  the  elementary,  sovereign  powers  to  be 
vested  in  the  people,  that  it  should  be  curtailed 
— that  there  should  be  some  artificial  rule 
or  test  by  which  the  exercise  of  that  power 
should  be  determined.  We  began  by  apply- 
ing this  principle  to  the  elective  franchise. — 
The  notion  prevailed  that  we  must  retain  in 
the  machinery  and  structure  of  our  govern- 
ment, a  body  to  represent  the  aristocracy — 
the  landed  interest — that  we  must  have  a  senate 
that  should  be  a  permanent  body — its  constitu- 
ency to  be  the  wealthy  or  the  landed  interest — 
and  that  should  check  the  caprices  or  whims  of 
the  popular  will.  That  idea  seemed  to  have  been 
exploded  in  the  minds  of  some  gentlemen.  So 
in  regard  to  the  elective  franchise,  it  was  long 
the  idea  in  this  state,  that  all  men  were  not  to  be 
permitted  to  enjoy  that  right — that  its  exercise 
must  depend  on  one  of  these  accidental  circum- 
stances— that  a  man  must  be  the  owner  of  a  cer- 
tain piece  of  land  before  he  should  exercise  the 
sovereign  right  to  vote  for  senator.  That  idea 
had  been  exploded.  But  yet  men  had  not  given 
up  the  principle  on  which  that  idea  was  based. 
These  oli  habits  and  prejudices  were  still  cling- 
ing to  them,  and  they  had  brought  them  here — 
and  their  very  arguments  in  favor  of  these  re- 
strictions, were  the  arguments  that  had  ever 
been  put  forth  in  restraint  of  popular  liber- 
ty. It  was  the  last  expiring  effort  of  dying  old 
Federalism  that  we  saw  here  laboring  to  incor- 
rate  into  this  constitution  this  exploded  idea,  as 
to  the  exercise  of  popular  power.  Now,  he  de- 
clared here,  that  not  one  gentleman  had  spoken 
in  favor  ©f  tnese  restrictions,  who  had  made  an 


argument  that  could  not  be  refuted  in  the  com- 
mon school  house,  in  any  common  school  district 
in  the  land.  He  asserted  it  here,  that  nothing 
approaching  the  dignity  of  an  argument  had 
been  put  forth  in  that  quarter — and  this 
question,  he  apprehended,  was  not  to  be  deci- 
ded on  the  ground  of  argument,  but  by  these  old 
prejudices  that  clung  to  members  here.  Some 
argued  gravely  and  long  that  we  must  have  these 
restrictions,  or  else  we  might  have  some  raw  boy 
of  the  north  for  Governor.  Mr.  W.  wondered 
the  gentleman  had  not  said  some  uneducated  Jon- 
athan. That  was  the  argument,  and  it  was  put 
as  if  with  sensible  men,  it  would  carry  weight. 
But  we  heard  from  the  same  gentleman  > ester- 
day,  that  we  must  have  these  restrictions  and 
checks  against  raw  boys,  lest  the  educated  son 
of  some  rich  man,  from  our  colleges,  might  force 
himself  into  the  gubernatorial  chair!  Now,  his 
friend,  when  he  had  a  cause  in  hand,  never  in- 
volved himself  in  these  absurdities.  He  had 
argued  here  from  his  prejudices,  his  habits  of 
education  and  thinking,  rather  than  from  prin- 
ciples or  from  lacts.  The  gentleman  from  Chau- 
tauque  (Mr.  Marvin)  said  we  must  have  this 
in  the  constitution,  or  forsooth  the  President  of 
the  United  States,  if  he  had  a  boy,  would  send 
that  boy  into  this  Stale,  and  by  the  power  of  Ex- 
ecutive  patronage  might  cause  him  to  be  elected 
Governor,  and  by  this  means  subvert  the  liberties 
of  the  State!  That  was  an  argument  presented 
to  grave  men,  assembled  to  form  a  constitution 
for  two  and  a  half  millions  of  people !  And  yet 
that  argument  was  listened  to  here  as  if  it  were 
potent  and  convincing!  We  were  told  that  we 
must  put  in  these  restrictions  or  else  an  incom- 
petent man  would  be  elected.  But  had  they  pro- 
posed to  apply  the  same  rule  to  any  other  officer 
of  your  government?  To  the  supreme  court 
judges  or  the  chancellor,  who  had  twice  the  pow- 
er over  the  interests  and  welfare  of  the  people 
of  the  Governor  ?  Not  at  all.  Until  the  gen- 
tleman from  Saratoga  (Mr.  Porter,)  found  him- 
self involved  in  an  absurdity — gentlemen  had 
not  talked  about  the  Lieutenant  Governor,  who, 
the  day  after  his  election  might  be  Governor. 
Nor  had  they  guarded  against  incompetency  from 
age,  but  haci  left  men  eligible  who  perhaps  had 
none  of  the  powers  of  their  former  selves  to  dis- 
charge official  duties.  But  Mr.  W.  had  wan. 
dered  from  his  purpose.  He  did  not  intend  to 
argue  this  question.  He  proposed  mainly  to  an- 
swer some — he  knew  not  what  to  call  them — 
some  remarks  which  fell  from  the  gentleman 
from  Saratoga.  And  he  did  not  know  but  he 
might  answer  something  that  fell  from  the  mem- 
ber  from  Monroe  (Mr.  Strong.)  The  former, 
after  commenting  on  what  Mr.  W.  said,  under- 
took to  read  him  a  lecture,  and  to  inform  him 
that  gentlemen  who  mounted  hobbies  were  like- 
ly to  be  thrown,  Mr.  W.  was  much  obliged  to 
the  young  gentleman  for  the  admonition. 

Mr.  PORTER  made  no  application  of  that  re- 
mark  to  the  gentleman,  but  expressly  stated  that 
the  gentleman  had  argued  the  question  with 
ability  and  fairness. 

Mr  WORDEN  knew  the  gentleman  made 
that  remark  j  but  after  reviewing  what  he  call- 
ed his  argument,  he  pastoed  immediately  to  the 
admonition  alluded  to. 

Mr.  P9RTEH,  if  tn#  g entltmna  wished  to 


204 


have  the  remark  applied  to  him,  had  no  objec- 
lion.  But  if  he  desired  to  know  the  fact,  he  re- 
peated that  his  remark  followed  a  reference  to 
an  argnment  which  he  stated  was  not  used  by 
the  gentleman, 

Mr.  WORDEN  presumed  the  gentleman  did 
understand  precisely  what  he  meant  himself. — 
But  Mr.  W.  would  say  to  that  young  gentleman 
that  he  had  not  been  in  the  habit  of  riding  hob- 
bies,  neither  did  he  know  how  to  manage  them. 
He  had  known  but  one  way  to  public  favor  or 
consideration,  either  in  public  or  private  life — 
and  it  might  be  well  for  the  gentleman  in  the 
outset  of  his  career,  to  turn  his  attention  to  it — 
and  that  was  by  a  high-minded,  honorable  and 
ingenuous  course  of  conduct.  If  by  that  course 
heretofore,  Mr.  W.  had  secured  the  esteem  of 
his  fellow-citizens,  he  was  grateful  for  it.  If  a 
continuance  in  that  course,  should  secure  to  him 
any  greater  amount  of  that  esteem,  he  should 
be  equally  grateful.  But  he  should  neither 
mount  hobbies,  nor  be  deterred  from  advocating 
here  or  elewhere  any  principle  which  he  deem- 
ed sound  and  just  in  itself,  whatever  impression 
that  course  might  make  on  the  public  mind — 
whether  favorable  or  unfavorable.  It  had 
been  his  misfortune  to  stand  up  there  and 
advocate  measures  against  the  public  senti- 
ment of  the  day.  He  did  not  then  flinch  from 
what  he  thought  his  duty.  He  should  not  now. 
He  had  had  sharp  and  bitter  political  contests 
on  that  floor  with  the  gentlemen  from  St. 
Lawrence  and  Onondaga — but  it  was  never  his 
misfortune  until  now  to  have  his  motives  as- 
persed, or  his  arguments  impugned  by  the 
charge  that  they  were  intended  to  effect  politi- 
cal objects,  much  less  for  selfish  purposes. — 
That  had  been  reserved  for  the  gentleman 
from  Monroe  (Mr.  Strong.)  If  the  remarks 
which  fell  from  that  gentleman  had  fallen  from 
a  high-minded  and  honorable  man,  Mr.  W. 
would  have  felt  the  force  of  the  rebuke.  If 
they  had  fallen  from  one  who  had  never  pan- 
dered to  popular  prejudices  on  the  floor  of  the 
legislative  hall — Mr.  W.  should  have  mistrust- 
ed that  in  some  unguarded  moment  he  might 
have  rendered  himself  obnoxious  to  the  charge. 
If  they  had  fallen  from  a  man  who  had  never 
truckled  to  low  and  vulgar  prejudices — Mr.  W. 
should  have  been  apprehensive  that  he  was 
liable  to  the  aspersion.  And  so  also,  had  they 
fallen  from  a  man  who  had  never,  even  on  that 
floor,  appealed  to  the  popular  prejudices  that  he 
supposed  rested  in  the  bosoms  of  members  here, 
and  endeavored  to  array  the  lay  members  against 
the  legal  profession.  But  he  would  tell  thai 
gentleman,  and  the  gentleman  from  Saratoga, 
that  he  did  not  believe  it  necessary  for  him,  at 
this  day,  to  undertake  to  speak  merely  with  a 
view  to  popular  favor.  He  trusted  he  had  been 
loo  long  before  his  constituents,  and  too  long  in 
the  discharge  of  public  duty,  to  make  it  necessa- 
ry, even  if  he  desired  the  honor  which  they 
charged  him  with  aspiring  to,  to  undertake  to 
speak  disingenuously  or  contrary  to  his  convic- 
tions, any  where.  But  he  could  tell  both  gentle* 
men  what  one  of  them  would  not  say  in  his  place 
— that  he  knew  of  no  political  office  that  the  peo- 
ple of  the  state  could  confer  on  him,  that  he  would 
accept.  His  public  life  was  ended  with  this  Con- 
vftnuon,  so  far  as  iui  present  and  £rm  puxpos* 


was  concerned — and  he  knew  of  no  consideration, 
of  no  contingency  lhat  could  arise,  that  would  ev. 
er  induce  him  again  to  take  a  public  political  sta- 
tion. Mr.  W.  did  not  say  this  without  warrant. 
It  was  not  now  for  the  first  time  spoken.  There 
were  those  among  the  constituents  of  the  gen- 
tleman  from  Monroe,  who  knew  and  had  the 
evidence  of  this  his  firm  determination  in  regard 
to  this  matter.  A  word  as  to  another  argument 
of  the  gentleman  from  Saratoga,  who  found  fault 
with  him  because  he  said  he  would  have  been 
content  to  have  let  this  section  stand,  as  it  pro- 
bably  would,  after  the  vote  on  the  proposition 
of  the  gentleman  from  St.  Lawrence  had  been 
taken.  And  the  gentleman  read  him  a  lecture, 
and  thanked  God  that  he  (Mr.  P.)  would  never 
be  guilty  of  the  absurdity  of  allowing  a  provi. 
sion  to  stand  which  he  thought  objectionable.— 
Why  then  did  the  gentleman  assent  to  this  re- 
port— yes  and  sign  his  name  to  it — which  con- 
tained a  provision  that  he  now  moved  to  strike 
out?  Was  it  his  intention  to  commit  a  fraud  on 
this  body — to  pass  through  it  a  provision  which 
he  did  not  himself  approve?  Why  did 
he  move  to  strike  out  the  word  native,  after 
approving  it  by  signing  the  report?  Where  was 
the  gentleman's  consistency?  Where  his  boasted 
integrity  in  this  respect?  He  either  undertook 
to  palm  off  on  this  body  a  clause  which  he  did 
not  approve,  or  to  smuggle  into  the  constitution 
a  provision  which  he  clung  to  and  hoped  might 
pass  without  comment  or  observation.  The 
gentleman  might  take  either  horn  of  the  dilem- 
ma. But  Mr.  W.  hoped  the  gentleman  would 
consider  this  before  reading  him  another  lecture 
on  consistency.  Mr.  W.  was  not  indebted  to 
the  gentleman  from  Monroe  or  Saratoga  for 
these  imputations  on  his  motives.  The  gentle- 
man from  Orleans(Mr.  Penniman)  branched  out 
on  this  subject  yesterday — charging  him,  and  all 
others  on  his  side  of  the  question,  with  speaking 
for  popularity.  Mr.  W.  would  do  the  gentle- 
man the  justice  to  say  that  he  did  not  fall  into 
that  error  himself,  and  the  reason  for  it  was 
simply  this,  that  his  long  speech  yesterday  was 
made  up,  witn  the  exception  of  some  five  lines, 
of  praises  of  himself;  and  there  was  no  room 
for  praises  of  the  "dear  people,"  [laughter]. 
He  had  given  us  then  a  schedule  of  his  own  good 
qualities — his  high  practical  attainments  and  his 
peculiar  fitness  for  his  position  here.  Having 
taken  on  himself  that  labor,  it  was  not  to  be 
wondered  at  that  he  did  not  allude  to  the  "  dear 
people,"  [renewed  laughter].  Mr.  W.  regret- 
ted that  this  debate  had  extended  thus  far,  be- 
cause it  was  calculated  to  give  an  impression 
to  the  public  unfavorable  to  a  propitious  or  for- 
tunate result  to  our  deliberations — that  we  were 
frittering  away  the  time — he  would  not  say  with 
senseless  declamation — but  with  arguments 
and  positions  that  carry  with  them  their 
own  want  of  force  and  application.  But  he 
hoped  that  the  time  wasted  in  this  debate,  the 
personalities  it  had  engendered,  would  induce 
the  Convention  to  pause  and  reflect,  and  go  to 
the  consideration  of  the  great  business  before 
us  with  calmness  and  a  proper  sense  of  our  re- 
sponsibilities to  the  present  and  to  future  gener- 
ations. 

Mr.  STRONO  remarked  that  the  gentleman 
from  Ontario  had  lost  kit  balance  to-day.    Hi 
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makes  a  very  bold  attack  on  me  (said  Mr.  S.) 
If  I  have  injured  his  feelings  I  very  much  re- 
gret it.  I  hope  that  my  mentioning  merely  that 
it  might  be  that  the  differ*  nee  between  him  and 
his  colleague  on  this  question,  was  because  he 
might  have  an  eye  to  the  governorship,  has  not 
been  the  means  of  scaring  him  from  the  course. 
I  had  the  best  motive  in  doing  so,  and  I  have 
repeatedly  said  that  he  stood  the  prominent  man 
for  next  fall.  And  when  I  said  that,  I  did  it 
supposing  he  so  understood  it.  I  had  no  inten- 
tion to  injure  his  feelings  or  to  drive  him  from 
the  course,  if  he  saw  fit  to  take  it,  and  the  peo- 
ple nominated  him.  But  the  language  he  uses — 
I  regret  very  much  that  he  should  have  the  ex- 
treme politeness  to  call  my  friend  from  Sarato- 
ga a  gentleman  and  me  a  member.  But  I  had 
better  bear  tliat,  than  that  he  should  lose  his 
manners*  It  does  not  worry  me  in  the  least. — 
Nor  do  I  view  it  as  the  opinion  of  that  gentle- 
man, which  upon  a  second  sober  thought  he 
will  retain  In  delivering  his  speech,  I  am  sat- 
isfied  he  has  found  relief,  and  will  feel  better. 
One  word  and  I  am  done  He  arraigns  my  for- 
mer conduct — and  says  it  is  not  the  first  time  I 
have  endeavored  to  array  the  lay  members  a- 
gainst  the  profession.  If  it  was  a  crime  in 
1840,  to  carry  out,  as  we  endeavored  to,  the 
will  of  the  people,  when  petitions  were  here, 
thousands  upon  thousands,  asking  for  reform  in 
our  legal  fees — that  we  advocated  and  passed  a 
law  reducing  fees — if  that  was  arraying  lay 
members  against  the  profession,  I  may  have 
been  guilty  of  it  sometime  in  carrying  out  the 
will  of  the  people.  If  that  is  a  crime,  then  am 
I  chargeable  with  crime.  I  did  not  suppose  his 
feelings  could  have  got  so  wrought  up,  that  he 
would  charge  as  a  sin  what  I  supposed  to  be 
right  and  which  the  people  sanctioned.  If  any 
body  has  been  the  first  to  touch  that  question, 
and  to  array  lay  members  against  the  profes- 
sion, it  is  he.  I  have  done  no  such  thing.  But 
sir,  when  we  get  the  report  of  this  great  com- 
mittee of  thirteen,  of  which  all  expect  so  much, 
we  shall  see  where  all  of  us  stand.  Nothing 
that  the  gentleman  can  say  will  deter  me  from 
doing  my  duty. 

Mr.  NICHOLAS  said  the  question  had  been 
so  fully  discussed  heretofore  that  he  had  not  in- 
tended to  trouble  the  committee  with  any  fur- 
ther remarks.  But  the  debate  had  taken  so  wide 
a  range  to-day  that  he  felt  called  upon  to 
advert  to  the  views  of  one  or  two  gentlemen. — 
The  gentleman  from  Onondaga  (Mr.  Rhoades) 
expressed  the  opinion  that  the  advocates  of  the 
loctrine  of  self-imposed  restrictions  by  the  peo- 
ple had  admitted  that  there  was  no  necessity  for 
these  restraints.  They  did  admit  their  entire 
confidence  in  the  capacity  of  the  people  for  self- 
government — and  that  too  in  its  broadest  sense — 
but  not  the  admission  imputed  by  this  gentleman, 
*  hat  Mr.  N.  had  heard.  They  had  not  admitted 
vhe  infallibility  of  the  people.  They  were  all 
too  strongly  impressed  with  their  own  liability 
to  err,  and  to  have  their  reason  influenced  by 
passion,  to  entertain  such  belief  in  the  infalli- 
bility of  the  people.  Nor  was  there  any  thing 
in  this  incompatible  with  confidence  in  the  abil- 
ity of  the  people  to  govern  themselves.  Tor  if 
as  the  gentleman  admitted  it  was  necessary  for 
individuals  in  setting  out  in  Kfo  to  adopt  prin- 


1  ciples  and  rules  for  the  regulation  of  their  con- 
duct—equally important  and  necessary  was  it 
for  communities j  for  their  liability  to  be  led  away 
by  passion  or  sudden  impulses,  was  in  no  way 
diminished  by  an  aggregation  of  their  numbers. 
The  contrary  was  generally  the  effect.  The 
mass,  it  was  generally  understood,  were  much 
more  liable  collectively  to  be  led  away  by  tern, 
porary  excitements  than  this  same  number  of 
persons  acting  individually  and  separately. — 
True,  no  abuses  could  be  pointed  to  show 
the  necessity  of  restrictions,  and  for  the  reasons 
that  these  restrictions  had  existed — because 
your  state  conventions,  by  whom  candidates  had 
been  brought  forward,  had  been  restricted  to 
persons  of  a  certain  age  and  residence.  Gentle- 
men on  the  other  side  of  this  question  had  erred 
in  supposing  that  Governor  Tompkins  was 
J  elected  before  he  was  30  years  of  age.  Mr.  N. 
knew  this  was  not  the  fact.  Gov.  Tompkins 
had  be  lived  to  this  day,  would  have  been  72. — 
He  was  first  elected  in  1807.  Gentlemen  could 
make  their  own  calculations  ;  but  they  would 
find  that  he  was  over  thirty  when  first  elected 
Governor.  But  to  advert  for  a  moment  to  the 
position  of  his  colleague  (Mr.  Worden)  that 
argument  could  have  no  effect  here — that  the 
minds  of  those  who  differed  with  him  on  this 
question,  important  as  ail  regarded  it,  were  con- 
trolled by  habit  and  prejudice.  Mr.  W.  said 
he  regarded  this,  if  correct,  as  one  of  the  strong- 
est positions  that  could  be  taken  in  favor  oi  his 
own  side  of  the  question.  For  if  men,  selected 
as  we  were,  from  every  county  in  the  State,  to 
deliberate  upon  matters  of  the  highest  magni- 
tude and  interest  to  the  people  of  this  State, 
could  be  so  far  led  astray  by  the  force  of  habit 
or  prejudice  as  to  be  proof  against  all  argu- 
ment,— if  we  could  not  be  controlled  by  the 
power  of  reason  in  the  responsible  duties  de- 
volved on  us — what  could  we  expect  from  the 
community  at  large,  exposed  as  they  might  be  to 
temporary  and  controlling  excitements.  He  re- 
peated, his  colleague  had  taken  a  position, 
which  if  just  towards  this  body,  was  a  strong 
and  convincing  argument  in  favor  of  self-im- 
posed restraints  by  the  people  on  the  exercise 
of  their  power.  Adopt  this  doctrine,  that  the 
people  should  impose  no  restraints  upon  them- 
selves1— let  the  people  adopt  it,  and  they  would 
soon  commence  a  downwaid  course,  first  to 
anarchy,  and  then  despotism.  This  had  been 
in  all  former  ages  just  the  position  in  which  ty- 
rants and  usurpers  had  aimed  to  place  a  nation's 
power,  in  order  to  pervert  it  to  their  own  cor- 
rupt  purposes.  Spurning  all  restraints  and 
scouting  the  idea  of  even  self-control,  the  power 
of  the  people  is  just  then  in  a  state  best  adapted 
to  their  insidious  designs  j  they  then  used  and 
moulded  it  to  their  own  aggrandisement.  Letgen- 
tlemen  who  had  advocated  a  repeal  of  these  wise 
and  salutary  restrictions  reflect  upon  the  history, 
the  rise,  the  meridian  and  the  decline  of  all  past 
governments,  especially  the  ancient  republics; 
and  as  patriots  they  must  and  would  pause,  and 
led  by  a  common  desire  which  he  had  no  doubt 
actuated  every  member  of  this  body  to  serve 
faithfully  and  usefully  our  country,  and  perpetu- 
ate her  free  institutions,  we  should  not  impair 
or  enfeeble  existing  safeguards,  but  when  prae. 
tieable  and  necessary  ttreagtiiea  and  support 


206 


them.  Mr  M.  here  alluded  to  the  fact  that 
Gen.  Washington,  than  whom  perhaps  no  man 
required  less  of  self-restraint,  had  laid  down  for 
his  own  conduct  a  series  of  rules,  to  which  he 
most  rigidly  adhered.  He  was  a  man  of  sense 
— of  principle.  He  knew  his  own  weakness — 
his  fallibility — his  participation  in  all  the  frail- 
ties  of  our  race — and  he  had  the  foresight  to 
perceive  the  importance  of  fortifying  himself 
against  them  in  advance.  And  if  there  was  any 
thing  in  the  conduct  of  our  people  showing  their 
capacity  for  self-government,  it  was  the  sense 
evinced  by  them  of  their  own  liability  to  err, 
and  the  provision  made  to  fortify  themselves 
against  it.  The  argument  of  the  gentleman 
from  Oneida,  (Mr.  Kirkland,)  yesterday,  Mr. 
N.  said,  though  strong  in  the  main  in  favor  of 
self-imposed  restrictions,  was  not  so  in  its  appli- 
cation to  thi»  qualification  as  to  age.  The  gen- 
tleman assumed  that  the  power  intended  to  be 
restricted  by  this  section  was  an  elemental  pow- 
<er.  But  in  practice,  it  was  to  a  great  extent  a 
delegated  power.  Mr.  N.  adverted  to  the  man- 
ner in  which  candidates  for  office  were  brought 
forward,  in  practice — to  the  fact  that  it  wasdone 
by  delegated  conventions,  in  the  organization  or 
composition  of  which,  the  great  mass  even  of 
one  party  had  little  or  no  personal  agency — that 
the  proceedings  of  these  bodies  were  generally 
controlled  by  a  few  leading  spirits,  by  whom 
every  thing;  had  been  arranged  beforehand — 
and  argued  that  these  restr  ctions  instead  of 
operating  directly  upon  the  elemental  power  of 
the  people,  would  operate  rather  as  a  check  up- 
on the  delegated  power,  if  such  it  could  be  call- 
ed, of  these  nominating  conventions,  or  upon 
those  who  controlled  them.  And  in  framing 
these  restrictions,  the  general  rule  that  experi- 
ence and  the  requisite  qualifications  were  found 
in  those  over  30,  should  govern,  rather  than  the 
exceptions  that  sometimes  occurred.  Nor  did 
he  regard  the  argument  as  having  weight,  that 
the  restriction  should  apply  to  the  old  as  well  as 
the  young— for  the  former  had  not  usuall  that 
desire  for  the  care  and  turmoil  of  office,  that 
*was  sometimes  a  passion  with  the  young — nor 
were  old  men  the  sort  of  candidates  that  politi- 
cians preferred — being  generally  too  inflexible 
and  rigid  in  their  opinions  and  views  to  make 
them  the  available  candidates  which  politicians 
usually  sought  for.  Now,  in  reply  to  his  col-  j 
league's  remarks  imputing  to  members  here  a 
lingering  adherence  to  the  spirit  of  old  federal- 
ism, and  the  doctrines  of  93,  Mr.  N  must  be 
permitted  to  say,  that  he  thought  valuable 
lessons  on  the  importance  of  maintaining  state 
rights  in  all  their  just  vigor,  whether  against 
the  encroachments  of  the  national  or  foreign 
governments — might  be  gathered  by  recur- 
ring to  the  doctrines  of  1798.  Nor  did  he 
shrink  from  the  invitation  of  his  colleague 
to  test  his  position  by  a  recurrence  to  the  doc- 
trines of  the  democracy  of  1846.  And  he  took 
pleasure  in  referring  his  colleague  to  these 
doctrines,  as  exemplified  in  the  modern  consti- 
tutions of  Louisiana  and  New  Jersey—the  latter 
particularly — and  the  recognitions  that  would 
there  be  found  of  this  doctrine  of  wholesome 
restrictions.  As  to  the  disparaging  allusions 
made  to  our  own  and  the  constitutions  of  other 
states,  Mr.  N.  could  not  forbear  the  remark  that 


though  like  all  human  institutions  they  were 
necessarily  imperfect;  yet  that  so  far  as  this 
state  was  concerned,  our  people  had  gone  on 
prosperously  and  happily  thus  far — had  made 
unparallelled  strides  towards  national  honor  and 
greatness,  and  had  enjoyed  all  the  advantages 
that  could  result  from  a  practical  application  of 
the  true  principles  of  government.  And  for  one 
he  gloried  in  these  American  constitutions  as 
the  consummation  and  embodiment  of  all  those 
great  principles  for  which  our  fathers  bled  in 
the  revolution,  and  which  were  asserted  at 
Runnymeade,  and  in  all  the  subsequent  revolu- 
tions in  Gre^t  Britain.  And  whilst  he  would 
amend  where  amendments  were  necessary  un- 
der the  increasing  wants,  business  and  popula- 
tion of  the  state,  he  would  preserve  as  much  as 
possible  of  this  venerated  and  cherished  in- 
strument. Mr.  H.  closed  with  the  remark  that 
under  these  views  he  should  vote  for  the  amend- 
ment proposed  by  the  gentleman  from  Saratoga 
to-day — as  being  all  that  was  necessary  to  meet 
objections  to  the  section  as  it  stood,  or  that  the 
public  sentiment  demanded. 

Mr.  BRUCE  had  this  suggestion  to  make  to 
the  committee,  that  no  gentleman  should  move 
to  rise  and  report  until  this  question  was  dispos- 
ed of.  In  the  early  part  of  this  debate,  he  made 
up  his  mind  how  he  should  vote.  But  that  was 
so  long  since  that  he  had  forgotten  how  he  de- 
termined to  vote.  [Laughter.]  If  he  did  not 
vote  as  he  then  determined,  he  hoped  gentlemen 
would  consider  that  it  was  because  he  had  for- 
gotten how  he  was  going  to  vote.  [Renewed 
laughter  ]  He  regretted  this  discussion.  It 
was  a  mere  discussion  on  a  question  of  tweedle 
dum  and  tweedle  dee.  He  did  not  care  a  cop- 
per whi$h  way  it  was  decided.  It  was  a  ques- 
tion in  which  the  people  felt  no  interest  j  but 
they  did  feel  an  interest  in  the  labors  of  this 
Convention,  and  they  were  calling  on  us  to 
know  why  so  much  time  was  taken  up  in  dis- 
cussing questions  of  so  little  importance.  But 
if  this  debate  was  to  go  on,  he  suggested  that  it 
would  answer  all  the  purposes  for  gentlemen,  in. 
stead  of  rising  here  and  making  speeches,  to  re- 
quest our  reporters  to  read  the  speeches  made 
the  day  before.  [Laughter] — for  the  same 
speeches  were  made  over  and  over  again,  day 
after  day.  Some  gentleman  had  expressed  an 
anxiety  to  proceed  in  our  work  and  present  a 
sound  constitution  to  the  people.  Now  this 
must  be  done  soon,  for  if  time  had  its  usual  ef- 
fect on  our  work,  one  end  would  rot  before  the 
other  was  completed.  [Laughter.]  Again  some 
had  argued  warmly  in  favor  of  30  years  of  age 
for  a  governor.  He  ventured  to  say  that  if  we 
went  on  at  this  rate,  that  there  was  not  now  a 
young  man  of  21  in  the  state,  who  would  not  be 
eligible  under  this  restriction,  before  we  got 
through.     [Roars  of  laughter.] 

Mr.  MANN  briefly  expressed  his  determina- 
tion to  vote  against  the  whole  section,  with  a 
view  of  sending  it  to  the  proper  committee,  to 
frame  a  general  provision  in  regard  to  eligibility. 

Mr.  MORRIS,  Mr.  CLYDE  and  the  CHAIR- 
MAN having  expressed  a  desire  to  be  heard  be- 
fore  the  question  was  taken,  the  committee  rose 
and  rep  jrted  progress  and  the  Convention 

Adj.  to  10  o'clock  to-morrow  morning. 
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FRIDAY, 

Prayer  by  the  Rev.  H.  Harrington. 

Mr.  HUNT  presented  a  memorial  from  the 
Central  Committee  of  the  National  Reform  As- 
sociation, of  New  York  in  relation  to  the  occu- 
pancy of  land.  Referred  to  the  eighteenth 
standing  committee. 

The  PRESIDENT  laid  before  the  Conven- 
tion  a  communication  signed  B.  Skidmore,  a 
citizen  of  New  York,  making  certain  complaints 
of  the  official  conduct  of  Mr.  William  Paxton 
Hallet,  clerk  of  the  Supreme  Court  of  New 
York— upon  which  a  conversation  ensued  be- 
tween Messrs.  MANN,  TAGGART,  TOWN- 
SEND,  KIRKLAND,  BASCOM,  WARD  and 
others. 

Mr.  WARD  asked  if  it  was  proper  to  receive 
a  communication  which  reflected  on  the  charac- 
ter of  any  public  officer?  What  had  the  Con- 
vention to  do  with  it?  To  entertain  it  would  be 
to  give  encouragement  to  charges  of  a  like  na- 
ture against  others,  when  there  were  proper 
■ways  by  which  they  could  be  arraigned  if  they 
had  done  wrong.  He  wanted  further  time  to 
consider  it,  and  therefore  moved  to  lay  it  on 
the  table 

The  motiou  to  lay  on  the  table  was  carried 
by  a  vote  of  33  to  25;  but  as  there  was  no  quo- 
rum voting,  the  question  was  again  taken,  audit 
was  agreed  to  by  a  vote  of  50  to  32. 

A  motion  by  Mr.  TOWNSEND  to  print  the 
communication  was  lost. 

LEGISLATIVE  DEPARTMENT. 

Mr.  W.  TAYLOR,  from  committee  number 
one,  made  a  report  as  follows: — 

The  standing  committee  on  the  apportionment,  ele? 
tion,  tenure  or  office,  and  compensation  of  ihe  legisla- 
ture, hiving  considered  the  subjects  referred  to  them, 
beg  leave  to  report  the  following  proposed  amendments 
to  the  constitution,  in  connection  wiih  the  sections  to 
which  they  belong. 

ARTICLE  FIRST. 

$  1.  The  legislative  power  of  this  state  shall  be  vest- 
ed in  a  senate  and  Assembly. 

$  2.  The  *ena  e  shill  consist  of  thirty-two  members, 
and  the  senators  shall  be  chosen  for  two  vears.  The 
Assembly  shall  consist  of  one  hundred  and  twenty- 
eijrht  members,  who  shall  b±  annually  elected. 
Substitute  the  lo. lowing  for  section  five  : 
The  state  shall  be  divided  into  thirty-two  districts, 
to  be  called  senate  districts,  each  of  which  shall  c  oose 
one  senator.  The  distric.s  shall  be  numbered  from  one 
to  thirty«two  inclusive,  and  shall  be  div-.ded  into 
two  classes,  to  be  calb  d  the  first  and  second  class. — 
Numbers  1,  3,  5,  7,  9,  II,  13,  16,  17,  19,  21,  23,  25,  27,  29 
and  31,  shall  constitute  the  first  class;  and  numbers 
2,  4,  6,  S,  10,  12,  14,  16,  18,  20,  22,  24,  26,  28,  30  and  32, 
shall  constitute  the  second  class.  The  seats  of  the 
Senators  first  elected  pursuant  to  this  Constitution  of 
the  ft  st  class,  shall  be  vacated  at  the  end  of  the  first 
year,  and  of  the  second  class  at  the  end  of  the  second 
year;  in  order  that  Hxteen  senators  shall  be  annually 
elected  (The  representative  population  for  a  single 
senate  district  is  74,985. j 

District  No.  1,  shall  consist  of  the  counties  of  Suffolk 
and  Queens.    58,657 
"        No  2,  shall  consist  of  the  counties  of  Kings 

andKichmond     74,024 
*<       No  3,  shall  consist  of  she  first,  second,  third 
fourth,  fifth,  and  sixth  wards  of  the  city  and 
county  of  New  York.    67,SJ8 
"       No.  4,  shall  consist  of  the  seventh,  tenth,  thir- 
teenth, and  fourteenth  wards.    76,846 
"      No.  6,  shall  consist  of  the  eighth,  math  and 
fifteenth  wards.   70,020 
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"       No.  6,  shall  consist  of  the  eleventh,  twelfth, 
sixteenth,  seventeenth,  and  eighteenth  wards. 

bi,b69. 

11       No,  7,  shall  consist  of  the  counties  of  West- 

Chester,  Putnam  and  kockland     08,342 
"       No.  8,  shall  consist  of  the  counties  of  Dutchess 

and  Columbia     91,002 
"       No  9,  shall  consist  tf  the  counties  of  Orange 

and  Muliv&n.    16,840 
"       No.   o,  shall  consist  of  the  counties  of  Ulster 

and  Greene.    75,900 
li       No.  U,  ohatl  consist  of  the  counties  of  Albany 

and  Schenectady     *r4,3»2 
1       No.  12,  shall  consist  oi  the  county  of  llensse* 

laer.    53,671 
"       No.  I3j  shall  consist  of  the  counties  of  Wash- 
ington and  Saratoga.    78,921 
"       No.  14,  shall  consist  of  the  counties  of  Warrenf 

Essex,  and  Clinton     65,277 
<       No.  15,  shall  consist  of  the  counties  of  St.  Law- 
rence and  Franklin.    76,2i2 
"       No   16,  sh  11  consist  of  the  counties  of  Herki- 
mer, Hamilton,   Fulton  and  Montgomery.— 
84,8 15 
"       No.  i7,  shall  consist  of  the    ounties  of  Schoha- 
rie and  Otsego     81,046 
'•       No.  18,  shall  consist  of  the  counties  of  Dela- 

waie  and  Chenango.     '/ 5,645 
"       No.  19,  shall  consist  of  the  county  of  Oneida.— 

78,696 
"       No.  jo,  shill  cousist  of  the  counties  of  Madison 

and  Oswego.    86,822 
"       No.  21,  s-hall  consist  of  the  counties  of  Jeffer* 

son  and  Lewis.    81,760 
"       No.  *2,  shall  consist  of  the  county  of  Ononda- 
ga.   67,419 
"       No.  23,  shall  consist  of  the  counties  of  Cort* 

laud,  broonie  and  Tioga     72,166 
«       No.  24,  shall  consist  ol  the  comities  of  Cayuga 

and  Wayne.    89,532 
"       No.  -ft,  shall  consist  of  the  counties  of  Tomp- 
kins, irenf.ca  and  themung.    85,037 
'<       No.  26,  shall  consist  of  the  cuuniies  of  Steuben 

Yates.    71,237 
"       No.  27,  shall  consist   of  the  county  of  Monroe. 

63,dS6 
«       No.  2*,  shall  consist  of  the  counties  of  Orleans, 

Genesee  and  Niagara.    85,028 
"       No.  29,  sh  ill  consist  of  the  counties  of  Ontario- 

ami  'Livingston.    7<,9b7 
"       No.  33,  shall  consist  ol  the  counties  of  Allega- 
ny and  Wyoming.    65,891 
*'        No  31,  shall  consist  of  the  county  ofEri«.68  e7t 
"       No.  32,  shall  consist  of  the  counties  of  Chau«- 

tauque  and  Cattaraugus.  76,760 
§  6.  An  enumeration  of  the  inhabitants  of  the  state* 
shall  be  taken  under  the  direction  of  the  legislature, 
in  the  year  one  thousand  eight  hundred  and  fifty-five, 
and  at  the  end  of  every  ten  years  thereafter;  ana  the 
said  districts  shall  be  so  altered  by  the  legislature  at 
the  first  session  alter  the  return  of  every  enumeration, 
that  each  Senate  district  shall  conttin,  as  nearly  as 
may  be,  an  e<jual  number  of  inhabitants,  excluding 
aliens,  paupers,  and  persons  of  color  not  taxed;  and 
shall  remain  unal  ered  until  the  return  of  ano  her 
enumeration,  and  shall  at  all  times  consist  of  contig- 
uous territory;  and  no  county  shall  be  divided,  in  the 
formation  of  a  Senate  district,  except  sucA  county  shall 
be  entitled  to  two  or  more  senators. 

§  7.  The  members  of  Assembly  shall  be  apportioned 
among  the  several  counties  of  the  state,  as  nearly  as 
may  be,  according  to  the  number  of  their  respective 
inhabitants,  excluding  aliens,  paupers,  and  persons  of 
color  not  taxed;  and  shall  be  chosen  by  districts.  J  her 
legislature,  at  %ts  next  annual  mttttftg,  shall  divide  the 
several  counties  of  the  state  info  as  many  districts  a» 
each  county  respectively  is  now  by  law  entitled  to  mem- 
bers of  Assembly %  to  be  called  Assembly  districts;  and 
shall  number  the  same  in  each  county  entitled  to  more 
than  one  member,  from  number  owe,  to  the  number  such 
county  is  entiUed  to,  numbers  inclusive i  each  of  which, 
districts  shall  choose  one  member  of  Assembly  Each 
Assembly  district  shall  at  alt  times  coutainf  as  nuarly  as 
may  be,  an  equal  number  of  'inhabitants)  and  shall  consist 
of  contiguous  territory ;  and  no  town  or  ward  shall  be 
divided  in  the  formation  of  of*  Asetmbty  district,  mc*p$ 
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tuck  town  or  ward  may  he  entitled  to  two  or  more  mem- 
bers. An  apportionment  of  members  of  Assembly  shall 
be  made  by  ihe  legislature  at  its  first  session  after  the 
return  of  ever/  enumeration;  and  ihe  Assembly  dis- 
trict* in  the  set?' at  'counties  of  the  slate  shall  be  &o  al 
tered  at  to  conform  in  number  to  the  said  appottion- 
mini,  and  skill  he  eonstitu  ed  as  het  fin  before  n%rected  ; 
and  the  apportionment  i.ndthe  district* shall  remain  un- 
altered, until  another  enumeration  shall  have  been 
taken  £  very  county  heretofore  esUbli.  bed,  and  sep- 
erately  organized,  shall  always  be  entitled  to  one 
member  of  the  Assembly;  and  no  new  county  shall 
hereafter  be  erected,  unless  its  population  shall  enti- 
tle ii  to  a  member 

§  9.  The  members  of  the  legislature  shall  receive  for 
tht.'ir  services  a  compensation,  to  be  ascertained  by 
law,  and  paid  out  of  the  public  treasury;  whici  com- 
pensation thill  not  exceed  the  sum  o(  three  dollars  per 
day;  and  after  the  year  IS i7,  skull  not  exceed  the  sum 
of  >hree  an  liars  per  day,  for  the  period  of  ninety  days 
from  the  commencement,  of  the  session  When  convened 
in  extra  session,  by  the  Governor,  they  shall  receive  such 
sum  as  shall  be  fixed  for  the  ordinary  session  They 
shall  aho  receive  the  sum  of  one  dollar  f,r  every  ten 
mil  ex  they  snail  travel,  in  gving  to  and  returning  from 
their  pliee  of  meeting,  on  the  most  usual  route  The 
Speaker  of  the  Assembly  shall,  in  virtue  of  his  office, 
rer.eivc  an  additional  compensation,  equal  to  one  third 
of  his  per  diem  as  member. 

§  10.  No  member  of  the  legislature  shall  receive  any 
Civil  appointment  within  this  state,  or  lo  the  Senate  of 
the  Unied  states, from  the  Governor,  the  Governor  and 
SenUe,  or  from  the  Legislature,  during  the  term  for 
which  he  shall  have  been  elected. 

$11.  No  person  being  a  member  of  Congress,  or  hold- 
ing any  judicial  or  military  office  tinder  the  United 
Stages,  frhall  hold  a  seat  in  the  Legislature.  And  if 
any  p  rson  shall,  after  his  election  as  a  member  of  the 
Legislature,  bi  elected  to  Congress,  or  appointed  to 
any  office,  civil  or  military,  under  the  government  of 
the  United  States,  his  acceptance  thereof  shall  vacate 
his  seat. 

Substitute  foT  sections  15  and  16,  so  far  as  relates  to 
Senators  and  Members  of  Assembly,  the  following:— 

$  15  The  first  election  of  Senator.)  and  Members  of 
Assembly,  pursuant  to  the  provisions  of  this  Constitu- 
tion, shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  «<f  November  one  thousand  eight  hundred  and 
fortv -seven,  and  all  subsequent  elections  shall  be  held 
on  the  Tuesday  succeeding  the  fiist  Monday  of  Novem- 
ber in  «*ach  year,  ujless  otherwise  directed  by  the  Le- 
gislature The  Senators  and  Members  of  Assembly 
who  may  be  in  office  on  the  first  day  of  January  one 
thousand  eight  hundred  and  forty-seven,  shall  hold 
their  offices  until  the  thirty-first  day  of  December  fol- 
lowing, and  no  longer. 

WM.  TAYLOR,  Chairman. 

Mr.  TAYLOR  said  it  was  proper  perhaps 
that  he  should  state  that  every  proposition  in 
the  report  haJ  been  agreed  toby  the  vote  of  a 
majority  of  the  committee.  The  minority  had 
assented  to  the  report  being  made,  reserving  to 
themselves  the  right  to  submit  their  views  when 
in  committee  of  the  whole.  Indeed  he  might  add 
that  every  individual  member  of  the  committee 
Would  feel  himself  at  liberty,  after  reflection 
and  discussion,  to  vote  in  accordance  with  his 
sense  of  duty,  even  though  it  might  be  that  he 
should  take  opposite  ground  to  that  taken  in 
committee.  He  then  moved  that  the  report  be 
committed  to  the  committee  of  the  whole  and 
printed,  together  with  the  accompanying  table 
of  apportionment. 

The  motion  was  agreed  to,  and  also  a  motion 
by  Mr.  STOW,  to  print  400  extra  copies. 
EVENING  SESSIONS. 

Mr.  CHATFIELD  offered  the  following reso- 
lution,  which  he  briefly  explained: 

Resolved,  That  when  this  Convention  adjourns  it 
adjourn  »o  meet  again  at  4  o'clock  this  afternoon,  and 
that  it  will  bed  afternoon  sessions,  commencing  at  4 
o'clock  each  day,  until  the  further  order  of  the  Con- 
vention 


Mr.  PATTERSON  opposed  the  resolution  — 
He  thought  it  was  premature,  and  would  inter- 
fere with  the  deliberations  of  committees.  His 
own  committee  met  at  half- past  3  o'clock,  and 
as  it  was  a  rule  of  duty  with  him  to  vote  on  all 
questions  in  every  body  of  which  he  was  a* 
member,  if  this  resolution  was  adopted,  he  must 
ask  to  be  excused  from  service  on  the  com- 
mittee. When  the  committees  shall  have  all  re- 
ported, such  a  resolution  would  be  very  proper, 
but  it  was  not  so  now.  He  moved  to  lay  it  on 
the  table. 

The  motion  was  carried. 

DEBATE  IN  COMMITTEE  OF  THE  WHOLE. 

Mr.  BAKER  called  for  the  consideration  of 
the  resolution  to  fix  the  time  to  terminate  de- 
bate in  committee  of  the  whole  on  the  second 
section  of  the  report  of  the  first  standing  com- 
mittee, at  5  minutes  to  two  o'clock. 

A  lengthened  conversation  ensued. 

Mr.  CHATFIELD  opposed  the  resolution, 
on  the  ground  that  it  was  too  restrictive.  It 
It  would  not  only  terminate  debate,  but  cut  off 
any  other  amendment  that  gentlemen  might  de- 
sire to  offer,  and  it  was  impossible  at  that  time 
to  see  what  aspect  the  question  would  assume. 

Mr-  TOWNSEND,  in  the  course  of  some  ob- 
servations, said  he  hoped  if  gentlemen  felt  de- 
sirous to  speak  on  the  pending  question,  that 
the  utmost  latitude  would  be  allowed. 

Mr.  BROWN  said  his  experience  had  shown 
him  that  all  such  attempts  to  cut  off  debate  failed 
of  their  object.  It  would  be  much  better  to 
leave  the  matter  to  the  good  sense  of  members. 

Mr.  HOFFMAN  hoped  the  resolutiou  would 
not  be  adopted.  He  had  no  desire  to  address 
the  committee,  but  he  hoped  the  Convention 
would  not  adopt  a  rule  which  would  become  a 
precedent,  and  astringent  one.  It  would  operate 
as  a  rule  against  the  freedom  of  debate — and  that 
freedom  was  one  thing  which  would  make  this 
body  respected.  Besides,  it  would  cut  off  every 
amendment  that  should  not  be  pending  at  the 
time  the  debate  should  be  stopped.  It  would 
be  the  adoption  in  effect  of  the  previous  ques- 
tion in  committee  of  the  whole,  which  nothing 
short  of  an  iron  necessity  would  justify. 

Mr.  PATTERSON  also  spoke  in  opposition. 

Mr.  BRUCE  hoped  the  resolution  would  pass. 
He  thought  the  time  for  argument  had  passed 
and  that  the  time  for  action  had  arrived. 

Mr.  STETSON  said  if  the  resolution  were  to 
be  passed  it  should  be  amended,  to  limit  it  to  the 
termination  of  debate. 

Mr.  CLYDE  had  been  anxious  to  close  this  de- 
bate, but  if  there  were  gentlemen  who  felt  it  to 
be  their  duty  to  express  their  views,  he  would 
sacrifice  his  own  wishes,  and  vote  against  the 
resolution. 

Mr.  BERGEN  said  they  had  spent  ten  days  in 
the  discussion  of  this  question ;  there  were  18 
committees,  and  only  102  working  days  before 
the  new  constitution  should  be  submitted  to  the 
people,  being  but  6  days  for  each  committees7 
report.  But  iC  they  were  to  spend  20  days  on 
this  report,  and  an  equal  proportion  of  time  on 
each  of  the  others,  they  must  go  back  to  the  peo- 
ple for  an  extension  of  time.  He  would  be  glad 
to  give  every  gentleman  an  opportunity  to  be 
heard  if  there  was  time  to  do  it ;  but  there  was 
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not,nor  could  every  gentleman  expect  to  be  heard 
if  they  were  to  take  several  hours  tor  that  pur- 
pose.    He  hoped  the  debate  would  be  stopped. 

After  a  few  remarks  from  Mr.  TOWNsEND, 
Mr.  WRIGHT  of  Erie,  moved  to  lay  the  resolu- 
tion on  the  table. 

Mr.  BERGEN  called  for  the  yeas  and  nays, 
which  were  ordered,  and  being  taken  resulted 
tims. 

AVES— Messrs.  Aynnilt,  tfascom,  Eouck,  Bowdish, 
Erayton,  Brown,  Cambreleng,  L)  D  Campbell,  Chat- 
field,  Clyde,  Conely,  Cornell,  <~uddebaek,  Dana,  Dan- 
Jorth,  Dorlon,  Flanders,  Gebhird,  Graham,  Greene, 
Huffman,  Ho  chkiss,  Hunt,  A.  Huntington,  Kenedy, 
Kiiklaud,  Maxwell,  Morris,  Nellis,  Nicholas,  Nicoll, 
O'Connor,  Parish,  Patterson,  Petmiman,  iihoades, 
Kichtnoud,  h.ikei,  Ruggles,  Shaver,  ishephard,  m  n- 
mous,  K  Spencer,  W.H.Spencer,  Stanton,  Siejhens, 
S  roup,  Tagg-trt,  Tallmadge,  VV*.  Taylor,  lilden,  Tut- 
hill,  Vaehe,  Vanschoonhoveu,  Ward,  Warren,  White, 
WilhrJ,  wood,  A.  Wright,  W.  U.  Wright,  A.  W. 
Young— 6:; 

NuliS- Messrs.  Allen,  Archer,  F.  F  Backus,  H. 
Baeku  ,  Baker,  Bergen,  Bruce,  brundage,  Bull,  Burr, 
lc  Campbell,  jr  ,  Candee,  ClMrk,  Cook,  Crocker,  Du- 
bois, Forsyth,  Gardner,  Harrison.  Hunter,  K.  Hunting- 
ton, Jordan,  Kemb:e,  *Kernan,  Kingsley,  Mann,  Mc- 
Neil, McNitf,  Powers,  Russell.  Salisbury,  Sanford, 
Shaw,  Sheldon,  Stetson,  Stow,  Tal't,  Townscnd,  Mr. 
President— 3s>. 

Mr.  FORSYTH  then  offered  the  following- 
saying  that  he  hoped  some  limit  would  be  assign- 
ed to  this  debate — though  it  might  be  remote. 

Resolved,  That  the  debate  in  the  committee  of  the 
wh'ile  upon  the  second  section  of  the  report  of  com- 
mittee No  five,  terrnina'e  on  Tuesday  next,  at  two 
o'clock,  and  that  the  question  be  then  taken  on  all 
amendments  then  pending. 

The  resolution  was  laid  on  the  table. 

Mr.  NICOLL  offered  the  following,  which 
was  adopted: 

Kesolved,  That  the  Secretary  of  th'  Regents  of  the 
University  be  requested  to  communicate  to  this  Con- 
vention the  number  of  academies  participating  in  the 
distribution  of  the  public  moneys  *ub>eqnently  to  the 
year  '842,  with  tt  e  apg  egate  amount  of  money  clistri- 
Lu  ed  and  the  aggicgase  number  of  pupils  instructed  in 
each  ye  tr,  and  that  he  also  state  the  amount  ol  money 
distri  uted  to  the  said  academies,  or  to  any  of  them,  in 
each  year,  for  the  purpose  of  educating  common  school 
teachers,  with  the  number  of  pupils  so  educated  in 
each 

Mr.  W.  TAYLOR  offered  the  following,  say- 
ing  that  it  was  the  suggestion  of  an  eminent 
citizen  of  great  experience  in  legislation,  who 
desired  that  it  might  be  considered  by  the  ap- 
propriate committee— and  that  he  thought  it 
highly  deserving  of  it  as  a  check  upon  hasty  le- 
gislation: 

Resolved,  That  it  be  referred  to  committee  No.  two, 
to  inquire  in'o  the  expediency  of  providing  that  when- 
ever a  hill  shall  have  been  read  fo»-  the  third  lime  in 
either  house  of  The  legislature,  no  other  business  shall 
be  done  by  the  House  until  the  question  upon  that  bill 
shall  be  decided,  and  that  such  question  shall  not  be 
reconsidered  during  the  session;  and  also  thai  every 
bill,  upon  its  third  reading,  shall  be  read  in  full  and  at 
length. 

Mr.  RICHMOND  suggested  that  no  bill  should 
pass  except  by  the  vote  of  a  majority  of  all  the 
members  elected — as  a  proper  safeguard  against 
bills  passing  by  reason  of  members  opposed  to 
them,  leaving  their  seats  on  the  final  question. 

Mr.  W.  TAYLOR  assented  to  such  a  modifi- 
cation— but  under  suggestions  from  various 
quarters,  consented  that  the  resolution  should 
lie  on  the  table 

Mr.  RTJGGLES  offered  the  following,  which 
was  adopted: 
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Resolved,  That  it  be  referred  to  the  standing  com- 
mittee  No  two,  to  enquire  into  the  expediency  of  r  qui- 
ring the  legislature  of  this  sate  to  amend  the  law  lor 
the  election  of  Senators  in  Congress  in  such  manner 
that  in  case  either  Hon  e  shall  fail  to  m»ke  a  nomina- 
tion within  ten  days  after  a  noniin  tiou  by  the  other 
House,  to  fi  1  a  vacancy,  the  election  shall  be  made 
without  further  delay  by  joint  ballot. 

Mr.  LOOMIS  offered  the  following,  which 
was  adopted: 

Kesolved,  That  it  be  referred  to  the  conmiitee  on 
colleges,  academies  and  common  schools  to  inauire  and 
report  up  n  the  expediency  of  stem  ing  by  constitu- 
tional provision  that  appropriaiiuns  for  colleges,  aca- 
demies and  other  institutions  of  learning  shall  be  made 
on  some  just  principles  of  proportion,  and  forbidding 
special  appropriations  to  particular  instilut  ons,  to 
th"  exclusion  of  otters.  Also  to  consider  \vh  ihrr  the 
office  of  urgent  of  the  University  may  not  be  dispensed 
uhh  without  punlic  detriment,  and  wheher  the  pres- 
ent mode  ol  appointing  trustees  of  such  institutions 
ought  not  to  be  abolished. 

EXECUTIVE  QUALIFICATIONS. 

The  committee  of  the  whole,  Mr.  CHAT- 
FIELD  in  the  chair,  again  took  up  the  Article 
in  relation  to  the  Executive  powers  and  duties. 

The  question  recurred  on  Mr.  W.  TAY- 
LOR'S substitute  for  the  second  section — pro- 
viding that  no  person  not  a  qualified  elector  of 
this  state,  except  as  to  residence  in  the  county 
or  town,  shall  be  eligible  to  the  office  of  Gov- 
ernor. 

Mr.  MORRIS,  having  the  floor,  said  he  would 
waive  his  right,  if  any  other  gentleman  desired 
to  speak.  He  asked  iC  the  Chairman  of  the 
committee  desired  to  speak? 

The  CHAIRMAN  had  not  determined  wheth- 
er he  should  speak  at  all. 

Mr.  O'CONNOR  thought  he  had  been  misun- 
derstood— he  knew  that  he  had  been  misrepre- 
sented in  a  printed  report  of  some  remarks  made 
by  a  highly  respectable  member  of  the  house — 
and  he  did  intend  to  say  a  few  words,  with  the 
consent  of  the  house. 

Mr.  MORRIS  yielded  the  floor,  and 

Mr.  O'CONOR  said  he  found  himself  repre- 
sented in  a  printed  report  of  some  remarks  made 
by  a  gentleman  in  that  house — who  certainly  de- 
served to  stand  as  high  in  the  estimation  of  his 
fellow  members  as  any  other — with  having  put 
forth  certain  doctrines  and  opinions  that  he 
should  suppose  no  man  there  would  imagine 
could  be  advocated  with  success,  or  deserve  the 
refutation  even  of  a  simple  denial.  Audit  was 
for  this  reason  alone  that  he  asked  leave  to  add 
a  few  words  to  what  was  formerly  said  by  him 
on  this  subject.  Mr.  O'C.  did  attach  great  im- 
portance to  the  question  now  before  this  body. 
Because  he  thought,  though  practically  insigni- 
ficant, the  insertion  of  this  five  years'  qualifica- 
tion or  its  rejection,  involved  a  principle  vitally 
connected  with  a  proper  understanding  of  the 
true  nature  of  a  democratic  form  of  government. 
And  it  was  in  that  point  of  view  and  in  that  on- 
ly, that  he  regarded  the  question  as  worthy  of 
investigation.  Most  certainly  the  people  of  the 
state  of  New  York,  would  never  elect  a  man  to 
a  public  office,  so  important  as  that  of  Governor 
who  had  not  yet  attained  the  age  of  30—unless 
he  was  an  individual  of  most  distinguished  m#- 
rit  and  precocity.  If  such  an  individual  should 
present  himself,  then  it  would  be  a  case  to  which 
no  rule  of  this  kind  should  present  an  impedi- 
ment to  the  exercise  of  the  popular  will  in  pro* 
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rroting  him  to  the  station  of  whkh  the  God  who 
c  eatcd  him  had  pronounced  him  worthy.  Mr. 
(  'C.  made  the  same  remark  in  regard  to  Ihe 
five  years'  residence.  This  was  a  mere  arbitra- 
ry thing.  The  worst  man  that  could  possibly 
1  e  selected  for  this  high  office  would  he  most 
likely  to  possess  this  paltry,  insignificant  quali- 
fication. The  most  worthy  that  could  be  select- 
ed from  this  great  nation  to  hold  that  station, 
might  be  destitute  of  it.  If  common  fame  were 
not  a  common  liar,  this  very  second  section  owed 
its  existence  to  the  influence  of  an  eminent 
member  of  the  convention  of  1821;  whose  name 
does  not  appear  to  be  connected  with  the  intro- 
duction of  any  part  of  it.  Now  that  very  dis- 
tinguished citizen  had  a  son  born,  Mr.  O'C.  be- 
lieved in  New  York,  now  in  the  ripe  maturity 
of  a  vigorous  mind  and  body,  enjoying  in  the 
amplest  degree  the  confidence  of  all  classes  of 
his  fellow  citizens  and  eminently  qualified  for 
the  high  station  of  Governor,  by  reason  of  his 
intimate  acquaintance  with  financial  matters, 
by  reason  of  his  intimate  relations  with  all  the 
arts  of  peace  if  not  the  arts  of  war — fortunately 
it  was  the  former  we  had  most  occasion  for — 
intimately  connected  with  the  business  of  this 
state  during  his  whole  life — who  yet,  for  twen- 
ty-five years  past  had  been  a  resident  of  New- 
Jersey,  residing  on  the  west  bank  of  the  Hud- 
son, opposite  the  city  of  New- York,  but  spend- 
ing daily,  he  presumed,  twelve  or  fourteen  hours 
out  of  the  twenty-four,  and  even  on  the  Sabbath 
a  considerable  portion  of  the  day,  in  the  city  of 
New- York.  And  under  this  rule  that  gentle- 
man could  not  be  elected  Governor  without  a 
five  years' probationary  residence.  He  repeated 
therefore  that  this  was  a  most  insignificant  qual- 
ification,  because  the  most  unworthy  candidate 
was  almost  sure  to  possess  it,  and  the  eminently 
worthy  very  apt  to  be  without  it.  We  had  been 
told  by  gentlemen  here  that  if  there  were  no 
such  restriction,  our  people  might  have  elected 
Gen.  Andrew  Jackson,  renowned  for  his  ability 
in  war  and  not  less  for  his  ability  in  peace — that 
they  might  elect  Gen.  Zachary  Taylor,  renown- 
ed for  his  obedience  to  the  law,  for  his  peaceful 
and  unobtrusive  walk  through  a  long  life,  whose 
name  never  seriously  attracted  the  public  ear  in 
connection  with  public  affairs  until  but  yester- 
day, when  he  became  the  champion  of  our  coun- 
try, successfully  defended  our  Southwestern  bor- 
der, and  removed  the  doubts  that  foreign  carping 
critics  attempted  to  cast  upon  us — we  were  told 
that  but  for  this  restriction,  the  people  of  New- 
York  might  call  to  the  high  station  of  Governor 
on  Andrew  Jackson  or  a  Zachary  Taylor,  who 
had  not  this  qualification  of  a  five  years'  resi- 
dence. Mr.  O'C.  would  like  to  know  what  evils 
would  ensue  if  the  people  of  New- York  had 
happened  on  some  occasion  to  have  been  guilty 
of  the  monstrous  indiscretion  of  selecting  for 
Governor  the  distinguished  civilian  he  spoke  of, 
or  either  of  these  distinguished  military  chief- 
tains? He  contended  that  for  all  practical  pur- 
poses, this  was  a  most  idle  qualification — a  most 
idle  disqualification  to  throw  in,  as  a  barrier  to 
the  free  choice  the  electors  might  make  when 
selecting:  some  person  to  hold  the  helm  of  state 
in  perilous  times.  But,  though  practically  of  no 
importance,  and  though  the  course  of  this  de. 
fca,t§  h$4  produced  but  this  single  tendency  to 


)  change  in  his  opinion— to  wit,  that  we  ©uphtra. 
ther  to  liberalize  the  common  law  in  relation  to 
holding  office — still,  upon  the  whole  he  thought 
we  might  as  well  adhere  to  the  common  rule 
that  all  electors  and  no  others  shall  be  eligible 
to  any  office.  If  prescribing  a  different  rule,  he 
would  rather  say  that  any  citizen  of  the  U.  S., 
though  he  did  not  happen  to  enjoy  the  adventi- 
tious advantage  of  having  resided  even  a  year 
in  New- York,  so  as  to  be  a  qualified  voter, 
should  be  eligible  to  office— he  would  rather 
liberalize  and  declare  that  every  citizen  of  the 
U.  S.,  wherever  he  may  have  resided,  who 
should  satisfy  the  majority  of  the  electors  of 
New- York  that  he  was  tit  to  be  chief  magistrate, 
should  be  eligible.  And  if  that  should  fail  to 
result  favorably — if  by  this  relaxation  of  guards, 
it  should  so  happen  that  on  some  occasion  a  hero 
I  like  Jackson  or  Taylor  might  be  called  to  gov- 
'  ern  New- York,  instead  of  the  insignificant  fa- 
vorite of  some  petty  cabal  who  had  barely  the 
naked  qualification  of  a  residence  of  one  year  or 
five  years  in  the  state—in  God's  name  let  the 
evil  come,  and  he  trusted  that  the  prosperity  and 
freedom  of  the  Empire  State. would  survive  the 
trial!  But  the  proposition  with  which  he  start- 
ed  in  this  case,  enshrined  in  the  elemen- 
tary principles  of  a  representative  democ 
racy  whose  basis  is  absolute  equality  in  all  the 
members  of  the  political  body,  he  (Mr.  O'C.) 
contended  that  it  was  improper,  unwise,  and  un- 
becoming in  the  people  to  impose  these  restraints 
upon  their  free  choice,  and  because  it  would  be 
unwise  so  to  do,  we  who  were  acting  for  them, 
preparatory  to  their  final  judgment,  should  not 
recommend  to  them  the  adoption  of  such  re- 
straints. No  man  there,  he  trusted,  was  igno- 
rant of  the  fact,  that  we  could  impose  no  re- 
straints  on  the  people — that  our  action  was  per 
fectly  void  unless  the  people  should  approve  it. 
All  of  us  knew  that,-  we  required  not  to  be  taught 
so  at  this  late  hour.  We  knew,  and  no  man 
could  deny  it,  that  the  people  had  the  right  to 
impose  these  disqualifications,  and  so  far  to  re- 
strain their  own  free  action.  A  majority  might 
agree  to  that — but  the  question  was  ought  a  ma- 
jority to  agree  to  it.  They  ought  if  any  good 
could  result  from  it,  and  if  it.  was  not  repug- 
nant  to  the  true  principles  of  representative  dc- 
mocracy  ba&ed  upon  liberty  and  equality.  He 
asserted  in  the  first  place,  and  thought  he  had 
proved  that  no  good  could  result  from  it,  and 
secondly  he  asserted  that  it  was  repugnant  to 
the  true  principles  of  a  democratic  state  where 
equality  was  the  first  principle  of  government. 
If  a  portion  of  the  citizens  of  this  state  were 
competent  to  high  office,  and  another  portion 
were  not,  he  should  like  to  know  whether  the 
constituent  body,  by  such  a  principle,  were  not 
divided  into  two  classes — the  class  of  patricians 
who  were  competent  to  high  office,  and  a  class 
of  plebeians  who  were  not.  Was  such  a  rule, 
no  matter  in  how  slight  a  degree  introduced, 
consistent  with  the  principle  of  absolute  equali- 
ty  among  all  the  members  of  the  state?  He  ap- 
prehended not;  and  that  we  should  act  most  ab 
surdly  in  introducing  a  qualification  so  useless, 
so  insignificant  in  practical  consequences,  for 
the  mere  purpose  of  writing  in  the  fundamental 
la  w  that  the  constituent  body  was  divided  into  two 
sections — the  competent  and  incompetent  to  hold 
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high  stations.  This  was  his  principle— not 
the  idle  opinion  imputed  to  him  mostsingularly  by 
the  gentleman  of  high  intelligence  before  alluded 
to.  Now,  a  word  more  in  defence  of  this  proposi- 
tion against  a  remark  made  by  the  very  distin- 
guished gentleman  from  Saratoga  (Mr.  Portkr) 
who,  as  had  been  well  said,  had  in  his  own  per- 
son vindicated  the  claims  of  early  youth  to  fa- 
vorable distinction,  and  their  just  claim  to  be 
entrusted  with  the  highest  station — that  honor- 
able gentleman  was  pleased  to  say,  and  the  hon- 
orable gentleman  who  claimed  the  privilege  of 
closing  this  debate,  (Mr.  Morris,)  Mr.  O'C.  be- 
lieved intended  to  say.  that  there  was  a  certain 
inconsistency  in  this  doctrine,  inasmuch  as  the 
constituent  body  were  not  the  whole  people — 
that  they  themselves  acted  in  a  sort  of  represen- 
tative position — that  they  formed  but  a  small 
portion  of  the  whole  people — and  that  they 
themselves  represented  aliens.  Indians,  ne- 
groes,  disfranchised  felons,  infants,  and  to 
close  the  list,  the  fair  ladies.  Nay,  we  were 
lold  that  they  not  only  represented  these  classes 
but  the  unborn  millions  who  were  to  come  after 
us  and  who  were  to  be  governed  by  the  laws  we 
might  establish.  Now  all  this  was  true  in  a  po- 
etical sense,  but  not  in  a  political  sense.  The 
electors  of  this  state  no  more  represented  all 
these  classes,  than  the  emperor  of  Russia  or  the 
Sultan  of  Turkey  or  any  other  despot  represent- 
ed the  people  of  this  country.  He  deemed  that 
the  electors,  the  white  citizens  of  the  state  over 
21,  and  the  negroes  who  happened  to  have  250 
dollar's  worth  of  real  estate,  represented  these 
non- voting  classes.  The  former  constituted  the 
political  body  and  with  them  reposed  the  whole 
power  of  the  government.  We  controlled  these 
non-vot;ng  classes,  not  bjr  choice,  not  by  repre- 
sentation, but  by  reason  of  our  menial  and  phy- 
sical superiority — either  by  our  superiority  in 
mental  power  for  the  purposes  of  government, 
or  by  our  mental  and  physical  superiority  com- 
bined. We  controlled  the  Indians,  because  they 
were  fewer  in  numbers.  We  controlled  the  ne- 
groes, solar  as  we  did  control  them,  for  thesame 
reason — we  controlled  felons  because  we  chose 
to  deprive  them  of  the  rights  of  representation. 
We  did  not  sit  here  pointing  to  the  records  of  a 
felon's  conviction  as  the  commission  appointing 
us  the  felon's  attorneys  to  make  laws  for  him 
and  in  his  name.  We  did  not  represent  infants  | 
— nor  did  we  represent  the  ladies.  All  these 
classes  of  persons  constituted  the  subjects  of 
government,  being  under  the  shadow  and  pro- 
tection of  the  laws.  They  were  not  members 
of  the  political  body — and  the  bringing  forward 
of  this  argument  served  to  show  how  wholly 
those  who  brought  it  forward  misunderstood  the 
character  and  nature  of  representation  in  the 
democratic  sense.  It  might  be  that  it  was  un- 
just in  those  over  the  age  of  21  thus  to  control 
the  whole  power  ol  the  government,-  but  they 
had  done  it.  They  had  done  it — and  let  those 
who  considered  it  improper,  at  a  suitable  time 
and  place,  bring  in  their  resolutions  to  enfran- 
chise the  Indians,  the  Negroes,  the  infants  and 
all  those  now  prohibited  from  voting.  Then 
we  would  debate  the  question  whether  they 
should  take  part  in  the  political  power  of  the 
government  All  he  had  to  say  now  was  that 
when  the  ladies  were  permitted  te  vote.'  he 


should  request  the  right  of  voting  for  one  of 
them  for  Governor.  We  had  the  right  beyond 
all  question,  to  recommend  this  measure  or  any 
other  having  an  aristocratic  tendency — because 
we  should  not  cease  to  be  a  republic  and  a  free 
state,  though  we  should  travel  some  distance 
Irom  the  true  principles  of  a  democratic  state. 
If  we  should  diverge  from  them  in  some  mode- 
rate degree,  we  should  still  be  a  representative 
democracy.  But,  he  contended,  that  every  de- 
parture from  the  true  principles  of  democratic 
equality  among  all  who  were  permi'ted  to  par- 
ticipate in  the  political  government  of  the  coun- 
try,  was  so  far  a  departure  from  the  true  principles 
of  a  representative  democracy,  whose  bans  and 
ioundations  rested  on  the  principles  not  merely 
of  liberty  but  of  absolute  equality.  Reference 
had  been  made  to  the  bill  of  rights,  to  show  that 
all  these  non-voting  classes  had  rights.  True 
the  bill  of  rights  showed  that  they  had  rights; 
it  contained  restraints  upon  our  officers  ani 
agents  to  prevent  them  from  dealing  cruelly  cr 
improperly  with  those  who  were  the  subjects  of 
law,  to  whose  care  and  guardianship  we  the 
people  were  obliged  to  entrust  them.  But  the 
bill  of  rights  did  not  give  them  any  political 
powers;  and  from  it  no  argument  could  be  drawn 
which  bore  at  all  upon  the  principle  with  which 
he  commenced  this  discussion,  and  by  which  he 
was  willing  to  stand  or  fall — and  he  trusted  he 
should  have  a  chance  to  place  himself  en  record 
as  having  sustained  it.  When  principles 
were  at  i^sue,  and  he  was  known  to  be  present 
and  an  actor,  he  wanted  to  be  known  as  an  ad- 
vocate of  the  right.  In  following  out  to  its  con- 
sequences this  argumentof  the  people's  right  to 
impose  upon  themselves  any  rule  they  pleased, 
the  gentleman  from  Saratoga  (Mr.  Porter,) 
had  happily  illustrated  it  by  saying  that  we 
have  a  right,  if  our  constituency  should  con- 
cur, to  create  a  monarchy.  No  doubt  of  it  — - 
True,  we  had  a  right  to  create  a  monarchy.  But 
the  moment  we  should  exercise  that  right,  adieu 
to  the  Republic.  It  was  the  right  of  suicide. 
A  sreat  deal  had  been  said  about  the  people  not 
calling  for  these  alterations.  He  should  like  to 
know  how  we  were  to  find  out  what  the  people 
called  for.  Had  we  no  jurisdiction  to  examine 
a  question  presented  by  this  constitution,  unless 
we  could  point  to  an  editorial  or  communica- 
tion in  some  paper  in  some  quarter  of  the  State, 
pointing  to  that  question?  Must  we  produce  a 
county  convention  resolution  to  justify  a,n  exa- 
mination of  any  part  of  the  constitution  ? — 
Where  was  that  written  in  the  law?  Each  one 
of  us  represented  at  least  20,000  persons,  and 
each  one  of  us  stood  here  speaking  Ihe  voice  of 
that  20,000.  And  let  no  man  say  that  the  peo- 
ple did  not  demand  this  alteration,  when  20,000 
of  them,  speaking  here  through  one  of  their  re- 
presentatives, invited  the  examination  and  asked 
the  convention  to  apply  its  judgment  to  the 
question.  But  it  was  not  true  that  ihe  people 
had  not  complained  of  this  second  section,  and 
strange  would  it  be  if  they  had  not  complained. 
When  that  constitution  of  '21  was  enacted,  the 
gentleman  from  Orange  (Mr.  Brown)  who  had 
been  frequently  alluded  to— sometimes  rather 
erroneously  in  relation  to  his  history — had  jus* 
about  attained  his  full  uge,and  was  legally  com 
petent  to  be,  and  in  point  of  ability,  very  fit  to 


212 


be  a  candidate  for  any  public  office.  His  true 
history  was  not,  as  supposed  by  one  gentleman, 
that  he  emigrated  as  a  matter  of  choice.  In  fact, 
although  he  drew  his  first  breath  in  a  ioreign 
clime,  he  never  knew  any  other  country  but  the 
free  land  of  America,  and  had  even  hailed  it  as 
his  native  land.  In  1821  he  was  competent  to 
be  Governor,  had  the  people  chosen  to  elect 
bim — fully  competent.  But  the  new  constitu- 
tion disqualified  him,  and  for  twenty- five  years 
he  had  stood  disqualified,  though  the  negro  who 
had  blacked  his  boots  was  competent  if  he 
owned  250  dollars'  worth  of  land.  He;  Mr. 
O'C.)  knew  an  old  soldier  of  the  Revolutionary 
war,  who  served  under  Washington,  and  was 
wounded  at  the  battle  of  Trenton,  who  at 
the  time  the  constitution  of  '21  was  adopted, 
exclaimel  with  the  utmost  indignation  against 
his  disfranchisement.  He  had  no  hope  of  he ing 
governor,  but  felt  outraged  at  his  disfranchise- 
ment j  and  spoke  of  it  with  the  utmost  indigna- 
tion— '  I  am  competent,  said  he,  to  be  elected  to 
the  highest  office  in  the  Union,  to  the  chief  ma- 
gistracy, to  sit  in  the  chair  of  my  immortal  ge- 
neral; but  lam  stamped  as  incompetent  for 
governor  of  New  York— I,  though  I  drew  my 
first  breath  in  a  foreign  clime,  though  born  with 
your  country,  though  I  bled  to  accomplish  your 
independence  !'  Twenty  odd  years  ago  had  this 
second  section  been  the  subject  of  great  obser- 
vation ;  the  smaller  features  being,  it  is  true, 
generally  overlooked  in  indignation  against  its 
most  odious  ones.  Twenty  years  ago  it  excited 
indignation  for  its  injustice,  declaring,  as  it  did, 
that  he  who  might  sit  in  a  seat  that  Wash- 
ington occupied  was  not  fit  lor  the  seat  of  chief 
magistrate  of  our  state.  A  grey- haired  old  man 
now  near  life's  utmost  limit,  standing  in  a  rela- 
tion to  him  (Mr.  O'C.)  the  nearest  and  dearest 
that  any  man  ever  held  to  another,  pointed  to 
that  seciion  at  the  time  it  was  enacted,  and  pro- 
nounced it  as  having  had  its  origin  in  a  heart 
hostile  to  the  men  who  left  the  old  world  to  die 
or  conquer  in  the  cause  of  Liberty  in  the  new. 
He  was  not  to  be  governor,  but  Mr.  O'C.  trust- 
ed he  might  yet  live  long  enough  to  be  qualified 
for  the  station,  if  the  fres  citizens  of  the  state 
should  see  tit  to  elect  him.  If  Mr.  O'C.  was 
correctly  informed,  an  instance  of  great  public 
dissatsfation  at  this  section  had  occurrel.  The 
party  in  this  state  usually  in  the  minority,  but 
which  he  granted  embraced  the  greater  amount 
of  wealth,— undoubtedly  the  greater  amount  of 
high  attainment  in  point  of  education  —  that 
claimed  to  be,  and  for  aught  Mr.  O'C.  knew 
might  be,  the  most  respectable,  and  which  in  all 
things  but  political  influence,  probably,  was  the 
most  influential—had  within  the  last  25  years 
settle  1  their  choice  as  a  candidate  for  governor 
at  one  time  on  a  venerable  and  distinguished  cit- 
izen of  New  York  who  was  born  with  our  fed- 
eral  constitution  and  became  a  citizen  when  we 
first  became  a  nation;  a  man  every  way  com- 
petent to  be  President  of  the  United  States ;  but 
who,  under  tins  law,  was  disfranchised  by  rea- 
son of  foreign  birth— they  were  obliged  by  rea- 
son  of  this  second  section  to  give  up  the  idea  of 
nominating  him.  He  alluded  to  an  illustrious 
an  1  distinguished  citizen,  Albert  Gallatin, 
whose  name  was  connected  with  the  public  his- 
lory  of  the  Union;  who  had  brought  a  vast  amount 


of  talent  and  ability  to  the  aid  of  the  general 
government  in  its  infancy  when  that  kind  of  tal- 
ent was  greatly  needed — who  had  helped  to 
build  up  an  important  department  of  the  gov- 
ernment — who  now  in  far  advanced  and  vener- 
able age,  stood  at  the  head  of  a  literary  institu- 
tion in  our  commercial  emporium  diligently  fur- 
thering the  effort  to  render  it  the  literary  empo- 
rium of  the  new  world.  Upon  the  occasion  al 
luded  to, it  wasunderstood  that  that  venerable  pa- 
triot, scholar  and  philanthropist,  was,  though 
born  in  a  foreign  clime,  the  choice  of  the  con- 
servative party  of  the  state  for  the  office  of  go- 
vernor ;  but  this  second  section  was  in  the  way 
of  their  choice.  It  disfranchised  him,  and  de- 
feated their  free  choice.  He  (Mr.  O'C  )  hoped 
that  to  him  too  might  be  granted  length  of 
days  to  become  a  free  citizen  of  this  state. — 
Again,  he,  (Mr.  O'C.)  did  protest  against  this 
cry  that  what  had  been  written,  what  had  pre- 
ceded us,  should  stand,  unless  we  found  some- 
thing absolutely  mischievous  in  the  working  of 
it,  unless  we  could  show  that  some  ward  meeting 
or  town  meeting  had.  cried  out  against  it.  Foi." 
himself,  in  spirit  he  was  conservative.  He  wa> 
for  the  preservation  of  every  safeguard  of  pri- 
vate right,  of  every  barrier  for  the  p  otection  of 
property  and  every  institution  for  the  preserva- 
tion of  steadiness  and  uniformity  in  the  law  and 
in  its  administration.  But  he  was  disposed  to 
be  radical  in  rooting  out  all  antiquated  evils  and 
principles  intended  to  create  or  to  perpetuate  in. 
equalities  and  disqualifications — whatever  might 
tend  to  the  erection  of  one  class  above  ano'.her 
in  the  state.  He  would  have  a  pure,  perfect, 
representative  democracy,  where  all  men  who 
had  any  share  in  the  government  should  stand 
equal,  and  where  the  true  principles  of  the  Revo- 
lution should  be  carried  out  to  their  fullest  extent. 
Why,  he  asked, should  he  be  asked  to  revere  for 
its  antiquity  this  law  of  1321 !  It  was  onlyabout 
half  as  old  as  he  was  himself — and  he  should 
be  sorry  to  claim  reverence  on  the  score  of  age. 
But  if  it  were  as  old  as  that  law  which  declared 
the  right  of  kings  to  govern  as  divine,  he  would 
root  it  out — the  more  readily  for  its  antiquity — 
thinking  it  had  lived  full  Jong  enough,  if  as  old 
as  that  despotic  law  whose  elegy  was  properly 
pronounced  here  yesterday  by  the  gentleman 
from  Orange  (Mr.  Brown,)  the  law  that  forbade 
any  man  going  out  of  his  native  country — 
a  law  which  destroyed  patriotism  and  pronoun- 
ced every  man's  native  land  his  prison,  of  which 
the  despotic  governor  might  well  be  called  the 
jailor.  If  it  were  as  old  as  this,  because  incon- 
sistent and  incompatible  with  the  very  genius 
and  essence  of  our  government — though  it  might 
never  have  a  chance  in  a  million  of  years  to  op- 
erate— yet  for  its  inconsistency  with  the  true 
principles  of  our  government,  he  would  root  it 
out  and  condemn  it.  He  trusted  in  the  good 
sense  of  this  convention  and  their  true  under, 
standing  of  the  principles  of  the  great  people 
who  selected  them  to  make  a  fundamental  law 
— destined  to  live  a  long  or  a  short  period  as  it 
should  meet  the  public  wants  and  wishes — he 
♦rusted  in  them  to  sweep  from  the  constitution 
not  only  this  paltry,  little,  artificial  qualification 
—but  the  whole  section,that  it  might  never  again 
serve  to  exclude  the  warrior  of  the  revolution 
from  high  ofSae-^and  never  again  occupy  eight 


213 


days  of  the  precious  time  of  a  Convention  of  the 
State  of  New  York. 

Mr.  MORRIS  said,  if  no  other  gentleman  de- 
sired to  speak,  he  would  take  the  occasion  to 
say  a  lew  wurds.  (No  other  gentleman  rising,) 
Mr.M.  went  on  to  say  that  lie  stated  yester- 
day, before  the  commttlee  rose,  and  he  now  re- 
peated that  in  his  judgment  this  subject  of  the 
qualifications  of  Governor  did  not  belong  to 
committee  number  five — and  that  that  part  of 
the  Article  which  related  to  the  power  of  the 
legislature  to  pass  a  bill  against  the  veto  of  the 
Governor,  did  not  belong  to  committee  number 
five.  But  it  was  due  to  the  committee  to  state 
the  reasons  why  in  t^e  opinion  of  some  it  did 
belong  to  them,  and  the  object  of  presenting 
them  for  consideration.  The  resolution  of  re- 
ference charged  that  committee  with  the  tenure 
of  office,  among  other  things,  of  the  Governor. 
This  word  tenure  meant  not  only  the  duration 
of  the  office,  but  the  conditions  on  which  it  was 
held.  Hence  no,  man's  judgment  could  be  ques- 
tioned who  should  be  of  opinion  that  this  matter 
did  belong  to  committee  number  five.  He  was 
of  a  different  opinion  himself,  though  the  sub- 
ject was  not  discussed  But  his  idea  was  then 
and  now,  that  this  section  as  to  qualifications 
should  be  reported  as  it  then  stood  for  the  pur- 
pose of  enabling  the  Convention  to  dispose  of 
a  subject  in  regard  to  which  there  was  a  differ- 
ence of  opinion  as  to  where  it  did  belong.  As 
to  that  part  of  the  report  which  had  not  been 
reached,  and  which  referred  to  the  veto  power, 
that  was  obviously  of  so  questionable  a  charac- 
ter that  it  might  belong  to  one  committee  or 
another — and  the  section  on  that  subject  was 
therefore  inserted  as  it  stood — part  of  it  belong- 
ing legitimately  to  the  committee,  whatever 
might  be  thought  of  that  part  relating  to  the 
action  of  the  legislature  in  ease  of  a  veto. 
Having  disposed  of  this  preliminary  matter,  he 
would  pass  to  another. 

This  debate  had  been  so  long  continued  that 
gentlemen  had  hatf  to  be  indulged  frequently  in 
explanation  of  some  remarks  previously  made, 
and  it  had  been  absolutely  necessary  to  make 
them.  One  gentleman  would  attribute  to  ano- 
ther some  expression,  and  it  would  appear  in 
the  papers  of  the  evening  or  morning,  and  it 
would  be  caught  up  here  and  bandied  about,  ac 
companied  with  violent  gesticulations,  as  if 
the  gentleman  had  actually  used  the  expression  j 
that  perhaps  had  never  passed  his  lips.  Now,  j 
though  he  sat  still  until  actually  poked  out,  [Al 
laugh]  convinced  that  it  was  not  only  not  neces- ' 
sary  at  the  time,  but  in  bad  taste  then  to  speak 
— still,  when  he  did  rise,  it  was  with  the  inten- 
tion and  determination  to  speak  cautiously,  and 
certainly  courteously — for  he  knew  this  house 
better  than  his  colleague,  who  supposed  there 
was  only  about  one  man  in  five  who  could  speak 
here.  Mr.  M.  said  he  knew  the  moment  he  cast 
his  eye  round  the  house,  that  he  who  thought 
there  was  a  man  here  that  could  not  express 
himself  fully  and  beautifully  on  any  subject, 
was  no  physiognomist,  and  did  not  understand 
bumpolosy  [Laughter.]  He  therefore  spoke 
with  a  deliberation  that  he  was  not  exactly  noted 
for.  In  the  few  observations  he  made  on  that 
occasion,  he  stood  and  measured  his  words,  and 
he  almost  weighed  hi*  fie&te&ces;  because  he 


knew  where  he  was.  He  knew  from  the  smi. 
ling  faces  around  him  that  Bob  was  to  take  it 
[Laughter]  before  the  debate  closed.  And  yet, 
in  the  course  of  the  debate  which  followed, — 
without  alluding  10  any  particular  gentleman — 
words  were  put  into  his  mouth  which  he  never 
uttered,  and  sentiments  which  he  never  enter- 
tained. But  he  sat  still,  for  he  was^ne  who 
loved  to  bide  his  time — and  knew  that  he  should 
be  permitted  to  make  the  proper  corrections. — 
He  was  charged  with  using  this  expression — 
that  there  should  be  checks  and  bits  on  the 
people.  He  never  uttered  them  in  the  world.— 
They  never  entered  his  brain.  Still  the  changes 
had  been  rung  on  the  words  all  round  the 
house — and  but  for  a  good  memory  and  good 
principles,  he  should  have  thought  he  did  use 
them.  The  words  he  did  use  were  these — 
checks  and  guards  — and  their  application,  as  he 
understood  them,  were — checks  on  the  delegates 
— guards  for  the  protection  of  the  people.  That 
was  the  meaning  of  the  words  as  he  used  them. 
Another  expression  had  been  attributed  to  him 
by  a  gentleman — not  his  associate — which  de- 
served a  remark.  That  gentleman,  with  an 
emphasis  of  look  and  utterance  that  made  him 
at  the  time  suppose  they  were  italics,  double 
leaded — turning  and  looking  at  him  with  an  eye 
that  could  not  be  resisted — exclaimed — "  the 
gentleman  from  New- York  don't  want  a  for- 
eigner as  Governor" — as  if  he  (Mr.  M.)  had 
made  use  of  that  expression.  Now  when  driven 
into  a  simile — and  we  were  lull  of  them  here — 
he  told  gentlemen  expressly  that  he  would  not 
go  across  the  Atlantic  for  one,  because  it  might 
be  misinterpreted,  and  he  might  have  two  things 
imputed  to  him  neither  of  which  belonged  to 
him — but  that  he  would  goto  an  adjoining  state, 
and  pick  up  a  native-born  citizen — and  he  would 
not  let  him  be  governor,  until  he  became  a  citi- 
zen of  our  state.  He  never  used  the  expression 
imputed  10  him.  They  had  also  put  him  in 
print,  as  using  two  words — "30  years"  and 
native."  Neither  of  them  passed  his  lips.  He 
trusted  it  was  not  the  intention  of  the  reporters 
to  misrepresent  him.  He  did  not  believe  it  was. 
Probably  it  was  a  mistnke  of  the  printers.  At 
all  events,  the  sentiment  conveyed  by  them,  as 
attributed  to  him,  he  never  entertained.  His 
whole  life  bore  conclusive  testimony  to  the  con- 
trary. 

Now  the  question  was  precisely  what  it  was 
when  he  had  last  the  honor  of  addressing  the 
committee — because  the  word  "  native"  had 
then  been  struck  out:  also  the  "thirty  years." 
And  though  the  discussion  ever  since,  until  this 
moment,  had  been  mainly  on  these  two  qualifi- 
cations, yet  both  had  been  perfectly  settled  two 
or  three  hours  before  he  last  addressed  the 
Chair.  He  now  understood  the  section  which  it 
was  asked  to  strike  out,  to  be,  that  the  Govern- 
or was  to  be  a  citizen  and  a  resident  of  five 
years.  That  was  the  section  as  amended.  Gen- 
tlemen appeared  to  conceive  that  it  was 
something  very  wrrong  in  a  member  who  had 
signed  a  report,  if  he  should  in  his  argument  ex- 
press views  different  in  some  measure  from  those 
presented  in  their  report.  It  seemed  to  be  par- 
ticularly so  regarded  in  this  case,  from  the  fact 
that  he  stated  the  report  to  be  unanimous.  It 
was  unanimous,  for  the  purpose  of  presenting 
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the  subject  to  the  Convention.  All  the  gentle, 
men  llindly  signed  it  with  him,  because  they 
were  willing  that  it  should  be  unanimous  for 
that  purpose.  And  he  had  yet  to  learn  that 
there  was  any  impropriety  in  that.  The  chair 
man  of  a  committee  signed  all  the  reports,  and 
gentlemen  associated  with  him  were  responsible 
so  far  a%the  presentation  of  it  for  consideration 
went.  He  stated,  upon  the  introduction  of  the 
report,  and  with  the  sanction  of  his  collegues, 
that,  though  unanimous,  the  committee  did 
not  come  heie  wedded  to  the  precise  article  pre- 
sented— that  they  should  not  consider  it  an  im- 
putation upon  them,  if  other  views  prevailed 
here — that  they  were  not  bound  by  their  action 
so  far  that  they  could  not,  if  convinced,  upon  ar- 
gument here,  that  they  were  wrong,  vote  accor- 
dingly — being  desirous  not  only  that  the  propo- 
sition should  be  scrutinized,  but  to  review  and 
scrutinize  it  themselves.  That  was  the  view 
under  which  the  report  was  brought  in — some 
gentlemen  approving  of  it  entire,  and  some  not  \ 
but  all  assenting  that  it  should  be  presented. 

Now,  as  to  the  question  whether  any  qualifi- 
cations should  be  required  for  a  Governor  of 
this  democratic  government — and  he  used  the 
Word  in  no  party  sense,  but  as  indicitive  of  the 
principle  of  our  institutions — we  were  met  with 
the  objection  that  it  would  be  contrary  to  the 
spirit  of  our  institutions  to  require  any.  It  was 
argued  that  it  would  be  an  imputation  on  the 
people  who  were  to  make  the  selection.  Now, 
his  learned  friend  and  associate  (Mr.  O'Conor) 
was  right  when  he  predicted  that  he  (Mr.  M.) 
took  the  same  view  of  this  matter  that  the  gen- 
tleman from  Saratoga  (Mr.  Porter)  did — that 
the  electors  were  not  the  people,  but  merely  a 
part  of  them.  And  Mr.  M.  denied  that  we  came 
here  merely  to  represent  the  electors  of  the 
state.  We  had  others  and  as  dear  ones  to  pro- 
tect as  they.  We  had  other  interests  to  look 
after  than  theirs.  When  we  spoke  of  the  peo 
pie  we  meant  the  whole  mass — the  2,500,000. 
Mr.  M.  took  the  position  that  we  did  represent 
here — and  we  were  the  only  single  body  that  did 
— the  whining  infants  and  the  mothers  that  bore 
them — the  child  from  infancy  to  manhood — the 
women  from  childhood  to  the  grave — and  all 
human  nature,  whether  distinguished  as  an 
elector  or  not — for  they  all  constituted 
part  and  parcel  of  the  people,  and  we 
were  here  as  their  representatives,  not  as  the 
mere  naked  representatives  of  those  who  voted 
for  us.  We  were  here  to  make  an  organic  law 
to  protect  the  rights  of  those  who  could  not  vote. 
And  he  was  rejoiced  tha*  we, had  already  a  re- 
port (by  Mr.  Tallmapge)  that  showed  thatthis 
Convention  felt  the  responsibility  cast  on  them, 
and  though  at  a  late  day,  were  coming  forward 
to  protect  the  rights  and  property  of  an  impor- 
tant part  of  the  people — though  they  could  not 
vote.  He  meant  the  women.  We  were  here 
representing  widows  and  all  who  could  not  go 
to  the  ballot  boxes — to  protect  the  witness,  no 
matter  whether  they  were  adults  or  children, 
females  or  Indians.  He  was  glad  to  see  that 
an  enquiry  on  that  subject  had  been  sent  to  a 
committee.  We  represented  all  these.  We 
were  to  frame  an  organic  law  to  protect  all 
these.  And  when  he  spoke  of  the  people  he 
meant  them  in  the  mass— not  those  whom  that 


mass,  by  their  institutions  had  appointed  to  the 
office  of  electors.  The  man  who  voted,  voted 
in  a  representative  capacity.  The  very  consti- 
tution we  were  now  framing  made  him  a  repre- 
sentative — in  casting  his  vote,  he  voted  for  and 
represented  live  or  six  others  of  the  community. 
It  was,  therefore,  that  we  were  so  cautious 
whom  we  made  electors.  Hence  we  had  had 
such  a  hard  fight  for  years  to  extend  the  privil- 
ege of  being  this  representative — the  authority 
to  vote.  And  he  asked  were  human  rights  the 
less,  the  rights  we  boasted  of>  the  rights  set 
forth  in  the  Declaration  of  Independence — were 
they  the  less  because  it  was  a  puling  infant,  or 
because  it  was  a  female,  or  because  the  boy  was 
20  and  not  21?  Certainly  not.  We  were  not  a 
pure  democracy.  It  did  not  dwell  here.  He 
did  not  know  that  it  did  any  where  except  a- 
mong  the  Indian  tribes.  Ours  was  a  re- 
presentative democracy.  If  it  were  a  pure 
democracy  your  infants  could  voie  if  they 
had  the  strength  to  go  to  the  polls.  So  could 
the  female  and  every  other  human  being. — 
But  this  was  a  representative  democracy  We 
were  here  under  that  system  of  government — 
to  determine  whether  all  should  vote. — • 
We  had  the  right  to  recommend  that  all  should 
vote  j  and  if  the  people  were  to  adopt  that,  then 
there  would  be  none  of  this  representation  in 
voting.  They  would  all  be  the  original  people 
themselves.  Each  man,  woman  and  child  would 
represent  himself  or  herself.  We  had  net  done 
that.  We  should  not  probably  do  it.  But  he 
wished  we  could  bring  it  down  below  21.  He 
shoultj  be  glad  to  see  it  extended  to  widows 
who  had  property  to  protect,  and  who  in  gene- 
ral were  more  capable  of  protecting  it  than  the 
drunken  husband  who  dissipated  it  while  he 
lived,  and  perhaps  died  in  a  debauch.  [A  voice, 
"  I  hope  we  shall  have  no  property  qualifica- 
tion.'7] Mr.  M.  hoped  so  too.  He  did  not  be- 
long to  that  tribe — to  that  breed  of  politicians — 
though  he  wanted  property  protected,  and  the 
women  could  protect  the  property;  if  that  quali- 
fication of  a  man  was  given  to  her  it  was  all 
that  was  necessary.  With  these  views  and  po- 
sitions— which  he  believed  were  precisely  those 
of  the  gentleman  from  Saratoga,  (Mr.  Porter) 
who  was  the  first  man  to  avow  them  here,  and 
Mr.  M.  bowed  to  the  gentleman  as  an  original — 
then  we  were  here  creating  qualifications  fiom 
the  beginning  The  first  step  was  to  qualify  a 
voter.  That  qualification  we  should  probably 
leave  as  it  was.  We  should  say  he  should  be  a 
male,  and  21,  to  begin  with.  It  might  as  well 
be  said  that  it  was  questioning  the  intelligence 
of  the  people  to  presume  who  should  be  enti- 
tled to  vote.  Why  not!  Why  was  it  not  as 
much  an  imputation  on  their  intelligence  to  in- 
form them,  by  way  of  "  checks  and  guards" — 
not  "  checks  and  bits,"  who  should  vote,  as  to 
prescribe  the  qualification  for  governor.  It 
was  necessary  to  do  that.  It  was  beneficial 
for  the  mass  that  it  should  be  done.  Here 
commenced  our  representative  democracy.  A 
man  must  be  21.  Not  only  that,  he  must  be  a 
citizen  o-f  the  State — that  is,  must  have  lived  in 
the  State  one  year.  More  than  this,  he  must  have 
lived  six  months  in  the  county.  See  how  it  stood 
then.  For  Mr.  W.  did  not  believe  that  any  gentle 
man's  democracy  was  sf  ir.mpant  as  to  wish  tc 
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destroy  either  of  these  qualifications  of  a  voter. 
Why  was  that  done?  For  the  protection  of  the 
masses  that  could  not  vote.  True— old  men 
could  take  care  of  themselves-  But  the  people 
— the  great  mass — the  two  millions  one  hund- 
red thousand  women,  children,  minors,  &c. — 
they  it  was  that  were  to  he  protected  by  these 
checks  and  guards — not  bits — checks  and  guards. 
There  was  the  first  qualification  ;  and  he  asked 
if  it  was    deemed    proper   to   make   that  quali- 


character  to  be  one-sixteenth  paii  of  the  people 
of  the  city  of  New  York— not  merely  ofthe  vo- 
ters—he repeated,  hut  for  that  truth,  this 
body  would  not  now  have  been  in  session.  It 
was  uncomfortable  to  admit  this,  but  the  truth 
was  so.  He  might  say,  that  if  we  had  been  go- 
verned by  the  people,  or  even  by  their  represen- 
tatives, this  body  would  not  have  been  in  ses- 
sion. But  it  was  this  trickery  and  chicanery — 
t^is   "  tickling   of  my  elbow,    and   I'll    tickle 


fication   for   the  elector   to   protect   the   mass,  j  yours,"  of  the  combinations  of  designing,  selfish 


why  was  it  not  proper  to  have  qualifications 
for  the  governor  also?  Mr.  M.  agreed  with 
others,  that  this  question  was  practically 
of  very  minor  importance,  and  with  his 
learned  associate  from  New  York  (Mr.  O'Con- 
or)  he  did  not  believe  we  should  have  a  Gov- 
ernor  elected  by  the  people,  who  would  be  under 
30  And  he  would  be  a  young  man.  Mr.  M. 
belonged  to  the  young  men — and  had  been  one 
of  them  at  their  meetings  and  conventions.  Yet 
he  was  above  30.  Therefore,  he  considered  a 
man  of  30,  a  young  man — youngenough  to  have 
something  to  learn  by  experience  and  practice. 
The  mass  of  men  did  improve  beyond  that  age, 
unless  they  were  these  precocious  lads — these 
Jonah's  gourds,  that  grew  up  in  a  night  and*  wi- 
thered in  the  morning.  This  question  was  im- 
portant only  because  it  was  on  the  threshold  of 
our  proceedings.  And  this  was  an  excuse  and  an 
excellent  excuse  for  the  time  spent  and  the  abili- 
ty  elicited  and  displayed  on  both  sides  of  the 
question,  For  the  principle  settled  here  was  to 
go  through  the  whole  of  this  organic  law — and 
he  saw  that  the  gentleman  now  occupying  the 
chair  (Mr.  Chatfield)  felt  precisely  as  he  and 
his  associates  on  committee  number  five  felt, 
that  these  equalifications  were  necessary.  For 
in  the  article  reported  by  him  the  oth- 
er day — the  next  after  that  of  committee 
number  five,  he  proposed  that  an  engineer 
should  be  elected,  and  that  this  engineer  should 
be  a  man  of  seven  years'  practical  knowledge  of 
his  profession.  It  was  a  wise  report.  Butgen- 
tlemen  might  exclaim  aeainst  that  report — 
V'  trammel  the  people!" — "  are  the  people  so  ig- 
norant that  they  can't  find  out  who  will  make  a 
good  engineer?"     Or  as   his  friend  behind  him 


men,  for  personal agrnndizement,  and  procuring 
office — which  had  pervaded  the  slate,  (and  both 
political  parties  hadbeen  guilty  in  this  lespect,) 
which  had  aroused  the  people  to  demand  more 
stringent  checks  and  guards  for  their  protection; 
to  prevent  the  power  of  the  people  being  used 
for  political  aggrandizement,  and  to  fill  the 
pockets  of  the  ^  managers— this  had  brought 
us  here.  It  was  to  break  up  this  machinery,  of 
which  the  people  had  become  weary,  that  we 
were  here  And  Mr.  M.  trusted  that  we  should 
make  such  an  organic  law  as  would  carry  pro- 
tection to  the  rights  and  privileges  of  the  most 
humble,  whether  child,  woman,  or,  as  his  learn- 
ed associate  had  suggested,  unfortunate  convict, 
Mr.  M.  admitted  that  convicts  were  represented 
here.  Because  we  were  as  much  bound  to  take 
care  of  human  nature,  whether  it  were  a  felon, 
or  the  citizen  at  large.  He  was  not  ashamed  to 
admit  that  on  this  floor;  and  that  it  should  be 
his  effort  to  incorporate  in  the  organic  law.  that 
which  might  protect,  reform  and  bring  back  to 
usefulness  those  who  may  have  been  convicted 
of  crime.  Mr.  M.  believed  he  had  run  his  rope 
out — [Laughter,  Knd  cries  of  "  Go  on,"] — if  not 
the  time  he  intended  to  occupy.  He  did  not 
know,  if  he  should  talk  an  hour,  that  he  could 
more  fully  express  his  views  In  his  judgment, 
this  instrument  would  be  infinitely  better  with 
these  qualifications  of  citizenship  and  five  years 
residence  in  it — though  practically  it  might  not 
be  required.  But  he  preferred  that  the  people 
of  the  great  state  of  New- York  should  aot  now, 
on  the  second  section  of  their  labors,  proclaim* 
to  the  world  that  we  believed  we  might  be  in  a  si- 
tuation not  to  have  a  man  among  us  that  could  fill 
the  important  office  of  Governor — and  that  there- 


had  it,  "  the  people  cannot  bind  themselves— it  fore  we  would  leave  the  constitution  open  :othat 
would  be  entirely  illegal."  They  might  bind  our  friends  down  east,  or  out  west,  might  comer 
the  engineer  when  made,  but  could  not  bind  the  I  here  and  relieve  us  from  this  dreadful  dilemma 
aggregate  who  selected   him,  by  prescribing   a    of  ignorance  and  incapacity.     Though  it  might 


qualification  in  advance!  Now  all  knew  thatan 
unskilful  engineer  might  run  the  state  down  hill 
instead  of  up — and  that  if  you  out  him  on  your 
railroads  and  steamboats,  he  might  burst  all 
your  boilers.  Mr.  M.  had  yet  to  learn  that  a 
skillful  engineer  was  so  much  more  important 
to  the  mass  than  a  qualified  Governor — or  that 
it  was  any  more  important  that  an  engineer 
should  know  his  business  than  that  the  judiciary 
should  know  the  Jaw.  [A  voice.  "  The  Go- 
vernor  is  the  pilot  of  the  ship."]  The  Governor 
was  the  veriest  engineer  of  them  all — not  Ro- 
man— for  that  would  not  be  appli  able.  He 
did  not  believe  that  Rome  was  ever  democratic. 
But  waiving  that—the  people  did  not  govern 
us.  We  were  governed  and  controlled  by  dele- 
gates of  the  electors.  And  but  for  that  truth, 
we,  the  essence  of  the  people— for  we  were  all 
essences)  and  he  claimed  in  his  representative 


never  be  required,  he  should  like  to  have  New 
York  declare  in  her  constitution  her  confidence- 
in  her  own  citizens— that  she  should  put  it  on 
record  that  she  believed,  what  the  fact  was, that 
you  could  go  into  no  hamlet  or  village,  shire  or 
half  shire  in  the  state,  without  finding  a  man  fit 
for  any  office.  If  he  could  bel  eve  that  we  ever 
could  be  so  destitute  ©f  timber  that  we  could  not 
find  from  the  shore  of  the  Atlantic  to  the  Lakes 
a  man  capable  of  performing  the  duties  of  gov- 
ernor of  this  great  state,  then  he  would  sing  out 
at  once — in  God's  name  strike  out  these  qualifi- 
cations, and  let  us  go  to  Boston  in  Massachu- 
setts, or  New  Hampshire,  (which  did  furnish 
a  great  many  very  great  men  far  pretty  much 
all  parts  of  the  Union)  and  ask  from 
these  states  a  governor.  In  such  case  he- 
would  prefer  to  put  in  the  constitution  a  con 
fe&sicm,  which  we  l^wpers  caited  a  cognovit 
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here  at  the  start,  that  we  had  not  virtue  and  in- 
tellisence  enough  to  control  ourselves.  Had 
we  not  better  send  to  these  other  states  for  del- 
egates to  make  the  organic  law,  it  that  was  to 
be  the  principle  to  be  proclaimed  by  this  adver- 
tizement  in  advance — the  striking  out  this  sec- 
tion, lie  should  vote  against  all  the  amend- 
ments, because  he  preferred  the  original  section 
as  amended.  Then  he  should  be  happy  to  have 
the  gentleman  from  Saratoga  give  us  a  section 
in  reference  to  the  Lieut.  Governor  precisely 
like  this.  But  he  should  like  to  see  a  vote  on 
the  section  iast  j*tood. 

Mr.  PENNYMAN  entered  into  some  expla- 
nations in  relation  to  the  jurisdiction  of  the  com- 
mittee, of  which  be  was  a  member,  over  this 
subject,  which  had  been  called  in  question;  and 
added  that  the  committee  were  unanimous  on 
every  question  except  the  veto  power,  which  he 
should  explain  on  a  future  occasion. 

Mr.  CHATFIELD  (having  called  Mr.  Pat- 
terson to  the  chair)  said,  although  during 
this  debate,  he  was  free  to  confess  he  felt  a 
strong  desire  to  address  the  committee  on  the 
pen  ling  proposition,  he  was  led  from  the  indi- 
cations this  morning  upon  the  resolution  to  ter- 
minate debate  at  a  quarter  to  2  o'clock,  to  con- 
clude that  it  would  not  be  expedient,  nor  in  ac- 
cordance with  the  feelings  of  the  committee,  nor 
desirable,  to  add  any  further  remarks  on  the 
subject.  But  in  consequence  of  the  kindness 
extenJed  to  him  yesterday,  when  there  was 
manifested  a  desire  to  sit  there  till  the  question 
was  taken  on  this  section — by  the  committee  ri- 
sing with  a  view  of  enabling  him  to  addres«  the 
committee — he  had  felt  it  to  be  his  duty  to  come 
down  from  the  Chair,  to  offer  an  apology  for  not 
availing  himself  of  that  kindness  so  extended  to 
him.  (Cries  of  "go  on"  from  all  parts  of  the 
house.)  He  could  not  with  any  consistency,  in 
his  judgment,  occupy  the  time  of  the  committee 
at  the  present  m  >ment  with  further  remarks  on 
the  subject  before  them,  lor  he  always  felt  an 
unwillingness  to  Address  any  body  of  sensible 
men  whom,  he  knew,  felt  impatient  to  get  at 
the  question,  and  had  a  disinclination  to  hear 
further  debate.  It  was  an  unpleasant  position 
to  occupy,  and  he  should  be  unwilling  to  detain 
a  boJy  of  reluctant  hearers,  and  therefore  lie 
would  allow  the  question  to  be  taken,  without 
protracting  the  debate  further  with  any  remarks 
of  his.  (Cries  of  "goon,  goon.")  If  it  was 
the  desire  of  the  committee  he  would  yield  the 
floor  and  allow  the  question  to  be  taken.  (Re- 
newed cries  of  "gu  on.")  He  had  certainly  de- 
sired to  express  his  views  as  to  certain  mon- 
strous political  heresies  which  had  been  put  be- 
fore the  committee  during  this  debate.  He  had 
been  astonished  to  hear  it  urged  that  no  change 
should  be  made  so  long  as  no  practical  evil  had 
arisen  from  the  provisions  of  the  present  consti- 
tution- He  confessed  he  had  no  reverence  J  or 
existing  institutions.  He  had  there  on  that  floor 
as  a  member  of  this  body,  no  reverence  for  indi- 
viduals or  for  men.  He  was  not  here  for  that 
purpose.  As  he  had  taken  occasion  on  a  for- 
mer day  to  say,  they  stood  there  on  the  ele- 
meats  of  society,  with  the  principles  of  gov- 
eminent  scattered  around  them,  without  or- 
der,  or  arrangement  and  it  was  their  bu- 
siness to  arrange  and  apply  them  so  as  to  se. 


^  cure  the  best  interests  of  the  people  whom  they 
represented.  He  felt  it  his  duty  to  do  that  with- 
out in  any  manner  being  bound  to  existing 
institutions.  11  they  were  not  to  touch  provis- 
ions, from  a  reverence  for  existing  things — if 
they  were  not  to  touch  them  because  the.e  was 
shown  to  be  no  existing  evils,  they  were  then 
without  an  errand  or  motive,  or  work  to  accom- 
plish. Now,  whenever  he  found  any  thing  in 
the  Constitution  opposed  to  the  leading  princi. 
pies  of  ourgovernment — though  gentlemen  may 
say  that  no  practical  evil  has  arisen — he  was 
just  as  free  to  strike  it  out,  and  to  insert  a  prin- 
ciple in  consonance  with  his  vie  vs,  as  though 
it  had  ever  found  a  place  there,  and  was  known 
to  the  Constitution.  What  is  the  length  and 
breadth  of  the  argument  which  they  heard  there  ? 
Why,  if  the  spirit  which  prevailed  here,  had  al- 
ways existed  in  this  country,  we  should  have 
been  in  a  state  of  colonial  vassalage  to  this  day, 
and  subject  to  the  British  crown.  Reverence 
for  existing  things  would  have  made  them  slaves 
to  monarchial  power.  Why  were  they  here  this 
day?  It  was  because  the  spirit  of  chan-re  had 
burst  the  bands  which  bound  us  in  former  days, 
and  recognised  a  principle  more  consistent  with 
the  happiness  of  man,  and  of  the  whole  human 
family.  But  enough  <;n  that  subject.  He  wish- 
ed to  answer  a  remark  of  some  gentlemen  of 
this  house,  which  he  conceived  to  be  either  un- 
just or  disengenuous.  It  was  that  every  gentle- 
man who  sought  to  liberalize  the  Constitution, 
and  to  strike  from  it  obnoxious  provisions,  is  a 
demagogue,  and  is  tickling  the  ear  of  the  "dear 
people,"  fvotn  the  petty,  contemptible  motive  oC 
self-aggrandisement.  He  was  happy  in  having 
been  placed  where  he  heard  every  word  which 
had  fallen  from  gentlemen  in  this  deb-Ue,  and 
he  could  therefore  state  that  no  such  remark  had 
fallen  from  the  liberal  portion  of  the  Conven- 
tion. They  all  came  from  the  other  side.  The 
charge  is  thrown  upon  us,  and  I  infer  the  prin- 
ciple advocated  is  supposed  or  known  to  be  sus- 
tained by  public  sentiment.  If  so,  I  ask  how 
such  gentlemen  can  escape  the  charge  they  ap- 
ply to  us?  Why  did  those  gentlemen  seek  to 
make  restrictions  ?  Why  did  tney  seek  to  impose 
"  guards  and  bits,"  as  remarked  by  the  gentle- 
mari  from  New- York  (Mr.  Morris)?  Was  it 
because  it  was  in  accordance  with  public  senti- 
ment? If  they  believed  what  they  said,  then  he 
asked  if  those  gentlemen  were  not  as  much  de- 
magogues as  those  upon  whom  they  have  cast 
the  accusation?  He  had  the  right  to  throw  back 
the  imputation  on  them,  which  he  did  not  be- 
lieve attached  to  any  one.  He  took  a  different 
view  of  it.  He  believed  every  gentleman  was 
acting  with  a  consciousness  of  his  own  respon- 
sibility to  his  constituents,  with  the  best  of  mo- 
tives, and  the  firmest  purpose  to  carry  those 
radical  reforms  into  full  effect,  which  the  peo- 
pie  called  for  in  constituting  this  Convention. — 
But  they  were  told,  and  the  most  loudly  by  the 
gentleman  from  Essex  (Mr.  Simmons),  that  the 
people  have  not  cal  ed  for  these  particular  re- 
forms.  Now  he  asked  the  gentleman  from  Es- 
sex how  he  determined  what  influenced  the  mind 
of  every  voter  on  voting  for  this  Convention? 
How  can  the  gentleman  from  Essex  undertake 
to  say  what  influenced  my  vote,  and  the  voters 
in  his  own  section  of  the  country,  in  favor  of 
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the  Convention?  It  might  be  that  a  very  dif- 
ferent motive  influenced  those  in  other  sections. 
He  denied  to  the  gentleman  from  Essex  the  right 
to  sit  in  judgment  on  his  vote  ;  and  oxi  the  mo- 
tives which  influenced  his  conduct  in  voting  i.  r 
these  great  measures  of  reform.  Again,  w  >en 
the  charge  of  demngoguism  was  cast  on  them, 
lie  desired  to  look  at  the  conduct  of  genilemen 
fai  the  other  side  of  this  question,  to  see  how 
they  escaped  the  imputation.  Gentlemen  had 
taken  pains  to  declare  before-hand  how  desirous 
they  were  to  strike  out  the  word  "  native"  from 
the  Constitution.  Why  were  gentlemen  so  par- 
ticularly anxious  to  be  the  advocates  of  that 
measure?  Why,  if  there  was  danger  to  be  ap- 
prehended from  any  part  of  the  section  report- 
ed, it  was  to  be  apprehended  from  that  particu- 
lar portion  of  it.  It  was  well  known  to  every 
one,  that  the  German  or  the  Irish  portion  of  the 
population  at  any  time  held  the  balance  of 
power  between  the  two  political  parties;  and  if 
the  demagogues  at  whom  gentlemen  were  so 
much  frightened,  did  really  superintend  and  con- 
trol the  nominating  conventions,  they  could  put 
forward  a  foreigner  for  the  express  purpose 
of  secaring  the  votes  of  the  foreign  population, 
on  I  who  did  not  see  that  by  party  drill  a  com- 
bination could  be  thus  effected  which  must  re- 
sult in  the  election  of  such  a  person  to  the  office 
of  Governor.  Of  the  course  pursued  by  gentle- 
men then,  he  might  say — using  a  vulgar  expres- 
sion, that  they  had  taken  exceeding  pains  to 
stop  up  the  tap,  but  had  left  the  bung-holeopen. 
lie  must  not,  however,  be  understood  as  apply- 
ing these  remarks  to  the  committee  for  striking 
out  the  word  '•  native,"  for  we  should  be  want- 
ing in  justice,  and  magnanimity,  aye,  and  grati- 
tude, if  we  were  to  sanction  the  imposition  cf 
restrictions  of  so  odious  and  infamous  a  charac- 
ter. It  would  give  him  no  uneasiness,  if  the 
people  should  be  pleased  to  elect  a  man  who  did 
not  happen  to  be  born  on  this  side  of  the  water, 
anj  he  wculd  leave  them  entirely  free  to  make 
such  a  selection.  He  had  no  doubt  many  men 
could  be  found  of  that  class  who  would  adminis- 
ter with  fidelity  and  ability  the  government  of 
th/sfct'iti.  He  knew  many  dstin^uished  citizens 
who  were  not  native  born,  lor  whom  he  shotll 
feel  it  a  privilege  to  vote.  But  in  alluding  to 
Hi  s  subject  now  he  had  only  done  it  to  show 
that  gentlemen  on  the  other  side  were  run- 
ning  the  same  raceof  demagoguism  which  they 
charged  against  others.  He  would  now  pass  on 
to  other  suggestions.  And  what  did  we  hear 
from  the  advocates  of  restriction  ?  Why  gentle- 
men had  argued  all  the  way  through  on  the  as- 
sumption lhal  the  people  will,  without  conside- 
ration, nolens  voiens,  act  wrong.  That  is  the 
basis  of  all  their  arguments  ;  and  therefore  they 
wish  to  throw  checks  and  guards  around  the 
people  to  prevent  the  people  from  acting  wrong. 
Now  on  this  subject  entirely  different  views  were 
entertained  by  the  opposite  sides  of  the  house. 
He.  held  that  the  only  proper  repository  of  po- 
litical power  was  the  people,  who  ns  a  general 
rule  would  act  right  and  take  care  of  their  own 
interest.  Why  what  was  the  length  and  breadth 
of  the  opposite  argument?  Was  it  that  a  man 
would  go  to  the  poll  and  vote  contrary  to  his 
own  interests?  Why  such  n  course  would  be 
suicidal.    His  side  of  the  house  held  that  the 


people  would  act  right,  and  they  therefore  said 
it  was  proper  to  entrust  them  with  power.— 
He  never  would  consent  to  put  restrictions  in 
the  constitution  unless  they  were  to  accomplish 
some  great  good  by  it.  He  never  would  pace 
himself  in  the  attitude  of  hampering  the  people 
unless  some  great  good  was  to  result.  But 
what  was  the  contemplated  good  here?  Was  it 
to  prevent  the  election  of  some  young  man  under 
30  as  their  Governor?  It  had  been  laid  that 
practically  there  would  be  found  to  be  no  force 
in  the  proposed  limitation,  for  the  people  never 
would  elect  a  young  man  under  30 ;  but  if  an 
indiviJual  should  stand  outfrom  the  community, 
distinguished  above  all  others,  giving  evi- 
dence  of  capacity  and  talent  to  induce  the  peo- 
pie  to  elect  him,  where  would  be  the  danger? — 
History  was  replete  with  useful  lessons  on  this 
subject.  If  any  period  of  our  judicial  history 
was  distinguished  above  all  others,  it  was  when 
our  bench  was  occupied  by  young  men.  Look 
at  a  Tompkins,  a  Spencer,  and  a  Kent.  At 
what  age  was  Tompkins  placed  on  the  Supreme 
bench?  At  the  age  of  30.  At  what  age  was 
Spemer  p'aced  there?  At  a  bout  32.  W  hat  was 
the  age  of  Chanceller  Kent?  About  .34,  and 
who  was  there  that  did  not  believe  he  was  as 
competent  at  the  age  of  30  as  at  34?  At  what 
age  did  the  distinguished  member  of  this  body 
representing  the  county  he  came  from  (Mr. 
Nelson)  take  his  seat  on  the  judicial  bench  as 
circuit  judge?  At  the  age  of  27.  What  was  the 
age  of  John  Birdsall  when  he  was  appointed 
judge  of  the  8th  circuit?  Twenty-six.  And  he 
might  go  on  to  enumerate  other  names  to  show 
that  our  judicial  history  is  most  brilliant  when 
we  had  young,  talented,  vigorous  men  on  the 
bench  rather  than  when  we  had  impaired  old 
age  and  men  in  a  stale  of  dotage.  Again,  who 
penned  the  Declaration  of  Independent  ?  At  what 
age  was  the  distil  grisbed  author  of  lhal  instru- 
ment when  he  wrote  it?  But  33.  And  who 
was  there  who  did  not  believe  that  3  years  be- 
fore when  he  was  preparing  bis  notes  on  Vir- 
ginia  he  was  not  as  well  qualified  for  the  impor- 
tant  task?  Our  military  history  is  nUo  replete 
with  useful  instruction.  What  was  our  con- 
dition when  the  Hulls,  the  Dearborns,  the 
Wilkinsons,  the  Smyths,  and  others  were 
in  command  on  the  lines.?  Was  it  not  one 
of  unilorm  reverses  and  disasters?  Who  re- 
deemed the  country  from  those  unflrcpiiious 
circumstances j  this  reign  of  grannydcrn?  Was 
it  your  old  men?  Your  men  of  experience  ? — 
Men  who  had  fallen  into  the  sere  and  jtl  cw 
leal?  No  sir,  no,  it  was  not  men  whose  vigor 
had  waned.  It  was  your  Browns,  Scotts,  >cur 
Croghans,  your  Izzards,  your  Perrys,  your' Mo 
Donoughs,  who  steppea  forth  and  redeemed 
your  army  from  the  infamy  and  disgrace  into 
which  they  had  fallen,  and  not  men  who  had 
pass»ed  the  vigor  of  their  days,  he  might  almost 
say  too,  their  discretion.  There  was  another 
individual  (supposed  to  be  an  allusion  to  Gen. 
Scott),  who  while  young,  when  in  the  vigor  of 
his  faculties,  his  bosom  swelled  with  patiiotism 
and  he  could  go  out  and  successfully  fight  the 
battles  of  his  country:  but  when  his  head  te. 
came  whitened,  when  he  had  obtained  all  tint 
experience  in  which  gentlemtn  here  contended 
there  was  so  much  safety,  ihev  found  him  more 
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distinguished  in  handling  the  soup  ladle  than  the 
jword.  He  asked  gentlemen  to  turn  their  at- 
tention  to  the  list  of  immortal  men  of  1776, 
v.-hose  names  are  affixed  to  that  instrument 
[pointing  to  a  copy  of  the  Declaration  of  Inde- 
pendence.) What  was  tne  age  of  the  members 
of  the  congress  of  that  period?  Who  were  it* 
most  active  and  influential  members?  He  could 
show  them  that  it  was  the  men  who  were  under 
30  >ears  of  age.  Again,  who  have  been  the 
nio^  distinguished  men  in  the  service  of  the 
people  at  large?  Was  it  not  your  men  who  com- 
menced their  career  under  the  prescribed  age? 
At  what  age  did  Mr.  Clay  enter  the  United 
Slates  Senate?  The  charge  had  been  made  that 
he  was  wiihin  the  prescribed  limit;  it  has  never 
been  denied  and  we  are  to  assume  that  it  is  true. 
At  what  age  was  Mr.  Webster  when  he  repre- 
sented New  Hampshire  in  the  great  representa- 
tive body  of  the  country?  Thirty?  No,  he  had 
not  attained  that  age.  At  what  age  was 
Tompkins  when  he  succeeded  to  the  gubernato- 
rial chair  of  this  state?  But  32.  When  our 
present  Governor  entered  upon  his  career  in 
another  body  in  this  hall,  what  age  had  he  at- 
tained? But  23.  And  was  he  not  then  qualified 
to  discharge  the  duties  of  Governor,  or  of  every 
relation  of  life,  or  of  any  station  to  which  his 
partial  country  might  have  elevated  lum?  He 
was  as  fit  at  24  to  discharge  the  duties  of  Gov- 
ernor of  the  state  as  he  is  at  this  day.  At  what 
age  was  the  ex-Pi  evident  of  this  slate,  (Martin 
Van  Burcn)  when  lie  was  one  of  the  leading 
men  in  the  senate  of  this  aate?  He  was  about 
30  when  he  took  his  seat  there.  He  would  point 
to  another  illustrious  instance,  which  no  one 
Would  gainsay;  he  alluded  to  his  ingenious  and 
eloquent  friend  from  Saratoga  (Mr.  Porter), 
whose  speech  yesterday,  so  full  of  argument,  so 
replete  with  eloquence,  so  laden  down  with 
tropes  of  poesy,  so  ornate  with  figures  of  rheto- 
ric, led  them  lo  believe  that  he  would  become 
one  of  the  most  useful  members  of  this  body. 
Did  any  one  doubt  his  ability  to  administer  tiie 
atf»  irs  of  the  executive  office  of  this  state?  The 
exhibition  he  had  afforded  of  talent  left  no  doubt 
on  that  subject,  and  yet  the  record  showed  him 
t »  be  under  the  age  of  30.  Yet  what  was  the 
argument  of  that  gentleman  himself?  Why 
speaking  of  gentlemen  of  this  body  oi  foreign 
birth,  he  said  he  saw  them  coming  here  with 
the  confidence  of  their  constituents  to  lay  the 
foundation  of  the  commonwealth  anew.  Now  was 
not  the  gentleman  from  Saratoga  here  with  ihe 
confidence  of  his  constituents  and  by  the  will  of 
a  fi  ee  people?  By  what  other  right  was  he  there? 
Was  not  he  at  less  than  the  age  of  30  there  with 
as  much  of  the  confidence  of  his  constituents  as 
he  would  have  been  if  he  were  2  or  3  years  old- 
er? That  gentleman  was  now  doubtless  in  the 
full  vigor  of  his  intellectual  powers,  No  at- 
er  years  will  strengthen  them.  He  may  add 
to  his  fund  of  knowledge,  and  to  his  ac- 
quaintance  with  things,  but  the  strength  and 
vigor  of  his  intellect  will  never  receive  any 
acquisition  in  Mr.  C.'»  judgment.  But  theie 
were  other  propositions  to  be  examined  which 
he  thought  they  should  find  lo  be  non  sequiturs 
He  would  begin  with  the  gentleman  from  Essex 
who  was  the  very  personification  of  logic,  who 
could  never  open  hi*  mouth  without  uttering  an 


axiom  that  was  self  evident;  and  what  was  the 
propositions  he  laid  down  and  what  wet  e  the 
conclusions  which  wer*.*  diawn  from  these  prop- 
ositions? Why  if  he  was  to  employ  h  man  lodo 
busiuess  far  him — to  carry  goods  from  New  York 
for  instance — he  would  like  the  widest  latitude 
ol'  selection  ;  ergo  the  people  are  lo  be  placed 
under  restrictions.  If  he  was  to  appoint  an  a- 
gent  to  carry  his  will  into  execution  he  would 
require  the  widest  latitude  of  selection  ;  ergo 
the  people  are  to  be  curtailed.  Why  ibis  v\as 
evidently  a  no\i  sequitur,  a  felo  de  ae, 
for  it  destroyed  itself.  Nor  was  Lis  friend  from 
New  York  (Mr.  MorriO  more  happy.  He 
would  place  checks  and  guards  Why?  Be- 
cause the  electors  are  not  the  people — they  nrc 
only  a  part  of  the  people  ;  ergo  the  people  should 
not  elect  their  Governor.  We  are  here  to  pro* 
teet  those  that  cannot  vote;  ergo  the  people 
should  be  restricted  in  their  choice  of  a  (Jover- 
nor.  The  men  who  vole  act  in  a  representative 
capacity  ;  ergo  the  people  should  be  checked 
and  guarded  by  the  constitution.  He  would 
bring  in  widows  who  have  large  property  to  be 
protected  ;  ergo  the  people  should  not  be  allow- 
ed to  choose  their  Governor,  only  a  portion  of 
them.  The  gentleman  from  New  York  went  on 
further  to  say  he  would  not  allow  the  people  to 
elect  *l  Jonah's  gourds,"  and  therefore  restrict- 
ions  were  to  be  placed  in  the  constitution.  By 
all  this  li3  was  reminded  of  an  ancient  syllo- 
gism — it  undoudtedly  had  lis  origin  in  a  classic 
aue — which  was  equally  as  consistent.  tk  Adam 
was  the  first  man.  Jonah  was  in  the  whale's 
belly  ;  ergo  Sampson  caught  the  foxes."  [Laugh- 
ter.] His  friend  from  Ontario  (Mr.  Wordkn) 
had  taken  the  only  view  of  the  question  Hie 
other  day  of  wh  ch  it  was  susceptible.  There 
was  perhaps  nothing  prat  tically  beneficial  lo  be 
attained  by  it,  but  as  he  understood  it  a  great 
principle  was  involved,  and  that  was  most  per. 
tinently  put  by  the  gentleman  from  Ontario, 
who  showed  that  it  was  the  remains  of  old  fed- 
eralism. What  had  been  the  doctrine  of  that 
party  while  it  was  in  existence?  What  was  the 
doctrine  of  Alexander  Hamilton?  It  was  that 
the  people  were  not  to  be  trusted  and  that  checks 
and  guards  must  be  placed  arour  d  them  and  that 
you  should  elect  your  Governor  for  life.  There 
was  a  fear  exhibited  of  too  much  democracy  ; 
when  the  Governor  was  to  be  elected  he  nnibt 
be  **  rich  and  well-born."  Senators  too  must 
be  elected  lor  life  for  the  same  reason,  for  ihe 
people  were  not  competent  to  govern  themselves. 
Such  was  the  doctrine  of  olu  federalism  ;  and 
of  a  like  character  were  some  of  the  restrictions 
imposed  by  the  Convention  of  1821,  and  these 
who  were  anxious  to  impose  checks  and  guards 
on  the  elective  franchise  at  any  time  and  under 
all  circumstances  were  entitled  to  the  term  ol  ft  d- 
ernlisls— as  much  at  this  day  us  25  years  ago. 
Look  at  all  the  changes  made  since  1777  up  to 
the  proposed  amendments  now  offered  and 
it  would  be  seen  the  people  had  not  gene 
backward.  All  the  changes  have  been  in  favor 
of  popular  liberty.  Ail  the  steps  taken  have 
been  to  secure  to  the  people  those  rights  which 
were  denied  to  them  by  the  doctrines  of  Federal 
concoction.  Evidence  was  afforded  of  the  pro- 
gress  of  liberal  opinions  among  the  people  by 
the  fact  that  justices  cf  the  peace  were  cow 


819 


elected  by  the  people  instead  of  being  appointed 
iiy  a  council  of  appointment.  In  Hint  matter 
Federalism  had  to  give  way.  Also  in  the  matter 
of  a  properly  qualification  in  connection  with 
the  elective  franchise.  He  wouU  impose  no 
other  restriction  on  the  eligibility  to  the  office  of 
governor  than  that  of  being  an  ejector  or  one  of 
the  people.  Beyond  that  he  would  trust  every 
thing  to  the  people  to  make  their  own  selection- 
Bui  there  were  other  matters  to  which  gentle- 
men had  referred  ;  and  in  reference  to  some  re- 
mark* male,  he  said  no  one  would  hear  him 
orge  that  this  Convention  had  not  the  power  to 
place  guards  and  checks  and  restrictions.  It 
doubtless  had  the  power,  but  it  was  unwise,  un- 
just  and  inexpedient  to  exercise  it  here.  This 
Convention  had  to  propose  to  the  people  to 
adopt  or  reject  ;  it  was  for  them  then  to 
determine  whether  they  would  send  down  to 
the  people  a  liberal  constitution  compatible 
with  their  views  to  adopt,  or  one  of  a  restric- 
tive character  which  the  people  could  not  con- 
sistently take.  He  confessed  he  was  for  going 
to  the  people  with  a  most  liberal  constitution. — 
He  was  willing  to  trust  the  people  in  the  elec- 
tion of  their  officers.  He  was  willing  to  have 
the  170,000  young  men  of  this  stale  un  ier  thirty 
years  of  age  pass  their  judgment  on  our  action, 
for  every  gentleman  knew  that  very  soon  that 
class  of  voters  would  be  the  controlling  majori- 
ty. He  was  wiling  they  should  say  by  their 
votes  what  kind  of  a  government  they  would 
live  under.  For  himself  he  was  advanced  to  the 
middle  period  of  life,  and  it  was  more  import- 
ant to  those  thut  were  to  follow  him  than  to 
those  whose  heads  were  already  whitened  with 
the  frosts  of  winter  what  the  Cons'itution  was 
to  be.  He  would  send  a  constitution  embody- 
ing those  liberal  principles  which  he  had  cher- 
ished through  life,  and  if  the  people  approved 
them  he  should  be  grateful.  The  gentleman  from 
Saratoga  had  charged  that  those  who  were  in 
favor  of  the  removal  of  the  restrictions  were  old 
mm.  Now,  on  looking  around,  he  found  the 
charge  was  untrue — there  was  no  dividing  line 
Mr.  C.  spoke  bviefly  of  the  intelligence  of  the 
people  and  tt.eir  fitness  to  possess  the  power  of 
electing  their  officers  and  managing  their  own 
state  affairs.  The  School Di&trict  Libraries  had 
converted  them  into  a  reading  and  thinking  peo- 
ple, which  had  banished  the  sottish  habits  which 
consumed  the  time  with  the  cider  cup  and  the 
pip?.  They  were  conversant  with  and  able  to 
arg.»e  on  the  questions  of  the  day  and  the  ab- 
stract subject  of  government.  And  yet  they 
were  not  to  be  entrusted  with  self-government, 
lest  they  should  elect  some  green,  raw,  long- 
legged  gawi.'iy  of  a  boy  who  cannot  read  or 
write.  Mich  was  the  fear  of  the  gentleman  from 
Essex  ;  but  the  constituents  Mr.  C.  represented 
would  no  more  elect  a  raw  boy  than  the  gentle- 
man from  Essex  would  adopt  democratic  senti- 
ments. While  the  progress  of  events  in  this 
country  had  led  them  to  make  changes,  they 
were  stigmatized  as  the  "  progressive,  democra- 
cy. "  And  there  was  more  in  that  than  was 
contemplated.  It  is  an  age  of  progression.— 
Every  step  is  a  progressive  one,  based  on  in- 
creasing knowledge  among  the  people;  and  ev- 
ery step  had  demonstrated  thai  the  people  can 
be  entrusted  with  the  carrying  out  of  the  fun- 


dament&l,  radical  principles  cf  self-gcrern- 
meiit. 

Mr.  SIMMONS  said  that  having  been  alluded 
to  so  many  times  for  making  certain  sugges- 
lions,  which  had  not  be*  u  answered,  he  desired 
to  say  a  lew  words.  He  lad  thrown  «mi  the 
suggestion  thai  the  culling  down  of  the  restric- 
tion of  30  years  to  21,  which  was  applied  n- 
like  to  native  or  to  naturalised  citizens,  would 
in  practice,  work  to  the  disadvantage  of  that 
class  of  our  population  from  which  our  emi- 
nent men  emanated — the  middling  and  the 
working  class  of  our  people.  The  public  men 
who  had  been  the  most  successful  in  our  own 
and  other  states,  had  sprung  from  that  class 
and  were  self  made;  and  hence  at  the  early  age 
to  which  gentlemen  desired  to  throw  open  ih*J 
Governorship,  they  had  not  acquired  that  edu- 
cation which  would  justify  them  in  coming  for- 
ward, nor  co«  Id  their  fri<  nds  bring  them  for- 
ward,  till  they  were  30.  If  \vc  were  to  throw 
open  the  door  thus,  it  would  be  an  inviiaticn 
to  young  politicians  to  rally  round  some  indivi- 
dual who  had  been  more  lorluuately  born  and 
educated;  and  the  effect  would  be  to  say  that 
the  age  of  30  shall  her<a'ter  be  preserved  lor 
candidates  from  among  the  farmers'  sons;  but 
if  you  happen  to  be  born  wealthy,  and  get  up 
by  the  aid  of  friends  and  influence,  you  may  be 
candidates  at  21.  The  very  candid  gentleman 
who  was  last  up  (Mr.  Chatfilld)  had  produ- 
ced a  great  many  instances  of  per-ons  who  lit- 
lie  alter  30,  had  made  good  public  men,  and  ergo, 
as  he  would  say,  the  doors  must  be  thrown  open 
to  persons  of  21.  That  was  his  logic!  Mr.  JS. 
did  not  remember  that  the  gentleman  had  pro- 
duced  any  from  21  to  30  to  whom  the  Govern- 
orship had  been  thrown  open.  Mr.  S.  granted 
that  32  or  33  would  do.  He  thought  Mr.  Jef- 
ferson  was  old  enough  to  write  the  Declaration 
of  Independence,  at  the  time  he  did  write  it; 
but  he  thought  also  that  all  the  gentlemen  who 
had  been  named,  knew  more  at  thirty  than  they 
did  at  twenty-four,  and  that  they  knew  more  at 
forty  than  they  did  at  thirty.  He  would  not, 
however,  go  over  all  that  ground  again  ;  Ivui  he 
eNpressed  his  sorrow  that  the  deLate  had  taken 
a  political  turn,  and  t»  at  the  gentleman  from 
Otsego  should  have  uiven  it  that  direction  He 
mast  say  be  had  expected  better  things  fioni 
him. 

Mr.  CHATFIELD  interposed  to  remind  the 
gent  eman  from  Essex,  that  if  a  political  turn 
had  been  given  to  the  debate,  it  came  from  that 
gentleman's  side  of  the  house. 

Mr.  SIMMONS  replied,  that  he  was  just  go- 
ing  to  say.  that  if  the  gentteman  from  Otsego 
had  given  it  a  political  character,  he  had  s-crne 
apology  in  the  fact  that  it  had  been  commenc- 
ed by  other  gentlemen.  He  regretted  that  such 
was  the  fact.  In  the  course  of  the  first  two  cr 
three  days  of  the  Convention,  the  gentleman 
(torn  Chautauque  (Mr.  Pattki.son)  made  the 
first  suggestion  of  politics  while  we  were  se- 
lecting »>ur  officers.  He  was  in  hopes  they 
should  have  been  able  to  go  through  their  busi- 
ness without  conjuring  up  the  ghost  of  depart, 
ed  controversies;  but  the  gentleman  had  found 
out  that  this  limitation  of  age  was  a  remnant 
of  old  federalism.  Well,  if  that  were  so,  the 
©Id  federalists  were  stronger  than  he  supposed 
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them  to  be.  In  the  Convention  of  1*21,  there 
v  as  evidently  a  majority  of  them;  aud  in  the 
state:  of  Mis?ouri  and  Florida,  and,  in  short, 
nearly  all  over  the  country,  it  was  so  too.  He 
however,  was  inclined  to  think  that  what  the 
gentleman  from  Otsego  meant  by  federalism, 
was  what  lie  sometimes  called  old  hunkerism, 
an  I  that  it  was  the  new  patent  liquid-blacking 
democracy,  which  applied  to  thisother  stufi  the 
ter. n  of  old  federalism.  In  respect  to  this,  he 
ha  J  <m!y  to  remark,  that  lie  was  naturally  con 
servative  in  his  feelings  and  sentiments,  and 
just  so  Tar  as  this  and  no  farther;  that  when  he 
took  up  a  constitution  or  law  that  had  done 
well  for  years,  he  thought  it  had  earned  and 
gained  a  reputation  for  being  prima  facie  right. 
At  all  events,  it  threw  on  the  parly  seeking  to 
clnnge  it  the  burden  of  proving  that  it  wasabus 
el  or  unjust  or  dangerous,  and  to  give  some 
reason  why  it  should  be  changed.  He  thought 
that  was  a  sound  principle,  and  that  it  should 
be  continued  until  cause  was  shown  to  the  con- 
trary. Now  ihe  question  was;  what  is  suffi- 
cient cnu-c?  When  we  produce  a  good  pracli. 
cal  proof  of  a  thing — when  we  prove  a  parti- 
culnr  provision  to  have  stood  for  a  great  many 
years  and  to  i»e  a  favorite  with  the  American 
government  every  where,  we  gave  prima  facie 
proof  of  its  being  good  and  just;  and  he  wanted 
to  know  if  we  were  to  abandon  a  practical  good 
to  mere  theoretical  speculation.  If  any  one 
practical  evil  could  be  shown,  very  well;  but 
would  mere  theoretical  speculation  answer  the 
purpose?  He  had  but  another  remark  to  make 
and  then  he  was  through.  He  differed  wholly 
from  gentlemen  in  regard  to  the  value  and  util- 
ity to  the  public — to  democracy  or  federalism, 
or  whatever  else  it  might  be  called — and  to  the 
common  welfare;  he  con>idered  it  not  useful  to 
the  stale,  lo  have  any  laws  or  provisions  based 
on  the  idea  of  the  importance  of  selecting  dis- 
tinguished talent  for  office.  He  thoughtdistin- 
guished  talent  had  done  more  hurt  than  good  in 
the  world.  He  thought  the  knowledge  that 
was  the  most  useful  was  the  common  every  day 
average  sense  and  practical  knowledge  of  the 
.people;  and  hence  he  was  afraid  of  any  preco- 
city— of  any  eccentric  or  cometic  star,  that 
might  arise  in  the  political  firmament.  He 
*  would  prefer,  he  had  no  doubt  it  would  be  bet- 
ter an  I  that  the  world  will  sometime  come  to  it, 
that  the  mass  of  the  people,  the  average  bulk  of 
the  peop'e,  would  be  able  to  take  lurns  in  doing 
\hjs  public  business.  But  if  we  went  on  on  this 
principle  of  selecting  and  attaching  importance 
to  immense  talent  as  lo  eligibilily  to  office  for 
Governorship,  by  and  by  we  should  get  at  the 
doctrine  which  prevailed  in  monarchies,  of  not 
selecting  their  kings  out  of  their  own  people. 
He  believed  the  British  had  to  take  their  kings 
from  Germany.  Now,  he  was  willing  to  take 
ours  from  our  own  people.  But  if  it  was  re- 
pub'ieanisrn  to  cul'ivat*  a  general  sentiment, 
and  embody  it  in  the  organic  law  of  the  slate, 
that  every  thing  depended  on  selecting  a  per. 
sonage  of  great  genius,  or  shining  latent,  and 
that  though  a.  person  may  be  comppten  for  pub- 
lic life  at  21,  he  is  not  more  so  at  30,  it  was  as- 
fuming  that  to  be  the  Junius  of  our  institutions 
which. was  not  what  he  had  suppose'.  His 
idea  was  that  republicanism  Was  founded  ou 


the  assumption  that  the  great  mass  of  the  peo- 
ple had  within  themselves  sufficient  intelligence 
—not  that  they  should  all  be  judges  and  Gover- 
nors, but  to  select  from  that  number  not  merely 
a  startling  genius,  but  some  one  capable  of  do- 
ing the  duly.  He  thought  we  should  never  re- 
ally rest  on  the  foundation  «.f  free  government 
— a  government  of  law  as  contradistinguished 
from  arbitrary  will — until  we  attached  much 
less  importance  lo  office,  and  came  down  to  the 
opinion  that  we  had  thousands  of  men  hi  lor 
any  office;  thai  no  office  required  more  than  one 
occupant;  and  that  we  comd  take  turns.  When 
we  could  get  the  public  sentiment  lo  that  con- 
clusion, so  that  we  could  see  a  great  number  of 
persons  i:i  every  county  and  town  competent  to 
conduct  public atlairs,  then  he  should  think  there 
was  some  republicanism  in  the  country.  He 
thought  if  less  importance  was  attached  to  gov- 
ernmental talent,  they  would  have  a  larger 
field  to  select  from.  He  granted  it  required  a 
degree  of  public  information  which  came  niter 
the  private  education  was  obtained,  and  al  30 
that  would  be  attained.  But  he  had  yet  to  learn 
that  the  true  qualification  of  any  officer  depen- 
ded so  much  on  any  sparkling  talent  he  might 
exhibit,  as  on  the  sound,  severe  acquirements  of 
experience.  If  that  was  right,  then  it  became 
a  mere  question  of  fact,  at  what  age  were  the 
highest  qualifications  for  the  public  offices  at- 
tained? Were  they  in  fact  attained  before  30? 
If  not  with  the  general  mass,  and  he  went  for 
the  mass,  he  did  not  wish  this  Convention  to 
adopt  any  measure  which  would  give  to  indi- 
viduals of  hereditary  means  the  power  to 
rally  round  them  a  class  of  friends  and  turn 
politicians  before  they  had  acquired  a  pro- 
fession and  a  station  in  life.  If  they  induc- 
ed their  young  men  to  turn  politicians,  they 
would  do  them  great  injustice  and  injury.  To 
make  a  young  man  Governor  before  he  was 
thirty,  would  be  to  kill  himself.  iSome  had 
been  made  governors  early  in  life,  and  what  be. 
came  of  them  afterwards  ?  One  such  he  bad 
never  heard  of  since.  It  seemed  then,  if  we 
regarded  the  interests  of  the  individuals  them- 
selves, we  should  require  them  first  l<>  do  the 
business  of  life.  If  they  were  professional 
men,  let  them  go  through  tue  rough  and  t'imble 
of  its  Jabo  s,  ()efore  they  aspired  lo  liie  highest 
honors  of  the  state.  It  would  do  thorn  good. 
Hut  make  them  governors  first,  and  they  were 
immediately  laid  on  the  table,  and  became  very 
small  lights.  He  objected  then  to  seducing 
young  men  from  theirordinary  business  ;  and  l,e 
desired  that  young  men  of  wealth  and  numerous 
consequent  advantages,  should  be  placed  on  the 
same  level  with  the  young  men  who  came  font 
the  body  of  our  farmers — so  that  nil  might  come 
forward  at  a  time  when  they  had  acquired  a 
lit'le  sobriety  and  experience.  He  had  he«nd 
n'»  argument  during  the  debate,  against  he 
adoption  of  this  restriction  by  the  former  Con- 
vention, and  by  the  Conventions  <»f  ?°  many 
sister  slates  ;  n*>r  why  it  should  not  be  retain- 
ed, unless  they  were  to  receive  as  an  answer, 
the  very  modest  assertion  thaf  it  was  absurd, 
scandalous,  infamous, and  0,d  federalism.  Thus 
then  they  were  to  despatch  a  principle  which 
had  been  incorporated  iuto  all  the  constitutions 
of  thif  country,  from  tue  earliest  period  de"wa  to 
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this  time — having  just  found  out  that  all  who 
ha*'  gone  before  us,  ns  well  as  ail  our  content- 
p  uaries  over  the  UiiiieJ  Sues,  were  fools, 
compared  with  ourselves;  that  they  were  old 
leJerali&t?)  warped  by  prejudice,  and  incapable 
of  comprehend  u.r  an  argument-  But  if  these 
restrictions  were  to  justify  such  terms,  he 
thought,  before  they  got  through  with  the  busi- 
ness of  this  Convention,  we  should  find  plenty 
of  rcs'ricrons  when  would  indicate  a  distrust 
of  i'u lure  genera' ions,  as  of  antecedent  ones. 
He  confessed  he  never  was  in  a  Convention  be- 
fore, so  distinguished  for  modcs'y*  it  was  al- 
most equal  to  the  profundity  of  the  arguments 
ur«ed  mere.  They  had  in  their  Constitution  a 
provision  which  had  done  well — which  in  prac- 
tice worked  very  well  j  but  the  idea  was,  l hat 
we  should  now  rise  up,  and  by  speculation  and 
llieoictical  fancies,  strike  it  out  of  the  Con- 
strut  o;>,  and  insert  something  that  will  more 
nearly  square  with  the  madness  of  democracy. 
We  Knew  it  had  been  adopted  by  the  Conven- 
tion of  this  slate,  an  I  ratified  by  the  people,  and 
b/  the  people  and  conventions  of  other  slates  j 
but  we  were  all  incapable  of  distinguishing  an 
absurdity  — we  were  old  federalists,  and  were 
incapableof  comprehending  an  argument!  That 
was  the  logic  of  this  whole  debate,  and  it  was 
about  as  respectable  as  the  modesty  exhibited 
there. 

Mr.  CFIATFIFXD  enquired  if  the  gentleman 
believed  the  people  of  1321  would  have  reject 
eJ  t  lis  constitution  provided  this  restriction  was 
not  in  it?  He  also  reminded  the  gentleman  of 
the  fact  that  the  peopie  had  got  rid  of  one  fed- 
eral prejudice  as  exhibited  by  the  rejection 
of  the  property  qualification. 

Mr.  SIMMONS  believed  if  the  people  con- 
ceived it  to  be  a  downright  absurdity — if  they 
Could  have  been  brought  to  believe  that  they 
w  ere  in  the  dark  and  that  they  had  not  got  hold 
ot  the  light,  of  this  new  born  democracy,  they 
would  have  been  for  being  converted. 

Mr.  CHATFIELD  asked  if  the  people  had 
not  by  a  steady  progression  discovered  many  of 
the  absurdities  which  existed,  and  connected 
them  ?  It  was  for  this  Convention  to  correct 
other  unnecessary  absurdities.  But  he  dissen- 
ted from  another  position  of  the  gentleman  most 
emphatically.  That  genl'eman  reasoned  that 
we  were  not  to  invite  our  young  men  to  become 
politici  ns.  Now  in  this  country  of  all  others, 
it  had  become  a  principle  of  government  that 
the  people  must  enquire  and  examine  for  them- 
selves. How  did  they  make  men  wise  ?  By 
giving  them  subjects  of  reflection  and  motives 
to  reflect.  Every  lime  we  give  a  new  office  to 
the  people  we  give  them  a  subject  for  reflection 
an  I  a  motive  for  reflection.  He  was  disposed 
to  increase  the  knowledge  of  the  people  and  to 
increase  their  usefu  ness  by  multiplying  the  in- 
ducements to  become  acquainted  with  public  af- 
fairs. This  would  provide  a  means  of  educa- 
tion which  would  secure  a  multitude  of  men 
qualified  to  be  useful  in  public  stations  ;  it 
would  increase  the  safety  of  our  institutions  by 
supplying  men  qualified  to  protect  them.  It 
was  necessary  too,  that  we  might  not  retrograde 
in  the  march  of  improvement.  Take  from  the 
people  all  motives  to  examine— remove  from 
.Ihem  ajjl ialuceju  wit  to.  act  and  judge  for  them* 


selves—and  how  long  would  it  be  before  a  large 
mass  of  our  people  would  be  in  the  condition 
of  the  unlettered  hordes  of  the  Scythians  and 
Scan  inavian  slaves  over  which  Charles  XH  of 
Sweden  reigned,  ns  had  already  been  a  iucied 
to?  He  would  not  compare  our  people  to  the 
ignorant  sen's,  and  hence  he  thought  the  figure 
was  ait  unhappy  one.  He  would  multiply  their 
usefulness  by  stimulating  their  acquisitions  of 
knowledge.  For  this  purpose  he  would  not 
simply  give  them  one  or  two  officers  to  elect — 
he  would  give  them  all  that  they  could  elect 
compatible  with  convenience.  He  would  not 
say  •'  safely,"  for  he  believed  all  miuht  be  safe- 
ly left  with  the  people  ;  but  it  was  not  convent*" 
ent  for  ail  to  be  so  elected.  He  thought  the  gen- 
tleman from  Essex  had  not  looked  at  this  matter 
in  all  its  extent,  v*  e  now  gave  Ihe  people  some 
50  officers  to  elect,  and  the  gentleman  from  Es- 
sex seemed  to  think  if  they  were  at  liberty  to  be 
elected  to  the  highest  office  under  30  years  of 
age.  they  would  be  thus  invited  to  become  poli- 
ticians rather  than  if  this  absurd  qualification 
were  retained.  But  can  net  our  young  men  now 
go  to  the  polls?  and  were  they  not  eligible  to 
every  office  but  that  of  governor,  under  30  ;  and 
yet  the  gentleman  feared  that  we  should  make 
our  young  men  politicians.  The  position  was 
too  absurd  for  a  man  of  that  gentleman's  dis- 
tinction- 

Mr.  SIMMONS  asked  the  gentleman  from  Ot- 
sego if  he  thought  the  school  of  poli  ics  was  a 
good  school  for  the  education  of  a  )oung   man? 

Mr.  CHATFIELD  replied— that,  among  other 
things. 

Mr.  JORDAN  moved  that  the  committee  rise 
and  report  progress — saying  that  there  were 
those  in  that  quarter  of  the  house  that  desired  to 
speak. 

The  committee  refused  to  rise  and  report. 

Mr.  WARD  then  said  that  if  there  was 
any  gentleman  who  would  state  in  his  place 
that  he  desired  to  detain  the  Convention  with 
any  further  remarks,  it  now  being  two  o'clock, 
he  would  renew  the  motion  to  rise,  with  a  view 
to  a  recess  until  this  afternoon.  He  was  for 
having  this  question  taken  tc-dny,  at  all  events. 
The  debate  of  the  last  eight  days  had  scarcely 
touched  the  question — which  was  simply  be- 
tween citizenship  and  5  years  residence,  and  ci- 
tizenship and  residence  of  one  year.  Thewhcle 
argument,  however,  had  turned  en  ihe  ques- 
tion of  age  and  nativity,  both  of  which  had  long 
ago  been  struck  out. 

Mr.  JORDAN  did  desire  to  speak  to  this  ques- 
tion, but  mainly  with  a  view  to  show  in  what 
manner  this  range  of  discussion  had  grown  up 
— insisting  that  it  had  grown  entirely  out  of  the 
proposition  advanced  here  by  those  who  went 
against  all  qualifications,  that  the  people  had  no 
power  to  restrict  themselves — a  position  many 
felt  called  upon  to  combat,  and  did  combat  with 
success.  Certain  gentlemen  had  succeeded, with- 
out opposition,  in  striking  out  what  they  caJ.'eJ 
certain  remnants  of  federalism  in  the  old  consti- 
tution— to  wit,  the  qualincation  of  fge  and  na- 
tivity—but  not  content  with  that,  they  proposed 
to  wipe  out  all  that  was  left  of  the  *eciion—-to 
wit,  five  years  residence,  and  hence,  with  the  in- 
cidental topics  thrown  in,  from  day  today,  oil 
this  debate  had  arisen.    Mt.  J.  concluded  WiiU 
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the  remark  that  he  did  desire  to  speak  on  these 
questions  to-morrow,  and  particularly  to  defend 
the  democracy  of  *21  ng»iinsl  the  new  light  de- 
mocracy of  the  present  day — hut  the  committee 
being  impatient  lor  the  question,  he  would  not 
urge  the  point. 

Several  gentlemen  expressing  a  desire  to  have 
the  question  taken  nakedly  on  :he  motion  to 
strike  out, 

Mr.  W.  TAYLOR  withdrew  his  amendment, 
and 

The  question  was  put  on  striking  cut  all  thai 
remained  of  section  two — citizenship  and  five 
years  resilence — and  the  committee  rufused  to 
strike  out,  41  to  56. 

Mr.  W.  TAYLOR  then  renewed  his  motion  to 
strike  out  and  inseit. 


Mr.P  ATTERSON  thousht  the  motion  too  late. 
The  committee  having  refused  to  stiike  out  had 
determined  affirmatively  to  retain. 

The  CHAIR  decide!  otherwise. 

Mr.  CJiOOKEU  moved  to  rise  ami  report  pro- 
gress.    Lost. 

Mr.  W.  TAYLOR'S  motion  was  then  put  and 
lost. 

Mr.  NICHOLAS  asked  if  it  would  now  be  in 
order  to  move  to  restore  the  qualification  of  age, 
by  a  reconsideration. 

The  CHAIR  replied  that  it  was  his  intention 
by  his  own  rule  to  permit  that— but  that  on  ex- 
amination it  did  not  apply. 

The  committe  rose  and  reported  progress,  and 
the  Convention 

Adj.  to  1U  o'clock  to-morrow  morning. 


SATURDAY,  JULY  11. 


Prayer  by  the  Rev.  Mr.  Huntington. 

Th2  PRKSIDENT  laid  before  the  Convention 
a  communication  from  the  Secretary  to  the  Re- 
gents of  the  University, in  answer  to  a  resolution. 
Keferre  1  to  the  committee  on  education  and  com- 
mon  schools,  and  ordered  to  be  printed. 

Mr.  TAGGART  offered  a  substitute  for  the 
19th  standing  rule  of  the  Convention,  authorizing 
a  motion  for  reconsideration  in  committee  of  the 
whole. 

After  a  brief  conversation  it  was  referred  to 
the  committee  on  rules. 

HAi  F  HOUR  RULE. 
Mr.    SWACKHAMER   offered   the   follow- 
tag:— 

Resolved,  That  no  member  shall  be  allowed  to  speak 
over  thirty  minutes  to  any  one  question  the  firsi  time, 
either  in  Convention  or  committee  of  the  whole;  and  | 
th-it  in  all  snbseqne  t  n'mnrks  on  the  same  subject, 
«»aeh  member  having  previously  spoken,  shall  be  limit* 
«d  to  fifteen  minutes. 

Mr.  HOFFMAN  suggested  its  reference  to  the 
committee  on  rules.  He  hoped  if  such  a  rule 
was  to  be  adopted,  it  would  be  only  after  the 
strongest  necessity  was  shown  for  it. 

Mr  SWACKHAMER  said  he  should  like  to 
know  if  the  committee  on  rules  was  composed 
of  speaking  members? 

Mr.  C HATFIELD,  as  one  of  the  committee, 
said  there  was  one  member  of  that  cornmittpe 
who  spoke  altogether  too  much — that  was  him- 
self. [Laughter.] 

Mr.  SWACKHAMER  hoped  this  important 
rule  would  be  adopted.  He  admitted  that  some 
question  might  arise,  which  would  call  for  a  de- 
viation from  it  ;  but  as  a  general  ru!e,  it  would 
be  found  necessary.  He  would  concede  to  others 
what  he  claimed  for  himself,  and  say  that  all 
came  here  with  an  anxiety  to  carry  out  the  re- 
forms that  were  desirable;  but  if  gentlemen 
were  allowed  to  speak  five  or  six  times  on  each 
question, business  woulJ  beobstructed.  Speeches 
of  five  minutes  often  conveyed  more  information 
than  speeches  of  five  hours.  Ajrain,  under  this 
rule,  every  member  would  have  an  opportunity 
to  express  his  views.  We  did  not  want  speech- 
<»s  on  political  economy,  or  the  first  principles  of 
government  ;  we  wanted  practical  remarks  re. 
gariias  tW  wiihtt  aai  deskf  •  of  oux  coastitu. 


ents.  and  the  amendments  it  wns  desirable  to 
make  in  the  Constitution.  Adopt  this  rule, 
and  he  ventured  to  assert  that  they  would  have 
more  general  knowledge  from  among  themselves, 
nnj  more  from  the  people,  than  they  could  get 
from  five  to  six  hour  speeches  of  gentlemen  en 
this  floor,  who  often  seemed  to  keep  the  mill 
going  after  the  grain  was  all  out,  for  the  purpose 
of  seeing  the  chaff  fly. 

Mr.  STRONG  remarked,  that  perhaps  every 
gentleman  there  had  not  the  same  facility  of  con- 
densing his  ideas,  as  the  gentleman  from  Kings. 
He  always  thought  that  the  liberty  of  speech 
and  the  freedom  of  the  press,  were  fundamental 
principles  of  democracy.  It  might  be  tJtat  it 
would  take  him  thirty  minutes  to  soy  what  the 
gentleman  from  Kinjs  would  say  in  fifteen.  Un- 
der these  circumstances,  he  felt  compelled  to 
vote  against  the  resolution. 

Mr.  CAMBRELENG,  as  one  of  the  commit- 
tee  on  rules,  and  as  one  who  had  not  troubled 
the  Convention  much,  hoped  the  resolution 
would  be  referred,  not  with  the  view  of  adopt- 
ing it  at  all,  but  that  some  provision  might  be 
made  to  limit  the  number  of  times  that  members 
should  be  permitted  to  speak  in  committee  of 
the  whole,  which  had  not  yet  b  en  done  They 
had  had  practicaland  illustrious  examples  of  the 
consequences  of  the  adoption  of  such  rules  as 
this  in  the  United  Statescongress.  The  effect 
of  such  rules  had  been  to  lengthen  the  sessions 
of  congress  some  two  months.  Prior  to  the  a- 
doption  of  those  rules,  no  one  ever  heard  of  the 
sessions  of  congress  going  beyond  the  1st  July; 
but  now  the  middle  of  August  would  probably 
see  congress  in  session.  If  they  fixed  the  speak- 
ing to  any  particular  time,  they  might  rely  on 
it  that  at  the  end  of  that  lime,  three  more  speech- 
es  would  grow  out  of  it  He  thought  however 
that  there  should  be  some  limitation  in  commit- 
tee of  the  whole,  and  he  was  therefore  in  favor 
of  this  reference. 

Mr.  SWACKHAMER  thought  there  was  a 
reason  lor  the  duration  of  the  present  scs-sit  n  of 
congress,  the  country  being  involved  in  a  for- 
eign war.  la  reference  to  the  remarks  of  the 
gentleman  from  Monroe  (Mr.  Strong)  he  would 
say  that  he  never  allowed  his  politic tl  feelings 
'to  iaierftr*  with  bis  public  duties;  but  if  tht 
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gentleman  from  Monrce  could  not  my  all  he 
had  to  say  in  thirty  minutes,  he  should  splutter 
out  Ins  words  a  Hale  Taster,  as  Mr.  S.  did.  [A 
laugh. J 

Mr.  HARRISON  said,  although  he  did  not 
hope  to  see  this  resolution  formally  adopted,  >et 
he  hoped  the  members  of  the  convention  would 
attend  to  the  admonition  it  contained. 

Mr.  CROOKER—Oh,  they  will  all  lake  warn, 
ing.   [Laughter.] 

Tin:  resolution  was  then  referred  as  suggested. 
PlitVATE  GRIEVANCE. 

Mr.  INI  ANN  called  for  the  consideration  of 
the  memorial  laid  on  the  table  yesterday,  from 
liurtis  Skidmore,  of  New-York,  and  it  was  la- 
ken  up. 

Mr.  M.  said  when  he  was  up  yesterday,  his 
impression  was  that  the  memorial  should  be  re- 
ferred to  committee  No.  19,  but  he  now  thought 
it  should  go  to  the  committee  on  the  judiciary. 
The  gentleman  Irom  Westchester  (Mr.  Ward) 
yesterday  objected  to  the  consideration  of  this 
memorial  ai  all,  because  it  reflected  on  the  offi- 
cial acts  of  the  clerk  of  the  supreme  court.  For 
that  very  reason  Mr.  M.  thought  it  ought  to  be 
referred  and  referred  properly. 

Mr.  N1COLL  said  it  related  to  abuses  which 
had  grown  out  of  assessments  in  the  city  of  New 
York,  and  he  was  of  opinion  that  it  should  be 
referred  to  the  committee  on  municipal  corpora- 
tion*— No.  14. 

Mr.  SHEPARD  thought  his  colleague  mis- 
apprehended  the  communication — it  was  an  ac- 
cusaiion  against  Mr.  Hallet  of  corruption  in  of- 
fice. That  was  all  there  was  of  it.  Jt  charged 
that  Mr.  Hallet,  as  clerk  of  the  Supreme  Cou.'t, 
had  taxed  the  fees  of  himself  as  commissioner, 
and  allowed  himself  a  large  amount  of  money 
for  nominal  services.  If  that  were  true,  what 
had  this  Convention  to  do  with  it?  We  were 
not  here  to  try  individual  cases  of  corruption. — 
The  remedy  was  through  the  constituted  tribu 
nats.  He  moved  that  the  communication  be  laid 
on  the  table. 

The  motion  was  lost. 

Mr.  NICOLL  now  moved  a  reference  to  com- 
mit tee  No.  14. 

The  PRESIDENT  said  the  pending  motion 
was  to  refer  to  the  judiciary  committee. 

Several  gentlemen  called  for  the  reading  of 
the  endorsement  of  the  memorial  and  the  memo- 
rial itself,  and  the  Secretary  accordingly  read 
the  endorsement,  as  follows  : — 

Communication  of  Burtis  Skidmore  of  the  citv  of 
New  \  ork,  i  .  relere<  ee  to  the  acisuf  the  Clerk  of  the 
S<U>re,„e  Court  in  said  city,  in  olticiathig  as  Commis- 
sioner of  streets  and  making  exirav  gant  charges  as 
such,  an  I  Hppearing  beiote  himself  as  clerk  of  the  Su- 
preme (our!,  ami  taxing  his  own  c<^ts  ami  charge*  as 
C  mmUMotier,  having  received  both  app  intments 
from  the  s»aine  tribunal,  ana  acting  ts  party  and  judge 
at  lie  same  lime 

The  memorial  stated  the  fact  charged  in  the 
endorsement  with  more  minuteness,  and  was 
accompanied  with  certait.  printed  advertise- 
ments from  the  New  Yoik  Municipal  Gazette. 

Mr.  BROWN  understood  that  the  memorial 
designed  nothing  more  than  to  bring  to  the  no- 
tice of  the  Convention  certain  facts,  and  not  to 
make  any  accusation  against  Mr.  Hallet;  the 
facts  were,  that  Mr.  Hailet  had  acted  as  a  com. 
missiouer  for  the  opening  of  streets,  and  tkat  as 


<  clerk  of  the  Supreme  Court  he  had  tax<?d  his 
foes  as  such  commissioner,  having  received 
both  appointments  from  the  same  tribunal  — 
There  was  no  accusation  of  fraud  or  oppie^ion 
on  the  part  of  Mr.  Hallet,  but  a  statement  was 
made  of  facts,  to  prevent  which  lor  the  future, 
the  Convention  should  make  seme  provision. — 
He  undertook  to  say  in  regard  to  the  clerks  of 
courts  that  there  had  been  many  practices 
which  should  be  corrected.  In  his  part  of  the 
country  the  sums  paid  to  them  had  been  too 
great,  and  the  system  had  operated  oppressive 
ly.  It  was  not  the  fault  of  the  clerks,  but  of  the 
law,  and  it  was  a  proper  subject  for  considera- 
tion and  correction.  He  added  that  this  subject 
was  already  under  the  consideration  of  ti>e  ju- 
diciary committee,  with  a  view  of  providing 
that  an  anual  salary  shall  be  paid  to  these  clerks, 
and  lie  should  do  all  in  his  power  to  prevent 
their  touching  a  dollar  of  fees  beyond  their  sal- 
ary. 

Mr.  RICHMOND  agreed  with  the  gentleman 
from  Orange.  He  saw  nothing  slanderous  in 
the  memorial,  or  any  charge  of  corruption  ;  it 
seemed  tc  be  simply  a  statement  of  facts,  and 
as  such  should  be  referred. 

Mr.  MORRIS  said  the  object  of  the  paper  was 
to  inform  the  Convention  of  facts  upon  a  matter 
on  which  they  were  acting,  and  should  be  prop- 
erly referred,  that  the  facts  staled  might  be  used. 
He  had  been  looking  to  ascertain  what  commit- 
tee it  would  be  proper  to  send  it  to.  This  ap. 
peared  to  be  a  question  whether  an  officer  should 
hold  two  offices  and  perform  the  duties  of  both — 
the  one  office  coming  in  conflict  with  the  other. 
There  would  have  been  none  of*  this  difficulty  if 
the  constitution  had  provided  that  the  clerk  of 
the  Supreme  Court  should  hold  no  other  office  of 
trust  and  emolument.  As  this  was  not  a  judi- 
cial  office,  he  thought  the  reference  should  be  to 
committee  number  six. 

Mr.  CHATF1ELD,  as  chairman  of  number 
six,  explained  why  that  committee  had  not  ac- 
ted on  this  subject ;  that  supposing  the  judiciary 
committee  would  bring  in  a  report  in  relation  to 
it,  they  had  delayed  their  action  until  they  saw 
what  the  judiciary  committee  would  do.  He 
thought  this  memorial  should  go  there. 
Mr.  MORRIS  withdrew  his  motion. 
Mr.  STOW  inquired  if  any  other  officer  than 
the  clerk  of  the  Supreme  Court  was  authorized 
to  tax  in  these  cases? 

Mr.  MORRIS  replied  that  there  were  two* 
others. 

Mr.  STOW  then  denied  the  right  of  Mr.  Hal- 
let to  make  these  assessments.  By  accepting 
one  office  he  was  disabled  from  accepting  the 
other.  This  matter  therefore  did  to  some  ex- 
tent involve  the  character  of  Mr.  Hallet.  He 
thought,  that  if  it  were  referred  at  all,  it  should 
be  referred  to  committee  number  six. 

Mr.  RUGGLES  was  lather  inclined  to  the 
opinion  that  this  was  a  personal  grievance  with 
which  the  Convention  had  nothing  to  do  He 
understood  it  to  be  a  case  in  which  several  offi- 
cers had  authority  to  tax  costs,  and  it  would 
seem  that  Mr.  Hallet  had  done  it,  he  having 
authority  to  do  so.  But  there  could  be  no  doubt 
if  Mr.  Skidmore  had  appealed  to  the  Supreme 
Court,  that  a  new  tixation  would  have  been 
ordered;  for  it  seemed  Mr.  H«llet  had  taxed  a 
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large  amount  to  himself.  There  were  provisions 
of  law  sufficient  to  correct  any  abuses  or  errors 
of  this  sort ;  it  tuerefure  appeared  to  him  that 
t  e  Convention  was  net  callei  on  to  act  in  this 
matter.  The  facts  were  now  before  the  Con- 
vention, an  1  if  there  shouU  he  anything  worthy 
of  consideration,  he  did  not  know  that  there 
would  he  any  necessity  to  refer  themj  but  he 
repeated  there  were  means  of  correction  else- 
where. 

Messrs.  STOW,  WARD,  STETSON,  TIL- 
DEN,  SHEPARD,  HARRISON,  CROOKER, 
FORSYTH  and  SIMMONS  contiuued  the  dis- 
cussion, 

Mr.  FORSYTH  moved  to  lay  on  the  table. 

Mr.  MANN  said  if  that  motion  prevailed  he 
should  call  up  the  motion  every  day  to  the  end 
of  the  session. 

The  motion  to  lay  on  the  table  was  lost. 

After  some  further  conversation  the  whole 
subject  was  referred  to  the  committee  on  the  ju- 
diciary. 

LEGISLATION. 

Mr.  W.  TAYLOR  called  for  the  considera- 
tion of  his  resolution,  offered  yesterday. 

Mr. RICHMOND  offered  the  following  aT.enJ- 
merit  as  an  addition,  which  was  accepted  by  the 
mover,  and  in  that  shape  the  resolution  was 
adopted: — 

11  And  that  no  nil)  shall  pass  into  a  law  without  the 
assent  of  a  majority  of  all  ihe  members  elected  toeach 
branch  of  the  legislature,  lobe  determined  by  the  re- 
corded aye.-*  and  noes  of  the  members  and  senators  vo- 
tiug  thereon.'1 

LIMITATION  OF  DEBATE. 

Mr.  SWACKHAMER  submitted  the  follow- 
ing: 

Reso'ved,  That  the  question  on  all  motions  and  res- 
olutions of  reference  to  standing  committees  shall  be 
taken  wi.houi.  debute. 

The  resolution  was  negatived  without  a  di- 
vision, only  26  voting  in  the  affirmative. 

KULK  TO  STRIKE  OUT  A\0  INSERT. 

Mr.  SHEPARD  gave  notice  that  on  Wednes- 
day nsxt.  a  motion  would  be  made  to  reconsider  i 
the  standing   rule  or  resolution  whereby  a  mo-  j 
lion  to  strike  out  and  insert  is  declared  one  and 
indivisible.  I 

DISABILITIES  OF  THE  CLERGY,  &c.  j 

Mr.  HARRIS  called  for  the  consideration  of  I 
a  memorial  of  certain  citizens  of  Albany  on  the  j 
subject  of  the  existing  disqualitieaiions  of  cler- 
gymen  and  females.  [Its  object  is  to  give 
to  clergymen  the  political  and  to  females 
the  natural  and  social  rights  of  which,  the  me- 
morialists allege,  the  present  constitution  de- 
prives  them,  by  a  provision  in  the  new  constitu- 
tion.] 

A  conversation  ensued,  in  which  Mr.  KENNE- 
DY, Mr.  HARRIS  an  I  others,  lojk  part.  The 
memorial  was  then  referred  to  two  several  com- 
mittees to  consider  the  several  parts  which  ap- 
propriately belong  to  them. 

Leave  of  absence  for  8  days  was  granted  for 
Mr.  W.  M   SPENCER. 

A  conversation  took  place  on  the  subject  of 
the  annoyance  to  the  Convention  ol  the  noise  of 
vehicles  passing  through  the  adjoining  thorough- 
fares. 

Mr.  H  ARRFS  intimated  that  a  remedy  would 
be  appUed  by  the  Common  Council* 


The  PRESIDENT  laid  before  the  Conven. 
tion  a  communication  from  the  Comptroller, 
showing  the  sums  paid  to  the  members  of  the 
Legislature  during  several  years,  in  compliance 
with  a  resolution—Referred  to  the  committee  of 
the  whole  having  in  charge  the  report  ol  com- 
mittee  No.  1. 

The  PRESIDENT  also  presented  a  commu- 
nication   from   James    Ridgley,   of    Columbia 
j  county,   on  the  propriety  of  abolishing  capital 
punishment — Referred  to  the  committee  on  the 
judiciary. 

THE  FXECUTfVE  DEPARTMENT. 

The  committee  of  the  whole  Mr.  CHAT- 
FIELD  in  the  Chair,  again  look  up  the  Article 
on  the  Executive  powers  and  duties. 

The  third  section  was  read  for  amendment  as 
follows: — 

$  «.  The  Governor  nnd  Lieut.  Governor  shall  be  c- 
I  cieii  at  « he  limes  and  places  »<f  choosing  members  of 
I  lie  Legislature,  i  lie  persons  respectively  hav  nji  the 
high  st  mimher  of  Votes  for  Governor  and  i  ieut  Gov- 
ernor, si. ail  be  elected;  l>nt  hi  case  two  or  moiesbll 
h;ive  an  equal  and  Ihe  highest  number  of  vott  s  lor 
Governor,  <t  for  Lieut  Governor,  the  two  hones  of 
the  Legislature  shall,  by  joint  ballot,  choose  one  of  the 
said  persons  so  having  an  tqual  auu  the  highest  nuiu* 
ber  ol  votes  for  Gov  n.or  or  Li^ut  Governor. 

Mr.  NELLIS  proposed  to  insert  "next"  be- 
fore  " Legislature." 

Mr.  DANA  thought  that  would  mean  not  the 
legislature  chosen  at  the  same  lime  the  Govern- 
or was  voted  for,  but  the  next  after  that. 

Mr  RUSSELL  said  that  would  be  the  con- 
struction undoubtedly. 

Mr.  TILDENsaiJ  that  would  be  inaccurate — 
as  ibe  two  houses  were  not  chosen  at  the  same 
time — a  portion  only  of  the  senate  being  chosen 
annually. 

Mr.  HARRISON  proposed  (modifying  his 
proposition  at  the  suggestion  of  Mr.  JORDAN) 
to  say  the  two  houses  of  the  Legislature,  ki  at 
their  next  annual  session  shall  Jdrthwilh,"  by 
joint  ballot,  &c. 

This  alteration  was  agreed  to,  and  the  section 
passed  over. 

The  fourth  was  then  read  for  amendment  as 
follows : 

$  4  The  Governor  shall  be  general  and  commander* 
in-chief  of  all  the  militia,  and  admiral  of  the  navy  of 
the  Mate  He  shall  have  power  to  convene  the  legis- 
latuie  (or  the  Senate  only)  on  cxtraoidtuary  oecasious. 
He  shall  communicated*  message  to  'he  legislature 
m  every  session,  the  condition  ol  the  state;  an  i  r«  com- 
mend such  matters  to  them  as  lies  all  judge  expedient. 
He  shall  transact  •  II  necessary  business  with  the  olli- 
cers  of  the  government,  civil  at  d  milttry  He  shill 
expedite  all  such  measures,  as  may  he  resolved  upon 
by  the  legislature,  atid  shall  fake  care  th  t  the  laws 
are  f  Mhfu  ly  t  xecuted.  He  shall  receive  lor  his  scr. 
vii  es  th-  following  compensation,  viz  :  Four  thousand 
dollars  annually,  to  be  pa  d  in  equal  quarter  y  pay- 
ments. Nix  hundred  dollars  annually,  to  he  ,  aid  m  e- 
qual  qearie  ly  payments,  for  the  compensation  of  his 
priva  e  secretary  ;  ari«i  the  rent  for,  and  the  taxes  and 
assesmentsuf  his  dwelling  house,  sha.l  be  paid  by  the 
sta.e. 

Mr  TAGGART  proposed  to  strike  out  all 
after  the  word  " executed,"  and  to  insert: 

He  shall  at  s«ated  times  receive  for  his  services  a 
compensation  to  he  estahlished  hy  law,  which  shall 
neither  he  increased  or  cim  ni.-hed  during  the  term  for 
whieh  he  shall  have  been  elec  ed 

Mr.  TAGGART  said  his  amendment  would 
leave  the  section  as  it  stood  in  the  old  constitu- 
tion.   He  moved  it,  out  upon  ihe  principle  of  re* 
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taining  the  old  constitution  where  it  could  be 
done,  but  because  he  regarded  this  fixing  of  sal- 
aries as  a  matter  peculiarly  of  legislation,  and 
as  not  belonging  to  a  constitution.  He  would 
not  bind  up  the  people  on  such  a  question,  by 
placing  the  compensation  beyond  their  reach, 
through  the  legislature.  Nor  had  there  been  so 
much  complaint  of  the  salaries  nominally  paid 
to  public  officers.  But  the  subject  of  complaint 
was,  that  they  were  merely  nominal,  and  that  in 
many  cases  by  reason  of  fees  and  perquisites, 
the  actual  compensation  of  public  officers  was 
very  large,  and  very  uncertain.  The  commit 
tee,  he  thought  would  have  fully  complied  with 
the  resolution  referring  this  matter  of  compen- 
sation to  them,  had  they  merely  reported  a  clause 
as  to  the  manner  in  which  the  Governor  should 
be  paid  for  his  services,  without  specifying  what 
his  own  compensation  should  be.  And  as  a 
general  rule,  he  thought  we  should  find  it  inex- 
pedient to  fix  salaries  in  the  constitution. 

Mr.  MORRIS  said  the  committee  supposed 
when  this  matter  of  compensation  was  referred 
to  them,  that  it  was  not  the  understanding  that 
they  were  to  turn  the  matter  over  to  some  other 
body.  But  they  did  not  intend  to  recommend 
that  the  compensation  should  be  the  amount  fix- 
ed here — but  merely  to  show  what  the  present 
compensation  was,  and  to  give  the  Convention 
something  to  act  upon  in  fixing  a  salary  which 
should  cover  the  whole  ground.  And  his  indi- 
vidual opinion  was  that  it  would  be  infinitely 
better  that  the  salary  of  every  officer  to  be  ap- 
pointed  under  the  new  constitution  should  be  in- 
corporated in  the  instrument  itself — that  it  was 
part  and  parcel  of  the  principle  of  the  compact, 
and  should  be  submitted  to  the  people  with  the 
constitution  Apprehensions  had  been  expressed, 
that  if  this  was  done,  the  people,  Seeing  the  im- 
mense sum  which  it  cost,  even  under  the  low 
salaries  now  paid,  to  carry  on  the  government, 
might  reject  the  constitution  on  that  account. — 
Mr.  M.  had  no  fears  of  that  kind.  He  believed 
the  mass  of  the  people  would  be  found  infinitely 
more  willing  and  desirous  to  give  a  proper  com- 
pensation to  their  servants,  than  their  represen- 
tatives in  the  Legislature.  And  when  this  Con- 
vention shall  have  done  what  he  believed  it 
would — tie  up  the  power  of  the  legislature,  and 
limit  the  large  discretion  now  exercised  by  them 
in  the  passage  of  such  laws  as  they  saw  fit — 
that  the  legislature,  having  the  more  leisure, 
would  spend  a  great  deal  of  time  in  cutting 
down  salaries.  The  people  themselves  were 
the  persons  to  say  what  salaries  should  be  paid 
to  public  officers,  aad  they  would  be  better 
satisfied  to  have  it  incorporated  in  the  constitu- 
tion itself, 

Mr.  TAGGART  insisted  that  the  clause  to 
be  struck  out  was  far  from  fixing  a  definite 
compensation. 

Mr.  MORRIS  replied  that  this  learned  Con- 
vention  had  already  discovered,  he  presumed, 
that  this  report  was  not  exactly  perfect — and 
other  committees,  when  they  came  to  report, 
would  probably  make  a  similar  discovery  in  re- 
gard to  theirs.  [A  laugh.]  He  did  not  think  it 
perfect,  though  it  was  according  to  his  best 
judgment  when  reported. 

Mr.  LOOMIS  regarded  this  question  as  impor- 
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tant  with  reference  to  future  action  on  the  sub- 
ject of  fixing  salaries — more  so  than  with  refer- 
ence to  this  office.  For  there  were  good  rea- 
sons why  his  salary  and  the  pay  of  the  legisla- 
ture should  be  fixed  by  the  constitution — for 
they  constituted  the  law-making  power  and 
would  otherwise  fix  their  own  salaries.  Still, 
he  was  prepared  to  vote  for  this  amendment, 
and  on  this  principle — the  very  opposite  of  that 
suggested  by  the  gentleman  from  New- York 
(Mr.  Morris) — that  the  people  themselves, 
through  the  legislature,  could  at  future  times, 
express  more  directly  their  views,  than  in  vo- 
ting on  this  constitu  ion.  For  a  vote  for  or 
against  the  new  constitution  would  not  express 
their  preferences  for  one  mode  or  the  other  of 
fixing  compensation;  nor,  perhaps,  their  opin- 
ions as  to  the  amount  named.  Some  might 
think  it  too  high;  others  too  low — and  still,  re- 
garding the  new  as  better  than  the  old  consti- 
tution, as  a  whole,  they  might  be  compelled, 
against  their  judgments  to  vote  for  the  sum  na- 
med  and  for  the  principle  of  fixing  salaries  in 
the  constitution.  Better  leave  the  matter  open  to 
the  legislature,  who  would  be  as  wise  as  we 
were,  and  the  people  could  more  directly  act 
upon  the  naked  question  of  compensation.  Be- 
sides, he  desired  to  disembarrass  the  constitu- 
tion of  every  question  not  necessarily  belonging 
to  it.  This  proposition  would  leave  the  matter 
to  the  legislature,  with  this  restriction  only — 
and  a  very  proper  one  in  his  judgment,  consid- 
ering the  influence  which  the  Executive  might 
exert,  from  his  high  station,  over  the  opinions 
of  members — that  they  should  not  alter  the  sal- 
ary of  the  governor  for  the  time  being.  Better 
avoid  fixing  salaries  when  we  conveniently  could 
— so  that  the  people  in  passing  upon  the  new 
constitution,  might  not  be  embarrassed  by  such 
considerations.  He  desired  to  see  reforms  in 
the  constitution,  which  he  feared  might  be  haz- 
arded by  inserting  too  many  of  these  matters 
which  belonged  to  or  might  properly  be  left  to 
legislation — especially  matters  which  circum- 
stances might  require  should  be  changed,  and 
about  which  men  might  differ.  He  would  leave 
it  for  those  who  came  after  us  to  provide  for  the 
compensation  of  their  own  officers,  as  a  general 
rule. 

Mr.  RHOADES  sustained  the  amendment — 
and  for  the  additional  reason  that  there  was  a 
disposition  to  divest  the  Governor  of  an  impor- 
tant part  of  his  duties — and  if  this  were  done, 
it  would  enable  him  to  devote  some  time  to  his 
private  business,  and  render  a  high  salary  less 
important.  If  the  appointing  power  for  instance, 
was  taken  from  him,  he  would  have  less  neces- 
sity for  a  private  secretary,  and  would  be  re- 
lieved from  a  load  of  duty.  Better  leave  it  to  the 
legislature.  The  people  would  be  better  satis- 
fied with  it.  Another  reason.  If  the  governor 
was  to  reside  here  for  all  time  to  come,  there 
might  be  a  reason  for  continuing  this  large  sala- 
ry. But  the  time  might  come — and  it  was  not 
far  distant,  when  the  Governor  would  live  fur- 
ther west,  where  he  could  live  cheaper,  where 
the  habits  of  the  people  were  more  simple,  and 
where  this  salary  would  not  be  needed.  The 
seat  of  government  might  be  removed  to  Oneida, 
perhaps  farther  west  to  Onondaga. 

Mr.  RICHMOND  was  of  opinion  that  a  man 
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might  live  there  without  moneyj  that  there  was 
salt  enough  there  to  save  him. 

Mr.  RHOADES  replied,  that  salt  had  saved 
the  state  an  immense  amount  of  money.  [A 
laugh. J  It  might  save  all  the  expenses  of  gov- 
ernment. Salt  Point,  if  the  capitol  was  removed 
there,  might  save  all  that  was  not  expended. — 
But  the  gentleman  from  Monroe  might  be  look- 
ing forward  to  the  time  when  the  Executive 
would  reside  at  Rochester  j  and  Mr.  R.  presum- 
ed he  would  say  that  any  gentleman  qualified 
lor  Governor, and  those  who  would  make  speech- 
es here  were  regaided  as  such,  might  live  there 
at  half  the  amount  of  the  Governor  here.  He 
did  not  know  but  we  might  grow  extravagant 
at  the  west,  in  the  prospect  of  having  the  capi- 
tol there  and  the  Governor  living  among  us.  But 
that  he  thought  not  likely  to  happen. 

Mr.  SWACKHAMER  moved  to  add  to  the 
amendment — 

"  But  in  no  case  shall  he  receive  more  than  $ 4000 
annually." 

Mr.  TILDEN  hoped,  if  we  were  not  going  to 
fix  a  salary  ourselves,  as  he  hoped  we  should 
not — that  we  should  neither  fix  a  maximum  or 
minimum.  He  concurred  generally  in  the  views 
of  the  gentleman  from  Herkimer  as  to  the  pro- 
priety of  striking  out  this  clause,  and  restoring 
the  old  constitution,  which  left  it  to  the  legisla- 
ture with  a  single  restriction  only — that  the  sal- 
ary of  the  Governor  for  the  time  being,  should 
not  be  altered.  There  was  one  case,  he  confes- 
sed, when  he  was  inclined  to  insert  a  specific 
compensation.  He  alluded  to  the  judiciary.  But 
he  saw  no  necessity  for  doing  it  in  any  other 
case. 

Mr.  SALISBURY  was  willing  to  leave  this 
matter  to  legislative  discretion,  within  cer- 
tain bounds.  Make  the  maximum  large  enough 
for  a  fair  and  just  compensation — but  put  some 
limit  to  it — for  if  there  was  a  propriety  in  limi- 
ting legislative  action  in  any  case,  why  not  in 
this.  And  he  should  like  to  see  something  defi- 
nite in  this  respect,  that  it  might  be  known  what 
the  salary  actually  was.  He  did  not  like  this 
back  door  to  the  treasury,  in  the  shape  of  sala- 
ries to  private  secretaries,  rents  and  taxes.  He 
had  drawn  up  an  amendment,  proposing  thatthe 
maximum  should  be  $6000. 

Mr.  LOOMIS:  Fix  a  maximum,  and  that  will 
always  be  the  sum. 

Mr.  SALISBURY  intended  the  limit  should  be 
liberal  enough  to  cover  the  salary  of  a  private 
secretary,  house  rent,  &c.  He  thought  the  Gov. 
ernor  received  as  poor  a  compensation  as  any 
officer  in  the  state.  Even  the  clerk  of  Erie  coun- 
ty, he  found  by  the  returns,  was  receiving  $6000 
a  year. 

Mr.  TILDEN  remarked,  that  though  we 
should  divest  the  Governor  of  the  appointing 
power,  in  a  State  like  ours,  with  its  steady 
growth  and  accumulation  of  business,  the  Gov- 
ernor would  always  have  as  much  to  do  as  any 
one  man  could  properly  discharge.  Mr.  T.  un- 
derstood that  the  applications  for  pardons  were 
about  eight  a  day — and  if  the  Governor  had  no- 
thing else  to  do  than  to  pass  on  all  these  cases, 
he  would  be  pretty  well  employed.  We  could 
not  and  ought  not  to  adopt  a  rigid  rule  of  com- 
pensation— not  to  be  changed  by  circumstances. 
Nor  did  he  believe  that  the  Executive  duties 


t  would  be  so  far  diminished  as  to  allow  him  to 
devote  any  portion  of  his  time  to  his  private  af- 
fairs. He  was  for  moderate  salaries — yet 
such  salaries  as  would  command  the  requisite 
talent.  There  might  be  false  economy  in  sala- 
ries as  well  as  other  things.  He  would,  how- 
ever, fix  no  limit — though  if  any  were  made,  he 
should  prefer  $6,000  to  $4,000. 

Mr.  WOOD  said  the  past  history  of  the  state 
showed  that  $4,000  would  command  the  requi- 
site talent — and  the  price  of  living  was  so  varia- 
ble, that  some  scope  should  be  allowed. — 
He  would,  therefore,  fix  a  maximum  compensa- 
tion, leaving  the  legislature  to  reduce  it  accord- 
ing to  circumstances,  and  to  pay  the  private  se- 
cretary a  proper  compensation. 

Mr.  TAGGART  urged  that  the  amount  of 
salary  should  be  established  by  law  -,  without 
maximum  or  minimum  being  suggested  here. — 
And  he  trusted  before  the  Convention  adjourned, 
we  should  provide  that  no  officer  of  the  govern- 
ment should  receive  any  compensation,  by  way 
of  fees  or  perquisites  or  expenses,  beyond  their 
regular  salaries. 

Mr.  PATTERSON  thought  there  was  ano- 
ther item  of  expense  incurred  by  the  Executive 
that  had  been  overlooked  here — and  that  was 
his  postage.  He  had  understood  that  that  had 
amounted  under  the  old  rates  to  between  7  and 
$300  a  year.  Now,  if  we  were  going  to  fix  his 
salary,  all  these  things  should  be  taken  into  ac- 
count. His  own  opinion  was'that  no  man  with 
a  family,  could  live  here  on  $4,000.  And  if  any 
body  supposed  the  Governor  could  get  along 
without  a  private  secretary,  he  had  only  to  step 
into  his  room,  any  day,  to  be  convinced  of  his 
error.  The  applications  for  pardon  alone,  were 
five  or  six  a  day.  And  the  applications  lor  cha- 
rity were  even  more  numerous — for  there  was 
scarcely  a  poor  person  who  happened  to  get 
inside  of  Albany,  who  did  not  apply  to  the  Gov- 
ernor for  assistance — thinking  that  his  salary 
was  immense,  and  that  no  other  beggar  had 
though'  of  applying.  And  the  cheapest  way  to 
get  rid  of  these  annoyances  was  by  paying  for 
it.  When  yo  u  placed  a  man  in  that  position, 
you  should  take  into  consideration  all  the  cir- 
cumstances connected  with  it.  He  would  not 
give  an  extravagant  salary;  but  it  should  be  a 
just  one,  and  should  be  enough  to  command  the 
requisite  talent.  Whether  we  paid  it  or  the  le- 
gislature, he  cared  little.  But  if  we  were  to  fix 
it,  he  desired  that  members  should  vote  under- 
standingly. 

Mr.  WOOD  thought  $4,000  would  be  a  fair 
salary  for  the  Governor.  His  stationery,  post- 
age, secretary,  &c,  he  would  have  provided  for 
by  law. 

Mr.  STETSON  asked  the  mover  to  change 
the  phraseology  of  his  amendment,  by  striking 
out  the  words  "during  the  term  for  which  he 
shall  have  been  elected,"  and  to  substitute  "af. 
ter  his  election,  and  during  his  continuance  in 
office." 

Mr.  TAGGART  assented  to  that— [and  it 
became  part  of  his  amendment.] 

Mr.  TALLMADGE  asked  indulgence  whilst 
he  attempted  to  bring  the  question  back  where 
it  should  be — to  a  discussion  of  first  principles, 
such  as  belonged  to  a  constitution — and  not  of 
the  minute  details  which  belonged  to  legislation. 
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That  he  might  not  be  misunderstood,  he  would 
say  that  he  thought  the  committee  did  right  in 
reporting   on  this   question  of  salary— -for  the 
matter  was  expressly  referred  to  them,  and  it 
was  in  their  discretion  to  recommend  a  specific 
salary  or  some   general  provision   for  the  ar- 
rangement of  it.     Again,  that  he  might  not  be 
misunderstood,    in  the  remarks  he  was  about 
to  submit,   he  intended  no  quibbling  about   the 
precise  amount   stated   here.      Four   thousand 
dollars  was  little  enough.     He  who  received  it 
should  be  worthy  of  it,  be  it  more  or  less.     But 
he  must  say  this  in  regard  to  allowing  the  rent 
and  taxes  on   his  dwelling  house.     Often,  they 
rented  furniture,   either  from  the  owner  of  the 
house  or  the  manufacturer — and  that  might  dou- 
ble the  expense  of  the  house  alone,     fie  men- 
tioned  this  to  show  that  if  we  were  going  into 
the  details  of  this  matter,  we  should  have  to  go 
further  still.    Again,  whilst  he  objected  to  going 
into  this  detail  of  salary  in  this  case,  his  own 
judgment  was  that  if  we  freed  the  legislature 
from  fixing  their  own  salary,  we  should  have 
gone  far  enough  in  the  matter  of  compensation. 
That  done,  they  could  be  safely  left,  under  the 
reservation  suggested  in  the  amendment.     And 
it  would  be  scarcely  respectful  to  the  legislative 
branch,  were  it  practicable  or  necessary  for  us 
to  undertake,  in  the  constitution  to  regulate  all 
the  details  of  government.     The  first  constitu- 
tion stood  from  1777  to  1800 — the  next  from  that 
period  to  1821— and  that  of  1821  had  stood  until 
this   time.     Might  we   not    entertain  the  hope 
that  the  constitution  we  were  engaged   in  fram- 
ing, would  stand  the  test  of  another  quarter  of 
a  century?     And  was  it  not  arrogating  too  much 
for  us  to  attempt  to  fix  all  these  details  of  sala- 
ry?    We  came  here  fresh  from  the  people  of  to- 
day; but  not  from  the   people    of  twenty  years 
hence.     In  his  judgment  it  would  be  arrogating 
to  ourselves  more  than  was  discreet,  to  aitempt 
to  say  what  the  Governor's  salary  should  be  for 
the  next   quarter   of  a    century.     But    he    was 
against  exercising  this   power,  to  do  which  in- 
telligently,we  must  go  into  all  these  minute  cal- 
culations  of  postage,  and  house-rent  and  taxes, 
&c,  &e. — and  he  thus   early  expressed   his  re- 
gret that  it  should  be  proposed.     But   it  was  a 
radical  defect  that  there  was  no   prohibition  in 
the  clause  as  it  stood,  against  this   salary  being 
altered,  directly  or    indirectly,  during   the  term 
for  which  the  Governor  shall  have  been  elected. 
That  was  a  great  principle,  and  should   not  be 
lost  sight  of  here      He  had  seen  lobbying  mem- 
bers   active     on     behalf     of    an    Executive, 
to   raise   his    salary    by   a  law   passed  during 
his    term.     Whatever    we   did,    he  urged   that 
we  should   preclude   that,  by   saying  that   the 
compensation  once  fixed  should  not  be  altered  so 
as  to  affect  a  Governor  during  his  term.     Never 
let  him  be  found  catering  for  pence  in  the  lobby 
of  the  legislature.     But  should  we  effect  this  ob- 
ject by  fixing  a  salary,  and  providing  for  house- 
rent  and  taxes,  and   yet   saying  nothing  about 
furniture?     Might  there  not  be  room  for  catering 
there?     He  had  no  allusion  to  any  body  in  this; 
his  remarks  were  general.     His  object,  and  his 
only  object,  was  to  prevent  the  Governor's  sala- 
ry being   altered   during   his   term,  either  from 
motives  of  gain  on  the  one  hand,  <  r  of  hostility 
on  the  other.    And  hence  it  was  that  he  would 


place  a  land-mark  here  as  between  the 
Executive  and  the  legislature.  Besides, 
as  regarding  this  matter  of  postage,  he  was 
quite  sure  every  officer  of  the  government  had 
his  postage  on  official  letters  paid  by  the  state. 
From  the  days  of  Geo.  Clinton  down  to  the  pre- 
sent  hour,  there  had  never  been  a  question  a- 
bout  it.  It  went  to  the  contingent  expenses  of 
each  department,  and  never  burthened  the  indi- 
vidual. But  this  was  a  matter  of  detail  that  was 
not  worthy  the  attention  of  the  Convention.  Our 
business  was  with  principles— general  princi- 
ples— not  with  mere  legislative  details.  The 
amendment  proposed  was  precisely  the  old 
constitution — and  in  one  particular  certainly  ve- 
ry properly.  It  spoke  not  of  salary,  but  of 
compensation.  A  fixed  salary  was  one  thing — 
the  perquisites  another  and  different  thing.— 
Hence  the  importance  of  this  word  compensa- 
tion, which  covered  the  entire  receipts  of  a  pub- 
lic officer,  for  official  services — and  this  compen- 
sation being  once  fixed  by  law,  as  it  should  be, 
not  by  constitution,  there  would  be  no  room  for 
abuse  by  way  of  increase  or  diminution  during 
the  term.  But  that  matter  should  be  left  to  the 
legislature  His  constituents  no  doubt,  would 
prefer  to  have  a  direct  voice  in  that  matter, 
through  the  legislature,  from  time  to  time.  They 
might  not  be  opposed  to  $4000  now.  On  the  oth- 
er hand,  he  had  no  hesitation  in  saying  that  a 
man  who  would  serve  for  less,  should  serve  for 
nothing — for  he  would  not  do  it  unless  a  man  of 
wealth,  and  then  perhaps  he  ought  to  serve  for 
the  honor  of  it.  But  it  was  all  important  to  place 
the  Governor  independent  in  point  of  salary  of 
the  legislature — that  if  he  felt  called  upon  to  ve- 
to any  measure,  it  should  not  be  in  the  power 
of  the  legislature  to  say,  if  you  do,  we  will  reach 
you  through  your  salary.  The  Executive  should 
be  in  a  position  to  overlook,  calmly  and  without 
fear  or  favor,  the  whole  field  of  legislation,  and 
every  agency  in  the  state,  and  should  not  be 
placed  as  it  were  at  the  mercy  of  the  legislature; 
so  that  in  high  party  times,  he  might  be  above 
the  influences  that  might  be  brought  to  bear 
on  him  from  that  source,  and  on  the  other 
hand,  the  legislature  might  not  be  beset  by 
the  friends  of  the  Execurive,  to  raise  his  com- 
pensation. Better  hold  it  where  it  is,  above  all 
better  hold  on  to  this  phrase  compensation — and 
to  the  principle  that  this  compensation  should 
not  be  altered  during  the  term. 

Mr.  WARD  briefly  expressed  his  preference 
substantially  for  the  old  constitution  in  this  res- 
pect, as  proposed  by  the  gentleman  from  Gen- 
essee. 

Mr.  SWACKHAMER  remarked  that  the  sug- 
gestion that  the  salary  of  the  Governor  might  be 
increased  in  the  shape  of  a  provision  for  furni- 
ture, was  a  good  reason  why  there  should  be 
some  limit  hxed.  He  should  be  willing  to  say 
that  his  salary  should  not  be  more  than  $6000. 
nor  less  than  $5000. 

Mr.  BASCOM  disliked  this  idea  of  a  maxi- 
mum. That  was  the  way  in  which  a  creat  ma. 
ny  salaries  were  fixed— for  very  soon  the  maxi- 
mum became  the  settled  amount.  He  should  be 
glad  to  see  salaries  fixed  in  the  constitution— 
but  there  was  force  in  the  remark  of  the  gentle- 
man from  Dutchess,  (Mr.  Tallmadge)  that  if 
our  constitution  was  to  endure  for  a  quarter  of 
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a  century,  we  could  not  see  the  contingencies 
that  might  arise  requiring  changes  in  this  res- 
pect. If  we  were  to  have  a  convention  regular- 
ly every  ten  years,  then  there  might  be  a  pro- 
priety iri  fixing  salaries.  As  it  was,  the  proposi- 
tion of  the  gentleman  from  Genesee  was  the  safe 
ground—without  maximum  or  minimum. 

Mr.  BRUCE  was  entirely  opposed  to  leaving 
any  part  of  this  to  the  legislature.  He  was  for 
fixing  the  salary  of  the  Governor  in  the  consti- 
tution. Gentlemen  seemed  to  imagine  that  we 
were  making  a  progressive,  constitution.  Mr. 
B.  conceived  that  it  was  to  be  the  ground- work 
of  law  as  long  as  it  endured,  and  if  circumstan- 
ces required  that  it  should  be  altered,  let  the 
people  set  to  work  and  remodel  it.  He  was 
averse  to  leaving  this  matter  of  salaries  to  be  a 
topic  for  party  agitation  by  party  demagogues — 
for  nothing  was  easier  than  for  them  to  raise 
a  cry  about  high  salaries,  to  draw  off  public 
attention  from  important  issues,  and  make 
our  elections  hinge  on  some  mere  abstraction  of 
this  sort.  He  would  make  a  plain  matter-of- 
fact  instrument  of  this.  He  would  have  every 
thing  fixed  in  it,  with  no  room  for  additions, 
under  pretence  of  house  rent  or  furniture  or  by 
perquisites.  At  the  same  time,  he  was  not  pre- 
pared to  say  what  the  salary  of  the  Governor 
should  be.  He  was  willing  that  it  should  be 
liberal  and  ample,  but  he  wanted  it  fixed  and 
known. 

Mr.  SALISBURY  was  decidedly  in  favor  of 
fixing  a  limit  beyond  which  the  legislature 
should  not  go  in  the  way  of  salary  or  compensa- 
tion— and  he  would  have  that  limit  include  eve- 
ry thing — and  include  fees  or  perquisites  of  every 
kind  or  description.  He  approved  of  the  amend- 
ment of  the  gentleman  from  Genesee,  as  far  as 
it  went — but  it  left  the  matter  too  much  at  the 
discretion  of  the  legislature.  He  thought  it  our 
duty  to  guard  the  treasury  in  respect  to  salaries, 
as  well  as  in  every  thing  else.  And  he  should 
be  very  much  disappointed  if  this  body  did  not 
put  some  wholesome  restraints  on  the  legisla- 
ture in  regard  to  the  expenditure  of  the  public 
money.  And  he  would  begin  with  this  matter 
of  salaries.  He  had  no  objection  to  a  maximum 
oi  $6000,  but  he  wanted  some  limitation. 

Mr.  DANFORTH  agreed  substantially  with 
the  two  gentlemen  who  had  spoken  last,  that 
the  compensation  of  the  Governor  should  be 
fixed  by  the  constitution.  He  would  do  this  as 
one  means  of  relieving  the  legislature  from 
some  portion  of  their  duties.  The  complaint 
was  that  they  had  too  much  business.  Such 
were  the  complaints  that  reached  him,  and  he 
believed  that  his  constituents  expected  him  to 
aid  in  placing  checks  and  guards — he  believed 
that  was  the  phrase,  (Mr.  Morris— That's  it,) 
on  the  legislature,  in  reference  to  expenditures 
of  the  publie  money  particularly.  They  did 
not  believe  the  legislature  was  in  a  condition 
from  year  to  year  to  have  the  purse-strings  of 
the  state  in  their  hands  without  any  restriction. 
What  portion  of  the  sessions  of  the  legislature 
might  not  be  occupied  in  fixing  salaries  ? — espe- 
cially of  the  Governor,  if  he  should  happen  to 
be  of  the  party  opposed  to  the  majority  in  the 
legislature— a  case  that  might  arise.  He  would 
guard  against  such  a  contingency,  by  fixing  the 
salary  is  the  origanic  law,  and  submitting  it  to 


the  people.  They  were  looking  for  it,  he  ap. 
prehended,  not  only  in  regard  to  the  Governor, 
but  the  state  legislature  and  the  judiciary. 
He  repeated,  we  should  sustain  the  report  of 
the  committee,  so  far  as  it  fixed  the  salary — the 
precise  amount  he  had  not  determined  in  his  own 
mind. 

Mr.  WOOD'S  amendment  fixing  the  maximum 
at  $4,000,  was  negatived. 

Mr.  SALISBURY  then  proposed  to  fix  the 
maximum  at  $6,000. 

Mr.  DANA  proposed  $4,000  annually  for  the 
governor,  and  $600  annually  for  his  private 
secretary — but  the  motion  was  ruled  out  of  order. 

Mr.  SIMMONS  proposed  to  add  to  the  amend- 
ment : — 

'•  But  such  compensation  shall  in  no  case  be  less  than 
#2,500  nor  more  than  $ 5,000  per  annum." 

Mr.  SIMMONS  thought  $5,000  would  be  a 
proper  sum,  but  he  did  not  want  to  fix  the  limit 
at  such  a  sum  as  to  induce  the  going  up  to  that 
limit;  he  would  therefore  fix  $5,000  as  the  max- 
imum and  $2,500,  the  half  of  the  maximum,  as  the 
minimum.  He  wished  to  guard  also  against  such 
a  squabble  as  once  occurred  in  Kentucky,  where 
the  legislature,  desiring  to  legislate  out  of  being 
a  co-ordinate  branch  of  the  government,  reduced 
the  emoluments  to  25  cents.  He  thought  $5,- 
000  would  be  enough,  and  the  gentleman  from 
Chautauque  would  perhaps  bear  in  mind  that 
applications  for  charity  were  somewhat  in  pro- 
portion to  the  known  income  of  the  person  appli- 
ed to.  It  would  be  better  to  reduce  the  salary 
down  to  the  Governor's  wants.  He  should  be 
well  enough  satisfied  to  fix  a  round  sum,  but 
that  would  be  a  little  Inconvenient — they  could 
not  carry  the  analogy  through:  there  are  a  thou- 
sand offices  and  if  they  fixed  one  they  should  go 
through  the  whole  list.  He  had  no  distrust  of  the 
legislature  and  he  was  satisfied  that  the  legisla- 
ture would  fix  a  reasonable  limit. 

Mr.  MORRIS  thought  there  was  reason  why 
the  Governor's  salary  "should  be  fixed,  if  no  oth- 
ers were.  The  Governor  by  the  exercise  of  the 
veto  power  for  instance,  might  occasion  a  con- 
flict with  the  legislative  branch,  and  thus  these 
co-ordinate  branches  of  the  government  might 
be  eoadjutors  against  each  other.  [Laughter.] 
There  might  be  another  good  reason  why  it 
should  be  fixed,  for  they  had  heard  in  the  course 
of  a  debate  this  morning  that  it  was  a  very  im- 
proper thing  for  a  man  to  tax  his  own  costs. 
One  gentleman  had  proposed  $2,500,  but 
no  man  could  be  got  for  that  who  was 
fit  to  be  a  Governor.  A  man  certainly  might 
make  money  at  that  rate  if  he  lived  on  crackers 
and  cheese  and  slept  in  the  park  (laughter);  but 
such  a  man  would  not  be  fit  to  be  Governor  of 
the  great  state  of  New  York.  It  was  true  they 
could  arrange  it  so  that  the  legislature  should 
not  reduce  the  amount  during  the  term  for  which 
he  is  elected.  But  there  were  some  of  them 
there  old  enough  and  not  very  old  either,  n)t  to 
have  forgotten  that  there  are  sometimes  high 
conflicting  party  scenes.  Some  conflicts  have 
occurred  between  a  Governor  and  a  legislature. 
It  should  be  remembered  that  in  a  legislature 
there  have  been  such  things  as  accidental  ma- 
jorities and  they  have  sometimes  felt  that  after 
a  coming  election  they  would  have  to  remain  at 
home,  and  that  the  Governor  they  had  been 
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fighting  with  would  be  re-elected,  and  there- 
fore if  they  had  the  power  to  reduce  his  salary, 
they  might  be  induced  to  do  it;  for  they  might 
talk  of  the  delegated  power  of  the  elected  as 
much  as  they  pleased,  yet  they  were  all  pos- 
sessed of  the  ordinary  feelings  of  human  na- 
ture, and  these  would  sometimes  block  up  the 
sense  of  justice  and  integrity.  To  guard  against 
that — to  guard  against  the  consequences  of  that 
irritation  which  such  a  legislature  might  feel  to- 
wards a  man  for  doing  his  duty — doing  that 
which  would  make  him  -  popular  with  the 
mass  and  secure  his  re- election — for  go- 
ing counter  to  their  wishes,  they  might  de- 
termine to  cut  his  comb  by  reducing"  his  salary 
— if  they  could  not  prevent  his  re-election,  hav- 
ing the  purse-strings,  they  could  starve  him— to 
guard  against  that,  if  there  was  one  officer  more 
than  another  to  be  appointed  under  the  consti- 
tution, whose  salary  should  be  fixed-  it  was  the 
Executive  of  the  state.  The  next  was  the  legis- 
lature. He  would  tie  both  up.  He  should  vote 
against  all  these  amendments,  expressing  the 
hope,  however,  that  his  learned  friend  (Mr. 
Simmons),  who  believed  that  $5,000  was  not  too 
much,  would  put  that  in. 

Mr.  STETSON  expressed  his  obligations  to 
the  gentleman  from  New- York  (Mr.  Morris) 
for  the  speech  he  had  made,  in  which  Mr.  S. 
fully  concurred,  except  so  far  as  it  went  for 
fixing  salaries.  He  agreed  that  in  such  a  con- 
tingency as  a  conflict  between  executive  and  le- 
gislative power,  vindictive  feelings  might  be  en- 
gendered and  the  legislature  might  attempt  to 
;ut  down  the  salary  of  the  Governor  for  his 


second  term.  He  had,  therefore,  suggested 
this  change  of  phraseology  so  as  to  prevent 
any  such  change  "  during  his  continuance  in 
office."  This  was  the  language  used  in  the  Mis- 
souri constitution,  and  he  was  of  opinion  would 
accomplish  the  object. 

The  question  was  then  taken  on  the  amend- 
ment of  Mr.  SIMMONS,  and  it  was  negatived. 
Mr.  SWACKHAMER  moved  to  add  to  the 
end  of  the  amendment  of  the  gentleman  from 
Genesee  (Mr.  Taggart)  the  words.  "  the  an- 
nual compensation  shall  not  at  any  time  exceed 
$6,000,  nor  be  less  than  $5,000." 

Mr.  TOWNSEND  thought  that  would  meet 
the  objections  of  several  gentlemen,  for  that  was 
about  the  rate  of  fluctuations  of  money  at  times. 
The  amendment  was  lost. 
The  amendment  submitted  by  Mr.  TAG- 
GART was  then  agreed  to,  65  voting  intkc  affir- 
mative— the  negatives  not  counted. 

On  the  motion  of  Mr.  CROOKER  the  com- 
mittee  rose,  and  reported  progress,  and  obtained 
leave  to  sit  again. 

Mr.  JORDAN  offered  a  resolution  in  relation 
to  the  noise  occasioned  by  the  passing  of  carria- 
ges through  the  streets,  and  contemplating  an 
appeal  to  the  Common  Council  to  diminish  the 
annoyance. 

Mr.  HARRIS  appealed  to  the  gentleman  from 
Columbia  to  let  his  resolution  lie  on  the  table  as 
his  object  would  be  accomplished  without  any 
further  action. 

Without  taking  any  question  thereon,  on  the 
motion  of  Mr.  LOOMIS  the  Convention  adjour- 
ned to  Monday  morning  at  10  o'clock. 


MONDAY, 

Prayer  by  the  Rev.  Mr.  Huntington. 

HOUR  OF  MEETING. 

Mr.  CHATFIELD  offered  thefollowing:— 

Resolved,  That  after  to-day  the  daily  sessions  of 
this  Convention  shall  commence  at  nine  o'clock  in  the 
morning 

Mr.  SIMMONS  said  it  seemed  to  him  this 
would  be  more  proper  after  the  reports  of  com- 
mittees were  all  in.  The  afternoon,  with  the 
extreme  heat  of  the  weather,  would  be  worse 
than  useless  to  a  committee,  for  it  would  have 
an  unfavorable  effect  on  the  spirits  and  on  re- 
flection. He  was  of  opinion  the  resolution  had 
better  lie  on  the  table  for  a  week.  He  wanted  a 
little  time  to  think  of  his  duty  in  this  Conven- 
tion ;  for  there  was  less  advantage  in  declama- 
tion in  this  body,  than  in  consideration  out  of 
it.     He  moved  to  lay  it  on  the  table. 

Mr.  F.  F.  BACKUS  hoped  the  resolution 
would  be  adopted.  If  they  were  there  from  nine 
to  a  quarter  to  two,  that  time  might  be  sufficient 
for  all  the  purposes  of  the  Convention. 

The  motion  to  lay  on  the  table  was  lost. 

Mr.  STRONG  had  no  objection  to  meet  at  nine 
o'clock  ;  but  he  thought  they  should  provide  for 
an  adjournment  at  one  o'clock.  He  moved  such 
an  amendment. 

Mr.  CHATFIELD  hoped  there  would  be  no 
restriction  of  that  kind,  for  the  majority  had  al- 
ways that  under  its  control 


JULY  13. 

Mr.  STRONG  withdrew  his  amendment. 

Mr.  SIMMONS  said  if  they  were  to  meet  at 
nine,  there  was  no  use  in  throwing  away  the  in. 
ter mediate  hour  between  the  breakfast  time  and 
9  o'clock.  He  thought  they  had  better  come  in 
at  8  o'clock  and  adjourn  at  12;  but  it  was  a  very 
bad  apportionment  to  come  here  at  a  time  when 
it  was  beginning  to  be  very  hot.  No  man  would 
do  his  own  business  at  home  in  such  a  manner; 
no  man  whose  business  depended  on  the  exer- 
cise of  mind.  If  we  met  at  8  o'clock  and  sat  till 
12,  we  might  by  and  by  meet  again  at  3  o'clk. 
To  that  he  had  no  objection.  He  moved  so  to 
amend  as  to  fix  the  hour  of  meeting  at  8  o'clock, 
and  on  that  he  would  call  the  yeas  and 
nays. 

Mr.  CHATFIELD  had  personally  no  objec- 
tion  to  that;  he  could  come  as  early  as  the  gen- 
tleman from  Essex — even  at  5  o'clock,  if  neces- 
sary. He  however  had  fixed  9  o'clock,  because 
he  believed  that  was  as  early  an  hour  as  the 
majority  could  be  got  there.  He  had  several 
times  attempted  by  resolutions  to  expedite  the 
business  of  the  Convention,  but  gentlemen  had 
interposed  objections,  and  appeals  had  been 
made  to  wait.  Now  when  were  they  to  get  rid 
of  this  eternal  answer— by  and  by?  The  gen- 
tleman  from  Essex  now  wanted  a  delay  of  a 
week;  but  Mr.  C.  apprehended  the  time  had 
i  come  when  they  should  expedite  business.    If  it 
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was  to  be  8,  well  8  be  it  then;  but  he  feared  the 
majority  would  not  be  got  there  at  that  time. 

Mr.  SIMMONS  was  a  little  too  far  advanced 
in  life  to  go  off  on  the  impulse  of  the  moment; 
but  he  thought  it  was  due  to  the  people  that  they 
should  have  the  best  time  of  the  members  of  the 
Convention.  If  they  came  there  at  9  o'clock, 
there  was  an  intermediate  hour  from  the  break- 
fast lime  of  which  no  use  could  be  made.  But 
if  they  came  at  8  o'clock  they  would  be  able  to 
devote  4  or  5  hours  to  their  duties,  and  they 
would  then  have  time  to  read  over  their  docu- 
ments out  of  the  House.  They  could  not  make 
a  constitution  any  more  than  they  could  do  ordi- 
nal y  legislation,  by  simple  debate.  Now  hith- 
erto he  had  not  had  time  to  read  all  his  docu- 
ments and  yet  where  he  lived  he  was  called  a 
man  of  some  industry.  He  hoped  they  should 
come  at  8  o'clock  and  adjourn  at  their  discretion 
— whether  at  12  or  1  o'clock,  and  then  in  the  af- 
ternoon they  could  get  prepared  for  the  ensuing 
morning's  business,  and  get  some  new  ideas  ; 
thereby  relieving  them  from  the  necessity  of  re- 
peating those  already  uttered. 

Mr  LOOMIS  had  felt  for  some  time  impres- 
sed and  strongly  impressed  with  the  great  neces- 
sity devolving  on  the  members  of  this  Conven- 
tion to  be  diligent  in  their  business.  He  was 
forcibly  struck  with  the  remark  of  the  gentleman 
from  Kings  the  other  day,  (Mr.  Bergen,) — that 
we  at  that  time  had  but  102  working  days.  Now 
we  have  but  96  from  this  time  to  the  election. 
If  they  struck  out  2  days,  leaving  only  one 
calendar  month  for  consideration  by  the  people, 
they  should  have  but  4  days  to  devote  to  each 
of  the  reports  of  the  committees,  and  here  they 
had  been  more  than  a  fortnight  on  2  or  3  sections 
of  the  first  report  made  by  a  committee.  Six 
weeks  ot  the  session  have  elapsed  and 
less  than  one  fourth  of  the  committees  have  re- 
ported. This  delay  might  lead  them  to  the  con- 
clusion that  these  reports  would  come  remarka- 
bly well  considered  by  the  committees,  and  there- 
fore less  consideration  might  be  necessary  on 
the  part  of  the  Convention.  He  nevertheless 
thought  they  shoufd  spend  their  afternoons  in 
other  duties  than  those  of  the  sessions  of  the 
Convention,  but  he  was  willing  to  meet  at  as 
early  an  hour  as  the  convenience  of  members 
would  permit.  He  would  not  consent  yet  to 
hold  afternoon  sessions  as  suggested  by  the  gen- 
tleman /rom  Essex,  until  the  committees  had 
/  time  to  complete  their  reports. 

Mr.  SIMMONS  explained  that  the  gentleman 
from  Herkimer  had  misunderstood  him. 

Mr.  LOOMIS  then  passed  to  another  point  in 
connection  with  the  discussions  here.  He  had 
been  pained  to  see  the  latitude  which  had  been 
taken  in  debate,  much  of  it  being  irrelevant  to 
the  immediate  question  before  the  Convention, 
for  the  last  two  or  three  weeks;  and  he  hoped 
they  might  hereafter  find  that  the  occupant  of 
the  Chair  would  feel  himself  compelled  to  limit 
the  debate  to  the  subject  under  debate.  He 
desired  to  see  these  subjects  fully  discussed. — 
They  are  never  too  fully  discussed  so  long  as 
they  were  confined  to  the  question — for  such 
debates  are  almost  always  short  necessarily. — 
If  members  would  take  these  views—if  they 
would  see  the  necessity  of  abridging  these  dis- 
cussions and  consuming  no  more  time  than  is 


necessary  to  a  full  and  free  discussion,  if  they 
met  at  9  o'clock  they  should  have  probably  a 
proper  adjustment  of  their  time. 

Mr.  RUSSELL  objected  to  \he  amendment  to 
fix  8  o'clock  as  the  hour  of  meeting.  He  thought 
it  would  be  impracticable,  or  ac  least  extremely 
inconvenient,  for  most  of  them  breakfasted  at 
half-past  7  o'clock,  and  therefore  those  who  liv- 
ed far  from  the  capitol  could  not  be  here  at  that 
time.  He  thought,  as  they  could  not  at  all  times 
hear  all  that  was  said  in  the  course  of  their  de- 
bates, that  the  morning  hour  from  8  to  9  could 
be  very  profitably  occupied  in  reading  and  re- 
viewing the  debates  of  the  preceding  day  in  the 
daily  newspapers. 

Mr.  STETSON  moved  the  previous  question. 

Mr.  SIMMONS  said  he  did  not  desire  to  press 
his  motion  against  the  wishes  of  the  house;  he 
therefore  withdrew  it. 

The  resolution  was  then  passed  fixing  the 
hour  of  meeting  at  9  o'clock. 

COUNTY  SUPERINTENDENTS. 

Mr.  PENNYMAN  offered  the  following, 
which  was  adopted: — 

Resolved,  Thnt  committee  number  seven  be  instruct- 
ed to  enquire  into  the  expediency  of  abolish  ng  the  of- 
fice of  county  superintendent  of  common  schools. 

TAXATION  OF  PERSONAL  PROPERTY 
Mr.  MURPHY  offered  the  following:— 
Resolved,  That  the  Comptroller  be  requested  to 
cause  to  be  prepared  and  furnished  to  this  Convention; 
a  statement  showing  the  amount  ol  the  capital  stock 
actually  paid  in,  and  secured  to  be  paid  in,  of  the 
moneyed  or  stock  corporations  driving  an  income  or 
profit,  from  their  capital  or  otherwise,  including  free 
banking  associations,  and  having  their  principal  office 
or  place  for  transacting  their  financiTi  concerns  in  the 
city  and  county  of  New  York;  and  also  showing  what 
portions  of  such  capital  stock  are  held  by  persons  re- 
siding respectively  in  the  said  citv  and  county,  else- 
where in  the  state  of  New  York,  elsewhere  in  the 
United  States,  and  by  persons  residing  out  of  the  limits 
of  the  United  -tates,  and  also  the  amount  of  such  stock 
it  any  belonging  to  th  state,  and  to  incorporated  lite- 
rary an  I  charitable  institutions;  and  that  such  sta  e- 
meot  distinguish  the  amount  so  held  in  each  of  said 
corporations  and  associations. 

Mr.  TAGGART  said  he  should  like  to  hear 
some  reason  for  calling  upon  the  Comptroller 
for  all  the  information  contemplated  by  that  re- 
solution. 

Mr.  MURPHY  said  there  were  various  rea- 
sons. They  were  approaching  a  discussion  when 
it  would  be  well  to  know  how  much  of  the  stock 
of  the  incorporated  companies  of  this  state  are 
held  elsewhere  than  in  this  state.  His  particu- 
lar object  in  offering  this  resolution  was  in  re- 
gard to  the  duties  of  the  special  committee, 
which  was  raised  on  the  motion  of  the  gentle- 
man from  New  York  (Mr.  Morris)  whopropo- 
sed,  for  the  consideration  of  this  Convention,  a 
proposition  to  be  inserted  in  the  constitution  to 
tax  personal  property  where  it  was  used  and  not 
at  the  domicil  of  the  owner.  There  are  in  the 
city  of  New  York  many  incorporated  compa- 
nies  and  associations,  the  capital  of  which  is  not 
all  held  by  the  people  of  the  city  of  New  York, 
but  by  persons  residing  elsewhere,  in  the  state 
and  out  of  the  state  and  out  of  the  United  States. 
The  capital  of  those  cpmpanies  and  associations 
exceeds  thirty  millions  of  dollars,  which  is  as- 
sessed in  the  city  of  New  York.  That  city  has 
drawn  together  that  capital  and  she  enjoys  the 
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benefit  of  it,  and  he  was  willing  she  should,-  but^ 
some  nevertheless  might  object  that  after  hav- 
ing drawn  in  all  this  capital  from  all  other  parts 
of  the  state,  she  should  have  the  right  to  tax 
other  property  which  is  now  exempt  from  her 
taxation. 

Mr.  TAGGART  was  satisfied  with  the  ex- 
planation 

Mr.  TOWNSEND  suggested— while  he  did 
not  object  to  the  resolution — that  it  should  be 
narrowed  in  its  details  or  it  might  require  so 
long  to  prepare  an  answer  that  it  would  be  use- 
less for  all  practical  purposes  when  it  should  come 
in. 

Mr.  MURPHY  replied  that  the  Comptroller 
had  already  a  list  of  all  these  companies  and  as- 
sociations, and  by  addressing  a  letter  to  them 
severally,  they  could  furnish  all  the  required  in- 
formation without  much  trouble. 

Th°  ^solution  was  then  adopted. 

Mr.  RUGGLES  presented  the  following  which 
had  been  forwarded  to  him  from  a  highly  re- 
spectable gentleman.  It  was  on  the  subject  of 
taxation,  which  is  already  before  a  committee 
of  the  Convention,  but  there  were  some  sugges- 
tions which  were  not  yet  referred  and  therefore 
he  desired  this  resolution  to  go  to  that  commit- 
tee. The  resolution  was  referred  to  the  2nd 
standing  committee,  as  follows  : — 

Resolved,  That  it  be  referr  d  to  the  standing  com- 
mittee number  i  wo,  to  inquire  into  the  expediency  of 
adopting  a  permanent  and  uniform  system  of  taxation, 
which  shnll  operate  equally  upon  all  classes  of  citi- 
zens, which  shall  regard  actual  property,  whether 
re  «1  or  personal,  including  all  debts  due  from  solvent 
debtors,  as  the  only  legitimate  object  of  taxation;— 
which  shall  define  what  is  real  and  '  h^tt  is  personal 
property,  and  shall  take  from  tne  legislature  "he  power 
of  converting  t he  one  into  the  oiher,  and  thereby  inter- 
fering with  private  and  vested  right?— which  shall  pro- 
tect the  citizen  against  double  taxation  In  any  form  or 
under  any  pretence  whatever— which  shall  secure  to 
resident  citizens  the  right  to  be  assessed  for  'heir  per- 
sonal estate  in  the  city,  town  and  county  where  they 
reside  and  not  elsewhere — and  which  shall  assert  and 
perpetuate  the  principle  of  assessing  all  property  at 
its  full  value  subject  however  to  a  deduction  on  ac- 
count of  any  debts  which  the  owner  may  in  goud  faith 
have  contracted  and  be  liable  to  pay;  so  thnt  each  one 
may  bear  his  due  proportionate  share  of  the  public 
burthens  according  to  the  value  of  what  he  really 
possesses. 

Mr.  SHEPARD  moved  that  copies  of  the 
journal  of  the  Convention  be  transmitted  to 
the  corporation  of  the  city  of  New-York,  as  the 
same  is  published.  He  explained  his  object  to 
be  to  furnish  the  information  it  contained  for  the 
use  of  the  Convention  sitting  in  the  city  of  N. 
York  to  revise  its  charter. 

The  resolution  was  adopted  after  being  amend- 
ed in  several  particulars,  one  of  which  provided 
for  the  transmission  of  the  documents  as  well  as 
journal,  at  the  close  of  a  conversation  in  which 
Messrs.  SHEPARD,  CONELY,  PATTER- 
SON and  some  others  took  part. 

EXECUTIVE  DEPARTMENT. 

The  Convention  went  into  committee  of  the 
whole  on  the  article  reported  by  committee  No. 
five,  in  relation  to  the  powers  and  duties  of  the 
Executive,  Mr.  CHATFIELD  in  the  chair. 

Mr.  STOW  wished  to  enquire  before  they 
passed  from  the  fourth  section,  if  they  would  be 
at  liberty  to  move  amendments  in  the  House 


that  had  not  been  offered  in  committee  of  the 
whole. 

The  CHAIRMAN  replied  in  the  negative. 

Mr.  STOW  said  he  understood  that  to  result 
from  a  special  rule  of  the  Legislature  and  of 
congress,  and  not  from  the  parliamentary  law. 
He  wished  to  call  the  attention  of  the  committee 
to  this  subject  and  to  intimate  his  opinion  that 
they  would  find  it  necessary  to  depart  from  the 
rule  they  had  established  in  this  respect.  He 
should  now  move,  for  the  purpose  of  having 
the  opportunity  to  renew  it  hereafter,  to  strike 
out  of  the  3rd  line  of  section  4,  the  words  or  the 
Senate  only.  His  object  was,  that  if  they  adop- 
ted what  it  appeared  to  be  the  inclination  of  the 
Convention  to  adopt— though  he  was  not  fully 
in  favor  of  it — that  the  Senate  shall  not  partake 
of  the  appointing  power,  then  the  provision  to 
convene  the  Senate  was  useless  and  ought  to  be 
stricken  out. 

Mr.  MORRIS  said  as  he  understood  it,  the 
real  object  of  the  learned  gentleman  was,  to  be 
prepared  to  make  this  article  comport  with  sub- 
sequent articles  of  the  constitution  that  might  be 
adopted. 

Mr.  STOW  assented. 

Mr.  MORRIS  then  stated  that  when  the  com- 
mittee shall  have  got  through  this  article  he  in- 
tended to  move  that  any  further  action  be  sus- 
pended until  the  Convention  shall  have  passed 
upon  other  articles,  and  for  the  reason  he  as- 
signed when  he  introduced  the  article  now  be- 
fore the  committee,  namely  that  he  had  no  doubt 
the  action  of  the  Convention  on  other  articles 
would  make  it  necessary  to  alter  this  in  some 
respects.  Therefore  to  give  an  opportunity  to 
do  that  he  should  ask  that  this  article  as  amen- 
ded by  the  committee  of  the  whole  be  laid  on 
the  table  without  granting  leave  to  sit  again. 

Mr.  STOW  said  that  was  only  another  mode 
of  arriving  at  the  same  result  j  yet  he  did  not 
see  how,  according  to  the  rules  under  which  they 
were  acting,  they  could  arrive  at  this  or  any 
other  amendment,  unless  they  were  offered  in 
committee  of  the  whole.  He  did  not  wish  to 
press  his  motion  further  than  was  necessary  to 
keep  it  within  his  power  to  offer  it  hereafter. 

Mr.  TALLMADGE  denied   that  they  could 
not  move  in  Convention  amendments  which  had 
not  been  offered  in  committee  ot  the  whole.     He. 
briefly  explained  the  position  which  he  assumed. 

Mr.  W.  TAYLOR  made  some  remarks  on  the 
same  subject. 

Mr.  STOW  said  that  having  accomplished  his 
object  he  would  withdraw  his  amendment. 

Mr.  FLANDERS  moved  to  strike  out  "  The 
Governor  shall  be  general  and  commander- 
in-chief  of  all  the  militia,  and  admiral  of  the 
navy  of  the  state7'  and  insert  the  "  The  Gover- 
nor shall  be  commander-in-chief  of  all  the  mil 
itary  and  naval  forces  of  the  state." 

The  amendment  was  agreed  to. 

No  further  amendments  being  offered  to  the 
4th,  the  committee  passed  on  to  the  fifth  sec- 
tion, relating  to  the  pardoning  power.  s 

The  Secretary  then  read  the  fifth  section  as 
follows : — 

§  5.  The  Governor  shall  have  power  to  grant  reprieves 
and  pardons  after  conviction,  for  all  offences  except 
treason  and  cases  of  impeachment.  He  may  commute 
sentence  of  death  to  imprisonment  in  a  State  prison  lor 
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life.  He  may  grant  pardons  upon  such  conditions,  and 
with  such  restrictions  and  limitations,  as  he  may  think 
proper.  Upon  conviction  oftreasont  he  shall  have  powet 
to  suspend  the  execution  of  the  sentence)  until  the  case 
thall  he  reported  to  the  Legislature  at  its  next  meeting) 
When  the  Legislature  shall  either  pardon  or  direct  the 
execution  of  the  criminal,  or  grant  a  further  reprieve. 
He  shall  in  his  annual  message  communicate  to  the 
Legislature  each  cse  of  reprieve,  commutation  and 
pardon  granted  since  the  next  previous  annual  message 
of  the  Governor,  stating  the  name  of  the  convtet,  the 
crime  of  which  he  was  convicted,  the  sentence  and  its 
date,  and  the  date  of  the  commutaiion,  pardon  or  re- 
prieve. 

Mr.  STEPHENS  offered  to  amend  by  insert- 
ing  the  following  at  the  end  of  the  10th  line,  af- 
ter the  word  "  reprieve"  : — 

After  the  word  "reprieve,"  in  the  lOthline,  insert  as 
follows  :— li  But  no  repr.eve,  pardon  or  commutation 
shall  he  granted  except  notice  of  the  application  there- 
for, with  the  grounds  or  reasons  thereof,  and  the  names 
of  the  applicants  be  given  for  two  weeks  prior  to  such 
application,  in  such  manner  as  the  Legislature  shall 
determine  " 

Mr.  STEPHENS  said  be  owed  it  to  himself 
to  say  that  the  amendment  was  prepared  by  a 
friend  and  colleague  (Mr.  Nicoll),  who  had 
requested  him  to  offer  it  for  him,  his  colleague 
being  absent.  He  did  not  say  this  with  any 
wish  to  be  understood  as  disapproving  of  it,  for 
he  thought  it  was  creditable  to  his  colleague.  It 
was  necessary  that  there  should  be  some  res- 
traint placed  on  the  pardoning  power.  It  was 
an  axiom  that  the  certainty  of  punishment  was 
a  greater  preventive  of  crime  than  its  severity  ; 
and  as  the  tendency  of  our  laws  is,  and  as  he 
thought  properly  towards  mildness,  it  was  the 
more  necessary  that  punishment  should  be  cer- 
tain j  but  as  the  law  now  stands  there  is  no  cer- 
tainty. The  prison  statistics  according  to  the 
report  which  had  been  made  to  the  Convention, 
showed  that  during  the  last  10  years  60  persons 
had  been  sentenced  to  imprisonment  for  life  ;  the 
average  term  of  imprisonment  of  persons  sen- 
tenced for  life  was  7  years.  The  pardons  of 
those  confined  for  lesser  terms  averaged  1  to  18. 
Now  he  meant  no  imputation  on  the  Executive 
of  this  state,  nor  those  who  preceded  him.  He 
knew  the  difficulties  of  their  position  and  the 
influences  that  were  brought  to  bear  on  them. 
He  knew  that  prayers  and  tears  assailed  them, 
but  there  must  be  a  remedy  and  this  resolution 
goes  as  far  as  it  can  to  ensure  a  remedy.  In  the 
first  place  it  requires  the  publication  of  a  notice 
of  every  application  to  the  Governor.  As  the 
law  now  stands  the  proceedings  are  entirely  se- 
cret and  altogether  exparte.  The  convict  him- 
self or  his  friends  prepared  a  statement  of  his 
trase  which  was  always  a  favorable  one,  fre- 
quently exaggerated,  and  often  false.  And  in- 
stances had  occurred  of  the  application  resting 
upon  forged  papers  throughout.  The  distin- 
guished gentleman  who  now  occupies  the  Exec- 
utive chair,  in  his  report  to  the  Convention,  has 
called  attention  to  the  great  extent  to  which  this 
exparte  business  is  carried.  He  states  expressly 
that  while  the  applications  for  pardons  last  year, 
amounted  to  700,  but  in  16  were  there  any 
remonstrances  or  opposition,  or  unfavorable 
proceedings  of  any  description;  and  of  the  rest 
the  whole  were  placed  in  the  hands  of  the  Ex- 
ecutive, and  perhaps  acted  upon  by  him  without 
any  knowledge  of  the  pendency  of  the  applica- 
tion to  the  parties  against  whom  the  wrong  had 


been  committed,  and  without  being  known  to 
the  people  of  the  state.  Now  it  was  monstrous 
that  a  convicted  felon — a  man  who  had  the  be- 
nefit of  the  wise  provisions  of  our  laws,  and  of 
the  tribunals  of  the  country — who  had  a  learned 
judge  to  preside  at  his  trial,  and  the  aid  of 
learned  counsel,  with  the  privilege  of  examining 
his  own  witnesses — that  such  a  man,  after  being 
thus  tried  and  found  guilty  and  sentenced  to 
punishment,  should  then  come  forward,  and  on 
the  statement  of  himself  or  his  own  friends, 
should  be  again  let  loose  on  the  community  to 
commit  crime  anew.  It  is  a  mockery  of  the 
court  that  tried  him — a  mockery  of  the  witnesses 
who  proved  his  guilt,  of  the  paraphernalia  of 
justice,  of  the  citizens  of  the  state  who  incurred 
the  expense  of  arresting,  prosecuting  and  con- 
victing him.  A  pardon  to  his  mind  was  in  some 
sense  equivalent  to  a  satisfaction  of  a  judgment 
in  a  civil  suit,  and  it  should  never  be  adjudicated 
but  in  presence  of  all  the  parties.  This  notice 
which  his  amendment  proposed,  would  bring  it 
to  the  knowledge  of  all  to  whom  the  wrong  had 
been  done,  and  would  afford  them  an  opportu- 
nity to  make  their  statement.  There  was  no 
doubt  that  in  many  of  these  applications  f»r 
pardons  the  circumstances  set  forth  were  falsej 
but  if  the  wronged  parties  had  an  opportunity 
to  be  heard  they  might  show  that  the  case  stood 
precisely  as  at  the  trial — that  no  one  solitary 
feature  had  been  changed  to  alter  the  position 
in  which  the  prisoner  stood — and  that  they  were 
no  more  entitled  to  a  pardon  from  the  Executive 
than  they  w?ere  to  a  verdict  from  the  jury.  But 
the  resolution  contemplates  something  farther. 
It  not  only  requires  the  publication  of  notice  of 
the  application,  but  a  statement  of  the  grounds 
or  reasons  on  which  it  is  founded,  with  the 
names  of  the  applicants.  This  would  bring  the 
whole  case  under  the  authority  of  responsible 
names  to  the  bar  of  public  opinion.  At  present, 
applications  are  handed  round  and  men  of  re- 
spectability  are  found  from  carelessness  willing 
to  oblige,  and  very  often  from  a  real  feeling  of 
sympathy  for  misery  even  though  they  knew  it 
to  be  the  result  of  crime,  who  are  willing  to 
sign.  Politicians  also  are  a  class  of  men  to 
whom  such  papers  are  presented,  and  perhaps 
in  many  cases  they  sign  recommendations  for 
pardons  as  they  do  recommendations  for  office 
— the  chances  being  a  thousand  to  one  that  it 
will  never  be  known  that  their  names  are 
signed  to  the  application.  The  secrecy  with 
which  the  whole  is  done  invites  and  encourages 
carelessness  and  recklessness  ;  but  if  men  knew 
that  the  whole  case  was  to  be  put  before  the 
public  they  would  pause,  and  no  man  who  de- 
sired the  good  opinion  of  his  fellow  citizens 
would  incautiously  ask  of  the  Executive  to 
throw  open  the  prison  doors,  and  let  loose  again 
upon  society  a  convicted  felon  to  prey  on  the 
public.  He  would  pause  before  he  put  himself 
in  such  a  connection  befor**  his  friends  and  neigh- 
bors. This  would  cut  off  many  applications  to 
the  Executive  for  pardons,  and  there  would  be 
no  such  thing  as  exparte  adjudications.  With 
these  observations  he  submitted  it  to  the  con- 
sideration  of  the  committee. 

Mr.  CROOKER  suggested  that  the  amend- 
ment should  not  come  i®  at  the  place  designated 
by  the  mover. 
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Mr.  MURPHY  concurred  in  the  views  of  the 
gentleman  from  New- York*  as  to  the  pardoning 
power,  and  the  propriety  of  some  limitation 
being  given  to  it.  They  had  all  seen  the  evil 
of  politicians  and  others,  who  might  be  suppo- 
sed to  have  some  influence  at.  Albany,  joining  in 
these  recommendations  for  pardons;  and  when 
the  pardons  had  been  obtained,  and  the  commu- 
nity was  stirred  up  by  the  pardoning  of  the 
guilty,  they  were  the  first  to  join  in  a  hue-and- 
cry  against  the  Executive,  for  granting  the  par- 
don. But  it  seemed  to  him  the  provision  sub- 
mitted did  not  meet  the  evil,  and  therefore  he 
asked  the  mover  to  accept  the  following  amend- 
ment, to  carry  out  his  own  proposition.  Insert 
after  the  word  "  applicant" — "and  other  per- 
sons recommending  the  same,  directly  or  indi- 
rectly/' 

Mr.  STEPHENS  accepted  the  amendment. 
Mr.  MURPHY  continued  :  The  amendment, 
as  proposed  by  the  gentleman  from  New- York, 
required  that  the  names  of  the  applicants  for 
pardons  should  be  published  for  two  weeks  prior 
to  the  granting  of  the  same.  Now  the  term 
"  applicant''  is  too  limited  a  term,  for  there 
were  many  persons  who  would  approach  the 
Executive  by  letter  or  in  other  indirect  ways, 
who  were  not  strictly  «c  applicants."  but  who, 
nevertheless,  had  strong  influence  with  the  Ex- 
ecutive. He  wished  to  include  all  who,  wheth. 
er  directly  or  indirectly,  recommended  the 
Governor  to  pardon  convicts,  and  that  publicity 
should  be  given  through  the  newspapers,  that 
the  community  might  know  who  there  were  in 
high  or  conspicuous  places  who  would  join  in 
procuring  the  release  of  felons.  He  would  also 
suggest  that  the  notice  should  be  published  at 
the  place  of  trial  and  conviction. 

Mr.  RUSSELL  suggested  that  a  general  pro- 
vision only  should  be  inserted  in  the  Constitu- 
tion, and  that  the  details  should  be  left  to  legis- 
lation,  as  there  would  be  great  difficulty  in  car- 
rying them  out  by  the  Constitution. 

Mr.  BASCOM  said,  if  it  was  proper  to  en- 
trust the  Governor  with  the  pardoning  power  at 
all,  it  was  proper  that  he  should  be  left  without 
a  prescribed  rule  of  practice  to  guide  him  in 
the  exercise  of  it.  He  could  see  that  not  only 
inconvenience  and  difficulty,  but  expense  would 
be  the  result  of  this  proposition.  No  doubt  the 
proposition  might  throw  difficulties  in  the  way 
of  making  applications,  so  ag  to  reduce  their 
number  ;  yet  the  gentleman  had  failed  to  see 
that  if  it  required  the  Governor  to  give  700  or 
800  notices  to  district  attorneys,  of  these  appli. 
cations,  there  would  arise  a  new  system  of  pro- 
fessional practice  in  the  state  The  district  at- 
torneys were  to  be  notified — for  what  purpose  ? 
Why,  such  a  notification  would  be  in  fact  a  rule 
to  show  cause  why  the  pardoning  power  should 
not  be  exercised.  And  could  it  be  supposed 
that  they  would  fail  to  show  cause  against  ap- 
plications for  pardons,  and  that  their  fees  and 
travelling  expenses  would  not  be  heard  of  when 
their  annual  bills  were  allowed.  Another  pro- 
position was,  that  these  notices  should  be  pub- 
lished in  the  newspapers  of  the  county.  Were 
gentlemen  aware  that  the  publication  of  legal 
notice's  and  the  laws  of  the  state,  were  swell- 
ing up  their  expenses  to  a  considerable  amount, 
and  for  very  little  good.     And  this  proposition 


would  not  only  do  that,  but  serve  to  make  our 
district  attorneys  a  perambulating  body,  to  op- 
pose applications  lor  pardons  in  every  petty 
case  of  crime.  He  hoped  no  such  rule  of  prac- 
tice would  be  provided  by  the  Constitution.-— 
The  Governor  himself  would  doubtless  regulate 
such  matters ;  and  where  he  does  entertain  an 
application  for  pardon,  he  will  give  proper  no- 
tice to  the  tribunal  that  convicted,  and  afford 
the  prosecuting  attorney  an  opportunity  to  be 
heard. 

Mr.  BROWN  said  it  seemed  to  him  this  pro- 
position should  not  be  adopted  without  some  fur- 
ther consideration.     He   believed   there   were 
very  few  gentlemen  but  would  concur  as  to  the 
existence  of  great  evil   in  the  exercise  of  the 
pardoning  power;  and  after  what  had  been  said 
in  this  debate,   he  was  persuaded   gentlemen 
would  see  the  necessity  of  limiting  it.    But,  he 
asked,  if  they  supposed   it   could   be  done  by 
these  preliminary  notices?    It  appeared  to  him 
they  would  fail  to  accomplish  their  object.  The 
object  was  avowed   to  be  to  compel  gentlemen 
in  high  places — gentlemen   exercising  political 
influence — when  they  apply  to  the  Governor  to 
grant  pardons,   to   put  themselves  on  record — 
But  pass  this  provision  and  the  convict  himself 
or  some  friend  for  him,    will  give  the  notice  of 
application  for  pardon,  and  those  who   wish  to 
influence  the  mind  of  the   Governor  will  do  it 
in  some  other  way  so  that  they  will  not  appear 
in  it.    He  would  unite  with  the  gentleman  from 
New-York  in  limiting  this  power  to  pardon,  but 
he  thought  a   moment's  reflection  must  satisfy 
that  gentleman  that  this  was  not  the  way  to  do 
it.     But  there  was  another  matter  that  required 
observation.      This   power  has  been  abused— 
very  much  abused.  He  did  not  intend  to  charge 
an  abuse  of  this  power  with  the  deliberate  de- 
sign to  do  wrong,  for  he   was   satisfied  it  had 
been  done  in  the  exercise  of  the  best  feelings 
of  the  human  heart.     He  doubted  not  the  Gov- 
ernor had  been  misled   by  some  applicants  and 
deceived  by  others,  and  that  some  applications 
had  been  so  made  as  to  make  it  difficult  for  any 
man  to   resist.    But  the  great  difficulty  lay  at 
the  bottom  of  all  this.     Convictions  may  take 
place  where  the  object  of  it  is  innocent.     For 
such  cases  the-pardoning  power  was  here  vest- 
ed in  the  Governor,  and  in  the  Crown  in  Great 
Britain.     Such  convictions  either  took  place  by 
the  perjury  of  witnesses,   or  other  causes,  and 
thus  innocent  persons  were  consigned  to  an  ig- 
nominious punishment,  and  the  pardoning  pow- 
er was  properly  exercised   when  it  interposed 
between  him  and  that  sentence.    No  civilized 
people  would  wish  to  take  away  or  restrain  the 
just  operation  of  such  a  power,  and  his  object 
was  to  bring  to  the  notice  of  the  Convention, 
before  it  should  establish   a  rule  in  the  funda- 
mental law  of  the  state,  under  which  the  legis- 
lature would  have  no  power  to  interpose  or  le- 
gislate, a  position  in  which  they  might  be  pla- 
ced.    Suppose  it  should  be  required  that  two  or 
six  weeks'  notice   should  be  given  of  these  ap- 
plications for  pardon,  and  suppose  the  object  for 
whom  the  application  was  made  was  a  convict- 
ed murderer,  and  the  execution  was  fixed  for 
the  next  day',  or  the  next  week,  there  would  be 
no  opportunity  for  Executive  interposition.  He 
would  simply  suggest  then  that  the  gentleman 
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from  New-York  could  not  accomplish  his  ob- 
ject in  the  way  proposed,  and  that  if  he  should 
procure  the  adoption  of  this  provision  he  might 
do  that  which  in  all  after  time  he  might  regret. 

Mr.  STOW  said  he  should  fail  in  his  duty  if 
he  did  not  protest  against  this  amendment. — 
Gentlemen  had  not  considered  the  pardoning 
power  who  proposed  this.  They  had  all  look- 
ed at  it  as  an  act  of  mercy  towards  Ihe  convict- 
ed criminal.  Their  great  error  was  this — they 
had  overlooked  the  fact  that  it  was  a  political 
power  to  be  resorted  to  where  expediency  re- 
quired it,  and  often  for  the  protection  of  the 
community  itself.  The  guilty  man  was  some- 
times the  object  of  it  that  he  might  be  used  as 
witness,  and  in  such  cases  all  the  circumstan- 
ces must  be  kept  secret — the  motives  and  pur- 
poses must  all  be  kept  secret.  It  was,  there- 
fore, to  be  used  for  the  benefit  of  the  commu- 
nity as  a  political  power,  as  well  as  for  the  re- 
lief of  the  innocent.  There  were  two  sides  to 
his  question.  It  was  not  merely  convicted  per- 
sons, but  the  community  also  that  was  interest- 
Jed  in  it.  How  oAen  would  it  be  that  men 
•would  not  allow  their  names  to  be  used  pub- 
licly in  such  cases,  though  the  best  interests  of 
the  community  might  be  promoted  by  them. — 
For  their  own  safety  they  would  decline.  Again 
in  how  many  cases  must  it  be  exercised  on  the 
spur  of  the  moment  to  restore  a  witness.  How 
often  must  the  Governor  intimate  in  advance, 
to  the  court  and  to  the  Attorney-General  and 
the  District  Attorney  the  course  to  be  pursued. 
It  was  a  great  question  and  it  would  not  do  to 
narrow  it  down  to  a  mere  question  of  mercy 
to  the  accused.  He  asked,  however,  to  pro- 
pose a  modification.  He  thought  there  should 
be  some  restriction.  He  thought  the  legislature 
might  require  the  Executive  to  give  notice  to 
the  District  Attorney  or  the  judge  before  whom 
the  case  was  tried,  and  might  also  require  the 
Executive  to  give  his  reasons  for  pardoning, 
and  to  file  them  amongst  the  archives  Oi'  the 
department  of  state.  But  it  would  never  do  in 
cases  of  the  development  of  wide-spread  con- 
spiracies or  treason,  to  adopt  a  rule  which 
would  afford  facilities  to  co -conspirators. 

Mr.  WATERBURY  said  this  was  a  subject 
of  great  interest  in  the  county  in  which  he  re- 
sided. To  sustain  the  truth  of  this  state- 
ment, no  better  evidence  would  be  required  than 
the  fact  that  19  men  from  his  county  were  now 
in  the  state  prison,  two  of  whom  had  been  un- 
der sentence  of  death.  He  recited  the  difficul- 
ties he  has  had  to  surmount  in  his  attempts  to 
obtain  Executive  clemency  for  those  men,  and 
he  hoped  it  would  not  be  made  more  difficult 
than  at  present  to  obtain  the  ear  of  power  for 
the  condemned. 

Mr.  WARD  did  not  see  any  necessity  for  the 
proposed  amendment  of  the  gentleman  from 
New- York,  and  yet  there  might  be  no  objection 
to  insert  such  a  proposition  in  the  constitution. 
It  was  due  to  the  Executive  to  state  that  he  had , 
so  far  as  Mr.  W.?s  observation  extended,  pur- 
sued the  course  indicated  by  this  amendment, 
which  the  gentleman  from  New-York  proposed 
to  make  obligatory  on  him  by  the  constitution. 
It  had  been"  the  Governors  practice,  belore 
granting  pardons,  to  address  a  letter  to  the 
judges  who  tried  the  case,  requesting  to  be  fur- 


nished with  the  minutes  of  the  proceedings  of 
the  trial.  He  not  only  pursued  that  course,  but 
he  procured  information  from  the  agents  of  the 
prison  respecting  the  conduct  of  the  prisoner. 
This  had  been  the  uniform  practice  of  the  Ex- 
ecutive of  this  state  for  some  years  past,  so 
that  full  knowledge  of  the  case  was  procured. 
He,  however,  was  disposed  to  favor  the  amend- 
ment which  the  gentleman  from  Erie  proposed 
to  make. 

Mr.  STETSON  did  not  consider  the  pardon- 
ing power  merely  as  an  attribute  of  mercy  ;  it 
was  a  very  important  duty  to  be  performed — 
and  this  was  a  view  which  had  not  been  adver- 
ted to — for  the  equalization  of  punishment. — 
There  were  still  many  cases  provided  for  in  the 
Revised  Statutes  in  which  he  hoped  this  power 
would  be  frequently  exercised — cases  of  an  a- 
nomalous  character  of  crime  which  required 
that  punishment  should  be  more  nearly  equal- 
ized to  the  moral  turpitude  of  the  act  committed. 
The  varied  range  of  crimes  are  brought  within 
classes  by  the  Revised  Statutes  and  an  act  of  a 
lesser  is  punished  by  the  same  imprisonment  as 
one  of  greater  moral  turpitude,  for  it  was  not 
always  in  the  power  of  the  court  to  apportion  the 
punishment.  In  such  cases  it  became  necessary 
that  the  Executive  should  interfere  and  adjust 
the  punishment  to  the  character  of  the  ofTence 
committed.  A  striking  instance  occurred  dur- 
ing the  time  Governor  Seward  wras  the  Execu- 
tive of  this  state.  The  crime  charged  was  an 
attempt  to  ki  1 — where  the  party  shot  in  the 
dark.  It  was  perhaps  a  reckless  act  and  the 
crime  charged  was  on  the  principle  that  he 
ought  to  know  the  consequences  of  what  he  did. 
The  man  shot  recklessly  through  a  hedge  and 
killed  a  horse,  the  punishment  for  which  was 
five  years  imprisonment  in  the  state  prison  — 
Thus  the  Revised  Statutes  dealt  out  the  same 
quantity  of  punishment  in  disregard  of  the  spe- 
cial circumstances  of  the  crime.  He  mention- 
ed this  to  draw  the  attention  of  the  committee 
to  the  fact  that  the  pardoning  power  was  neces- 
sary to  adjust  the  punishment  for  crime  as  well 
as  to  restore  those  whom  it  is  necessary  to  use 
as  witnesses 

Mr.  SIMMONS  thought  the  feeling  that  pre- 
vailed in  reference  to  the  pardoning  power,  was 
that  natural  and  almost  necessary  struggle  that 
arose  between  a  feeling  of  equality — as  in  the 
consultation  of  many  persons,  and  the  little 
remnant  of  monarchy  which  must  exist  in  some 
form  or  other.  There  must  be  something 
trusted  to  one  man,  and  the  circumstance  that 
it  is  a  one  man  power,  exercised  by  any  indi- 
vidual alone,  exposed  him  to  suspicion.  Since 
he  had  resided  in  this  state,  where  there  is  no 
executive  council,  by  and  with  the  advice  of 
whom  the  Governor  does  so  and  so,  but  where 
the  Governor  does  it,  he  had  thought  that  cer- 
tain unnatural  and  constrained  suspicions  arose 
in  every  case  of  pardon,  as  though  an  attempt 
was  made  to  obtain  political  capital ;  and  yet 
he  did  not  know  an  instance  where  the  power 
had  been  abused.  He  thought  it  had  been  very 
discreetly  exercised,  though  it  must  be  varied 
with  the  time  and  the  temper  of  the  individual; 
for  they  could  not  confide  such  a  great  power, 
without  taking  the  risk  of  individual  idiosyn- 
crasy.   We  in  this  state,  deem   it  necessary, 
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when  a  person  is  on  trial  for  a  crime,  that  there 
shall  be  more  than  one  judge,  however  learned; 
and  therefore  we  have  one  or  two  sensible  lay 
men  on  the  bench  with  him.  This  feeling  arose 
out  of  our  institutions.  We  are  accustomed  to 
a  muiticiplity  of  councillors  j  and  when  it  be. 
came  necessary  to  deciue  a  question  of  life  and 
death,  we  fell  as  though  it  was  wrong,  and 
subjected  a  person  to  suspicion,  who  exercised 
it  alone.  And  this  perhaps  would  be  so,  until 
we  came  up,  and  the  public  consented  to  adopt 
what  the  New  England  states  have  had  frcm 
the  beginning — a  Governor's  council,  in  all  cri- 
minal cases-  Let  it  consist  of  the  heads  of  de- 
partments, and  it  would  cost  nothing  j  and  let 
the  Governor  consult  with  them  in  all  cases  of 
pardon.  He  differed  with  the  gentleman  from 
Erie,  and  but  a  little.  He  drew  a  distinction 
between  pardoning  after  and  before  conviction. 
In  the  latter,  it  was  nothing  more  in  effect  than 
entering  a  nolle  prosequi.  It  was  proper  there 
should  be  in  the  hands  of  the  pardoning  power 
the  discretion  to  enter  a  nolle  prosequi — so  that 
if  a  soldier  standing  in  the  army  did  not  act  in 
the  character  of  a  soldier,  the  Governor  might 
exercise  it.  But  he  would  prefer  that  in  cases 
after  conviction,  there  should  be  some  little 
regularity.  It  would  frequently  happen  that 
there  was  a  latent  equity  and  strength  of  moral 
justice  in  a  case  ;  and  it  might  be  so  strong  as 
to  threaten  to  shake  the  stability  of  the  laws,  if 
no  remedy  was  provided  ;  lor  if  the*re  was  no 
such  power  lodged  anywhere,  juries  would  ex- 
ercise it  themselves  It  was  nothing  more  or 
less  than  the  natural  equity  wThich  belongs  to 
every  case,  as  contradistinguished  from  the 
naked,  rigid,  hard  dictates  of  law  ;  but  in  cri- 
minal cases  it  has  not  been  reserved  to  courts 
of  equity,  and  i educed  to  rules — for  it  has  been 
arbitrarily  exercised,  and  kept  in  the  hands  of 
the  Executive.  Now  it  would  be  very  desira- 
ble if  these  pardons  after  conviction  could  be 
reduced  to  some  rule.  He  did  not  see  the  ne- 
cessity of  resorting  to  the  pardoning  power  to 
make  a  witness  ;  and  they  would  be  more  sat- 
isfactory, and  tend  to  promote  uniformity,  and 
to  strengthen  the  law.  And  the  true  way  would 
be  to  associate  with  the  Governor  the  heads  of 
departments  to  constitute  an  executive  council. 
He  would  have  it  so  organized  though,  that  they 
should  never  overrule  the  Governor  to  execute 
a  sentence,  but  that  he  should  not  carry  it  out 
into  execution  against  a  majority  of  the  coun- 
cil. He  thought  this  would  give  in  a  short  time 
time  that  satisfaction  which  institutions  like 
ours  demanded — that  is,  something  beyond  the 
one  man  discretion. 

Mr.  LOOMIS  said  on  hearing  the  remarks  of 
the  gentleman  from  New-York,  and  the  state- 
ment wh  ch  that  gentleman  had  quoted,  he  had 
been  favorably  impressed  towards  this  propo- 
sition; but  further  reflection  and  the  remarks 
of  other  gentlemen  had  satisfied  him  that  it  was 
inexpedient  to  adopt  such  a  proposition.  It 
was  nothing  more  nor  less  than  legislating 
by  this  body  what  the  governor  has  already 
power  to  do.  It  will  be  competent  for  the  go- 
vernor at  any  time  to  say  that  he  will  grant  no 
pnrdons  until  notice  has  been  given  at  the  place 
where  the  crime  was  committed.  There  mignt 
have  been  an  abuse  of  the  pardoning  power 


but  he  did  not  think  it  had  been  unduly  exerclj 
sed.  Its  exercise  had  been  the  necessary  result 
from  the  excessive  severity  of  our  criminal  laws. 
The  exercise  of  the  pardoning  power  was  the 
high  prerogative  of  the  state,  that  could  not 
properly  be  invested  except  in  some  individual 
or  body  representing  the  power  of  the  state, 
and  in  no  one  so  fitly  as  in  the  chief  execu- 
tive officer.  He  believed  there  was  no  country 
where  the  chief  executive  officer  was  not  in. 
vested  with  the  pardoning  power,  though  it 
might  be  there  were  other  bodies  associated 
with  him.  The  Governor  he  thought  might 
continue  in  the  possession  of  that  power,  though 
if  the  business  in  that  branch  of  his  duties  con- 
tinued to  increase  as  it  appears  from  a  report  it 
had  done,  it  might  be  necessary  for  this  Con- 
vention to  devise  some  means  by  which  the  Ex- 
ecutive may  be  relieved  from  the  onerous  bur- 
den. He  thought  they  might  as  well  insert 
some  provision  authorizing  some  officer — the 
state  prison  inspectors  or  somebody  else  to  aid 
as  advisers,  though  he  would  after  all  leave  the 
controlling  power  with  the  Governor.  They 
might  organize  a  small  body  of  officers,  and  per- 
haps none  were  so  good  as  the  state  prison  in- 
spectors, to  act  as  advisers  of  the  Executive, 
leaving  him  to  act  at  his  pleasure  on  his  own 
discretion.  Under  these  views  of  the  case,  he 
was  of  opinion  they  had  better  not  adopt  the 
amendment  of  the  gentleman  from  New- York. 

Mr.  RUGGLES  said  the  constitution  as  it 
now  stands,  gave  to  the  Governor  power  to 
grant  reprieves  and  pardons  in  all  cases,  excep 
treason  and  impeachment.  He  observed  there 
was  a  paragraph  in  the  report  made  to  the  Con- 
vention which  stated  that  most  of  these  appli- 
cations for  pardon  are  ex  parte,  and  made  un- 
der circumstances  in  which  probably  those  who 
were  interested  in  the  question  had  no  know- 
ledge of  the  application  or  ol  the  pardon.  In 
some  instances  undoubtedly,  pardons  had  taken 
effect  without  the  knowledge  of  those  who  take 
an  interest  in  them,  but  if  notice  was  to  be  re- 
quired, there  might  be  some  inconvenience  found 
to  exist  in  capital  cases.  He  could,  however, 
see  no  objection  to  giving  the  legislature  au- 
thority to  require  notice  in  all  cases  that  were 
not  capital.  There  may  be  that  power  now, 
though  there  was  a  doubt  about  it;  if  so,  it 
should  be  removed  by  a  provision  in  the  consti- 
tution. He  made  that  suggestion  to  the  gentle- 
man from  New-York. 

Mr.  RHOADES  reminded  the  committee  that 
he  had  heretofore  offered  a  resolution  on  the 
subject  of  making  the  state  prison  inspectors  a 
body  of  commissioners,  who  should  be  associat- 
ed with  the  Governor,  as  the  pardoning  power. 
That  resolution  was  laid  on  the  table  at  the  sug- 
gestion of  his  friend  from  Onondaga,  who  thoH 
the  object  could  be  accomplished  by  moving  an 
amendment  when  the  Convention  was  in  com- 
mittee of  the  whole  orf  the  report  of  committee 
No.  6.  He  now  suggested  to  the  gentleman  from 
New  York  to  allow  this  to  go  over  until  that 
time. 

Mr.  NICHOLAS  thought  this  was  a  proper 
time  and  place  to  dispose  of  this  pardoning  pow- 
er, and  he  differed  with  the  gentleman  as  to  the 
propriety  of  postponing  this  amendment  or  any 
question  referring  to  the  subject.  The  gentle- 
man's resolution  to  which  he  had  alluded  propo- 
ses to  associate  the  state  prison  inspectors  as 
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commissioners,  as  they  were  termed,  with  the  ^ 
Governor  in  the  exercise  of  this  pardoning  power. 
It  appeared  to  Mr.  N.  then,  and  on  further  re- 
flection he  was  confirmed  in  the  opinion,  that 
any  such  connection  would  be  inexpedient,  and 
for  several  reasons.  One  was,  that  the  inspec- 
tors of  prisons  would  not  be  at  the  capital  at  a 
period  when  the  Governor  might  have  occasion 
to  consult  them;  but  without  any  such  associa- 
tion, the  Governor  would  always  have  it  in  his 
power  to  confer  with  the  inspectors.  In  regard 
to  the  amendment  proposed  by  the  gentleman 
from  New  York,  it  struck  him  that  it  would  not 
attain  the  object  the  gentleman  had  in  view. — 
He  did  not  perceive  how  it  would  be  the  means 
of  bringing  before  the  Governor  any  necessary 
information  to  enable  him  to  act  discreetly  and 
judiciously  in  the  exercise  of  this  power,  that 
he  would  not  otherwise  possess.  It  might  serve 
to  get  up  an  excitement  in  the  neighborhood, 
anil  counter  statements  might  be  submitted,  but 
this  was  not  the  kind  of  information  on  which  the 
Governor  should  rely  in  coming  to  a  conclusion. 
He  should  rely  on  the  judges  of  the  court,  and 
the  prosecuting  attorney,  whom  he  always  had 
power  to  consult,  and  therefore  by  the  adoption 
of  this  amendment  they  would  only  trammel  this 
power  with  greater  embarrassment.  He  was  a- 
ware  that  this  power  had  been  indiscreetly  used, 
he  might  say  injudiciously  used.  He  had  the 
knowledge  himself  of  this  having  been  the  case ; 
but  he  was  not  disposed  to  impute  it — indeed  he 
knew  in  the  case  to  which  he  alluded,  there  was 
no  intentional  abuse  of  power;  it  was  simply 
from  a  mistaken  feeling  of  kindness.  He  was  in- 
formed many  such  cases  had  occurred;  still  it 
was  a  power  that  must  belong  somewhere,  and 
he  did  not  believe  it  could  be  so  safely  invested 
as  where  it  now  is.  If  they  should  divide  this 
responsibility  between  individuals  the  fact  would 
be  that  it  would  be  frittered  away,  and  it  would 
not  be  exercised  with  the  discretion  that  it  had 
been  by  one  man.  As  to  the  Governor,  it  was 
expected  that  his  duties  will  be  curtailed  and 
much  diminished;  he  will,  therefore,  have  more 
leisure  hereafter  than  heretofore  to  attend  to 
this  important  duty,  and  perhaps  more  leisure 
than  would  belong  to  any  other  class  of  officers 
with  whom  he  might  be  associated.  The  asso- 
ciation with  the  Governor  of  other  individuals 
residing  away  from  the  capital  then,  was  highly 
objectionable.  If  such  an  association  was 
to  be  effected,  the  inspectors  would  be  almost 
constantly  travelling  to  and  from  the  capital; 
and  though  he  was  not  disposed  to  apprehend 
any  very  serious  consequences  to  result  yet  from 
the  intercourse  of  the  inspectors  with  the  peo- 
ple, they  would  be  much  exposed  to  the  impor- 
tunities of  the  friends  of  convicts,  and  be  led 
away  by  sympathy;  and  if  there  were  any  dan- 
ger of  official  influence  being  perverted  to 
political  purposes,  might  not  these  inspectors, 
with  this  power,  be  liable  to  such  misconduct? 
Besides,  the  arrangement  would  be  inconvenient 
and  expensive;  these  inspectors  would  be  called 
to  the  Capitol  expressly  to  meet  the  Governor  to 
act  upon  every  application  for  a  pardon.  This 
power  must  be  lodged  somewhere — its  exercise 
would  be  attended  with  perplexity  and  difficulty, 
wherever  reposed,  but  it  appeared  to  him  that  "it 
was  safer  where  it  now  was  than  if  the  respon- 
sibility was  divided  between  several  men,  espe- 
cially if  we  adopted  the  amendment  proposed  by 
the  committee  requiring  the  Governor  to  report 
to  the  legislature  the  number  of  cases  pardoned, 
and  the  names  and  offences  of  the  convicts.— 
Sueh  a  report  was  the  only  additional  check  that 
could  be  safely  imposed,  and  this  would  prevent 


the  exercise  of  this  important  prerogative  from 
slight  or  insufficient  causes. 

Mr.  WATERBURY  was  well  aware  from  per- 
sonal knowledge,  and  by  application  to  the  Gov- 
ernor, that  too  much  indulgence  is  attributed  to 
the  Executive.  He  knew  that  the  Governor  re- 
quired the  most  full  and  satisfactory  evidence  of 
the  propriety  of  the  pardon,  before  a  reprieve 
was  given,  and  was  unmoved  by  the  entreaties 
or  tears  which  were  brought  in  aid  of  an  appli- 
cation. He  believed  there  was  no  danger  to  be 
apprehended  from  leaving  with  him  the  respon- 
sibility of  the  exercise  of  the  pardoning  power, 
while  by  giving  it  to  a  half-dozen,  the  rights  of 
the  criminal  to  a  fair  hearing  would  be  much  re- 
stricted, by  the  chances  of  trie  different  opinions 
which  different  persons  would  form  from  the 
same  testimony. 

Mr.  TALLMADGE  sustained  briefly  the  sec- 
tion as  to  the  pardoning  power,  as  it  stood  in  the 
existing  constitution.  He  contended  that  the 
power  of  pardon  was  an  essential  power  in  a 
government,  which  must  be  lodged  somewhere, 
and  that  no  where  could  it  be  more  safely  lodg- 
ed than  where  it  had  been,  for  so  long  a  period 
— with  the  Governor — who  was  responsible,  at 
stated  periods,  to  the  people.  Though  he  con- 
fessed this  power  had  been  indiscreetly  exerci- 
sed in  some  instances,  yet  he  did  not  believe 
that  it  was  from  bad  motives — nor  were  they  ca- 
ses of  such  importance  as  to  require  essential 
changes  in  the  existing  constitution.  Better  put 
up  with  occasional  indiscretions,  than  to  place 
embarrassing  or  prohibitory  restraints  upon  its 
exercise-*or  to  interfere  with  the  proper  juris- 
diction of  the  Executive.  He  preferred  deci- 
dedly the  section  of  the  old  constitution  as  it 
stood. 

Mr.STEPHENS  acquiesced  in  the  suggestion  of 
the  gentleman  from  Onondaga,  that  his  proposi- 
tion should  be  voted  down  now. 

Mr.  STOW  thought  this  the  proper  time  and 
place  to  dispose  of  the  amendment,  and  of  the 
question  as  to  where  the  pardoning  power  should 
be  vested.  And  he  now  gave  notice  that  he 
should  follow  up  this  proposition  with  another 
which  he  should  insist  on  having  adopted. 

Mr.  STEPHENS  then  said  that  he  regarded  all 
that  had  been  said  in  regard  to  district  attorneys, 
and  an  increase  of  lawyers'  fees  as  entirely  in- 
applicable to  his  amendment— requiring  as  it  did, 
nothing  that  might  not  be  done  by  the  convict  or 
his  friends.  As  to  the  case  stated  by  the  gentle- 
man from  Orange,  it  was  an  extreme  one,  not 
likely  to  occur.  As  a  general  rule  certainly,  the 
matter  could  be  safely  left  to  the  Governor,  with 
the  statements  on  both  sides  before  him — and  if 
it  should  appear  that  the  persons  were  rightly 
convicted,  by  a  proper  tribunal,  he  ought  to 
abide  the  punishment  prescribed  by  law.  But  he 
would  not  follow  the  gentleman  further.  It  was 
a  subject  he  confessed,  with  which  he  was  not 
familiar  in  all  its  bearings— and  he  acquiesced  in 
the  suggestion  of  the  gentleman  from  Onondaga 
very  cheerfully. 

Mr.  TALLMADGE  here  remarked  that  he 
should  move  at  the  proper  time,  to  strike  out  all 
the  new  matter  in  this  section,  leaving  it  as  it 
stood  in  the  old  constitution. 

Mr.  RICHMOND  in  reply  to  Mr.  Stephens, 
said  there  were  many  cases  of  conviction  where 
the  proceedings  were  legal,  but  where  great  in- 
justice might  be  done  by  the  infliction  of  the 
penalty.  A  man  might  be  convjeted  on  the  tes- 
timony of  a  witness,  who  it  might  turn  out, 
might  be  mistaken.  The  proceedings  might  all 
be  legal,  and  yet  the  man  suffer  a  great  wrong. 
As  to  the  idea  of  the  gentleman  from  Onondaga, 
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that  we  should  have  a  board  composed  of  the 
Governor  and  the  inspectors  of  the  prisons- 
Mr.  RHOADES  advocated  no  such  thing.    He 
merely  alluded  to  an  enquiry  he  had  prdposed— 
but  avowed  no  attachment  to  any  such  plan. 

Mr.  RICHMOND,  before  he  could  assent  to 
such  a  plan,  must  know  who  w*re  to  appoint  the 
inspectors.  If  they  were  elected  by  the  people, 
he  might  favor  the  plan.  Otherwise  not.  He 
should  prefer  the  state  officers,  as  suggested  by 
the  gentleman  from  Essex. 

Mr.  SIMMONS  agreed  with  the  gentleman 
from  Dutchess,  (Mr.  Tallmadge)  in  the  neces- 
sity of  preserving  in  an  active  and  vigorous 
form  the  power  of  mercy  in  a  government.  The 
highest  government  in  the  universe  had  this  at- 
tribute, and  some  theologians  thought,  he  be- 
lieved, that  it  was  in  council.  The  idea  of  Mon- 
tesquieu, that  the  English  government  was  a  Re- 
public disguised  under  the  form  of  a  monarchy, 
was  to  some  extent  true,  compared  with  some 
other  monarchies  of  Europe.  And  on  the  other 
hand,  it  was  a  matter  of  surprise  that  our  gov*- 
ernment,  under  the  form  of  republicanism,  was 
perhaps  the  only  kind  of  government  in  the 
world,  that  had  real  monarchy  in  it.  A  convict 
in  England  was  pardoned  by  the  Queen  ;  but  she 
never  knew  any  thing  about  it  ;  it  was  done 
by  a  cabinet.  The  King  and  Queen  were  persons 
of  straw.  Why  should  we  be  so  peculiar — when 
a  monarchy  repudiated  this  one  man  power,  and 
turned  it  into  a  creature  of  straw?  Why  should 
we  insist  on  having  a  real  man  exercising  the 
whole  power  alone  ?  And  this  too  where  the 
general  feeling  in  the  country  was  against  these 
one-man  decisions,  whether  by  a  judge  or  an 
Executive  ?  Until  some  principle  of  this  sort 
was  proposed,  better  than  the  present,  he  prefer- 
red to  hold  onto  the  power  as  it  stood — a  bird  in 
the  hand  was  worth  two  in  the  bush.  This  par- 
doning power  must  exist  somewhere,  and  if  ta- 
ken away  from  the  Executive,  juries  would  ex- 
ercise it.  But  there  were  strong  suspicions  now 
of  the  abuse  of  this  power — and  the  effect  of  it 
must  be  injurious  to  the  cause,  of  humanity  and 
mercy,  operating  as  it  must  upon  the  Executive. 
He  was  for  having  an  Executive  Council.  Such 
a?s  they  had  in  New  England — not  for  this  pur- 
pose merely  but  some  others— for  he  believed  it 
necessary  to  regulate  this  power,  and  reduce  it 
to  something  like  law  and  reason. 

Mr.  TALLMADGE  did  not  know  that  he 
should  object  to  such  a  proposition,  when  pre- 
sented; though  at  present  it  was  not  the  ques- 
tion before  us.  But  that  had  never  been  the 
policy  of  this  state;  the  policy  of  our  ances- 
tors, which  had  been  in  vogue  so  long,  was  to 
choose  a  competent  man,  to  entrust  this  power 
of  mercy  in  his  hands,  and  to  hold  him  account- 
able for  the  manner  in  which  he  should  exercise 
it.  He  stood  on  the  same  rock  now.  If  New 
England  had  her  executive  council,  be  it  so.  It 
might  work  well  enough  there.  But  he  did  not 
feel  the  necessity  for  this  radical  change  in  a 
principle  wrhich  had  stood  from  >7b  down  to  this 
hour.  And  when  in  order  he  should  move  to 
restore  this  section  to  the  shape  in  which  it  stood 
in  the  old  constitution — as  coming  from  those 
whom  we  had  cause  to  honor. 

Mr.  STOW  moved  a  substitute  for  the  propo- 
sition of  Mr.  Stephens  :— 

After  the  word  "  proper,"  add,  "But  the  Legisla- 
ture may,  by  law,  require  that  notice  thall  be  given  to 
adjudge  before  whom  the  convict  was  tried,  or  to  the 
district-attorney  of  the  county  where  the  conviction 
•was  had,  or  to  both  such  judge  and  district-attorney, 
before  a  pardon  shall  be  gntnted  ;  and,  also,  that  (he 
Governor  shall  file  his  reasons  for  granting  a  pardon, 
and  the  documentary  evidence  on  which  he  acted,  with 
the  Secretary  of  State. 


Mr.  STOW  regarded  the  pardoning  power  as 
indispensible.  But  it  was  not  always  an  exercise 
of  mercy.  It  was  often  a  matter  of  absolute  right 
that  a  convict  should  be  pardoned.  Of  this  he 
might  produce  many  illustrations.  It  was  neces- 
sary also  to  prevent  excessive  punishment  being 
inflicted  by  courts  of  justice.  Strictly  perhaps, 
it  was  always  a  matter  of  mercy  to  pardon. — 
And  he  suspected  the  gentleman  from  New- York 
spoke  hastily,  when  he  said  that  it  never  should 
be  exercised  as  an  act  of  mercy.  It  was  not 
for  frail  and  erring  humanity,  whose  depend- 
ence on  the  Divine  forbearance  and  mercy  was 
daily  recognized,  to  assert  or  act  on  such  a  prin- 
ciple. He  apprehended  that  it  was  indispensible 
as  a  matter  of  public  policy— and  that  the  pub- 
licity proposed  to  be  given  to  applications  for 
pardon,  and  the  grounds  for  them,  would  often 
defeat  the  object  and  endanger  the  public  safety, 
as  for  instance  in  a  case  of  a  wide  spread  con- 
spiracy against  society.  Where  should  this  pow- 
er be  reposed?  He  confessed  he  preferred  the 
Executive,  and  on  the  principle  thai  it  was  more 
safe  to  proceed  upon  experience  than  upon  ex- 
periment. It  had  worked  well  in  his  hands — 
and  if  errors  had  been  committed  it  was  from 
misinformation  or  want  of  information.  That 
he  proposed  to  remedy,  by  his  amendment.— 
He  disliked  the  distribution  of  responsibility  a- 
mong  a  Governor  and  council.  Leave  it  with 
the  Governor,  and  we  should  always  have  a  re- 
sponsible man.  Divide  the  responsibility,  and 
it  would  be  nowhere.  He  had  no  doubt  we 
should  have  much  better  appointments,  were  the 
Governor  alone  to  appoint,  instead  of  sharing 
that  power  with  the  senate.  As  to  the  inspectors 
of  state  prisons  acting  as  an  executive  council, 
they  were  the  last  men  with  whom  he  would 
lodge  this  power  of  pardon.  If  he  wanted  to 
select  a  man  to  assist  a  Spanish  priest  in  improv- 
ing on  torture,  he  would  apply  to  those  who  had 
had  the  keeping  and  managing  of  state  prison 
convicts.  As  to  the  legislature,  he  would  give 
them  some  slight  power  over  the  mode  in  which 
the  Governor  should  exercise  his  power — a  dis- 
cretion which  would  not  probably  be  exercised 
except  in  cases  of  a  high  grade  of  offence.  But 
with  this  slight  modification,  he  would  leave  the 
power  where  it  was,  without  diminution  or  al- 
teration. As  to  that  part  of  this  section  which 
authorized  the  Governor  to  pardon  upon  condi- 
tions, it  was  inserted,  no  doubt,  to  make  that 
constitutional  Which  was  now  law,  and  which 
had  been  questioned  as  unconstitutional. 

Mr.  MORRIS  opposed  the  amendment.  It  made 
delay  necessary — and  a  person  applying  for  a 
pardon,  on  the  ground  of  right,  was  wronged 
every  moment  he  was  detained  in  prison.  But 
another  objection: — he  spoke  from  practical 
observation  when  he  said  that  when  a  man  had 
been  convicted  by  a  conspiracy,  and  that  could 
be  conclusively  shown,  the  effect  of  such  a  no- 
tice as  this  would  be  perjury  upon  perjury.  A- 
gain,  this  was  all  unnecessary,  for  he  knew  the 
fact  to  be  that  the  Executive  always  took  the 
precautions  suggested  in  this  amendment — ap- 
plying always  to  the  judges  and  the  district  at- 
torneys for  the  testimony  and  their  opinions 
upon  the  case.  No  doubt  Executives  had  erred 
sometimes;  but  these  errors  were  on  the  side  of 
mercy,  and  for  that  human  nature  should  not  be 
censured.  He  trusted  the  committee  would  not 
strike  out. 

The  question  was  here  taken,  and  Mr.  Steph- 
en's amendment  negatived. 

Mr.  W.  TAYLOR  offered  the  following,  on 
behalf  of  Mr.  ChAtfield:—- 

After  the  word  "  proper"  insert  "but  before  any 
such  pardon  shall  be  granted,  the  inspectors  of  the 
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state  prisons  shall  inquire  into  the  ease  of  every  con-  < 
vict  for  whom  a  pardon  shall  be  asked,  and  shall 
communicate  to  the  Governor  all  the  facts  and  cir- 
cumstances in  relation  thereto  " 

Mr.  TAYLOR  said  his  general  impression  was 
in  favor  of  leaving  the  section  as  it  was.  But 
no  evil  could  result  from  this,  as  it  required  no 
more  probably  than  theGovernor  would  do  with- 
out it. 

Mr.  NICHOLAS  inquired  if  gentlemen  sup- 
posed any  public  officer  ever  withheld  such  in- 
formation when  applied  to  for  it?  If  not,  why 
designate  the  officers  to  whom  application  should 
be  made?  It  could  have  no  other  effect  than  to 
subject  them  to  importunities  from  the  friends 
of  convicts. 

Mr.  PATTERSON  remarked  that  the  keepers 
of  the  prisons  were  to  be  applied  to  for  this  in- 
formation, if  any  one.  The  inspectors  knew  no- 
thing of  these  cases;  nor  in  all  cases,  were  per- 
sons for  whom  pardons  were  asked,  confined  in 
the  state  prison. 

The  amendment  was  lost. 

Mr.  HARRISON  offered  the  following  :— 

After  the  word  'proper/  insert—'  But  no  person  con- 
victed of  murder,  whose  sentence  of  death  shall  have 
been  commuted  into  imprisonment  for  life  in  a  state 
prison,  shall  be  pardoned  afterwards,  except  on  proof 
of  innocence,  or  of  the  insanity  of  the  convict  at  the 
time  the  crime  was  committed,  or  of  such  irregulari- 
ties in  the  proceedings  of  the  court  or  mitigating  cir- 
cumstances in  the  case,  to  be  certified  by  the  judge  be- 
fore whom  the  conviction  was  had,  as  will  render  the 
Executive  interference  necessary.  Every  such  case 
the  Governor  may  in  his  discretion,  report  to  the  Sen- 
ate, with  a  comprehensive  statement  of  facts  and  cir- 
cumstances for  their  determination  thereon,  and  a  ma- 
jority of  the  >enate  may  direct  the  sentence  to  be  re- 
versed or  a  pardon  to  be  granted  to  the  criminal.' 

Mr.  HARRISON  said  he  offered  this  because 
the  prevailing  sentiment  now  was  in  favor  of  a 
commutation  of  the  punishment  of  death  in  all 
cases  to  imprisonment  for  life.  If  this  feeling 
should  be  acted  on  by  the  Executive,  he  would 
be  assailed  very  frequently,  perhaps  immediate- 
ly after  such  commutation,  with  importunities 
on  the  part  of  friends  of  convicts  to  release  them 
from  imprisonment.  He  would  have  the  com- 
munity protected  from  hasty  action  on  the  part 
of  the  Executive,  which  must  follow  the  exer- 
cise of  this  power.  Such  a  provision  might  be 
found  very  useful  hereafter. 
*   The  amendment  was  lost. 

Mr.  TALLMADGE  now  moved  to  strike  out 
these  words : — 

"  He  may  commute  sentence  of  death  to  imprison- 
ment in  a  state  prison  for  life.  He  may  grant  pardons 
upon  such  conditions  and  with  such  restrictions  and 
limitations  as  he  may  th'nk  proper." 

Mr.  TALLMADGE  said  this  was  in  part  the 
motion  he  intimated  he  should  make— intending, 
if  it  was  successful,  to  follow  it  up  with  a  refer- 
ence to  the  other  new  matter  in  the  section. — 
Thus  amended,  the  section  would  give  the  Gov- 
ernor the  power  of  pardon,  and  would  leave  all 
the  details  to  be  settled  by  legislation,  as  had 
been  done  since  1821. 

Mr.  BROWN  hoped  the  clause  would  not  be 
struck  out. 

Mr.  WORDEN  presumed  it  was  well  under- 
stood that  this  clause  was  put  in  to  explain  a 
doubt  about  the  statute. 

Mr.  BROWN  so  understood  it;  and,  it  was 
well  to  have  no  doubt  on  this  subject  of  the 
power  of  commutation. 

The  committee  refused  to  strike  out. 

Mr.  STOW  then  proposed  his  amendment,  as 
above,  and  it  was  negatived,  38  to  42. 

Mr.  CROOKER  proposed  to  strike  out  the 
whole  section,  and  insert ; — 


"  The  Governor  shall  have  power  to  gTant  reprieves 
and  pardons,  or  may  commute  the  sentence  to  impris- 
onment for  life  or  for  a  term  of  years,  and  with  such 
restrictions  and  limitations  as  he  may  think  proper; 
after  conviction  in  all  cases  except  treason,  wh*re  the 
penalty  is  death.  And  upon  convictions  for  treason, 
he  sh>dl  have  power  to  suspend  the  execut  on  of  the 
sentence  until  the  case  shall  be  reported  by  him  to  the 
legislature  at  its  next  session— when  the  legislature 
shall  either  pardon  or  direct  the  execution  of  the  sen- 
tence, or  grant  a  further  reprieve. 

Mr.  MORRIS  enquired  if  the  gentleman  in 
tended  to  strike  out  impeachments? 

Mr  CROOKER  replied  affirmatively,  going  on 
to  say  that  if  there  had  been  abuses  of  the  par- 
doning power,  it  was  from  not  exercising  the 
power,  rather  than  from  an  excessive  use  of  it. 
Such  was  his  experience;  and  Mr.  C.  mentioned 
several  cases  of  obscurity  and  poverty  illus- 
trative of  his  position.  His  idea  was  to 
have  a  commission,  to  whom  reports  should 
be  made  by  the  jndge  trying  the  case  if  required 
by  the  counsel  for  the  defence,  which  would 
only  be  in  cases  of  great  doubt.  It  would  relieve 
the  Governor  of  a  vast  amount  of  responsibility ; 
and  would  place  it  in  the  hands  of  moie  suitable 
persons.  For  the  Governor  was  not  always  se- 
lected for  his  legal  knowledge;  and  was  always 
the  representative  of  a  party.  This  board,  he 
would  if  possible  so  construct  that  they  should  be 
free  from  all  bias.  He  hoped  his  amendment 
would  be  considered,  and  not  hurriedly  disposed 
of  because  it  was  getting  near  2  o'clock. 

Mr.  SIMMONS  thought  he  could  see  ooze  out 
here  an  inclination  towards  the  principle  that 
we  must  come  to  at  last.  What  was  wanted  was 
some  kind  of  criminal  court  of  equity— he  called 
it  a  Governor  and  council,  whose  duty  it  should 
be  to  collect  all  the  facts  in  each  case,  and  apply 
the  pardoning  power  according  to  each;  and 
thus  gradually  this  power,  now  complained  of, 
would  by  force  of  precedent,  acquire  a  character 
wnich  would  meet  the  moral  demands  of  the 
human  heart.  Nothing  else  would  do  it.— 
As  to  our  penitentiary  system,  he  regarded  it  as 
a  failure.  Its  tendency  was  to  paralyze  and  de- 
stroy self  respect,  to  break  up  every  spring  of 
moral  character,  and  counteract  the  effect  of  our 
social  and  other  institutions.  He  wanted  to  see 
a  system  adopted  which  should  compel  a  sepa- 
rate account  to  be  kept  with  every  person  in 
our  prisons,  the  duration  of  his  imprisonment 
to  be  short  in  proportion  to  his  earnings— so  that 
in  fact  he  Bhould  earn  his  pardon,  as  matter  of 
right.  Our  prisons  were  now  state  colleges — 
universities— to  educate  felons  and  destroy  self- 
respect — the  only  spring  of  moral  activity  in 
human  nature.  He  did  not  know  how  this  could 
be  done,  except  through  a  criminal  court  of 
equity,  and  by  adapting  our  penitentiary  system 
to  it. 

The  amendment  was  negatived. 

Mr.  BROWN  suggested  that  the  information 
to  be  communicated  to  the  legislature  on  this 
subject,  by  the  Executive,  should  not  be  in  his 
annual  message. 

Mr.  MORRIS  assented  to  that  suggestion  and 
moved  to  amend  so  as  to  require  the  Governor  to 
communicate  the  facts  annually  to  the  legisla- 
ture, which  was  agreed  to. 

Mr.  CROOKER  proposed  to  amend  so  as  to  au- 
thorize the  Governor  to  commute  sentence  ol 
death  to  imprisonment  for  life  "  or  for  a  term  of 
years."  .  ,  .      _ 

Mr.  PATTERSON  thought  the  punishment  of 
death  should  not  be  commuted  for  a  less  period 
of  imprisonment  than  for  life. 

Mr.  WATERBURY  suggested  leaving  out  the 
words  "for  life." 
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Mr.  WORDEN  thought  the  clause  might  then 
be  construed  to  mean  for  life. 

Mr.  BASOOM  preferred  Mr.  Crooker's  prop- 
osition—and thought  it  should  be  adopted.  Oth- 
erwise a  convict  whose  sentence  had  been  com- 
muted to  state  prison  for  life,  might  never  be 
releared — as  the  pardoning  power  in  his  case, 
might  be  claimed  to  be  exhausted. 

Mr.  CROOKER'S  amendment  was  lost,  33  in 
the  affirmative. 

Mr.  ARCHER  offered  this  amendment : 

"  In  ca.^e  the  legislature  should  abolish  capital  pun- 
ishment, the  Governor  shall  rot  have  power  to  pardon 
or  shorten  the  term  of  imprisonment  of  such  persons 
as  shill  have  been  convicted  of  murder,  except  with 
the  unanimous  consent  of  both  branches  ot  the  legis- 
lature " 

Mr.  TAGGART  moved  to  strike  out  the  word 
(<  unanimous.' 


Lost,  as  was  also  the  original  proposition. 
Mr.  RHOADES  offered  the  following,  which 
was  also  lost : 

After  the  word  "  offences,"  in  the  second  line,  insert 
"exeept  for  which  the  offender  may  be  sentenced  to 
the  state  prison,  and" 

Mr.  SHEPARD  offered  the  following : 

Substitute  for  the  first  part  Of  the  section  down  to 
and  including  the  word  "  limitations,"  these  words:— 
"  The  Governor  shall  have  power  to  grant  reprieves, 
commutations,  and  pardons  after  conviction,  except  in 
cases  of  treason  and  impeachment,  in  such  manner, 
on  such  terms,  and  under  such  restrictions  as  he  may 
think  proper." 

Pending  the  question  on  this  motion,  the  com- 
mittee rose,  and  the  Convention  adjourned  to  9 
o'clock  to-morrow  morning. 


TUESDAY, 

Prayer  by  the  Rev.  Mr.  Huntington. 
STATE  BOARD  OF  ASSESSORS. 

Mr.TOWNSEND  offered  the  following,  which 
was  agreed  to: — 

Resolved,  That  the  committee  on  the  pub'ic  reve- 
nues, &c  ,  be  required  to  consider  the  propriety  of  in- 
stituting, by  constitutional  enactment,  a  State  Board 
of  Assessors,  with  power  to  equitably  adjust  the  rela- 
tive appraisement  of  the  real  and  personal  estate  in 
the  several  counties,  with  reference  to  a  just  and  uni- 
form levy  of  state  or  national  direct  taxation. 
EXECUTIVE  DEPARTMENT. 

The  Convention  again  resolved  itself  into  a 
committee  of  the  whole,  on  the  report  of  the 
Fifth  standing  committee,  on  the  powers  and 
duties  of  the  Executive,  Mr.  CHATFIELD  in 
the  chair. 

The  pending  amendment  was  the  one  offered 
yesterday  by  Mr.  SHEPARD. 

Mr.  SHEPARD  said,  when  he  offered  his 
amendment  yesterday,  he  presumed  that  the 
pardoning  power  was  to  be  kep?  pretty  much  as 
it  was  now.  He  supposed  the  experience  of  all 
was  conclusive  as  to  the  propriety  of  retaining 
the  pardoning  power.  He  was  therefore  sur- 
prised at  the  effort  made  there,  to  strike  directly 
at  the  exercise  of  that  important  function  of  the 
government.  The  only  question  then  seemed  to 
be,  where  the  pardoning  power  was  to  be  lodg- 
ed? Who  would  best  exercise  it,  with  a  view 
to  the  safety  and  welfare  of  the  community  ? — 
Now,  he  proposed  briefly  to  show,  for  the  pur- 
pose of  vindicating  the  exercise  of  that  power, 
why  it  was  exercised  at  all,  and  why  the  judg- 
ment of  a  court  on  a  specific  offence,  was  not 
final.  In  the  administration  of  criminal  justice, 
under  the  best  system,  necessarily  much  injus- 
tice must  be  done.  In  the  history  of  the  crimi- 
nal law,  it  would  be  found  that  a  great  many  had 
been  convicted,  who  were  supposed  to  be  guilty, 
on  perjured  testimony.  Juries  were  bound  to 
deciiie  according  to  the  evidence  ;  and  it  was  en- 
tirely  out  of  the  question  to  suppose  that  they 
would,  or  could,  in  a  great  majority  of  instances, 
make  any  allowance  for  false  statements  on  the 
part  of  witnesses.  Another  class  of  cases,  was 
that  in  which  mistakes  in  the  evidence  itself,  or 
mistakes  of  identity,  had  occurred.  This  was 
a  very  large  class,  which  had  furnished  theorists 
with  powerful  arguments  against  the  reliance  on 
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circumstantial  evidence  alone.  Then  there  was 
another  class,  which  was  almost  pecular  to  our 
own  country  :  he  meant  where  the  crime  which 
had  been  committed  had  created  much  excite- 
ment, and  in  relation  to  which  the  newspapers* 
had  bound  the  individual  and  the  crime  so  firmly 
together,  that  they  were  inseparable  in  the  public 
judgment.  In  such  a  case,  conviction  followed 
as  a  necessary  and  inevitable  consequence.  Now 
in  those  classes  of  cases,  the  individual  convict- 
ed might  be  perfectly  innocent.  Within  the  last 
ten  years,  twenty  such  cases  had  occurred,  and 
he  put  this  statement  of  facts  to  the  serious  con- 
sideration of  gentlemen  who  assailed  the  par- 
doning power.  There  was  a  second  class  of  ca- 
ses, in  which  it  was  advantageous  to  exercise 
the  franchise  of  pardon,  and  that  was  where  the 
individual  was  really  guilty,  bul  where  some 
high  reason  existed  for  his  pardon,  fcuch  cases 
were  those  in  which  it  was  necessary  to  remove 
the  disqualification  of  a  witness;  such  as  where 
an  individual  who  had  been  convicted  of  a  crime 
was  pardoned  on  his  disclosing  his  associates. — 
It  was  thus  that  the  secret  paths  of  crime  were* 
made  public.  It  was  thus  in  very  many  instan- 
ces, that  criminals  were  detected.  It  was  thus- 
that  the  eye  of  justice  was  led  to  the  secret 
recesses  of  vice.  From  this  class  of  casesr 
however,  which  he  had  enumerated,  he  sup- 
posed a  perfect  exercise  of  the  pardoning  pow- 
er would  demand,  that  in  each  class  there 
should  be  the  exercise  of  judgment,  by  different 
men  or  bodies  of  men.  Where  injustice  had 
been  done  by  the  trial,  he  supposed  the  court 
which  tried,  could  judge  best.  In  the  second 
branch,  where  the  administration  of  some  branch* 
of  the  government  called  for  the  pardon,  the 
Executive  would  be  the  best  judge ;  in  other 
cases,  the  state  prison  inspectors  might  be  well 
qualified  to  decide.  It  seemed  then,  that  this 
power,  to  be  exercised  perfectly,  ought  to  be 
lodged  in  three  different  hands.  That,  however, 
he  assumed  to  be  impossible.  It  must  be  vested  in 
one  or  two  responsible  agents,  and  there  it  must 
remain  j  and  where  were  we  to  find  responsible 
agents  ?  He  supposed  it  was  well  designate  i  in 
the  present  constitution  ;  he  supposed  the  Gov- 
ernor, standing  as  the  head  of  the  system^  pos- 
sessed all  the  information  requisite,  and  stooJ  in, 
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the  best  possible  situation  to  make  up  his  judg- 
ment free  from  error,  or  in  such  a  way  as  would 
be  productive  of  as  little  injury  to  the  com- 
munity as  could  be  secured  in  any  case. — 
He  was  forcibly  struck  with  the  proposition  of 
his  colleague  (Mr.  Stephens.)  He  approved 
of  the  principle  of  giving  notice  where  it  could 
be  applied  •  but  in  those  cases  where  a  secret 
pardon  is  to  be  granted,  notice  could  not  be  giv- 
en. It  seemed  to  him  we  had  better  leave  it  to 
the  Executive,  for  it  would  be  best  deposited  in 
his  hands;  and  ie  could  provide  for  the  no- 
tice, if  he  saw  fit,  and  grant  pardons  on  such 
conditions  as  he  deemed  proper,  and  with  any 
formalities  he  might  chose  to  lay  down  and  de- 
fine. The  instances  of  the  unfortunate  exercise 
of  this  power  by  the  Executive  were  compara- 
tively very  few  indeed.  He  did  not  know,  if  the 
powei  was  lodged  any  where  else,  that  the  in- 
stances would  be  so  few  ;  for  he  had  shown,  it 
must  be  exercised  by  any  other  person  at  a 
greater  disadvantage  than  by  the  Governor.  It 
had  been  suggested  that  the  legislature  should 
be  left  to  control  this  matter  ;  but  in  this  he  did 
not  agree.  The  ear  of  the  Executive  should  al- 
ways be  open  to  petitions  and  applications  for 
pardon.  Whenever  a  man  was  justly  entitled 
to  a  pardon,  it  should  be  made  as  speedy  a  mat- 
ter as  possible  ;  it  was  never  too  soon  to  repair 
an  injury,  especially  one  of  that  kind  which  car- 
ries desolation  to  the  human  heart  and  to  the 
family  circle. 

Mr.  TAGGART  had  hoped  the  gentleman 
from  New  York,  would  have  given  some  reason 
for  his  amendment ;  but  instead  of  that,  he  had 
confined  his  argument  to  the  point  whether  we 
should  retain  the  pardoning  power,  and  whether 
or  not  it  should  be  vested  in  the  hands  of  the 
Governor.  From  the  tone  and  temper  manifes- 
ted there,  he  thought  there  were  very  few  that 
would  be  disposed  to  strike  out  the  pardoning 
power,  or  take  it  away  from  w7here  it  had  been 
hitherto  lodged.  But  he  now  rose  to  present  one 
or  two  other  matters  in  this  Convention,  which 
had  not  yet  been  presented.  He  found  here  a 
provision,  which  has  been  taken  from  the  statute 
that  the  Governor  may  grant  pardons  with  such 
restrictions  and  limitations  as  he  might  think 
proper.  This,  it  struck  him,  was  wrong  in  print 
ciple.  It  was  an  establishe  I  maxim  of  the  law 
of  the  land  that  you  are  so  to  use  your  own  as 
not  to  injure  another.  That  maxim,  if  it  did  not 
already,  ought  to  apply  as  well  to  government 
as  to  individuals.  The  power  to  grant  pardons 
with  such  restrictions  and  limitations  as  he  may 
think  proper,  is  usually  understood  to  apply  to 
cases  where  the  pardon  is  granted  in  considera- 
tion that  the  person  pardoned  shall  leave  the 
country  in  which  he  has  been  convicted.  Now 
was  this  principle  right?  Was  it  just  to  a  neigh- 
boring state  or  province  or  nation  that  we  should 
send  the  criminals  from  our  penitentiaries  and 
prisons  to  commit  their  depredations  on  those 
states  or  provinces?  It  seemed  to  him  that  it 
was  unjust  and  we  ought  to  pause  and  reflect 
before  we  admit  such  a  provision  in  the  constitu- 
tion and  give  to  it  a  sanction  which  it  had  never 
yet  had  under  the  government  of  this  state.  He 
admitted  it  had  been  resorted  to  over  the  whole 
country,  but  notwithstanding,  it  was  wrong,  and 
it  ought  not  to  be  so  fastened  on  the  constitute  n 


'  as  to'prohibit  a  general  rule  of  the  legislature 
hereafter,  to  abandon  this  principle.  There  was 
another  proposition  which  he  desired  on  an  ap- 
propriate occasion  to  offer;  it  was  to  provide  in 
case  the  government  should  abolish  capital  pun- 
ishment, that  the  pardoning  power  shall  be  taken 
from  the  Governor  without  the  consent  of  the 
.egisiature.  He  wished  to  limit  the  power  ot  the 
Governor  to  pardon  unless  the  legislature  should 
deem  it  necessary.  It  was  evident  that  within  a 
very  few  years,  capital  punishment,  that  relic  of 
a  past  age,  will  be  stricken  from  the  statute  book. 
He  did  not  intend  to  interfere  with  it  by  this  Con- 
vention, but  He  wished  to  leave  it  in  such  a  man- 
ner that  the  legislature  may  interfere  and  provide 
that  if  they  take  away  the  power  to  inflict  capital 
punishment,  they  shall  inflict  a  term  of  imprison- 
ment without  the  power  of  pardon,  except  on 
certain  conditions  and  in  specified  cases.  To 
meet  this  case,  he  should  offer  such  an  amend- 
ment as  this  :  "  But  the  legislature  may  by  law 
limit  and  restrict  the  exercise  by  the  Governor 
of  the  pardoning  power  in  cases  of  murder." — » 
He  had  been  informed  that  the  present  Execu- 
tive had  granted  but  two  conditional  pardons 
since  his  induction  into  office,  and  to  these  he 
would  briefly  advert  for  the  purpose  of  showing 
their  effects.  One  of  the  two  was  condition- 
ally pardoned  for  making  disclosures  through 
which  others  were  convicted  of  participating  in 
the  offences  for  which  he  had  been  convicted. — 
The  condition  was  that  he  should  leave  the 
state.  Not  complying  with  that,  he  was  a  se- 
cond time  arrested  and  a  second  time  was  per- 
mitted to  go  away,  and  he  went  to  Canada;  but 
in  the  space  of  one  fortnight  he  came  back  with 
a  quantity  of  counterfeit  money  in  his  posses- 
sion with  which  he  supplied  the  market.  With 
great  effort,  he  was  again  arrested  and  convict- 
ed, and  is  now  confined  at  Sing  Sing.  The  oth- 
er was  detected  in  picking  pockets  on  board  the 
boat  which  bore  him  from  the  prison  to  the  city, 
and  he  too  is  now  back  again  at  the  prison  at 
Sing  Sing.  He  again  repeated  his  hope  that  this 
provision  would  not  be  inserted  in  the  constitu- 
tion, so  as  to  make  it  a  perpetual  power. 

Mr.  HUNT  desired  to  add  the  words  il  or  as 
may  be  prescribed  by  law,"  to  come  after  the 
word  "  proper;"  but  the  amendment  was  not 
then  in  order. 

Mr.  O'CONOR  said,  though  there  might  be 
no  obscurity  in  the  clause  of  the  constitution  of 
1821,  so  far  as  words  were  concerned,  yet  it  was 
probable  some  addition  was  requisite  as  to  the 
extent  of  the  Governor's  power.  It  was  known 
that  the  Governor  had  power  to  grant  reprieves 
after  conviction,  except  in  cases  of  treason  and 
cases  of  impeachment ;  and  it  was  known  what 
he  might  do  in  those  cases.  Now  doubts  arose, 
it  seemed,  under  the  terms  used  in  that  constitu- 
tion, whether  he  had  power  to  grant  commuta- 
tions or  diminutions  of  punishment,  and  it  cer- 
tainly was  a  very  excellent  idea  in  the  commit- 
tee to  remove,  as  they  could  by  a  word,  the 
doubts  which  had  arisen  on  that  head,  because 
none  could  deny  that  the  Governor  ought  to  have 
the  power  to  grant  pardons,  with  that  kind  of 
condition  ;  or  in  other  terms,  to  reduce  the 
amount  of  punishment.  He  also  ought  to  have 
the  power  to  impose  conditions,  for  they  might 
conceive  of  many  considerations,  under  which  it 
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Would  be  the  best  policy  consistently  with  jus- 
tice,  that  the  Governor  could  pursue.    We  have 
been  informed  that  paupers  had  been  transmit- 
ted hither  at  the  expense  of  the  towns  on  which 
they  were  chargeable  in  foreign  countries.  Now 
if  one  of  those  paupers,  not  having  a  settlement 
or  the  me  ns  to  sustain  himself,  should  commit 
a  felo.iy,  it  would  be  a  proper  condition  of  a  par- 
don that  he  should  transport  himself  without  the 
United  States  and  never  afterwards  return  within 
it ;  and  an  honorable  gentleman  who  had  had 
the  exercise  of  the  pardoning  power  stated  to  him 
that  it  was  not  unfrequently  resorted  to.     He 
therefore  felt  great  pleasure  in  expressing  his 
approval  in  the  fullest  degree  of  the  object  and 
intent  of  the  committee.     In  relation  to  the  pow- 
er to  commute,  he  made  a  few  brief  suggestions, 
and  in  relation  to  the  conditional  pardon  of  ex- 
patriation, he  suggested  that  the  state  of  New 
York  should  not  by  this  sort  of  banishment,  con- 
vert her  sister  states  into  so  many  Botany  Bays. 
Mr.  MORRIS  presumed  it  would  not  be  im- 
proper in  him  to  state  why  the  committee  ha«i 
reported   the  article  in  its   present  shape.     In 
drawing  the  different  sections,  wherever  it  was 
intended  that  the  same  power  should  be  retained, 
the  committee  copied  the  old  constitution  and 
the  old  law,  purposely  adopting  the  language  in 
use,  so  as  to   prevent  the  necessity  of  construc- 
tion.    The  old  constitution  being  known,  and  its 
meaning  appreciated,  they  felt  that  by  a  change 
of  verbiage,  though  it  might  improve  the  style, 
Would  leave  the  door  open  for  construction.   All 
lawyers  well  knew  that  the  change  of  a  word  in 
a  statute,  very  frequently,  if  it  did  not  lead  to  a 
different  construction,  opened  the  door  to  litiga- 
tion and  argument;  and  he  might  appeal  to  some 
of  his  lay  friends,  if  they  had  not  been  compelled 
to  put  their  hands  in  their  pockets  for  the  purpose 
of  paying  the  expenses  of  determining  whether 
the  alteration  of  a  word  did  not  alter  the  law. — 
Where  then  they  intended  to  retain  the  same 
power  as  in  the  old  constitution,  they  kept  to  the 
language  of  that  constitution.     The  committee 
had  also  introduced  some  new  matter.     There 
was  new  matter  in  the  third,  fourth,  fifth  and 
sixth  lines   of  this  fifth  section,   giving  to  the 
Governor  power  to  commute  sentence  of  death 
to  imprisonment  in  the  state  prison  for  life. — 
That  matter  the  committee  had   taken  from  the 
statute,  and  from  decisions   under  the  statute. 
The  statute  also  embraced  this:  "  He  may  grant 
pardons  upon  such  conditions,  and  wi|fi  such  re- 
strictions  and  limitations  as  he  may  think  prop- 
er."   Now,  under  that  verbiage  of  the  statute, 
the  Executive  and  his  constitutional  advisers  had 
doubts   whether  the  power  was  conferred  on 
him  to  commute  the  sentence  of  death  to  im- 
prisonment in  the  state  prison.    They  referred 
to  the  third  section  of  the  Revised  Statutes,  vol. 
II,  pp.  455,  where  they  found   the  legal  provi- 
sion which  authorized  the  state  prison  agents,  at 
all  times  thereafter,  to  receive  into  custody,  un- 
der an  order  of  the  Governor,   any  person  who 
had  been  convicted  of  crime,  and  whose  sentence 
of  death  had  been  commuted  to  imprisonment 
for  life,  or  a  term  of  years.    Here  was  an  order 
given  to  a  subordinate  to  receive  into  custody  a 
man  whose    sentence  of  death  the  Governor 
might  commute;  but  doubts  were  entertained 
whether  this  gave  the  power  to  commute,  and 
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the  committee  thought  it  was  better  to  put  the 
question  at  rest,  and  this  they  had  attempted  to 
do  by  the  words  which  the  section  contained. — 
They  put  the  term  of  commutation  for  life, 
though  the  statute  fixed  a  less  time.  His  asso- 
ciate feared  it  would  extend  to  cases  of  treason; 
and  he  asked  why  should  it  not?  Why  should 
it  be  left  to  the  legislature?  Why  should  it  be 
left  to  a  political  party,  opposition  to  whose  po- 
litical opinions  might  be  the  treason,  for  which 
perhaps  the  man  ought  to  be  eulogized  rather 
than  punished.  They  therefore  gave  to  the  Go- 
vernor the  power  to  commute,  leaving  it  to  the 
legislature  to  pardon  subsequently,  if  they 
thought  proper  to  do  so.  These  were  some  of 
the  reasons  why  these  sections  were  drawn  in 
this  manner;  first,  to  keep  the  construction  of 
the  old  constitution;  second,  to  embrace  what 
they  supposed  the  law  intended,  but  about  which 
the  Executive  had  doubts;  and  next,  for  the 
other  considerations  which  he  had  just  set  forth. 
Mr.  O'CONOR,  in  a  few  observations,  was 
understood  to  suggest,  that  the  power  to  com- 
mute the  punishment  of  death  for  treason,  should 
have  been  more  clearly  defined,  to  take  it  out 
of  the  exceptions. 

Mr.  TALLMADGE  impressed  on  the  Con- 
vention  the  importance  of  the  pardoning  power, 
and  the  necessity  there  was  to  devote  their  best 
attention  to  it.  He  enquired  what  was  its  ex- 
tent and  where  did  it  rest?  And  he  asked  the 
committee  to  pause  and  consider  whether  the 
legislature  had  or  had  not  a  concurrent  pardon- 
ing power. 

Mr.  WORDEN  said  the  better  opinion  during 
the  last  session  of  the  legislature  in  which  this 
subject  was  discussed,  was  that  all  the  pardon- 
ing power  was  vested  in  the  Executive — that 
where  they  had  conferred  the  exclusive  exercise 
of  a  specified  power  by  implication,  it  denied  the 
exercise  of  that  power  to  any  other.  The  gen- 
tleman from  Dutchess  had  referred  to  this  on 
one  or  two  occasions  already,  but  he  begged  to 
inform  that  gentleman  that  the  question  had 
been  settled  in  the  legislature.  It  was  discussed 
in  the  Senate  last  winter,  and  there  the  better 
opinion  was  that  the  legislature  had  no  control 
over  it. 
Mr.  CROOKER :  Not  "  better"  opinion. 
Mr.  WORDEN  said  '«  better,"  because  it  was 
his  own  opinion,  but  there  were  conflicting  opi- 
nions. 

Mr.  TALLMADGE  again  appealed  to  the 
Convention  to  leave  nothing  doubtful  in  the  con- 
struction of  this  section  As  the  section  now 
stood,  he  contended  that  the  legislature  also 
retained  the  pardoning  power.  The  words 
"  The  Governor  shall  have  power  to  grant  re- 
prieves," &c,  did  not  prevent  the  exercise  of 
that  power  by  the  legislature,  though  such 
would  be  the  effect  of  introducing  the  word 
"  the"  before  the  word  "  power."  He,  howev- 
er  thought  it  was  better  not  to  insert  that  word. 
He  also  suggested  that  there  should  be  left  no 
doubt  of  the  Governor's  power  to  commute  the 
punishment  of  persons  convicted  of  treason,  and 
intimated  that  the  words  "  in  all  cases,"  after 
the  word  "  commute,"  in  the  third  line,  would 
make  that  intelligible,  which  was  now  doubt- 
ful. 
Mr  STETSON  suggested  the  introduction  of 
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the  word  <c  only"  in  the  sixth  line,  so  that  the 
passage  woul  i  read  thus: — 

«« CTpon  conviction  for  treason,  he  shall  only  have 
power  so  suspend  the  execution  of  the  sentence,"  &c. 

Mr.  VAN  SCHOONHOVEN  said  ths  gentle- 
man  from  Ontario  had  told  them  that  it  had  been 
settled  in  the  legislature  that  it  did  not  possess 
the  pardoning  power — with  that  he  did  not 
agree. 

Mr.  WORDEN  denied  that  he  had  said  so. 

Mr.  VAN  SCHOOiNHOVEN:— WeiL  then, 
that  it  was  the  '  *  better"  opinion  there. 

Mr.  WORDEN:     Oh,  I  took  that  back  too. 

Mr.  VAN  SCHOONHOVEN  explained  the 
action  of  the  legislature  on  this  subject.  By  a 
aesoiution  which  he  offered,  it  was  brought  up 
with  the  view  of  interfering  on  behalf  of  the 
men  of  Delaware  county,  who  were  yesterday 
alluded  to  by  one  of  its  representatives,  (Mr. 
Waterbury.)  His  resolution,  which  he  sub- 
mitted to  the  Senate,  called  upon  the  circuit 
judge  to  report  the  testimony  in  the  case.  A 
doubt  arose  at  the  time;  it  was  referred  to  the 
judiciary  committee,  whose  report  at  the  end  of 
the  session,  left  the  matter  pretty  much  as  it  was 
when  it  was  first  introduced.  He  expressed  the 
opinion  ?hat  the  legislature  did  possess  the  par- 
doning power;  but  still  as  doubts  existed  else- 
where, the  question  should  be  settled. 

The  amendment  of  Mr.  SHEPARD  was  then 
rejected. 

Subsequently  a  motion  was  made  to  reconsid- 
er, on  the  ground  that  |he  question,  when  put, 
was  not  distinctly  understood.  But  after  some 
conversation  the  motion  was  negatived. 

Mr.  TAGGART  moved  to  amend,  by  striking 
out  the  sentence: 

"  He  may  grant  pardons  upon  such  conditions,  and 
with  such  restrictions  and  limitations  as  lie  may  think 
proper. " 

Mr.  RUSSELL  spoke  in  favor  of  the  report 
as  it  came  from  the  committee. 

The  amendment  was  negatived. 

Mr.  DANA  moved  an  amendment,  so  as  to  pro- 
vide that  the  Governor  should  not  have  power  to 
commute  the  sentence  for  treason. 

The  amendment  was  lost. 

Mr.  RUSSELL  then  offered  an  amendment, 
giving  t|ie  Governor  the  power  to  commute  sen- 
tence of  death,  in  all  cases,  to  imprisonment  for 
life. 

Strike  out,  "  He  may  commute  sentence  of  death  to 
imprisonment  iu  a  state  prison  (or  life.  He  may  grant 
pit  dons  upon  *uch  conditions,  and  with  such  restrie* 
tions  and  limitations  as  he  may  think  proper''— and  in- 
sert—1' He  may  grant  such  pardons  upou  such  condi- 
tions, and  wish  such  restrictions  and  limitations  as  he 
may  think  proper;  and  he  may  commute  sentence  of 
death,  in  any  case,  to  imprisonment  in  a  state  prison 
iarlife." 

The  amendment  was  lost — 32  to  35. 

Mr.  STETSON  now  moved  his  amendment, 
(indicated  above.) 

Mr.  STOW  hoped  this  amendment  would  pre- 
vail. The  Governor  and  his  agents  may  be 
guilty  of  treason,  and  this  power  should  be  vest- 
ed with  the  legislature. 

Mr.  WORDEN  also  hoped  the  amendment 
would  be  agreed  to. 

It  was  agreed  to. 

Mr.  TAGGART  offered  the  following  amend- 
ment : 


After  the  word  proper,  insert— '■'  except  that  no  par- 
don shall  begranie:  upon  condition  that  the  convict 
shall  leave  the  state  or  the  United  States  " 

Mr.  STOW  opposed  this,  and  Mr.  TAG- 
GART replied,  when  the  amendment  was  ne- 
gatived. 

Mr.  TAGGART  then  moved  to  amend  so 
that  the  legislature  might  restrain,  restrict  or 
limit  the  pardoning  power  in  cases  of  conviction 
for  murder.    Lost. 

Mr,  STOW  moved  to  amend  as  follows : 

Insert  <*  or  commute  the  seuience"  in  this  clause— 
"  When  the  legislature  shall  either  pardon,  or  com- 
mute  the  sentence,  or  direct  the  execution,"  &c. 

The  amendment  was  agreed  to. 

Mr.  TALLMADAGE  moved  to  strike  out  the 
following,  which  was  lost : 

"  Slating  the  name  of  the  convict,  the  crime  of  which 
he  was  convicted,  the  sentence  and  its  date,  and  the 
date  of  the  commuiation,  pardon,  or  reprieve. " 

The  sixth  section  was  then  read  as  follows  : — 

§  6  In  case  of  the  impeachment  of  the  Governor,  or 
his  removal  from  office,  death,  inability  from  mental 
or  physical  disease,  resignation,  or  absence  from  the 
state,  the  powers  and  duties  shall  devolve  upon  ihe 
Lieut.  Governor  for  the  residue  of  the  term,  or  until 
the  Governor  absent  or  impeached  shall  return  or  the 
disability  shall  cease  Hut  when  the  Govtrnor  shall) 
with  the  consent  of  the  legislature,  be  out  of  the  state 
in  time  of  war,  at  the  head  of -.«  military  force  thereof, 
he  sin II  continue  Commander-in-Chief  ot  all  the  mili- 
tary force  of  the  state. 

Mr.  TAGGART  moved  to  insert  "disability" 
instead  of  "  inability."    Lost. 

Mr.  T.  moved  further  to  amend  by  inserting 
after  the  word  u  disease,"  the  words  "to  dis- 
charge the  duties  of  his  office." 

Mr.  JORDAN  moved  to  strike  out  the  ^ords 
"  from  mental  or  physical  disease."  He  said 
inability  might  arise  from  other  causes  than 
these.  The  Governor  might  be  convicted  of  a 
crime  and  shut  up  in  prison,  and  thus  be  unable 
to  discharge  the  duties  of  this  office. 

Mr.  BROWN  objected  to  the  word  inability. 
Who  was  to  determine  this  vague  question.  If 
insanity  was  intended,who  was  to  determine  that 
fact?  He  alluded  to  the  memorable  case  in 
Great  Britain  in  88,  when  the  king  was  declared 
to  be  insane— which  gave  rise  to  so  much  agita- 
tion— and  which  divided  the  two  parties  there — 
the  law  making  no  provision  for  such  a  case — 
for  on  the  one  hand  insisting  that  the  heir  appa- 
rent had  become  king,  and  till  that  the  sove- 
reignty was  in  parliament.  The  result  was  that 
they  proceeded  to  do,  what  we  should  provide 
for  here,  if  we  retained  this  word  inability — in- 
stituted an  enquiry  and  ascertained  the  fact  — 
He  insisted  either  that  this  word  should  not  be 
here,  or  that  provision  should  be  made  for 
ascertaining  the  fact  of  inability. 

Mr.  W.  TAYLOR  insisted  that  if  this  word 
was  struck  out,  there  would  be  no  provision 
made  for  the  case  of  a  Governor's  becoming  in- 
sane. He  preferred,  however  to  adopt  the  lan- 
guage of  the  U.  S.  constitution  and  to  say  "  ina- 
bility to  discharge  the  powers  and  duties  of  said 
office." 

Mr  .WORDEN:— How  ascertain  that  inability? 

Mr.  W.  TAYLOR:— A  palpable  case  would 
require  no  formal  adjudication. 

Mr.  WORDEN: — Suppose  it  is  not  a  palpable 

Mr.  W.  TAYLOR:— Then  he  would  continue 
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in  the  discharge  of  his  duty.    The  legislature  < 
would  make  provision  however  for  such  cases. 

Mr.  WORDEN:— There  might  be  a  contro- 
versy  between  the  Governor  and  Lieulenanl- 
Governor,  and  the  latter  might  undertake  in  high 
party  times  to  declare  the  Governor  insane 

Mr.  W.  TAYLOR  thought  the  United  States 
constitution  was  a  good  model  to  follow. 

Mr.  HARRISON  suggested  the  words  "  ina- 
bility to  serve." 

Mr.  SIMMONS  thought  the  word  should  be 
retained.  The  mode  of  ascertaining  the  fact 
might  be  provided  by  law.  The  United  States 
constitution  gave  to  Congress  the  power  to  pro- 
vide for  the  removal  or  disability  of  the  Presi- 
dent. All  possible  cases  of  inability  should  be 
provided  for. 

The  question  was  here  taken  on  striking  out 
"  from  mental  or  physical  disease,"  and  carried. 

Mr.  KENNEDY  proposed  to  strike  out  "or 
impeached,"  as  unnecessary — the  word  inability 
including  it. 

Mr.  JONES  suggested  that  those  words  should 
be  retained,  and  the  words  "  or  be  acquitted," 
added. 

The  committee  refused  to  strike  out  as  moved 
by  Mr.  K. 

Mr.  W.  TAYLOR  moved  to  add  after  "  ina- 
bility"— u  to  discharge  the  powers  and  duties 
of  the  said  office." 

Mr.  WORDEN  would  vote  for  that  if  the  gen- 
tleman would  add  also  the  provision  of  the  Uni- 
ted States  constitution  for  ascertaining  the  disa- 
hility— making  it  the  duty  of  the  legislature  to 
provide  a  mode.  Otherwise,  there  would  be  no 
legal  body  competent  to  say  where  the  disability 
arose. 

Mr.  W.  TAYLOR  replied  that  the  United 
States  constitution  provided  that  Congress  should 
prescribe  the  mode  of  filling  the  place  of  Presi- 
dent, not  for  ascertaining  the  fact  of  inability. 
We  had  here  a  provision  for  filling  the  place  of 
Governor. 

Mr.  RUGGLES  suggested  to  add  to  Mt.Tay- 
lor's  amendment  "  to  be  declared  by  joint  reso- 
lution of  the  two  houses  of  the  legislature." 

Mr.  W.  TAYLOR  assented  to  that. 

Mr.  NICHOLAS  suggested  that,  in  the  ab- 
sence of  any  provision  here  for  ascertaining  the 
fact  of  a  disability,  it  became  the  province  of 
the  legislature  to  provide  the  mode,  as  a  matter 
of  course.  The  word  should  be  retained,  to 
cover  cases  of  insanity — for  a  Governor,  in  a  fit 
of  alienation,  might  pardon  half  the  convicts  in 
the  state  prison  ;  and  the  legislature  might  not 
convene  in  six  months. 

Mr.  STOW  suggested  this  clause  : 

•'The  legislature  may  declare  the  inability  of  the 
Governor,  or  of  the  person  administer  ng  the  cliuies  of 
the  office  of  Governor,  bv  a  vote  of  four-fifths  of  all  the 
member's  elected  to  each  house  ;  and  for  this  purpose 
ihi  Chief  Justice  of  the  Supreme  Court  may  convene 
the  legislature." 

Mr.  W.  TAYLOR,  upon  reflection,  preferred 
not  to  accept  Mr.  Kuggles'  addition  to  his 
amendment. 

Mr.  SIMMONS  moved  to  add  to  Mr.  Tay- 
lor's amendment  thes«  words— being  substan. 
tialiy  the  provision  of  the  U.  S.  Constitution:—- 

M  And  the  legislature  may  by  law  provide  for  the  case 
of  the  removal,  death,  resignation  or  inability  of  the 


Gorernor  and  Lieut.  Governor,  and  of  each  of  them, 
declaring  what  officer  shall  act  in  both  cases,  or  in 
either  of  them." 

Mr.  MURPHY  (while  Mr.  S.  was  penning  his 
amendment)  moved  to  strike  out — ;<  the  Gover- 
nor absent  or  impeached,  shall  return,  or" — so 
that  the  clause  should  read,  "  for  the  residue  of 
the  term,  or  until  the  disability  shall  cease." 

This  motion  wras  agreed  to. 

Mr.  SIMMONS'  proposition  now  coming  up, 

Mr.  JONES  remarked  that  the  case  of  the 
Lieut.  Governor  was  provided  for  in  the  consti- 
tution— the  President  of  the  Senate  taking  his 
place.  The  constitution  of  the  U.  S.  had  no 
such  provision  in  it,  and  therefore  required  con- 
gress to  provide  for  it. 

Mr.  STETSON  called  attention  to  what  he 
characterized  as  the  serious,  important,  radical 
change  suggested  by  Mr.  Simmons.  It  was 
equivalent  to  the  power  of  impeachment  vested 
in  the  legislature  They  might  drive  out  the 
legislature  for  causes  less  than  cau&e  of  impeach- 
ment. 

Mr.  SIMMONS  urged  that  if  this  word  ina- 
bility was  retained,  we  must  requite  the  legisla- 
ture to  provide  by  law.  not  as  the  case  might 
arise,  but  prospectively,  for  ascertaining  this  in- 
ability. The  word  should  be  in,  but  not  unless 
accompanied  with  this  other  provision. 

Mr.  STETSON  replied  that  the  difficulty  was 
that  the  proposition  would  give  the  legislature 
power,  not  to  supply  a  vacancy,  but  to  make 
one. 

Mr.  SIMMONS  thought  the  gentleman  misap- 
prehended entirely  his  amendment.  It  did  not 
give  the  legislature  power  to  act  upon  cases  as 
they  arose— but  to  provide  for  determining  such 
questions  in  future. 

Mr.  TOWNSEND.  Why  not  decide  such 
questions,  as  others  were — by  a  commission  of 
lunacy  ? 

Mr.  SIMMONS.  Because  it  would  be  very 
inconvenient  to  throw  all  things  that  differed  as 
far  as  heaven  and  earth,  and  which  are  as  di- 
verse as  the  four  Beasts  in  Daniel,  into  one  and 
the  same  mill.  We  want  ear  marks  to  things 
in  this  country  to  distinguish  one  from  another, 
and  in  matters  of  government  particularly  at 
least  to  avoid  the  promiscuous  transcendentalism 
of  Germany.     [Laughter.] 

Mr.  Simmons'  amendment  was  lost,  and  Mr. 
Taylor's  was  agreed  to. 

Mr.  JORDAN  then  moved  to  modify  the  last 
clause  of  the  section  as  follows: — 

"  But  when  the  Governor  shall,  with  the  consent  of 
the  legislature,  be  out  of  the  state  in  time  of  war,  at 
ibe  head  of  a  military  force,  he  shall  rontinue  com- 
mander-in-chief of  such  military  force." 

Mr  JORDAN  explained  that  in  the  absence 
of  the  governor,  it  might  be  necessary  that  the 
person  filling  his  place  should  have  command  of 
the  military  force  left. 

Mr  WORDEN  supposed  the  object  of  this 
was  to  give  the  governor  thus  absent,  the  power 
to  call  after  him  the  residue  of  the  militia— 
which  the  acting  governor  might  prevent. 

Mr  JORDAN  had  in  view  an  entirely  differ, 
ent  case— a  case  when  a  requisition  might  be 
made  on  the  state  for  an  additional  military 
'force' and  when  the  emergency  would  not  admits 
of  delay  for  orders  from  the  absent  Governor. 
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Mr.  J7s  amendment  was  lost. 

Mr.  DANA  offered  the  following  substitute 
for  the  whole  section: — 

In  case  of  the  impeachment  of  the  Governor,  or  his 
removal  from  office,  death,  inability  to  discharge  the 
powers  and  duties  of  his  office,  resignation  or  absence 
from  the  state,  (except  with  the  consent  of  the  legisla- 
ture inlime  of  war  at  the  head  of  a  military  force  of 
the  state,)  the  powers  and  duties  of  his  office  shall  de- 
volve ou  the  Lieutenant-Governor  for  the  residue  of 
the  term,  or  until  the  disability  cease. 

Mr  DANA  offered  this  to  express  his  views 
of  what  the  section  should  be — that  the  Gover- 
nor, though  absent,  as  provided,  should  be 
commander-in-chief. 

The  amendment  was  lost. 

Mr.  STOW  now  renewed  his  proposition  (be- 
fore given)  modified  so  as  to  give  two- thirds  of 
the  legislature  power  to  decide  on  a  case  of  ina- 
bility— and  giving  the  speaker  of  the  assembly 
power  to  convene  the  legislature  for  that  pur- 
pose. Mr.  S.  said  he  could  never  consent  to 
leave  the  word  inability  there,  without  provi- 
ding some  tribunal  for  ascertaining  it.  It  was 
such  a  question  as  this  that  shook  the  British 
throne  to  its  foundations.  The  safest  tribunal  he 
could  devise  was  the  legislature,  by  a  two-third 
vote.  He  was  sorry  to  take  up  time  by  a  single 
remark;  but  he  could  not  consent  to  involve  the 
country  in  the  danger  of  revolution  because  it 
might  take  a  little  time  to  make  provision  for 
this  contingency. 

Mr.  TAGGART  hoped  the  Convention  would 
not  vote  down  this  from  habit.  It  was  a  prop- 
osition that  deserved  consideration. 

Mr.  WORDEN  said  its  propriety  was  obvi- 
ous. Leave  in  this  word  inability,  and  provide 
no  mode  of  determining  the  question  of  inabil- 
ity,  and  we  left  open  a  door  to  anarchy  and  con- 
fusion. 

Mr.  STETSON  insisted  that  it  gave  the  legis- 
lature power  to  expel  the  Executive,  from  fac- 
tious considerations/  It  destroyed  the  whole 
symmetry  of  the  system  of  impeachment.  Why 
not  make  it  conform  more  nearly  to  that  sys- 
tem? 

Mr.  WORDEN  replied,  that  it  was  more 
guarded  than  the  mode  of  impeachment.  A 
majority  of  one  branch  might  impeach.  This 
required  two- thirds  of  both  houses.  And  it  wao 
hardly  to  be  supposed  that  two-thirds  of  any 
legislature  would  venture  to  remove  a  Gover- 
nor, from  factious  or  party  considerations. — 
Would  the  gentleman  leave  this  word  inability 
to  stand,  without  any  power  any  where  to  de- 
fine and  regulate  it? 

Mr.  CAMBRELENG  thought  there  could  be 
no  difficulty  about  this.  In  case  of  the  lunacy 
of  the  Governor,  the  constitution  provided  who 
should  be  Governor.  There  was  no  vacancy— no 
regency.     The  Lieut.  Governor  would  act. 

Mr.  WORDEN  :  But  when  and  how  is  the 
fact  of  lunacy  to  be  ascertained  ? 

Mr.  CAMBRELENG  replied  that  the  fact 
would  be  notorious.  What  Lieut.  Governor 
would  wait  a  moment,  if  the  Governor  was  sent 
to  an  asylum?  or  suppose  he  was  confined  in  his 
own  house,  was  not  the  constitution  sufficient? 
would  not  the  legislature  under  this  word  inabi- 
lity, be  at  liberty  to  make  explanatory  clauses? 
Our  constitution  provides  our  regent.  The  Bri. 
tish  constitution  had  no  such  provision — and 


hence  Parliament  had  to  act.  The  Lieut.  Gover- 
nor must  act. 

Mr.  STOW:  Suppose  the  Lieut.  Governor 
himself  is  insane  ? 

Mr.  W.TAYLOR  remarked  that  if  the  Lieut. 
Governor,  usurpes  authority  he  would  be  liable 
to  impeachment  and  would  be  impeached. 

Mr.  WORDEN  :  You  would  throw  on  the 
Lieut.  Governor  the  responsibility  of  judging  of 
the  case  in  which  he  shall  act,  with  the  peril  of 
an  impeachment  hanging  over  his  head  ? 
Mr.  W.  TAYLOR: -Only  in  a  palpable  case- 
Mr.  BROWN  submitted  that  these  words  in- 
ability  and  disability  should  be  struck  out,  leav- 
ing the  constitution  to  stand  as  it  had  these  20 
years  and  no  difficulty  growing  out  of  it.  As  to 
this  remedy  of  impeachment,  it  was  too  slow  a 
process.  It  might  last  as  long  as  that  of  Warren 
Hastings,  or  that  of  Judge  Peck—the  one  con- 
tinued 13  years — the  other  through  a  whole 
session  of  Congress.  The  cases  of  inability 
specified  in  the  old  constitution  were  self-evi- 
dent. But  this  general  term  inability  might  give 
riee  to  great  difficulty.  He  repeated,  it  should 
be  struck  out. 

Mr.  NICHOLAS  again  insisted  that  it  would 
devolve  on  the  legislature,  without  any  special 
provision  here,  to  specify  cause  of  disability  by 
general  statute. 

Mr.  MANN  preferred  to  strike  out  the  word 
inability— leaving  the  old  constitution  as  it 
stood. 

Mr.  STOW  had  no  objection  to  that  course, 
and  withdrew  his  amendment,  in  order  to  have 
a  vote  on  striking  out. 

Mr.  BROWN  then  moved  to  strike  out  all  the 
new  matter  in  this  section. 

Mr.  SIMMONS  did  not  see  what  would  be 
gained  by  that.  Strike  out  this  word  inability, 
and  still  the  thing  would  exist  in  the  world, 
and  must  be  provided  for.  His  proposition  to 
req/jire  the  legislature  to  provide  prospectively 
for  such  cases  of  inability,  before  they  occur- 
red, and  when  there  could  be  no  party  or  other 
disturbing  influences  bearing  on  the  legislature, 
was  the  true  course. 

Mr.  MORRIS  said  the  committee  in  drawing 
this  section  supposed  it  was  the  duty  of  the 
committee  on  the  powers  and  duties  oi  the  leg- 
islature to  require  the  passage  of  the  proper 
laws  in  such  cases. 

Mr.  VAN  SCHOONHOVEN  opposed  stri- 
king  out,  insisting  that  there  should  be  some 
general  term  which  should  include  all  cases  of 
disability.  He  argued  that  so  long  as  there 
was  a  rational  doubt  as  to  the  ability  of  the 
Governor,  nobody  ought  to  be  at  liberty  to  in- 
terfere. But  in  a  plain  palpable  case,  this 
word  would  enable  the  Lieutenant  Governor  to 
assume  the  office.  Under  this  proposition,  it 
would  be  in  the  power  of  a  party  majority  to 
thrust  out  a  Governor,  on  the  slightest  pretexts. 
He  preferred  to  leave  the  responsibility  of  as- 
suming the  Executive  office,  in  case  of  the  ina- 
bility of  the  incumbent,  on  the  Lieutenant  Gov- 
ernor. 
The  committee  refused  to  strike  out. 
Mr.  STOW  then  renewed  his  amendment, 
further  modifying  it  so  as  to  require  a  majority 
of  three-fourths  to  declare  the  Governor  inca- 
pable.    Mr.   S.  urged  that  in  this  shape  it 
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avoided  the  objections  of  the  gentleman  from 
Clinton,  and  others — and  would  also  avoid  the 
incongruity  and  hazard  of  allowing  the  Lieu- 
tenant Governor  to  be  the  soie  judge  in  a  case 
in  which  he  would  be  interested.  The  consti- 
tution now  provided  that  the  legislature  by  a 
two- third  vote  might  remove  a  judge  of  the  su- 
preme court.  Why  should  not  thiee-iourths  be 
allowed  to  decide  upon  a  case  of  inability  ? 

Mr.  VAN  SCHOONHOVEN  objecte  I  that  it 
would  be  in  the  power  of  the  Speaker  of  the 
House  in  advance  to  decide  the  question — in- 
deed virtually  to  impeach  the  Governor  by 
calling  the  legislature  together. 

Mr.  RICHMOND  replied  that  any  speaker 
who  should  call  the  legislature  together  with- 
out sufficient  cause,  would  only  impeach  him- 
self. It  would  be  suicide.  He  could  see  no 
possible  danger  to  arise  under  this  proposition, 
and  he  regarded  some  such  provision  absolutely 
necessary. 

Mr.  LOOM1S  objected  to  the  amendment; 
it  changed  the  tribunal  that  now  had  juris- 
diction in  such  cases.  If  the  Lieutenant  Gov- 
ernor should  adopt  the  office  of  Governor,  the 
judiciary,  upon  a  quo" warranto,  would  deter- 
mine the  question  whether  he  was  rightfully 
exercising  the  office.  Besides,  no  man  who 
had  the  slightest  regard  for  his  own  reputation, 
unless  indeed  he  designed  a  civil  revolution, 
would  ever  usurp  the  office  of  Governor.  It 
Was  scarcely  a  possible  case. 

Mr.  WOHDEN  insisted  that  without  some 
tribunal  to  determine  this  question  of  inability, 
the  government  might  be  thrown  into  inextri- 
cable confusion.  Every  act  done  by  an  Execu- 
tive who  was  incompetent  could  and  would  be 
contested  in  your  courts.  The  presumption 
would  be  that  the  Governor  was  competen',  and 
the  party  in  every  case,  setting  up  the  act  of 
the  Lieutenant  Governor,  would  be  obliged  to 
prove  the  inability  of  the  Governor  to  act — un- 
less some  provision  was  made  for  determining 
the  question.  And  these  questions  of  incapac- 
ity— lor  instance,  the  capacity  to  make  a  will — 
were  often  exceedingly  difficult  questions. — 
Surely  it  was  unsafe  to  leave  this  matter  of  the 
ability  of  the  Governor  to  sign  bills,  or  patents, 
or  do  any  other  official  act — entirely  open. — 
Prompt  action  too  would  be  necessary  in  case 
of  the  insanity  of  the  Governor.  He  could  not 
call  the  legislature  together  under  such  circum- 
stances j  nor  could  the  judiciary  act  promptly 
enough  in  such  a  case.  A  quo  warranto  might 
hang  in  the  courts  for  years.  He  regarded  this 
proposition  as  eminently  wise  and  conservative, 
and  was  astonished  that  it  had  not  struck  sen- 
sible men  as  having  force  and  weight. 

Mr.  RHOADES  suggested  that  this  proposi- 
tion be  withdrawn,  and  reserved  until  we  came 
to  the  article  on  the  powers  and  duties  of  the 
legislature. 

Mr.  STOW,  with  all  deference  to  the  gentle- 
man's opinion,  thought  this  precisely  the  time 
and  place  to  determine  how  the  office  of  Gover- 
nor should  be  filled  in  cases  of  inability. — 
As  to  proceeding  by  quo  warranto,  gentlemen 
seemed  to  overlook  the  fact  that  under  that  writ 
questions  of  fact  were  determined  by  a  jury. — 
Was  it  not  quite  as  safe  to  leave  it  to  a  jury 
composed  of  the  whole  legislature? 


Mr.  RHOADES  was  not  opposed  to  some 
such  provision.  His  objection  was  that  this  was 
no  the  place  lor  the  more  general  provision  that 
should  be  made. 

Mr.  STOW  replied  briefly,  when 

The  question  was  put  and  his  amendment 
lost — 28  in  the  affirmative. 

Mr.  O'CONOR  proposed  a  clause  providing 
that  the  president  of  the  senate  should  take  the 
place  of  the  Lieut.  Governor,  where  the  latter 
was  similarly  removed  —saying  that  he  propos- 
ed it  in  order  that  he  might  renew  it,  should  the 
last  proposition  be  successfully  renewed  in  the 
house. 

The  amendment  was  lost. 

The  seventh  section  was  then  read,  as  fol- 
lows: 

$  7-  The  lieutenant-governor  shall  be  president  of 
the  senate,  but  shall  have  only  a  casting  vote  therein. 
If  during  a  vacancy  of  tue  office  of  governor  the  lieu- 
tenant-governor shall  be  impeached,  displaced,  resign, 
die,  or  from  mentil  or  physical  disease  become  inca- 
pable of  performing  the  dunes  ot  his  office,  or  be  ab- 
sent from,  the  state,  the  president  of  the  senate  shall 
act  as  governor  until  the  vacancy  shall  be  filled,  or  the 
disability  shall  cease. 

Mr.  W.  1  AYLOR  moved  to  strike  out  "from 
mental  or  physical  disease."     Carried. 

Mr.  CROOKER  moved  to  strike  out  "  his  du- 
ties,*'and  insert,  "the  duties  of  his  office."  Car- 
ried. 

Mr.  F.  F.  BACKUS  moved  to  insert,  after 
"  Lieut  Governor"  in  the  first  line — "  snail 
possess  the  s?ime  qualifications  of  elegibility  as 
are  required  of  the  Governor,"  &c.  Carried, 
35  to  34. 

Mr.  O'CONOR  moved  to  strike  out  all  after 
the  words,  "  casting  vote  therein."    Lost. 

The  eighth  section  was  then  read  as  follows: 

§  8.  The  lieutenant-governor  shall  receive  six  dollars 
for  every  days'  attendance  as  president  of  the  senate  ; 
and  he  shall  also  receive  the  like  comp:nsation  tor  ev- 
ery twenty  miles  travel  in  going  to  and  returning  from 
the  place  of  meeting  of  the  senate  in  the  discharge  cf 
his  duties. 

Mr.  NICHOLAS  moved  to  strike  out  the  sec- 
tion. 

Mr.  BAKER  proposed  to  amend,  so  as  to  pro- 
vide that  the  Lieut.  Governor  should  receive 
the  same  mileage  as  members  of  the  Senate. 

Mr.  TILDEN  supposed,  as  we  had  refused 
to  fix  the  compensation  of  the  Governor,  that 
this  section  would  be  struck  out. 

Mr.  RICHMOND,  though  opposed  to  fixing 
the  salary  of  the  Governor,  he  did  not  regard 
that  officer  as  standing  on  the  same  ground  as 
other  officers.  He  preferred,  before  the  ques- 
tion of  fixing  the  salaries  of  other  officers,  the 
judiciary,  for  instance,  was  determined,  to  see 
how  large  a  retinue  of  judges  we  should  have. 
Some  said  thirty,  and  some  fifty,  and  some 
seventy.  In  such  a  case,  he  should  be  for  fix- 
ing their  salaries  in  the  Constitution,  rather 
than  leaving  it  to  the  legislature,  under  the  in- 
fluence of  a  powerful  lobby. 

Mr.  BAKER  withdrew  his  motion  to  amend, 
and  moved  to  strike  out  the  section. 

The  CHAIR  stated  that  there  was  a  substi- 
tute for  the  entire  section  on  the  table,  offered 
by  Mr.  RHOADES.  providing  that  the  compen- 
sation of  the  Lieut.  Governor  should  hi  esta- 
blished by  law,  and  should  not  be  altered  4 ti- 
ring his  continuance  in  office 
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This  substitute  was  adopted. 

The  committee  then  rose  and  reported  pro- 
gress. 

Mr.  CHATFIELD  here  said,  that  during  his 
absence  one  day  last  week,  his  friend  from 
Monroe  had  the  kindness  to  ask  leave  of  ab- 


I  sencefor  him.  He  now,  to  reciprocate  the  favor, 
moved  that  Mr.  STRONG  have  leave  ot  ab- 
sence for  two  weeks.     [Roars  of  laughter.] 

Leave  was  granted.  Also,  to  Mr.  MUNRO 
for  6  days. 

Adjourned  to  9  o'clock  to-morrow  morning. 


WEDNESDAY,  JULY  15, 

Prayer  by  the  Rev.  Mr.  Hitchcock. 

Mr.  BOUCK  presented  a  petition  of  Samuel 
White  and  others,  on  the  subject  of  the  debt  and 
finances  of  the  state,  which  was  referred  to 
committee  number  three. 

Mr  ROUCK  presented  a  plan  for  a  judiciary, 
signed  by  a  judge  of  the  common  pleas  of  Scho- 
harie county.  Referred  to  the  judiciary  com- 
mittee. 

ELECTIVE  FRANCHISE. 

Mr.  BOUCK,  from  committee  number  four, 
made  the  following  report,  with  the  observation 
that  it  was  made  with  the  unanimous  approba- 
tion of  the  committee,  though  the  members  of  the 
committee  had  not  all  agreed  to  the  whole  of  its 
sections,  and  reserved  to  themselves  the  right 
to  present  their  views  in  committee  of  the  whole 
on  the  subject. 

The  Secretary  read  the  report  as  follows: — 

The  committee  on  |v  the  elective  franr  hise—the qual- 
ification to  vote  and  hold  office,"  submit  for  the  con- 
sideration of  the  Convention,  the  following  proposed 
Article: 

ARTICLE  — . 
Art.  2,  sec  t  modified. 

§  i.  Every  white  male  citizen  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  citizen  for  sixty  day*, 
and  an  inhabitant  of  this  state  one  year  next  preceding 
any  election,  and  for  ti  e  last  six  months  a  resident  of 
the  county  where  he  may  offer  his  vote,  shall  be  enti- 
tled to  vo  e  at  suck  election,  in  the  election  district  of 
which  he  shall  have  been  on  actual  resident  during  the 
last  preceding  sixty  days,  and  not  elsewhere;  for  all 
officers  that  now  are,  or  hereafter  may  be,  elective  by 
the  people. 
Ait.  2,  sec  2  modified. 

§  2  Laws  may  be  passed  excluding  from  the  right  of 
suffrage  all  persons  who  have  been  or  may  be  convicted 
of  bribery,  of  larceny,  or  of  any  infamous  crime;  [and 
foi  depriving  every  person  who  sh-tll  have  a  bet  or 
wager  depending  upon  the  direct  or  indirect  result  of 
any  election,  from  the  right  to  vote  at  such  election  J 

[§  3   Laws  may  be  passed  providing  that   after  the 
year  one  thousand  eight  hundred  and  fifty-five,  no  per- 
son shall  have  the  right  of  suffrage  under  this  consti- 
tution, unless  he  can  read  the  English  language  ] 
R  S  Part  1  chap  6,  title  4  sec.  21,  modified. 

[§  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of 
his  presence  or  absence,  while  employed  ia  the  service 
of  the  United  State* ;  nor  while  engaged  in  the  naviga- 
tion of  ih  i  waters  of  this  state,  or  of  the  United  States, 
or  of  the  high  seas ;  nor  while  a  student  of  any  semi- 
nary of  learning ;  nor  while  kept  at  any  alms  house  or 
other  asylum  at  public  expense ;  nor  while  confined  in 
any  public  prison  J 
Art.  2«ec  3. 

§  5.  Laws  shall  be  made  for  ascertaining  by  proper 
proofs  the  citizens  who  shall  be  entitled  to  the  right  of 
suffrage  hereby  established. 
Art  2  sec  4 

§6.  All  elections  by  the  citizens  shall  be  by  ballot, 
cxeept  for  such  town  officers  as  may  by  law  be  direct- 
ed to  be  otherwise  chosen. 

[§7  Every  elector  of  this  state  shall  be  eligible  to 
any  office  under  this  constitution,  except  as  herein  oth- 
wise  provided.  But  no  person  shall  be  elected  or  ap- 
pointed to  a  local  office  who  is  not  an  elector  in  the 
district,  county,  city,  town  or  ward  for  which  he  may 
be  elected  or  appointed  } 


[$  8.  No  person  holding  an  office  or  place  of  public 
irust,  in,  or  under  the  government  of  the  United  Stat' s} 
shall  be  eligible  to.  or  hold,  any  ottice,  or  place  of  pub- 
lic trust  under  the  constitution  or  laws  of  this  state  ] 

The  committee  further  report  for  the  consideration 
of  the  Convention,  and  recommend  to  be  submitted  to 
the  people  separately,  the  following  addi  ioual  sec- 
tion : 

§  9  Colored  mxle  citizens,  possessing  the  qualifications 
required  by  the  first  section  of  this  article,  shili  also 
have  the  right  to  vote  for  all  officers,  thit  now  are,  or 
hereafter  may  be,  elective  by  the  people 

WM.  C.  BuUCK,  Chairman. 

On  the  motion  of  Mr.  BOTJCK,  the  report  was 
referred  to  the  committee  of  the  whole,  and  or- 
dered to  be  printed. 

Mr.  DORLON,  from  the  same  committee,  sub- 
mitted, as  a  minority  report,  the  following  as  a 
substitute  for  the  first  section: — 

§  1.  Every  male  citizen,  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  citiztn  for  sixty  days, 
and  an  inhabitant  ot  this  state  one  year  next  preceding 
any  election,  and  for  the  last  six  months  a  resident  of 
the  county  where  he  may  offer  his  vote,  and  shail  have 
within  the  year  next  preceding  such  election,  paid  a 
tax  to  the  state  or  county,  assessed  upon  his  estate,  or 
can  read  the  English  lansunge,  shall  be  entitled  to  vote 
at  such  election,  in  the  election  disrrict  oi  which  he 
shall  have  b^en  an  actual  resident  during  the  last  pre- 
ceding sixty  days,  and  not  ebewhee,  for  all  officers 
tuai  uurt  are  or  hereafter  may  be  elective  by  the  people. 

On  the  motion  of  Mr.  CHATFIELD,  it  was 
referred  to  the  committee  of  the  whole,  and  or- 
dered to  be  printed  with  the  report  of  the  ma- 
jority. 

LOCAL  OFFICERS. 

Mr*  ANGEL,  from  committee  number  seven, 
submitted  the  following  report:— 

The  standing  committee  No.  seven,  "On  the  ap 
pointment  or  election  of  all  officers  whose  functions 
are  local,  and  their  tenure  of' office,  powers,  duties 
and  compensation,''  respectfully  report  in  part  per- 
formance of  the  duties  committed  to  them,  the  follow- 
ing proposed  article,  in  lieu  of  part  of  article  four,  in 
the  existing  constitution. 

AKTICLE. 

§  1.  Sheriffs,  clerks  of  counties,  including  the  reg- 
ister and  clerk  of  the  city  and  couniy  of  New  York, 
coroners,  not  exceeding  four  in  each  county,  and  D»V 
trict  Attorneys,  shall  be  chosen,  by  the  electors  of  the 
respective  counties,  once  in  every  two  yean,,  and  as 
often  as  vacancies  shall  happen.  Sheriffs  shall  hold 
no  other  office,  and  be  ineligible  for  the  next  two  years 
after  the  termination  of  their  offices.  They  may  be 
required,  by  law,  to  renew  their  security,  from  time 
to  time;  and  hi  default  of  giving  uch  new  security, 
their  offices  shall  be  deemed  vacant.  But  the  county 
shall  nevtr  be  made  responsible  for  the  acts  of  the 
phcriff-and  the  governor  may  remove  any  such  officer 
except  Diitiict  Attorney  within  the  term  for  which 
he  shall  have  been  elected;  giving  to  such  officer  a 
copy  of  thti  charges  against  him,  and  an  oppoitunity 
of  being  heard  in  his  defence. 

[§  i.  District  attorneys  may  be  removed  from  office, 
at  any  time  within  the  term  for  which  they  shall  have 
been  elected,  by  the  county  courts  of  the  respective 
counties  of  this  state,  giving  to  such  cistrict  attorney 
a  copy  of  the  charges  against  him,  and  an  opportunity 
of  being  heard  in  his  defence.] 
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£§  3.  The  board  of  supervitors  shall  fix  the  number 
of  superintendents  of  'he  poor,  who  shall  be  chosen  by 
the  electors,  not  exceeding  th  ee  in  each  county  :  and 
where  more  thau  one  shall  be  chosen  in  each  county, 
they  shall  divide  them  into  classes,  so  that  one  shall 
be  chosen  each  year,  alter  the  first  election  J 

[$  4  A  county  treasurer  shall  be  annually  chosen  by 
the  electors  of  each  county.  He  shall  hold  his  office 
for  one  year,  unless  sooner  removed.  He  may  be  re- 
quired by  the  board  of  supervisors  to  give  such  secu- 
rity as  they  shall  approve,  *nd  to  renew  the  same  from 
time  to  time;  and  in  ea?e  of  default  in  giving  or  re- 
newing such  security,  when  required,  his  office  shall 
be  de  med  vacum.  The  board  of  supervisors  of  each 
county  shall  have  power  to  remove  such  treasurer 
from  office,  whenever  they  shall  deem  such  removal 
necessary  for  the  safety  of  the  county,  giving  such 
treasurer  a  copy  of  the  charges  against  him,  and  an 
opportunity  of  being  heard  in  his  defence;  and  shall 
have  power  to  fill  all  vacancies  in  the  office  of  county 
treasu  er,  by  appointment,  until  the  next  annual  elec- 
tion.] 

§  d  Mayors  of  cities  in  the  several  cities  in  this  state, 
shall  be  chosen  anuuallyjby  the  electors  entitled  to  vote 
for  members  of  the  common  councils  of  such  cities  res- 
pectively 

$  6.  All  officers  now  elected  by  the  people  shall  con- 
tinue to  be  elected.  [All  county  officers  whose  elec- 
tion or  appointed  is  not  provided  for  by  this  constitu- 
tion, shall  be  elected  by  the  electors  of  the  respec- 
tive counties  orappoiuted  by  the  boards  of  supervi- 
sors, as  the  legislature  shall  direct.  All  city,  town  and 
Village  officers,  whose  election  or  appointment  is  not 
provided  for  by  this  constitution,  shall  be  elected  by 
the  electors  of  such  cities,  towns  and  villages,  or  ap- 
pointed by  such  authorities  thereof,  as  the  legislature 
shall  designate  for  that  purpose]  All  other  officers 
whose  election  or  appoinintmeut  is  not  provided  for  by 
this  constitution,  and  all  officers,  whose  offices  may 
hereafter  be  created  by  law,  shall  be  elected  by  the  peo- 
ple, or  appointed,  as  the  legislature  may  by  law  direct. 

[§7.  The  several  officers,  in  this  article  alluded  to, 
shall  possess  the  powers,  and  perform  the  duties  now 
provided  by  law,  and  such  as  tne  legislature  shall, 
hereafter,  from  time  to  time,  by  law,  direct.] 

[§8  The  legislature  shall  regulate  by  law,  the  fees 
or  compensation  of  all  county,  town  or  other  officers, 
for  whose  compensation  no  other  provision  is  made  in 
this  constitution.] 

[§  9  The  board  of  supervisors  in  each  county  shall 
fix  the  annual  compensation  of  the  district  attorney, 
which  shall  not  be  changed,  after  his  election,  during 
the  term  for  which  he  shall  have  been  chosen  ] 

$  10.  Where  the  duration  of  any  office  is  not  provid- 
ed by  this  constitution,  it  may  be  declared  by  law:  and 
if  not  so  declared,  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appointment. 
By  order  of  the  committee, 

W.  G.  ANGEL,  Ch'n. 

Mr.  A.  said  that  the  committee  were  unani- 
mous in  making  the  report,  but  not  in  all  its 
details — and  the  individual  members  of  the  com- 
mittee, therefore,  reserved  to  themselves  the 
right  to  state  their  own  views  in  committee  of 
the  whole.  He  further  stated,  that  on  looking 
over  the  list  of  officers,  they  found  it  impractica- 
ble to  incorporate  the  titles  of  all  in  the  constitu 
tion,  inasmuch  as  it  would  make  the  instrument 
unnecessarily  voluminous.  They  had  omitted 
any  mention  of  judicial  officers,  for  the  reason 
that  the  judiciary  committee  have  that  subject 
under  consideration,  and  it  was  their  intention 
to  report  so  far  as  related  to  surrogates,  county 
judges,  clerks  of  courts,  &c.  The  committee 
had  therefore  omitted  all  mention  of  that  class  of 
officers,  although  their  functions  and  duties  were 
local.  There  was  another  class  which  they  had 
omitted  to  say  anything  about — such  as  weigh- 
ers, measurers,  inspectors,  &c;  and  there  were 
other  officers  which  they  had  left  the  legislature 
to  dispose  of  as  it  might  deem  best.  There  was 
another  class — such  as  port-masters,  harbor- 
masters,  &c.,  whose  duties  affect  the  public  gen. 


erally,  whom  they  had  however  thought  it  was 
improper  to  malfe  elective  by  the  people  at  large, 
because  such  a  course  would  incumber  the  tick- 
et and  be  very  inconvenient — the  committee  had 
therefore  made  a  general  provision  to  leave  the 
disposition  of  them  to  the  legislature.  There 
were  likewise  health  officers,  resident  physi- 
cians, &c,  which  the  committee  grouped  to- 
gether under  one  general  head  in  the  report. 
Then  there  were  turnpike  inspectors,  peace  ma- 
kers, &c,  of  which  the  committee  had  only  no- 
ticed the  most  essential,  recommending  the  elec- 
tion of  some  that  are  now  appointed  otherwise. 
He  was  in  hopes  the  report  would  meet  with  the 
approbation  of  the  Convention.  He  did  not  ex- 
pect by  any  means  that  it  would  be  entirely 
proof  against  the  severity  of  that  scrutiny  to 
which  he  knew  it  would  be  subjected;  but  when 
the  Convention  should  be  in  committee  upon  it, 
the  members  of  the  committee  would  give  the 
reasons  which  influenced  them  in  coming  to  the 
conclusions  they  had  reported.  He  would  only 
add  now  that  they  had  acted  according  to  the 
best  light  they  could  obtain. 

The  report  was   then  referred  to  the  commit- 
tee of  the  whole,  and  ordered  to  be  printed. 
COMMITTEE  ON  THE  ORDER  OF  BUSINESS.     » 
Mr.  LOOMIS  submitted  the  following  resolu- 
tion: 

Resolved,  That  a  committee  of  five  be  appointed  to 
consider  the  order  in  which  it  is  expedient  to  take  np 
in  committee,  the  several  reports  of  the  standing  com- 
mittees 

He  said,  in  explanation,  that  there  were  some 
reports  more  important  to  the  public  than  others  j 
some  would  require  the  earnest  attention  of  the 
Convention,  and  it  was  possible,  judging  from 
the  past,  that  they  would  not  have  ample  time 
to  consider  all  of  them  in  such  a  manner  as  they 
desired.  It  was  therefore  important  that  they 
should  take  up  and  consider  first  those  of  the 
deepest  interest — those  respecting  which  the  pub- 
lic voice  had  most  emphatically  demanded  a 
change.  He  supposed  without  some  arrangement, 
the  order  of  business  would  be  the  order  i» 
which  the  reports  were  presented,  and  that  would 
by  no  means  conform  to  the  views  which  he  en- 
tertained on  the  subject.  In  making  the  motion 
however,  he  desired  to  suggest  a  deviation  from 
what  had  become  the  parliamentary  practice  of 
putting  the  mover  of  such  a  resolution  at  the 
held  of  the  committee  to  be  raised  under  it. — 
He  wished  to  be  excused  from  service  on  the 
committee,  and  of  the  parliamentary  custom  al- 
luded to,  he  would  remark  that  it  was  a  rule 
which  he  thought  was  "'  better  in  the  breach  than 
the  observance." 

The  resolution  was  adopted,  and  the  commit- 
tee appointed,  as  follows: — Messrs.  LOOMIS, 
PORTER,  KENNEDY,  W.  A.  WRIGHT,  and 
TAFFT. 

Mr.  HARRISON  offered  the  following,  which 
was  agreed  to: — 

Resolved,  That  it  be  referred  to  committee  number 
ten,  to  enquire  whether  the  definition  of  "treason 
against  the  people  of  this  state,"  as  givea  in  the  Re- 
vised Statutes,  vol.  2,  pait  4,  page  fU6,  or  some  other 
to  be  presented  by  the  committee,  ought  not  to  be  in- 
corporated into  ihe  new  Constitution 

EXECUTIVE  DEPARTMENT, 

The  Convention  again  resolved  itself  into  com 
mittee  of  the  whole  on  the  report  of  standing 
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committee  number  five,  respecting  the  duties  and 
powers  of  the  Executive,  Mr.  CHATFIELD  in 
the  chair. 
The  Secretary  read  the  9th  section  as  follows  : 
§  9.  The  Governor  and  Lieutenant  Governor,  or  eith- 
er of  them  shall  not,  ex-officio  or  otherwise,  hold  any 
other  office  oi  trust,  honor,  profit  or  emolument  under 
the  Stale  or  United  States,  or  any  other  State  of  the 
Union,  or  any  other  foreign  State  or  Government ;  the 
acceptance  by  the  person  holding  the  office  of  Governor 
or  Lieutenant  Governor,  of  any  other  office  of  trust, 
honor,  profit  or  emolument  under  the  State,  or  the  Uni- 
ted States,  or  any  other  stale  of  the  Union,  or  any  for- 
eign State  or  Government,  shall  vacate  his  said  office 
of  Governor  or  Lieutenant  Governor. 

Mr.  BROWN  desired  to  take  the  sense  of  the 
committee  on  the  propriety  of  retaining  this  sec- 
tion. This  section  designed  to  forbid  the  Gov- 
ernor and  the  Lieutenant  Governor  to  hold  any 
other  office  of  trust,  honor,  profit,  or  emolu- 
ment under  the  state  or  the  United  States.  In 
respect  to  that  he  thought  it  was  of  questionable 
propriety. 

The  CHAIRMAN  enquired  if  the  gentleman 
intended  to  propose  an  amendment. 

Mr.  BROWN  said  he  proposed  to  strike  out 
the  whole  of  it. 

Mr.  W.  TAYLOR  requested  the  Chair  to 
read  a  provision  which  was  in  the  report  of  the 
Fourth  standing  committee  relative  to  other 
offices. 

The  Secretary  read  the  8th  section  of  the  re- 
port alluded  to  as  follows  : 

§  8.  No  person  holding  any  office  or  place  of  public 
trust,  in  or  under  the  government  of  the  United  States, 
shall  be  eligible  to,  or  hold  any  office  or  place  of  public 
trust  under  the  Constitution  or  laws  of  this  state. 

Mr.  BROWN  said  his  object  in  making  the 
motion  to  strike  out  was  to  have  the  opportuni- 
ty to  renew  his  motion  when  they  got  back  into 
the  house.  He  considered  the  provision  a  ques- 
tionable one  considering  the  structure  and  na- 
ture of  our  government.  The  states  of  this  Un- 
ion were  sovereign  andindependent  in  themselves, 
but  there  might  be  emergencies,  in  case  of  war 
for  instance,  when  the  Governors  of  frontier 
states  might  be  called  upon  to  take  important 
parts  in  such  wars.  The  contingency  might  be 
of  this  character  ;  there  might  be  a  war  with 
Great  Britain — of  which  however  he  did  not  see 
any  probability,  and  yet  it  was  proper  that  we 
should  be  prepared — and  the  Governor  might 
be  called  upon  to  take  such  a  part  as  the  Gover- 
nor of  this  state  took  in  the  late  war.  The  Go- 
vernor might  be  called  upon  by  the  President  of 
the  United  States  to  take  charge  of  the  U.  S. 
troops  in  this  state  or  to  negotiate  with  the  au- 
thorities of  Canada  or  Great  Britain,  and  the 
Governor  ought  not  to  be  prevented  from  ac- 
cepting that  delegated  authority.  Such  a  power 
was  not  inconsistent  with  the  constitution  under 
which  we  have  lived  for  many  years  without  any 
particular  evil  .having  arisen. 

Mr.  MORRIS  trusted  the  provision  would 
not.  be  stricken  out.  In  his  judgment  it  was  a 
proper  provision.  Gentlemen  holding  office 
under  this  state,  should  not  be  trammelled  by 
the  general  government,  and  especially  by  en- 
gagements with  other  states  and  foreign  govern- 
ments. He  saw  a  learned  friend  from  New 
York  was  laughing,  probably  because  he  was  in 
a  peculiar  position,  as  well  as  his  friend.  "  the 
admiral,"  (Mr.  Hoffman.)  both  being  officers 


under  the  general  government,  [Post- Master  of 
New  York,  and  Naval  officer  of  that  port,]  and 
delegates  of  the  people  of  this  state  in  this 
Convention.  But  he  should  not  be  deterred 
from  doing  his  duty  from  any  apprehension  of 
personal  ridicule.  He  was  not  unconscious  of 
the  position  in  which  he  stood  ;  and  he  would 
tell  the  committee  what  his  views  were  on  that 
subject.  He  held  that  no  obligation  to  the  gen- 
eral government  should  interfere  with  the  sacred 
duty  due  to  the  people.  He  thought  they  should 
not  be  subjected  to  the  influence  of  the  general 
government — that  they  should  not  certainly  be 
subjected  to  the  influence  of  any  adjoining  state 
or  a  foreign  power,  and  that  no  gentleman  hold- 
ing an  office  under  the  state  should  be  placed  in 
such  a  position.  Now  a  word  as  to  the  sugges- 
tion of  his  friend  from  Orange-  They  were 
acting  upon  principle,  and  the  individual  men- 
tioned might  properly  discharge  these  duties  to 
the  state  and  to  the  general  government ;  but  he 
asked,  whether,  as  a  principle,  it  would  not  be 
dangerous  in  the  extreme.  Might  it  not  be  dan- 
gerous in  the  extreme  to  permit  the  Governor 
of  the  state  to  be  at  the  head  of  100,000  regular 
hired  troops  ?  And  would  it  not  be  better  when- 
ever the  national  government  might  find  it  ne- 
cessary to  send  within  our  limits,  a  band  of  100,- 
000  troops  that  the  militia  should  be  separated 
from  them  ?  Would  there  not  be  greater  protec- 
tion for  the  populace,  by  the  militia  against 
those  very  regular  troops  ?  It  struck  him  a  case 
of  that  sort  might  arise  when  it  would  be  very 
advantageous  to  have  the  commander-in-chief 
of  the  militia,  when  particularly  called  on  to 
defend  our  rights,  not  at  the  same  time  the  com- 
mander of  the  100,000  United  States  troops 
that  might  be  sent  here.  He  trusted  the  section 
would  not  be  stricken  out. 

Mr.  JORDAN  was  opposed  to  striking  out  the 
section,  because  he  wished  to  offer  an  amend- 
ment which  should  read  thus: 

"Neither  the  Governor  nor  Lieut.  Irovernor  shall 
hold  any  other  office  of  profit  or  emolument,  or  milita- 
ry command  under  this  or  any  other  state  or  foreign 
government;  the  acceptance  by  either  of  any  such  of- 
fice or  command,  shall  vacate  his  said  office  of  Gover- 
nor or  Lieut.  Governor." 

It  was  objected  that  it  would  be  proper  that 
the  Governor  should  hold  such  an  office  as  that 
of  Regent  of  the  University.  His  amendment 
would  steer  clear  of  that  objection.  There  were 
other  objections  which  he  thought  were  obviated 
by  his  amendment. 

Mr.  PATTERSON  said  if  it  should  be  thought 
proper  to  retain  any  thing  of  the  kind,  he  pre- 
ferred the  amendment  of  the  gentleman  from  Co- 
lumbia. As  reported  by  committee  number  five, 
it  would  conflict  with  the  report  oi  the  commit- 
tee of  which  Mr.  Chatfield  was  chairman.— 
He  thought,  however,  some  modification  might 
be  necessary;  for  if  the  Governor  and  Lieuten- 
ant Governor  were  to  hold  no  office  of  trust,  hon- 
or or  profit,  the  Lieutenant  Governor  would  not 
be  able  to  act  with  the  Speaker  of  the  Assembly, 
Comptroller,  and  others,  as  commissioner  of  the 
land  office— or  with  the  Secretary  of  State  and 
others,  as  commissioner  of  the  canal  fund.  Now 
it  would  not  answer  to  adopt  the  provision  pro- 
posed by  committee  number  five,  and  then  alopt 
those  reported  by  Mr.  Chatfield's  committee. 
The  Lieutenant  Governor,  for  many  years,  had 
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been  one  of  the  commissioners  of  the  canal  fund; 
he  was  also  one  of  the  canal  board,  as  a  matter 
of  course,  and  likewise  of  I  he  land  office.  If 
then  they  were  to  retain  any  thing  of  this,  it 
seemed  to  him  the  amendment  of  the  gentleman 
from  Columbia  would  be  preferable;  but  it  would 
be  necessary  to  make  some  further  amendment 
even  in  that. 

Mr.  SWACKHAMER  expressed  surprise 
that  gentlemen  should  act  there  as  though  there 
was  but  one  or  two  men  in  this  state  competent 
to  do  its  business.  A  Governor  is  elected,  and 
it  appeared  he  became  all  at  once  the  greatest 
man  in  the  state,  and  the  Lieutenant  Governor 
became  the  next  greatest,  and  therefore  they 
must  hold  all  the  offices.  He  thought  the  chair- 
man of  the  committee,  (Mr.  Morris,)  had  giv- 
en an  unanswerable  argument  why  this  provi- 
sion should  be  retained.  He  held  that  the  Gov- 
ernor should  confine  himself  to  the  duties  of  his 
station;  they  were  quite  sufficient  without  hav- 
ing  any  others  thrown  in.  In  relation  to  the  ar- 
gument of  the  gentleman  from  Essex,  Mr.  S. 
feared  the  Governor  would  identify  himself  with 
any  institution  of  which  he  might  be  a  trustee, 
and  use  an  undue  influence  in  its  favor.  They 
had  in  New-York  the  Sailors'  Snug  Harbor,  the 
University,  and  som*  others,  and  how  often  did 
they  come  to  the  legislature,  under  the  patronage 
of  the  Executive  of  the  state,  and  rob  the  peo- 
ple. "  Deliver  us  from  temptation,"  was  his 
motto.  He  was  not,  therefore,  desirous  of  hav- 
ing the  Executive  in  a  position  in  which  he  might 
be  tempted  to  promote  the  interests  of  one  in- 
stitution at  the  expense  of  others,  and  of  the 
people. 

Mr.  W.  TAYLOR  thought  the  gentleman  was 
mistaken  in  supposing  that  any  thing  was  drawn 
from  the  treasury  for  literary  institutions  of 
Which  the  Governor  is  ex-ojjicio  trustee.  He 
thought  the  gentleman  would  find  it  difficult  to 
point  out  any  one  which  the  Governor  had  re- 
commended, of  which  he  was  trustee.  The 
office  of  the  Governor  in  those  institutions  was 
advisory,  but  he  had  never  come  here  and  re- 
commended appropriations  for  their  benefit; 
and  the  Governor  might  advantageously  retain  a 
position  in  which  he  could  give  salutary  advice 
to  those  institutions.  He  would  favor  the  pro- 
position of  the  gentleman  from  Columbia  so 
far  as  to  prevent  the  Governor  from  receiving 
any  appointment  under  the  general  government, 
whether  of  trust,  honor,  or  profit.  But  in  the 
case  supposed  by  the  gentleman  from  Orange 
(Mr  Brown),  he  thought  the  Governor  might 
be  usefully  employed,  and  consistently  with  the 
character  of  Governor.  With  regard  to  this 
state,  he  thought  the  Executive  should  hold  no 
other  office  of  profit  or  emolument,  but  a  trust 
or  post  of  honor  he  would  not  prohibit. 

Mr.  RICHMOND  understood  the  gentleman 
from  Onondaga  (Mr.  W.  Taylor),  to  tell  them 
that  they  had  never  found  the  Governor  coming 
there  and  recommending  to  favor  these  semi- 
naries. 

Mr.  W.  TAYLOR  interposed  to  explain.  He 
said  the  Governor  had  not  made  such  recom- 
mendations as  trustee.  Generally  as  Governor, 
he  doubtless  did  recommend  institutions  to  favor 
for  the  good  of  the  state. 

Mr. -RICHMOND  agreed  with  the  gentleman 


from  Onondaga,  that  the  Governor  had  not  done 
this  as  trustee.  He  certainly  would  not  be  so 
imprudent  as  to  do  it.  But  the  recommendation 
of  the  Goveinor,  without  saying  that  he  was  a 
trustee,  would  have  great  weight  with  the  legis- 
lature. He  would  keep  back  the  fact  that  he 
was  a  trustee,  lest  it  should  excite  suspicion. — 
If  he  were  a  shrewd,  calculating  man  he  would 
keep  it  back.  But  suppose  the  Governor  did 
not  make  any  recommendation  of  appropria- 
tion ;  still  gentlemen  made  propositions  to  ap- 
propriate thousands  of  dollars  to  these  higher 
seminaries  of  the  money  belonging  to  all  the 
people,  and  which  should  go  to  sustain  the  free 
and  common  schools — and  Governors  had  been 
and  might  again  become  members  of  the  legisla- 
tive body — and  if  it  was  referred  to  him  to  sanc- 
tion, could  he  act  upon  it  as  an  independent 
man?  When  such  a  measure  too  was  put  into 
his  hands  to  sign  as  Governor  he  might  do  so 
when  he  ought  to  have  put  his  veto  on  it.  No 
Governor  would  even  venture  to  reject  such  a 
bill.  If  the  veto  power  were  lodged  in  the  Go- 
vernor, it  was  necessary  that  he  should  be  un- 
trammelled to  act  without  being  subjected  to  the 
influence  that  would  be  thrown  around  him  in 
consequence  of  being  a  trustee  of  one  of  these 
institutions.  Mr  R.  did  not  charge  corruption  on 
the  Governor,  for  he  believed  they  had  general- 
ly acted  as  other  men  would  act.  But  there 
had  been  great  abuses  of  the  public  money  car- 
ried out  through  this  system.  He  knew  and 
others  knew  a  president  of  a  certain  institution 
in  the  western  part  of  the  state  who  was  here  a 
whole  winter,  lobbying  for  an  appropriation  out 
of  the  deposit  fund,  to  endow  that  particular 
professorship  of  which  he  was  president.  He 
had  a  salary  of  some  $200  which  he  received 
from  that  institution,  his  duties  to  which  he  neg- 
lected, that  he  might  lobby  here  to  get  a  bill 
through  apportioning  a  sum  for  its  endowment. 

Mr.  WORDEN.  And  a  very  proper  bill  it 
was  too. 

Mr.  HOFFMAN  said  it  appeared  to  him  that 
the  amendment  of  the  gentleman  from  Columbia 
did  not  reach  the  object  in  the  most  unexcep- 
tionable and  best  manner.  Mr.  H.  held  that  the 
Governor  and  Lieut.  Governor  should  hold  no 
office  from  any  government.  No  office.  A  Go- 
vernor of  this  state  should  allow  that  office  alone 
to  be  sufficient  to  satisfy  his  ambition.  It  was 
sufficient  to  fill  his  mind  with  care  and  to  occupy 
all  his  solicitude;  and  he  hoped  the  gentleman 
from  Columbia  would  amend  his  amendment 
while  it  was  in  his  power,  so  as  to  exclude  those 
two  officers  from  holding  any  other  office  under 
any  government  whatever.  Mr.  H.  himself  here 
held  office  under  the  people  of  the  state  while  he 
was  a  public  functionary.  But  if  in  drawing  up 
the  Convention  act  every  federal  functionary  had 
been  excluded,  where  would  have  been  the 
harm?  There  would  have  been  no  injury.  No 
gentleman  here  would  have  regarded  that  as  an 
injury;  he  would  have  resigned  his  place  and 
come  here,  for  it  was  only  once  in  a  long  life 
time  that  a  man  could  participate  in  the  proceed- 
ings of  a  body  like  this,  and  therefore  such  a  re- 
striction would  not  have  excluded  any  man  who 
was  fit  to  hold  a  seat  there.  He  repeated  then, 
he  hoped  the  gentleman  from  Columbia  would 
so  amend  his  amendment  as  to  exclude  these  of- 


250 


ficers  from  holding  any  office  under  the  federal 
or  any  other  government.  That  could  be  done 
by  a  slight  alteration.  Some  gentlemen  howev- 
er  seemed  to  be  exceedingly  anxious  to  exclude 
the  Governor  and  Lieut.  Governor  from  the  ad- 
ministrative office*  or  boards  of  the  state.  Now 
as  soon  as  they  did  that,  they  would  defeat  the 
end  those  gentlemen  had  in  view.  If  their  Gov- 
ernor had  always  been  more  intimately  related 
to  the  finances  of  the  state,  they  would  have 
been  less  in  debt.  If  he  had  been  a  commission- 
er of  the  canal  fund,  like  every  other  man  who 
had  been  put  into  that  commission.he  would  have 
stood  for  the  interest  of  the  whole  state  against 
the  interest  of  localities.  If  the  Governor  had 
been  more  intimately  connected  with  the  finances 
he  would,  as  the  Comptroller  had  uniformly 
done,  have  stood  against  the  claims  of  localities, 
and  solicitations  from  literary  and  charitable  in- 
stitutions. It  was  their  misfortune,  not  that 
their  Governor  had  been  too  intimately  connect- 
ed with  the  finances  of  the  state,  but  that  he  had 
not  been  sufficiently  connected  with  them.  If 
the  gentleman  from  Columbia  would  amend  his 
amendment  so  as  to  provide  a  general  disquali- 
fication, he  should  be  glad.  They  could  then 
make  the  clause  in  relation  to  the  state  just 
what  they  pleased.  He  would  submit  to  the  Con- 
vention the  propriety  of  making  the  Lieut.  Gov- 
ernor or  even  the  Governor  himself  a  commis- 
sioner of  the  canal  fund,  and  otherwise  connect 
him  with  the  state  finances,  the  distribution  of 
its  charities,  and  its  donations  to  colleges  and 
academies.  He  would  much  rather  that  the 
Governor,  from  his  station,  was  compelled  to 
look  after  the  public  funds,  and  guard  against 
improper  gifts  and  charities  and  donations,  than 
that  he  should  stand  with  folded  arms,  casually 
looking  over  the  ground,  without  knowing  how 
many  evils  had  grown  out  of  their  administra- 
tion. He  would  make  that  part  of  his  duty  as 
Governor,  to  participate  in  the  administrative 
boards  of  the  state. 

Mr.  JORDAN  said  if  he  understood  the  gen- 
tleman from  Herkimer,  that  gentleman  desired 
that  neither  the  Governor  nor  the  Lieut.  Gover- 
nor should  hold  any  office  of  honor,  profit,  or 
trust  under  the  general  government. 

Mr.  HOFFMAN: — Under  any  government. 

Mr.  JORDAN  had  no  objection  to  that,  and 
it  could  be  easily  provided  for  by  introducing  two 
or  three  words.  In  respect  to  the  amendment 
proposed  by  another  delegate,  he  could  not  as- 
sent to  it.  He  would  let  his  amendment  stand 
as  it  was,  after  making  it  conform  to  the  views 
of  the  gentleman  from  Herkimer.  Mr.  J.  then 
sent  up  his  amendment  so  altered  as  to  permit 
the  Lieutenant  Governor  ex  officio  to  be  a  com- 
missioner  of  the  land  office,  a  commissioner  of 
the  canal  fund,  and  a  member  of  the  canal  board. 

Mr,  WARD  thought  there  should  be  some  al- 
teration in  relation  to  the  military  command  of 
the  Governor. 

Mr.  SIMMONS  thought  he  could  see  there 
had  got  to  be  a  little  more  reflection  on  this  sec- 
tion, although  he  was  inclined  to  agree  with  the 
gentleman  from  Herkimer.  But  it  was  evident 
they  must  distinguish  between  two  things;  they 
must  render  the  Governor  incapable  of  holding 
any  office  whatever  under  any  other  state  or  the 
United  States*  and  then  there  were  a  certain 


class  of  offices  from  which  he  should  be  excluded 
in  this  state.  Mr.  S.  spoke  of  the  necessity  of 
preserving  a  general  division  of  Executive,  le- 
gislative and  general  duties,  but  thought  the  Ex- 
ecutive should  not  be  altogether  separated  from 
the  administrative.  He  pointed  to  the  Erie  canal 
as  one  fruit  of  the  labor  of  DeWitt  Clinton,  apart 
from  his  executive  duty.  He  said  what  he  had 
heard  recently  would  seem  to  show  that  they 
were  coming  to  see  if  they  could  not  have  a  sort 
of  constructive  nobility  here — a  sort  of  nominal 
Governor,  who  was  to  stand,  disconnected  with 
the  business  and  interests  of  the  stale,  with  his 
arms  folded,  looking  on  like  a  sentinel.  There 
was  so  much  outcry  against  centralism,  that  he 
did  not  see  that  there  was  any  thing  to  be  left 
for  the  Governor  to  do;  though  he  had  sup- 
posed that  the  people  when  they  elected  a  Gov- 
ernor, did  it  on  account  of  his  qualifications, 
and  that  they  thought  they  ought  to  have  the  ad- 
vantage of  them.  He  wanted  to  have  the  Gov- 
ernor's influence  and  skill  brought  to  bear  on  the 
administrative  departments,  and  great  utility 
would  be  found  to  follow,  for  the  Governor 
would  become  acquainted  with  all  these  mat- 
ters The  connection  of  the  Governor  with 
these  things  would  give  a  moral  weight  and  pow- 
er, for  there  was  something  besides  the  mere 
coercion  of  law  and  force  necessary  to  have  a 
government  go  on  well.  He  regretted  to  see 
here  the  members  of  this  Convention  set  the  ex- 
ample, by  way  of  approving  of  the  exclusion  of 
public  men,  giving  countenance  to  the  idea  that 
Governors  and  supreme  court  judges,  and  other 
men  high  in  office,  should  not  be  patterns  of 
learning.  It  reminded  him  of  a  speech  said  to 
have  been  made  recently  in  Congress,  in  which 
a  gentleman  said  he  hoped  the  House  would  not 
hold  him  responsible  for  being  born  in  Vermont; 
and  that  he  was  opposed  to  receiving  the  Smith- 
sonian bequest,  for  he  knew  how  much  it  cost 
him  to  get  rid  of  the  little  education  he  had  be- 
fore he  could  be  purely  democratic.  Mr.  S, 
hoped  they  had  no  such  men  here. 

Mr.  RUGGLES  understood  the  amendment 
disqualified  the  Governor  of  this  state  from  ta- 
king command  of  the  U.  S.  troops  in  time  of 
war.  Now  he  could  not  but  think  the  commit- 
tee would  act  unadvisedly  and  unwisely  in  a- 
doptin^  a  provision  which  was  to  have  that  ef- 
fect. It  was  founded  in  a  jealousy  of  the  Ex- 
ecutive, who  was  chosen  by  the  people  for  a 
short  period,  which  he  thought  was  without 
foundation.  Before  they  adopted  such  a  provi- 
sion,  it  might  be  well  to  look  back  to  the  trans- 
actions which  took  place  in  the  late  war  with 
Great  Britain — and  to  bear  in  mind  that  we 
might  have  another  war  hereafter.  V»"e  have  a 
long  frontier  on  the  north,  and  we  find  the  Bri- 
tish government  fortifying  it  from  end  to  end. — 
Ever  act  of  that  power  indicates  an  expecta- 
tion that  an  occurrence  of  that  kind  will  take 
place  at  some  time-  hereafter,  and  we  therefore 
ought  to  act  in  reference  to  the  possibility  of 
such  an  event.  Nay  we  ought  hot  to  forget  that 
it  was  not  only  a  possible  event,  but  one  that 
might  be  regarded  as  certain,  at  some  future  pe- 
riod. How  then  should  we  be  situated  in  case 
of  a  war  of  that  kind?  He  always  supposed  it 
would  be  necessary  at  the  commencement  of  a 
war,  for  this  state  to  take  care  of  itself.  This  is 
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a  border  state,  and  it  might  be  compelled  to  take 
care  of  itself .  When  the  former  war,  occurred  ,the 
United  States  was  weak   on  the  frontier;  and 
the  state  was  driven   to  self  protection,   though 
she  also   at  that  time  was  tinprepared      If  such 
an  event  should  ever    occur  again,   whatever 
misht  be  our  condition  in  preparation  and  re- 
sources,  a  unity  of  action    between   this  state 
and  the  United  States  government  would  be  high- 
ly  important;  and  nothing  ought  to  take  place  in 
this  convention    which  should  lead    to   separate 
and  discordant  action.     He  was  not  prepared  to 
state  precisely  the  causes  which  during  the  last 
war  induced  the  U.  S.  government  to  confer  the 
command  of  its  troops  upon  the  Governor  of 
this  state.     He  had  expecied  that  other  gentle- 
men in  the  Convention  better  acquainted   with 
the  military  relations   then  existing  between  us 
and  the  United   States,  would  have  opposed  the 
adoption  of  the   provision  now  before  the  com- 
mittee.     He    recollected   however,   that  there 
Were  controversies  between   the  militia  and  the 
army  officers.     It  was   found   expedient  on  the 
part  of  the  United  States  to  invest  the  Govern- 
or  with    a  Major   General's  command,  and  he 
ventured    to    say    that    no  act  of   the   United 
States   government  was  more  heartily  approved 
in  the  whole  course  of  the  war,  than  that  act. — 
The  defence   of  the   city  of  New- York  on  the 
south  was  immediately  strengthened.    Measures 
Ayere  taken  to  give  security  to  the  northern  fron- 
tier, and  public  confidence  was  immediately  re- 
stored in   the  capacity  of  the  state  for  self-de- 
fence.    In  the  event  of  another  war  with  Eng- 
land, the  militia  force  to  be  immediately  raised 
would   be  very  large,  not  only  for   the  city  of 
New- York,  but  for  the  long  line  of  the  Canada 
frontier — and   for  the  purpose   of  securing  the 
-united  and  concerted  action  of  the  state  and  Uni- 
ted States'  forces,  it  will  be  indispensably  neces- 
sary  to  put  both  under  one  command.    Now,  he 
asked  where   is  the  danger  of  giving  this  com- 
mand, as  was  done  during  the  last  war,  to  our 
own  Governor?    Is  the  power  and  influence  of 
the  United  States  government  less  to  be  feared 
when  our  chief  magistrate  shall  have  the  com- 
mand of  its  troops,  than  when  that  government 
commands  ours  ?    It  seemed  to  him  that  there 
were  mistaken  views  and   unfounded  jealousies 
on  this  subject: — that  the  adoption  of  this  dis- 
qualification might  weaken  the  power  of  the  state 
in  an   emergency  when   its  strength  would   be 
most  needed.     He  did  not  rise  in  the  confident 
expectation  of  changing  the  opinions  which  the 
committee  seemed  at  present   to  entertain,  but 
he  hoped   the  provision  would  not  be  adopted 
now  in  committee.     If  it  should,  he  still  hoped 
that  the  members  of  the  Convention  might   be 
satisfied  of  its  impropriety  on  more  mature  re- 
flection, before  they  came  to  pass  upon  it  in  the 
House. 

Mr.  W.  TAYLOR  was  of  opinion  that  a  Gcv- 
ernor  exercising  the  command  over  the  army  of 
the  United  States  which  might  be  placed  under 
his  command  by  request  of  the  general  govern- 
ment, would  be  only  exercising  his  Junctions  as 
Governor  cf  the  state  of  New  York.  It  would 
be  no  new  commission — no  new  appointment,  to 
ask  the  Governor  of  this  state  to  command,  to- 
gether  with  the  militia,  such  troops  as  might  be 
placed  under  his  control.    And  yet  that  was  the 


•j  only  objection  which  had  been  urged  against  the 
prohibition  of  his  rceiving  an  appointment  from 
the  United  States. 

Mr.  WARD  said  the  constitution  of  the  Uni- 
ted States  had  made  a  provision  in  relation  to 
the  militia  j  it  provides  that  the  Congress  of  the 
United  States  shall  have  the  power  "to  organize 
the  militia  ;  also  that  the  Congress  of  the  Uni- 
ted States  shall  have  the  power  to  pass  laws  to 
call  them  forth  into  the  service  of  the  United 
States,  reserving  to  the  slates  the  appointment 
of  the  officers.  The  clause  of  the  constitution 
to  which  he  referred,  was  in  these  words  : — 

•'  That  Congress  shall  have  power  to  provide  for  cal- 
ling for  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrection,  and  repel  invasion.  To  provide 
for  organizing,  arming  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  united  States,  reserving  to  the  >tate$ 
respectively  the  appointment  of  the  officers,  and  ihe  au- 
thority of  training  the  militia  according  to  the  disci- 
pline prescribed  by  Congress." 

Now,  said  Mr.  W.,  the  constitution  of  the 
United  States  is  the  paramount  law  of  the  land, 
and  consequently  as  the  Executive  of  this  state, 
by  our  constitution  is  made  the  commander-in- 
chief  of  the  militia,  he  is  as  such,  whenever 
called  into  the  service  of  the  United  States,  an 
officer  in  the  service  of  the  United  States;  and  if 
the  troops  of  the  U.  States  shall  be  called  to  act 
with  the  militia,  he  as  such  commander-in-chief 
of  the  militia  of  this  state  will  have  the  com- 
mand of  all  such  officers  as  are  inferior  to  him 
in  rank,  whether  they  belong  to  the  army  of  the 
United  States  or  to  the  militia  of  the  stale  from 
whence  he  comes. 

During  the  war  of  1812,  at  a  period  when  our 
liberties  were  threatened  by  a  powerful  arma- 
ment of  the  enemy  on  the  seaboard,  and  by  a 
large  and  a  well  appointed  army  on  the  northern 
and  western  borders  of  this  state,  and  when  the 
people  had  lost  confidence  in  the  capacity  of  the 
senior  officers  of  our  regular  forces— Generals 
Wilkinson  and  Hampton, the  whole  of  the  militia 
in  the  southern  section  of  the  state  were  ordered 
to  rendezvous  on  Long  Island  to  protect  the  city 
and  harbor  of  New  York;  and  other  parts  of 
the  militia,  from  the  northern  and  western  sec- 
tions, were  ordered  on  the  frontiers  for  their 
protection.  At  this  time  Governor  Tompkins, 
who  had  the  entire  confidence  of  the  people,  not 
only  of  this  state  but  of  the  Union,  assumed  the 
command  in  person.  And  with  a  view  of  re- 
lieving his  mind  from  any  embarrasMnent  in 
taking  the  command  of  the  regular  army  within 
the  borders  of  the  state,  he  was  appointed  a 
Major- General  in  the  army  of  the  United  States. 
Mr.  W.  would  not  say  that  it  was  necessary  that 
lie  should  have  received  a  commission  in  order 
to  have  exercised  such  command,  but  he  could 
see  no  objection  to  it.  This  is  the  only  time  that 
the  Governor  of  this  state  ever  received  such  an 
appointment  from  the  government  of  the  United 
States,  and  perhaps  it  may  never  occur  again* 
But  no  one,  no  not  even  the  wisest  among  us,  can 
predict  as  to  the  certainty  of  our  remaining  al- 
ways at  peace. 

It  is  the  policy  of  this  government,  however, 
always  to  remain  at  peace  with  all  nations;  we 
have  no  desire  to  go  to  war  for  conquest,  and  he 
trusted  we  never  shoulu.  But  we  have  powerful 
and  rival  nations,  both  on  our  northern  and  south- 
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em  borders,-  and  as  we  are  now  involved  in  a 
war  with  Mexico,  in  defence  of  our  national 
honor,  so  we  may  be  involved  in  another  war, 
at  some  distant  period,  with  some  more  power- 
ful nation,  and  therefore  ought  not,  by  our  acts 
here,  to  embarrass  the  Executive  of  this  state  in 
such  an  event,  in  the  discharge  of  his  military 
duties. 

The  amendment  proposed  by  the  honorable 
gentleman  from  Columbia  (Mr.  Jordan,)  he  ap- 
prehended would  prevent  the  Executive  from 
taking  the  command  of  the  militia  in  this  state, 
in  time  of  war,  whether  ordered  out  by  the  gov. 
ernment  of  the  U.  S.  or  otherwise.  He  would 
therefore  vote  to  strike  out  the  amendment  un- 
der consideration,  and  if  that  motion  prevails, 
would  give  his  support  to  the  amendment  of  the 
gentleman  from  Columbia,  provided  it  was  mod- 
ified in  the  way  he  proposed,-  if  not,  he  would 
vote  against  any  proposition  to  amend  the  con- 
stitution in  this  particular.  It  was  questionable 
whether  under  either  of  the  proposed  amend- 
ments,  the  Lieut.  Governor  could  sit  as  the  pre- 
siding officer  of  the  Senate,  or  whether  he  could 
act  as  a  commissioner  of  the  land  office,  or  of 
the  canal  fund,  or  be  a  member  of  the  canal 
board.  He  expressed  the  opinion  that  it  was 
not  contemplated  by  this  Convention  to  deprive 
the  Lieut.  Governor  of  the  privilege  of  holding 
those  places.  Mr.  W.  said  it  was  attended  with 
much  difficulty  to  draw  an  amendment  as  per- 
fect as  it  ought  to  be  while  acting  in  the  commit- 
tee of  the  whole — but  it  was  proper  to  remark, 
that  if  any  errors  were  committed  in  this  way, 
they  should  have  an  opportunity  of  correcting 
them  in  the  House.  And  again  he  would  remind 
gentlemen  that  a  committee  would  be  raised  after 
they  shall  have  passed  through  the  several  a- 
mendments  to  the  constitution  to  arrange  them  as 
they  should  be,  and  then  all  inaccuracies  can  be 
corrected,  giving  all  the  members  of  the  Con- 
vention an  opportunity  on  the  coming  in  of  that 
report,  to  endeavor  to  make  it  more  perfect. 

Mr.  TALLMADGE  said  it  was  very  desira- 
ble that  they  should  settle  the  principle  involved, 
and  then  they  could  reach  the  details.  Two 
great  questions  were  here  presented;  first,  shall 
the  Executive  of  this  state  be  permitted  to  hold 
office  under  the  government  of  the  United  States 
or  any  other ;  and  second,  whether  he  should 
hold  any  other  office  of  honor  or  profit  in  this 
state.  These  two  questions  he  thought  it  was 
important  to  consider  separately.  Mr.  T.  then 
reviewed  them  in  their  order.  In  respect  to  the 
first,  he  thought  it  was  better  that  the  Governor 
should  not  be  employed  by  the  United  States 
government.  In  coming  to  this  conclusion  he 
examined  with  some  minuteness  the  circumstan- 
ces  attending  the  case  of  Governor  Tompkins, 
which  had  been  here  alluded  to. 

Mr.  KEMBLEsaid  the  question  was  whether 
the  course  taken  by  Governor  Tompkins  was 
*  necessary,  and  if  so  whether  such  a  necessity 
might  not  again  occur.  He  hoped,  therefore, 
that  nothing  would  be  done  to  prevent  the  Gov- 
ernor from  performing  such  a  duty  hereafter. 

Mr.  SWACKHAMERdid  not  know  that  ed- 
ucation was  incompatible  with  democracy  He 
believed  democracy  was  as  enlightened  and  r*>. 
fined  as  much  as  education  or  any  other  science. 

Mr*  SI  MMONS*    It  requires  much  more. 


Mr.  SWACKHAMER  was  not  to  be  fright- 
ened  from  his  course  by  such  argument.  He 
would  make  our  education  as  wide-spread  and 
universal  as  possible — but  he  left  to  the  gentle- 
man from  Essex  his  exclusive  love  for  the  exam- 
ples of  James  I,  Queen  Victoria,  and  for  Pe- 
ters' Reports. 

Mr.  STETSON  could  see  force  in  the  point 
maintained  by  the  gentlemen  from  Orange  and 
Dutchess  (Mr.  Brown  and  Mr.  Ruggles.)  He 
could  see  propriety  in  allowing  the  Governor  to 
take  command  from  the  United  States.  As  in 
case  of  an  insurrection  or  outbreak  in  another 
state,  where  the  Governor  might  be  called  to  go 
with  the  militia,  it  would  perhaps  be  proper  to 
allow  him  to  take  command  of  an  additional 
number  of  United  States  troops.  He  went 
heartily  with  Mr.  JORDAN  and  Mr.  HOFF- 
MAN, who  would  separate  the  state  officers  en- 
tirely from  any  connection  with  the  United 
States  Government,  and  free  our  authorities 
from  the  influence  o-.  the  Federal  Government. 

Mr.  SIMMONS  inquired  if  he  would  not  al- 
low the  Federal  Government  to  use  our  prisons 
to  confine  its  criminals,  and  the  many  subordi- 
nate agencies  she  was  using  in  the  state  ? 

Mr.  STETSON  said  that  question  was  not 
now  in  order.  He  would  meet  it  when  it  arose 
legitimately.  These  agencies  were  merely  min- 
isterial and  judicial,  as  in  the  case  of  the  diffi- 
culties  along  our  borders  during  the  late  Cana- 
dian rebellion,  in  which  Judge  Conklin  had 
made  a  decision,  which  surrendered  a  point  held 
by  him  and  others  previously,  in  regard  to  fede* 
eral  authority. 

Mr.  SIMMONS  briefly  replied  as  to  the  ac- 
tion of  the  United  States  Supreme  Court  which 
sustained  his  position. 

Mr.  TALLMADGE  explained  briefly  the  dis- 
tinction  he  took  between  the  case  of  a  state  offi- 
cer  employed  by  the  United  States  in  a  civil  ca- 
pacity, and  his  employment  in  a  military  capa- 
city. The  Governor  should  not  take  any  ap- 
pointment, as  such,  as  a  source  of  emolument 
or  power  from  the  general  government  But  in 
the  subordinate  position  in  which  we  stood  to 
the  United  Slates,  and  in  view  of  their  right  to 
call  on  us  for  military  aid  in  a  great  national 
controversy,  there  waB  nothing  inconsistent  in 
his  performing  the  duty  required  of  him—he  all 
the  while  continuing  commander  in  chief  of  the 
militia  of  the  slate,  not  under  the  United  States, 
but  the  state  government. 

Mr.  RUGGLES  did  not  understand  that  the 
Governor  had  any  authority,  except  under  a 
commission  from  the  United  States  to  con Irol  the 
action  of  United  States  troops.  They  might  be 
put  under  the  command  of  a  superior  officer  of 
the  state  government— but  that  the  United  States 
government  was  not  willing  to  do  during  the  last 
war,  and  probably  never  would — unless  such 
officer  was  commissioned  by  them.  When  they 
were  under  the  command  of  our  Governor,  we 
knew  that  they  were  under  the  command  of  a 
friend,  whose  devotion  to  the  public  interests 
the  people  had  shown  their  confidence  in  ,•  and 
it  seemed  passing  strange  to  him  that  we  should 
be  desirous  or  willing  to  bind  ourselves  that  the 
forces  of  the  state  should  not  be  under  the  com- 
mand of  a  state  officer, 

Mr.  NICHOLAS  would  modify  this  section  so 
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that  the  restriction  would  not  apply  to  this  state. 
A  Governor  may  have  served  for  years  as  a 
trustee  of  literary  and  benevolent  institutions: 
there  was  no  good  reason  for  compelling  the 
Governor,  when  elected  to  this  office,  to  relin- 
quish such  trusts,  in  which  by  his  example,  he 
might  still  exert  an  influence  beneficial  to 
the  community,  and  such  a  restriction  in  his 
(Mr.  N.'s)  opinion  would  be  unnecessarily  in- 
fringing on  a  man's  personal  privileges.  He 
would  not  permit  a  Governor  to  receive  any  of- 
fice  from  any  other  government,  as  the  rights 
and  interests  of  the  slate  should  not  be  liable  to 
be  blended  with  those  of  other  governments. — 
The  exigency  might  occur  referred  to  by  the 
gentleman  from  Dutchess  (Mr.  Ruggles);  in 
the  event  of  a  war,  it  would  become  necessary 
to  send  U.  S.  troops  here  for  the  defence  of  our 
frontier.  Should  it  then  become  necessary  for 
the  Governor  to  take  charge  temporarily  of  such 
troops,  he  might  do  it  by  virtue  of  his  office  as 
Governor;  he  would  need  no  military  commis- 
sion from  the  United  States  Government.  He 
would  exercise  a  general  direction  of  the  mili- 
tary movements  within  the  state  as  Governor  of 
the  state. 

Mr.  BASCOM  went  for  striking  out  the  sec- 
tion. History  was  instructive  on  this  subject — 
and  the  signs  of  the  times  indicated  any  thing 
but  that  peaceful  state  of  things  that  some  an- 
ticipateJ.  We  had  war  enough  on  our  hands  al- 
ready. And  it  was  idle  to  suppose  that  the 
world  was  to  look  calmly  on  what  was  going 
forward  on  this  continent.  We  were  in  a  state 
of  war  now — not  constitutionally  declared,  but 
a  state  of  war  nevertheless — and  that  state  of 
things  he  feared  was  sustained  by  the  public 
sentiment.  He  hoped  we  should  place  no  res- 
trictions on  ourselves,  so  that  the  state  could 
not  avail  itself  of  the  servces  of  our  own  Gov- 
ernor, as  in  1812,  if  like  circumstances  should 
render  it  necessary  and  proper. 

Mr.  WATERBURY  sustained  the  section.— 
He  thought  it  far  better  that  the  Governor  should 
attend  to  his  civil  duties, of  which  he  had  enough 
to  attend  to  without  taking  the  field.  It  would 
have  been  quite  as  well  for  the  state  during  the 
last  war  had  our  Governor  not  been  at  the  head 
of  a  military  force.  But  now,  when  we  were 
near  three  million  of  people,  the  idea  that  the  Go- 
vernor was  to  mount  the  first  horse  and  ride  off 
was  preposterous.  We  had  men  drilled  at  West 
Point  on  purpose  to  drill  men  for  war.  He  had 
no  idea  of  fixing  ourselves  to  run  right  into  a 
war,  and  neglect  our  home  policy.  Our  Gover- 
nor was  now  loaded  down  enough  with  civil 
duties,  without  being  sujected  to  military  ser- 
vice. 

The  question  was  here  taken  and  the  9th  sec- 
tion struck  out. 

Mr.  JORDAN  then  offered  his  substitute  for 
the  section  as  follows  : — 

Neither  the  Governor  r.or  Lieutenant-Governor  shall 
hold  any  office  under  the  Government  of  the  United 
States,  or  any  foreign  Government ;  or  any  office  of 
profit  or  emolument  (oi  her  than  that  of  Governor  or 
Lieutenant-Governor)  under  this  state.  The  accept- 
ance of  any  such  office  shall  vacate  his  said  office  of 
Governor  or  Lieuteuant-Governor. 

Mr.  SWACKHAMER  moved  to  add,  "honor, 
trust,  or  emolument." 
Mr.  MANN  hoped  not. 


Mr.  RICHMOND  hoped  the  words  would  be 
added.  He  had  no  idea  of  having  the  Governor 
a  trustee  in  institutions  that  were  rn  the  habit  of 
coming  here  for  donations  of  $30,000  and  $15,- 
000.  Being  a  part  of  the  law  making  power,  he 
would  have  the  Governor  free  from  all  influ- 
ences which  such  a  connection  might  have  upon 
him.  It  was  not  that  he  was  opposed  to  educa- 
tion in  any  sense,  or  in  any  of  its  grades,  that 
he  took  this  ground,  for  he  was  in  favor  of  edu- 
cation  in  all  its  breadth.  But  he  did  not  believe 
that  it  depended  on  being  backed  up  by  the  offi- 
cial influence  of  every  dignitary.  But  these  edu- 
cational  funds  belonged  to  the  whole  people,and 
should  not  be  frittered  away  and  given  to  sec- 
tions. * 

Mr.  PATTERSON  suggested  that  the  amend- 
ment would  exclude  the  Lieut.  Governor  from 
acting  as  member  of  the  canal  board,  and  as 
one  of  the  Commissioners  of  the  land  office. — 
This  would  render  necessary  the  creation  of  a 
new  batch  of  officers.  Now,  Mr.  P.  was  oppo- 
sed to  these  officials  holding  office  under  any 
other  government  than  this  state  ;  but  the  latter 
seemed  necessary  and  proper.  As  to  the  objec- 
tions of  the  gentleman  from  Genesee  (Mr.  Rich- 
mond), to  the  Governor  being  trustee  in  benev- 
olent and  charitable  institutions,  they  w  re 
groundless.  He  hoped,  at  all  events,  no  gentle- 
man would  rise  there  and  protest  against  tne  ap- 
propriations made  to  these  institutions.  Act 
upon  such  principles,  and  your  institutions  for 
the  deaf  and  dumb,  the  blind,  and  the  insane, 
must  go  by  the  board.  These  appropriations 
had  been  all  right— every  one  of  them.  Nor 
was  there  any  danger  of  the  legislature  appro- 
priating too  much  money  for  education,  or  suf- 
fering: humanity.  It  never  had  been  so — it  neve* 
would  be. 

Mr.  HOFFMAN  agreed  that  it  was  exceed- 
ingly desirable  to  keep  these  high  Executive  of- 
ficers from  being  officers  in  private  charities  and 
corporations,  that  were  likely  to  come  here  and 
beg  for  favors.  And  if  gentlemen  would  shape 
their  amendments  so  as  to  go  directly  to  their 
end,  he  would  cheerfully  give  them  his  vote. — 
But  such  was  not  the  course  taken.  If  these 
were  public  charities,  if  it  were  right  to  have 
them,  to  endow  and  govern  them  by  V  e  state, 
then  no  better  person  could  be  selected  to  act  as 
u  governor  of  them  than  the  Executive — that  he 
might  know  what  good  they  were  doing,  and 
what  it  cost ;  and  might  communicate  these  re- 
sults to  the  legislature.  But  in  relation  to  col- 
leges and  academies,  and  private  charities,  un- 
der private  and  local  government,  the  rule  was 
directly  the  reverse.  He  should  not  be  a  parti- 
cipator in  their  local  government,  to  come  here 
and  recommend  persons  to  them.  But  the 
amendment  did  not  reach  this  end.  He  had  no 
difference  with  the  gentleman  from  Essex,  in 
seeking  that  the  Governor's  duties  should  be 
exclusively  executive  for  this  state.  He  desired 
to  avoid  all  entangling  alliances,  and  the  expen- 
ses that  grow  out  of  them.  In  any  limitations 
we  fixed  on  the  right  of  the  Governor  to  serve 
us,  he  advised  the  utmost  caution.  Perhaps,  in- 
stead of  saying  that  he  should  not  hold  such  of 
fices,  it  would  be  better  to  get  rid  of  the  effort 
by  declaring  that  whilst  he  acts  ex  officio,  he 
should  not  have  special  compensation  for  it.  Ir 
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hts  opinion,  we  should  be  compelled  in  the  end 
to  make  the  Governor,  the  governor  of  the  state 
prisons,  to  confer  on  him,  the  appointing  power 
there,  aad  hold  him  responsible  for  every  thin? 
done  or  omitted  there.  He  hoped  we  should 
not,j>ut  the  constitution  in  such  form  that  we 
could  not  reach  that  result.  If  we  did,  we 
should  only  be  obliged  to  elect  another,  and  pay 
another  salary.  In  any  limitations  upon  the 
Governor,  we  could  not  be  too  cautious  in  sep- 
arating him  from  foreign  powers,  and  prohibit- 
ing  his  connection  with  local  charities  which 
came  here  for  favors — so  that  the  most  ample 
use  could  be  made  of  him  to  avoid  the  multipli- 
cation of  officers,  and  save  expense,  where  you 
must  have  administrative  officers. 

Mr.  MURPHY  concurred  in  the  main  with 
the  gentleman  from  Herkimer,  and  had  prepared 
an  amendment,  which  he  proposed  to  offer  in 
lieu  of  that  offered  by  his  colleague. 

Mr.  SWACKHAMER  withdrew  his. 

Mr.  MURPHY  then  offered  the  following:— • 

"  Nor  shall  they  be  appointed  by  virtue  of  their  office 
*>r  otherwise,  to  any  place  in  any  corporation  or  in  any 
institution  of  a  local  or  private  character  ;; 

Mr.  MURPHY  said  there  were  two  kinds  of 
.offices  which  the  Governor  had  been  called  to 
fill — either  places  at  public  boards,  or  in  private 
charities  or  corporations.  The  former  came 
properly  within  his  duties.  But  when  the  Gov- 
£rnorwas  put  in  any  of  the  latter — such  as  the 
Sailor's  Snug  Harbor,  or  some  college  or  private 
institution,  and  not  in  all,  he  became  in  some 
measure  a  special  officer  of  these  institutions, 
and  might  exert  a  negative  influence  in  favor  of 
some,  and  to  the  disadvantage  of  others.  He 
was  not  opposed  to  appropriations  to  these  in- 
stitutions, if  the  legislature  thought  proper  to 
make  them.  But  he  did  say  that  he  should  not 
have  an  influence  in  favor  of  one  locality  against 
.another.  His  proposition  would  perfect  the 
amendment;  and  we  could  then  have  a  vote  on 
this  principle  of  restrictions. 

Mr.  RHOADES  instead  of  having  the  Gover- 
nor excluded  from  any,  would  have  him  trustee 
in  every  college  in  the  state.  Education  was  a 
substantial  part  of  the  interest  of  the  state,  and 
he  should  be  acquainted  with  every  institution 
in  the  state,  and  have  an  interest  in  them  all. — 
Carrying  out  the  idea  of  the  gentleman  from 
Genesee,  the  more  ignorant  the  Governor  was  of 
these  institutions  the  better  would  he  be  prepared 
to  pass  upon  bills  passed  for  their  benefit — and  in 
communicating  with  the  legislature  the  condi- 
tion of  the  state,  as  he  was  bound  to  do.  These 
colleges  and  public  charities  were  part  of  the 
state,  and  if  he  was  to  be  kept  ignorant  of  them 
and  their  affairs,  we  might  as  well  not  require 
him  to  communicate  the  condition  of  the  state. 

Mr.  RICHMOND  replied  that  the  gentleman's 
argument  assumed  that  the  Governor  could  know 
nothing  of  these  institutions  unless  he  was  a 
trustee.  This  implied  that  they  were  secret  in- 
stitutions of  which  the  public  could  know  noth- 
ing; and  would  require  the  Governor  to  be  trus- 
tee of  every  school  district.  But  the  gentleman 
did  not  seem  to  think  about  common  schools. — 
The  colleges  and  academies  must  have  special 
care  taken  of  them!  This  idea  was  behind  the 
age.  The  order  of  the  day  was  to  educate  the 
masses.     Colleges  would  take  care  of  them- 


selves. He  had  known  their  agents  here  all 
winter  in  search  of  appropriations.  Trustees 
of  school  districts  never  did. 

Mr.  RHOADES  said  the  gentleman  did  him 
injustice, in  supposing  that  he  characterized  these 
institutions  as  secret  institutions,  or  that  he  sup- 
posed the  Executive  should  be  a  trustee  ex-ofii- 
cio  of  every  school  district.  But  Mr.  R.  would 
have  the  Governor  take  care  of  the  interests  of 
common  schools,  and  their  prosperous  condition 
now  is  owing  to  the  exertions  of  Governors  in 
their  behalf.  Gov. Clinton  did  more  for  them  than 
had  been  done  by  all  his  predecessois  before. — 
They  were  the  foundations  of  all  education. — 
Those  he  would  protect  first.  But  whilst  he 
did  that,  he  would  not  break  down  colleges  and 
academies. 

Mr.  RICHMOND  was  aware  that  common 
schools  had  received  attention  from  the  Execu- 
tives. But  they  had  not  received  their  share  of 
the  funds  belonging  to  the  whole  people.  The 
common  school  scholar  receives  45  cents  a  head, 
these  in  academies  $4,50. 

The  amendment  of  Mr.  MURPHY  was  car- 
ried,  47  to  42. 

Mr.  W.  TAYLOR  moved  to  add  after  the 
word  "  state,"  the  words  "  except  such  as  are 
otherwise  provided  for  in  the  constitution."— 
Agreed  to. 

Mr.  RUGGLES  offered  the  following  further 
amendment. 

Nothing  in  this  section  contained,  shall  prevent  the 
Governor  from  taking  command  of  the  troops  of  the 
united  states  in  time  of  war,  or  in  case  of  invasion  or 
insurrection,  under  a  commission  from  the  Uniied 
States  or  otherwise. 

Mr.  SIMMONS  proposed  to  add  "  or  from  ex- 
ecuting any  other  duty  required  of  him  by  the 
President  of  the  United'  States. v  He  insisted 
that  the  adoption  of  this  was  the  exclusion  of 
the  other  principle — that  the  state  laws  might  be 
made  use  of  to  execute  the  laws  of  the  United 
States.  Our  judiciary  was  employed  every  day 
in  naturalization, and  in  arresting  fugitive  slaves. 

Mr.  W.  TAYLOR  inquired  whether  our  offi- 
cers acted  in  these  cases  as  state  or  national 
officers? 

Mr.  SIMMONS  replied  that  they  acted  under 
a  commission  from  the  U.  S.  He  would  not  say 
even  by  implication,  that  the  Governor  should 
not  give  the  notice  required  of  him  in  case  of 
the  death  of  the  Vice  President,  nor  do  in  a 
thousand  cases  that  which  must  be  done  by  the 
Executive  as  a  commissioner  of  the  U.  S.  gov- 
ernment. 

Mr.  MORRIS  remarked  that  if  the  Governor 
was  so  essential  to  the  general  government,  it 
was  very  easy  for  him  to  resign  his  place  of 
Governor  after  receiving  his  commission  and  be- 
ing called  out  of  the  state  If%we  should  say 
that  he  should  not  leave  the  state  in  the  dis- 
charge of  such  duty,  then  the  matter  would  be 
somewhat  relieved  of  difficulty.  Otherwise,  we 
should  provide  for  vacating  his  office,  and  hav- 
ing a  Governor  at  home. 

Mr.  FORSYTH  thought  the  gentleman  over- 
looked a  very  important  consideration — that  the 
Governor  by  resigning,  vacated  his  office  ot 
commander-in-chief.  It  might  well  happen  that 
the  purposes  of  the  general  government  could 
not  be  so  well  served  in  any  way  as  by  combi- 
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be  defeated  if  the  Governor  resigned  by  taking 
a  commission  under  the  U.  S.  government. 

Mr.  DANA,  to  show  that  the  position  was  not 
singular  tnatthe  Governor  should  not  hold  other 
offices  under  other  governments,  quoted  provi- 
sions to  that  effect  from  several  state  constitu- 
tions— Tennessee,  Ohio,  Indiana,  Louisiana. 
Alabama,  Michigan  and  Arkansas. 

The  amendment  of  Mr.  RUGGLES  was  then 
adopted — 48  in  the  affirmative. 

Mr.  DANFORTH  moved  to  reconsider  the 
vote  adopting  Mr.  MURPHY'S  amendment 
— but  not  having  voted  with  the  majority,  Mr. 
E.  SPENCER  moved  it — and  the  motion  was 
lost,  33  to  49. 

M'-.  CROOKER  here  offered  a  substitute  for 
the  entire  section  as  amended,  saying  that  item- 
braced  every  thing  in  the  section  now,  but  in  a 
more  compact  shape,  as  follows: — 

Neither  the  Governor  or  Lieutenant-Governor  shall 
hold  any  office  under  any  o  her  government,  except  a 
military  command  undt  r  tie  United  Stales  in  time  of 
war,  or  in  case  of  invasion  or  insurrection  ;  nor  any 
office  or  place  in  any  corporation  or  institution  of  a 
loeal  or  private  character  .  and  the  acceptance  by  ei- 
ther of  any  office  hereby  p/obibited  to  th<m,  shall  va- 
cate the  office  of  Governor  or  Lieut.  Governor,  so  held 
by  him. 

Mr.  JORDAN  assented  to  this,  as  better  in 
point  of  phraseology,  and  it  was  adopted. 

The  section  as  amended  was  then  carried,  52 
to  29. 

Section  10  was  then  read  for  amendment,  as 
follows: — 

d  10.  The  governor  may  in  his  discretion  deliver 
over  to  justice  any  person  found  in  the  state,  who 
shall  be  charged  with  having  committed,  without  the 
jurisdic  ion  of  the  United  HUes,  any  crime  except 
treason,  which  by  the  laws  of  this  state,  if  committed 
therein,  is  punishable  by  death,  or  by  impiisonment  in 
the  slate  prison  >uch  delivery  can  only  be  m  de  on 
the  requisition  of  the  duly  authorized  minister  or  offi- 
cers of  the  government  within  the  jurisdiction  of 
which  the  crime  shall  be  charged  to  have  been  commit- 
ted ;  and  upon  such  evidence  of  the  guilt  of  the  person 
so  charged  as  would  be  necessary  to  justify  his  appre- 
hension and  commitment  for  trial,  had  the  crime  char- 
ged been  committed  in  this  state 

Mr.  WARD  did  not  know  whether  it  was  the 
intentention  of  the  Chairman  of  the  committee 
No.  Five,  to  press  this  section  further.  Mr.  W. 
doubted  whether  there  was  a  similar  provision 
in  any  of  the  slate  constitutions.  His  own  opi- 
nion was  that  it  was  repugnant  to  the  constitu- 
tion of  the  United  States,  which  gave  the  power 
to  the  President  and  Senate,  which  it  was  here 
proposed  to  confer  on  the  Governor  of  this  state. 
Article  2nd  of  the  Constitution  of  the  United 
States,  section  2,  reads  thus  : 

t(  The  President  shall  have  power,  by  and  with  the 
advice  and  cons-nt  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur,  and 
he  shnll  nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senaiej  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  Mates, 
whose  appointments  are  not  herein  otherwise  provided 
for,  a»d  which  shall  be  established  by  law.  Hut  th»  Con- 
gress may i  Ly  law,  vest  the  appointment  of  such  infe- 
rior officers  as  they  think  proper  in  the  President  alone, 
in  the  courts  ot  law,  or  hi  the  heads  of  departments." 

Under  the  first  branch  of  this  section,  the  Pre- 
sident was  clothed  with  the  power  which  it  was 
now  proposed  by  the  section  under  consideration 
to  give  the  Executive  of  this  State.    It  seemed 


ning  the  two  offices — a  combination  which  would  ^  to  him,  if  this  section  should  be  adopted  as  a 

part  of  the  constitution  of  this  state,  it  would  be 
repugnant  to,  if  not  an  infringement  of  the  con- 
stitution of  the  United  states.  But  it  was  pro- 
per to  remark,  that  this  question  did  not  rest 
alone  in  the  section  of  the  constitution  of  the 
United  States  already  referred  to.  It  would  be 
seen  by  reference  to  the  1st  article  and  10th  sec- 
tion of  the  constitution  of  the  United  States,  that 
the  states  were  restrained  from  the  exercise  of 
certain  powers  therein  named,  among  them  the 
very  power  proposed  to  be  conferred  upon  the 
Governor  of  this  state. 
This  section  read  as  follows  : 
"  No  state  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports 
except  what  may  be  absolutely  necessary  for  exetutii  g 
its  inspection  laws;  and  the  neit  produce  of  all  duties 
and  imposts  laid  by  any  other  state  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  treasury  of  the  United 
Mates  ;  and  all  such  laws  shall  be  subject  to  the  revi- 
sion  and  control  of  the  Congress.  Mo  slate  shall, 
without  the  consent  of  Congress,  levy  any  duly  on  ton- 
age,  keep  troops  or  ships  of  war  in  time  of  peaee?  enter 
into  any  agreement  or  compact  with  anolhtr  Unit,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actually 
invaded,  or  n  such  imminent  danger  as  will  not  admit 
of  delay." 

The  latter  part  of  this  section  applied  partic- 
ularly to  the   case  under  consideration — that  is 
to  say  that  no  state  shall  without  the  consent  of 
Congress,  enter  into  any  agreement  or  compact 
with  any  other  state  or  foreign  power.  The  section 
under  consideration  provided  that  the  Governor 
might  in  his  discretion  deliver  over  to  justice, offen- 
ders against  the  laws  of  foreign  governments, upon 
a  requisition  from  such  government.     This  was 
certainly  an  extraordinary  power  and  one  which 
ought  not,   for  the  reasons  above  stated,   to  be 
conferred  upon  the   Executive  of  this   state  by 
the  constitution.     It  was  the  first  time  that  it 
had  been  attempted.     No  such  power  was  to  be 
found  in   the  constitution  of  1777.     Nor  in  the 
several  amendments  to  the   state  constitution—** 
nor  in  the  constitution  of  1821.     Nor  was  there- 
any  such  power  conferred  upon  the  Executive* 
of  either  of  the   other  states  in  this  Union.    Iti 
could  not  be  urged  that  the  Governor  might  ex- 
ercise this  power  in   cases  where  no  treaty  ex- 
isted between   the   government  of   the  United?; 
States  and  any  foreign  power — for  no  compact! 
or  agreement  of  any  sort  could   be  entered  into- 
between  this  state  and  a  foreign  government  for 
the  delivery  up  of  fugitives  from  justice  or  other- 
wise.    The  gentleman  from  Oneida,  (Mr.  Kihk- 
land)  drew  the  attention  of  the  committee  to> 
this  subject  some  days  since,   and  he  was  enti. 
tied  to  thanks  for  it      That  gentleman  alluded  to 
the  case  of  Holmes  against  the  Governor  of  Ver- 
mont, which  came  before  the  supreme   court  of 
the  United  States,  on  a  writ  of  habeas  corpus — 
the  Governor  of  Vermont  having  assumed  to 
have  Holmes  arrested  and  imprisoned,  for  deliv- 
ery over  to  the  authorities  ol  Canada,  for  trial 
for  an  offence  committed  in  that  province.    The 
dicision  in  that  case  was  that  this  power  of  ar- 
resting  and  delivering  over  fugitives  from  the 
laws  of  foreign  governments,   belonged  to  the 
President  and  to  him  alone.    That  decision,  it 
appeared  to  him  controlled  this  question,  and 
was  conclusive  against  the  constitutionality  oi 
this  provision. 
Mr.  MORRIS  agreed  that  this  was  a  newfea- 
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ture  in  state  constitutions;  but  it  was  not  new  to 
our  laws.  It  was  copied  from  the  Revised 
Statutes,  and  was  not  invented  by  committee 
number  five,  as  seemed  to  be  supposed.  Now, 
the  committee  supposed  if  the  Governor  could 
have  this  power  conferred  upon  him,  it  should 
be  done  by  constitutional  enactment  and  not  by 
statute — and  they  inserted  it  here  to  test  the 
judgment  of  the  Convention  on  the  subject.  It 
was  too  high  a  power  to  be  dependent  upon 
statute  iaw,  and  if  proper  and  constitutional, 
should  be  part  of  the  fundamental  law.  The 
principle  on  which  it  was  based  had  been  re- 
cognised by  the  General  Government,  and  by 
England  and  France  in  special  treaties  with  this 
government.  But  there  were  governments  of 
Europe  with  whom  we  had  no  such  treaties,  and 
the  question  presented  here  was  precisely  this: 
whether  in  cases  where  no  such  treaties  existed, 
this  state  had  not  the  power,  not  for  the  purpose 
of  aiding  in  the  enforcement  of  the  laws  of 
other  countries,  but  to  protect  ourselves  from 
the  contamination  of  criminals  fleeing  from 
other  countries,  and  taking  refuge  among  us. 
He  and  the  committee  were  indifferent  as  to 
whether  it  was  retained  or  not;  and  only  pre- 
sented it  that  attention  might  be  called  to  it,  and 
the  question  whether  it  was  or  was  not  in  con- 
flict with  the  constitution  of  the  United  States, 
put  at  rest. 

Mr.  KIRKLAND  regarded  this  question  as 
definitely  settled  by  the  highest  judicial  ttibu- 
nal  of  the  land  in  the  case  alluded  to,  oi  Holmes 
against  the  Governor  of  Vermont.  That  deci- 
sion went  to  this  entire  length,  that  the  delivery 
up  of  persons  charged  with  crime,  on  the  requi- 
sitions of  foreign  governments,  wras  a  matter  of 
treaty  arrangement  between  the  United  States 
government  and  such  foreign  nations — and  that, 
as  no  state  could  enter  into  such  compact  or 
treaty,  as  the  power  belonged  solely  to  the  Pres- 
ident, and  could  only  be  exercised  by  him  under 
reciprocal  treaties.  Such  treaties  had  been  made 
with  England,  France,  and  other  European 
countries,  and  there  could  be  no  doubt  that  the 
power  was  wisely  vested  exclusively  in  the  gen- 
eral government 

Mr.  TALLMADGE  concurred  in  the  propri- 
ety of  striking  out  the  section — though  he  was 
understood  to  take  the  ground  that  it  was  com- 
petent for  the  states  to  make  regulations  in  aid 
of  the  general  government  in  carrying  out  its 
constitutional  powers.  In  the  case  alluded  to. 
however,  the  Governor  of  Vermont  went  fur- 
ther and  undertook  to  deliver  up  the  prisoner, 
without  the  intervention  of  the  United  States 
authorities. 

Mr.  "WORDEN  remarked  that  government  in 
surrendering  up  criminals,  always  acted  on  the 
principle  of  reciprocity — and  were  it  perfectly 
competent  for  us  to  confer  such  a  power  on  our 
Executive,  it  was  easy  to  see  that  its  exercise 
might  conflict  seriously  with  the  policy  of  the 
general  government,  towards  foreign  nations, 
and  would  be  entirely  inexpedient.  But  he  con- 
curred with  others,  that  such  a  provision  as  this 
would  be  directly  in  conflict  with  the  federal 
constitution. 


]  Mr.  SIMMONS  did  not  suppose  that  any  gen- 
;  tleman  was  going  to  vole  for  the  section  as  it 
stood — but  if  it  were  altered  so  ns  to  require  the 
Governor  to  deliver  over  criminals  to  the  Presi- 
!  dent  of  the  U.  S.,  on  his  requisition,  it  would 
I  be  a  very  proper  provision.  He  would  allow 
|  our  state  government  to  be  a  little  auxiliary  to 
|  the  national  government,  instead  of  an  alien  and 
|  an  enemy. 

|     The  section  was  struck  out — a  single  negative 
only  being  heard — Mr.  Russell. 
The  11th  section  was  then  read  as  follows: 

$  11.  Every  provision  in  the  constitution  and  laws  in 
relation  to  the  powe  s  and  duties  of  the  governor,  and 
in  relation  to  acts  and  duties  to  be  performed  by  other 
officers  or  persons  towards  him,  shall  be  construed  to 
extend  to  the  person  administering  for  the  time  being 
the  government  of  the  state. 

Mr.  CROOKER  moved  to  strike  out  the  sec 
tion,  saying  that  by  a  slight  modification  of  the 
6th  section,  the  necessity  for  it  would  be  entirely 
obviated. 

After  some  conversation— the  section  was 
struck  out. 

Section  12,  was  then  read  as  follows: 

$  12.  The  governor  may,  upon  the  application  of  the 
sheriff  of  any  county  in  the  state,  order  such  a  military 
force  from  any  oth<>r  county  or  counties  of  the  slate,  as 
may  be  necessary  to  enable  such  sheriff  to  execute  pro- 
cess delivered  to  him. 

Mr.  CROOKER  moved  that  the  committee 
rise  and  report  progress.     Lost. 

Mr.  MANN  moved  to  strike  out  the  section. 

Mr.  MORRIS  explained  that  the  section  was 
introduced  to  enable  the  Governor  to  call  out  a 
military  force  in  aid  of  the  sheriff,  without  wait- 
ing for  the  preliminary  steps  now  required,  by  a 
resort  to  the  power  of  the  county. 

Mr.  CROOKER  opposed  the  section,  and  it 
was  struck  out. 

The  13th  section  was  now  read,  as  follows  : 

§  13.  The  governor  may  remove  from  office  any  sheriff 
at  any  time  within  the  period  for  which  such  sheriff 
was  fleeted.  He  shall  first  give  to  such  sher  fT  a  copy 
of  the  charges  against  him,  and  an  opportunity  of  being 
heard  in  his  defence,  before  any  removal  shall  be  made. 

Mr.  STETSON  remarked  that  one  of  the  re- 
ports made  this  morning,  covered  this  whole 
ground. 

Mr.  JONES  moved  to  strike  it  out. 

Mr.  MORRIS  urged  that  the  sheriff,  being  an 
executive  officer,  it  Was  eminently  proper  that 
the  chief  executive  officer  should  have  this  pow- 
er. 

Mr.  WATERBURY  opposed  the  motion  to 
strike  out,  and 

The  motion  to  strike  out  was  lost. 

The  committee  then  rose  and  reported  pro- 
gress. 

A  communication  was  received  from  "WIL- 
LIAM C.  BOUCK,  president  of  the  N.  Y.  Slate 
Temperance  Convention, [now in  session,]  trans- 
mitting a  resolution  of  invitation  to  the  State 
Convention  to  attend  the  annual  meeting  of  lha* 
body—which,  on  motion  of  Mr.  TALLMADGE 
was  accepted. 

Adjourned  to  9  o'clock  to-morrow  morning. 
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THURSDAY, 

Prayer  by  Rev.  Mr.  Knapp. 

AFTERNOON  SESSION. 

Mr.  BROWN  offered  the  following  resolu- 
tion:— 

Resolved,  That  on  and  after  Monday  next,  this  Con- 
vention wilt  hold  two  sessions  each  day,  the  morning 
session  to  commence  at  9  o'clock,  A.  M.,  and  the  after- 
noon session  at  3£  o'clock. 

Mr.  CROOKER  suggested  that  the  afternoon 
session  should  begin  at  4  o'clock. 

Mr.  BROWN  accepted  the  suggestion  and  a- 
tnended  his  resolution  accordingly. 

The  resolution  was  debated  by  Messrs  JONES 
CROOKER,  PATTERSON,  BROWN,  and 
CHATFIELD.  A  motion  to  postpone  the  con- 
sideration of  the  resolution  for  one  week  was 
then  negatived. 

The  resolution  was  then  adopted,  fixing  9  A. 
M.  and  4  P   M.  as  the  hour  of  meeting. 

DEBT  AND  TAXATION. 

Mr<  £IA\¥^SY~-offered  the  following,  which 
was  agreed  to. 

Resolved,  That  'he  Comptroller  he  requested  to  re- 
port to  the  Convention,  ihe  respective  sums  borrowed 
and  loans  rnnde  by  virtue  of  section  number  four,  and 
subdivisions  nam  ered  one,  two,  three,  four,  five  and 
*ix  of  sect  on  number  five  of  the  act  "to  provide  for 
raying  the  debt  ;ind  preseiving  the  crrdit  of  the  state," 
|»asse  ;  M  <rch  -i9ih,  1642,  and  to  what  purposes  the  sev- 
eral sums  thu»  loaned  have  resi  ectively  been  applied 
4lso,  the  several  sums  invested  in  certain  specific 
funis  of  the  state,  authorized  by  sections  numbered 
*ight,  nine  and  ten  respectively,  and  the  amount  paid 
Into  the  treasuiy  as  avails  of  the  direct  tax  authorized 
Sy  section  number  one  of  said  act  And  to  what  pur- 
pose or  purposes  such  funds  have  been  applied. 

ORDER  OF  BUSINESS. 
Mr.  LOOM1S,  from  the  select  committee  on 
;hat  subject,  submitted  a  report  recommending 
the  order  in  which  the  reports  of  committees 
shall  be  taken  up — which  was  laid  on  the  table 
to  be  printed  a.s  follows: — 

1.  Executive  Department. 

2.  Election,  &c.  of  the  Legislature. 

3.  Incorporations,  other  than  banking  and  munici- 

pal. 

4.  Currency  and  banking. 

6.  Canals,  internal  improvements,   public  debt,  &c. 

6  The  judiciary. 

7  Powers  and  duties  of  the  legislature. 

8  Appointment  or  election  of  local  officers. 

9.  Election  or  appointment  of  officers  whose  powers 
are  not  local. 

10.  Powers  of  counties,   towns,   &c,  except  cities 

and  incorported  villages. 

11.  Organization  and  powers  of  cities,  &c. 

12.  The  elective  franchise, 

13.  Education,  common  schools,  «,u. 

p,  Cr  ation  and  division  of  estates  in  land. 
16.  Official  oaths  and  affirmations. 
16.  The  militia  and  military  affairs. 
17   Rights  and  privileges  of  citizens. 
18.  Future  amendments. 

Mr.  CHATFIELD  said  there  were  two  or 
three  subjects,  which,  in  his  judgment,  were 
subjets  of  primary  importance  in  the  forma- 
tion of  a  constitution,  which  were  here  post- 
poned nearly  to  the  end  of  the  series—he  allu- 
ded particularly  to  the  elective  franchise  and  the 
qualifications  of  electors.  He  should  desire  to 
amend  in  that  respect. 

Mr.  KIRKLAND  to  give  time  to  consider  the 
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resolution,  moved  that  it  be  laid  on  the  table  and 
printed,  which  was  agreed  to. 

EXECUTIVE  DEPARTMENT. 

The  Convention  went  into  committee  of  the 
whole  on  the  report  of  the  fifth  standing  com- 
mittee, Mr   CHATFIELD  in  the  chair. 

The  13th  section  being  under  consideration 

Mr.  CROOKER  moved  to  amend  by  adding 
"  for  malfeazance  in  office"  after  the  words 
which  gave  the  Governor  power  to  remove  sher- 
iffs from  office.  And  on  the  suggestion  of  Mr. 
STOW  he  added  also  "  or  nonfeazance." 

The  amendment  was  lost. 

The  Secretary  then  read  the  14th  section,  as 
follows  : 

$  14.  Every  bill  which  shall  have  passed  the  senate 
and  assembly  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  Governor.  If  he  approve  he  shall  sign  it; 
but  if  not,  he  shall  return  it  with  his  objections  to  that 
house  in  which  it  shall  have  originated  ;  who  shall  en- 
ter his  objections  at  large  on  their  Journal,  and  pro- 
ceed to  reconsider  it.  If,  after  such  reconsideration, 
two  thirds  of  the  members  present  shall  agree  to  pass 
the  bill,  it  shall  be  sent,  together  with  the  objections, 
to  the  other  house,  by  which  it  shall  likewise  be  recon- 
sidered ;  and  if  approved  by  two-thirds  of  the  members 
present  it  shall  become  a  law.  If  not  approved  by  two- 
thirds  of  the  members  present,  and  ifj  at  the  next  ensu- 
ing session  of*  the  legislature,  the  same  bill  shall  be 
again  passed  by  the  vote  of  the  majority  of  all  the 
members  eleced  in  each  branch  of  the  legislature, 
such  bill  shall  become  a  law  notwithstanding  the  ob- 
jections of  the  Governor  And  upon  the  final  passage 
of  every  bill  the  votes  of  both  houses  shall  be  deter- 
mined by  yens  and  nays,  and  the  names  of  the  mem- 
bers voting  for  and  against  the  bill  shall  be  entered  <<n 
the  journal  of  each  house  respectively.  If  any  bill 
shall  not  be  returned  by  the  governor  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if 
he  had  signed  it,  unless  the  legislature  shall  by  i heir 
adjournment  prevent  its  return ;  in  which  case  it  shall 
not  be  a  law,  unless  the  Governor  shall  approve  the 
same  within  ten  days  alter  the  adjournment  The 
omission  of  the  Govern  r  in  such  case  to  approve  of  a 
bill  within  ten  days  alter  the  adjournment,  shall  have 
the  same  effect  as  if  such  bill  had  been  returned  to  the 
legislature  with  his  objections. 

Mr.  NICOLL  moved  to  amend  by  adding  in 
the  first  line,  after  the  words  "  every  bill,"  the 
words  "  order  or  resolution,  except  a  resolution 
for  adjournment." 

The  CHAIRMAN  was  understood  to  say  tha 
the  Governor  did  not  sign  all  joint  resolutions. 

Mr.  NICOLL  explained  the  reasons  which  in- 
fluenced him  in  offering  this  amendment.  He 
said  it  was  a  well  known  fact  that  appropria- 
tions of  money,  books  and  other  property  had 
been  voted  away  by  legislative  bodies  to  a  great 
extent,  and  he  wished  to  place  some  check  upon 
that  mode  of  legislation. 

Mr.  JONES  said,  where  concurrent  resolu- 
tions had  the  effect  and  force  of  law,  it  was  prop- 
er that  they  should  have  the  Governor's  signa- 
ture j  but  there  were  resolutions  of  a  different 
character  which  did  not  require  such  an  approv- 
al. For  instance,  there  were  resolutions  occa- 
sionally passed,  instructing  their  senators  in 
Congress  by  the  constituent  body,  with  which  tke 
Governor  had  nothing  to  do.  #  , 

Mr.  NICOLL,  to  obviate  the  objections  raised 
would  add  after  the  word  "  resolution,"  the 
words  "  having  the  force  of  law." 

A  conversation  ensued,  in  which  Messrs.PAT- 
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TERSON,  WORDEN,  JONES,  BROWN  and 
HOFFMAN  took  part. 

Mr.  WORDEN  suggested  that  the  amendment 
should  be  so  framed  as  to  provide  that  no  mo- 
ney should  be  appropriated  but  by  authority  of 
law. 

Mr.  BROWN  intimated  that  he  was  of  opi- 
nion that  Committee  No.  Five  had  trenched  on 
legislative  power.  He  thought  the  amendments 
should  be  applied  elsewhere. 

Mr.  HOFFMAN  said  perhaps  a  few  words 
would  set  this  matter  clearly  before  the  commit 
tee.  This  matter  arose  under  the  different  gov- 
ernments, in  whose  legislative  bodies  there  was 
ordinarily  some  rule  requiring  that  a  bill  shall 
not  be  passed  or  originated  in  some  of  the  last 
days  of  a  session.  The  technical  term  used  was 
"bill,"  and  it  sometimes  happened  in  some  of 
those  last,  days  when  a  bill  cannot  be  originated 
for  the  purpose  of  making  some  appropriation — 
instead  of  asking  the  unanimous  consent  to  do 
so — that  a  resolution  was  introduced  for  that 
purpose.  It  had  always  been  supposed,  and 
probably  with  some  correctnesj,  that  such  a 
joint  resolution,  signed  by  the  Executive,  had 
the  effect  of  law.  It  was  in  this  way  that  the 
two  houses  had  been  able,  notwithstanding  the 
rule  against  bringing  in  bills  during  the" last 
days  of  a  session,  to  make  particular  appropria- 
tions. Now  he  submitted  to  the  committee,  that 
whenever  a  joint  resolution  would  have  the  ef- 
fect of  law  to  dispose  of  public  property,  itshould 
be  submitted  to  the  Executive  precisely  like  a 
bill;  and  such  a  resolution  ought  to*be  included 
within  the  rule.  He  remembered  a  few  years 
ago  that  the  Comptroller  advertised  a  railroad 
for  sale,  because  the  company  did  not  pay  its  two 
per  cent  to  the  sinking  fund.  Its  agents  came 
on  here  and  asked  the  legislature  to  grant  them 
relief,  but  the  law  required  a  two-third  vote, 
and  hence  it  was  vain  to  attempt  it  in  that  way; 
but  a  joint  resolution  was  carried,  and  the  rail- 
road was  not  sold.  By  a  resolution,  in  fact,  an 
act  of  the  legislature  was  suspended  ;  and  to 
him  it  was  clear  that  such  a  way  of  whipping 
round  the  constitution  and  law  was  very  impro- 
per. If  a  resolution  could  be  passed  by  the  two 
houses  without  sending  it  to  the  Executive,  and 
thus  if  an  act  of  the  legislature  could  be  sus- 
pended, this  was  not  a  government  of  law.  He 
therefore  advocated  the  insertion  of  some  provi- 
sion in  the  constitution  to  correct  the  existing 
evil. 

Mr.  MORRIS  said  the  difficulty  which  his 
colleague  intended  toobviate,and  which  had  been 
so  strongly  presented  by  the  gentleman  from 
Herkimer,  was  one  which  should  certainly  be 
provided  for;  but  he  asked  those  gentlemen  to 
reflect  on  one  effect  which  would  be  produced 
by  the  amendment  of  his  colleague.  The  gen- 
tleman from  Herkimer  had  shown  them  that  a 
provision  requiring  a  two-third  vote, for  instance, 
to  create  a  corporation,  a  legislature  might  evade 
and  create  by  resolution.  The  learned  gentle- 
man from  Herkimer  would  not  pretend  that  that 
could  be  done;  and  yet  the  argument  might  be 
used  if  they  put  this  amendment  into  the  clause 
in  the  veto  power,  it  would  be  construed  as  giv- 
ing  power  to  create  a  corporation  by  resolution. 
Now  Mr.  M.  contended  that  no  law  could  be 
created  except  by  bill.    In  every  instance  of  the 


action  of  the  legislature,  theyspoke  of  abill;  and 
wherever  their  act  was  to  have  the  force  of  law, 
it  was  by  bill,  and  all  bills  must  be  submitted  to 
the  Governor  for  his  approval,  or  for  him  to  as- 
sign reasons  for  his  disapproval.  He  repeated 
then,  that  if  this  amendment  was  made,  it  would 
be  construed  to  authorize  the  doing  that  by  res- 
olution which  should  be  done  by  law,  and  that 
should  never  be  permitted.  They  should  never 
permit  that  to  be  done  in  a  careless,  loose  way, 
which  required  deliberation  and  care.  He  was 
opposed  therefore  to  the  amendment. 

Mr.  HOFFMAN  should  agree  with  the  con- 
clusions of  the  gentleman  from  New- York,  if 
they  could  agree  on  their  premises.  If  legisla- 
tive bodies  did  not  pass  joint  resolutions  that  had 
the  aspect  of  laws — if  they  had  not  already  done 
it — he  might  be  inclined  to  stand  with  that  gen- 
tleman ;  but  the  word  "bill"  had  not  prevented 
the  legislature  passing  resolutions,  nor  did  he 
know  that  they  could  there  overthrow  the  sys- 
tem by  mere  arguments  to  show  that  it  was  im- 
proper. He  hoped  a  remedy  might  be  provided 
and  perhaps  the  proposition  of  the  gentleman 
from  New-\ork  might  answer  the  purpose 

Mr.  PATTERSON  had  no  objection  to  the 
insertion  of  a  clause  to  prohibit  money  being 
drawn  from  the  treasury  without  the  authority 
of  law,  but  he  was  opposed  to  the  continuation 
of  a  system  which  permitted  that  to  be  done  by 
resolution.  He  would  offer  an  amendment  at 
the  proper  time  to  meet  this  view  of  the  case. 

Mr.  W.  TAYLOR  thought  there  should  be 
such  a  provision  as  was  found  in  the  constitu- 
tion of  the  United  States,  providing  that  no  mo- 
ney should  be  drawn  from  the  treasury  except  for 
appropriations  by  law  ;  and  he  suggested  an  ad- 
dition to  the  amendment  which  the  gentleman 
from  Chautauque  had  intimated  he  should  offer, 
of  the  words,  "  passed  by  bill  in  the  usual  man- 
ner." In  such  a  case,  the  amendment  of  the  gen- 
tleman from  New- York  would  be  unnecessary. 

Mr.  NICOLL'said  the  remedy  suggested  by 
the  gentleman  from  Onondaga,  only  went  half 
way,  and  would  not  meet  the  case. 

Mr.  TALLMADGE  regretted  to  hear  of  the 
legislative  usage  of  acting  by  concurrent  resolu- 
tion. It  was  a  practice  that  was  not  to  be  en- 
dured; and  he  hoped  an  amendment  would  be 
provided  to  prevent  such  gross  misconduct. 
What!  could  the  two  houses  undertake  to  evade 
the  Executive  disapprobation?  The  Executive 
had  formerly  the  power  to  prorogue  the  legisla- 
ture in  cases  of  legislative  corruption,  and  one 
instance  of  its  exercise  [understood  to  be  in  1812] 
was  based  on  the  notoriety  of  corruption  in  pas- 
sing acts  of  incorporation.  If  they  would  read 
the  papers  ot  the  day,  they  would  find  that  there 
was  cause  in  1821  for  sweeping  away  the  coun- 
cil of  revision.  He  thought  however  that  the 
power  of  prorogation  should  be  restored, and  he 
should  hereafter  move  a  provision  to  affect  that 
purpose,  for  it  was  a  high,  salutary  power,  of  the 
abuse  of  which  there  was  no  danger. 

Mr.  MURPHY  thought  the  amendment  was 
unnecessary.  It  sought  to  make  provision  in 
two  cases:  first  that  a  resolution  might  be  passed 
drawing  money  front  the  treasury  which  ought 
only  to  be  done  by  a  law;  and  secondly,  that  a 
resolution  might  have  the  effect  of  preventing 
the  execution  of  laws  properly  passed.    Now  i* 
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had  been  properly  asked  by  the  gentleman  trom 
Chautauque,  what  evidence  had  they  of  abuse 
by  resolution,  and  he  had  not  heard  an  answer. 
The  gentleman  from  Herkimer  had  said  that 
Congress  had  appropriated  thousands  of  dollars 
for  printing  by  joint  resolution;  but  if  that  gen- 
tleman would  examine  the  matter,  he  would  find 
that  all  such  resolutions  received  the  approval 
of  the  President  of  the  United  States,  and  passed 
through  all  the  forms  of  law,  although  not  in  the 
form  of  a  bill.  If  there  had  been  any  abuse,  he 
should  go  for  applying  a  remedy;  but  if  any 
officers  having  the  execution  of  a  law  should 
allow  them  to  be  annulled  by  resolution,  he 
would  be  unworthy  of  his  place. 

Mr.  TIL  DEN  stated,  that  a  similar  provision 
to  the  one  under  consideration,  was  proposed  in 
the  Convention  of  1821,  but  it  was  withdrawn  to 
be  inserted  somewhere  else.  He  did  not  how- 
ever find  that  it  ever  was  again  offered  ;  it  was 
certain  that  it  was  not  in  the  constitution,  and 
money  had  continued  to  be  drawn  from  the 
treasury  and  properly  appropriated  from  the 
treasury  by  joint  resolution.  It  would,  however, 
be  inconvenient  if  every  joint  resolution  should 
be  required  to  be  submitted  to  the  Executive — 
such  for  instance  as  contained  a  mere  express- 
ion  of  opinion,  or  resolutions  of  instruction  or 
advisement  to  our  representatives  in  Congress. 
He  hoped  therefore,  if  the  amendment  were 
persisted  in,  that  it  would  be  made  to  apply  only 
to  resolutions  that  had  the  force  of  law. 

Mr.  LOO  MIS  said  there  could  be  no  doubt 
that  it  had  been  the  practice  for  many  years,  for 
the  legislature  to  pass  resolutions  which  have 
the  effect  of  law,  and  thus  dispose  of  the  pub- 
lic property.  Such  was  his  impression  when 
this  debate  commenced  ;  but  he  went  to  the  li- 
brary, and  on  taking  up  one  volume  of  the  jour- 
nals, he  found  three  concurrent  resolutions  ap. 
propriating  books  and  property.  He  took  up 
the  next  year's  proceedings  and  there  he  found 
four  such  resolutions  ;  and  there  was  no  doubt 
but  it  had  been  the  practice  of  the  legislature, 
to  pass  resolutions  evading  that  part  of  the 
constitution  which  required  the  sanction  of  law. 

Mr.  MURPHY  enquired  if  the  officer  entrus- 
ted with  the  execution  of  them,  did  not  deny 
their  validity. 

Mr.  LOOMIS  replied,  certainly  not.  Besides 
they  were  not  always  directed  to  the  same  offi- 
cers. 

Mr.  MURPHY  called  attention  to  some  ex- 
pressions  made  by  Mr.  Jay  on  the  subject  in  the 
Convention  of  1821. 

Mr.  LOOMIS  continued  :  There  had  been 
some  pretty  large  appropriations  made  in 
this  way.  He  thought  every  one  would  be  in 
favor  of  stopping  such  a  system,  and  therefore 
that  the  only  question  was,  whether  they  should 
put  in  an  amendment  here,  or  wait  until  they 
came  to  the  powers  and  duties  of  the  legisla- 
ture. If  they  did  it  as  here  proposed,  he  feared 
it  would  have  the  effect  of  sanctioning  legisla- 
tion by  resolution  instead  of  by  bill.  He  thought 
they  had  better  make  the  prohibition  in  the  sub- 
sequent article  to  pass  a  law  other  than  in  the 
form  of  law. 

Mr.  NICHOLAS  joined  in  requesting  the 
gentleman » from  New  York  to  withdraw  his 
amendment. 


Mr.  TALLMADGE  stated  an  instance  of 
$400  having  been  appropriated  to  buy  books, 
from  a  person  named  Disturnell,  to  be  distri- 
buted amongst  members  of  the  legislature.  He 
said  the  practice  of  voting  themselves  gifts  in 
this  manner,  was  an  abominable  one.  It  was 
unworthy  of  men,  unworthy  of  the  legislative 
body,  and  unworthy  of  this  great  state. 

The  CHAIRMAN  said  it  was  the  uniform 
practice. 

Mr.  CROOKER  thought  the  amendment  could 
be  appropriately  made  here. 

Mr.  DANA  thought  it  more  properly  belong- 
ed to  the  legislative  department. 

The  conversation  was  continued  by  Messrs. 
CROOKER,  PATTERSON,  TALLMADGE 
and  STETSON. 

Mr.  NICOLL  then  withdrew  his  amendment. 

Mr.  RHOADES  next  submitted  an  amend- 
ment, as  follows: — 

Strike  out  all  aft  ir  the  word  "it,"  at  the  end  of  the 
first  sentence,  and  insert  as  follows  :— "  H,  after  such 
reconsideration,  a  majority  of  all  the  members  elected 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
wiih  the  objections,  to  the  oth  r  House,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  a 
majority  of  all  the  members  elected,  it  shall  become  a 
law,  notwithstanding  the  objections  of  the  Governor. — 
But  in  all  such  cases,  the  votes  of  boih  Houses  shali  be 
determined  by  yeas  and  nays,  and  the  names  voting 
for  and  against  the  bill  be  entered  on  the  journal  of 
each  House  respectively. 

He  explained  its  purport  to  be,  to  give  to  a 
majority  of  the  members  of  each  branch  of  the 
legislature,  the  passage  of  bills  when  vetoed  by 
the  Governor,  instead  of  requiring  a  two-third 
vote,  as  now.  He  disclaimed  all  intention  to 
destroy  the  veto  power,  but  he  thought  it  should 
be  restrained.  It  should  be  retained  to  prevent 
unconstitutional  legislation,  and  legislation  that 
was  characterized  by  haste  and  improvidence, 
and  likewise  such  legislation  as  was  contrary  to 
the  public  interest  and  sound  policy.  These 
were  all  the  classes  of  legislation  to  which  it 
should  be  applied,  and  a  majority  of  representa- 
tives might  be  left  to  take  care  of  the  rest.  He 
made  some  remarks  on  the  exercise  of  this  pow- 
er in  the  general  government,  and  its  introduc- 
tion into  the  discussions  of  an  election  campaign, 
and  said  he  desired  to  get  rid  of  such  consequen- 
ces here. 

Mr.  W.  TAYLOR  differed  from  his  colleague. 
The  gentleman  from  Onondaga  had  said  he  did 
not  wish  to  destroy  the  veto  power,  and  yet  his 
amendment  did  in  effect  destroy  it.  Legislators 
once  having  framed  a  law,  would  adhere  to  their 
vote,  and  if  the  same  majority  could  destroy  the 
veto  of  the  Governor,  it  would  be  a  breaking 
down  of  the  constitutional  barrier  to  improper 
legislation.  In  relation  to  the  exercise  of  the 
veto  power  alluded  to  by  his  colleague,  he  said 
he  believed  it  was  exercised  but  some  two  or 
three  times  by  General  Jackson,  and  in  each 
case  it  met  with  the  approbation  of  the  people. 
General  Jackson's  successor  wisely  exercised  it 
— twice  only  he  believed.  Mr.  Tyler  also  exer- 
cised  it  several  times  and  on  the  same  questions 
as  called  for  its  exercise  by  Gen.  Jackson,  and 
in  those  cases  they  all  knew  that  the  people  had 
approved  of  it.  Mr.  Tyler  also  vetoed  the  har. 
bor  bill,  or  a  bill  making  appropriations  for  the 
improvement  of  rivers,  on  what  he  conceived  to 
be  constitutional  grounds.    In  New  York  it  ha<« 
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been  exercised  but  rarely  ;  only  on  one  occasion 
by  the  present  Governor,  and  that  exercise  of  it 
had  met  with  the  approbation  of  the  people  of 
the  state,  so  far  as  they  could  judge  by  their 
popular  meetings,  their  resolutions,  and  other 
ways.  Strike  from  the  constitution  that  power 
and  he  could  assure  them  they  would  find  hasty, 
inconsiderate,  inexpedient,  unconstitutional  leg- 
islation frequent  enough,  He  desired  to  pre- 
serve the  veto  power  especially  to  check  inex- 
pedient legislation,  for  men  would  scarcely  ever 
pass  measures  that  were  palpably  unconstitu- 
tional. He  would  nevertheless  prefer  leaving 
the  veto  power  as  it  stands  in  the  present  con- 
stitution, which  was  adopted  in  1821.  If  the  Go- 
vernor vetoed  a  bill  on  the  ground  of  inexpedi- 
ency or  unconstitutionality,  it  goes  back  to  the 
representatives  of  the  people,  and  to  the  people. 
This  gave  time  for  reflection,  and  to  know  the 
public  opinion.  If  it  was  a  question  of  expedi- 
ency merely,  the  Governor  would  not  be  likely 
to  veto  such  a  bill  a  second  time,  if  the  people 
should  send  majorities  to  adopt  it.  They  had 
better  therefore  leave  it  as  it  was, 

Mr.  LOO  MIS  looked  upon  this  motion  as  in- 
volving a  very  great  question.  If  he  had  much 
doubt  about  the  opinions  and  views  of  this  Con- 
vention, he  should  not  feel  at  liberty  now  to  ad- 
dress them  without  a  better  preparation  or  an 
intention  to  speak  more  at  length  than  he  should 
at  this  time.  He  looked  on  this  veto  power,  as 
established  in  this  government  as  one  of  the  very 
best  of  its  provisions,  and  one  of  the  highest 
safeguards  against  improvident  and  corrupt  le- 
gislation. In  order  to  pass  a  bill  into  a  law,  if 
must  first  be  considered  in  the  Assembly  :  it 
must  be  deliberately  read  and  acted  upon  there 
by  the  representatives  of  the  people.  It  must 
afterwards  be  again  read  and  deliberately  acted 
upon  by  another  body  of  representatives  in  the 
Senate,  and  if  they  refuse  to  pass  it,  their  refu- 
sal is  an  absolute  veto  on  the  act  of  the  Assem- 
bly, although  it  might  have  the  unanimous  ap- 
proval of  that  body  j  and  thus  improper  legisla- 
tion was  stopped.  But  then  there  was  the  Ex- 
ecutive, to  whom  bills  passed  by  the  two  hous- 
es were  referred,  that  he  might  see  if  they  were 
proper  to  become  law.  His  veto  power  howev- 
er, does  not  prohibit  the  passage  of  such  laws  ; 
he  had  but  a  qualified  veto  j  though  he  repre- 
sents the  entire  state,  the  constitution  has  de- 
ferred to  the  judgment  of  the  two  houses  to  the 
extent  that  it  shall  not  be  an  absolute  veto,  but 
that  it  shall  put  them  on  their  guard.  This  was 
the  best  safety  against  the  passage  of  local  laws, 
and  he  denied  that  it  had  ever  been  abused.  It 
exists  in  the  constitution  of  the  general  govern- 
ment :  it  has  long  existed  in  this  state  j  he 
believed  it  existed  in  the  constitution  of  every 
state  in  the  Union  to  a  certain  degree,  more  or 
less  stringent;  but  in  all  cases  of  its  exercise,  it 
had  been  used  in  favor  of  popular  rights,  with, 
out  a  single  instance  to  the  contrary.  One  argu- 
ment used  by  the  gentleman  from  Onondaga 
(Mr.  Rhoades,)  was  that  the  veto  power  had 
been  used  as  a  means  of  obtaining  popularity. 
But  how  could  it  be  used  for  such  a  purpose  un- 
less a  majority  of  the  people  was  opposed  to  the 
law  vetoed?  The  Executive  by  his  veto  array- 
ed himself  against  a  majority  of  the  representa- 
tives of  the  people,  and  if  he  could  obtain  popu- 


larity  by  interposing  his  veto,  would  the  gentle- 
man say  that  it  was  a  measure  which  ought  to 
pass?  And  if  it  were  not,  was  not  that  the  very 
best  reason  for  exercising  the  veto  power?  If  he 
was  satisfied  that  the  judgment  of  the  people  was 
against  the  law,  it  was  his  duty  to  interpose. — 
Mr.  L.  had  said  that  this  power  had  not  been 
abused,  and  in  proof  he  might  remind  gentlemen 
that  no  bill  ever  vetoed  had  been  subsequently 
passed,  either  in  this  state  or  by  the  general  go- 
vernment. In  the  U.  S.  Congress,  a  bill  some- 
thing like— on  the  subject  of  a  U.  S.  Bank— had 
been  passed  and  vetoed  two  or  three  times,  and 
with  popular  success,  and  thus  the  country  had 
been  saved  from  the  influence  of  such  an  institu- 
tion. All  parties  had  become  of  opinion  that 
such  an  institution  ought  not  to  exist.  Mr.  L. 
concurred  with  the  views  of  the  gentleman 
from  Onondaga  (Mr.  W.  Taylor.)  and  there- 
fore he  should  not  argue  this  question  at  length. 
He  considered  that  where  a  provision  of  the 
constitution  had  been  in  full  force,  as  this  lias, 
from  the  foundation  of  the  government,  and  no 
public  complaint  had  been  made  of  it,  it  was 
safer  to  leave  it  where  it  stands. 

Mr.  BROWN  said  if  there  was  any  one  prin- 
ciple of  the  government  to  which  the  people  of 
Orange  county  had  signified  their  attachment, 
it  was  to  this  veto  power  as  it  existed  now— 
and  he  felt  that  he  was  wanting  in  duty  to  them 
if  he  should  allow  the  question  to  be  taken  with- 
out expressing  his  and  their  disapprobation  of  it. 
He  regarded  the  existence  of  this  power  as  ne- 
cessary in  every  popular  government,  whose 
power  was  properly  distributed.  It  existed  in 
ail  governments  in  some  form.  In  Great  Bri- 
tain, it  was  a  positive  veto.  Here  it  was  quali- 
fied—two-thirds of  the  two  branches  having  the 
power  to  pass  a  bill  notwithstanding.  Former- 
ly it  was  reposed  in  a  council  of  revision.  Since 
1821  it  had  been  in  the  hands  of  the  Governor, 
and  he  ventured  to  say  that  the  public  sentiment 
had  never  condemned  it.  It  was  the  great  con- 
servative power  in  our  government — designed 
not  merely  to  prevent  improvident  and  hasty 
legislation,  but  encroachments  of  one  depart- 
ment upon  another.  An  i  all  writers  agreed, 
whether  their  leaning  towards  federalism  or 
conservatism,  that  this  power  was  essential  * 
somewhere  in  every  government.  The  princi- 
pal  cause  for  the  calling  of  this  Convention, was 
the  sense  of  the  importance  of  new  limitations 
on  the  legislative  power — and  because  it  had 
exceeded  its  proper  boundaries  and  to  an  extent 
inconsistent  with  the  public  interest.  But  in- 
stead of  arresting  the  power,  we  found  one  of 
our  committees  actually  proposing  to  take  away 
one  of  the  principal  barriers  between  the  legis- 
lature and  the  people  themselves,  by  providing 
that  a  vetoed  bill  might  be  passed  by  the  suc- 
ceeding legislature  by  a  bare  majority.  Not 
content  with  this,  we  found  a  gen'.leman,  entitled 
to  great  respect  and  consideration,  as  well  per- 
sonally as  for  his  course  here,  proposing  to  strip 
this  power  of  all  potency  by  giving  a  mere  ma- 
jority the  power  to  re-enact  a  vetoed  bill! — - 
Either  proposition  he  regarded  as  hazardous  to 
public  liberty  and  the  public  treasury.  Mr.  B. 
denied  this  power  had  been  improvidently  ex- 
ercised, either  by  the  President  of  the  United 
States  or  the  Governor  ot  this  state.    If  ever  i- 
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was  properly  exercised,  it  was  by  Gen.  Jackson 
in  his  remarkable  vetoes  on  the  Maysville  road 
bill  and  the  Bank  bill.  At  the  time  the  former 
bill  was  vetoed,  ther«»  were  on  the  tables  of 
Congress,  bills  appropriating  a*i  hundred  mil- 
lions of  dollars  for  works  of  internal  improve- 
ments in  the  states.  The  inteposition  of  the 
veto  on  that  occasion  saved  state  power  and 
rights  from  infrignement  and  the  treasury  from 
depletion.  And  the  people  ratified  the  act.  So 
did  they  ratify  his  veto  of  the  bill  re-chartering 
the  U.  S.  Bank.  There  had  been  no  question 
on  winch  the  public  judgment  had  been  so  uni- 
form and  persevering  as  on  this  veto.  It  was 
the  turning  point  in  the  election  of  1832,  in  his 
own  county,  and  at  no  time  before  did  the  peo- 
ple of  that  county  and  his  own  district,  ever 
more  strongly  express  their  approbation  of  any 
public  measure. 

Mr.  RHOADES  said  he  disclaimed  before, 
and  now  disclaimed  any  intention  to  canvass  the 
propriety  or  impropriety  of  Gen.  Jackson's 
courle — and  he  regretted  if  he  had  said  any 
thing  to  call  from  the  friends  of  Gen.  J.  or  his 
opponents,  a  discussion  of  that  point. 

Mr.  BROWN  did  not  mean  to  go  into  that. — 
He  only  designed  to  show  that  the  public  judg- 
ment had  been  uniform  in  favor  of  this  power, 
and  its  exercise  on  proper  occasions,  and  that 
committee  number  five  had  mistaken  the  public 
sentiment  when  they  undertook  to  dilute,  he 
might  say,  to  emasculate  it.  He  might  allude 
to  the  vetoes  on  the  thing  called  a  fiscal  agency, 
as  having  met  with  the  same  popular  approval, 
whatever  might  have  been  the  prevalent  opin- 
ion of  the  individual  who  exercised  it.  And  he 
predicted  that  no  effort  would  ever  be  made  to 
renew  the  bank  in  any  shape.  Recently  too,  in 
this  state,  the  veto  power  had  been  exercised 
under  circumstances  which  he  ventured  to  say, 
no  man  who  would  lay  aside  his  partialities  for 
the  measure  itself,  would  not  approve.  It  was 
interposed  to  preserve  the  public  faith  and  cred- 
it—to assure  the  public  creditor  that  the  pledged 
faith  of  the  state  would  be  maintained— and  in 
his  own  county,  that  act  was  ratified  by  as  de- 
cisive and  expressive  a  vote  as  the  veto  of  the 
bank  bill  by  Gen.  Jackson.  Under  these  cir- 
cumstances, he  did  not  feel  at  liberty  to  omit 
both  the  pending  amendment  and  the  proposi- 
tion ot  the  committee  itself. 

Mr.  W.  B.  WRIGHT  said  he  had  voted,  the 
other  day,  when  the  question  in  relation  to  the 
qualifications  of  Governor  was  under  discus- 
sion, to  strike  out  the  section  restricting  the  peo- 
ple in  their  choice.  Practically,  he  did  not 
deem  the  question  of  much  importance,  but  a 
principle  seemed  to  him  to  be  involved  in  it, 
that  he  was  by  his  vote  either  to  subscribe  to  or 
reject.  He  did  not  consider  that  he  had  come 
here  to  propose  restrictions  on  popular  sover- 
eignty, or  even  delegated  power,  unless  experi- 
ence or  the  history  and  career  of  representative 
democracies  had  fully  demonstrated  to  him  the 
wisdom  and  necessity  of  such  restrictions.  He 
was  in  favor  of  the  amendment  proposed  by  the 
gentleman  from  Onondaga  (Mr.  Rhoades)  and, 
in  imitation  of  the  gentleman  from  Orange  (Mr. 
Brown,)  he  would  say  that  if  the  constituency 
he  had  the  honor  to  represent,  had  emphatical- 
ly expressed  their  dissent  to  any  part  of  the  ex* 


isting  constitution  more  than  another,  it  was  to 
this  two-third  provision.  We  are  all,  said  Mr* 
W.,  impressed  with  the  belief  that  a  system  of 
guards  and  checks  upon  delegated  power  is  of 
vital  importance  in  a  representative  government,, 
but  those  guards  and  checks  should  be  so  ar- 
ranged, as  to  be  of  practical  utility,  and  consist- 
ent with  the  genius,  and  spirit,  and  principles 
of  the  government  itself.  No  man  would  con- 
tend, in  this  enlightened  age  and  with  seventy 
years7  of  experience  in  self  government  to  liber- 
alize the  mind  and  dispel  prejudice,  that  the  Ex- 
ecutive should  possess  a  direct,  unqualified  neg- 
ative on  the  acts  of  the  legislature,  for  this 
would  be,  for  the  time,  clothing  a  single  individ- 
ual, elevated  by  the  popular  will,  with  the  pow- 
ers of  a  despot.  Nor  will  it  be  contended,  that 
that  universally  admitted  and  usually  safe  rule, 
that  the  majority  should  govern,  should,  by  any 
system,  be  abrogated,  unless  stern  necessity  de- 
monstrated the  wisdom  of  the  abrogation.  Nor 
should  a  system  of  balances  and  checks  clothe  a 
department  of  the  government  with  a  power 
which  from  its  odious  character,  or  from  any 
other  cause,  has  no  practical  utility,  because 
rarely  exercised,  nor  is  it  expected  that  it  will 
be  exerted.  Yet  the  section  reported  by  the 
committee,  practically  proposes  to  do  all  these 
things,  and  it  was  but  another  exemplification 
to  his  mind  of  the  truth  that  however  enlarged 
and  liberal  our  views  may  be,  and  however  de- 
mocratic ordinarily  our  feelings  and  sentiments, 
there  is  a  magic  charm  in  precedent,  and  that 
many  will  even  look  upon  error  with  compla- 
cency, if  it  have  the  dust  of  antiquity  upon  it. 
Suppose,  said  Mr.  W.,  the  system  of  Executive 
negation  upon  legislative  action  were  now 
broached  for  the  first  time,  after  our  experience 
of  seventy  years  in  representative  democratic 
government,  who  of  us  would  stand  forth  to  de- 
fend the  principle,  even  as  far  as  the  committee 
have  gone.  He  ventured  to  say  none.  Yet  it 
might  be,  because  this  anti-republican  principle 
has  had  a  place  in  the  constitution  of  the  United 
States,  and  of  several  of  our  sister  states,  and 
perhaps  has  done  no  essential  harm,  that  a  ma- 
jority of  the  committee  will  say,  let  it  stand.  He 
was  not,  however,  one  of  them.  Had  it  never 
have  been  exercised  from  the  foundation  of  the 
government,  he  would  place  out  of  the  reach  of 
the  Executive,  w'hat  is,  in  effect,  an  unqualified 
negation  of  legislative  action.  This  he  would 
do,  because  the  principle  is  inconsistent  with 
the  genius  and  spirit  of  our  institutions, — is  in 
direct  opposition  to  the  salutary  rule  that  the 
majority  should  govern,  and  is  lodging  Omnipo- 
tent power  in  the  hands  of  one  man,  to  restrain 
the  action  of  a  majority  of  the  immediate  repre- 
sentatives of  the  people,  who  are  supposed  best  to 
understand  the  wants  and  wishes  ot  those  whom 
they  represent.  I  know,  said  Mr.  W.,  that  it 
has  been  said  that  the  committee  propose  but  a 
qualified  negative.  This  is  true  in  words;  but 
all  must  see  that,  in  effect,  it  is  unqualified.  In 
how  many  instances  in  the  legislative  experience 
of  this  state,  or  of  other  states,  have  two- thirds 
of  both  houses  been  obtained  for  the  passage  of 
a  bill  returned  by  the  Governor?  The  instances 
are  rare  wherein  two-thirds  have  had  the  firm* 
ness  to  array  themselves  against  the  action 
of  the  Executive.    Whilst  parties  exist,  and 
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the  Governor  is  the  acknowledged  leader  and 
head  of  one  or  the  other  of  them,  his  influence 
can  at  all  times  prevent  such  a  result,  unless  it 
might  be  in  the  case  of  a  charter  of  a  corpora- 
tion, in  which  peculiar  influences  have  been  sue- 
cessfully  applied  to  the  legislature,  and  then  the 
chances  are  that  similar  appliances  have  been 
extended  to  the  Executive.  Practically,  there- 
fore,  the  negative  proposed  is  an  unqualified 
one.  In  ninety-nine  cases  out  of  a  hundred,  the 
power  of  the  despot  would  be  successfully  ex- 
erted. Yet  a  proposition  to  confer  directly  up- 
on an  individual  a  power  thus  successfully  ex- 
ercised  indirectly,  would  perhaps  be  scouted  at 
by  the  committee.  Again,  it  might  well  be 
said,  should  we  adopt  the  suggestions  of  com- 
mittee  number  five,  in  relation  to  this  two-third 
provision,  that  our  action  would  be  inconsistent 
in  another  particular.  It  seems  to  be  the  uni- 
versal sentiment,  that  too  much  power  is  now 
lodged  in  the  hands  of  the  Executive — that  the 
public  security  and  well-being  requires  that  he 
should  be  stripped  of  a  large  portion  of  his  pa- 
tronage;  yet  whilst  you  are  taking  from  him  the 
dispensation  of  office  and  place,  you  would  still 
leave  ia  his  hands,  to  be  exercised  arbitrarily, 
^and  with  no  accountability  or  practical  restraint 
upon  him,  save  the  dread  of  retirement  at  the 
end  of  his  official  term,  a  power  ab*ove  and  be- 
yond the  legislature — a  power  to  effectually  re- 
strain the  law-making  department  of  your  gov- 
ernment  a  power,  in  its  scope  and  influence, 
infinitely  above  that  of  conferring  place  on  the 
sycophants  "that  dance  attendance  around  the 
throne. "  Whilst  you  can  see,  or  fancy  corrup- 
tion in  the  distribuiion  of  rewards  to  favorites, 
you  cannot  imagine  corruption,  or  foresee  dan- 
ger, in  conferring  upon  one  man — in  a  free  gov- 
ernment— a  government  purely  of  law — the  ex- 
ercise of  a  power  akin  to  that  which  has  enabled 
despots  to  convert  men  into  serfs  in  all  ages  of 
the  world. 

The  proposition,  said  Mr.  W.,  requiring  a  two- 
third  vote  to  relieve  from  the  effects  of  a  nega- 
tive of  the  Executive,  is  also  inconsistent  with 
that  safe  rule  in  a  representative  democracy  that 
the  majority  should  govern,  whether  exercising 
elementary  sovereignty  or  delegated  power;  and 
in  his  judgment,  in  no  condition  of  delegated 
authority,  could  this  rule  be  more  safely  exer- 
cised than  with  the  legislature,  more  especially 
as  it  is  proposed,  by  districting  the  state,  to 
break  up  even  the  chance  of  combination  for 
corrupt  purposes.  One  branch  of  the  legisla- 
ture comes  annually  from  the  body  of  the  peo- 
ple; the  other,  as  is  proposed,  simultaneously 
with  the  Executive  ;  and  each  member  of  either 
branch  is  elected  in  his  particular  district  as  a 
component  part  of  the  law-making  department, 
and  that  alone.  He  is  rightly  supposed,  from 
his  proximity  to  the  constituent  body,  to  under- 
stand fully  the  wants  and  wishes  of  that  portion 
which  he  represents,  and  he  comes  to  these 
halls  with  popular  confidence  freshly  stamped 
upon  him.  Whilst  each  individual  is  in  some 
sense  a  representative  of  the  state  at  large,  he 
is  regarded,  and  so  regards  himself,  as  the  pecu- 
liar representative  of  the  constituency  that  elects 
him.  It  must  be  apparent,  under  such  circum- 
stances  (unless  the  idea  of  human  integrity  is 
totally  abandoned)  that  no  bill  could  pass  both 


branches  of  the  legislature,  by  a  majority  of  all 
the  members  elected  without  peculiar  merit.— 
But  were  it  otherwise,  a  majority  of  the  people, 
acting  through  their  representatives,  have  for 
the  time  sanctioned  it,  and  unless  in  contraven- 
tion of  those  great  natural,  unalienable  rights, 
endowed  by  the  Creator  on  man,  and  which  no 
human  government  can  rishtly  subvert,  who 
will  say  that  in  this,  as  in  the  exercise  of  ele- 
mentary and  delegated  power  in  other  cases,  the 
majority  should  not  govern  ?  But  what  would 
be  the  effect  of  the  proposition  of  Committee 
No.  Five.  A  bill  passes  both  branches  of  the 
legislature— it  is  returned  by  the  Governor  with 
his  negative — the  popular  branch  may  reconsider 
and  pass  it  unanimously — in  the  other  branch 
it  may  require  but  one  vote  to  have  secured  two- 
thirds,  yet  it  is  lost.  The  law,  however  salu- 
tary, is  rejected — the  legislative  arm  is  para- 
lyzed by  the  potency  of  the  One  Man  power  — 
It  is  not  enough  that  the  majority  of  one  branch 
of  the  legislature  shall  act  as  a  check  upoi^the 
excesses  of  the  other,but  the  Executive  arm  must 
intervene  to  save  the  people  from  their  immedi- 
ate representatives — in  truth  to  save  the  people 
from  themselves! 

I  am  aware,  said  Mr.W.,  that  a  principal  rea- 
son assigned  for  lodging  this  dangerous  power 
with  the  Executive  is,  that  the  legislative  de- 
partment may,  through  excitement,  haste,  inad- 
vertence or  design  lend  itself  to  the  passage  of 
bad  laws.  But  if  a  case  can  be  conceived  in 
which  a  majority  of  all  the  members  elected  to 
both  branches  of  the  legislature  shall  so  far  for- 
get their  duty  and  responsibility  to  their  constit- 
uents as  to  trifle  with  or  sacrifice  the  great  in- 
terests entrusted  to  them,  and  defy  and  despise 
the  popular  condemnation  which  would  be  eer- 
tain  speedily  to  visit  them,  what  security  is 
there  that  a  single  individual,  not  so  immediate- 
ly or  so  speedily  responsible  to  the  people,  will 
not  partake  of  the  same  temper  and  feelings? 
What  shall  exempt  him  from  the  same  infirmi- 
ties? May  not  corruption  or  excitement  assail, 
aye,  more  easily  assail,  one  than  twenty  or  fifty 
or  an  hundred?  But  the  proposed  amendment 
of  the  gentleman  from  Onondaga(Mr  Rhoades) 
guards  against  hasty  and  inconsiderate  legisla- 
tion. If  any  evil  is  to  be  apprehended  from  this 
source,  it  gives  time  for  excitement  to  subside, 
and  calm  reflection  to  intervene — it  goes  further, 
and  asks  that  the  legislature  shall  deliberately 
consider  the  objections  of  the  Executive.  The 
amendment  provides  that  no  bill  can  become  a 
law  until  it  has  been  presented  to  the  Governor 
— he  may  return  it  with  his  objections,  and  then 
should  a  majority  of  all  the  members  elected 
to  both  houses  solemnly  reconsider  and  approve 
it,  it  shall  be  a  law  notwithstanding  the  objec- 
tions. The  same  formality  and  deliberation  are 
required  under  the  amendment  as  in  the  section 
reported  by  committee  number  five.  The  legis- 
lature will  not  only  have  time,  but  the  benefit 
and  influence  of  the  Governor's  objections  to 
allay  excitement,  correct  inadvertence,  and  stifle 
culpable  design. 

It  is,  said  Mr.  W.,  an  axiom  of  free  govern- 
ment,  that  the  departments  of  power — the  exec- 
utive, legislative  and  judicial — should  be  kept 
separate  and  distinct, — that  to  mingle  these  pow- 
ers, would  be  attended  with  danger  to  the  gov* 
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eminent,  inasmuch  as  in  proportion  to  the  min- 
gling of  them  together,  would  the  security  ari- 
sing from  each  department  being  a  check  upon 
the  other,  be  weakened.  In  this  light,  this  neg. 
ative  of  the  Executive  upon  the  deliberate  action 
of  a  majority  of  the  legislature,  had  ever  seem- 
ed to  him  an  anomaly.  He  was  aware  that  it 
had  been  said  that  there  is  a  tendency  in  the  le- 
gislative department  to  grasp  the  powers  of  the 
other  departments,  and  to  subject  them  to  their 
control — that  the  legislature  might  humble  the 
Executive  by  diminishing  his  salary,  or  break 
up  the  courts,  by  withholding  the  compensation 
of  the  judges.  But  so  far  as  the  Executive  is 
concerned,  the  committee  had  already  provided 
against  a  contingency  of  this  character,  in  the 
amendments  to  the  fourth  section  of  the  report, 
which  places  out  of  the  reach  of  the  legislature 
the  increase  or  diminution  of  his  compensation 
during  his  continuance  in  office,  and  he  had  no 
doubt  that  a  similar  provision  would  be  made  in 
relation  to  the  judges. 

The  principle,  said  Mr.  W.,  that  a  majority 
of  all  the  members  elected  to  the  legislature  may 
pass  a  bill  notwithstanding  the  objections  ol  the 
Gove  nor,  is  not  a  novel  one.  It  is  a  prominent 
feature  in  ten  of  the  constitutions  of  our  sister 
states.  It  was  incorporated  into  the  constitution 
of  Kentucky  in  1799;  into  that  oi  Indiana  in  1816; 
into  those  of  Connecticut  and  Illinois  in  1818; 
into  that  of  Alabama,  in  1819;  into  those  ofVer- 
montand  Arkansas  in  1836;  into  that  of -Flori- 
da in  1833;  into  that  of  New-Jersey  in  1844; 
and  into  that  of  Missouri  in  1820,  and  re-adopt- 
ed in  1845.  A  more  liberal  rule  also  prevails  in 
eight  of  the  states:  In  Tennessee,  Ohio,  Virgin- 
ia, Rhode  Island,  Delaware,  Maryland,  North 
Carolina  and  South  Carolina,  the  Executive  has 
not  even  a  negative  upon  a  majority  of  the  legis- 
lature. Virginia  repudiates  the  doctrine  of  Ex- 
ecutive negation  in  any  form,  and  although  a 
distinguished  member  of  the  Convention  of  1821 
confidently  expressed  the  opinion  that  she  would, 
on  a  remodelling  of  her  organic  law,  embrace  the 
principle,  yet  a  convention  assembled  in  1830 
again  repudiated  it.  So,  also,  in  little  Rhode 
Island  is  the  principle  repudiated, — a  state 
which,  it  has  been  exceedingly  fashionable  re- 
cently, in  certain  quarters,  to  denounce  as  anti- 
democratic, and  as  governed  by  "  Algerines." 

I  am  aware,  ssftd  Mr.  W.,  that  committee  No. 
five  can  appeal  to  precedent  to  justify  the  inser- 
tion of  the  two-third  provision  in  their  report 
The  error,  if  error  it  be,  is  rendered  venerable 
by  age.  The  power  of  negation  has  ever  been 
a  prerogative  of  the  King  of  Great  Britain,  in 
its  direct,  unqualified  form.  In  the  early  period 
of  our  existence  as  a  free  people,  it  was  incor- 
porated into  the  constitution  of  Massachusetts 
in  the  form  now  proposed  by  committee  No.  five 
— from  thence  it  was  engrafted  upon  the  con- 
stitution of  the  Union,  and  it  is  now  a  distin- 
guishing feature  of  several  of  the  constitutions 
of  the  old  thirteen  states  ;  and  yet  all  of  these 
instruments  declare  the  supreme  power  to  be  in 
the  people,  and  all,  if  not  in  terms,  do  in  spirit, 
disavow  the  one  man  power.  The  principle 
was  also  engrailed  on  our  own  constitution  in 
1821  j  by  the  instrument  then  adopted  the  same 
power  which  had  been  previously  exercised  by 
a  council,  consisting  of  the  Governor,  Chancel- 1 


lor  and  Judges  of  the  Supreme  Court,  was  trans- 
ferred to  the  Governor  alone,  and  although  he 
could  admire  the  wisdom  which  induced  the  re- 
moval of  judicial  officers  from  the  political  are- 
na, he  could  not  equally  admire  the  wisdom 
which  yielded  up  a  majority  of  the  law-making 
power  to  the  caprice  of  a  single  individual 

In  framing  the  fundamental  law,  said  Mr.  W. 
it  is  right  and  proper  to  look  to  example,  when 
no  great  principle  is  at  stake  ;  but  in  this  en- 
lightened period  in  the  history  of  self-govern- 
ment, charged  as  the  Convention  were,  with  the 
grave  duty  of  preparing  and  submitting  to  the 
adoption  of  the  people,  a  plan  of  government 
which  should  secure  the  greatest  sum  of  human 
freedom  consistent  with  the  safety  of  society, 
gentleman  should  be  well  assured  before  they 
become  firmly  wedded  to  a  principle,  that  it  is 
not  only  based  in  wisdom,  but  is  in  consonance 
with  the  important  end  to  be  attained.  He  sub- 
mitted that  we  should  gain  but  liule,by  blindly  ad- 
hering to  precedent  and  disregarding  experience. 
As  time  rolls  on  men  grow  wiser  so  far  as  the 
science  of  government  is  concerned.  Human 
rights  come  to  be  better  understood  and  their 
area  extended,  It  is  by  no  moans  certain  that 
were  the  illustrious  men  who  framed  Ihe  con- 
stitution of  the  Union,  with  our  experience  and 
progress  in  self-government,  now  called  upon  to 
discharge  that  duty  they  would  recommed,  for 
the  popular  adoption,  a  power  in  the  Executive 
of  vetoing  the  acts  of  a  majority  of  the  legisla- 
ture. It  is  well  understood  that  many  of  those 
distinguished  men  were,  at  the  time,  inclined  to 
give  extraordinary  strength  to  the  Executive 
arm,  whilst  others  feared  legislative  intrusion 
upon  the  rights  and  powers  of  the  other  depart- 
ments  of  the  government;  experience,  however, 
had  shown  that  it  required  not  this  shield  to 
the  Executive,  and  that  instead  of  legislative  in. 
trusion,  the  people  *>ave  had  in  numberless  in* 
stances,  reason  to  deprecate  Executive  encroach- 
ment. Besides,  the  constitution  pf  the  United 
States  was  adopted  as  a  compromise,  not  only 
between  the  people  of  the  different  sections  of 
the  Union,  but  also  between  the  states.  The 
smaller  states  might  reasonably  require  the  in- 
terposition of  the  Executive  against  the  majori- 
ty of  the  larger  and  more  populous  states.  He 
had  alluded  to  the  constitution  of  the  United 
States,  and  the  circumstances  under  which  it 
was  formed,  for  the  reason  that  in  his  opinion, 
the  sanction  which  that  instrument  gives  to  this 
two- third  provision,  had  more  than  any  other 
circumstance,  led  to  the  adoption  of  a  similar 
principle,  by  several  of  the  states. 

The  committee,  said  Mr.  W.,  who  made  this 
report,  whilst  they  retain  the  two-third  provi- 
sion,  introduce  an  amendment  to  the  existing 
constitution  recognizing  in  part  the  principle  for 
which  he  contended.  By  their  report,  although 
a  bill  may  not  be  approved  by  two-thirds  of  the 
members  present,  a  subsequent  legislature  may 
pass  it  by  a  majority.  The  justness  of  the  prin- 
ciple that  a  majority  shall  in  any  case  pass  a 
bill,  notwithstanding  the  objections  of  the  Exe 
cutive  being  recognized,  why  not  interpose  the 
principle  at  the  threshhold  in  all  cases?  Is  there 
such  a  magical  charm  in  precedent,  that  the 
committee  dreaded  to  boldly  propose  the  inno- 
vation, and  will  the  same  influence  deter  the 
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Convention  from  incorporating  it  in  the  organ- 
ic law?  He  hoped  not.  He  did  not  know  what 
would  be  the  action  of  the  majority  upon  this 
subject,  but  for  himself,  he  should  never  by  his 
vote,  consent  to  invest  the  Executive  with  the 
power  of  arbitrarily  opposing  the  popular  will, 
as  expressed  through  a  majority  ot  the  legisla- 
ture, or  in  other  words  of  blocking  the  wheels 
of  legislation  when  it  shall  seem  to  him  expe- 
dient. He  would  go  as  far  as  any  man 
to  purify  the  legislative  halls,  by  breaking  up 
those  great  sources  of  corruption,  central  offi- 
cial patronage  and  special  legislation;  but  he 
could  never  consent  to  place  an  omnipotent,  re- 
straining power  over  a  majority  of  the  people's 
immediate  representatives.  In  any  government, 
the  in/estiture  and  exercise  of  the  one  man  pow- 
er is  dangerous  to  human  liberty;  but  in  a  gov- 
ernment like  ours,  founded  upon  popular  sove- 
reignty, it  is  not  only  dangerous,  but  diametri- 
cally opposed  to  its  genius  and  spirit.  Aside 
from  principle,  there  was  not  that  man  on 
earth,  upright  and  pure  as  he  might  seem  to  be, 
to  whom  he  would  entrust  power  so  supreme  ; 
upon  principle,  holding  as  he  did  to  the  sove- 
reignty of  numbers,  it  would  not  only  be  impro- 
bable,  but  impossible  that  he  should  do  it.  He 
could  never  consent  to  retain  in  the  fundamental 
law  of  the  state  a  principle  so  repugnant  to  all 
notions  of  popular  freedom— so  despotic  in  its 
character — that  even  in  England,  where  the 
prerogatives  of  the  Crown  are  in  most  cases  re- 
spected and  exercised,  no  sovereign  has  ven- 
tured to  exert  for  more  than  a  century.  It  had 
been  said  by  gentlemen  that  in  this  state  the 
power  had  never  been  abused,  but  there  was  no 
security  that  it  would  not  be-  When  was  our 
legislature  ever  converted  into  an  excited,  unre- 
gulated mob,  acting  solely  from  impluse  and 
passion,  and  without  reflection  or  deliberation? 
Yet  the  advocates  of  this  power  find  the  reason 
for  its  existence  in  the  supposition  that  such  a 
state  of  things  may  arise.  The  principle  is 
right,  or  it  is  wrong.  U  right  it  should  be  re- 
tained; if  wrong,  expunged.  Because  of  the 
mischief  it  may  do,  he  was  for  expunging  it,  and 
he  should  therefore  cord  ally  vote  for  the  amend- 
ment proposed  by  the  gentleman  from  Ononda- 
ga (Mr.  Rhoadks.) 

Mr.  STETSON  characterized  the  remarks  of 
the  gentleman  from  Sullivan  as  exceedingly  spe- 
cious. Mr.  S.  yielded  to  the  principle  that  the 
majority  should  govern — but  how  govern  ?  When 
govern?  For  what  and  how  long  govern?  He 
reminded  gentlemen  who  had  spoken  of  monar- 
chies and  eloquently  in,  denunciation  of  the  one- 
man  power,  that  the  worst  of  all  despotisms 
was  that  of  an  oligarchy.  And  that,  he  was 
understood  to  say  would  be  a  government  where 
a  majority  of  the  legislature  would  bind  the 
present  and  future  generations.  In  rooting  out  a 
fancied  monarchy,  gentlemen  would  introduce  a 
more  odious  oligarchy;  and  that  was  the  specious 
character  of  the  gentleman's  remarks.  It  was  a 
fallacy  to  suppose  that  a  majority  of  the  legis- 
lature, between  the  two  branches  of  which  there 
might  be  collusion,  could  not  be  controlled  by 
the  sole  representative  of  the  whole  people, 
without  infringing  the  principle  that  a  majority 
should  govern.  Did  the  legislature  never  do 
wroag  ?    The  remark  the  majority  must  always 


be  right,  seemed  to  imply  that  they  never  did— 
for  the  gentleman  would  not  apply  it  to  our  Ex- 
ecutive,   This    was   equivalent  to  the  odious 
monarchical  doctrine  that  the  king   could  do  no 
wrong.     He  asked  the  gentleman  what   there 
was,  in  the  absence  of  this  power,  t »  prevent  a 
majority  of  the  legislature,   composed  of  politi- 
cians and  the  representatives  of  localities,  from 
pledging  the  property  of  the   state,  for  millions 
untold  and  uncounted.     Mr.  S.  would  trust  it  to 
the  will  of  a  majority  of  the  people,  but  he  was 
not  willing  to  trust  it  with  a  temporary  deposi- 
tory of  power  which  had   no  higher  authority 
than   the   Governor  himself.     Members  of  the 
legislature  were  representatives  of  the  people,  not 
the  people   themselves.     So  was  your  Governor 
the  representative  of  the  whole  people;  and  how 
would  they  protect  themselves  against  the  indis- 
creet acts  of  a  majority  of  the  legislature?     His 
answer  was,  by  the  qualified  veto  of  the  old  con- 
stitution.    If  it  had  been  heretofore  an  unquali- 
fied veto,  because  never  overruled  by  two-thirds, 
it  was  because  it  had  never  been  applied  wrong- 
fully.    To  leave  it  to  a  majority  of  the  legisla- 
ture to  overturn  a  veto  on  one  of  their  own  acts, 
would  be  to  make  it  nugatory.     If  the  veto  pow. 
er  had   never   been   exercised  in  England — the 
power  to  prorouge  Parliament — a  greater  power 
still — had  been  exercised   frequently.     The  ref- 
erences to  the  U.  S.  constitution,  and  to  congress, 
were  inapplicable  here.     What  might  be  an  ob- 
jection there,  would  not  be  here,  because  here 
the  people  could  now  directly  act  on  this  sub- 
ject.    The  object  and  design  of  the  veto  was  to 
interpose  between  misled  legislative  power  and 
the  people  themselves,  and  for  the   security  of 
ihe  latter.    The  moment  almost  that  the  Exec- 
utive vetoed  a  bill,  he  as  well  as  the  legislature 
turned  lo  the  common  source  of  power,  and  the 
'people  acted  as  umpire  between  them.     Let  not 
gentlemen  put  that  security  beyond  all  reach  by 
making  it  entirely  one-sided.     But   what   was 
there    calling    for    this    change?     What    great 
public  mischief  to  call  for   it?    The  allusions 
to   the  vetoes  of  Gen.  Jackson  had  been  fully 
met,   and   the   purposes  for  which   they  were 
made— but  he  could  forbear  to  ask  the  ques- 
tion what   the  reason  was   why   we    had    no 
Bank    now?      Was  it    from   fear   of   another 
veto,  or  because  the  people  had  said  we  should 
not  have  one?    Mr.  S.  hoped  this  amendment 
would  be  voted  down.    He  hoped  also  that  the 
additional  new  matter,  which    threw*   over  to 
another    legislature    the    exercise   of  the  veto 
power,  would  also  be  voted  down    There  would 
be  more  evil  engendered  out  of  this  new  matter 
than  in  any  other  conceivable  form.    He  could 
foresee  that  it  would  be  a  direct  inducement  to 
the  course  which  was   now  so   fruitful  of  bad 
measures — to  crowd  every  bill  of  a   doubtful 
character  into   the  heel  of  the   session,  in  the 
hope  that  it  might  escape  scrutiny,  and  slip 
through;  or  if  perchance  it  should  be  vetoed,  to 
get  up   a  fight  with   the  Executive  before  the 
people — to  make  the  matter  an  element  at  an 
election — in  localities — overlooked  generally  to 
be  sure,  but  nevertheless  potent  enough  perhaps 
in  localities  to  affect  a  general  result.     Thus,  it 
might  become  a  mere  instrument  of  hostility  to 
the  Executive.    But  why  this  provision  for  con- 
secutive legislation  from  session    to   session? 
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What  was  there  in  the  present  constitution  to 
prevent  a  vetoed  bill  from  being  taken  up  at  a 
succeeding  session  and  passed?  No  Executive 
would  venture  to  veto  a  bill  thus  passed  a 
second  time,  if  the  same  bill.  If  it  was  a  dif- 
ferent bill,  why  should  he  not  have  the  power  of 
a  veto  then?  He  hoped,  ardently  hoped,  that 
this  old  landmark  of  the  sovereignty  of  the  peo- 
ple— this  recognition  of  the  truth  that  there  re- 
sides the  majority  that  should  govern,  would  not 
be  obliterated  by  the  vote  of  the  Convention,  but 
that  all  amendment  would  be  voted  down,  and 
the  constitution  of  1821  in  this  particular  remain 
untouched. 

Mr.  PENNIMAN  said  he  had  been  mainly 
anticipated  in  the  remarks  he  intended  to  make, 
particularly  in  reference  to  the  constitutional 
provisions  of  other  states,  by  the  gentlemen 
from  Sullivan  and  Onondaga  (Messrs.  Weight 
and  Rhoades),  and  having  said  this,  it  was  ne- 
cessary that  he  should  say  further,  that  this 
was  the  only  provision  in  regard  to  which  com- 
mittee number  five  were  not  unanimous — the 
gentleman  from  Oswego  and  himself  differing 
from  the  rest  of  the  committee,  he  (Mr.  P.)  a- 
greeing  substantially  with  the  gentleman  from 
Onondaga,  and  the  other  dissenting  member 
holding  to  the  existing  constitution  in  this  re- 
spect. Mr.  P.  was  aware  that  he  might  have 
offered  his  views  when  this  article  was  present- 
ed, as  suggested  by  the  gentleman  from  Ontario 
(Mr.  Worden).  Perhaps,  however,  he  was 
right  in  leaving  that  duty  to  the  chairman  (Mr. 
Morris)  .  But  Mr.  P.  had  one  remark  to  make 
in  answer  to  the  gentleman  from  Ontario,  who 
admonished  him  of  his  egotism  and  his  praise 
of  himself—and  that  was  that  Mr.  P.  was  pro- 
foundly  grateful  for  the  kind  and  gentlemanly 
manner  in  which  he  and  the  Convention  were 
treated  by  that  gentleman — and  wishing  to  re- 
ciprocate such  kindness.  Mr.  P.  only  wanted 
the  gentleman  to  review  his  own  printed  speech. 
He  wanted  the  gentleman  to  understand  it — for 
if  ever  there  was  an  instance  in  which  the  old 
proverb  could  apply — physician  heal  thyself — 
it  was  to  that  gentleman.  Mr.  P.  went  on  to 
say  that  the  state  of  his  health  barely  permitted 
him  to  sit  there  until  now,  and  lie  should  be 
brief.  He  was  decidedly  opposed  to  the  provi- 
sion of  the  old  constitution,  and  measurably  to 
the  proposition  of  the  committee  of  which  he  was 
one.  He  was  decidedly  in  favor  of  the  amend- 
ment, because  he  held  it  to  be  the  only  true  de- 
mocratic ground  and  doctrine  that  a  majority  of 
the  people  should  govern.  He  held  also  that  a 
majority  of  the  legislature  for  the  time  being  were 
the  people  virtually,  and  he  was  opposed  to  giv- 
ing the  Governor  or  any  human  being  on  earth, 
a  controlling  influence  over  the  majority  of  the 
people.  This  provision  of  the  old  constitution 
made  the  Governor  equal  to  two-thirds  of  the 
people.  Mr.  P.  regretted  that  his  friend  from 
Onondaga  had  referred  to  certain  measures  in 
the  manner  he  had,  for  it  had  raised  the  ire  of 
certain  gentlemen  to  a  high  pitch.  But  he  mus* 
be  permitted  to  say  that  there  had  never  been  an 
instance  in  his  recollection,  when  a  prominent 
measure  affecting  the  general  interests  of  the 
whole  Union,  or  a  state,  which  could  have  pass- 
ed against  a  veto  by  a  majority  of  two- thirds.— 
The  war  measure  of  1812,  was  not  carried  by 


two- thirds  and  could  not  have  been.  Had  it 
been  vetoed,  it  would  have  gone  by  the  board. 
So  with  the  tariff.  About  the  policy  of  that 
measure,  gentlemen  differed  no  doubt  from  him. 
But  he  spoke  of  it  only  as  an  important  mea- 
sure as  well  to  the  government  as  to  the  whole 
country.  But  that  measure  conld  not  have  been 
carried  by  two-thirds,  though  it  had  a  decided 
majority  in  its  favor.  The  use  he  desired  to 
make  of  the  circumstance  was  this.  All  knew 
that  there  was  a  bill  pending  in  Congress  to  re- 
peal that  law.  All  knew  that  if  Mr.  Clay  was 
President  no  such  bill  could  pass.  All  knew 
that  a  very  slight  change  in  this  state,  or  in  a 
neighboring  state,  would  have  elected  Mr.  Clay. 
And  Mr.  P.  asserted  that  if  Mr.  Clay  had  not 
written  too  many  letters,  Mr.  Clay  would  have 
been  President.  The  abolitionists  of  this  state 
alone  could  have  done  it.  And  if  it  had  not  been 
for  the  humbuggery  and  huggermuggery  of  na- 
tivism,  Mr.  Clay  would  have  been  elected  Pre- 
sident. 

Mr.  RHOADES  hoped  the  gentleman  from 
New  Orleans — Orleans  he  meant — after  rebuk- 
ing him  for  alluding  to  Gen.  Jackson's  vetoes, 
was  not  going  to  canvass  the  whole  camapaign 
of  1844. 

The  CHAIR  :— The  gentleman  from  Orleans 
is  entitled  to  the  floor. 

Mr.  PENNIMAN  understood  himself  if  the 
gentleman  did  not  understand  him.  Other  gen- 
tlemen had  alluded  to  these  matters*  and  had 
travelled  over  party  ground.  But  he  had  no 
such  intention.  He  simply  took  facts  as  they 
existed,  and  the  only  use  he  made  of  them  was 
this — that  the  tariff  bill  could  not  be  repealed 
with  Mr.  Clay  in  the  chair,  and  that  it  was  as 
likely  he  should  be  then  President  as  any  other 
man,  and  that  without  a  single  alteration  in  the 
members  of  Congress.  So  in  our  own  state, 
the  facts  showed  that  the  bill  for  the  construc- 
tion of  the  Erie  canal  could  not  have  become  a 
law  but  for  the  fact  that  the  veto  power  was  not 
in  the  hands  of  the  then  Governor,  but  in  a 
council  of  revision.  And  all  that  saved  the 
bill  was  Vice-President  Tompkins  attending  the 
council  and  endeavoring  to  defeat  the  bill,  and 
the  arguments  which  he  used  to  persuade  Chan- 
cellor Kent  to  go  against  the  bill  carried  him  in 
favor  of  it.  The  vote  in  the  Assembly  stood  51 
to  40  ;  in  the  Senate  two-thirds  for  it.  After 
controverting  Mr.  Brown's  assertion  that  the 
amount  of  bills  for  internal  improvements  lay- 
ing on  the  table  in  Congress  was  one  hundred 
millions,  Mr.  Penniman  said  the  bills  were  not 
for  construction  only,  but  partly  for  mere  sur- 
veys and  partly  estimates,  when  the  Maysville 
road,  bill  was  vetoed.  Mr.  P.  went  on  to  con- 
trovert another  position  of  that  gentleman,  to  the 
effect  that  Gen.  Jackson's  popularity  was  owing 
to  his  veto  of  the  bank  bill — insisting  that  it  was 
his  previously  acquired  popularity  that  carried 
him  through  that  struggle,  and  that  nothing  but 
that  swayed  down  the  bank.  He  cited  as  an  illus- 
tration of  the  influence  of  Old  Hickory  the  alleg- 
ed change  in  the  views  and  course  of  Mr.  Dallas, 
who  he  said,  from  being  an  ardent  bank  man  in 
the  U.  S.  senate,  was  found  soon  after  at  Phila- 
delphia sustaining  the  veto.  But  to  return  to  the 
question.  True  we  might  cripple  the  Governoi 
in  point  of  patronage  by  our  action— but  of 
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what  avail  is  this,  when  you  left  him  with  pow- 
er equivalent  to  two-thirds  of  the  people?  He1 
was  in  favor  of  some  restriction  upon  hasty  leg- 
islation— but  he  did  insist  that  after  a  bill  had 
been  returned  with  objections,  and  those  objec- 
tions had  been  duly  considered  and  a  majority  of 
all  elected  was  found  to  be  in  favor  of  it,  it 
should  become  a  law,  the  veto  notwithstanding. 
In  that  respect  he  preferred  the  amendment  to 
the  section  reported  by  the  committee.  And 
he  thought  it  not  a  little  inconsistent  in  those 
who  objected  to  this  as  cripling  the  power  of 
the  Executive,  and  yet,  who  objected  strongly 
to  any  restrictions  on  the  popular  will  in  the  se- 
lection  of  a  candidate  for  Governor.  With 
mere  party  politics  he  desired  not  to  meddle 
here — but  he  must  be  permitted  to  allude  in  con- 
clusion to  the  course  of  Gen.  Root  and  Peter  R. 
Livingston  in  the  Convention  of  1821.  He  be- 
lieved they  were  as  sound  and  pure  democrats, 
and  men  of  as  great  sagacity  and  talent,  as  this 
stale  had  ever  furnished.  They  took  the  same 
ground  that  the  gentleman  from  Onondaga  now 
did — and  so  did  a  large  portion  of  the  democrats 
in  that  Convention.  But  the  state  of  his  health 
admonished  him  that  it  was  time  to  bring  his 
remarks  to  a  close. 

Mr.  PATTERSON  proposed  simply  to  call 
attention  to  the  practical  operation  of  the  two 
antagonist  plans  here — leaving  others  to  talk 
about  Gen.  Jackson  or  Capt.  Tyler  as  they 
pleased-  As  the  section  stood,  it  required  a  ma- 
jority of  two-thirds  of  those  present  to  pass  a 
bill  under  a  veto.  The  amendment  required  a 
majority  of  all  elected  to  both  branches.  That 
was  the  only  question  before  the  committee  now. 
A  majority  of  all  elected  to  the  Assembly  would 
be  65;  to  the  Senate  17 — and  these  would  be  the 
numbers  under  the  amendment  required  to  pass 
a  vetoed  bill.  But  how  was  it  under  the  origi- 
nal section?  Two- thirds  of  all  present,  if  the 
house  was  as  full  as  it  ordinarily  was,  would  be 
a  less  number  than  a  majority  of  all  elected. — 
Examine  the  journals  of  the  house  for  ten  years 
past,  and  it  would  be  found  that  the  number 
present  daily  did  not  average  100.  A  quorum 
was  65 ;  two-thirds  of  that  number  would  be  44. 
Under  the  original  section  therefore,  44  in  the 
house  and  12  in  the  senate  would  be  all  that 
would  be  necessary  to  pass  a  vetoed  bill.  Two- 
thirds  of  those  present,  at  all  events,  was  a  very 
uncertain  number.  It  might  be  44,  and,  if  the 
house  was  full,  it  might  be  86.  He  had  just 
opened  the  journals  of  the  house,  at  random, 
and  he  had  opened  at  a  place  where  the  ayes  and 
noes  were  several  times  taken,  and  he  found  that 
in  but  14  cases  were  there  100  present,  whilst  in 
three  times  that  number  of  cases  there  were  a 
less  number  in  the  hous%  Ordinarily  therefore 
it  would  require  more  to  overrule  a  veto  under 
the  amendment  than  under  the  original  section. 
As  to  this  veto  power — during  his  eight  years' 
experience  in  the  legislature,  had  been  entirely 
different  from  that  of  the  gentleman  from  Onon- 
daga (Mr.  W.  Taylor).  During  these  eight 
years,  but  two  bills  had  been  vetoed,  one  by 
Gov.  Marcy  and  one  by  Gov.  Seward.  And  in 
these  cases,  instead  of  members  who  originally 
voted  for  the  bill,  voting  for  it  again,  the  fact 
was  that  the  bill  vetoed  by  Gov.  Seward  was 
laid  on  the  table  in  the  Senate  and  never  acted 


on  a  second  time.  The  bill  vetoed  by  Gov. 
Marcy  was  returned  to  the  Assembly,  and  upon 
being  put  on  its  passage  a  second  time,  was  re- 
jected by  a  unanimous  vote. 

Mr.  W.  TAYLOR  proceeded  on  the  supposi- 
tion that  the  requisition  of  two-thirds  would  dis- 
courage effort  to  revive  a  vetoed  bill. 

Mr.  PATTERSON :— -Not  if  two-thirds  of 
those  present  ,*  so  much  as  to  require  a  majority 
of  all  elected.  Mr.  P.  said  he  should  vote  for 
the  amendment,  not  because  he  was  opposed  to 
the  veto  power — for  he  was  not — but  because 
the  amendment  was  more  certain  and  definite 

Mr.  MANN  preferred  the  section  of  the  old 
constitution — with  this  difference,  that  he  would 
make  it  necessary  to  have  two-thirds  of  all 
elected  to  overthrow  a  veto.  He  would  wait, 
however,  until  this  amendment  was  disposed  of, 
Before  offering  such  an  amendment. 

Mr.  CLYDE  said  the  gentleman  had  antici- 
pated him.  He  moved  to  amend  by  striking  out 
all  the  new  matter  and  changing  the  old  by  stri- 
king out  u  present,"  wherever  it  occurs,  and 
inserting'  "  elected." 

Mr.  MANN  moved  to  amend  Mr.  RHO ADES> 
proposition  in  like  manner. 

Mr,  STOW  denied  that  it  was  in  accordance 
with  the  theory  of  our  government  that  a  major- 
ity was  to  rule  uncontrolled  and  unchecked. 
On  the  contrary,  the  whole  theory  of  our  gov- 
ernment  was  that  a  majority  might  do  wrong- 
Hence  it  was  that  we  had  two  branches  of  the 
legislature,  one  holding  for  a  longer  term  and 
representing  larger  districts  than  the  other? 
Why  did  we  have  a  judiciary  system  at  all  ? 
Why  have  judges  and  a  jury  ?  But  if  it  were 
true  that  we  should  not  place  checks  on  the  peo- 
ple, under  any  circumstances,  still,  he  submit- 
ted that  the  legislature  were  not  the  people,  nor 
as  a  matter  of  course  their  representatives — 
They  were  not  in  any  respect  so  essentially  and 
directly  the  representatives  of  the  people  as  the 
Governor  himself!  To  pretend  to  give  him  a 
check  upon  legislation,  and  yet  allow  him  to  be 
overruled  by  a  mere  majority,  would  be  a  mock- 
ery, and  unwoithy  of  serious  men.  And  again 
his  check  was  essential  to  prevent  the  encroach- 
ment of  the  legislative  upon  the  Executive  de- 
partment. He  would  leave  the  section  substan- 
tially as  the  committee  reported  it.  Though  he 
thought  it  would  make  practically  very  little 
diflerence  whether  it  were  two-thirds  of  those 
present  or  those  elected.  And  he  was  willing 
to  arrange  it  in  any  way  so  that  the  Governor 
could  appeal  from  the  legislature  to  the  people. 

Mr.  O'CONOR  briefly  expressed  his  intention 
to  vote  for  the  amendment,  preserving  as  it  did 
the  veto  as  it  was  now  in  all  its  force  and  integ- 
rity, and  adding  the  certainty  in  point  of  number 
which  would  be  required  to  overrule  the  Execu- 
tive. 

Mr.  MORRIS  conceded  that  the  amendment, 
striking  out  present,  &c,  was  proper,  and  he 
should  vote  for  it. 

Mr.  TALLMADGE  took  the  ground  that  this 
alteration  would  make  the  veto  an  absolute  pro- 
hibition, rather  than  a  suggestion  that  the  legis- 
lature had  made  a  mistake.  This  might  render 
odious  a  necessary  power  of  reconsideration, 
and  ought  not  to  be  adopted  without  strong 
reasons. 
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Mr.  MANN'S  motion  prevailed— 56  to  45  . 

The  question  then  recurred  on  Mr.  Rhoades' 
proposition  as  amended. 

Mr.  TALLMADGE  called  attention  to  the 
fact  that  the  proposition  now  required  the  vote 
on  the  final  passage  of  every  bill  to  be  taken  by 
ayes  and  noes.  It  should  be  such  bills,  refer- 
ring to  those  vetoed  only. 

This  suggestion,  after  some  conversation,  was 
carried  out,  and  the  amendment  made. 

Mr.  TALLMADGE  then  moved  to  strike  out 


all  after  the  word  law,  towards  the  close  of  tne 
section — giving  the  Governor  ten  days  after  the 
close  of  a  session  to  sign  bills. 

This  motion  was  agreed  to. 

Mr.  RHOADES'  amendment,  as  amended, 
was  then  agreed  to,  and 

The  article  as  amended  was  reported  to  the 
Convention. 

The  article,  as  amended,  was  then  ordered  to 
be  printed,  and  the  Convention 

Adjourned  to  9  o'clock,  to-morrow  morning. 


FKIDAY, 

Prayer  by  the  Rev.  J.  Knafp. 

The  PRESIDENT  laid  before  the  Convention 
a  report  from  the  Chancellor  in  answer  to  a  reso- 
lution, furnishing  the  aggregate  amount  of  funds 
subject  to  the  order  of  the  court  of  chancery  on 
on  the  1st  of  January.  The  amount  was  stated 
at  $2,921,900  38. 

DEBATE  IN  COMMITTEE  OF  THE  WHOLE. 

Mr.  MANN  offered  the  following  : 
Resolved,  That  when  in  committee  of  the  whole,  no 
member  shall  speak  more  than  once  to  any  question, 
until  every  member  choosing  to  speak  has  spoken,  or  by 
unanimous  consent  of  the  convention. 

He  said  he  offered  this  resolution  to  give  the 
modest  gentlemen  an  opportunity  to  be  heard. 
He  found  that  when  in  committee  of  the  whole 
a  certain  number  of  gentlemen  monopolized  all 
the  time.  They  managed  some  how  to  get  the 
floor,  and  others  were  precluded  who  might  have 
a  word  to  say,  because  they  were  too  modest  to 
contend  for  the  floor  ;  and  when  ultimately  they 
did  succeed,  they  were  put  down  by  cries  of 
"  question"  by  those  gentlemen  who  had  worn 
out  the  time  in  debate. 

A  debate  ensued  in  which  Messrs.  WILLARD, 
PATTERSON,  RUSSELL,  MURPHY,  CHAT- 
FIELD,  W.  TAYLOR,  CLYDE  and  others 
took  part  in  relation  to  the  force  of  the  present, 
and  of  parliamentary  law,  to  accomplish  the  ob- 
ject the  gentleman  had  in  view. 

Mr.  MANN  then  withdrew  his  resolution. 
EXECUTIVE  DEPARTMENT. 

The  Convention  took  up  the  report  of  the  com- 
mittee of  the  whole  on  the  Article  reported  by 
the  5th  standing  committee.  The  question  was 
on  agreeing  to  the  report  of  the  committee  of  the 
whole. 

Mr.  ^HATFIELD  moved  that  it  be  taken  up 
by  sections. 

The  1st  section  was  read  accordingly  as  fol- 
lows:— 

§  1.  The  executive  power  shall  be  vested  in  a  Gover- 
nor. He  shall  hold  his  office  for  two  years ;  and  a 
Lieutenant  Governor  shall  be  chosen  at  the  same  time 
and  for  the  same  term. 

Mr.  YOUNG  moved  an  amendment  which  was 
agreed  toy  so  that  the  section  stands  thus  :— 

$  1.  The  executive  power  shall  be  vested  in  a  Gov- 
ernor, who  shall  hold  his  office  for  two  years.  A  Lieu, 
tenant  Governor  shall  be  chosen  at  the  same  time  and 
for  the  same  term. 

Mr.  O'CONOR  thought  the  words  "  at  the 
same  time  and"  in  the  last  line,  were  unnecessa- 
ry, as  there  was  a  suitable  provision  in  another 
section. 


JULY  17. 

I     After  a  few  words  of  explanation  from  Mr. 
CHATFIELD, 
The  section  was  agreed  to. 
The  second  section  was  then  read,  as  follows: 

§  2  No  person  except  a  citizen  of  the  United  States 
shall  be  eligible  to  the  office  of  Governor ;  nor  shall 
any  person  be  eligible  to  that  office  who  shall  not  have 
been  five  years  a  resident  within  the  state  ;  unless  he 
shall  have  been  absent  during  that  time  on  public  bu- 
siness of  the  United  States  or  of  this  state- 
Mr.  HUNTINGTON  of  Suffolk  moved  to  in- 
sert in  the  3rd  line  after  the  words  "  eligible  to 
that  office"  the  words  "  who  shall  not  have  at- 
tained the  age  of  30  years." 

Mr.  MILLER  demanded  the  yeas  and  nays 
and  they  were  ordered,  and  being  taken  resulted 
thus — yeas  61,  nays  49.  So  the  amendment  was 
carried. 

AYES— Messrs.  Angel,  Ayrault,  F.  P.  Backus,  H. 
Backus,  Bouck,  Brayton,  Bull,  D.  D  Campbell,  Can- 
dee,  Clark,  Clyde,  Conely,  Crooker,  Cuddeback,Dana, 
Dubois,  Forsyth,  Gardner,  Gebhard,  Graham,  Greene, 
Harrison,  Hawley,  Hoffman,  Hunter,  A  Huntington, 
E.  Huntington,  Hyde,  Jordan,  Kemble,  Kingsley,  Mc- 
Nitt,  Maxwell,  Miller,  Morris,  Nicholas,  Parish,  Pen- 
niman,  Porter,  Richmond,  Riker,  St.  John,  Salisbury, 
Sears,  Shaw,  Sheldon,  Simmons,  E  Spencer,  Stanton, 
Stow,  Strong,  Taggart,  Talimadge,  J.  J.  Taylor,  Tut- 
hill,  Waterbury,  Willard,  Wood,  A.Wright,  Yawger, 
Young— 61. 

NAYS-Messrs.  Archer,  Bascom,  Bergen,  Bowdish, 
Brown,  Bruce,  Brundage,  Burr,  Cambreleng,  R  Camp- 
bell, jr.,  Chatfield,  Cook,  Cornell,  Danforth,  Dodd, 
Dorlon,  Flanders,  Harris,  Hart,  Hotchkiss,  Hunt, 
Hutchinson,  Jones,  Kernan,  Kirkland,  Loomis,  Mann, 
Murphy,  Nellis,  Nicoll,  O'Conor,  Patterson,  Powers, 
President,  Rhoades,  Russell,  Shepard,  Stephens,  Stet- 
son, Swackhamer,  Taft,  W.  Taylor,  Townsed,  Van 
Schoonhoven,  Warren,  White,  Witbeck,  Worden, 
Youngs— 49. 

Mr.  HARRISON  moved  the  insertion  of  the 
word  "  native,"  to  follow  the  words  "  no  person 
except  a,:'  in  the  first  line. 

Mr.  MANN  demanded  the  yeas  and  nays  and 
they  were  taken  and  resulted  thus — yeas  6,  nays 
106.  The  ayes  were  Messrs.  Dubois,  Gardi- 
ner, Gebhard,  Harrison,  Penniman  and  Wood. 
So  the  amendment  was  rejected. 

Mr.  HARRISON  desired  to  offer  another 
amendment  as  a  substitute  for  the  whole  section 
as  follows  : 

No  person  shall  be  eligible  to  the  office  of  Governor 
unless  he  shall  be  80  years  of  age,  and  shall  have  been 
10  years  a  resident  of  the  United  States,  and  five  years 
a  resident  of  this  state,  unless  he  shall  have  been  ab- 
sent on  public  business  of  this  state,  or  the  United 
states.  And  no  person  shall  be  constitutionally  eligi 
ble  to  the  office  of  Lieut.  Governor  who  shall  not  be 
eligible  to  the  office  of  Governor. 
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Mr.  T0WNSEND  enquired  if  this  amend-  ^ 
ment  was  offered  in  committee  of  the  whole. 

Mr.  HARRISON  said,  essentially  it  was, 
though  not  in  this  precise  form. 

Mr.  HUNT  desired  to  offer  an  amendment  to 
the  section  as  it  stood,  and  it  took  precedence. 
It  was  to  insert  after  the  30  years'  qualification, 
which  had  been  agreed  to,  the  words  "  or  who 
shall  have  passed  the  age  of  70." 

Mr.  C HATFIELD  moved  to  amend  by  strik- 
ing out  70  and  inserting  60. 

Mr.  HUNT  accepted  the  amendment- 

The  amendment  as  amended  was  lost,  the 
vote  being  6  in  the  affirmative  and  103  in  the 
negative.  The  ayes  were  Messrs.  Angel,  R. 
Campbell,  Chatfield,  Cook,  Cornell  and  Stow. 

Mr.  CHATFIELD  said  it  was  known  that  all 
the  way  through  this  controversy  he  had  been 
against  a  restricted  eligibility,  but  as  the  con- 
vention had  begun  to  establish  limitations  and 
checks,  he  thought  they  ought  to  guard  against 
the  danger  from  the  other  side,  of  drivelling  do- 
tage. Having  disposed  of  those  questions  he 
now  moved,  that  there  might  be  no  misunder- 
standing on  the  subject,  the  following  : — 

Every  qualified  elector  of  this  state  shall  be  eligible 
to  the  office  of  Governor. 

Mr.  ANGEL  moved  to  insert  the  words  "next 
preceding  his  election"  after  the  words  "five 
years"  in  the  third  article. 

Mr.  STETSON  thought  this  qualification  of 
residence  might  be  susceptible  of  a  construction 
which  might  not  meet  the  approbation  of  the 
committee. 

Mr.  BRUCE  hoped  the  amendment  would  pre- 
vail, otherwise  a  man  might  become  a  citizen, 
go  away  for  many  years;  return,  and  in  twenty- 
four  hours  be  qualified  to  and  be  elected  Govern- 
or. He  could  see  no  objection  to  the  amend- 
ment. 

Mr.  BROWN  now  rose  and  asked  the  Con- 
vention to  give  him  the  opportunity  to  record  his 
vote  on  the  questions  already  taken.  It  would 
be  a  favor  which  he  should  be  willing  to  extend 
to  other  gentlemen  at  any  time.  The  ground  on 
which  he  asked  it  was,  that  he  had  been  detain- 
ed from  the  Convention,  by  labor  for  the  Con- 
vention. 

The  PRESIDENT  put  the  question  on  grant- 
ing leave. 

Mr.  SIMMONS  asked  the  gentleman  from  Or- 
ange, if  his  detention  had  been  occasioned  by 
the  business  of  the  Convention. 

Mr.  BROWN  replied  that  it  was 

Mr.  SIMMONS  thought  then  that  no  bad  pre- 
cedent would  be  established  and  he  hoped  leave 
would  be  given. 

Leave  was  unanimously  given  accordingly, 
and  Mr.  Brown  voted  no  on  the  three  questions 
taken. 

Mr.  DANA  spoke  in  favor  of  the  amendment. 

The  amendment  was  agreed  to. 

Mr.  ANGEL  then  moved  the  insertion  of  the 
word  "citizen"  after  the  word  resident  iii  the 
third  line. 

Mr.  SHEPARD  called  for  the  yeas  and  nays 
thereon. 

Mr.  0*CONOR  said  this  would  provide  5 
years  before  and  5  years  after  naturalization. — 
It  was  almost  as  much  of  nativeism  as  could  be 
got  in  withou t  the  na me .    He  thought  those  w  ho 


voted  for  the  30  years*  qualification  would  vote 
for  this j  he  hoped  they  would. 

The  yeas  and  nays  were  ordered. 

Mr.  MURPHY  said  he  would  ask  the  indul- 
gence of  the  convention  for  a  few  remarks  in  re- 
gard to  the  amendment  of  the  gentleman  from 
Allegany,  (Mr.  Angel)  because  it  was  a  new 
proposition  which  had  not  been  offered  when  in 
committee  of  the  whole,  and  which  had  a  very 
important  bearing.  He  hoped  it  would  be  re- 
jected, and  that  those  who  had  sustained  the 
provision  requiring  the  qualification  of  thirty 
years  of  age,  would  not,  as  the  gentleman  from 
New- York  (Mr.  O'Conor)  had  suggested,  also 
vote  for  this.  Two  wrongs  did  not  make  a  right; 
and  this  was  too  important  a  matter  to  be  hasti- 
ly or  inconsiderately  voted  upon.  He  was  op- 
posed to  the  amendment  because  its  effect  would 
be  to  require  a  ten  years  residence  in  certain  ca- 
ses before  adopted  citizens  would  be  eligible. — 
Thus  a  foreigner  landing  in  this  state  with  the 
bona  fide  intention  to  become  a  citizen,  and  actu- 
ally becoming  such  after  a  residence  of  five 
years,  would,  according  to  our  present  constitu- 
tion, and  according  to  the  section  under  consid- 
eration as  it  now  stands,  be  eligible  to  the  office 
of  Governor  ;  but  if  this  amendment  be  adopted 
you  will  require  a  further  residence  of  an  addi- 
tional five  years  before  he  would  be  eligible. — 
Now  this  was  making  a  distinction  between  na- 
tive and  adopted  citizens  which  he  did  not  wish 
to  see  admitted.  They  had  with  great  unanimi- 
ty just  stricken  out  the  word  native  and  abolish- 
ed that  odious  interpolation  in  the  constitution, 
and  he  trusted  they  would  adhere  to  the  princi- 
ple of  that  vote.  He  called  upon  those  who  had 
voted  with  him  on  his  motion  for  that  purpose, 
because  it  created  two  classes  of  citizens,  to 
come  up  and  vote  down  the  specious  amendment 
of  the  gentleman  from  Allegany. 

Mr.  ANGEL  said  he  had  not  offered  this 
amendment  without  due  reflection.  He  thought 
it  would  be  doing  no  injustice  to  the  truth  were 
he  to  say  that  he  had  as  much  regard  for  for- 
eigners and  as  much  kind  feeling  towards  them 
as  the  gentleman  from  Kings  (Mr.  Murphy). 
He  had  a  due  regard  for  them.  He  was  pleased 
with  their  emigrating  to  this  country.  They 
come  here  often  fitted  for  offices  and  we  give 
them  a  due  share.  They  flee  from  oppression 
at  home,  and  they  find  an  asylum  here.  We  af- 
ford them  all  the  privileges  we  can,  but  it  must 
be  borne  in  mind  that  every  foreigner  brings  with 
him  some  lingering  feeling  from  the  land  of  his 
nativity  which  may  be  adverse  to  his  duty  here 
if  he  were  put  in  this  office  too  speedily.  The 
gentleman  from  Kings  said  in  substance — he  did 
not  recollect  the  precise  words — that  it  was  an 
oppressive  restriction  on  loreigners  to  make 
them  wait  five  years  after  naturalization  before 
they  could  become  Governor. 

Mr.  MURPHY  denied  that  he  had  said  any 
thing  of  the  sort.  He  had  said  he  was  opposed 
to  the  amendment  because  it  established  a  dis- 
tinction between  native  and  naturalized  citizens. 

Mr.  ANGEL  continued.  Well,  what  kind  of 
oppression  was  that?  When  they  selected  a 
chief  magistrate  for  three  millions  of  people  to 
press  tie  over  the  Empire  State,  was  it  an  hard- 
ship to  say  to  a  man,  "  because  you  have  not 
been  a  citizen  5  years,  you  cannot  be  Governor." 
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Some  period  should  be  fixed,  and  he  thought  10 
years'  residence  was  short  enough — 5  before  and 
5  after  acquiring  citizenship.  The  Convention 
had  just  passed  a  vote  excluding  the  word  "  na- 
tive," and  they  had  made  30  years  a  qualifica- 
tion of  a  native-born  citizen — thus  establishing 
a  nine  years'  quarantine  for  the  native  born;  and 
he  really  hoped  it  would  not  be  considered  as  in- 
dicating an  unkind  feeling  towards  foreigners,  to 
require  that  they  should  have  a  5  years'  citizen- 
ship. He  had  no  unkind  feeling  for  foreigners 
at  all;  but  he  wished  to  ask  if  there  was  any 
American  feeling  there,  or  whether  they  would 
give  up  every  thing  to  men  who  had  but  recently 
come  into  the  country?  He  could  not  make  up 
his  mind  to  say  it  would  be  safe  to  adopt  it  as 
it  is. 

Mr.  HARRISON  had  a  few  remarks  to  offer 
to  the  Convention,  and  he  regretted  that  he  was 
not  able  to  offer  them  in  a  better  form.  There 
were  here  two  distinct  propositions  which  must 
present  themselves  to  the  Convention.  The  first 
was,  that  gentlemen  either  meant  to  adopt  such 
distinctive  qualifications  as  should  stand  forth 
prominently  and  be  clearly  perceptible  in  the 
constitution,  or  they  would  abandon  the  ground 
entirely  and  throw  themselves  back  on  the  prop- 
osition some  time  since  made  by  the  gentleman 
from  St.  Lawrence,  which  he  thought  was  the 
only  rightful  one,  if  they  did  not  make  this  re- 
striction. Simply  to  adopt  a  5  years"  residence 
would  be,  mere  trifling  and  a  mockery ;  for  a 
foreigner  might  land  on  our  shores  and  in  5  years 
he  would  be  eligible  to  be  our  Governor.  Now, 
with  the  gentleman  from  Allegany  (Mr.  Angel) 
he  asked  if  they  had  any  American  feeling  in 
that  body  ?  He  was  not  ashamed  to  stand  up 
there  and  contend  for  those  principles  that  should 
characterize  and  distinguish  us  as  Americans. 
He  had  no  desire  to  encourage  the  ambitious 
views  of  a  foreigner  who  should  come  to  our 
shores  with  aspirations  for  the  chair  of  the  chief 
magistrate  of  this  state.  Many  formidable  evils 
might  arise  from  this  indulgence  of  foreigners. 
Had  the  people  of  this  state  forgotten  that  we 
had  a  large  protestant  body  within  our  bosom, 
who  were  looking  with  great  interest  on  this 
question  ?  And  could  the  feelings  and  opinions 
of  that  large  and  respectable  class  be  disregar- 
ged  ?  It  must  be  familiar  to  every  member  of 
the  Convention  that  there  had  been  for  some 
time  going  on  in  this  country,  a  controversy  that 
however  we  might  be  disposed  to  look  upon 
it,  to  a  large  portion  of  our  people,  was  an  im- 
portant one  indeed.  He  should  not  have  called 
the  attention  of  the  Convention  to  this  matter, 
but  for  the  remarkable  and  extraordinary  indif- 
ference which  he  saw  here  manufactured  on  this 
question.  He  hoped  then  the  Convention  would 
give  them  reasonable  restrictions  and  reasonable 
qualifications,  or  abandon  them  altogether  and 
adopt  the  theoretical  principles,  which  he  ad- 
mitted were  just  in  themselves,  of  the  gentleman 
from  St.  Lawrence  (Mr.  Russell,)  and  the  gen- 
tleman from  Otsego  (Mr.  Chatfield.)  That 
would  be  right,  but  this  would  be  a  mockery. — 
There  had  been  much  talk  in  the  Convention 
about  reciprocity  j  but  was  there  any  reciprocity 
in  this  matter?  In  what  manner  were  American 
citizens  treated  abroad?  What  right  had  we  to 
rely  on  the  justice  of  the  British  government 


when  we  go  abroad?  They  had  been  told  that 
that  government  claimed  perpetual  allegiance 
from  her  subjects,  and  no  American,  whatever 
may  have  been  his  service,  can  hold  the  most 
trifling  office  there.  Could  we  then  throw  open 
every  office  of  the  state — could  we  especially 
throw  open  the  chair  of  the  Executive  chief  ma- 
gistrate to  foreigners,  who  anticipate,  when  they 
land  on  our  shores,  that  they  shall  be  eligible  to 
it  after  5  years'  residence?  It  was  unjust,  in 
every  view  of  the  subject,  and  hence  he  appro- 
ved of  the  proposition  of  the  gentleman  from  Al- 
legany. Again,  on  our  frontier  we  have  one  or 
two  millions  of  people  who  may  be  arrayed  in 
hostility  against  us.  They  are  the  subjects  of  a 
foreign  power,  the  most  formidable  on  the  globe, 
and  yet  we  are  called  upon  to  place  at  the  head 
of  our  army,  in  time  of  war,  a  man  who  had 
only  been  here  5  years,  and  who  could  never  di- 
vest himself  of  his  allegiance  to  the  country 
whence  he  came.  He  trusted  the  Convention 
would  hesitate  before  they  fixed  in  the  constitu- 
tion such  a  provision,  which  would  place  them 
at  the  disposition  of  a  foreigner,  who  had  not 
been  a  resident  within  the  bosom  of  this  country 
for  more  than  5  years.  In  conclusion,  he  repeat- 
ed that  we  ought,  from  regard  to  the  dignity  of  our 
state,  to  adopt  some  restriction,  which  would  in 
itself  be  respectable,  and  shield  us  from  the  evil 
that  might  justly  be  apprehended;  or  on  the  oth- 
er hand,  adopt  the  reasonable  abstract  princi- 
ples which  had  been  laid  down  by  the  gentleman 
from  St.  Lawrence,  which  threw  it  open  to  all 
qualified  electors. 

Mr.  SHEPARD  was  astonished  at  the  feeling 
manifested  there — as  much  astonished  now  as 
he  was  gratified  when  the  word  "  native"  was 
stricken  out  by  a  vote  unparalleled  for  its  una- 
nimity. He  was  astonished  to  hear  the  gentle- 
man enquire  if  there  was  any  American  feeling 
there,  using  the  term  in  the  most  odious  and  in- 
vidious sense  in  which  it  could  be  applied.  He 
trusted  in  God  there  was  no  such  American  feel- 
ing there  j  but  he  trusted  there  was  that  other 
American  feeling  which  is  marked  by  pride  and 
gratification  of  belonging  to  a  country  embracing 
almost  a  whole  continent  in  its  circumference—- 
a  common  country  that  has  been  made  what  it  is 
by  the  infusion  of  people  from  every  nation  on 
the  face  of  the  earth — a  country  that  owes  its 
very  independence  and  the  blessings  we  here 
this  day  enjoy,  among  which  is  its  capacity  to 
make  and  frame  a  free  constitution,  to  the 
assistance  of  foreigners.  He  repeated,  he 
hoped  there  was  none  of  that  American  feeling 
of  which  he  first  spoke,  because  such  feeling 
would  cover  this  country  with  the  shame  and 
disgrace  and  infamy  of  being  wanting  in  the 
first  principles  of  true  gratitude.  He  was  sorrjf 
also  to  hear  the  gentleman  from  Richmond  al- 
lude to  a  large  "  protestant"  body.  This  was 
not  the  place  to  censure  in  such  terms  as  ought 
to  be  censured  any  allusion  to  such  a  body.  In 
this  country  he  had  supposed  it  was  the  peculiar 
and  enduring  glory  of  our  people  that  every  mat* 
was  at  liberty  to  bow  down  morning,  noon,  and 
night,  as  he  saw  fit,  and  worship  God  according 
to  the  dictates  of  his  own  conscience  or  his  own 
prejudice,  without  the  interference  of  any  man 
The  country  had  been  disgraced  enough  already 
by  this  feeling.    It  had  led  to  the  burning  ol 
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churches  in  Philadelphia,  and  to  popular  out- 
breaks in  one  or  two  other  portions  of  the  conn- 
try  j  and  now  he  had  hoped  it  was  dead  and  bu- 
ried forever.  He  had  hoped  that  gentlemen  of 
reducation  and  standing  in  the  community  would 
have  been  above  bringing  it  forward  on  this 
[floor.  But  the  gentleman  from  Richmond  told 
them  further  that  a  foreigner  might  be  placed  at 
the  head  of  our  army.  And  so  he  might  if  the 
people  saw  fit  to  put  him  there.  And  he  would 
ask  if  our  arms  would  suffer — if  our  national 
power  would  be  tarnished — if  our  national  dig- 
nity  would  fail  of  a  proper  vindication,  in  such 
a  case?  Our  armies  have  been  led  by  foreign- 
ers. We  have  had  a  Lafayette,  a  Steuben,  and 
a  Montgomery,  and  under  such  circumstances 
as  conferred  glory  on  the  American  armies. 
Then  let  him  call  the  attention  of  the  gentleman 
from  Richmond  to  the  fact  that  our  armies  have 
been  led  by  Americans — some  of  them  with 
great  glory,  but  some  of  them  with  eternal  infa- 
my. Benedict  Arnold  led  our  army ;  and  he 
Would  ask  if  we  derived  more  glory  then  than 
when  the  command  was  in  the  hands  of  a  gen- 
erous foreigner?  While  the  foreigner  was  true 
to  the  land  of  his  adoption,  did  not  these  Arnolds 
— men  born  on  the  soil — forget  or  disregard  all 
their  early  associations  and  the  land  of  their 
birth,  and  seek  to  transfer  the  allegiance  to  a 
foreign  potentate  ?  He  hoped  this  debate  would 
not  be  continued  longer.  In  any  public  body 
the  utterance  of  such  sentiments  as  they  ha  i 
heard  there  was  a  disgrace  to  our  people  j  and 
they  disgraced  not  only  those  who  uttered  but 
those  who  listened  to  them-  "He  hoped  such 
sentiments  would  never  again  be  uttered  there, 
for  ever. 

Mr.  HARRISON  enquired  if  he  was  at  liber- 
ty to  reply  to  the  gentleman  from  New  York? 

The  PRESIDENT  replied  that  the  gentleman 
from  Richmond  had  the  floor. 

Mr.  HARRISON  then  would  tell  that  young 
gentleman  that  he  was  an  American.  His  an- 
cestors and  connexions  had  in  various  places  in 
this  country  given  demonstrations  of  their  patri- 
otism,- and  when  "whigism"  was  really  a  dis- 
tinctive quality  he  was  a  whig.  Such  reflections 
as  had  been  indulged  in  by  that  young  gentle- 
man did  not  come  with  great  propriety  from  him, 
towards  one  who  stood  up  here  to  espouse  that 
which  he  believed  to  be  the  true  interest  of  the 
people  of  this  state.  He  had  no  idea  that  his 
motives  should  be  aspersed,  and  his  principles, 
whether  as  a  man  or  a  politician,  should  thus  be 
called  in  question.  He  was  a  republican  and 
had  always  been  so.  He  was  a  friend  to  repub- 
lican institutions,  and  would  go  as  far  to  support 
them  as  that  young  gentleman.  He  was  a  friend 
also  to  aliens,  and  would  concede  to  them  every 
office  to  which  they  could  reasonably  aspire,-  but 
he  had  no  idea  that  a  foreigner  should  come  here 
indulging  aspirations  towards  the  chief  magis- 
tracy from  the  moment  he  landed.  He  had  no 
idea  that  an  ambitious  foreigner  should  come 
here  with  the  expectation  that  he  should  be  en- 
trusted with  the  chief  power  of  the  state,  both 
.civil  and  military.  If  to  question  the  propriety 
of  such  a  concession  was  to  occasion  the  indul- 
gence of  such  language  and  such  insinuations  as 
they  had  just  heard,  he  must  submit  to  the 
charge.    But  he  had  yet  to  learn  that  those  prin- 


1  ciples  which  governed  the  wise  and  able  men  of 
the  Convention  of  1821  are  to  be  deemed  hereti- 
cal, and  to  be  considered  as  no  longer  republi- 
can. That  section  for  which  he  was  now  con- 
tending was  advocated  in  the  Convention  of  1821 
by  such  men  as  Daniel  D.  Tompkins,  General 
Root  and  Rufus  King,  who,  though  a  federalist, 
was  a  man  of  undisputed  patriotism.  Was  it 
then,  he  asked,  heretical  to  contend  for  princi- 
ples for  which  such  men  gave  their  voices  and 
their  votes?  And  was  he  for  the  expression  of 
his  opinion  to  be  admonished  by  a  man  so 
much  his  junior?  He  would  tell  that  young  man 
that  he  was  not  thus  to  be  restrained  from  the 
advocacy  of  those  principles  which  were  held 
by  our  revolutionary  fathers,  and  have  been  en- 
tertained by  the  republicans  of  the  country  ever 
since.  He  had  only  a  few  words  more  to  say, 
and  it  was  only  to  reiterate  an  expression  he  had 
before  used  in  speaking.  For  that  purpose  he 
begged  permission  to  trespass  a  moment  longer 
on  the  indulgence  of  the  committee.  He  had 
made  allusion  to  the  Protestant  interest;  but  he 
had  no  idea  of  arraying  Protestants  and  Catho- 
lics against  each  other-  It  was  merely  from  a 
respectful  deference  to  a  large  body  of  citizens 
that  he  had  spoken— a  body  that  entertains  great 
apprehensions  on  this  ground,  whether  well  or 
ill  founded  was  not  for  him  to  say.  And  he  ap- 
pealed to  the  Convention  if  they  should  not  re- 
spect so  large  and  respectable  a  body,  who 
though  they  could  not  be  heard  here,  would,  they 
might  depend  upon  it,  if  the  question  were  sub- 
mitted to  them,  give  expression  to  an  opinion 
which  would  have  some  weight  elsewhere.  In 
conclusion  he  would  again  say,  either  adopt 
such  distinctive  qualifications  as  would  stand 
out  boldly,  or  abandon  them  altogether,  and  in- 
sert the  proposition  that  every  qualified  elector 
shall  be  qualified  to  be  Governor. 

Mr.  MANN  said  it  would  be  seen  that  they 
were  getting  back  to  Buncombe  speeches  on  this 
section  of  the  report  of  committee  number  five, 
and  were  beginning  at  just  where  they  had  left 
off,  after  so  many  days  discussion.  He  had  ri- 
sen to  move  the  previous  question,  but  he  was 
unwilling  to  do  that  as  he  knew  it  would  cut  off 
the  amendments.  (Cries — "oh  no,  no,  no,"  and 
"question,  question.")  If  they  would  take  the 
question  he  would  not  make  the  motion. 

The  yeas  and  nays  were  then  taken  on  the  a- 
mendment,  and  it  was  negatived — yeas  36,  nay? 
73. 

AYES— Messrs.  Angel,  Ayrault,  F.  F.  Backus,  H, 
Backus,  Bascom,  Bray  ton,  Bull,  D.  D.  Campbell; 
Crooker,  Cuddeback,  Dana;  Dubois,  Gardner,  Gebhard, 
Graham,  Harrison,  Hutchinson,  Jordan,  Miller,  Nlch 
olas,  Penniman,  Richmond,  St.  John,  Simmons,  Smith, 
E.  Spencer,  Stow,  Strong,  TaggaTt,Tallmadge,  Tuthill, 
Waterbury,  Willarrd,  Wood,  A.  Wright,  Young— 36. 

NAYS— Messrs.  Archer,  Bergen,  Bouck,  Bowdish, 
Brown,  Bruce,  Brundage,  Burr,  Cambreleng,  Candee, 
Chatfield,  Clark,  Clyde,  Conely,  Cook,  Cornell,  Dodd, 
Dorlon,  Flanders,  Forsyth,  Greene,  Harri-,  Hart, 
Hawley,  Hoffman,  Hotchkiss,  Hunt,  Hunter,  A.  Hunt- 
ington, E.  Huntington,  Hyde,  Jones,  Kemble,  Kernan, 
Kingsley,  Kirkland,  Loomis,  Mann,  MoNitt,  Maxwell, 
v  orris,  Murphy,  Nellis,  Nicoll,  O'Conor,  Parish,  Pat- 
•eison,  Powers,  President,  Rhoades,  Riker,  Russell, 
Salisbury,  Sears,  Shaw,  Sheldon,  Shepard,  Stanton, 
Stetson,  Swackhamer,  Taft,  J.  J.  Taylor,  W.  Taylor, 
Tilden.  Townsend,  Vache,  Van  Schoonhoven,  Warren, 
Whue,"  Witbeck,  Warden,  YaWger,  Youngs— 73. 

Mr.  BASCOM  moved  to  add  after  the  words 
"unless  he  shall  have  been  absent  during  that 
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time  on  public  business  of  the  U.  S.,  or  of  this 
state"  the  words  "or  on  business   of  his  own." 

Mr.  STETSON  suggested  that  the  branch  of 
che  sentence  should  be  stricken  out  which  Mr. 
Bascom  proposed  to  amend. 

Mr.  BASCOM  withdrew  his  motion  to  enable 
the  gentleman  from  Clinton  to  move  that  amend- 
ment. 

Mr-  STETSON  made  the  motion  accordingly 
and  it  was  agreed  to. 

Mr.  JONES  desired  to  have  a  vote  on  a  mo- 
tion which  he  had  moved  in  committee  of  the 
whole.  He  therefore  moved  to  strike  out  the 
words  "who  shall  not  have  been  five  years  a 
resident  within  the  state"  together  with  the 
words  "next  preceding  his  election/'  which  had 
been  introduced  on  the  motion  of  Mr.  Angel  af- 
ter the  words  "five  years." 

After  a  few  words  from  Mr.  DANA  and  Mr. 
RUSSELL, 

Mr.  JORDAN  rose  to  point  out  the  position 
in  which  it  would  leave  us  if  the  amendment 
should  prevail.  The  laws  of  naturalization  are 
beyond  the  power  of  the  government  of  this 
state.  The  power  to  pass  such  laws  was  vest- 
ed in  the  Congress  of  the  United  States,  and  it 
might  so  happen  that  a  law  might  be  passed  that 
a  foreigner  might  be  naturalized  in  sixty  days  or 
six  hours  after  he  landed  from  shipboard, and  thus 
he  would  at  once  become  eligible  to  the  office  of 
Governor.  He  knew  gentlemen  would  say  it 
would  be  folly  to  vote  for  such  a  person,  and  on 
that  point  he  had  no  disposition  to  say  anything, 
for  it  had  already  been  much  talked  about.  He 
would  however  say  that  he  had  some  respect 
for  state  rights  and  the  sovereignty  of  the  state, 
and  as  the  rule  requiring  a  five  years  residence 
before  naturalization  might  be  changed  by  Con- 
gress, he  thought  it  would  be  suicidal  to  strike 
out  the  provision  which  required  a  five  years 
residence  within  the  state. 

Mr.  RUSSELL  would  not  vote  for  a  foreign- 
er unless  under  extraordinary  circumstances, 
who  had  not  been  five  years  a  resident  in  the 
state,  nor  one  who  was  under  thirty  years  of 
age  ;  and  as  a  general  rule  he  would  insist  on 
having  a  "  native j"  but  while  he  judged  for 
himself,  he  would  extend  the  same  right  to  his 
constituents  to  judge  for  themselves.  He  de- 
sired the  people  to  be  left  unshackled. 

Mr.  JONES  called  for  the  yeas  and  nays,  and 
they  were  ordered,  and  being  taken,  resulted 
thus — yeas  44,  nays  66,  as  follows:— 

AYES— Messrs.  Archer,  Bascom,  Bergen,  Bowdish, 
Brown,  Burr,  Cambreleng,  R.  Campbell,  jr.,  Chat- 
field,  Clark,  Cook,  Cornell,  Danforth,  Dodd,  Dorlon, 
Flanders,  Harris,  Harrison,  Hart,  Hotchkiss,  Hunt, 
Jones,  Kernan,  Loomis,  Mann,  Murphy,  Nellis,  O'Con- 
or,Patterson, Powers, Russell, Shepard,  Stetson,  Swack- 
hamer,  Taft,  W.  Taylor,  Tilden,  Townsend,  Vache, 
Van  Schoonhoven,  Warren,  White,  Witbeck,  Worden 

—44 

NOES— Messrs.  Angel,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Bonck,  Brayton,  Bruce,  Brundage,  Bull,  D.  D. 
Campbell,  Candee,  Conely,Crooker,  Cuddeback,  Dana. 
Dubois,  Forsyth,  Gardner,  Gebhard,  Graham,  Hawley, 
Hoffman,  Hunter,  A. Huntington,  E.Huntington,  Hutch* 
inson,  Hyde.  Jordan,  Kemble,  Kingsley,  Kirkland,  Mc- 
Nitt,  Maxwell,  Miller,  Morris,  Nicholas,  Nicoll, Parish, 
Ppnniman,  President,  Rhoades,  Richmond,  Riker,  St. 
John,  Salisbury,  Sears,  Shaw,  Sheldon,  Simmons, 
Smith,  E  Spencer,  Stanton,  Stow,  Strong,  Taggart, 
Tallmadge,  J  J.  Taylor,  Tuthill,  Willard,  Waterbury, 
Wood,  A.  Wright,  Yawger,  Young,  Youngs— 66. 

The  section  now  stood  as  follows: — 


$  2.  No  person,  except  a  citizen  of  the  Unite*  States, 
shall  be  eligible  to  the  office  of  Governor}  nor  shall 
any  person  be  eligible  to  that  office  who  shall  not  have 
attained  the  age  of  30  years,  and  who  shall  not  have 
been  five  years  next  preceding  his  election,  president 
within  this  state. 

Mr.  CHATFIELD  moved  to  strike  out  the 
whole  section  and  insert  as  follows: — 

Every  qualified  elector  of  this  state  shall  be  eligible 
to  the  office  of  Governor. 

Mr.  WORDEN  expressed  his  gratification 
with  the  amendment  of  the  gentlemen  from  Ot- 
sego, inasmuch  as  it  would  bring  them  to  a  di- 
rect vote  on  a  question  which  had  taken  them  so 
much  time  to  discuss.  He  however  asked  that 
gentlemen  to  qualify  its  language.  He  suggest- 
ed the  following  as  a  substitute: — 

The  qualified  electors  of  the  state  are  hereby  decla- 
red competent  to,  and  may  in  the  manner  prescribed  in 
this  article,  elect  any  one  of  their  number  Governor 
of  this  state. 

Mr.  CHATFIELD  cheerfully  accepted  the 
substitute,  and  called  for  the  yeas  and  nays 
thereon,  which  were  ordered. 

Mr.  CHATFIELD,  to  obviate  some  objections 
which  had  been  raised — (one  being  an  objection 
by  Mr.  Rhoades,  that  Mr.  Hoffman  would 
be  cut  off  from  being  a  candidate  for  the  Gover- 
norship, if  this  qualification  were  retained,  in- 
asmuch as  he  had  changed  his  residence  from 
Herkimer  county  to  New- York) — said  he  would 
amend  by  adding  the  words,  "  and  no  person 
shall  become  ineligible  in  consequence  of  remo- 
ving from  one  part  of  the  state  to  another" — 
(cries  of  "oh  no,  withdraw  it".)  Mr.  C.  said  if 
his  friend  from  Herkimer  desired  to  be  consid- 
ered a  candidate  for  Governor,  he  would  press-. 
his  motion.  (Renewed  cries  of  "oh,  no.")  Mr.- 
C.  then  withdrew  his  amendment. 

Mr.  LOOMIS  said  this  amendment  was  better 
adapted  to  another  part  of  their  business  than  to* 
the  present  section.     He  also  added  that  it  seem- 
ed rather  ad  captandumihsm  to  desire  to  express- 
in   the  Article  the  restrictions  they  intended  to* 
impose  on  that  subject.    He  then  proceeded  toy 
assert  the  right  of  the  Convention  to  impose  re- 
strictions for  approval  by  the  people.     He  also* 
pointed  out  the  mode  of  electing  Governors,  the? 
people  limiting  themselves  to  the  candidates  no- 
minated by  the  delegates  they  have  appointed^ 
for  the  purpose  of  selection,   and  said  the  ques- 
tion was  between  the  Convention  and  the  con- 
vention to  nominate  candidates.    The  qualifica- 
tions which  the  constitution  might  prescribe,  he 
said  were  analogous  to  the  rules  this  Convention 
laid  down  for  its  own  guidance.    la  this  view  of  s 
the  case  he  should  vote  against  the  proposition. 

Mr,  WORDEN,  on  the  suggestion  of  some 
gentlemen,  agreed  to  substitute  the  words  "in 
this  constitution"  for  the  word  "Article." 

Mr.  SIMMONS  opposed  the  amendment.  'He 
opposed  it  because  it  was  ultraism.  and  also  be- 
cauee  it  was  not  true. 

Mr.  CHATFIELD  preferred  upon  reflection 
his  own  amendment  to  the  substitute  of  the 
gentleman  from  Ontario 

Mr.  WORDEN  then  felt  compelled  by  parlia- 
mentary courtesy  to  withdraw  his  substitute. 

Mr.  SHEPARD  hoped  not. 

Mr.  CHATFIELD  then  renewed  his  amend- 
ment, which  he  preferred  because  it  was  a  di*. 
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tinct  affirmative  proposition.  In  the  course  of 
some  remarks  which  he  made  in  support  of  his 
amendment  he  alluded  to  Mr.  Simmons'  denun- 
ciation of  Mr.  Worden's  proposition  as  ultra- 
ism.  He  said  almost  every  reform  suggested 
had  been  combatted  on  the  same  ground,  but  he 
was  sorry  the  gentleman  from  Essex  had  not 
discovered  that  these  ultra  reforms  were  darling 
measures  of  the  people.  He  warned  the  gentle- 
man from  Essex  that  the  men  who  took  this 
high  federal  ground  were  digging  their  own 
graves,  and  that  if  the  gentleman  from  Essex 
intended  to  stand  with  the  people  he  must  act 
and  go  with  the  people. 

Mr.  STETSON  urged  that  this  was  a  matter 
of  very  little  importance.  So  long  as  we  left  to 
the  people  the  higher  and  greater  qualifications 
of  integrity  and  capacity,  it  was  scarcely  worth 
while  to  insist  on  these  minor  qualifications  of 
age  and  residence.  They  were  necessarily  in- 
cluded in  the  greater. 

Mr.  R.  CAMPBELL  protested  against  a  fur- 
ther  consumption  of  time  on  this  question.  Gen- 
tlemen were  assuming  a  great  deal  who  sup- 
posed that  they  could  instruct  the  Convention  in 
regard  to  it.  It  was  high  time  we  stopped  talk- 
ing  and  went  to  work. 

Mr.  JORDAN  urged  that  this  question  had 
been  distinctly  settled  this  morning — and  he 
knew  of  no  reason  why  the  Convention  should 
change  its  judgment,  unless  it  was  the  maledic- 
tions of  the  gentleman  from  Otsego  (Mr.  Chat- 
field)  warning  his  political  friends  how  they 
voted  against  this  amendment,  and  his  opponents 
that  they  were  digging  their  graves  here  if  they 
dared  vote  against  it.  Mr.  J.  said  these  bug- 
bears had  no  terrors  for  him.  He  had  dug  his 
own  political  grave  some  15  years  ago,  by  re- 
tiring voluntarily  from  public  life.  And  he 
trusted  that  these  maledictions  from  the  would 
be  leader  of  the  responsible  majority  here, would 
not  frighten  members  into  a  change  of  their  re- 
corded and  honest  sentiments.  For  one  he  was 
willing  to  place  himself  before  this  people  on 
these  restrictions  of  30  years  of  age  and  5  years 
residence,  and  to  have  it  understood  that  in  vo- 
ting against  this  amendment  he  voted  for  those 
restrictions. 

Mr.  TALLMADGE  thought  the  proper  mo- 
tion would  be  a  motion  to  reconsider,  the  Con- 
vention having  decided  to  retain  these  qualifica- 
tions. Now,  he  went  as  far  in  trusting  the  people 
as  any  Jacobin  or  Radical.  But  that  was  not 
the  question.  It  was  whether  it  would  not  be 
expedient  and  prudent  to  guard  the  people  them- 
selves against  being  overawed  or  dragooned  into 
the  support  of  candidates  in  turbulent  times, 
by  an  actual  array  of  military  force.  At  the 
proper  time,  he  gave  notice  that  he  should  move 
to  amend,  so  as  provide,  in  addition  to  these 
qualifications  of  age  and  residence,  that  no  per- 
son shall  be  eligible  who  is  not  a  natural  born 
citizen,  or  who  shall  not  be  a  citizen  at  the  time 
of  the  adoption  of  this  constitution. 

Mr.  BRUNDAGE  said  he  desired  to  explain 
an  apparent  inconsistency.  He  had  voted  against 
retaining  this  qualification  of  age,  not  so  much 
because  he  thought  it  important  whether  it  was 
retained  or  not;  but  because  he  thought  all  these 
matters  would  be  attended  to  by  the  people, 
whether  their  attention  was  specially  called  to 


it  or  not,  in  the  Constitution.  At  the  same  time, 
he  had  received  information  from  home,  which 
led  him  to  believe  that  some  importance  was  at- 
tached to  these  restrictions  by  his  constituents  j 
and  though  his  own  opinion  was  different,  he 
felt  bound  to  carry  out  what  he  supposed  was 
their  wrish,  and  should  vote  accordingly  for  this 
qualification  of  five  years;  residence. 

Mr.LOOMIS  said  he  should  prefer  this  amend- 
ment to  the  section  as  it  stood,  but  for  the  fact 
that  it  would  exclude  electors  who  had  changed 
their  residence  five  months  before  an  election. 

Mr.  CHATFIELD  suggested  that  if  the  word 
qualified  was  struck  out,  it  would  relieve  it  of 
that  diffiulty. 

Mr.  LOOMIS  thought  not.  The  word  quali- 
fied wTas  mere  surplusage. 

Mr  CHATFIELD  replied  that  the  temporary 
loss  of  one's  vote,  at  a  single  election,  by  a 
change  of  residence,  did  not  make  him  any  the 
less  an  elector. 

Mr.  LOOMIS  thought  there  might  be  a  doubt 
about  this.  But  Mr.  L.  did  not  regard  this 
amendment  as  material,  except  that  it  seemed  to 
harmonize  with  the  genius  of  our  government. 
Still  the  objection,  he  mentioned,  was  a  serious 
one. 

Mr.  W.  TAYLOR  suggested  as  a  modifica- 
tion, his  proposition,  offered  in  committee  of  the 
whole— to  say,  every  person  who  had  the  qual- 
ifications of  an  elector,  save  those  of  county 
and  town  residence. 

Mr.  CHATFIELD  preferred  to  add  that  no 
change  of  residence  within  this  state,  should 
disqualify. 

Mr.  BRUCE  opposed  the  amendment.  He 
could  not  vote  for  it  without  overturning  the 
vote  he  had  already  given.  Nor  did  he  believe 
that  the  convention  were  prepared,  after  having 
solemnly  determined  to  retain  these  qualifica- 
tions, to  turn  round  and  obliterate  them,  under 
the  appeals  that  had  been  made  to  them.  He 
voted  against  the  qualification  of  age — but,  the 
majority  being  decided  against  him,  he  bowed  to 
the  decision  with  perfect  cheerfulness ;  and  he 
believed  the  convention  ought  to  adhere  to  its 
decision. 

Mr.  R.  CAMPBELL  here  moved  the  previous 
question,  but 

Under  intimations  from  all  quarters  that  there 
would  be  no  more  debate,  waived  it,  and 

Mr.  CHATFIELD'S  motion  to  amend  was 
negatived — ayes  43,  nays  71,  as  follows  : 

AYES— Messrs.  Archer,  Bascom,  Bergen,  Bowdish, 
Brown,  Burr,  Cambreleng,  R.  Campbell,  jr.,  Chatfield, 
Cook,  Cornell,  Danforth,  Dodd,  Dorion,  Flanders,  Har- 
ris, Hart,  Hunt,  Jones,  Kernan,  Loomis,  Mann,  Mur- 
phy, Nellis,  O'Conor,  Patterson,  Powers,  Russell, 
bhepard,  Stephens,  Stetson,  Swackhamer,  Taft,  W. 
Taylor,  Tilden,  Townsend,  Vache,  Van  Schoonhoven, 
Warren,  White,  Witbeck,  Worden,  W.  B.  Wright— 43. 

NAYS-Messrs.  Angel,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Bouck,  Brayton,  Bruce,  Brundage,  Bull,  D.  D. 
Campbell,  Candee,  Clark,  Clyde,  Conely,  Crooker, 
Cuddeback,  Dana,  Dubois,  Forsyth,  Gardner,  Gebhard, 
Graham,  Greene,  Harrison,  Hawley,  Hoffman,  Hotch- 
kiss,  Hunter,  A.  Huntington,  E.  Huntington,  Hutchin- 
son, Hyde,  Jordan,  Kemble,  Kingsley,  Kwkland,  Mc- 
Nitt,  Maxwell,  Miller,  Morris,  Nicholas,  Nicoll,  Par- 
ish,  Penniman,  President,  Rhoades,  Richmond,  Riker, 
Ruggles,  St.  John,  Salisbury,  Sears,  Shaw,  Sheldon, 
Simmons,  Smith,  E.  Spencer,  Stanton,  Stow,  Strong 
Taggart,  Tallmadge.J  J.  Taylor,  TuthiU,  W  aterbury 
Willard,  Wood,  A.  Wright,  Yawger,  Young,  Youngs- 
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Mr.  BRUNDAGE  offered  the  following,  as  a 
substitute  for  the  section  : — 

Every  citizen  who  has  been  a  resident  of  this  state 
for  five  years  next  preceding  the  election,  unless  ab- 
sent during  that  time  on  public  business  of  this  state, 
or  the  United  States,  shall  be  eligible  to  the  office  of 
Governor. 

Mr.  RICHMOND  remarked  that  we  had  al- 
ready voted  on  that  three  times. 

The  amendment  was  lost. 

Mr.TALLMADGE  offered  the  following  sub- 
stitute : — 

No  person  except  a  natural  born  citi2en,  or  a  citi- 
zen of  this  state  at  the  time  of  the  adoption  of  this 
constitution,  shall  be  eligible  to  the  office  of  Governor; 
neither  shall  any  person  be  eligible  to  that  office  who 
shall  not  have  attained  to  the  age  of  30  years,  and  been 
five  years  next  preceding,  a  resident  within  this  state. 

This  amendment  was  lost. 
Mr.  SHEPARD  moved  to  strike  out  and  in- 
sert : 

"  The  electors  of  this  state  are  competent  to,  and 
may  elect  any  one  of  their  number  to  the  office  of  Gov- 
ernor; and  no  elector  shall  be  rendered  ineligible  to 
such  office  by  any  change  of  residence  in  this  state." 

Mr.  RICHMOND  remarked  that  we  had  vo- 
ted on  that  four  times  this  morning. 

Mr.  CHATFIELD  asked  for  the  ayes  and 
noes  on  the  amendment,  and  they  were  ordered. 

Mr.  TILDEN  regarded  these  proceedings  as 
most  egregious  trifling.  He  hoped  the  vote  on 
this  proposition  would  evince  the  sense  of  the 
convention  in  regard  to  it. 

Mr.  LOOMIS  asked  if  it  was  in  order. 

The  PRESIDENT  ruled  that  the  proposition 
being  substantially  that  of  the  gentleman  from 
Otsego,  was  not  in  order. 

Mr.  STOW  moved  to  insert  after  the  word 
state : — 

"  Put  no  person  shall  be  deemed  to  have  lost  his  re- 
sidence by  reason  of  having  been  absent  during  that 
time  on  business  of  this  state  or  of  the  United  States. ;> 

The  PRESIDENT  ruled  that  this  was  sub- 
stantially what  had  been  struck  out — and  could 
only  be  reinserted  by  a  motion  to  reconsider. 

Mr.  STOW  moved  a  reconsideration  for  that 
purpose — which  motion,  under  the  rule, lies  over. 

The  second  second  was  then  adopted. 

The  third  section  was  then  read,  as  follows: — 

$  3  The  governor  and  lieutenant-governor  shall  be 
e.ected  at  the  times  and  places  of  choosing  members  of 
the  legislature.  The  persons  respectively  having  the 
highest  number  of  votes  for  governor  and  lieutenant- 
governor,  shall  be  elected;  but  in  case  two  or  more 
shall  have  an  equal  and  the  highest  number  of  votes 
for  governor,  or  for  lieutenant-governor,  the  two  hou- 
ses of  the  legislature  shall,  by  joint  ballot,  choose  one 
of  the  said  persons  so  having  an  equal  and  the  highest 
number  of  votes  for  governor  or  lieutenant-governor. 

Mr.  SIMMONS  offered  the  following.— 
Striks  out  all  after  the  word  legislature,  in  the  2nd 
line,  and  insert—"  The  persons  respectively  having  a 
majority  of  all  the  votes  given  respectively  for  Gover- 
nor and  Lieut.  Governor,  shall  be  elected  :— but  in  case 
no  two  persons  shall  have  received  respectively  a  ma- 
jority of  votes,  the  two  houses  of  the  legislature  at  its 
next  annual  session,  shall  forthwith  proceed  to  choose 
by  ballot  a  Governor  and  Lieut.  Governor,  from  all  the 
persons  voted  for  by  the  people ;  and  if  no  choice  is 
made  upon  the  first  ballot,  the  two  houses  in  joint  bal 
lot,  shall  continue  to  ballot,  until  a  choice  is  made,  re- 
jecting, after  each  such  successive  balloting,  all  votes 
given  in  the  next  balloting  for  the  two  persons  receiv- 
ing respectively  the  lowest  number  of  votes  by  the  peo- 
ple and  not  before  rejected." 

Mr.  SIMMONS  insisted  that  the  principle  of 
representative  government  required  that  the  ma- 
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jority  rule  should  be  practically  adopted  and  put 
in  force.  The  tendency  of  this  plurality  prin- 
ciple was  to  keep  up  a  sort  of  triangular,  if  not 
multiangular  state  of  parties,  very  much  to  the 
public  detriment.  He  had  lived  30  years  in  the 
state,  and  a  large  portion  of  the  time  under  a 
minority  Governor.  If  that  was  democracy — 
and  it  would  seem  from  the  learned  gentleman 
from  Otsego,  it  had  got  narrowed  down  to  very 
narrow  limits — true  democracy  had — the  pros- 
pect was  that  we  should  have  something  like  an 
infinite  divisibility  of  parties.  Here  would  be 
the  abolitionists,  the  old  and  new  Hunkers,  the 
Barnburners  old  and  new — the  Hartford  conven- 
tionists  too  would  be  divided  into  two  sections 
— for  they  did  not  all  agree  on  that  floor — and  he 
should  really  like  to  have  something  of  a  re- 
spectable faction  to  govern  the  state,  if  we  must 
be  governed  by  one.  It  had  been  suggested  that 
he  had  omitted  the  anti-renters.  He  begged 
pardon.  But  they  were  too  large  perhaps  to 
be  considered  a  faction.  They  would  hold  the 
balance  of  power  shortly.  Already  the  state 
was  divided  into  four  or  five  factions — and  in- 
stead of  that  wholesome  effect  which  the  exis- 
tence of  two  parties  was  calculated  to  produce, 
the  tendency  was  to  encourage  the  getting  up  of 
new  issues  or  hobbies  under  which  to  divide  up 
and  destroy  the  two  parties,  and  make  our  elec- 
tions a  mere  scramble  for  office.  He  might  be 
entirely  alone  in  this  vote.  But  that  was  of  no 
consequence  to  him.  For  notwithstanding  the 
salutary  warning  of  the  gentleman  from  Otsego, 
he  was  inclined  to  think  that  old  Moriah  and 
some  other  towns  in  his  county,  would  take  care 
of  him.  It  was  like  the  late  Mr.  Van  Rensselaer 
of  this  city,  who  when  asked  to  head  a  subscrip- 
tion for  a  church  or  some  such  object,  generally 
told  the  applicants  first  to  get  all  they  could  from, 
others,  and  then  to  draw  on  him  for  the  balance. 
Such  was  old  Moriah.  [A  laugh.]  Mr.  S.was 
for  reform,  and  he  hoped  to  see  the  professed 
friends  of  true  democracy  and  the  majority 
principle  coming  to  his  aid  in  this  amendment. 
He  was  for  giving  the  control  to  the  majority— 
not  to  a  faction  or  a  plurality.  » 

Mr.  A.  W.  YOUNG  briefly  urged  that  there 
had  been  discussion  enough  on  this  article,  and 
that  it  was  time  the  details  had  been  settled. 

Mr.  SIMMONS'  amendment  was  lost. 

The  third  section  was  then  adopted. 

The  fourth  section  was  then  read  as  follows: — 

§  4.  The  governor  shall  be  commander-in-chief  of  the 
military  and  naval  forces  of  the  state.  He  shall  have 
power  to  convene  the  legislature,  (or  the  Senate  only,) 
on  extraordinary  occasions.  He  shall  comimmicate  by 
message,  to  the  legislature  at  every  session,  the  condi- 
tion of  the  state,  and  recommend  such  matters  to  them 
as  he  shall  judge  expedient.  He  shall  transact  all  ne- 
cessary business  with  the  officers  of  government,  civil 
and  military  He  shall  expedite  all  such  measures  as 
may  be  resolved  upon  by  the  legislature,  and  shall  take 
care  that  the  laws  are  faithfully  executed.  He  shall,  at 
stated  times,  receive  for  his  services,  a  compensation 
to  be  established  by  law,  which  shall  neither  be  increa- 
sed nor  diminished  after  his  election  and  during  his  eon* 
tinuance  in  office. 

Mr.  WOOD  moved  to  add, 

"But  in  no  case  shall  he  receive  more  than  #4,000 
annually  7; 

The  proposition  was  negatived. 

Mr.  TALLMADGE  moved  to  strike  out  "con. 
tinuance  in  office,  and  insert  "term  of  office" — 
saying  that  the  word  continuance  might  imply 
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the  continuance  of  a  Governor  in  office  for  a  se- 
cond or  third  term. 

Mr.  STETSON  said  these  words  were  insert- 
ed at  his  instance,  and  avowedly  for  the  pur- 
pose of  avoiding  the  construction  the  gentleman 


proposed  to  gi\*e  to  the  section. 

Mr.  T's  amendment  was  lost,  and  the  fourth 
section  was  adopted. 

Adjourned  to  9  o'clock  to-morrow  morning. 


SATURDAY,  JULY  IS. 
Prayer  by  the  Rev.  J.  Knapp. 

VOLUNTARY  RESTRICTION  OF  DEBATE. 
Mr.  BURR  offered  the  following  resolution: — 
Resolved,  That  for  the  future  the  members  of  this 
Convention  will  voluntarily    restrict  themselves  in 
speaking,  so  that  on  any  question,  no  member  will  oc- 
cupy more  than  fifteen  minutes. 

Mr.  B.  said  his  object  was  indicated  by 
his  resolution,*  and  he  appealed  to  the  gentle- 
men composing  the  Convention,  if  there  was 
not  a  propriety,  nay  a  stern  necessity,  to  pur- 
sue  the  course  pointed  out.  The  Convention 
commenced  on  the  1st  of  June;  this  day  was  the 
18th  of  July-  they  had  therefore  spent  48  days, 
from  which,  if  6  Sabbaths  were  deducted,  42 
working  days  remained.  Again,  deduct  the  3 
holydays  which  they  had  appropriated,  and  there 
were  39  days  left  during  which  they  had  been  at 
work.  Of  that  number  20  days  were  spent  in 
arranging  the  preliminaries  of  their  business, 


rious  necessity  demanded  that  these  debates 
should  be  curtailed.  He  knew  not  the  motives 
of  gentlemen  in  using  the  arguments  they  did; 
but  it  was  a  fact  that  on  any  small  proposition, 
however  trivial,  they  had  four  or  five  eloquent 
speeches  on  each  side,  pouring  on  the  Conven- 
tion a  flood  of  argument,  to  establish  what  to 
him  looked  plain,  and  what  he  could  understand 
by  simply  reading  it.  Now  did  the  eloquent 
gentlemen  who  belonged  to  the  Convention  sup- 
pose that  it  was  necessary  for  them  to  pour  on 
the  lay  members  of  the  Convention  such  torrents 
of  argument  in  order  to  enlighten  their  minds, 
and  show  them  the  import  and  meaning  of  those 
sections?  If  they  do, he  must.be  permitted  to  say 
they  were  mistaken.  He  had  become  acquaint- 
ed with  a  large  number  of  gentlemen  who,  like 
himself,  were  plain  farmers,  yet  he  ventured  to 
say  not  one  amongst  them  needed  half  the  argu- 
ment that  had  been  used  to  convince  them  what 


and  19  were  consumed  in  debating,  mostly  the  i  was  the  proper  course  for  them  to  take  on  the 
celebrated  report  of  committee  number  five. —  I  questions  that  came  before  them  Now  would 
They  had  passed  upon  that  report  in  committee  j  not  the  gentlemen  who  are  in  the  habit  of  debat- 


of  the  whole,  and  yesterday  they  took  it  up  in 
the  house-  they  spent  the  whole  day  upon  it 
and  were  busily  employed  till  they  reached  the 
fourth  section,  which  is  now  under  considera- 
tion. There  were  still  seven  sections  to  consi- 
der, and  whether  they  were  to  finish  it  to-day 
was  problematical.  They  might  not;  but  he 
would  assume,  if  they  pleased,  that  it  would 
be  disposed  of.  Now  he  took  it  for  granted  that 
was  not  more  than  one-eighteenth  part  of  what 
they  had  to  do.  He  doubted  if  it  was  of  the 
average  length  of  the  reports  that  were  to  come; 
but  allowing  it  to  be  so,  if  they  continued  to  la- 
bor until  the  1st  of  October  and  beyond  that,  he 
verily  believed  they  could  not  go;  they  had  three 
and  two-third  days  for  the  consideration  of 
each  report.  Now  he  came  not  here  to  make 
speeches.  His  constituents  were  not  overhaul- 
ing the  daily  reports  for  his  doings  and  his  speech- 
es. They  did  not  expect  him  to  come  here  for 
that  purpose.  They  knew  his  inability  to  shew 
off  in  that  manner.  They  knew  he  made  no 
pretensions  to  commanding  eloquence.  But  they 
believed  that  he  possessed  some  common  sense — 
in  a  small  degree  at  least.  They  believed  he  had 
some  business  talent — that  he  was  capable  of  ta- 
king up  a  paper  like  the  Article  before  them,  of 
reading  its  sections,  and  of  examining  and  under 
standing  them  for  himself.  He  belived  they 
were  not  mistaken.  He  believed  he  had  that 
talent.  He  had  listened  during  the  time  they 
had  been  in  session  there  to  a  great  deal  of  elo- 
quence. By  many  speeches  he  had  been  edi- 
fied; by  others  he  had  been  instructed  and  de- 
lighted; nor  would  he  complain  if  he  were  longer 
to  sit  and  listen  to  these  streams  of  eloquence, if 
he  believed  they  had  the  time  to  spare.  But  as 
he  remarked  before,  it  seemed  to  him  an  impe- 


ing  these  questions,  and  over  debating  them — 
would  they  not  conform  to  some  rule  as  inti- 
mated by  this  resolution?  If  the  question  were 
put  from  the  Chair  whether  they  had  not  had 
too  much  debating  thus  far,  he  ventured  to  say 
there  would  be  one  universal  response,  and  that 
response  would  be  "  aye."  It  was  in  the  mouth 
of  every  man,  every  member  of  the  Convention, 
that  they  took  up  too  much  time  in  debating. 
But  he  would  not  enlarge  lest  he  might  be  ac- 
cused of  taking  up  more  than  his  share  of  time. 

Mr.  NICOLL  said  the  getleman's  resolution 
was  worthy  of  approval.  It  was  really  time 
that  they  should  do  something ;  but  with  all  due 
respect,  he  suggested  if  the  resolution  was  not 
impracticable.  The  gentleman  must  know  that 
a  great  many  subjects  ought  to  be  explained 
which  could  not  be  done  in  speeches  of  fifteen 
minutes.  He  hoped  therefore  that  the  Conven- 
tion would  be  satisfied  with  the  object  of  the 
mover,  and  lay  the  resolution  on  the  table.  He 
hoped  the  necessary  effect  would  be  produced, 
and  that  the  debate  would  be  curtailed  ;  but  he 
repeated  there  could  not  be  such  a  restriction  as 
that  which  the  gentleman  proposed.  He  hoped 
the  gentleman  would  withdraw  his  resolution. 
It  was  sufficient  for  the  Convention  to  under- 
stan  the  sentiments  of  the  lay  members  ;  and 
if  the  gentleman  did  not  withdraw  it,  he  should 
move  to  lay  it  on  the  table. 

Mr.  S  WACKHAMER  suggested  that  it  should 
be  referred  to  the  committee  on  rules. 

Mr.  NICOLL  concurred  in  that  view  and 
hoped  it  would  go  to  the  committee  on  rules. 

Mr.  BURR  said  perhaps  his  resolution  had 
answered  the  purpose ;  he  would,  therefore 
withdraw  it 

It  was  withdrawn  accordingly. 
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ORDER  OF  BUSINESS. 
Mr.  LOOMIS  offered  the  following  resolution: 
Resolved,  That  it  is  the  duty  of  the  Convention  to 
proceed,  without  delay,  to  the  consideration  of  the 
restrictions  proper  to  be  established  against  special 
legislation,  and  the  creation  of  public  debt,  and  the 
reorganization  of  the  legislature,  and  judicial  depart- 
ments of  the  government. 

Mr.  L.  said  he  felt  constrained  to  call  the  at- 
tention of  the  Convention  to  the  order  of  its  bu- 
siness.    He  did  so,   more  especially,  in   conse- 
quence of  the  unceremonious   manner  in  which 
the  report  of  the  select  committee  was  yesterday 
laid  on  the  table,  on  the  motion  of  the  gentleman 
from  Oneida  (Mr.  Kirkland,)   after  an   argu- 
ment from  him  without   hearing  the  other  side. 
It  appeared  to  him  that  the  Convention  must  be 
satisfied   that  it  was  called  for  the  purpose  of 
discussing  and  settling  certain  great  and  impor- 
tant questions — that   there  were  particular  and 
prominent  subjects  before  the  people,  which  in- 
duced them   to   call   this  Convention  together, 
among  which,  were  those   subjects  that  were 
likely  to  come  up  first  for  consideration.     The 
length  of  time  that  had  elapsed  was  now  seven 
weeks — half  the  time,  perhaps,  that  ought  to  be 
spent  on   the  whole  subject — and  yet  they  had 
not  touched   any  one   of  those  questions  which 
the  Convention   was   called  to   consider.     The 
powers  and  duties  of  the   Executive,  so  far  as 
they  have  been  settled  in  the  debate  which  they 
had  been  going  through  for  the  last  few  weeks, 
were  not   subjects  agitated  and  brought  to   the 
public  attention,  and  might  have  been  left  to  the 
last.     The  subject  which  would  come  up  next, 
if  the  Convention  should  fail  to  establish  an  or- 
der, was  one  to  which  the  public  attention  had 
not  been  called    and  yet  it  was  a  subject  that 
would  be  fruitful  of  debate,  more  than  any  oth- 
er— he  alluded  to  the  bill  of  rights.     That  was 
the  next  in  order — (cries  of  "Oh  no,  that's  a 
mistake.")     Now  who  ever  heard  as  an  induce- 
ment to  call  this  Convention,  any  lack  of  decla- 
ration on  that   subject?     It  was  not  fair,  then, 
when  they  were   called  for  certain  great  and 
important    objects,     to    start    their     business 
with  those  of   less  importance,  to  which   the 
publie  attention  has  not  been  called.  He  thought 
it  was  time — and  in  that  opinion   he  hoped  the 
Convention  would  concur — to  take  up  those  sub- 
jects to  which  public  attention  had  been  called. 
The  gentleman  from  Oneida   yesterday  in  mov- 
ing to  lay  the  report  on  the  table,  after  making  a 
speech  himself,  did  it  under  color  that  it  would 
take   up   time  to  consider  it    Take  up  time  to 
settle    the   order  of   business,  after  taking   up 
three  weeks  on  questions  for  which   the  Con- 
vention was  not  called  together  !     He  hoped  the 
resolution   would  be   adopted,  and   then   these 
questions  of  less  importance  could  be  discussed, 
if  they  pleased,  after  they  had  got  through  the 
rest.     It  was  with  this  view  a  few  days  ago  he 
felt  constrained — and  he  did  so  with  the  advice 
of  many  members  here — to  offer  his  resolution 
to  settle  the  order  of  business.     He  had  no  par- 
ticular choice  as  to  precedence,  except  to   take 
up  first  the  great  subjects   which   have  agitated 
the  public  mind— those   subjects  on  which  dele- 
gated power  has  been  abused,  and  in  which  we 
have  lacked  constitutional  provisions — and  he 
should  not  have  the  slightest  feeling  if  the  Con- 
vention should  establish  any  other  order  than 


that  reported  by  the  special  committee.  He  had 
felt  bound  to  offer  this  resolution,  that  he  might 
submit  these  remarks  on  this  question,  for  in 
calli»|  for  the  order  of  business  lie  should  not 
have  been  at  liberty  to  do  so  ,•  and  he  was  free 
to  say  that  his  object  was  to  take  up  this  ques- 
tion this  morning  and  dispose  of  it.  They  should 
probably  to-day  get  through  the  report  of  the 
committee  of  the  whole,  now  before  the  Con- 
vention, and  proceed  to  the  next  subject,  and  he 
deemed  it  important  to  settle  what  shall  be  the 
order,  and  what  shall  be  the  next  subject.  He 
hoped  there  would  be  no  serious  debate  on  this 
question  of  priority  of  business.  It  did  not  be- 
come him,  with  that  view  to  state  the  reasons 
why  he  had  placed  them  in  the  order  in  which 
they  stood  in  the  resolution,  but  he  would  do  so 
if  it  were  desired. 

Mr.  KIRKLAND  said  the  gentleman  from 
Herkimer  had  announced  his  intention  in  offer- 
ing this  resolution  to  be  to  hang  a  speech  upon 
it.  Now  they  could  not  spare  time  for  these 
discussions.  This  resolution  did  not  propose 
any  mode  of  action.  It  only  says  abstractedly 
that  so  and  so  should  be  done.  But  it  was  com- 
petent for  the  members  to  decide  as  the  questions 
arose  what  should  be  the  order  of  business  with- 
out prescribing  it  in  advance.  He  desired  to 
leave  things  according  to  their  natural  course, 
and  the  house  could  pass  upon  them  without 
much  discussion  ;  but  if  they  attempted  to  pre- 
scribe an  inflexible  rule,  the  whole  day  would  be 
consumed  in  discussing  the  several  propositions. 
The  resolution  as  it  stands,  would  tend  to  no 
practical  result  j  it  advises  and  recommends 
no  particular  action,  recommending  simply  an 
abstract  proposition,  and  he  apprehended  they 
could  not  properly  spend  their  time  on  proposi- 
tions that  were  merely  abstract,  and  leading  to 
no  result.  He  again,  as  yesterday,  moved  to 
lay  the  resolution  on  the  table. 

Mr  WARD  desired  the  gentleman  from  Onei- 
da to  withdraw  that  motion  to  enable  him  to  say 
a  word  or  two. 

Mr.  KIRKLAND  withdrew  it  accordingly. 
Mr.  WARD  said  he  had  but  one  word  to  say. 
They  had  no  rule,  it  was  well  known,  respect- 
ing the  order  of  business,  and  therefore  the  gen- 
tleman from   Herkimer  did  right  in  presenting 
the  resolution  which  had  been  laid  on  the  table, 
to   establish   what  the  order  should  be.    How 
was  it  in  all  other  legislative  bodies  ?    It  was 
that  a  general  order  was  adopted,  upon  which 
every  bill  as  reported  was  entered,  and  they  were 
taken   up   in  their  order.     In  this  Convention 
there   was  no    such    general    order.       It  was 
therefore  important  that  some  rulefshould  be 
adopted   in   regard  to  it,  raftier   than  leave  the 
subject  to   be  taken  up  at  the   wish  of  any  one 
man.     He  desired  then  that  it  should  be  consid- 
ered and   that  this  resolution   would  not  be  laid 
on  the  table.     They  had  no  desire  to  discuss  it ; 
none   at  all  •  but  it   was  wise  and  prudent  that 
they  should  establish  some  rule. 

Mr.  TALLMADGE  said  they  could  not  adopt 
the  order  which  had  been  reported,  for  several 
of  the  great  committees  had  not  yet  reported. — 
There  were  other  reports  already  made,  that 
were  of  more  importance  than  some  of  those  to 
which  the  gentleman  from  Herkimer  wished  to 
give  preference.    He  enumerated  several  ques- 
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tions  of  great  importance,  wnich  required  early 
attention,  amongst  which  was  the  one  embra- 
cing the  rights  of  married  women,  and  those  pe- 
culiar cases  of  oppression  in  which  witnesses 
are  incarcerated  in  jail,  to  appear  against  fel- 
ons, while  those  very  felons,  by  the  aid  of  their 
friends,  have  obtained  bail,  and  are  running  at 
large.  He  ventured  to  say  that  the  Convention 
would  be  astonished  when  the  developments 
were  all  made  on  this  subject.  He  renewed  the 
motion  to  lay  on  the  table. 

The  motion  prevailed  to  lay  on  the  table — 49 
voting  in  the  affirmative  and  32  in  the  negative. 

Mr.  LOOMIS  then  called  for  the  consideration 
of  the  report  of  the  select  committee,  which  was 
laid  on  the  table  yesterday,  and  on  that  he  call- 
ed for  the  yeas  and  nays.  The  yeas  and  nays 
were  ordered,  and  resulted  thus — yeas  47,  nays 
57,  as  follows: 

AYES — Messrs.  Angel,  Brundage,  Cambreleng,  R. 
Campbell,  jr.,  Clyde,  Cornell,  Cuddeback,  Dana,  Dan- 
forthj  Dorlon,  Greene,  Harrison,  Hart,  Hoffman  A. 
Huntington,  Hutchinson,  Jones,  Jordan,  Kemble,  Ker- 
nan,  Kingsiey,  Loomis,  Mann,  McNitt,  Maxwell,  Mor- 
ris, Nellis,  Nicoll,  Powers,  President,  Rhoades,  Rug- 
gles,  Russell,  Salisbury,  Sears,  Sheldon,  E,  Spencer, 
Stephens,  Stetson,  Taft,  W.Taylor  Tuthill,  Ward, 
White,  Witbeck,  Wood,  Youngs— 47. 

NOES— Messrs  Archer,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Bascom,  Bouck,  Bowdish,  Brayton,  Brown, 
Bruce,  Bull,  Burr,  D.  D.  Campbell,  Candee,  Chatheld, 
Conely,  Cook,  Crooker,  Dubois,  Flanders,  Gardner, 
Gebhard,  Harris,  Hawley,  Hotchkiss,  E.  Huntington, 
Hyde,  Kirkland,  Miller,  Murphy,  Nicholas,  O'Conor, 
Parish,  Patterson,  Penniman,  Richmond,  Riker,  St. 
John,  Shaver,  Shaw,  Shepard.  Simmons,  Smith,  Stan- 
ton,  Stow,  Swackhamer,  Taggart,  Tallmadge,  J.  J. 
Taylor,  Van  Schoonhoven,  Warren,  Waterbury,  Wil- 
lard,  Worden,  A.Wright,  WVB.Wright,  Yawgcr,  Young 
—57. 

So  the  Convention  refused  to  consider  the  re- 
port. 

RESOLUTION  DAY. 

Mr.  BROWN  offered  the  following  resolu- 
tion:— 

Resolved,  That  resolutions  except  such  as  shall  be 
reported  from  standing  or  select  committees,  shall  be 
offered  on.  Monday  morning  of  each  week,  and  at  no 
other  time. 

A  conversation  ensued  on  the  propriety  of  a- 
dopting  this  resolution  to  save  the  time  that  was 
consumed  daily  in  the  discussion  of  resolutions 
offered  on  individual  responsibility,  many  of 
which  were  of  no  earthly  utility.  In  the  discus- 
sion Messrs.  BROWN,  CHATFIELD,  BAS- 
COM,  HOFFMAN,  SALISBURY  and  DAN- 
FORTH  took  part.  The  resolution  was  then 
referred  to  the  committee  on  rules. 

The  PRESIDENT  presented  to  the  Conven- 
tion a  communication  from  Mr.  Wm.  Paxton 
HallettofNew  York,  respecting  the  complaint 
made  by  Mr.  Burtis  Skidmore  of  his  official  con- 
duct, into  whieh  he  invited  a  rigid  investigation. 
It  was  referred  to  the  committee  on  the  judiciary. 
EXECUTIVE  DEPARTMENT. 

The  Convention  then  resumed  the  unfinished 
business  of  yesterday,  being  the  report  of  the 
committee  of  the  whole  of  the  article  on  the 
powers  and  duties  of  the  Executive.  The  fourth 
section  being  under  consideration, 

Mr.  FLANDERS  said  it  had  been  suggested 
to  him  that  this  section  was  not  comprehensive 
enough.  He  quoted  from  other  constitutions  to 
show  how  this  matter  was  received  in  other 


states,  and  then  moved  to  amend  by  adding  in 
the  second  line,  after  the  words  "the  Governor 
shall  be  commander  in  chief  of  the  military  and 
naval  forces  of  the  state,"  the  words  "except 
when  they  shall  be  called  into  the  actual  ser- 
vice of  the  United  States" — and  after  the  word 
"forces"  in  the  second  line,  the  words  "and  of 
the  militia." 

Mr.  SALISBURY  objected  to  the  amendment 
on  the  ground  that  the  section  itself  had  been 
approved  and  passed  over  on  Friday. 

Mr.  PATTERSON  objected  to  the  amend- 
ment, because  he  thought  the  section  was  better 
as  it  stands.  When  our  military  and  naval  for- 
ces should  be  called  into  the  service  of  the  Uni- 
ted States  was  the  very  time  when  he  wished 
them  to  be  commanded  by  our  own  Governor, 
which  this  amendment  would  prevent. 

Mr.  WARD  supported  the  amendment.  The 
term  admiral  of  the  navy  was  properly  in  the 
constitution  of  1777,  because  being  an  indepen- 
dent colony  at  that  time,  we  were  entitled  to 
have  both  our  own  land  and  naval  forces;  but 
subsequently  all  such  power  was  conferred  on 
the  U.  S.  government.  The  Governor  is  now 
commander  in- chief  of  our  militia;  but  a  small 
portion  of  our  militia  might  be  called  into  the 
general  service  and  the  Governor  could  not  then 
be  their  commander-in-chief,  that  power  being 
vested  in  the  President  of  the  United  States. — 
The  amendment,  therefore,  was  necessary  to 
obviate  any  difficulty  that  might  occur. 

Mr.  BROWN  thought  the  honorable  chair- 
man of  the  military  committee  entirely  mistaken, 
and  that  the  section  was  correct  as  it  stood,  as 
in  any  such  event  the  Governor  must  neces- 
sarily hold  his  command  in  subordination  to  the 
President 

Mr.  FLANDERS  said  he  had  renewed  the 
amendment  in  deference  to  the  opinion  of  others, 
aud  contrary  to  his  own.  He  now  withdrew  the 
amendment. 

Mr.  WARD  renewed  it. 

Mr.  SIMMONS  said  it  struck  him  the  phrase- 
ology of  the  fourth  section  was  wrong,  and 
would  be  unconstitutional  without  the  amend- 
ment or  something  equivalent  to  it.  He  should 
prefer  to  have  the  word  "  militia"  omitted,  but 
he  would  rather  have  it  there  than  lose  the 
whole  amendment.  What,  he  inquired, was  the 
meaning  of  the  words  "  commander-in-chief?" 
If  the  organic  law  of  this  state  declared  the  Go- 
vernor to  be  commander-in-chief  of  the  forces  of 
the  state,  absolutely  and  unqualifiedly,  without 
distinction  of  time,  whether  of  war  or  peace, 
then  the  Governor  was  so  as  far  as  the  consti- 
tution could  make  him  so;  and  the  only  way  he 
could  cease  to  be  commender-in-chief  and  sub- 
ordinate to  the  President,  in  conformity  to  the 
United  States  constitution,  was  by  construction. 
He  thought  the  language  of  the  constitution 
should  be  plain  and  unambiguous. 

Mr.  O'CONOR  advocated  the  amendment. 
By  the  U.  S.  constitution,  the  President  is  the 
commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several 
states  when  called  into  th?  actual  service  of  the 
United  States,  and  he  contended  there  could  not 
be  two  commanders-in-chief. 

Mr.  VAN  SCHOONHOVEN  thought  the  sec 
tion  was  correct  without  the  amendment.    The 
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Governor  would  be  commander-in-chief  in  the 
state,  but  when  the  militia  were  called  into  the 
service  of  the  United  States  they  become  United 
States  troops,  and  would  be  under  the  command 
of  the  President. 

Mr.  W.  TAYLOR  and  Mr.  CONELY  contin- 
ued the  discussion. 

The  amendment  was  then  negatived,  and  the 
fourth  section  was  adopted. 

The  fifth  section  was  then  read  as  follows:-— 

$  5.  The  governor  shall  have  power  to  grant  re- 
preives  and  pardons  after  conviction  for  all  offences 
except  treason  and  cases  of  impeachment.  He  may 
commute  sentence  of  death  to  imprisonment  in  a  state 
prison  for  life.  He  may  grant  pardons  upon  such  con- 
ditions and  with  such  restrictions  and  limitations  as  he 
may  think  proper.  Upon  convictions  for  treason,  he 
shall  have  power  to  suspend  the  sentence  until  the  case 
shall  be  reported  to  the  legislature  at  its  next  meeting. 
He  shall  in  his  annual  message  communicate  to  the 
legislature  each  such  case  of  reprieve,  commutation 
and  pardon  granted  by  him  since  his  next  previous  an- 
nual message,  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  sentence  and  its 
date,  and  the  date  of  the  commutation,  pardon  or  re- 
prieve. 

Mr.  SHEPARD  moved  to  amend  by  inserting 
the  word  "  commutations"  in  the  first  line,  after 
the  words  u  the  Governor  shall  have  power  to 
grant  reprieves" — and  to  strike  out  the  words  in 
the  3d,  4th,  5th  and  6th  lines  as  follows:— '*  He 
may  commute  sentence  of  death  to  imprisonment 
in  a  state  prison  for  life.  He  may  grant  par- 
dons upon  such  conditions,  and  with  such  re- 
strictions and  limitations  as  he  may  think 
proper." 

Mr.  HOFFMAN  thought  the  amendment  as 
well  as  the  entire  section  deserved  some  consid- 
eration, inasmuch  as  he  doubted  if  the  Conven- 
tion really  designed  to  confer  on  the  Governor 
all  the  authority  without  any  power  on  the  part 
of  the  legislature  to  interpose  to  modify  it  by 
law. 

Mr.  O'CONOR  suggested  a  modification  of 
the  amendment,  viz:  to  strike  out  the  words — 
"  he  may  commute  sentence  of  death  to  impris- 
onment in  a  state  prison  for  life.  He  may  grant 
pardons." 

Mr.  SHEPARD  accepted  the  modification. 

Mr.  TILDEN  said  the  practice  had  been  for 
the  Executive  to  commute  sentences,  that  power 
being  supposed  to  be  derived  from  the  clause 
giving  him  authority  to  grant  pardons  and  re- 
prieves generally.  Pardons  had  also  been  granted 
to  take  effect  after  the  lapse  of  a  specified  time 
from  1  to  4  years.  This  had  the  effect  of  short- 
ening or  commuting  a  sentence,  though  it  was  of  | 
very  doubtful  propriety.  He  desired  that  all 
doubts  should  now  be  settled  ;  and  he  agreed 
with  the  gentleman  from  Herkimer,  (Mr.  Hoff- 
man,) that  some  power  should  be  reserved  to 
the  legislature  to  prescribe  rules  by  which  the 
Executive  should  grant  pardons.  This  might 
tend  to  lessen  the  multiplicity  of  applications 
for  Executive  clemency,  and  the  duty  of  the 
Governor  in  that  respect.  He  hoped  the  amend- 
ment would  prevail. 

Mr.  CROOKER  favored  the  amendment,for  it 
would  effect  the  object  he  had  sought  to  accom- 
plish, of  giving  the  Governor  power  to  commute 
sentences  for  a  term  of  years.  He  was  however 
not  satisfied  to  retain  in  the  hands  of  the  Gov- 
ernor alone  so  onerous  a  duty  and  so  tremen- 


dous a  power.    He  understood  the  applications 
for  pardon  amounted  to  600  per  annum. 

Mr.  TILDEN  said  they  were  often  800  or 
1,000. 

Mr.  CROOKER  said  if  that  was  so  and  they 
were  made  upon  petition,  affidavit,or  statement, 
much  4ime  would  be  occupied  in  their  conside- 
ration, and  in  the  correspondence  necessarily  at- 
tendant thereon.  He  thought  the  Governor 
should  be  greatly  relieved  from  the  burden  of 
that  dut}-,  or  that  he  should  be  controlled,  or 
guided  or  aided  therein,  by  some  other  tribunal. 

Some  conversation  ensued  in  relation  to  the 
construction  of  the  sentence,  in  which  part  was 
taken  by  Messrs.  TILDEN,  STETSON, 
CROOKER,  CHATFIELD,  and  KIRKLAND. 
Messrs.  VAN  SCHOONHOVEN  and  TAG- 
GART  then  continued  the  debate  on  the  amend- 
ment. 

Mr.  CHATFIELD  proposed  to  amend  so  as 
to  retain  the  section  down  to  the  word  limita- 
tions, in  the  4th  line,  and  then  substitute  the 
words  "  as  may  be  prescribed  by  law,"  for  the 
words  "  as  he  may  think  proper." 

Mr.  HOFFMAN  was  in  favor  of  the  amend- 
ment of  the  gentleman  from  Otsego.  He  was 
not  one  who  believed  that  the  interests  of  socie- 
ty required  the  abolition  of  capital  punishment. 
One  objection  to  the  abolition  of  capital  punish- 
ment, was  the  danger  that  there  would  be  of  the 
murderer  again  being  turned  loose  on  society  to 
endanger  the  security  of  life.  It  had  been  said, 
"  I  would  go  with  you  and  vote  with  you,  if  I 
could  feel  assured  that  the  murderer,  guilty  of 
blood,  shall  be  confined  for  life, without  the  pow- 
er of  commutation."  If  the  amendment  to  the 
amendment,  submitted  by  the  gentleman  from 
Otsego,  were  adopted,  the  Governor  would  have 
power  to  commute  for  imprisonment  for  life, 
leaving  power  with  the  legislature  to  make  all 
other  regulations.  But  if  power  were  given  to 
the  Governor  to  turn  loose  a  convicted  murder- 
er, society  would  have  no  security,  and  they 
must  take  arms  to  defend  themselves. 

Mr.  SIMMONS  opposed  the  amendment  of  the 
gentleman  from  Otsego,  but  was  in  favor  of  the 
amendment  of  the  gentleman  from  New- York. 
He  said,  here  they  had  arrived  at  a  point  of  some 
consequence,  for  the  question  was  whether  the 
legislature  should  have  the  supreme  control  over 
the  pardoning  power,  or  whether  it  should  be 
vested  in  the  Executive.  If  the  legislature  should 
have  the  power  to  direct  the  Executive  in  the 
exercise  of  the  pardoning  power,  it  would,  in 
effect  be  appropriating  the  Executive  power,  and 
making  the  Executive,  in  the  language  of  Mr. 
Jefferson,  a  mere  directory.  And  if  the  exer- 
cise of  that  power  were  restricted  before  the 
commission  of  the  offence,  it  would  tend  to  de- 
stroy its  value  and  weaken  the  criminal  code  as 
a  motive  for  action — and  he  quoted  from  Story 
an  argument  in  favor  of  vesting  the  pardoning 
power  in  the  Executive  alone;  and  said  he  desi- 
red, in  the  language  of  that  great  jurist,  to  leave 
that  power  unfettered  and  unrestricted  in  the 
hands  of  the  Executive. 

Mr.  MORRIS  explained  the  section  and  the 
object  of  the  committee  in  framing  it.  He  said 
in  reference  to  that  portion  of  the  section  which 
gave  the  Governor  power  to  grant  pardons,  un- 
der such  restrictions  and  limitations  as  he  may 
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think  proper,  that  it  was  a  power  which  could 
be  appreciated  in  New-York  and  other  large  cit- 
ies, where  some  very  genteel  citizens  were 
London  pickpockets.  It  was  not  to  be  used  to 
send  our  criminals  to  other  countries,  but  for 
the  purpose  of  sending  back  criminals  that  had 
been  disgorged  upon  us.  It  was  a  well  known 
fact  that  criminals  from  other  countries  were 
sent  here.  He  cited  the  instance  of  a  German 
Swiss  that  murdered  a  family  on  Long  Island, 
and  who,  it  was  found  out,  had  committed  a  si- 
milar crime  in  his  own  country,  for  which  he 
was  pardoned  that  he  might  come  here.  Mr. 
M.  saw  nothing  hard  to  understand,  or 
•conflicting  in  this  section,  as  it  stood  before 
this  word  only  was  put  in.  Without  it,  the 
section  authorized  the  Governor  in  all  cases 
to  commute  the  punishment  of  death  to  impri- 
sonment for  life.  That  included  treason.  But 
the  only  objection  was  that  the  Governor  him- 
self might  commit  treason.  But  in  such  a  case 
impeachment  would  precede  a  conviction  for 
treason,  and  he  would  then  be  no  longer  Gover- 
nor. 

Mr.  STETSON  spoke  of  the  emissaries  of  the 
Oovernor. 

Mr.  MORRIS  replied  that  the  emissaries  of  the 
Governor  might  be  also  emissaries  of  a  majori- 
ty of  the  Senate — and  the  very  tribunal  proposed 
here  might  be  incapacitated  to  act  as  much  as 
the  Governor  himself. 

Mr.  CHATFIELD  called  to  order.  The  ques- 
tion of  treason  was  not  embraced  here. 

Mr.  MORRIS  was  very  glad  the  gentleman 
stopped  him — else  he  might  have  gone  on  a  half 
an  hour  longer  than  he  intended.  If  the  same 
kindness  had  been  extended  to  others,  we  should 
not  have  had  his  learned  friend's  speech,  (Mr. 
Burr.)  Mr.  M.  went  on  to  say  that  he  object- 
ed to  this  amendment  because  it  was  not  merely 
an  alteration  of  verbiage  but  of  th*e  meaning  of 
the  section.  If  the  Convention  desired  so  to  al- 
ter the  meaning  they  would  vote  for  it. 

Mr.  RHOADES  sustained  Mr.  Chatfield's 
amendment.  The  power  of  pardon  was  a  dan- 
gerous power,  and  ought  to  be  restrained.  So 
with  the  power  of  commutation.  If  the  pend- 
ing amendments  were  rejected,  he  should  move 
to  give  this  power  to  the  Governor,  by  and  with 
the  advice  and  consent  of  the  chief  justice  of  the 
supreme  court  and  the  Attorney  General.  He 
would  also  have  it  in  the  power  of  the  legisla- 
ture to  prescribe  the  form  of  application  for  par- 
don—for he  believed  that  it  would  very  much 
diminish  the  number,  if  it  was  known  that  pub- 
licity would  be  given  to  them,  and  to  the  names 
of  those  signing  the  application. 

Mr.  CHATFIELD  urged  the  necessity  c-f 
giving  the  legislature  power  to  prescribe  gener- 
al restrictions  and  limitations  of  the  pardoning 
power— that  they  might  be  known  and  under- 
stood. Otherwise  juries  would  exercise  that 
mercy  which  they  doubted  the  power  of  the 
Governor  to  exercise. 

Mr.  SIMMONS  asked  what  the  difference 
would  be  between  such  regulations  and  the  cri- 
minal code  itself?  The  very  nature  and  essence 
■of  the  pardoning  power,  consisted  in  the  im- 
perfection  of  any  human  regulations,  on  account 
of  their  generality,  to  meet  special  and  unfor- 
eseen cases. 


Mr.  CHATFIELD'S  amendment  was  lost  36 
to  57. 

Mr.  TAGGART  moved  to  amend  by  adding 
after  the  word  proper. — 

"  But  the  legislature  may  by  law  limit,  regulate  or 
prohibit  the  exercise  by  the  Governor  ot  the  power  to 
grant,  pardons  after  convictions  for  murder,  or  to  grant 
conditional  pardons." 

This  was  lost,  and  Mr.  Shepard's  amendment 
adopted. 

Mr.  CHATFIELD  moved  to  strike  out  the 
words  "of  the  criminal,"  and  insert  "thereof." 
Agreed  to. 

Mr.  RHOADES  moved  to  insert  after  the 
word  proper:— 

11  But  commutation  of  the  sentence  of  death  to  im- 
prisonment in  the  state  prison,  shall  be  made  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the 
Chief  Justice  of  the  Supreme  Court  and  the  Attorney 
General  of  this  state;  and  in  such  cases  the  pother  of 
pardon  shall  not  be  exercised  by  the  Governor  except 
with  the  advice  and  consent  of  the  Chief  Justice  and 
Attorney  General." 

This  amendment  was  lost. 

Mr.  CLYDE  proposed  to  transpose  tne  word 
"  only,"  so  that  it  should  follow  treason. 

Mr.  TILDEN  thought  the  word  unnecessary. 

Mr.  Clyde's  motion  was  lost 

Mr.  TALLMADGE  moved  to  strike  out  the 
word  "only."     Carried— 47  to  21. 

Mr.  STOW  moved  to  insert  after  the  word 
proper — 

"  But  the  legislature  may  by  law  require  that  notice 
shall  be  given  to  the  district  attorney  of  the  county 
where  the  tiial  was  had,  or  to  the  judge  before  whom 
the  cause  was  tried,  or  to  both  said  district  attorney 
and  judge,  before  a  pardon  shall  be  granted;  and  the 
legislature  may  require  the  Govornor  to  communicate 
to  them  the  reasons  for  which  a  pardon  was  granted.' 7 

Mr.  PATTERSON  thought  the  latter  part  of 
the  amendment  unnecessary.  The  section  al- 
ready provided  for  that. 

Mr.  STOW  replied  that  his  amendment  was 
designed  to  authorize  a  call  for  the  reasons  in 
detail  in  particular  cases — besides  compelling  in 
all  cases  notice  to  public  officers  of  the  pendency 
of  such  applications. 

Mr.  HOFFMAN  said,  if  the  amendment  of 
the  gentleman  from  Otsego  had  prevailed,  then 
there  would  have  been  force  and  propriety  in 
the  amendment.  Rut  as  the  Convention  had 
settled  that  the  terms,  limitations  and  conditions 
on  which  the  pardoning  power  should  be  exer- 
cised, should  rest  exclusively  with  the  Execu- 
tive, why  should  the  legislature  call  on  him  for 
his  reasons?  After  he  had  exercised  the  power 
of  what  use  would  it  be  to  call  on  him,  except 
to  get  up  a  newspaper  discussion  about  it? 

Mr.  NICOLL  urged  that  it  would  be  a  re- 
straint on  the  Executive,  to  know  that  the  facts 
on  which  he  based  his  action,  in  all  cases  might 
be  called  for  and  published. 

Mr.  PATTERSON  moved  to  strike  out  the 
latter  part  of  the  amendment.  It  imposed  too 
much  on  the  Executive,  and  it  might  be  impoli- 
tic for  the  Executive  to  communicate  all  the 
reasons  on  which  he  might  have  acted. 

Mr.  STOW  had  left  it  discretionary  with  the 
legislature  to  call  ior  this  information — and  it 
was  not  to  be  supposed  that  they  would  make 
calls  on  the  Executive  in  a  doubtful  case,  with- 
out the  usual  reservation,  "if  not  inconsistent 
with  the  public  interest."    His  object  was  to 
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hold  the  Executive  to  his  accountability  in  these 
matters,  which  could  not  be,  so  long  as  the  mo- 
tive of  his  action  was  locked  up  in  his  own  breast. 
Mr.  VAN  SCHOONHOVEN  thought  it  sin- 
gular that  those  who  went  lor  giving  the  Gover- 
nor the  unlimited  power  of  pardon,  should  dis- 
trust him  so  far  as  to  desire  this  check  on  him, 
if  that  could  be  called  a  check  which  no  one  pre- 
tended could  be  of  any  avail,  as  it  could  only 
come  into  use  when  all  the  mischief,  if  any,  was 
done. 

Mr.  STOW  replied  that  this  information  might 
lead  to  an  impeachment.  But  there  was  still 
another  tribunal — that  of  public  opinion — which 
gentlemen  seemed  to  overlook. 

Mr.  CHATFIELD  asked  if  the  gentleman 
would  compel  the  Governor  to  furnish  evidence 
against  himself? 

Mr.  STOW  replied  that  when  a  governor  had 
no  motive  for  his  action  but  a  bad  one,  he  would 
of  course  decline  to  communicate  them.  And  if 
he  could  not  answer  a  call  without  impeaching 
himself,  let  him  decline  to  answer.  That  would 
accomplish  every  object  that  could  be  aitained 
by  an  answer. 

Mr.  STEPHENS  remarked  that  the  principle 
of  the  amendment  was  the  same  as  that  of  his 
proposition  made  in  committee  of  the  whole, 
and  voted  down  But  he  trusted  this  would  re- 
ceive a  more  favorable  consideration.  If  the 
legislature  could  not  act  upon  the  information 
given  by  the  Governor,  so  far  as  to  reverse  a 
a  pardon,  they  could  at  least  hold  him  respon- 
sible at  the  bar  of  public  opinion 

Mr.  VAN  SCHOONHOVEN  asked  whether 
the  legislature  had  ever  called  for  reasons  for  an 
Executive  act, with  a  view  of  condemning  them? 
Mr.  STEPHENS  replied  that  the  constitution 
now  required  the  Governor  to  communicate  to 
the  legislature  the  reasons  for  a  veto — not  so 
much  with  a  view  to  correcting  or  censuring 
the  Governor,  by  overthrowing  his  objections, 
as  with  a  view  to  hold  him  to  his  accountability 
for  his  acts.  And  the  effect  was  to  restrain  the 
Executive  from  an  arbitrary  exercise  of  his  veto 
power.  So  this  provision,  whilst  it  made  the 
Governor  responsible  at  the  bar  of  public  opin- 
ion, would  also  induce  on  his  part,  extreme  cau- 
tion in  the  exercise  of  this  power  of  pardon. 

Mr.  SIMMONS  thought  the  section  was  entire- 
ly unnecessary.  Without  it  the  legislature 
would  have  full  power  to  regulate  the  manner 
of  proceeding,  by  applicants  and  by  the  Exec- 
utive, in  granting  pardons. 

Mr.  BRUNDAGE  thought  we  were  absolute- 
ly wasting  time  that  would  be  wanted  by  and 
by,  when  we  came  to  business  that  was  really 
important.  We  had  a  rule  which  prohibited  a 
member  speaking  more  than  twice  to  the  same 
question,  and  yet  this  rule  had  been  most  shame- 
fully violated.  He  irusted  the  rule  would  be 
strictly  enforced  hereafter. 

The  Convention  refused  to  strike  out  the  last 
clause,  and  Mr.  Stow's  amendment  was  nega- 
tived— ayes  29,  noes  71,  as  follows: — 

AYES— Messrs.  H  Backus,  Bouck,  Braxton,  Bull, 
Caodee,  Conely,  Flanders,  Gardner,  Harris,  Jordan, 
Kemb'e,  Miller,  Murphy,  Nicoll,  Parish,  Powers, 
Rhoades,  >aisbury,  shaver,  Sheldon,  Stephens,  Stow, 
Strong,  Tapgart,  Tallmadge,  Ward,  Waterbury,  Wor- 
den,   A    Wright,  Young— 29. 

NOES -Messrs.  Angel,  Archer,  Ayrault,  F.  F,  Back- 


us, Bascom,  Bowdish,  Brown,  Brundage,  Burr,  Cam 
breleng,  D,  D.  Campbell,  Chatfield,  Clark,  Clyde, 
Cook,  Cornell,  Crooker,  Cuddeback,  Dana,  Danforthr 
Dorlon,  Dubois,  Gebhard,  Graham,  Greene,  Harrison, 
Hart,  Hawley,  Hoffman,  Hotchkiss,  A.  Huntington, 
Hutchinson,  Hyde,  Jones,  Kernan,  Kingsley,  Mann, 
McNitt,  Maxwell,  Morris,  Nellis,  Nicholas,  O'Conor, 
Patterson,  the  President, Hiker,  Kussell,St.  John,  Sears, 
Shaw,  Shepard,  Simmons,  Smith,  E.  Spencer,  Stetson, 
Swackhamer,  Taft,  J;  J.  Taylor,  W.  Taylor,  Tilden, 
Tuthill,  Vache,  Van  Schoonhoven,  Warren,  White,  Wil- 
lard,  Wood,  W.  B.  Wright,  Yawger,  Youngs— 71. 

Mr.  HART  now  moved  a  reconsideration  of 
Mr.  Chatfield's  amendment,  and  the  motion 
lies  over  under  the  rule. 

Mr.  HAWLEY  moved  to  add,  after  the  word 
proper: — 

"  But  no  pardon  reprieve  or  commutation  shall  be 
granted,  unless  notice  of  the  intended  application  for 
such  pardon,  reprieve,  or  commutation  shall  have  been 
published  in  the  state  paper,  and  in  one  or  more  of  the 
newspapers  published  in  the  county  in  which  the  of- 
fence shall  have  been  committed,  at  least  six  weeks 
successively,  prior  to  such  application." 

Mr.  TAGGART  said  the  Convention  had  just 
voted  down  a  better  amendment — and  as  we 
seemed  disposed  to  go  back  to  absolutism,  the 
simpler  the  mode  in  which  it  was  done  the  bet- 
ter. Why  have  any  restrictions?  Why  not 
strike  them  all  out?  Then  we  should  want  but 
one  more  section  to  make  the  constitution  com- 
plete— a  section  giving  the  Governor  the  whole 
power  of  the  government- 
Mr.  HAWLEY'S  amendment  was  rejected. 
Mr.  DANA  moved  to  strike  out  all  down  ta 
and  including  the  word  proper,  and  insert: 

11  The  Governor  shall  have  power  according  to  the 
provisions  of  law  to  grant  reprieves  and  pardons  after 
conviction,  for  all  offences  except  those  punishable 
with  death,  and  cases  of  impeachment.  He  may  com- 
mute senienoe  of  death  to  imprisonment  for  life." 

The  amendment  was  lost. 

Mr.  VACHE  proposed  to  change  the  phrase- 
ology of  the  section — first  by  striking  out  "  for 
all  offences  except  treason  and  cases  of  impeach- 
ment/' and  inserting — "  except  incases  of  trea- 
son or  of  impeachment." 

Mr.  JORDAN  suggested  that  it  would  be  bet- 
ter still  to  say — "  all  offences  except  treason  and 
such  as  are  the  subjects  of  impeachment." 

Mr.  A.  W.YOUNG  moved  to  amend  Mr.  Va- 
che's  amendment  by  substituting  "and"  for 
"  or."    Lost,  as  was  the  amendment  itself. 

Mr.  VACHE  moved  to  strike  out  "or/' 
where  it  occurs  in  the  clause  "  shall  either  par- 
don, or  commute  the  sentence,  or  direct,"  &c. — ■ 
Agreed  to. 

Mr.  VACHE  then  moved  to  strike  out  all  af- 
ter the  words  ' '  pardon  granted"  in  the  twelfth 
line.     Lost. 

Mr.  CROOKER  moved  to  strike  out  all  dow» 
to  and  including  the  word  proper,  and  insert 

"  The  Governor  shall  have  power  to  grant  reprieves, 
commutations  and  pardons,  after  conviction,  for  all 
offences  punishable  with  death,  except  treason." 

Mr.  C.  stated  that  his  object  was  to  restrain 
Executive  power  in  this  respect — intending  when 
we  came  to  the  article  on  the  legislative  power, 
to  vest  the  residue  of  this  power  there- 

The  amendment  was  lost,  ayes  10,  noes  84. 
The  ayes  were — 

Messrs.  Archer,  Burr,  Crooker,  Dana,  Gebhard,  Har 
ris,  Hawley,  Swackhammcr,  Taggart,  W.  B.  Wright. 

The  Convention  then  adjourned  to  9  o'clock 
on  Monday  morning. 
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MONDAY, 
Prayer  by  the  Rev.  Dr.  Kennedy. 
Mr.  BOUCK  presented  a  petition  relating  to 
the  enlargement  of  the  Erie  canal,  its  comple- 
tion, the  application  of  its  revenues,  &c.    Re- 
ferred to  the  third  standing  committee. 
EXECUTIVE  DEPARTMENT. 

Mr.  STETSON  moved  that  the  intervening 
order  of  business,  except  reports  of  committees, 
be  laid  on  the  table,  for  the  purpose  of  proceed- 
ing to  the  unfinished  business.  On  this  motion 
46  voted  in  the  affirmative  and  7  in  the  negative 
— no  quorum  voting.  On  a  second  vote,  there 
were  56  in  the  affirmative  and  13  in  the  nega- 
tive ;  so  the  motion  was  agreed  to. 

When  the  Convention  adjourned  on  Saturday, 
the  6th  section  was  under  consideration. 

Mr.  CHATFIELD  called  for  the  question  on 
his  motion  to  reconsider  the  vote  by  which  the 
Convention,  on  Saturday,  refused  to  strike  out 
the  words  "  as  he  may  think  proper,"  and  in- 
sert "  as  may  be  provided  by  law,"  on  which  he 
called  for  the  yeas  and  nays,  and  they  were  or- 
dered, and  resulted  yeas  42,  nays  40,  as  follows: 

AYES— Messrs.  Angel,  Archer,  Bascom,  Chambre- 
lain,  Chatfield,  Conely,  Cornell,  Crooker,  Cuddeback, 
Dana,  Danforth,  Flanders,  Gebhard,  Hart,  Hawley, 
Hotchkiss,  Hutchinson,  Jones,  Maxwell,  Nellis,  Ni- 
coll,  Patterson,  President,  Richmond,  St.  John,  Salis- 
bury, Shaver,  W.H.  Speneer,  Stephens,  Strong,  Swack- 
hamer,  Taft,  Tagsart,  Tallmadge,  W.  Taylor,  Town- 
send,  Waterbury,  Willard,  Witbeck,  W.  B.  Wright, 
Yawger,  Youngs— 42. 

NOES— Messrs.  Ayrault,  H  Backus,  Bouck,  Brayton, 
Brundage,  Bull,  Burr,  Cambreleng,  R.  Campbell,  jr., 
Candee,  Clark,  Greene,  A.  Huntington,  Hyde,  Kernan, 
Kingsley,  Kirkland,Mann,  McNitt,  Miller,  Morris,Mur- 
phy,  Nicholas,  0;Conor,  Parish,  Penniman,  Riker,Rus- 
sell,  Sears,  Shaw,  Sheldon,  Shepard,  Simmons,  Smith, 
Stetson  Stow,  J.J.Taylor,  Tuthill,  Wood,  Young— 40. 

Mr.  HOFFMAN,  while  he  was  opposed  to 
the  pardoning  power  being  taken  from  the  Ex- 
ecutive, was  nevertheless  in  favor  of  the  legis- 
lature having  power  to  regulate  the  time  and 
manner  and  circumstances  under  which  the 
power  should  be  exercised  by  the  Governor.  He 
would  no  sooner  give  the  power  to  pardon  to  the 
legislature,  than  he  would  overthrow  the  judg- 
ments of  the  courts.  As  the  constitution  now 
stands,  the  legislature  has  exercised  the  power 
to  regulate  the  Executive  discretion  on  this  sub- 
ject. He  related  the  circumstances  of  a  case  in 
which  a  pardon  was  granted  on  forged  papers, 
and  if  such  cases  could  occur,  he  asked  if  it  was 
not  proper  that  the  legislature  should  have  pow- 
er to  provide  some  regulations? 

Mr.  RUSSELL  enquired  if  the  legislature 
could  not  now  pass  a  law,  declaring  the  fabrica- 
tion of  such  papers  to  be  forgery? 

Mr.  HOFFMAN  said  undoubtedly  that  could 
be  done  under  the  constitution  of  1821 ;  but  when 
they  took  all  the  provisions  and  incorporated 
them  into  the  constitution,  it  became  an  exclu- 
sive power,  and  the  legislature  could  do  no  more; 
and  to  obviate  this  state  of  things  the  gentleman 
from  Otsego  had  made  his  motion. 

Mr.  SIMMONS  was  satisfied  that  his  object 
was  the  same  as  that  of  the  gentleman  irom 
Herkimer.  He  was  unwilling  by  any  mistaken 
phraseology,  to  confer  upon  the  legislature  the 
pardoning  power  which  is  now  vested  in  the  Ex- 
ecutive; and  yet  the  amendment  would  have  that 
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effect.  He  desired  the  Governor  to  have  the 
power  in  such  a  manner  that  it  could  not  be 
taken  away  from  him,  nor  modified,  except  as 
to  the  manner  and  form  of  its  exercise.  Now 
what  was  the  pardoning  power?  It  was  the 
power  to  dispense  with  the  laws.  It  was  a  high 
power.  It  was  the  same  as  the  veto  power  in 
legislation — for  by  this  provision  they  armed 
the  Executive  with  the  power  to  negative  the 
action  of  the  judiciary.  It  must  therefore,  in 
its  very  nature,  be  exclusive  and  absolute.  How 
then  could  the  legislature  regulate  it  bylaw? 
If  the  legislature  might  prescribe  the  conditions, 
limitations  and  restrictions  by  which  he  should 
exercise  it,  there  would  be  a  superior  power 
over  the  Governor.  At  the  same  time  he  was 
willing  to  reserve  to  the  legislature  the  regula- 
tion of  the  manner  of  exercising  it,  if  that  could 
be  done  without  injury  to  the  substance.  How 
then  could  that  be  done?  The  legislature  might 
provide  by  a  general  law  that  every  person  ap- 
plying for  a  pardon  shall  give  such  and  such  a 
notice  and  apply  in  such  and  such  a  manner; 
they  might  prescribe  the  manner  in  which  the 
necessary  information  shall  be  provided.  They 
had  certainly  the  power  to  require  circuit  judges, 
who  tried  the  criminal,  to  make  a  report  of  all 
the  evidence  to  the  Governor, and  the  petitioners 
to  show  the  reasons  why  the  pardon  should  be 
granted  within  a  certain  time,  and  after  due  no- 
tice had  been  given.  He  would  not  object  to  the 
exercise  of  this  power  by  the  legislature,  but 
he  would  not  consent  that  the  pardoning  power 
itself  should  be  infringed  or  taken  away  by  the 
legislature. 

Mr.  STETSON  recapitulated  the  positions 
heretofore  assumed  and  contended,  that  the 
amendment  of  the  gentleman  from  Otsego, 
would  transfer  the  pardoning  power  from  the 
Governor  to  the  legislature,  to  which  he  was 
opposedv 

Mr.  NICHOLAS  said  the  amendment  would 
be  practically  subversive  of  our  criminal  code, 
and  would  render  the  criminal  law  a  mere  nul- 
lity. It  would  authorize  the  legislature  to  enact 
a  law,  which  shall  authorize  the  Governor  in 
such  and  such  cases,  to  make  an  abatement  of 
the  sentence  of  a  court,  and  thus  they  would 
hold  up  before  malefactors,  a  new  scale  of  pun- 
ishments, and  destroy  the  efficacy  of  the  cer- 
tainty of  punishments.  He  contended  that  the 
power  should  be  vested  alone  in  the  Executive. 
He  therefore  hoped  the  amendment  would  be  re- 
jected. 

Mr.  CHATFIELD  replied.  He  contended 
that  one  of  the  objects  for  the  calling  of  the 
Convention  was  not  only  to  limit  the  delegated 
power  of  the  legislature,  but  also  to  limit  the 
executive  patronage  and  power.  He  said  the 
gentleman  from  Essex  was  unhappy  in  his  com- 
parison, when  he  treated  the  pardoning  as  equi- 
valent to  the  veto  power;  but  the  gentleman 
from  Herkimer,  (Mr.  Hoffman)  had  put  the 
question  in  a  clear  light.  He  only  proposed  that 
the  legislature  should  have  the  power  to  pre- 
scribe the  manner  and  mode  and  form,  and  to 
avoid  misconstruction,  he  would  change  the 
phraseology  of  his  amendment,  and  substitute 
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"  as  shall  have  been  piovided  by  law,"  for  "  as 
may  be  provided  by  law."  This  would  obviate 
the  objection  that  might  be  entertained,  to  legis- 
lation for  a  particular  case,  and  would  require 
the  legislation  to  be  general. 

Mr.  MORRIS  contended  that  it  was  necessa- 
ry the  pardoning  power  should  be  firm.  Even 
if  the  Governor  pardoned  corruptly  or  ignorant- 
ly,  the  pardon  should  be  maintained,  though  the 
Governor  might  be  impeached. 

Mr.  WORDEN  entered  into  some  explana- 
tions with  Mr.  Morris,  to  show  that,  as  the  law 
now  stood,  the  pardon  could  be  brought  into 
question  ;  and  such  a  case  was  now  pending  in 
the  Court  of  Errors,  arising  out  of  a  pardon  by 
Gov.  Wright. 

Mr.  SHEPARD  was  opposed  to  the  amend- 
ment of  the  gentleman  from  Otsego,  because  it 
did  in  terms  strip  the  Governor  of  the  pardon- 
ing power,  by  giving  to  the  legislature  power  to 
impose  any  conditions,  limitations  and  restric- 
tions that  they  might  see  fit.  The  legislature 
might,  among  other  things,  provide  that  the  Ex- 
ecutive should  not  exercise  this  power  until  a 
committee  of  the  legislature  had  examined  the 
case.  Now  if  it  was  designed  to  strip  the  Ex- 
ecutive of  this  power,  he  would  prefer  that  it 
should  be  done  in  a  bold,  manly  manner,  and  not 
by  indirection. 

Mr.  RUSSELL  sustained  the  position  taken 
by  the  gentleman  from  New- York  (Mr.  Shep- 
ard). 

Mr.  W.  TAYLOR  said  the  amendment  cov- 
erey  too  much  ground,  and  gave  too  great  a  lat- 
itude. When  he  had  the  opportunity,  he  should 
move  to  amend  so  as  to  provide  that  the  pardon- 
ing power  should  be  exercised,  "  subject  to  such 
regulations  as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons." 

Mr.  MURPHY  rose  to  move  the  previous 
question  j  but  gave  way  to 

Mr.  STOW,  to  make  some  explanations. 

Mr.M.  then  reluctantly  renewed  the  motion 
for  the  previous  question  ,•  and  called  for  the 
yeas  and  nays  thereon. 

Mr.  JONES  raised  a  question  as  to  the  opera 
tion  of  the  previous  question. 

The  PRESIDENT  decided  that  it  applied  only 
to  the  section  under  consideration,  and  not  to 
the  entire  article. 

Mr.  SHEPARD  enquired  if  the  previous  ques- 
tion would  cut  off  those  amendments  which  had 
already  been  passed. 

The  PRESIDENT  replied  in  the  negative. 

The  question  was  then  taken  j  and  as  32  only 
voted,  several  gentlemen  contended  that  the  mo- 
tion was  lost,  being  less  than  a  majority  of  a 
quorum. 

Mr.  MURPHY  insisted  upon  having  the  yeas 
and  nays,  which  he  had  previously  demanded. 

The  PRESIDENT  put  the  question  on  order- 
ing the  yeas  and  nays,  and  they  were  ordered  ,* 
and  being  taken,  resulted,  yeas  55,  nays  36— so 
there  was  a  second. 

The  main  question  was  ordered  to  be  now 
put,  and  the  question  then  recurred  on  the 
amendment  of  the  gentleman  from  Otsego,  as 
modified  by  him,  and  it  was  negatived — yeas 
38,  nays  55,  as  follows  : — 

AYES— Messrs.  Angel,  Archer,  Bascom,  'Burr, Cham- 
berlain, Chatfield,  Conely,  Cornell,  Crook*?^  Cudde- 


back,  Dana,  Danforth,  Flanders,  Gebhard,  Harris, 
Hart,  Hawley,  Hoffman,  Hotchkiss,  Jones,  Maxwell, 
Nellis,  Patterson,  St.  John,  Salisbury,  Shaver,  W.  H. 
Spencer,  Strong,  Swackhamer,  Taft,  Taggart,  Tall- 
madge,  Tilden,  Van  Scboonhoven,  Waterbury,  W.  B. 
Wright,  Yawger,  Youngs— 38. 

NOES-Mes3rs.  Ayrault,  H.  Backus,  Bouck,  Bray- 
ton,  Brown,  Brundage,  Bull,Cambreleng,  R  Campbell, 
jr.,  Clark,  Dorlon,  Greene,  A.Huntington,  Hutchinson, 
Hyde,  Jordan,  Kernan,  Kingsley,  Kirkland,  Mann,  Mc- 
Nitt,  Miller,  Morris,  Murphy,  Nicholas,  Nicoll,  O'Con- 
or,  Parish,  Penniman,  Perkins,  President,  Richmond, 
Kiker,  Russell,  Sears,  Shaw,  Sheldon,  Shepard,  Sim- 
mons, Smith,  E.  Spencer,  Stanton,  Stephens,  Stetson, 
-tow,  J.  J.  Taylor,  W  Taylor,  Townsend,  Tuthill, 
Vache,  Millard,  Wood,  Worden,  Young— 55. 

Mr.  W  TAYLOR  then  moved  the  amend- 
ment he  had  before  indicated  by  substituting 
the  words  "  subject  to  such  regulations  as  may 
be  provided  by  law  relative  to  the  manner  of 
I  applying  for  pardons,"  which  was  adopted  by 
I  a  majority  of  57  to  24. 

Mr.  TALLMADGE  then  moved  to  insert  the 
word  "the"  before  the  word  " power"  in  the 
first  line. 

Mr.  VAN  SCHOONHOVEN  enquired  what 
the  object  of  the  amendment  was. 

Mr.  TALLMADGE  replied  it  was  to  prevent 
a  joint  exercise  of  the  power. 

Mr.  VAN  SCHOONHOVEN  intimated  that 
he  doubted  if  even  that  amendment  would  take 
away  the  power  from  the  Legislature. 

The  amendment  was  agreed  to. 

Mr.  STOW  desired  to  move  a  reconsideration 
of  the  last  vote  but  one,  but  he  was  informed 
it  was  not  in  order. 

The  section  was  then  agreed  to. 

The  sixth  section  was  next  read  and  it  was 
adopted,  after  rejecting  amendments  offered  by 
Mr.  CROOKEE  and  Mr.  SWACKHAMER— 
the  one  to  make  the  Lieutenant-Governor  actu- 
ally Governor  in  case  the  Governor  should  be 
absent,  or  resign,  and  to  strike  out  the  provision 
which  merely  devolves  the  duty  of  the  Governor 
on  the  Lieutenant  Governor  in  such  circumstan- 
ces— the  other  to  add  the  word  "  Naval "  in  the 
line  which  provided  that  the  Lieutenant  Gover* 
nor  should  be  commander-in-chief  of  the  mili- 
tary forces  in  the  absence  of  the  Governor,  in 
time  of  war. 

The  seventh  section  was  next  read. 

Mr.  O'CONOR  moved  to  strike  out  from  the 
1st  and  2nd  lines,  the  words  which  provided  that 
the  Lieutenant  Governor  should  "  possess  the 
same  qualifications  of  eligibility  for  office  as  the 
Governor,"  and  he  called  for  the  yeas  and  nays, 
which  were  ordered. 

The  motion  was  rejected — yeas  34,  nays  59, 
as  follows: — 

AYES— Messrs.  Archer,  Bascom,  Brown,  Cambrel- 
eng,  I>  Campbell, jr.,  Chatfield,  Conely,  Danforth,  Dor- 
lon, Flanders,  Harris,  Mart,  Jones,  Kernan,  Mann, 
Murphy,  Nellis,  O'Conor,  Paterson,  Perkins,  Russell, 
Shepard,  Stephens,  Swackhamer,  W.Taylor,  Towns- 
end,  Vache,  Van  Schoonhoven,  Witbeck,  Worden,  W. 
B.  Wright— 34. 

NOES— Messrs.  Angel,  Ayrault,  H.  Backus,  Bouck, 
Brayton,  Bull,  Candee,  Chamberlain,  Clark,  Crooker, 
Cuddeback,  Dana,  Gebhard,Greene,  Hawley,  Hoffman, 
Hotchkiss,  A.  Huntington,  Hutchinson,  Hyde,  Jordan, 
Kingsley,  Kirkland,  McNitt,  Maxwell,  Miller,  Morris, 
Nicholas,  Nicoll,  Parish,  Penniman,  President,  Rich- 
mond, Riker,  St.  John,  Salisbury*  Seare,  Shaver,  Shaw, 
Sheldon,  Simmons,  Smith,  K.  Spencer,  W.  H  Spencer, 
Stanton,  Stetson,  Stow,  Strong,  Taft,  Taggart,  Tall- 
madge,  J.J.Taylor,  Tuthill, Waterbury,  Willard, Wood, 
Yawger>  Young,  Youngs— 69. 
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The  section  was  then  agreed  to 

The  8th  section  was  adopted  without  any  pro- 
posed amendment. 

The  9th  section  was  read. 

Mr.  MURPHY  moved  to  amend  that  portion 
of  it  which  provides  that  the  Governor  shall  not 
hold  '*  any  office  or  pla2e  in  any  corporation  or 
institution  of  a  local  or  private  character,"  so  as 
to  prevent  him  holding  those  offices  ex  officio 
merely.  He  said  he  did  not  mean  to  disqualify 
the  Governor,  if  he  were  a  churchwarden  when 
he  came  here. 

Mr.  KIRKLAND  showed  that  the  section  re- 
quired amendment,  otherwise  the  Governor 
would  not  be  able  to  attend  to  his  own  affairs, 
or  be  a  member  of  any  religious  corporation. 

Mr.  PATTERSON  said  it  would  prevent  the 
Governor  being  a  member  of  the  Board  of  Trus- 
tees of  Union  College. 

Mr.  STOW  said  the  Governor  was  made  a 
member  of  the  Board  of  Trustees  of  Union  Col- 
lege by  its  charter,  and  it  was  unconstitutional 
to  take  away  that  right  unless  it  were  reserved. 
He  quoted  the  Dartmouth  College  case  in  sup- 
port of  the  position. 

Mr.  MURPHY  replied,  and  contended  that 
this  provision  of  the  charter  would  be  prospec- 
tive and  not  retroactive  in  its  operation.  He 
also  contended  that  the  gentleman  from  Erie  had 
misapprehended  the  Dartmouth  case  which  he 
had  quoted. 

Mr.  JORDAN  said  this  section  was  well  con- 
sidered in  committee  of  the  whole,  and  there  a- 
dopted  in  its  present  form,-  but  if  the  amendment 
of  the  gentleman  from  Kings  was  adopted  it 
would  bring  them  back  to  the  position  from 
which  they  set  out. 

Mr.  SIMMONS  replied  to  the  remarks  of  sev- 
eral gentlemen,  and  in  opposition  to  these  re- 
strictions. He  thought  it  was  rather  too  late  a 
period  for  them  to  deform  the  pages  of  the  con- 
stitution by  such  provisions,  expressive  of  dis- 
trust of  the  Governor  of  the  state,  who  was  e- 
lected  only  for  two- years. 

The  amendment  was  negatived. 

Mr.  CHATFIELD  moved  to  strike  out  the 
words  "  or  place,"  which  was  agreed  to. 

Mr.  W.  TAYLOR  moved  to  strike  out  the 
whole  restriction,  which  was  in  these  words, 
"  nor  any  office  in  any  corporation  or  institution 
of  a  local  or  private  character."  If  these  words 
remained,  he  said  the  Governor  would  not  even 
be  allowed  to  be  a  trustee  of  a  religious  society, 
a  deacon,  or  a  ruling  elder  of  a  church,  to  which 
he  did  not  suppose  there  could  be  any  objection. 
Ori  his  amendment  he  called  for  the  yeas  and 
nays. 

The  debate  was  continued  by  Messrs.  STE- 
PHENS, SWACKHAMER,  RICHMOND,  A. 
W.  YOUNG,  and  W.  TAYLOR. 

The  amendment  was  then  agreed  to,  ayes  47, 
noes  43,  as  follows: 

AYES— Mess  r*.  Ayrault,  Bascom,  Bouck,  Bray  ton, 
Bull,  Cambreleng,  K.  Campbell,  jr.,  Candee,  Conely, 
Danforth,  Dorlon.  Greene,  Harris,  Hart,  Hawley, 
Hotchkiss,  Jones,  Jordan,  Kingsley,  Kirkland,  McNitt, 
Maxwell,  Miller,  Nicholas,  Nicoll,  O'Conor,  Parish, 
Patterson,  Perkins,  President,  biker,  t'ussell,  Salisbu- 
ry, Shaver,  Sheldon,  Simmons,  Smith,  E  Spencer, 
!  Stephens,  Stow.  J,  J.  Taylor,  W.  Taylor,  Witbeok, 
Worden,  W  B.  Wright,  Young,  Youngs- 47. 

NOES—  Messrs.  Angel,  H.  Backus,  brown  Brundage, 
Burr,  Chatfield,  Clark,  Cook,  Cornell,  Crooker,  Cud- 


debaek,  Dana,  Flanders,  Gebhard,  Hoffman,  A  Hun- 
tington, Hutchinson,  Kernan,  Mann,  Morris,  Murphy, 
Nellis,  Pennim  in,  Richmond,  St.  John,  Sears,  Shaw, 
SUepard,  W.  H.  Spencer,  Stanton,  Stetson,  Strong, 
Swackbamer,  Taggart,  Tallmadge,Townsend,  Tuthill, 
Vache,  Van  Schoonhoven,  Warren,  Waterbury,  Wood, 
Yawger— 43. 

Mr.  WORDEN  proposed  some  verbal  amend- 
ments which  were  agreed  to, 

Mr.  RICHMOND  then  moved  to  strike  out 
the  whole  section,  for  all  that  was  good  in  it  had 
been  taken  away. 

Mr.  O'CONOR  said  the  section  was  a  bad 
one,  and  he  trusted  it  would  be  stricken  out.  He 
thought  no  such  restrictions  should  be  imposed 
unless  some  justification  for  them  could  be  found 
in  the  recollection  of  some  evil  which  had  ari- 
sen— and  he  thought  they  would  be  found  very 
inconvenient  in  practice. 

Mr.  R.  CAMPBELL  spoke  briefly  in  favor  of 
the  ninth  section — as  necessary  to  secure  all  the 
time  and  services  of  the  Governor  to  the  state, 
and  at  the  same  time  to  prevent  any  conflict  be- 
tween the  duties  he  might  owe  to  the  state  and 
the  U.  S. 

Mr.  STETSON  agreed  that  a  very  valuable 
part  of  the  section  had  been  lost;  at  the  same 
time  he  hoped  that  what  was  left  of  the  sec- 
tion would  be  retained.  In  order  to  save  it  if 
possible,  he  moved  a  reconsideration. 
The  motion  lies  over  under  the  rule. 
Mr.  RICHMOND  was  indifferent  whether  the 
section  were  retained  or  not — the  most  valuable 
portion  of  it  being  struck  out. 

Mr.  SIMMONS  the  more  he  reflected  on  this 
subject  was  the  more  convinced  that  it  would  be 
unwise  to  prohibit  the  Governor  from  executing 
duties  required  of  him  by  the  general  govern- 
ment, on  pain  of  forfeiting  his  office.  He  cited 
officers  of  the  state  government  that  were  used  by 
the  United  States  government,  and  without  in- 
convenience to  any  body.  The  state  judiciary 
were  employed  often  in  duties  growing  out  of 
the  naturalization  laws  of  Congress.  He  allu- 
ded also  to  the  West  Point  Academy,  and  asked 
what  objection  there  could  be  to  allowing  the 
Governor  to  act  as  an  examiner  in  that  institu- 
tion. He  hoped  the  section  would  not  be  re- 
tained. 

Mr.  BASCOM  remarked  that  Governors  had 
been  made  boundary  commissioners  by  the  Uni- 
ted States  government.  And  why  should  we  be 
so  anxious  to  prohibit  that?  He  hoped  the  sec- 
tion would  be  struck  out. 

Mr.  STOW  also  hoped  it  would  not  be  re- 
tained— as  the  whole  subject  involved  in  it  be- 
longed properly  to  another  Article. 

TThe  question  was  here  taken  on  the  section, 
and  it  was  lost  by  a  tie  vote — ayes  46,  noes  46, 
as  follows: — 

AYES- Messrs  Angel,  Archer,  Ayrault,  Brayton, 
Brown,  Brundage,  Burr,  Cambreleng,  R.  Campbell,  jr  , 
Chatfield,  Cook,  Cornell,  Cuddeback,  Flanders,  Geb- 
hard,  Hart,  Hoffmnn,  A.  Huntington,  Jordan,  Kernan, 
Mann,  Miller,  Morris,  Nellis,  Nicholas,  Nicoll  Penm- 
man,  Russell,  St  John,  Shaw,  Sheldon,  Shepard,  Stan- 
ton, Stetson,  Strong,  Taft,  Tallmadge,  J.J  Taylor,  W 
Taylor,  Tuthill,  Van  Schoonhoven,  Waterbury,  Wood, 
Yawger,  Young,  Youngs- 46 

NOES-Messrs.  H.  Backus,  Bascom,  Bouck,  Bull, 
Chamberlain,  Clark,  Conely,«rooker,  Dana,  Danforth, 
Dorlon,  Greene,  Harris,  Hawley,  Hotchkiss,  Hutchin 
son,  Hyde,  Jones,  Kingsley,  Kirkland,  McNitt,  Max- 
well, Murphy,  O'Conor,  Parish,  Patterson,  President, 
Richmond,  Biker,  SfcUtbury ,  sears,  *haver,  Simmons, 
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Smith,  E.  Spencer,  W.  H.  Spencer,  Stephens,  Stow, 
Swackhamer,  Targart,  Townsend,  Vache,  Warreiii 
Willard,  Worden,  w.  tf.  Wright— 46. 

Mr.  STETSON  moved  a  reconsideration,  and 
the  motion  lies  over. 

The  tenth  section  was  then  read. 

Mr.  NICOLL  moved  to  strike  it  out — and 

The  motion  prevailed,  44  to  36. 

The  eleventh  section  was  then  read. 

Mr.  NICHOLAS  moved  to  amend  the  section 
so  as  to  require  two  thirds  of  those  present  to 
reverse  a  veto — as  provided  in  the  present  con- 
stitution. 

Mr.  CHATFIELD  preferred  to  amend  so  as 
to  require  a  majority  of  all  the  members  elected 
to  overturn  a  veto.  Such  a  number  he  regarded 
as  a  fair  reflection  of  the  popular  will — and  no 
one  man  should  stand  between  that  will  and  the 
acts  of  the  legislature  carrying  it  out.  Some  of 
the  states  gave  no  veto  power  to  their  governor. 
In  Iowa  the  majority  principle  prevailed,  and  in 
some  the  two  third  principle.  He  would  strip 
the  Executive  of  this  power,  so  long  as  he  was 
a  co-ordinate  branch  of  the  legislature.  He 
would  not  make  him  a  mere  clerk  to  sign  bills, 
without  any  discretionary  power  over  them.  But 
ordinarily  the  power  to  arrest  the  passage  of  a 
bill,  unless  repassed  by  a  majority  of  those  elec- 
ted to  the  two  houses,  was  power  enough  for 
one  man.  To  say  that  it  should  require  two 
thirds  of  all  elected  to  pass  a  bill  against  a  veto, 
would  be  to  give  the  Executive  all  power  over 
the  legislation  of  the  state — for  the  influence  of 
any  administration  in  the  legislature— -the  desire 
there  to  harmonize  with  the  Executive — was  of 
itself  equal  to  at  least  one  third  of  the  house.  As 
a  general  rule  he  was  opposed  to  this  one-man 
power — which  he  regarded  as  monarchical  in  its 
spirit  and  affect. 

Mr.  MANN  sustained  the  section  as  it  stood 
— requiring  two- thirds  of  all  elected  to  overturn 
a  veto.  And  he  asked  what  would  the  veto 
power  be  worth,  if  a  mere  majority  could  re- 
verse it,  if,  as  was  probable,  we  had  no  two- 
third  votes  on  the  passage  of  laws,  but  required 
a  majority  of  all  elected  to  pass  a  bill? 

Mr.  HARRIS  said  the  Convention  would  be  a 
witness  that  he  had  rarely  forced  himself  upon 
its  attention  during  the  session.  He  felt  how- 
ever, that  he  could  not  discharge  his  duty,  by 
merely  giving  a  silent  vote  on  this  proposition — 
for  it  was  one  of  the  few  questions  that  had  been 
presented  thus  far  to  which  he  attached  much 
importance.  If  he  understood  popular  senti- 
ment in  regard  to  the  necessity  for  this  Conven- 
tion, one  important  object  was  the  curtailment 
of  Executive  power  and  patronage.  And  he 
confessed,  he  was  not  a  little  surprised  to  see 
those  who  occupied  a  progressive  position,  tak- 
ing ground  against  restrictions  on  the  veto  pow- 
er. He  confessed,  he  anticipated  that  the  majo- 
rity principle  would  be  incorporated  in  the  new 
constitution  by  an  almost  unanimous  vote.  He 
might  perhaps  have  known  better,  had  he  re- 
flected that  there  were  those  here  who  were  com- 
mitted to  the  political  creed  promulgated  at  Bal- 
timore two  years  ago— an  essential  part  of 
which  was  the  two-third  principle.  On  that 
ground  alone  could  he  account  for  the  position 
of  certain  gentlemen  here  on  this  question.  To 
preserve  free  government  in  its  integrity  and 


simplicity,  it  was  sometimes  necessary  to  revert 
to  first  principles.  And  in  such  a  body  as  this, 
assembled  for  the  purpose  of  reviewing  the  or- 
ganic law,  a  recurrence  to  cardinal  principles, 
a  glance  at  the  past,  a  contemplation  of  what  had 
been  done  since  we  started,  and  what  progress 
we  had  made  in  government,  was  peculiarly 
proper  and  necessary,  with  reference  to  future 
changes.  This  was  r  question  much  agitated 
in  the  Convention  which  framed  the  U.  S.  con- 
stitution. Some  of  the  wisest  statesman  of  that 
day  proposed  that  there  should  be  no  such  neg- 
ative power  vested  in  the  President.  But 
a  majority  of  that  body  determined  other- 
wise, and  on  the  ground  mainly  that  without  it 
the  Executive,  compared  with  the  legislative 
power,  would  be  too  weak.  But  experience  had 
shown  that  this  was  a  mistake.  The  veto 
power  had  grown  to  be  a  most  formidable  and 
overshadowing  power,  whose  encroachments 
threatened  fearful  consequences.  The  gradual 
encroachment  of  this  power  were  to  be  seen  in 
our  own  history.  A  recurrence  to  the  circum- 
stances  under  which  Gen.  Washington  first  ex- 
ercised this  power,  as  detailed  by  Jefferson, 
would  show  this.  Before  <Jen.  Washington  ven- 
tured to  exercise  this  extraordinary  power,  he 
required  of  Mr.  Jefferson,  of  Mr.  Madison  and 
ot  Mr.  Randolph,  written  opinions  as  to  the 
constitutionality  of  the  act.  Washington  exer- 
cised the  power  but  once  in  his  eight  years,  and 
for  twelve  years  thereafter  it  was  not  exercised 
at  all  except  in  two  instances,  and  then  on  con- 
stitutional grounds  only.  Madison  exercised 
the  power  six  times,  and  always  on  the  same 
grounds.  It  was  left  for  John  Tyler  to  veto  a 
bill  on  the  ground  of  expediency — or  beeause 
his  opinion  did  not  coincide  with  that  of  the  ma- 
jority of  the  representatives  of  the  people  of  the' 
U.  S.  This  was  the  extreme  to  which  this  pow- 
er had  been  carried  in  the  U.  S.  government — 
and  the  result  was  an  admonition  to  us  to  see  to 
it  that  we  did  not  give  too  wide  a  scope  to  it. 
He  had  looked  through  the  constitutions  of  the 
twenty-nine  states  of  this  Union,  to  see  how 
in  other  states  this  power  had  been  vested. — 
He  found  that  in  nine  of  these  constitutions  there 
was  no  veto  power  at  all.  In  ten  others,  the 
majority  principle  had  been  adopted.  In  five 
others,  including  our  own,  the  two-third  princi- 
ple was  recognized — but  whether  two-thirds  of 
those  present  or  of  those  elected,  was  not  per- 
haps certain.  In  Louisiana  alone  was  the  prin- 
ciple  of  two-thirds  of  all  elected  unequivocally 
required.  But  the  history  of  other  countries 
was  not  without  instruction  on  this  point.  This 
veto  power  was  a  characteristic  of  the  Roman 
government.  It  was  instituted  to  protect  the 
people  against  the  decrees  of  a  Roman  senate, 
an  aristocratic  body  with  which  the  masses  had 
little  affinity.  The  power  was  exercised  through 
Tribunes  elected  by  the  people.  That  principle 
for  a  time  worked  well;  but  it  afterwards  be- 
came the  subject  of  intolerable  abuse.  All  were 
aware  of  the  fact  that  Augustus,  as  a  preparato- 
ry step  caused  himself  to  be  elected  Tribune — • 
and  thus  having  possessed  himself  of  the  veto 
power,  the  power  over  the  treasury  and  the  mi- 
litia, the  liberties  of  Rome  fell  an  easy  prey  to 
his  ambition.  The  constituent  assemblyof  France 
in  1789,  in  reorganizing  the  government,  vested 
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m  the  King,  the  veto  power  and  the  first  exer- 
cise  of  it  by  Louis  XVI  cost  him  his  life.  The 
same  thing  contributed  largely  to  the  destruction 
of  the  Polish  republic.  Any  member  of  the  Po- 
lish Diet,  had  an  absolute  veto  on  any  law.  The 
Emperor  of  Russia,  availing  himself  of  this  in- 
viting opportunity  to  acquire  such  an  influence 
with  members  of  the  diet,  that  he  could  veto  any 
bill  of  the  Polish  government.  In  consequence 
Of  this,  that  government  became  involved  in  dire 
misfortunes,  and  the  result  was  eventually  the 
dismemberment  of  that  country.  So  on  the  oth- 
er hand,  nothing  save  the  principle  of  the  Nor- 
wegian government  which  permitted  three  suc- 
cesive  diets,  by  a  majority  vote,  to  overcome 
the  veto  of  the  King,  had  enabled  that  peo- 
ple to  get  rid  of  their  titled  nobility. — 
Could  there  be  any  danger  in  allowing  the 
free  execution  of  the  will  of  the  people, 
through  the  legislature,  coming  together  as  it 
did  fresh  from  all  parts  of  the  state,  and  re- 
presenting it's  varied  interests  and  wishes?  Es- 
pecially could  there  be  danger  in  allowing  the 
majority  for  the  time  being  to  express  the  popu- 
lar will,  with  the  certainty  that  if  error  were 
committed  a  succeeding  legislature  would  correct 
it?  Mr.  H.  would  allow  the  Executive  to  send 
back  bills  which  might  have  been  hastily  passed 
in  his  judgment,  or  the  constitutionality  of 
which  he  might  regard  as  doubtful,  for  review 
and  reconsideration — but  if  after  a  mature  con- 
sideration of  the  Governor's  suggestions,  a  ma- 
jority should  deliberately  re-enact  the  bill,  by  a 
majority  vote,  he  maintained  that  it  would  be 
inconsistent  with  the  fundamental  principles  of 
our  government,  to  allow  a  single  individual  to 
thwart  the  will  of  the  people  thus  expressed. 
But  what  was  there  in  the  position  that  the  Ex- 
ecutive would  have  no  motive  to  act  corruptly 
and  obstinately  to  thwart  the  will  of  the  people? 
If  there  was  anything  in  the  argument  it  proved 
too  much.  For  if  this  was  true  of  the  Governor, 
how  much  more  true  was  it  of  the  immediate 
representatives  of  the  people?  What  motive  or 
inducement  could  they  have  to  thwart  that  will? 
And  how  much  safer  was  it  to  trust  a  majority 
of  the  people's  representatives,  acting  under  their 
responsibilities,  than  to  allow  a  single  individual 
to  fatalize  the  will  of  a  majorityof  such  represen- 
tatives !  He  had  no  objection  to  the  Governor's 
exercising  a  supervisory  power  over  legislation  ; 
but  having  done  that — having  declared  his  opin- 
ion as  to  the  expediency  or  constitutionality  of  a 
law — and  the  legislature  having  passed  the  bill 
again,  notwithstanding  these  objections — the  lat- 
ter should  be  allowed  to  take  the  responsibility 
of  the  measure,  and  to  stand  upon  it  before  the 
common  constituency  of  both.  He  urged  that 
there  could  be  no  safer  rule  to  adopt,  than  to 
place  the  power  of  registration  in  the  hands  of 
a  majority  of  the  people's  representatives. 

Mr.  CAMBRELENG  remarked,  that  it  was 
wholly  immaterial  which  of  these  two  amend- 
ments were  adopted — as  a  majority  of  all  elect- 
ed, would  practically  be  as  effective  as  two-thirds 
of  all  present.  He  should  probably  vote  with 
the  gentleman  from  Albany  j  and  he  only  rose 
to  show  how  completely  that  gentleman's  argu- 
ment went  against  his  own  position.  The  ob- 
ject of  the  veto  power,  in  all  governments,  was 
to  have  a  check  on  absolute  power.    Supreme 


legislative  power  was  vested  by  the  constitution 
in  the  legislature.  There  was  no  limitation  to 
it.  The  veto  power  was  designed  for  the  pro- 
tection of  the  people  against  the  abuse  of  that 
power  j  and  it  would  be  strange  indeed,  if,  after 
the  experience  of  seventy  years,  this  safeguard 
against  the  encroachments  of  absolute  power 
were  now  to  be  discarded  entirely,  or  robbed  of 
its  vitality.  It  was  an  old  maxim,  that  in  Re- 
publics, the  legislature  was  the  tyrant ;  and  it 
was  only  on  that  ground  that  the  veto  coald  be 
defended.  It  was  one  of  the  greatest  popular 
safeguards  in  our  constitution,  and  in  his  judg- 
ment its  results  had  been  beneficent.  In  Rome, 
and  in  Poland,  and  in  every  instance  which  had 
been  cited,  it  was  designed  as  a  check  on  abso- 
lute power.  It  was  on  that  ground  that  he  voted 
for  it,  with  the  amendment  of  the  gentleman 
from  Otsego — which  he  thought  fully  as  strong 
as  that  of  the  gentleman  from  Ontario. 

Mr.  W.  TAYLOR  opposed  the  amendment  of 
the  gentleman  from  Otsego.  He  did  not  believe 
it  would  prove  to  be  any  check  upon  improvi- 
dent and  unconstitutional  legislation.  He  allu- 
ded to  a  recent  case  in  Connecticut — where  he 
said  a  railroad  company,  its  stock  owned  chiefly 
out  of  that  state,  beseiged  the  legislature  for 
power  to  bridge  the  Connecticut  river.  The 
Governor  deemed  it  both  unconstitutional  and 
inexpedient,  as  destructive  of  the  rights  and  in- 
terests of  citizens  above  the  bridge,  and  he  ve- 
toed it.  But  the  same  majority  which  passed 
the  bill,  under  the  influence  of  an  overwhelming 
lobby,  re-passed  the  bill  and  it  was  soon  a  law. 
And  the  result  was  seen  in  threats  of  mob-vio 
lence,  and  great  local  excitemont — and  the  prob- 
ability was  that  no  bridge  could  be  built  there, 
or  if  built,  that  it  would  be  torn  down.  This  was 
the  result  of  the  majority  principle.  He  would 
have  a  veto,  if  any  that  should  be  effectual, 
leaving  the  Governor  responsible  to  the  people 
for  his  acts — and  there  could  be  no  doubt  that  if 
he  exercised  the  power  corruptly  or  improper- 
ly, the  people  would  correct  the  error  the  mo- 
ment they  had  an  opportunity. 

A  communication  was  here  announced  from 
the  New- York  City  Convention  to  revise  the  city 
charter,  in  relation  to  the  appointment  of  judi- 
cial officers  in  that  city — which  was  referred  to 
the  judiciary  committee. 

The  Convention  then  took  a  recess  until  4 
o'clock,  P.  M. 

AFTERNOON  SESSION. 

The  Convention  resumed  the  consideration  of 
the  amendment  of  Mr.  Ncholas,  to  the  section 
in  regard  to  the  veto  power. 

Mr.  SIMMONS  rose  under  the  impression 
that  the  question  was  on  Mr.  Chatfield's 
amendment. 

Mr.  HARRIS  also  was  under  that  impression 
-but  under  a  suggestion  from  the  Chair  that  the 
question  was  on  the  proposition  of  Mr.  Nich- 
olas to  restore  the  old  constitution,  he  moved 
to  amend  so  as  to  require  a  majority  of  all  elec- 
ted to  re- pass  a  bill  against  a  veto. 

Mr.  SIMMONS  preferred  the  old  constitution 
to  that — though  he  was  not  satisfied  with  it. — 
He  insisted  that  the  true  course  was  to  say  that 
m  case  a  bill  was  re-passed  by  a  majority  of  all 
elected  it  should  be  sent  again  to  the  Governor, 
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and  if  he  should  still  object  to  the  bill  as  uncon- 
stitutional and  should  send  it  back  again  with 
such  a  message,  then  that  it  should  require  three- 
fourths  of  all  elected  to  pass  it.  In  such  a  case 
he  would  have  the  veto  absolute— for  the  consti- 
tution was  the  supreme  law,  binding  on  Gover- 
nor and  legislature,  and  no  mere  naked  majority 
should  have  power  to  compel  an  Executive  to 
execute  a  law  which  he  deemed  at  war  with  the 
constitution  which  he  was  sworn  to  support. — 
He  agreed  with  Gen.  Jackson,  that  no  man  was 
bound  to  put  a  law  in  force  which  he  believed  was 
in  conflict  with  the  supreme  law  of  the  land.  This 
veto  power  was  essentially  a  power  of  self-de- 
fence. Without  it  there  would  be  nothing  to 
prevent  one  branch  of  the  government  from 
overturning  the  other — and  the  Executive,  in 
the  language  of  Mr.  Jefferson,  instead  of  being 
a  co-ordinate  branch  of  the  legislature,  would 
become  a  mere  recorder  of  bills.  Mr.  S.  re- 
peated, he  would  give  the  Governor  an  absolute 
veto  on  bills  which  he  thought  unconstitutional. 
The  other  question,  whether  he  should  have  a  ve- 
to on  bills  on  the  ground  of  their  inexpediency, 
depended  on  several  contingencies.  If  the  mem- 
bers of  the  two  houses  were  elected  in  single  dis- 
tricts, instead  of  a  sort  of  general  ticket  system, 
then  there  could  be  no  doubt  that  the  legislature 
Would  be  a  truer  representation  of  the  popular 
will  than  the  Executive,  and  in  matters  of  expe- 
diency, a  majority  of  them  should  control.  But 
if  we  could  not  get  that,  then  perhaps  we  had 
better  retain  it  as  it  is.  But  in  questions  of  con- 
stitutionality, the  Executive  should  have  the 
power  that  the  judiciary  had  to  veto  laws.  Oth- 
erwise, the  legislature  could  at  any  moment  lay 
the  axe  at  the  root  of  the  Executive  power,  and 
destroy  the  harmony  and  balance  of  power  in  the 
government.  We  came  very  near  putting  the 
pardoning  power  into  the  hands  of  the  legisla- 
ture. He  hoped  we  should  not  be  frightened  by 
the  idea  that  this  veto  power  was  despotic  and 
arbitrary,  from  arming  the  Executive  with  the 
necessary  power  of  self-defence  against  uncon- 
stitutional encroachment — leaving  matters  of  ex- 
pediency where  they  belonged — with  a  majority 
of  the  representatives  of  the  people. 

Mr.  PATTERSON  remarked  that  the  question 
here  was  a  very  simple  one.  It  came  home  to 
the  understandings  of  all.  It  was  simply  whe- 
her  we  would  require  two-thirds  of  all  elected, 
or  two-thirds  of  those  present,  to  pass  a  bill 
against  a  veto.  As  to  the  idea  of  the  gentleman 
from  Essex,  that  three-fourths  of  all  elected 
should  be  required  to  pass  a  bill  vetoed  on  the 
ground  of  unconstitutionality,  he  would  ask  that 
gentleman,  as  a  lawyer,  whether  he  supposed 
that  an  unconstitutional  law,  even  though  passed 
by  a  unanimous  vote  in  both  houses,  would  be  a 
binding  law  ? 

Mr.  SIMMONS:— It  would  be,  until  declared 
unconstitutional. 

Mr.  PATTERSON  replied,  that  this  was  true 
in  law  j  but  the  moral  force  of  such  a  law  would 
be  as  impotent  before  as  after  any  such  declara- 
tion. But  that  gentleman  in  his  anxiety  to  pre- 
vent the  legislature  from  overriding  the  Execu- 
tive, would  shut  down  the  gate  oh  ail  legisla- 
tion, except  with  the  consent  of  one  man !  He 
would  make  one  man's  opinion  and  will  equal  to 
those  of  one  hundred  and  eight  of  the  immediate 


representatives  of  the  people !  Mr.  P.  was  op- 
posed to  the  one-man  power  to  that  extent.  It 
would  be  virtually  placing  the  exclusive  power 
of  legislation  in  the  hands  of  one  individual,  to 
require  a  majority  of  two-thirds  of  all  elected, 
to  pass  a  bill  against  a  veto.  The  only  state 
constitution  which  conferred  this  absolute  veto 
on  the  Executive,  was  that  of  Louisiana.  In 
Ohio,  the  Governor  had  no  veto  power  what- 
ever— the  judiciary  settling  all  questions  of  con- 
stitutionality. He  would  retain  the  power,  how- 
ever, in  a  qualified  form.  He  would  have  the 
Governor  interpose  to  prevent  hasty  and  incon- 
siderate legislation  ;  but  if,  upon  a  reconsidera- 
tion, a  majority  of  all  elected  should  differ  with 
the  Executive,  and  re-pass  the  bill,  it  ought  to 
become  a  law  notwithstanding.  And  he  prefer- 
red to  say,  a  majority  of  all  elected,  to  two- 
thirds  of  those  present  The  latter  was  a  very 
uncertain  number.  It  might  be  any  where  be- 
tween forty-four  and  eighty-six.  And  practical- 
ly, a  majority  of  all  elected  (sixty-five)  would 
be  as  great  a  number  as  two-thirds  of  those  pre- 
sent. But  to  say  two-thirds  of  all  elected  would 
be  to  put  the  entire  power  of  legislation  into  the 
hands  of  the  Executive,  and  would  be  anti- 
democratic and  dangerous,  The  amendment  of 
the  gentleman  from  Otsego  was,  in  his  judgment, 
the  proper  one. 

Mr.  HOFFMAN  remarked  that  this  subject 
of  the  veto  power  was  so  fully  debated  in  1821, 
that  he  had  not  hitherto  had  the  courage  to  at- 
tempt any  thing  like  a  re-discussion  of  it.  He 
did  not  know  tiiat  he  should  be  able  to  bring 
himself  now  to  any  review  of  its  extended  mer- 
its. But  there  were  some  things  that  he  desired 
to  call  attention  to.  This  veto  power  was  pure- 
ly a  negative  power— not  as  some  gentlemen 
who  spoke  of  the  one-man  power  seemed  to 
imagine,  an  affirmative  power,  or  the  power  to 
originate  measures — but  a  power  merely  to  hin- 
der a  measure  from  being  carried  out — to  retain 
things  as  they  were — a  state  of  things  which 
had  been  tried,  which  all  knew  the  value  of  and 
could  judge  of  thoroughly.  The  one-man  pow- 
er, in  an  affirmative  shape,  a  power  to  make 
laws,  to  suspend  them,  to  appropriate  money, 
and  to  affect  thus  the  rights  of  property  or  la- 
bor, would  find  no  advocate  here.  It  was  to 
such  a  power  that  he  understood  those  to  object 
who  spoke  of  the  one-man  power.  But  they 
spoke  of  what  was  not  before  us — of  what  was 
not  in  agitation.  What  was  this  veto  power, 
when  exercised  ?  What  was  it  practically  ? 
Was  it  a  restraint  on  the  rights  of  the  people  ? 
A  check  upon  the  execution  of  the  sober  judg- 
ment of  a  majority  of  the  people  ?  No.  It  was 
no  such  thing.  Practically  it  had  been  in  every 
instance  for  the  las^  half  century,  a  power  in 
direct  vindication  of  the  rights  of  the  masses— 
in  direct  support  of  the  public  liberty  and  indi- 
vidual rights.  It  was  a  power  against  monopo- 
ly, against  privilege — and  this  was  the  reason 
whylthad  been  popular,-  and  why  it  would  ever 
be,  so  long  as  humanity  had  the  power  to  dis- 
cern and  the  nerve  to  sustain  their  own  rights. 
This  had  been  true  of  every  veto  put  forth  in  the 
United  States,  whether  based  on  the  grounds  of 
constitutionality  or  expediency.  It  was  a  mistake 
to  suppose  that  Gen.  Jackson;s  popularity  gave 
popularity  to  the  veto.    It  was  not  so,    It  was 
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because  the  veto  stood  by  the  rights  of  the 
masses  against  monopoly,  against  privilege,  a- 
gainst  expenditure  and  debt.  It  was  the  veto 
itself  that  was  popular,  and  the  popularity  of 
the  officer  using  it  for  the  defence  of  the  masses 
was  increased  by  it.  He  occupied  a  seat  in  con- 
gress when  the  veto  on  the  Maysville  road  bill 
came  in,  and  he  knew  what  was  going  on  and 
what  was  intended.  Day  after  day  and  week 
after  week,  the  committee  on  internal  improve- 
ments, like  an  installed  monarch,  was  coming  in 
with  new  schemes  and  projects.  Estimates 
were  piled  one  on  another,  until  not  even  100 
millions  would  satisfy  them — and  estimates  there 
were  like  estimates  here — never  reaching  half 
the  actual  cost.  This  was  seen  by  the  constitu- 
ent body  throughout  the  Union.  And  when  the 
veto  came,  it  was  understood  to  be  the  strong 
arm— ^the  voice  of  the  multitude  themselves  in 
vindication  of  their  rights.  It  was  seen  and 
known  by  all,  that  if  this  vast  system  was  car- 
ried out,  with  its  attendant  army  of  surveyors 
and  engineers,  offering  the  largest  rewards  to 
locality,  giving  the  public  treasury  over  to  the 
cupidity  of  districts — that  a  government  armed 
with  the  iron  power  of  unlimited  taxation  di- 
rect and  indirect,  if  it  was  going  into  this  sys- 
tem, must  sweep  away  the  rights  of  property, 
and  become  the  grand  pensioner  and  purchaser 
of  votes  The  veto  met  and  scattered  these  dan- 
gers. This  one  man  power,  holding  the  veto 
for  the  people  of  the  Union,  scattered  all  these 
splendid  schemes  of  internal  improvement,  and 
the  train  of  evils  which  must  have  resulted  from 
them.  Were  we  to  be  alarmed  at  the  exercise 
of  this  power,  when  we  saw  that  it  was  the  on- 
ly power  that  ever  had  the  moral  courage,  pa- 
triotism and  virtue,  to  deny  splendid  offers  of 
empire,in  the  shape  of  patronage  and  influence, 
and  to  stand  by  the  constitution  and  private 
lights.  He  asked  whether  this  veto  had  done 
any  mischief  in  this  state  ?  Had  it  despoiled 
the  widow  or  the  orphan  ?  Had  it  taxed  the 
rich  or  the  poor  ?  Had  it  undermined  the  securi- 
ty of  property  or  labor?  It  had  been  in  the  consti- 
tution for  three  quarters  of  a  century.  Had  it 
done  any  mischief  to  you,  your  fathers  or  your 
children?  Gentlemen  might  not  approve  of  it. 
But  could  they  lay  their  hands  on  any  robbery 
or  fraud  it  had  perpetrated — any  popularity  it 
had  sought  to  purchase — any  locality  it  had  at- 
tempted to  control — any  pensioned  followers  it 
had  sought  to  conciliate?  No.  The  veto,  when 
exercised,  had  in  the  main  stood  by  the  rights 
of  man  and  the  character  of  the  state.  Mr.  H. 
alluded  here  to  the  veto,  two  sessions  since, 
where,  he  said,  a  majority  of  a  quorum  supposed 
there  was  a  surplus  of  canal  funds  on  hand, 
which  the  public  interests  required  should  be 
appropriated  for  internal  improvements,  and 
passed  a  bill  for  that  purpose.  This  employ- 
ment of  the  money  might  have  done  good — and 
whether  it  would  have  done  good  or  not,  it 
might  Have  pensioned  dependants,  rallied  fol- 
lowers or  purchased  popularity.  The  Governor 
vetoed  the  bill.  And  what  would  have  been 
the  result,  had  the  Governor  been  stripped,  as 
was  proposed  here,  of  the  power  of  maintaining 
the  credit  of  the  state?  Mr.  H.  averred  that 
notwithstanding  the  great  influx  of  tolls  this 
spring  and  last  faH,  if  that  favorite  bill  of  the 


majority  of  the  house  had  passed,  your  Comp- 
troller, since  this  body  had  been  in  session, 
would  have  been  compelled  to  resort  to  the 
bankrupt  expedient  of  borrowing  over  $200,000 
to  pay  the  $300,000,  principal  and  interest,  of 
the  public  debt  falling  due,  to  save  the  credit  oj 
the  state  from  virtual  repudiation.  And  this 
veto  was  based,  not  on  constitutional  grounds, 
but  on  principles  just  as  high  and  holy — the  pre- 
servation of  the  public  faith.  Why  then  should 
we  be  alarmed  at  leaving  this  power  as  strong 
as  we  found  it?  Why  fritter  away  what  had 
proved  serviceable  here  and  elsewhere?  The 
only  reason  for  it  was  the  supposition  that  the 
members  of  the  two  houses  were  exclusively  the 
representatives  of  the  people.  It  was  no  such 
thing.  Members  of  the  Senate  represented  dis- 
tricts— of  the  house,  counties.  It  was  the  Gov- 
ernor and  the  Governor  alone  who  represented 
the  entire  people  of  the  state.  And  whose  judg- 
ment should  prevail  in  a  matter  of  dispute? — 
Certainly  not  that  of  localities,  districts,  coun- 
ties; but  the  judgment  of  the  people  of  the 
state  And  who  more  directly  represented 
the  people  of  the  state  than  the  Gover- 
nor? Who  more  likely  to  speak  the  voice  of 
of  the  people?  Who  could  be  said  to  act  more 
emphatically  for  the  people,  not  affirmatively 
but  negatively,  to  protect  them  against  the  con- 
sequences of  indiscretion  or  folly?  Mr.  H.  had 
no  unusual  distrust  of  the  legislature  or  of  the 
Governor — nor  any  unusual  confidence  in  either. 
Confidence  in  matters  of  this  kind  was  of  slow 
growth,  and  in  the  repeated  changes  and  muta- 
tions of  party,  a  man  must  be  peculiarly  fortu- 
nate who  gets  any  great  share  of  the  article  to 
carry  with  him.  He  had  no  expectation  that 
any  administration  here  would,  by  its  standing 
with  him,  overpower  the  judgment  he  might 
form  of  any  measure.  We  must,  therefore,view 
this  legislative  power  as  it  was  developed  by 
history.  And  what  had  been  the  course  of 
usurpation  in  all  governments?  Wherever  the 
legislative  power  was  not  checked  and  restrain- 
ed, each  and  every  of  its  usurpations  had  added 
new  strength  to  the  Executive,  until  legislation 
had  become  swallowed  up  in  the  grave  it  had 
dug  for  itself.  That  was  the  history  of  every 
nation  o[  antiquity.  It  was  the  history  that 
came  from  the  grave  of  every  nation  recently 
buried.  Popular  governments  invariably  began 
by  a  single  house.  The  first  step  in  improve- 
ment was  to  get  up  a  second  house,  and  to  give 
each  a  negative  on  the  other.  Gentlemen  had 
spoken  of  the  Executive  with  the  veto,  as  a 
novelty  invented  of  late  years.  It  had  grown 
up  with  human  experience.  It  must  have 
grown  to  have  made  free  governments  almost 
anything.  The  gentleman  from  Albany  said 
it  had  its  existence  at  Rome,  and  that  for  a 
time  it  worked  well.  Mr.  H.  would  add,  that 
it  was  no  longer  able  to  resist  usurpation  j 
usurpation  swept  over  the  Roman  empire ;  tax- 
ation went  into  the  provinces,  eviscerating  the 
people  of  their  substances,  until  the  Goths  and 
Vandals  came,  who  instead  of  acquiring  an  em- 
pire,  found  it  a  mere  shell.  The  Caesars  suc- 
ceeded to  the  empire,  and  it  was  at  last  sold  at 
auction.  Such  might  be  the  fate  of  other  coun- 
tries, with  the  veto  power  annihilated.  This 
power  had  grown  up  with  free  government.    It 
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was  designed  to  secure  the  mass  against  licen- 
tiousness  in  legislation.  Human  experience  had 
settled  the  question  of  its  necessity— and  he  was 
for  retaining  it  at  least  in  as  strong  a  form  as 
we  found  it.  The  people  had  found  no  fault 
with  it.  But  what  had  they  said  o?  legislation? 
He  had  heard  of  the  expression  often  from  men 
of  every  class — at  the  close  of  a  legislative  ses- 
sion— of  thanks  to  God  that  the  legislature  had 
adjourned  without  doing  any  more  mischief. — 
This  meant  something;  and  the  feeling  it  exhi- 
bited could  not  last  long  without  the  legislature 
bein?  forbidden  to  meet  at  all.  And  why  were 
We  so  anxious  to  limit  the  length  of  the  legisla- 
tive sessions?  Why  this  talk  of  having  biennial 
sessions  and  of  stopping  the  pay  of  members, 
after  a  certain  period?  But  had  there  been  any 
question  among  the  constitutional  body  as  to 
this  veto  power?  Mr.  H.  went  on,  in  illustra- 
tion of  the  course  which  legislative  encroach- 
ment always  took,  to  admit  to  the  abandon- 
ment of  specific  appropriations  by  the  le- 
gislature— saying  that  as  early  as  1830,  the 
legislature,  by  general  law,  conferred  so  much 
power  on  the  Executive  officers  that  they  could 
have  got  on  here  for  fifty  years  without  the  leg- 
islature, and  might  in  that  time  have  incurred  a 
debt  of  fifty  millions.  The  danger  was  not  from 
the  veto.  The  difficulty  was  to  bring  the  veto 
to  bear  upon  these  abuses.  It  was  this  course 
of  legislation  that  had  called  us  together — a 
course  which  the  veto  power  had  not  prevented. 
It  would  be  difficult  to  stimulate  it  fully  to  the 
exercise  of  that  duty  j  but  he  hoped  the  effort 
would  be  made  to  teach  the  Governor  himself 
that  it  was  his  duty  to  veto  such  legislation  as 
this  to  which  he  had  alluded.  As  to  the  ques- 
tion before  the  committee,  he  should  be  content 
With  the  veto  as  it  stood,  though  he  should  not 
oppose  the  strengthening  of  it,  as  proposed  by 
the  committee  of  the  whole,  nor  should  not 
urge  it.  The  power  had  worked  no  injury  as  it 
stood,  and  perhaps  it  had  better  be  retained 
there.   "- 

Mr.  NICHOLAS  said  he  would  not  occupy 
much  time  with  this  subject,  it  having  been  fully 
discussed  on  a  former  occasion.  The  impor- 
tance of  the  veto  power  has  not  been  questioned, 
even  by  those  who  desire  that  it  should  be  cur- 
tailed. A  qualified  negative  on  the  legislative 
power,  although  it  has  been  liable  to  abuse,  has 
heretofore  been  considered  an  indispenable  Ex- 
ecutive prerogative.  It  is  an  important  guard 
against  unconstitutional,  corrupt  and  improvi- 
dent legislation,  and  it  is  also  necessary  to  pro- 
tect the  judicial  and  executive  departments 
against  legislative  encroachments.  The  veto 
power,  as  it  exists  in  the  Constitution,  has  been 
found  to  be  quite  strong  enough — sufficiently 
stringent  or  all  exigencies  requiring  its  interpo- 
sition ;  and  when  a  power  has  attained  this 
point,  it  should  never  be  made  stronger.  And 
should  it  be  strengthened,  as  by  this  section, 
adopted  when  in  committee  of  the  whole,  it  may 
be  practically  less  effective  than  it  now  is.  For 
if  a  Governor,  happening  to  be  a  sensitive,  timid 
man,  feels  that  his  veto  must  be  (as  it  would  be 
with  this  accession  oi  strength)  fatal  to  a  bill, 
he  would  sometimes  be  deterred  from  exercising 
this  power,  when  the  public  interests  required 
it.    He  (Mr.  N.)  offered  this  amendment,  re* 


}  storing  the  provision  of  the  present  Constitti. 
tion,  as  a  medium  between  the  extremes  now 
proposed  to  us — a  stronger  veto,  as  provided  for 
by  this  section,  which  he  wished  to  amend,  and 
a  diminution  of  the  power  by  the  amendment 
which  the  gentleman  from  Otsego  informs  us  he 
intends  to  offer.  He  hoped  the  Convention 
would,  by  adopting  this  amendment,  retain  the 
veto  power  as  it  now  exists,  and  thereby  avoid 
all  extremes. 

Mr.  WORDEN  followed.  He  agreed  with  the 
gentleman  from  Herkimer,  that  this  subject  of 
the  veto  power  had  been  so  often  discussed  that 
he  who  elaborates  upon  it,  owes  an  apology  to 
the  House.  Nor  should  he  do  so  now,  had  that 
gentleman  confined  himself  to  the  issue.  For 
those  who  had  met  to  reform  a  Constitution  on 
principle,  his  illustrations  were  most  unfortu- 
nate ,•  for  his  remarks  were  only  calculated  to 
call  up  old  party  prejudices.  It  might  be  that 
the  vetoes  of  Gen.  Jackson  were  judicious  and 
well  considered  ;  but  that  gentleman  must  have 
known  that  a  large  party  on  this  floor  differed 
from  him.  But  Mr.  W.  apprehended  the  object 
of  the  gentleman  was  not  so  much  to  defend  the 
veto  power,  as  for  another  and  ulterior  purpose. 
He  desired  rather  to  make  an  assault  upon  the 
legislative  power,  and  bring  it  into  contempt  be- 
fore this  body  and  the  people.  He  had  this  ul- 
terior object  in  view,  to  operate  upon  that  other 
question  which  would  come  up  hereafter.  Mr. 
W.  agreed  with  that  gentleman,  that  there  had 
been  much  of  improvident  legislation  heretofore. 
He  agreed  with  him  that  there  had  been  much 
of  improvident,  he  would  not  say  of  corrupt,  le- 
gislation in  Congress.  He  recollected  that  the 
gentleman  and  his  political  associates  were  in  a 
majority  in  the  Congress  to  which  allusion  had 
been  made,  and  could  control  the  action  of  that 
body.  It  would  therefore  be  uncourteous  in  him 
(Mr.  W.)  to  charge  that  their  legislation  had 
been  corrupt.  Mr.  W.  thought  the  charge  came 
most  ungraciously  from  that  gentleman  j  and 
had  it  not  been  for  his  settled  attempt  to  preju- 
dice the  public  mind  against  the  legislative  pow- 
er, Mr.  W.  apprehended  he  would  not  have 
placed  himself  in  the  inconsistent  position 
of  condemning  himself  and  his  associates.  A~ 
gain,  in  his  reference  to  the  veto  of  Gov- 
Wright,  Mr.  W.  confessed  he  was  astonished 
when  he  found  him  supporting  his  arguments 
by  facts  which  were  not  true.  That  gentleman 
stated  that  unless  that  veto  power  had  been  then 
interposed,  the  public  officers  would  not  have 
been  enabled  to  redeem  the  state  stocks  falling 
due  on  the  1st  of  January  and  July  last  past.— 
Mr.  W.  would  say  to  him  that  notwithstanding 
the  commissioners  of  the  canal  fund  did  report 
a  deficiency  at  the  end  of  the  fiscal  year  to  re- 
deem the  stocks  falling  due  on  the  1st  of  Janua- 
ry and  July,  yet,  during  the  last  session  of  the 
legislature,  it  was  drawn  out  from  them  and  was 
now  a  matter  of  record,  that  on  the  30th  of  Sep- 
tember last,  they  had  under  their  control  the 
means  to  pay  every  dollar  of  the  stock  due  on 
those  days,  and  yet  have  a  sufficiency  to  meet 
all  the  appropriations  made  in  that  vetoed  bill. 
Similar  statements  would  be  found,  in  most  of 
the  statements  in  relation  to  the  public  debt.— 
Though  they  might  be  true  in  one  sense,  yet  they 
were  not  true,  as  matters  upon  which  to  base 
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legislation.  For  instance,  he  found  on  his  table 
a  document  from  the  Comptroller,  in  which  our 
canal  debt  was  put  down  at  $17,516,119  47.— 
Now  that  was  not  the  amount  of  canal  debt  due 
on  the  day  stated  in  that  report.  For  all  prac- 
tical purposes  of  legislation,  the  statement  is 
untrue.  Of  that  canal  debt,  about  half  a  mil- 
lion of  public  stocks  had  been  paid  which  were 
then  in  the  office  of  the  agent  of  the  state,  and 
paid  with  the  public  funds  of  the  state.  And 
yet  that  amount  is  put  down  with  the  rest  as 
substantial  debt  against  the  state.  That  is  a 
specimen  of  the  manner  of  the  statement  of  the 
debt  in  time  past.  Mr.  W.  regretted  to  see  in 
the  gentleman  from  Herkimer,  such  an  utter 
distrust  and  contempt  of  the  legislative  power. 
He  would  cite  an  instance,  where  public  officers 
had  designedly  violated  a  plain  provision  of  law. 
In  1834,  a  law  was  passed  requiring  the  canal 
commissioners  to  enlarge  the  capacity  of  the 
locks.  At  the  next  session,  the  canal  commis- 
sioners say  that  they  have  disregarded  that  law 
because  there  was  an  absolute  and  imperious 
necessity  to  double  the  locks  and  to  enlarge  them 
to  about  the  size  which  was  afterwards  order- 
ed. Imperious  necessity,  they  urged  for  diso- 
beying that  law,  and  another  was  passed  in  ac- 
cordance with  their  recommendation,  and  from 
that  day  may  be  dated  the  fiscal  embarrassments 
of  the  state.  Mr.  W.  would  say  a  word  or  two 
about  the  veto  power.  Whenever  we  create  a 
power  in  the  government,  it  is  because  we  see, 
or  think  we  see,  a  necessity  for  its  existence. — 
Now  why  clothe  an  officer  with  this  veto  power 
»at  all?  There  must  be  some  reason  for  it. — 
What  is  it?  What  is  the  justification  for  such 
action?  He  apprehended  it  would  be  found  in 
this — that  it  was  supposed  there  might  be  un- 
wise, corrupt,  or  mischievous  legislation,  and 
because  we  anticipate  that,  we  provide  in  ad- 
vance a  check  upon  such  legislation,  and  this 
check  we  repose  in  the  Executive.  But  it  is 
only  to  be  exercised  in  the  supposition  that  such 
unwise,  corrupt,  mischievous,  or  unconstitu- 
tional legislation  shall  occur.  The  power,  then, 
to  remedy  such  an  evil,  must  be  effectual  to  pre- 
vent such  mischief.  Now  would  it  be  wise,  af- 
ter creating  this  power,  to  make  it  nugatory, 
and  perfectly  powerless?  It  certainly  Would 
not,  in  his  estimation.  To  make  it  thus  effectual, 
we  must  then  go  beyond  a  mere  majority,  for  it 
would  be  found  to  be  the  case,  that  very  few 
bills,  that  called  out  debate,  would  fail  to  pass 
by  a  majority  of  the  votes  of  the  two  houses. — 
This  very  canal  bill,  which  had  been  referred 
to,  passed  by  a  very  large  majority.  Mr.  W. 
regretted  that  sickness  prevented  him  from  be- 
ing present  to  vote  against  its  passage,  for  he 
thought  it  too  miserable  a  pittance  to  recom- 
mence the  public  works  upon  only  $190,000.  It 
would  then  be  useless  to  provide  that  a  majority 
might  repass  a  bill,  for  that  would  make  the  ve- 
to power  nugatory.  Mr.  W.  agreed  that  this 
power  might  b£  abused,  and  it  seemed  through- 
out that  gentlemen  had  been  arguing  against 
such  abuse,  instead  of  against  the  power  itself. 
AH  power  may  be  abused,  but  that  is  no  argu- 
ment against  its  existence.  The  Governor  may 
abuse  this  power — the  legislature  may  abuse 
its  power  j  but  if  so,  where  is  the  remedy? — 
He  and  they  must  go  before  the  people  up. 


on  their  acts.  The  Governor,  when  he  vetoes 
a  bill,must  spread  his  reasons  before  the  people, 
and  they  are  astute  enough  to  examine  those  rea- 
sons closely,  and  they  will  approve  or  condemn 
him;  as  they  are  good  or  bad.  If  the  veto  ar- 
rests  the  passage  of  a  bad  bill,  it  has  a  most  sa- 
lutary effect,  and  Mr.  W.  agreed  with  the  gen- 
tleman from  Herkimer,  that  it  could  only  defer 
for  a  limited  time  the  passage  of  a  good  bill.- — 
It  may  prevent  for  all  time  the  passage  of  a  bill 
injurious  in  its  effects.  He  thought  we  had  bet- 
ter allow  the  veto  power  to  remain,  even  though 
it  be  abused,  than  to  permit  a  bad  bill  to  pass. 
We  had  had  this  veto  power  for  seventy  years 
and  no  practical  evil  had  resulted.  Evil  might 
have  ensued,  if  a  bare  majority  had  possessed 
the  power  to  repass  a  bill.  He  would  cite  an 
instance,  where  both  Houses  had  passed  a  bill 
which  openly  violated  a  solemn  contract  made 
by  the  state.  The  veto  was  there  interposed, 
and  the  state  saved  from  the  odium  of  violating 
its  own  contract  and  its  own  constitution.  He 
knew  of  no  other  instance  when  a  veto  had  ar- 
rested the  mere  action  of  party;  but  if  the  ma- 
jority principle  was  to  prevail,  that  power  would 
be  useless  to  arrest  such  party  legislation.  He 
should  therefore  vote  against  the  amendment  of 
the  gentleman  from  Otsego  and  in  favor  of  that 
of  his  colleague. 

Mr.  HOFFMAN  said  he  would  have  no  alter- 
cation with  the  gentleman.  When  the  time 
came  to  speak  upoa  the  abuses  of  legislative 
power,  he  would  undertake  to  show  that  all  he 
had  said  had  been  in  mercy,  rather  than  in  abuse. 
The  gentleman  had  charged  falsehood  upon  the 
Comptroller,  and  said  he  had  wrongfully  stated 
the  amount  of  the  canal  debt.  Mr.  H.  said,  by 
the  terms  of  the  inquiry,  the  Comptroller  was 
bound  to  state  the  amount  of  debt  on  the  1st  of 
June,  and  he  had  given  it  truly  on  that  day. — 
He  could  not  give  it  to  us  as  it  would  stand  on 
the  1st  of  July.  Mr.  H.  said  the  charge  against 
the  Canal  Commissioners  in  1834,  was  equally 
unfounded.  They  had  done  all  they  could  to 
carry  out  that  law,  and  had  only  been  driven 
from  their  work  by  the  actual  approach  of  win- 
ter. As  to  the  funds  in  the  hand  of  the  Comp- 
troller on  the  1st  of  July,  Mr.  H.  knew  the  fact 
to  be,  that  that  officer  was  compelled  to  rake 
and  scrape  the  canals  tolls  up  to  the22d  of  June 
to  enable  him  to  meet  the  amount  due  on  the  1st 
of  July.  AH  the  charges  of  the  gentleman  were 
unfounded. 

Mr.  CHATFIELD  followed,  remarking  that 
he  would  go  with  the  gentleman  from  Herkimer, 
and  as  far  as  he,  in  imposing  restrictions  upon 
the  Legislative  power.  ^  But  that  was  not  the 
question  here.  We  were  upon  the  veto  power. 
Mr.  C.  had  always  regarded  this  as  a  relic  of 
monarchical  government,  and  as  at  present 
exercised  inconsistent  with  the  theory  and 
practice  of  our  own.  He  would  not  be  guided 
in  his  action,  by  anything  that  was  past.  He 
should  not  review  the  vetoes  of  Gen.  Jackson  or 
any  other  Executive.  He  was  here  advocating 
the  adoption  of  a  democratic  principle.  If  we 
were  here  to  organize  a  new  Constitution,  with 
no  reference  to  precedent,  no  one,  he  apprehen- 
ded, would  advocate  the  incorporation  of  this 
provision  into  that  instrument.  He  would  now 
act  as  if  we  were  thus  situated.    Mr.  C.  consid- 
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ered  the  reference  to  ancient  times  as  ottt  of 
place.  No  analogy  could  be  drawn  between  the 
people  of  Rome  and  of  our  own.  These  pow- 
ers did  not,  as  here,  return  at  short  and  definite 
periods  to  the  people.  In  all  the  monarchies 
of  Europe,  what  had  produced  confusion  and 
bloodshed,  unless  it  was  the  effort  of  the  people 
to  obtain  some  portion  of  the  power  ?  Refer- 
ence had  been  made  to  Runnyrnede.  What  did 
the  Barons  there  struggle  for,  except  to  contract 
and  reduce  the  overshadowing  veto  power  of 
the  Crown?  When  we  separated  from  the  Bri- 
tish Government,  this  veto  power  was  reduced 
to  constitutional  limits.  Mr.  C.  proceeded  to 
advocate  a  restriction  of  the  veto  power,  as  he 
had  proposed. 

Mr.  ST.  JOHN  moved  the  previous  question, 
and  it  was  seconded  41  to  26. 

The  main  question  was  then  ordered  to  be 
put. 

The  amendment  of  Mr.  Nicholas,  to  re- 
store the  provisions  of  the  present  constitution, 
(allowing  two-thirds  of  all  present,  instead  of 
two-thirds  of  all  elected,  to  repass  a  bill)  was 
agreed  to  as  follows  : 

AYES— Messrs.  Angel,  Archer,  Ayrault,  H.  Backus, 


Baker,  Bascom,  Bouck,  Bull,  Cambreleng,  R.Campbell, 
jr,,  Candee,  Clark,  Clyde,  Crooker,  Dana,  Dodd,  Du- 
bois, Flanders,   Forsyth,   Gebhard,   Graham,  Greene, 


Hoffman,  Hotchkiss,  A.  Huntington,  Hyde,  Jordan 
Kemble,  Kingsley,  Marvin,  Maxwell,  Murphy,  Nellis, 
Nicholas,  \icoll,  Parish,  Patterson,  Perkins,  Porter, 
President,  Riker,  Salisbury,  Sears,  Shepard,  Simmons, 
E.  Spencer,  Stephens,  Stetson,  Stow,  Strong,  Swack- 
hamer,  Taggart,  J.  J.  Taylor,  Tilden,  Warren,  Water- 
bury,  Willard,  Witbeck,  Wood,  Worden,  Young— 61. 

NAYS— Messrs.  Brown,  Brundage,  Burr,  Chatfield, 
Conely,  Cook,  Cornell,  Cuddeback,  Danforth,  Dorlon, 
Harris,  Hutchinson,  Jones,  Kirkland,  Mann,  McNitt, 
Miller,  Morris,  O'Conor,  Penniman,  Ruggles,  Russell, 
St.  John,  Shaver,  Shaw,  Sheldon,  Smith,  W.  H.  Spencer, 
Stanton,  Tallmadge,  W.  Taylor,  Townsend,  Tuthill, 
Vache,  W.  B.IWright,  Yawger— 36. 

Mr.  CHATFIELD  then  moved  his  amend- 
ment, allowing  a  majority  of  all  the  members 
elected  to  pass  a  bill  after  a  veto. 

The  same  was  lost  as  follows: — 

AYES— Messrs.  Archer,  H.  Backus,  Bascom,  Bouck, 
Burr,  Candee,  Chatfield,  Cook,  Crooker,  Dorlon,  Geb- 
hard, Harris,  Hawley,  Parish,  Patterson,  Penniman, 
Salisbury,  Shaver,  E.  Spencer,  W.  H.  Spencer,  Taggart, 
Warren,  Willard,  W.  B.  Wright,  Yawger— 25. 

NAYS— Messrs  Angel,  Ayrault,  Brown,  Brundage, 
Bull,  Cambreleng,  R.  Campbell,  jr.,  Clark,  Clyde, 
Conely,  Cornell,  Cuddeback,  Dana,  Danforth,  Dodd, 
Dubois,  Flanders,  Forsyth,  Graham,  Greene,  Hart, 
Hoffman,  Hotchkiss,  A.  Huntington,  Hutchinson,  Hyde, 
Jones,  Jordon,  Kemble,  Kingsley,  Kirkland,  Mann,  Mc- 
Nitt, Marvin,  Maxwell,  Miller,  Morris,  Murphy,  Nellis, 
Nicholas,  Nicoll,  O'Conor,  Perkins,  Porter,  President, 
Richmond,  Riker,  Ruggles,  Russell,  St.  John,  Sears, 
Shaw,  Sheldon,  Shepard,  Simmons,  Smith,  Stanton, 
Stephens,  Stetson,  Stow,  Strong,  Swackhamer,  Taft, 
Tallmadge,  J.  J.  Taylor,  W.  Taylor,  Tilden,  Town- 
send,  Tuthill,  Vache,  Waterbury,  Wood,  Worden, 
Young— 74. 

Mr.  MANN  moved  a  reconsideration  of  the 
vote  on  the  amendment  of  Mr.  Nicholas.  Laid 
over. 

The  section  was  then  adopted. 

So  the  whole  Article  on  the  Executive  Depart- 
ment was  finally  agreed  to,  as  follows: — 

ARTICLE  -. 

On  the  election,  tenure  of  office,  compensation,  powers 
,and  duties,  (except  the  power  to  appoint  or  nominate 
to  office,)  of  the  Governor  and  Lieutenant-Governor. 
§  1.  The  Executive  power  of  the  state  shall  be  vested 

in  a  Governor,  who  shal  hold  his  office  for  two  years. 
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1 A  Lieutenant  Governor  shall  be  chosen  at  the  same 
time  and  for  the  same  term. 

§  2.  No  person  except  a  citizen  of  the  United  States 
shall  be  eligible  to  the  office  of  Governor;  nor  shall  any 
person  be  eligible  to  that  office  who  has  not  attained 
the  age  of  thirty  year*,  and  who  shall  not  have  been 
five  years  next  preceding  his  election  a  resident  within 
this  state. 

§  3.  The  Governor  and  Lieutenant-Governor  shall 
oe  elected  at  the  times  and  places  of  choosing  mem- 
bers of  the  legislature.  The  persons  respectively  hav- 
ing the  highest  number  of  votes  for  Governor  and 
Lieutenant-Governor  shall  be  fleeted;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of 
votes  for  Governor,  or  for  Lieutenant-Governor,  the 
two  houses  of  the  legislature  at  its  next  annual  session 
shall,  forthwith,  by  joint  ballot,  choose  one  of  the  said 
persons  so  having  an  equal  and  the  highest  number  of 
votes  for  Governor  or  Lieutenant-Governor. 

$  4.  The  Governor  shall  be  commander-in-chief  of 
the  military  and  naval  forces  of  the  State.  He  shall 
have  power  to  convene  the  legislature  (or  the  senate 
only)  on  exiraordinary  occasions.  He  shall  communi- 
cate by  message  to  the  legislature  at  every  session  the 
condition  of  the  state,  apd  recommend  such  matters 
to  them  as  he  shall  judge  expedient.  He  shall  transact 
all  necessary  business  with  the  officers  of  government, 
civil  and  military.  He  shall  expedite  all  such  measures 
as  may  be  resolved  upon  by  the  legislature,  and  shall 
take  care  that  the  laws  are  faithfully  executed  He 
shall,  at  stated  times,  receive  for  his  services  a  com- 
pensation to  be  established  by  law.  which  shall  neither 
be  increased  nor  diminished  after  his  election  and  du- 
ring his  continuance  in  office. 

$  5  The  Governor  shall  have  power  to  grant  re- 
prieves, commutations  and  pardons  after  conviction, 
for  ail  offences  except  treason  and  cases  oi  impeach- 
ment, upon  such  conditions,  and  with  such  restrictions 
and  limitations  as  he  may  think  proper,  subject  to  such 
regulations  as  may  be  provided  by  law,  relative  to  the 
manner  of  applying  for  pardon.  Upon  conviction  for 
treason,  he  shall  have  power  to  suspend  the  execution 
of  the  sentence,  until  the  case  shall  be  reported  to  the 
legislature  at  its  next  meeting,  when  the  legislature 
shall  either  pardon,  commute  the  sentence,  direct  the 
execution  thereof,  or  grant  further  reprieve.  He  shall 
annually  communicate  to  the  legislature  each  case  of 
reprieve,  commutation  or  pardon  granted:  stating  the 
name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the 
commutation,  pardon  or  reprieve. 

§  6.  In  case  of  the  impeachment  of  the  Governor, 
or  his  removal  from  office,  death,  inability  to  discharge 
the  powers  and  duties  of  the  said  office,  resignation  or 
absence  from  the  state,  the  powers  and  duties  of  the 
office  shall  devolve  upon  the  Lieutenant-Governor,  for 
the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor,  shall  with  the  consent 
of  the  legislature,  be  out  of  the  state  in  time  of  war 
at  the  head  of  a  military  force*  thereof,  he  shall  con- 
tinue eommander-in-chiei  of  all  the  military  force  of 
the  state. 

§  7.  The  Lieutenant-Governor  shall  possess  the 
same  qualifications  of  eligibility  for  office  as  the  Go- 
vernor. He  shall  be  President  of  the  Senate,  but  shall 
have  only  a  casting  vote  therein.  If  during  a  vacancy 
of  the  office  of  Governor,  the  Lieutenant-Governor 
shall  be  impeached,  displaced,  resign,  die,  or  become 
incapable  of  performing  the  duties  of  his  office,  or  be 
absent  from  the  state,  the  President  of  the  Senate 
shall  act  as  Governor  until  the  vacancy  be  filled,  or 
the  disability  shall  cease. 

$  8.  The  Lieutenant-Governor  shall,  while  acting  as 
such,  receive  a  compensation  which  shall  be  fixed  by 
law,  and  which  shall  not  be  increased  or  diminished 
during  his  continuance  in  office. 

$  9.  Every  bill  which  shall  have  passed  the  Senate 
and  Assembly,  shall,  before  it  becomes  a  law,  bo  pre- 
sented to  the  Governor ;  if  he  approve,  he  shall  sign  it; 
but  if  not,  he  shall  return  it  with  his  objections  to  that 
house  in  which  it  shall  have  originated,  who  shall  en- 
ter the  objections  at  large  on  their  journal,  and  pro- 
ceed to  reconsider  it.  If,  after  such  reconsideration, 
two-thirds  of  the  members  present  shall  agree  to  pass 
the  bill,  it  shall  be  sent,  together  with  tbe  objections, 
to  the  other  house,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of  the  member* 
present,  it  shall  become  a  law  notwithstanding  the 
objections  of  the  Governor.  But  m  all  cases,  thr 
votes  of  both  houses  shall  be  determined  by  yeas  and 
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nays,  and  the  names  voting  for  and  against  the  bill 
shall  be  entered  on  the  journal  of  each  house  respect- 
ively If  any  bill  shall  not  be  returned  by  the  Governor 
within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislature  .• 
shalli  by  their  adjournment,  nrevent  its  return ;  in  I 
which  case  it  shall  not  be  a  law.  I 

Mr.  PATTERSON  suggesting  that  subsequent  I 


action  of  the  Convention  might  lead  to  the  ne- 
cessity of  some  alterations  in  this  report,  moved 
to  lay  the  report  on  the  table,  and  that  it  be 
printed. 

Before  any  question  was  taken,  the  Conven- 
tion adjourned. 


TUESDAY, 

Prayer  by  the  Rev.  Br.  Kennedy. 
BANKS  AND  BANKING. 

Mr.  CAMBRELENG  submitted  the  follow- 
ing propositions  as  amendments  which  he  should 
offer  to  the  appropriate  article  of  the  constitu- 
tion, when  the  Convention  should  be  in  commit- 
tee of  the  whole  thereon  :  *- 

All  incorporated  companies  and  associations  exer- 
cising banking  powers  shall  be  subject  to  visitation 
and  examination  at  the  instance  of  their  shareholders, 
or  of  their  creditors,  under  regulations  to  be  estab- 
lished by  the  legislature;  and  in  case  of  the  failure  of 
any  such  incorporation  or  association,  to  discharge  its 
debts  or  liabilities,  or  of  any  of  iis  members  to  dis- 
charge the  debts  for  which  they  may  be  personally  lia- 
ble as  members  of  such  incorporation  or  association, 
provision  shall  be  matte  for  the  speedy  and  equitable 
settlement  of  the  affairs  of  such  incorporation  or  as- 
sociation and  lor  dissolving  the  same. 

The  legislature  shall  provide  by  law  for  the  exclu- 
sion of  the  notes  of  Banks  of  other  states  from  circu- 
lation within  this  state. 

The  legislature  shall  limit  the  aggregate  amount  of 
Bank  notes  to  be  issued  by  all  the  Banks  and  joint  stock 
associations  in  this  state,  now  existing  or  which  may 
be  hereafter  established. 

They  were  committed  to  the  committee  of 
the  whole,  and  ordered  to  be  printed. 

MAJORITY  LEGISLATION. 

Mr.  MANN  offered  the  following  resolution, 
which  was  adopted  : — 

Resolved,  That  it  be  referred  to  the  committee  No. 
2,  on  the  powers  and  duties  of  the  legislature,except  as 
to  matters  otherwise  referred,  to  consider  the  propri- 
ety and  expediency  of  reporting  a  section  to  the  con- 
stitution requiring  the  vote  of  a  majority  of  all  the 
members  elected  to  (both  branches)  the  legislature  to 
pass  any  bill  or  law. 
LOANS  and  APPROPRIATIONS  FOR  COLLEGES,  &c. 

Mr.  SWACKHAMER  offered  the  following, 
which  was  referred  to  the  committee  on  common 
schools,  &c,  after  a  few  words  from  Messrs. 
STETSON,  NICOLL,  WILLARD,  A.  W. 
YOUNG,  and  SWACKHAMER  :— 

Resolved,  That  the  Comptroller  be  respectfully  re- 
quested to  furnish  this  Convention  a  statement  of  the 
amount  of  money  or  property  appropriated,  given,  or 
loaned  to  the  several  Colleges,  Seminaries,  Institutes, 
and  Academies  of  this  State,  and  the  University  of  the 
city  of  New  York,  since  1921  And,  also,  the  amount 
appropriated  to  these  institutions  respectively  from 
the  Literature  Fund,  during  the  same  period.  And,  as 
far  as  practicable,  what  proportion  of  the  sum  so  ap- 
propriated has  been  used  for  the  benefit  of  females. 

RESTRICTION  ON  AMENDMENTS. 
Mr.  HAWLEY  offered  the  following  :— 
Resolved,  That  no  amendment  to  a  proposition 
which  shall  have  been  considered  in  committee  of  the 
whole,  shall  be  iu  order  in  the  Convention,  unless  the 
substance  of  the  amendment  shall  have  been  offered 
and  decided  in  committee  of  the  whole. 

After  a  few  Words  from  several  gentlemen,  it 
was  referred  to  the  committee  on  rules. 


JULY  21. 

LEGISLATIVE  DEPARTMENT. 

On  motion  of  Mr.  BROWN,  the  Convention 
resolved  itself  into  committee  of  the  whole,  Mr. 
PATTERSON  in  the  chair,  and  took  up  the  re- 
port of  standing  committee  number  one,  on  the 
apportionment,  election,  tenure  of  office,  and 
compensation  of  the  legislature. 

The  first  section  was  read  as  follows,  and  it 
was  passed  over  without  amendment : 

§  1.  The  legislative  power  of  the  state  shall  be  vest- 
ed in  a  Senate  and  Assembly. 

The  next  section  was  read  as  follows  : — 
§  2.  The  Senate  shall  consist  of  thirty-two  members, 
and  the  senators  shall  he  chosen  for  two  years.  sThe 
Assembly  shall  consist  of  one  hundred  and  twenty- 
eight  members,  who  shall  be  chosen  annually. 

Mr.  W.  TAYLOR  said  the  only  alteration 
which  the  committee  had  made  in  this  section, 
was  to  substitute  two  for  four  years,  as  the 
term  of  service  of  senators.  It  would  be  proper 
that  he  should  say,  that  as  the  committee  had 
resolved  on  the  plan  of  single  districts,  they 
deemed  it  proper  that  the  term  of  senators  should 
be  shorter.  This  and  the  following  section  were 
so  much  involved,  as  necessarily  to  some  extent 
to  require  to  be  consideted  together.  He  would 
say  however  that  by  the  present  plan  the  sena- 
tors were  chosen  every  four  years — one  being 
chosen  in  each  district  annually,  by  which  means 
there  is  an  annual  expression  of  the  sentiments 
of  the  people  to  that  branch  of  the  legislature. 
If  the  single  senate  district  system  were  adopt- 
ed without  changing  the  term,  there  would  be  a 
lapse  of  three  years,  during  which  the  popular 
sentiment  could  not  be  expressed  by  an  election. 
But  the  committee  decided  that  term  too  long. 
It  was  true  there  were  some  advantages  in  the 
four  year  system.  The  senate  was  designed 
as  a  sort  of  check  on  the  more  popular  branch 
of  the  legislature,  and  hence  it  was  advisable 
that  that  body  should  be  composed  of  a  less 
number,  should  have  more  stability  in  its  organ- 
ization, and  should  have  some  constantly  pre- 
sent possessing  experience  in  past  legislation. 
But  the  advantages  of  the  single  district  sys- 
tem, and  shorter  terms,  it  was  believed,  would 
counterbalance  the  loss  of  the  of  her  advan- 
tages. It  was  important  that  there  should 
not  be  so  long  an  interval  as  four  years 
from  the  election  of  a  senator  and  the  ex- 
piration of  his  office.  A  senator  might  enter- 
tain opinions  contrary  to  the  well-known  wishes 
of  his  constituents.  He  might  have  selfish  de- 
signs, contrary  to  the  public  interests,  and  it  was 
possible  he  might  be  corrupt;  and  if  the  period  of 
four  years  were  to  stand  as  the  term  of  his  of- 
fice, the  people  would  cease  to  trouble  them- 
selves about  him;  or  they  would  indulge  in  use- 
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less  regrets  that  they  had  no  means  of  reaching 
him  till  the  term  of  his  office  expired.  By  les- 
sening the  term  one-half,  and  adopting  the  single 
district  system,-  they  brought  the  senator  more 
immediately  within  the  knowledge  and  ob- 
servation of  his  constituents.  The  people 
could  reach  him  if  they  desired,  sooner,  by  half, 
than  by  the  present  system,  and  still  they  pre- 
served the  essential  feature  of  a  senate,  stabili- 
ty in  its  organization,  and  experience  in  one 
portion  of  its  members.  One-half  every  year, 
too,  would  come  in  fresh  from  the  people,  and 
from  all  parts  of  the  state,  the  plan  being  to  take 
them  from  alternate  districts,  and  hence  they 
got  annually  a  fresh  infusion  of  public  sentiment, 
intermingled  with  stability  and  experience. 

Mr.  RICHMOND  moved  to  strike  out  two  and 
insert  nine,  so  as  to  increase  the  number  of  sen- 
ators from  thirty-two  to  thirty-nine.  He  also 
proposed  to  amend  by  striking  out  two  and  in- 
serting three,  to  make  the  term  of  service  three 
years  instead  of  two.  He  agreed  in  part  with 
the  chairman  of  the  committee,  in  reference  to 
the  propriety  of  bringing  senators  oftener  before 
the  tribunal  of  public  opinion ;  but  he  thought 
a  change  of  one  year  would  be  sufficient  for  all 
practical  purposes,  especially  as  it  would,  with 
his  other  amendment,  be  accompanied  with  other 
advantages.  His  purpose  in  increasing  the  num- 
ber of  senators  from  thirty- two  to  thirty-nine, 
was  not  so  much  to  have  a  larger  body,  as  to  do 
more  equal  justice  to  aU  parts  of  the  state  in 
the  distribution  of  senators.  On  looking  over 
the  report  of  the  committee,  he  had  come  to 
the  conclusion  (although  he'  would  give  the 
committee  credit  for  having  done  the  best  they 
could  in  reference  to  the  particular  number  of 
which  the  Senate  was  composed,)  that  greater  jus- 
tice would  be  done  by  increasing  the  number  to 
thirty-nine.  He  had  prepared  an  apportionment 
to  demonstrate  this  position  ;  but  not  expecting 
this  subject  to  be  taken  up  to-day,  he  had  it  not 
at  hand.  He  would  however  produce  it  hereaf- 
ter. It  might  be  supposed  that  by  an  increase 
of  seven  senators,  there  would  be  a  startling  in- 
crease of  expense.  But  on  this  point  he  would 
remark,  that  it  was  understood  that  the  Senate 
was  not  to  meet  as  a  court  of  errors  two  or 
three  times  a  year,  and  charge  fees  for  travelling 
and  constructive  travelling.  They  were  only  to 
meet  as  a  part  of  the  legislature,  once  a  year. 
Hence  the  expense  would  be  less  than  here- 
tofore, even  with  an  increase  of  senators. 

Mr.  CHATFIELD  should  be  obliged  to  vote 
against  this  proposition,  because  he  preferred 
another.  The  plan  which  he  should  advocate 
was  to  give  to  the  legislature  power  at  any  time 
after  an  enumeration  of  the  inhabitants  of  the 
state,  to  increase  the  number  of  senators,  to  any 
number  not  exceeding  48. 

Mr.  RICHMOND  thought  the  public  would 
expect  them  definitely  to  settle  the  number.  As 
to  the  term  of  three  years,  the  committee  would 
perceive  that  it  was  a  number  which  would  af- 
ford facilities  for  electing  annually  precisely  one 
third,  three  times  13  being  39.  He  could  find 
no  other  number  that  wTould  so  well  answer  that 
purpose,  and  by  which  the  population  would  be 
so  equally  represented  j  and  it  was  desirable  to 
get  an  equality  of  senatorial  representation  as 
near  as  possible  without  dividing  counties. 


Mr.  BURR  intimated  that  he  should  vote  a- 
gainst  the  proposition  of  the  gentleman  from 
Genesee,  though  he  was  in  favor  of  increasing 
the  number  eventually.  He  preferred  the  prop- 
osition of  the  gentleman  from  Otsego. 

Mr.  WHITE  objected  to  the  change  from  32 
to  39,  inasmuch  as  it  would  not  do  justice  to 
New  York  city,  which  was  entitled  to  one-eighth 
of  the  representation.  He  cared  not  whether  it 
was  38  or  40,  or  any  other  number  by  which  New 
York  could  have  her  equitable  representation. 

Mr.  TAGGART  said  as  the  ratio  was  60,000, 
New  York  would  have  her  share  and  a  little 
over. 

Mr.  A.  W.  YOUNG  hoped  the  Convention 
would  favor  the  proposition  of  the  gentleman 
from  Genessee  (Mr.  Richmond).  He  believed 
in  mostof  the  states  there  was  not  so  great  a  dis- 
proportion  between  the  Senate  and  the  House  of 
Representatives  as  in  this  state.  In  some  states 
the  Senate  was  half  the  size  of  the  popular 
branch.  He  believed  the  people  would  be  satis- 
fied with  an  increase,  and  thirty-nine  was  small 
enough.  There  was  now  an  inequality  in  the 
representation  of  some  districts  of  10,000  or  12,- 
000  too  many  or  too  little.  If  they  could  arrive 
at  a  greater  equality,  he  thought  that  would  be 
a  strong  reason  for   increasing  the  number  of 
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Mr.  WATERBURY  intimated  that  flie  con- 
gressional  districts  might  be  adopted. 

Mr.  RUSSELL  desired  a  division  of  the  ques- 
rion,  so  that  the  vote  might  be  first  taken  on 
the  number  of  senators. 

Mr.  TALLMADGE  inquired  if  it  was  in- 
tended to  propose  any  change  in  the  number  of 
the  members  of  Assembly? 

Mr.  W.  TAYLOR  replied  in  the  negative. 

Mr.  TALLMADGE  desired  to  continue  thir- 
ty-two  as  the  number  of  senators;  nor  had  he 
any  desire  that  the  four  year  term  should  be 
abandoned.  If  this  government  should  be  as- 
sailed, and  its  liberties  invaded,  it  would  come 
in  moments  of  popular  excitement.  The  pre- 
sent number  of  32  multiplied  by  4,  gives  a  ratio 
equal  to  128,  the  number  of  members  of  the  As- 
sembly, and  that  reason  influenced  the  Conven- 
tion of  1821,  instead  of  retaining  the  number  of 
125,  of  which  the  Assembly  once  consisted.— 
There  were  originally  four  districts  returning 
eight  senators  j  but  the  districts  were  divided, 
making  eight  with  four  senators  each,  4  times 
8  being  32",  and  4  times  32  made  128,  the  num- 
ber of  the  other  House.  He  was  opposed  to  too 
large  a  representative  body,  because  great  num- 
bers led  to  disorder  in  the  work  of  legislation. 
Even  with  this  body  of  but  128  members,  by 
continued  encroachments  of  conversation  with 
each  other,  writing  letters,  and  sending  off  pack- 
ages, it  was  almost  impossible  for  them  to  do 
their  business  j  and  he  thought  there  would  be 
great  wisdom  in  adhering  to  the  number  as  it 
now  stands  in  both  houses. 

Mr.  PENNIMAN  preferred  an  increase  which 
would  give  a  representation  for  the  large  frac 
tions  which  were  found  in  some  counties.  He 
also  dissented  from  the  position  of  the  gentle- 
man from  Dutchess,  that  small  bodies  did  the 
work  of  legislation  better  than  large  ones.  In 
Massachusetts,  with  a  body  of  from  five  hun- 
dred to  six  hundred  members,  and  in  New- 


292 


Hampshire,  with  a  large  body,  the  work  was 
done  as  well  and  as  promptly  as  elsewhere  ;  and 
he  had  observed  in  this  body,  that  with  eighty 
or  ninety  members  present,  there  was  not  so 
much  progress  made  as  when  the  Convention 
was  full. 

Mr.  BASCOM  had  sometimes  been  impatient 
at  the  delay  he  had  observed  there,  but  now  he 
confessed  he  regretted  to  see  a  disposition  to 
hurry  along  this  matter  without  giving  it  due 
consideration.  He  had  no  disposition  to  debate 
the  great  principle  involved  in  the  question  un- 
der consideration.  Representation — and  how 
large  it  should  be  and  how  it  should  be  ap- 
propriated among  the  people, — were  questions 
of  the  first  importance  in  a  free  government. — 
They  were  questions  which,  he  trusted,  were 
not  to  be  settled  in  this  body,  without  care- 
ful deliberation.  Without  having  had  any 
opportunity  for  the  necessary  examination  and 
consideration  of  the  subject  that  he  hoped  oth- 
ers might  have  improved,  he  had  no  wish  to  en- 
ter at  large  into  the  debate  which  he  hoped 
would  be  had,  but  he  was  willing  to  avow  him- 
self in  favor  of  a  liberal  increase  of  represen- 
tation in  both  branches  of  the  legislature.  He 
would  hardly  be  satisfied  with  less  than  forty- 
eight  in  the  upper  branch.  Most  of  the  other 
States  had  provided  a  much  larger  representation 
than  we  had.  The  framers  of  the  constitution 
of  1777,  seemed  to  contemplate  a  far  larger  re- 
presentation than  that  provided  by  the  constitution 
of  1821.  The  limits  by  the  constitution  of  1777, 
were  100  for  the  senate  and  300  for  the  House, 
and  the  framers  could  hardly  have  anticipated 
the  increase  of  population  that  has  become  mat- 
ter of  history.  The  report  of  the  committee 
provides  for  continuing  the  representation  deem- 
ed sufficient  in  1821,  for  at  least  half  a  century. 
Would  gentlemen  consider  the  actual  increase 
of  the  constituency  up  to  the  present  period,  and 
that  which  must  be  anticipated  during  the  exis- 
tence of  the  constitution  we  are  framing  ?  The 
purity  of  legislation  required  an  increase  of  the 
upper  branch.  How  many  important  proposi- 
tions had  been  adopted  or  defeated  by  17  men 
in  a  full  Senate,  and  by  a  smaller  number  when 
the  Senate  was  not  full,  too  small  a  number  to 
settle  the  destinies  and  interests  of  this  great 
state.  He  should  oppose  the  number  proposed 
by  the  gentleman  from  Genesee,  in  the  hope  that 
when  the  matter  came  to  be  duly  considered,  a 
larger  number  for  the  Senate  would  be  agreed 
upon. 

Mr.  STRONG  desired  the  question  to  be  ta- 
ken, first,  simply  on  striking  out. 

Mr.  RICHMOND  had  no  objection. 

Some  conversation  ensued  on  the  mode  of  put- 
ting the  question. 

Mr.  W.  TAYLOR  said  he  saw  the  committee 
were  about  to  take  the  vote.  He  had  hoped  that 
there  would  first  have  been  more  discussion. — 
He  then  proceeded  to  enquire  if  a  change  in  the 
number  of  senators  had  been  called  for  by  the 
people,  and  said  he  thought  no  such  change  was 
called  for.  He  pointed  to  the  disparity  in  con- 
gress between  the  two  houses,  and  in  the  state 
legislatures,  to  show  that  the  senate,  as  a  sort  of 
check  on  the  popular  branch,  and  as  an  advisory 
body,  was  universally  deemed  best  adapted  for  its 
purposes,  when  much  smaller  than  the  other 


branch  of  the  legislature.  He  said  he  should 
like  to  have  some  good,  substantial  reason  why 
they  should  make  this  increase  in  that  co-ordi- 
nate branch  of  the  legislature,  for  he  ventured 
to  say  that  the  people  had  neither  asked  for  nor 
desired  it. 

Mr.  SALISBURY  felt  it  was  due  to  himself 
that  he  should  briefly  explain  the  vote  he  was 
about  to  give  on  the  proposition  before  the  com- 
mittee. This  was  one  of  those  subjects  on  which 
the  committee  themselves  were  not  entirely 
agreed.  He  dissented  from  the  majority  of  the 
committee  as  to  the  number  of  senators,  and  he 
supposed  his  judgment  on  this  matter  was  gov- 
erned by  considerations  in  anticipation  of  the 
future  action  of  this  body  in  reference  to  the  du- 
ties of  the  Senate.  He  supposed  the  Senate  was 
to  be  a  single  branch  of  the  Legislature,  having 
duties  exclusively  of  legislation,  and  en- 
tirely separated  from  the  judiciary  department. 
If  this  was  to  be  the  case,  he  believed  that  their 
expenses  would  not  be  much  increased  by  an  in- 
crease of  their  number.  He  believed  that  their 
number  might  be  increased  to  as  many  as  48, 
without  any  increase  of  the  expenses,  and  he 
should  favor  such  an  increase,  although  he  was 
disposed  to  favor  the  proposition  to  leave  with 
the  Legislature  the  question  of  an  increase  of 
representation.  The  number  was  usually  fixed 
with  an  idea  to  convenience,  as  the  whole  body 
of  the  people  cannot  meet  to  enact  their  own 
laws.  As  connected  with  the  judicial  depart- 
ment of  the  government,  the  number  of  32  was 
supposed  to  be  the  best  j  but  under  the  new  or- 
ganization of  the  Senate,  he  was  inclined  to  be- 
lieve that  a  larger  number  would  be  advisable, 
and  that  no  increase  of  expense  would  be  oc- 
casioned  by  it. 

Mr.  PERKINS  was  of  opinion,  that  a  moder- 
ate increase  of  the  number  of  members  of  the 
Senate  and  Assembly,  would  be  advisable,  but 
he  did  not  think  a  very  large  increase  would  be 
either  desirable  or  acceptable.  Perhaps  it  would 
be  well  to  clothe  the  legislature  with  a  discre- 
tionary power  within  a  certain  limit  to  fix  the 
number  of  senators,  so  that  there  should  not  be 
less  than  36  nor  more  than  48.  He  was  also  in 
favor  of  a  term  of  three  years  instead  of  two.  As 
the  Senate  occupied  the  position  of  an  advisory 
branch  of  the  legislature,  the  members  should 
have  some  experience  in  legislation.  But  if  one 
half  were  to  go  out  every  year, this  design  would 
measureably  fail.  The  plan  of  the  committee 
required  great  disproportion  in  the  apportion- 
ment. There  would  be  a  difference  in  the  pop- 
ulation of  the  districts  of  about  32,000.  So 
great  a  disproportion  should  not  be  sanctioned 
by  the  Convention,  unless  it  was  absolutely  una- 
voidable. He  trusted  they  were  not  here  to  ar- 
range districts  with  a  political  object  in  view. 
We  then  should  be  careful  how  we  set  an  ex- 
ample which  might  be  grossly  abused  by  some 
future  legislature. 

Mr.  TILDEN  thought  there  was  a  defect  in  the 
report  of  the  committee.  He  would  be  in  favor 
of  bringing  the  people  as  near  to  their  constiuents 
as  possible,  but  he  did  not  wish  to  violate  anoth- 
er and  important  principle.  He  would  hesitate 
considerably  before  he  would  vote  to  elect  sen- 
ators biennially  by  single  districts.  His  own 
opinion  was,  that  a  fair  compromise  between  the 
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propositions  submitted  would  be  to  make  each 
district  elect  two  senators  and  for  two  years, 
and  inrr^as^  the  number.  He  did  not  perceive 
the  reason  why  the  senators  should  be  elected 
for  a  longer  term  than  the  governor  He  was 
not  prepared  to  debate  the  question,  but  before 
the  adoption  of  an  important  principle  he  wish- 
ed to  give  his  dissent  from  the  proposition  before 
the  committee. 

Mr.  STRONG  could  not  see  the  applicability 
of  the  gentleman's  objection.  The  idea  that 
this  proposition  cut  off  the  rig'ht  of  the  people 
to  vote,  was  strange.  He  should  vote  in  favor 
of  the  motion  to  strike  out  and  to  increase  the 
number  of  Senators.  He  could  see  no  force  in 
the  reasoning  of  the  chairman  that  the  Senate 
should  be  just  one-fourth  as  numerous  as  the 
Assembly,  nor  that  a  small  body  would  be  a 
greater  check  upon  the  Assembly  than  a  larger 
one.  He  thought  the  reverse  of  this  would  be 
iound  to  be  true. 

Mr.  CHATFIELD  did  not  rise  to  debate  the 
question,  but  to  say,  that,  perhaps,  it  might  be 
found  expedient  to  refer  back  this  report  to  the 
committee  for  the  purpose  of  completing  the 
apportionment,  if  the  number  of  members  should 
be  changed,  and  the  single  district  system  retain- 
ed ;  or  so  to  alter  it  as  to  leave  this  matter  to 
the  legislature.  There  were  in  some  counties 
fractions  as  large  as  16,000,  and  in  some  a  defi- 
ciency of  that  amount.  He  enumerated  various 
counties  in  which  these  disproportions  existed, 
and  said  these  fractions  were  too  large  and 
should  be  avoided.. 

Mr.  W.  TAYLOR  had  spoken  before  to  the 
single  proposition  of  the  gentleman  from  Gene- 
see, but  since  that  time  other  suggestions  had 
been  made,  to  which  he  desired  to  say  a  word. 
He  regretted  and  so  did  the  committee,  that  such 
inequalities  existed.  They  could  be  remedied, 
should  it  be  determined  to  cut  up  counties  or  de- 
part from  the  rule  that  the  districts  should  not 
consist  of  contiguous  territory.  The  committee 
thought  this  would  be  unadvisable.  He  believ- 
ed if  any  reform  had  been  called  for  by  the  peo- 
ple it  was  the  single  district  system.  Mr.  T. 
showed  how  the  inequalities  could  be  remedied. 
For  instance,  Dutchess  and  Columbia  were  put 
together,  making  a  large  excess,  while  Rensse- 
laer stood  alone,  with  about  an  equal  deficiency. 
Now  cut  Columbia  in  two,  and  you  would  make 
two  very  nearly  equal  districts.  Or  place 
Schenectady  with  Rensselaer,  and  then  you 
would  equalize  the  districts.  So  Richmond 
might  be  placed  with  Suffolk  and  Queens,  leav- 
ing Kings  to  stand  alone.  But  gentlemen  would 
find,  take  any  number  they  please— 39,  40  or  48 
— equal  difficulty  in  getting  rid  of  these  excesses 
and  deficiencies.  He  did  not  believe  the  Con- 
vention would  be  in  favor  of  dividing  counties, 
for  that  would  leave  to  legislatures  hereafter  the 
power  to  adopt  the  system  of  gerrymandering 
for  political  effect. 

Mr.  HARRIS  did  not  feel  great  solicitude 
about  this  question,  yet  he  should  vote  in  favor 
of  the  proposition  of  the  gentleman  from  Gene- 
see, (Mr.  Richmond.)  He  would  not  greatly  in- 
crease the  number,  but  seven  would  not  be  an  ob- 
jectionable increase.  He  would  not  divide  coun- 
ties;  he  would  prefer  rather  some  inequalities  in 
representation,  because  such  were  our  associa- 


tions in  counties  that  he  apprehended  the  peo- 
ple would  prefer  that  they  should  not  be  divid- 
ed. He  preferred  the  proposition  of  the  gentle- 
man from  Genesee,  because  the  slight  examina- 
tion he  had  given  to  it  had  satisfied  him  that  by 
fixing  that  number  of  senators,  they  should  be 
able  to  accommodate  a  greater  number  of  coun- 
ties as  single  districts.  For  example,  by  the 
report  of  the  committee,  only  five  counties 
could  be  made  separate  senatorial  districts, 
while  by  adopting  thirty-nine  as  the  number, 
they  might  have  one-third  of  the  districts  made 
up  of  single  counties,  and  of  the  remaining  two- 
thirds,  with  a  single  exception,  the  senatorial 
districts  would  be  made  up  of  two  counties  each. 
Essex,  Clinton  and  Franklin  alone  would  be 
the  exception  of  which  he  had  spoken.  This 
was  an  important  consideration.  He  was  in  fa- 
vor of  bringing  the  representation  as  nearly 
home  to  the  people  as  was  practicable,  and 
when  they  could  form  senatorial  districts  by 
single  counties  he  thought  it  would  be  de- 
sirable though  there  might  be  some  inequal- 
ities in  the  ratio  of  representation.  Since  the 
discussion  had  been  going  on  he  had  taken  up 
the  report  of  the  committee,  and  he  had  selected 
the  counties  in  which  the  plan  of  the  gentleman 
from  Genesee  might  be  carried  out.  He  found 
that  single  districts  might  be  made  of  Kings,  Al- 
bany, Rensselaer,  St.  Lawrence,  Oneida,  Jeffer- 
son, Onondaga,  Monroe,  Otsego,  Erie,  Orange, 
Oswego  and  Cayuga.  Double  districts  might  be 
made  out  of  the  following  counties: — Dutchess 
and  Putnam,  Steuben  and  Chemung,  Suffolk  and 
Queens,  Westchester  and  Rockland,  Ulster  and 
Sullivan,  Columbia  and  Greene,  Delaware  and 
Schoharie,  Saratoga  and  Schenectady,  Washing- 
ton and  Warren,  Fulton  and  Montgomery,  Her- 
kimer and  Lewis,  Chenango  and  Broome,  Ma- 
dison and  Cortland,  Tompkins  and  Tioga,  Sene- 
ca and  Wayne,  Ontario  and  Yates,Livingston  and 
Allegany,  Genesee  and  Wyoming,  Orleans  and 
Niagara,  Chautauque  and  Cattaraugus.  He  did 
not  say  this  was  the  best  division,  but  he  had 
only  drawn  it  hastily  to  show  how  much  more 
favorable  would  be  the  proposed  amendment, 
than  that  of  the  committee. 

Mr.  RUSSELL  concurred  with  the  views  of 
the  gentleman  from  Albany.  They  were  sound, 
and  were  based  upon  sound  principles.  He  was 
of  opinion  that  the  committee  had  made  a  great 
mistake  in  limiting  the  number  to  32.  By  sin- 
gle districts  for  32  Senators,  as  reported  by  the 
committee,  5  single  counties  constitute  single 
districts,  viz  : 
Erie,  deficient  of  rep.  population  6,314 

Monroe,  do.  do.  11,399 

Onondaga,       do.  do.  7,666 

Rensselaer,      do.  do.  16,314 

Oneida,  with  a  surplus  of  3,711 

Smaller  counties  united  in  single  districts  pre- 
sent large  excesses,  as 

Cayuga  and  Wane,  an  excess  of  14,547 

Madison  and  Oswego,        do.  11,937 

Dutchess  and  Columbia,    do.  16,077 

By  adopting  forty  as  the  number  of  Senators, 

twelve  counties  may  each  constitute  a  single 

district,  with  small  a  excess,  except  in  a  single 

county,  to  wit : 

Erie,  excess  of  8,C71 

Monroe,       do  3,586 

Onondaga,  do.  7,419 
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Oneida,  do. 
Jeffersonj  do, 
Kings,  do. 

Albany,        do. 
Dutchess,  with  deficiency  of 
St.  Lawrence;        do. 
Otsego,  do. 

Steuben,  do. 

Rensselaer.  do. 


18,696 
2,635 
1,611 
8,532 
8,734 
1,374 

10,239 
9,229 
1,329 


The  smaller  counties  can  easily  be  arranged 
in  single  districts.  He  advocated  at  some  length 
the  necessity  of  adopting  the  ratio  so  as  to  make 
greater  equality  with  representation. 

Mr.  NICOLL  said  the  great  question  involv- 
ed in  striking  out  the  number  thirty-two  was 
one  of  principle — that  of  making  the  represen- 
tation of  the  Houses  more  nearly  accord  with 
population.  He  had  no  hesitation  in  saying  that 
he  was  in  favor  of  having  a  much  smaller  num- 
ber of  senators  than  representatives,  and  would 
have  no  objection  to  forty,  provided  there  could 
be  a  proper  ratio  devised  under  that  number. — 
It  should  be  taken  into  consideration  that  the 
population  of  the  state  was  constantly  changing 
in  its  character,  but  if  any  appropriate  division 
can  be  made  he  believed  it  was  proper  that  this 
Convention  should  revise  the  present  system. — 
Great  inequality  might  soon  be  found  in  the 
wards  in  the  city  of  New  York,  for  there  were 
wards  there,  the  population  of  which  in  five 
years  had  increased  18,000,  and  very  soon  they 
might  each  be  entitled  to  be  a  single  senatorial 
district.  He  thought  in  the  arrangement  of  the 
districts,  the  character  of  the  population  should 
be  taken  into  view,  and  that  it  was  of  vi- 
tal importance  that  the  people  each  year  should 
have  a  vote  in  the  choice  of  a  senator,  for  he 
desired  that  public  sentiment  should  be  annual- 
ly brought  to  bear  on  that  body. 

Mr.  RHOADES  was  in  favor  of  the  proposi- 
tion of  the  committee,  dividing  the  state  into  sin 
gle  Senate  districts.  On  no  question  had  the 
people  of  the  state  more  distinctly  expressed 
their  approbation.  But  they  had  appeared  to 
be  perfectly  satisfied  with  the  present  number 
of  which  the  Senate  was  composed,  and  he  could 
find  no  reason  why  what  was  well  enough  and  sat- 
isfactory should  be  disturbed.  If  a  change  was  to 
be  made,  he  did  not  see  why  the  number  should 
not  be  increased  to  128,  to  an  equality  with  the 
Assembly.  The  people  of  the  state  had  lost 
their  confidence  in  one  branch  of  the  Judiciary 
— the  Court  of  Errors  ;  and  one  reason  for  it 
was,  he  believed,  the  large  number  of  which  it 
was  composed.  But  they  had  not  lost  confidence 
in  either  branch  of  the  legislature.  They  were 
uniformly  found  in  this  state  to  have  the  great- 
est respect  for  the  Senate  in  Congress,  because 
it  was  composed  of  the  smaller  number,  who 
were  able  to  conduct  their  business  with  dignity 
and  decorum,  free  from  the  confusion  and  high 
feeling  often  found  in  the  larger  body.  While 
things  were  perfectly  satisfactory,  he  hoped  they 
would  be  allowed  to  remain  as  they  existed. 

Mr.  STETSON  advocated  an  increase  of  the 
number  of  Senators,  as  being  called  for  by  jus- 
tice and  propriety.  As  it  was,  too  much  impor- 
tance was  often  attached  to  the  vote  of  a  single 
Senator.  He  was  in  favor  of  this,  because  he 
was  sent  here  to  secure  single  Senate  districts  if 
he  could.  He  would  bring  home  that  body  to 
the  constituency,  as  near  as  possible,  and  not 
leave  it  to  the  more  fragmentary  responsibility 


of  the  present  system.  If  it  was  to  be  settled  that 
we  were  to  have  but  32  Senators,  he  should 
do  all  he  could  to  make  all  the  Senators  elected 
every  year,  or  else  make  double  districts.  He 
stated  at  considerable  length  his  objections  to  the 
plan  presented  by  the  committee.  He  would 
much  prefer  twenty  double  districts,  with  one 
Senator  to  be  elected  every  year.  This  would 
allow  the  whole  people  to  vote  on  the  election 
of  Senators  every  year.  He  would  also  go  for 
an  increase  of  the  number  of  the  Assembly.  He 
pointed  out  the  injustice  done  by  the  present 
constitution  to  such  counties  as  his  own,  where 
a  large  fraction  were  deprived  of  all  represen- 
tation, while  counties,  not  having  half  its  num- 
ber of  inhabitants,  still  had  one  representative. 
This  could  only  be  remedied  by  an  increase  of 
the  Assembly. 

Mr.  RICHMOND  would  not  be  in  favor  of 
increasing  either  the  Senate  or  Assembly,  if  we 
could  reach  anything  like  equal  representation. 
True,  there  had  been  but  little  feeling  as  to  this 
particular  point,  but  there  had  been  deep  feeling 
as  to  this  unequal  representation.  The  gentle- 
man from  Onondaga  was  opposed  to  an  increase. 
This  was  because  Onondaga  could  be  better  ac- 
commodated, as  the  present  apportionment  suit- 
ed that  county  better  than  any  other.  Hence 
the  gentleman  was  in  favor  of  letting  well  e- 
nough  alone. 

Mr.  W.  TAYLOR  disclaimed  being  actuated 
by  any  such  selfish  consideration. 

Mr.  RICHMOND  had  referred  to  the  gentle, 
man's  colleague. 

Mr.  RHOADES  begged  leave  to  adopt  the 
disclaimer  of  his  colleague,  as  his  own. 

Mr.  RICHMOND,  notwithstanding  this, 
hoped  he  might  be  permitted  to  point  out  the  ine- 
quality of  Onondaga  as  compared  with  other 
counties.  Wyoming  and  Orleans  had  together  a 
population  equal  to  three-fourths  of  Onondaga, 
and  yet  had  but  half  as  many  representatives  on 
this  floor.  He  also  instituted  a  comparison  be- 
tween those  counties  and  New  York,  showing  a 
still  greater  inequality.  He  wanted  to  get  rid 
of  this  inequality,  and  if  no  other  mode  of  doing 
so  could  be  devised,  he  would  consent  to  the  di- 
vision of  counties. 

Mr.  W.  B.  WRIGHT  said  that  as  a  member 
of  committee  number  one  it  was  proper  that  he 
should  present  the  reasons  which  induced  him  to 
differ  in  some  respects  from  a  majority  of  that 
committee.  The  chairman  (Mr.  W.  Taylor) 
stated  on  the  introduction  of  the  report  that  it 
had  been  agreed  to  by  a  majority,  but  that  each 
member  regarded  himself  as  not  committed  to 
all  its  provisions,  and  that  even  those  who  con- 
sented to  it,  felt  at  liberty  to  change  their  views, 
if  upon  argument  or  reflection,  there  seemed  to 
be  a  necessity  for  doing  so.  The  chairman  might 
also  have  added,  if  he  did  not,  that  it  was  so 
understood  in  committee.  Now  with  the  lead- 
ing principles  of  the  report  he  did  most  cheer- 
fully concur  j  it  was  with  the  details  only  that 
he,  in  part,  differed.  The  policy  of  single  dis- 
tricts he  considered  as  conclusively  settled  by 
the  popular  judgment,  and  that  the  Convention 
would  fail  to  carry  out  the  clearly  and  fully  ex- 
pressed wish  of  the  people  of  the  state,  should 
any  other  system  of  legislative  representation 
be  adopted.    In  committee  he  proposed  an  in- 
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crease  of  the  number  of  senators  to  48.  He  re- 
garded the  present  number  of  32  as  too  limited  for 
a  legislative  body.  As  had  been  frequently  re- 
marked, the  Senate  as  at  present  constituted  was 
to  large  and  unwieldy  for  a  court  and  too  contrac- 
ted in  No.s  for  exclusively  legislative  purposes, 
If  it  be,  as  is  generally  believed ,  that  the  Con- 
vention will  strip  the  Senate  of  its  judicial  func- 
tions, if  not  of  all  other  powers  except  those  of 
an  exclusive  legislative  character,  then,  in  fixing 
upon  a  number,  due  importance  should  be  given 
to  that  fact,  for  whether  the  number  should  be 
thirty-two  or  a  larger  one,  in  his  opinion,  depen- 
ded in  a  considerable  degree  on  the  powers  con- 
ferred on  the  body.  Upon  the  supposition  that 
the  court  for  the  correction  of  errors  as  at 
present  organized,  was  to  be  abrogated,  he  sub- 
mitted that  it  would  be  expedient  to  increase  the 
number.  He  had  recently  been  examining  the 
constitution  of  other  states,  and  found  that 
in  a  majority  of  them,  (out  of  New  England) 
the  proportion  between  senators  and  representa- 
tiveswasas  one  to  three.  In  several  of  the 
states — for  example,  in  Indiana  and  North  Car- 
olina— the  proportion  was  as  one  to  two.  Al- 
though it  was  a  principle  in  two  or  three  states, 
he  was  unwilling  to  adopt  the  suggestion  of  the 
gentleman  from  Otse^o(Mr.CHATFiELD)to  leave 
to  the  legislature  the  power  of  fixing  the  actual 
number  of  senators  intermediate  a  minimum  and 
maximum  number  established  by  the  consti- 
tution, for  the  legislature  should  not  be  permit- 
ted to  exercise  a  discretion  that  might  be  abused 
in  subserving  partizan  purposes.  He  would  not 
only  increase,  but  fix  the  increase  definitely  in 
the  constitution. 

What,  said  Mr.  W.,  has  created  the  desire 
with  the  people  for  single  districts  ?  Why  have 
complaints  been  made  in  relation  to  the  present 
arrangement  ?  Because  an  important  object  is 
to  be  gained  by  bringing  the  senator  home  to  his 
constituents, — by  making  him  familiar  with  his 
constituency,  and  enabling  him  to  acquire  an 
accurate  knowledge  of  their  peculiar  condition 
and  wants.  The  county  which  he  had  the  ho- 
nor to  represent  was  situated  in  the  second  se- 
natorial district — the  district  was  extensive  in 
territory — and  he  doubted  whether  two  of  the 
senators  now  respresenting  her  had  ever  set 
foot  within  the  limits  of  Sullivan,  and  certain  it 
is  that  those  senators  were  found,  last  winter, 
in  these  halls,  directly  opposing,  by  their  votes, 
her  dearest  interests.  The  larger  the  number 
of  senators  the  more  limited  will  be  the  constit- 
uency, and  consequently  the  more  familiar  will 
the  representative  be  with  its  peculiar  interests. 
The  only  objection,  said  Mr.  W-,  urged  in 
committee  against  increasing  the  number,  was 
the  difficulty  of  apportionment  by  counties. — 
This  difficulty  arose  in  the  larger  counties,  such 
as  Oneida,  Onondaga,  Albany  and  Erie  ;  when 
by  adopting  48  as  the  number  of  senators, 
large  fractions  would  remain  unrepresented. — 
It  is,  however,  to  be  observed  that  this  ap- 
parent inequality  exists  in  those  counties  con- 
taining cities,  in  which  the  population  is  ra- 
pidly increasing,  and  perhaps  upon  another  enu- 
meration of  the  inhabitants  of  the  State,  by  that 
rapid  increase  the  difficulty  would  be  obviated ; 
for  in  a  subsequent  section  of  this  report,  the 
committee  provide  that  in  the  formation  of  sen- 


ate districts  a  county  may  be  divided,  when  en- 
titled to  two  or  more  Senators,  so  that  if  the 
principle  of  preserving  county  lines  in  the  ar- 
rangement of  the  districts,  is  important — and  it 
seemed  to  be  so  regarded  by  a  majority  of  the 
committee — it  may  with  the  number  of  forty- 
eight,  perhaps,  be  more  successfully  carried  out 
upon  the  next  census,  than  with  a  smaller  num- 
ber. But  wherein  exists  the  imperative  neces- 
sity of  preserving  county  lines  in  the  arrange- 
ment of  districts,  if  by  so  doing  a  fair  represen- 
tion  may  be  defeated  ?  What  is  there  in  these 
arbitrary  divisions  of  the  state,  that  so  much 
importance  should  be  attached  to  them  ?  Gen- 
tlemen say  that  by  a  division  you  break  up  those 
natural  distinct  relations  which  exist  in  counties. 
This  is  not  so,  unless  partizan  relations  are 
meant.  And  if  by  a  division  of  counties  there 
is  a  tendency  to  break  up  these,  it  is  a  conclu- 
sive reason  for  setting  about  the  important  work 
without  delay.  All  know  that  at  the  capital  of 
these  counties,  (especially  where  they  are  cities,) 
a  political  regency  has  grown  up,  who  assume 
the  control  of  political  matters,  and  the  distri- 
bution of  offices — who  pack  your  county  con- 
ventions, and  subsist  themselves,  in  a  great 
measure,  upon  official  spoils.  If  by  disregard- 
ing county  lines  in  the  establisnment  of  senato- 
rial districts,  these  regencies  would  be  broken 
up,  and  these  demagogues  shorn  of  their  abused 
power,  the  reason  was  potent  with  him  for  dis- 
regarding them. 

If  counties  are  divided,  said  Mr.  W.,  unques- 
tionably a  more  equal  representation  could  be 
obtained.  No  such  disparity  would  exist  as 
may  be  found  in  the  report  of  the  committee. — 
Have  gentlemen  ascertained  the  fact  that  it  is 
proposed  by  that  report  to  elect  seventeen  sena- 
tors by  a  representative  population  of  1,169,433 
and  to  elect  the  remaining  fifteen  by  a  popula- 
tion of  1,230,109 — making  the  constituency  of 
fifteen  senators  over  60,000  more  than  that  of 
seventeen.  Is  there  any  equality  of  represen- 
tation in  this  result  of  adhering  to  county  lines? 
And  so  it  will  be  to  some  extent  upon  the  se- 
lection of  any  number,  although,  in  his  opm- 
ion,  the  larger  the  number  the  less  numerous 
are  the  cases  of  inequality.  It  is  proposed  that 
the  counties  of  Dutchess  and  Columbia,  with  a 
representative  population  of  91,862,  shall  elect 
one  senator,  whereas  Suffolk  and  Queens  with 
a  population  of  58,657  shall  also  elect  one. — 
Should  this  disparity  exist,  if  there  can  be  found 
any  remedy  for  it?  If  by  dividing  counties,  or 
by  fixing  the  number  of  48,  or  by  adopting  the 
proposition  of  the  gentleman  from  Albany  (Mr. 
Harris),  this  inequality  could  be  obviated,  he 
was  disposed  to  take  either  course.  He  had 
left  at  his  room,  not  expecting  that  this  ques- 
tion would  come  up  this  morning,  a  statement 
shewing  that  by  taking  a  number  beyond  forty, 
a  more  equal  representation  could  be  had,  even 
upon  the  principle  of  adhering  to  county  lines, 
and  that  more  single  counties  would  be  entitled 
*o  elect  senators  than  under  the  proposition  of 
the  committee.  By  their  report,  out  of  the  city 
of  New  York,  but  four  counties  constitute  sen- 
atorial districts  within  themselves,  whereas 
with  the  number  of  forty-eight,  the  counties  of 
Kings,  Dutchess,  Albany,  Rensselaer,  St.  Law- 
rence, Jefferson,  Orange,  Steuben,  Otsego,  Os- 
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wego,  Cayuga,  Chautauque,  and  perhaps  ^til- 
ers, would  each  be  entitled  to  a  senator.  So  al- 
so, if  the  report  is  closely  examined,  it  will  be 
perceived,  that  it  is  proposed  to  elect  more  than 
one-third  of  the  senators,  from  counties 
in  which  large  cities  are  embraced.  For  exam- 
pie,  five  from  the  city  and  county  of  New  York, 
one  from  the  county  of  Kings,  embracing  the 
city  of  Brooklyn,  one  from  the  county  of  Alba- 
ny, embracing  the  Capital,  one  from  the  county 
of  Oneida,  embracing  the  city  of  Utica,  one 
from  the  county  of  Monroe,  embracing  the  city 
of  Rochester,  one  from  the  county  of  Rensselaer, 
embracing  the  city  of  Troy,  and  one  from  the 
county  of  Erie,  embracing  the  city  of  Buffalo. 
Eleven  senators,  (more  than  one- third)  would 
be  elected  by  such  counties.  Those  counties,  if 
the  number  of  thirty-two  be  adopted,  have  now 
*  in  some  instances  but  a  small  fractional  excess, 
and  in  others  a  large  fractional  deficiency.  The 
largest  fractional  excesses  are  to  be  found  in  the 
rural  counties.  Yet  a  majority  of  the  commit- 
tee, instead  of  adopting  a  number  which  would 
leave  fractional  deficiencies  in  the  agricultural 
counties  where  it  is  not  expected  the  represen- 
tative population  will  rapidly  increase,  they 
have  chosen  that  number  which  will  leave  lit- 
tle o*  no  fractional  excess  in  those  counties, 
where  had  it  been  done,  would,  in  connection 
with  the  rapid  increase  of  their  population,  up- 
on another  enumeration  of  the  inhabitants  of 
the  state,  have  entitled  them  to  two  senators. 

The  chairman,  said  Mr.  W.,  had  said  that 
the  reason  why  a  majority  of  the  committee  had 
not  proposed  an  increase  of  the  number  of  sen- 
ators, was  because  the  people  had  not  demanded 
it.  If  the  Convention  should  decide  to  adopt 
only  such  amendments  as  the  people  of  the 
whole  state  had  demanded,  he  believed  that  the 
members  of  this  body  had  as  well  adjourn  now, 
and  go  to  their  homes.  But  have  they  not  asked 
for  it?  He  could  not  speak  of  public  sentiment 
in  the  county  of  Onondaga,  but  in  the  southern 
part  of  the  state  an  increase  had  been  frequent- 
ly suggested.  Besides,  the  people  have  loudly 
called  for  single  senate  districts,  and  if  in  car- 
rying out  that  principle  a  necessity  arises  for  in- 
creasing the  number  of  senators,  then,  in  effect, 
an  increase  is  one  of  those  distinctive  proposi- 
tions, marked  in  advance,  with  the  popular  as- 
sent. The  Chairman  (Mr.  W.Taylor)  also  had 
said  that  an  increase  of  the  number  of  senators 
would  involve  an  increase  of  the  expenses  of 
this  branch  of  the  government.  But  in  consid- 
ering and  settling  a  grave  question  which  is  to 
effect  the  state,  for  good  or  evil,  whilst  the  con- 
stitution exists,  a  trifling  matter  of  expense 
seemed  to  him  of  no  account.  However,  by 
abolishing  the  Court  for  the  Correction  of  Er- 
rors, would  not  the  expenses  of  the  Senate  be 
decreased,  even  with  the  number  of  forty-eight? 
He  had  no  doubt  of  it.  So  also  the  Chairman 
had  stated  that  the  committee  were  opposed  to 
dividing  counties,  because  it  would  lead  to  a 
system  of  gerrymandering.  If  the  districts 
were  formed  of  contiguous  territory,  he  really 
could  not  see  how  such  a  result  could  be  pro- 
duced. There  was  certainly  more  danger  of  the 
adoption  of  such  a  system  by  adhering  to  coun- 
ty lines,  than  by  disregarding  them.  The  gen- 
tleman from  Onondaga  (Mr.  Rhoades)  had  said 


that  the  increase  of  the  number  of  senators  in- 
volved the  necessity  of  increasing  the  Assem- 
bly. He  (Mr.  W.)  did  not  see  that  by  increas- 
ing the  smaller  branch  of  the  legislature,  it  ne- 
cesarily  followed  that  there  should  be  an  increase 
of  the  larger.  Suppose  the  Senate  is  increased 
to  forty-eight,  wherin  exists  the  stern  neces- 
sity of  increasing  the  Assembly?  He  was  ready 
to  act  with  the  gentleman  from  Clinton  (Mr. 
Stetson)  as  to  an  increase  of  the  Assembly. — 
He  believed  that  an  inequality  of  representa- 
tion existed  in  that  body,  and  if  it  could  be  re- 
moved by  an  increase  of  the  number,  he  would 
go  for  such  increase  ;  but  he  did  not  think  there 
was  such  magic  in  the  increase  of  the  Senate  as 
would  naturally  and  irresistibly  lead  to 
an  increase  of  the  other  house.  He 
was  satisfied  that  in  representation,  great 
inequalities  existed  in  the  Assembly.  The 
county  of  Wyoming,  with  a  population  great- 
er now  than  that  of  Genesee,  had  one  mem- 
ber, whilst  Genesee  had  two.  Clinton  with  a 
population  more  than  Richmond  and  Putnam 
combined,  had  but  one  member,  whilst  those 
counties  were  represented  by  two.  He  would 
go  with  the  gentleman  from  Clinton  in  any  rea- 
sonable way  to  lessen  the  disparity  which  exist- 
ed in  the  representation.  He  was  first,  howev- 
er, for  an  increase  of  the  number  of  senators  to 
48.  If  the  number  was  fixed  at  this  mark,  with 
single  districts,  numbering  from  one  to  forty- 
eight,  and  leaving  with  the  legislature  the  divi- 
sion of  the  districts,  there  could  be  no  doubt  that 
that  body  would,  as  far  as  possible,  preserve 
county  lines  ;  indeed  there  would  be  no  necessi- 
ty in  more  than  three  or  four  instances  of  dis- 
regarding them.  He  would  not,  however,  by 
the  constitution  make  it  imperative  upon  the  le- 
gislature to  preserve  the  integrity  of  these  lines, 
and  thus  refuse  to  carry  out  the  system — of  sin- 
gle districts  and  equal  representation.  This 
convention  should  set  an  example  in  regard  to 
this,  and  show  to  that  body  that  equality  of  re- 
presentation is  of  more  importance  than  the 
mere  preservation  of  county  lines.  He  would 
go  for  the  best  principle  upon  which  a  proper 
division  of  representation  could  be  effected,  and 
if  it  could  be  done  without  breaking  over  the 
lines  of  counties,  let  it  be  so  done  j  but  if  not, 
then  let  those  lines  be  disregarded.  The  great 
ends  to  be  secured,  were  single  senate  districts, 
and  equality  in  representation. 

Mr.  A.  W.  YOUNG  said  if  there  was  any 
member  who  should  feel  an  interest  in  this 
quetion,  it  was  himself  And  his  constituents, 
also,  felt  a  deep  interest.  The  county  of  Wy- 
oming had  an  unrepresented  fraction  of  12,00, 
almost  equal  to  that  of  three  others  in  the  state 
which  had  one  member  each.  He  referred  to 
the  preaent  apportionment  to  show  the  great  in- 
equalities of  representation — mentioning  to  vari- 
ous counties  in  illustration.  Some  had  very 
large  surplusses,  while  in  others  there  were  even 
greater  deficiencies.  This  evil  should  be  reme- 
died. It  could  be  done  in  a  manner  by  increas- 
ing the  Senate.  He  should  vote  for  such  in- 
crease, believing  it  wise  and  safe  for  the  people. 
If  there  was  danger  from  corruption  in  the  le- 
gislature, the  greater  the  body  the  less  would 
that  danger  be.  The  people  desired  a  more 
equal  representation,  and  this  could  only  be  done 
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bjr  an  increase  of  representatives.  There 
might  be  counties  well  enough  now,  but  that 
was  no  reason  why  others  should  longer  suffer 
from  their  present  grievances.  He  believed  this 
State  had  a  less  comparative  number  of  repre- 
sentatives than  any  other  state,  and  he  would 
therefore  favor  an  increase. 

Mr.  R.  CAMPBELL  defended  the  report  of 
the  committee,  which  had  been  assailed  by  the 
gentleman  from  St  Lawrence  (Mr.  Russell.) — 
He  said  that  if  any  one  fact  should  be  promi- 
nent in  this  discussion,  relative  to  the  duty  of 
this  Convention,  it  was  the  fact  that  complaints 
had  so  long  been  made  of  misrepresentation  in 
the  legislative  bodies.  He  referred  to  the  in- 
structions given  by  the  nominating  conventions 
in  relation  to  this  subject,  as  a*n  indication  of 
the  popular  will.  The  districts  as  now  organ- 
ized, was  a  system  of  misrepresentation,  and  not 
of  representation.  Some  of  them  embraced 
a  territory  qf  some  200  or  300  miles,  and  it  could 
not  be  supposed  that  one  elector  in  100  could  be 
acquainted  with  their  senatorial  candidates. — 
Hence  the  single  senate  district  system  had  been 
adopted  by  the  committee.  He  also  examined 
the  propriety  of  the  system  of  biennial  elec- 
tions, and  the  question  respecting  the  division  of 
county  lines.  He  was  strongly  opposed  to  the 
division  of  counties.  The  counties  had  for  cer- 
tain purposes,  local  governments,  and  very  ex- 
tensive legislative  and  criminal  jurisdiction,  and 
it  was  anticipated  to  give  them  still  more. — 
Their  limits  should  not,  then,  be  arbitrarily  dis- 
regarded for  the  purpose  of  forming  election  dis- 
tricts. He  illustrated  his  positions  at  great 
length,  and  discussed  several  collateral  questions 
in  reply  to  preceding  speakers. 

Mr.  RICHMOND  here  varied  his  motion  so 
as  to  strike  out  32. 

Mr.  W.  TAYLOR  in  reply  to  Mr.  HARRIS, 
said  he  had  looked  over  that  gentleman's  ap- 
portionment since  the  debate  had  been  going  on, 
and  he  found  that  the  aggregate  excesses  and 
deficiencies  were  greater  under  that  than  under 
the  plan  of  the  committee.  And  he  ventured  to 
say  that  you  might  take  any  other  number  pro- 
posed, and  the  inequalities  would  be  found  to  be 
as  great,  if  not  greater,  than  under  the  plan  of 
the  committee.  In  regard  to  the  largest  defi- 
ciency, Suffolk  and  Queens,  he  proposed  to  add 
Richmond,  which  would  reduce  the  inequality 
then  down  to  3000.  But  divide  the  state  as  you 
would,  and  there  would  be  inequalities — and 
he  felt  justified  in  saying  that  the  committee's 
plan  did  not  produce  as  great  inequalities  as  ei- 
ther the  plans  of  the  gentlemen  from  Albany  or 
Genesee.  So  that  the  idea  of  getting  rid  of  in- 
equalities  by  increasing  the  number  of  senators, 
was  fallacious.  If  gentlemen  had  other  objects, 
that  presented  another  view  of  the  question. — 
But  with  the  correction  alluded  to,  he  believed 
the  committe's  plan  would  be  found  to  present 
fewer  inequalities  than  under  any  other,  unless 
we  cut  up  counties  and  towns,  which  he  pre- 
sumed no  one  intended. 

Mr.  DANA  said  a  blind  man,  on  being  asked 
how  he  could  walk  safely,  replied  that  when  he 
raised  his  foot,  he  found  a  safe  place  before  he 
put  it  down  again.  With  the  report  of  the  com- 
mittee  before  him,  he  could  see  and  understand 
the  whole  plan.    But  to  change  the  number  to 


39  or  48,  he  could  not  at  once  determine  what 
the  deficiencies  and  excesses  would  be.  Per- 
haps if  we  had  spent  less  time  in  talking 
and  more  in  examining  the  census  maps,  we 
might  be  better  prepared  to  act.  As  it  was,  he 
was  satisfied  with  32  members,  and  unless  it 
could  be  shown  that  some  other  number  would 
reduce  these  excesses  and  deficiencies,  he  should 
vote  to  sustain  the  report  of  the  committee. 

Mr.  TALLMADGE  said  he  would  retain  the 
representation  where  it  was  in  the  Senate  and 
Assembly.  And  as  a  leading  principle,  he 
should  insist  on  an  equality  of  representation 
as  nearly  as  might  be  without  the  splitting  up  of 
counties.  Again,  he  would  not  increase  the  rep- 
resentation. As  it  was  we  could  scarcely  hear 
each  other  across  this  hall — and  if  we  had  more 
members  we  must  pull  down  the  capitol  or  con- 
struct the  hall  on  some  different  principle.  He 
was  a  decided  advocate  for  single  districts  both 
for  tt>e  Senate  ai>d  the  Assembly.  But  he  went 
for  four  years  for  senators,  two  for  the  Gover- 
nor, and  annual  elections  of  members  of  the 
house.  The  Senate  he  would  make  more  per- 
manent than  the  other  branch,  as  a  check  a- 
gainst  temporary  excitements  and  excesses.  He 
had  before  alluded  to  Shay's  rebellion  in  Massa- 
chusetts, to  the  outbreak  in  Rhode  Island,  and 
to  that  in  Pennsylvania  a  few  years  ago.  A 
variety  of  exigiencies  might  be  imagined  which 
required  a  body  of  some  stability  that  should  be 
beyond  the  reach  of  a  passing  excitement,  and 
which  should  operate  as  a  check  upon  hasty  le- 
gislation. Gentleman  had  spoken  of  the  evil  of 
the  unlimited  power  to  create  debt,  loa  and  to  n 
money  to  corporations.  He  went  with  them  in 
putting  restraints  upon  these  indiscretions.  But 
he  had  rather  see  these  checks  created  by  a  per- 
manent body  such  as  the  Senate,  which  should 
not  feel  these  temporary  excitements  of  anti-ma- 
sonry at  one  time,  and  anti-rentism  at  another. 
Hence,  he  went  for  four  years  for  a  senator. — 
If  he  could  not  get  that,  he  went  for  three 
years.  And  when  we  came  to  elect  all  our 
judges  and  almost  all  other  officers,  as  we  should 
probably,  we  could  very  well  afford  to  elect  a 
senator  once  in  four  years  only  in  a  particular 
district.  Again,  in  apportioning  representation, 
another  principle  should  be  adhered  to — and  that 
was  to  place  deficiencies  in  the  growing  counties 
and  districts,  instead  of  those  which  were 
dwindling  in  population  as  some  of  the  agricul- 
tural counties  were.  Mr.  T.  went  over  the  ap- 
portionment of  the  committee,  pointing  out 
where  this  principle  had  not  been  regarded. — 
He  also  objected  to  the  union  of  such 
counties  as  Putnam  and  Rockland,  Dutch- 
ess and  Columbia,  which  had  no  affinities  or  bu- 
siness relations — the  course  of  trade  in  them 
being  not  through  each  other,  but  in  different 
channels.  But  he  barely  rose  to  avow  his  de- 
sire to  hold  the  senate  as  it  was,  a  fixed  and 
comparatively  permanent  body,  to  have  repre- 
sentation equalized  as  near  as  might  be,  by 
making  single  districts  of  contiguous  and  natu- 
rally connected  territory,  and  giving  to  the  grow- 
ing districts  the  deficiencies. 

Mr.  WILLARD  remarked  that  many  had 
been  taken  by  surprise  this  morning,  not  sup- 
posing  this  report  was  coming  up  j  and  of  course 
they  were  not  prepared  to  go  into  an  argument 
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which  must  be  based  chiefly  on  numerical  cal- 
culations. He  moved,  therefore,  that  the  Con- 
vention adjourn. 

The  committee  rose,  reported  progress,  and 
the  Convention  took  a  recess  until  4  P.M. 

AFTERNOON  SESSION. 
Mr.  WORDEN  rose  to  say  that  the  business 
of  the  Convention  might  be  expedited  by  the 
course  he  was  about  to  propose.  We  had*  been 
discussing  all  the  morning  the  question  whether 
we  should  have  32  or  more  senators.  This 
question  ought  to  be  settled  before  proceeding 
much  further  with  this  Article.  And  this  being 
a  single  question,  it  had  better  be  settled  in  Con- 
vention where  debate  could  be  brought  to  a  close 
sooner  than  in  committee.  He  moved  therefore, 
to  bring  the  question  up  distinctly,  to  recommit 
the  Article  with  instructions  to  report  sections 
fixing  the  number  of  senators  at  50,  their  term 
of  office  two  years,  to  be  elected  in  single  dis- 
tricts— the  number  of  members  of  assembly  to 
be  150,  with  a  new  ratio  of  apportionment — the 
legislature  to  divide  the  counties  into  single  dis- 
tricts. These  two  questions  settled,  the  rest 
could  be  easily  adjusted.  He  threw  out  these 
rather  as  suggestions — not  intending  to  commit 
himself  to  these  numbers,  but  to  allow  a  range 
for  amendments. 

Mr.  R.  CAMPBELL  thought  the  gentleman's 
proposition  would  not  affect  the  object;  for  after 
all  the  number  of  senators  depended,  or  ought  to 
depend,  on  the  number  that  would  produce  the 
greatest  equality,  and  that  depended  on  calcula- 
tion. Better  pass  to  the  section  making  the  ap- 
portionment, and  see  how  the  districts  could  be 
arranged  with  the  greatest  equality.  Then  we 
could  better  determine  the  number  of  senators. 

Mr.  WORDEN  thought  we  could  settle  the 
question  in  the  outset,  as  to  how  many  senators 
we  would  have,  whether  32,  38,  40,  or  50— and 
without  a  tedious  debate.  He  preferred  40  him- 
self, but  he  specified  50  to  cover  the  extreme 
ground. 

Mr.  CHATFIELD -.—Why  not  move  to  dis- 
charge  the  committee  of  the  whole  from  the  two 
sections  specifying  the  number  of  the  two  houses? 
Mr.  WORDEN  assented  to  that. 
Mr.  CHATFIELD  would  strike  out  the  ratio 
altogether — leaving  it  to  the  legislature  to  ap- 
portion senators  and  representatives.  It  would 
occupy  too  much  of  our  time. 

Mr.   BERGEN  moved  to  make  the  number 
of  senators  40,  and  of  the  assemblymen  128. 
Mr.  CHATFIELD  moved  48  senators. 
Mr.  MARVIN  suggested  that  the  instructions 
should  be  offered  in  blank  so  that  it  might  be 
filled  by  motion. 

Mr.  NICHOLAS  was  not  prepared  for  one  to 
v©le  on  the  number  of  senators  to-day.  He  sug- 
gested that  we  should  now  go  into  committee  and 
pass  over  the  two  sections  referred  to. 
Mr.  WORDEN  assented  to  that  course,  and 
The  Convention  again  went  into  committee 
of  the  whole,  Mr.  PATTERSON  in  the  Chair, 
on  the  article  in  relation  to  the  Legislative  de- 
partment. 

The  committee  took  up  the  sixth  section,  as 
follows : — 

i  6.  An  enumeration  of  the  inhabitants  of  the  state 
shall  be  taken  under  the  direction  of  the  legislature 


in  the  year  one  thousand  eight  hundred  and  fifty-fiv  3 
and  at  the  end  of  every  ten  years  thereafter;  and  the 
said  districts  shall  be  so  altered  by  the  legislature  at 
the  first  session  after  the  return  of  every  enumeration 
that  each  senate  district  shall  contain,  as  nearly  as 
may  bet  an  equal  number  of  inhabitants,  excluding 
aliens,  paupers,  and  persons  of  color  not  taxed ;  and 
shall  remain  unaltered  until  the  return  of  another  enu- 
meration, and  shall  at  all  times  consist  of  contiguous 
territory,  and  no  county  shall  be  divided  in  the  forma- 
tion of  a  senate  district,  except  such  county  shall  be 
entitled  to  two  or  more  senators. 

Mr.  CHATFIELD  asked  for  an  explanation 
of  the  reason  for  "  including  aliens,  paupers 
and  persons  of  color  not  taxed  "  from  the  basis 
of  representation.  For  the  purpose  of  drawing 
out  an  explanation,  he  moved  to  strike  out  these 
words. 

Mr.  W.  TAYLOR  said  there  was  a  proposi- 
tion made  in  committee  to  strike  out  paupers 
and  persons  of  color  : — but  the  committee  con- 
cluded, finding  the  words  in  the  constitution,  to 
leave  them  untouched  for  the  action  of  the  Con- 
vention. He  would  have  preferred  to  have 
struck  out  the  whole,  but  for  the  fact  that  this 
alien  population  was  fluctuating,  and  in  the  city 
of  New  York,  for  instance,  upon  a  large  influx 
of  aliens,  might  give  that  city  a  representative, 
and  yet  these  aliens  in  the  course  of  a  year, 
might  be  scattered  all  over  the  country.  But 
paupers  and  colored  persons  not  taxed,  were 
subjects  of  legislation,  and  might  with  propri- 
ety constitute  a  portion  of  the  representative 
population.  So  might  aliens,  but  for  the  con- 
siderations stated. 

Mr.  CHATFIELD  could  well  see  why  tran- 
sient  persons,  merely  passing  through  a  seaport 
town  to  other  parts  of  the  country,  should  not 
be  included  in  the  basis  of  representation.  But 
why  should  aliens  who  were  taxed  be  excluded? 
And  why  exclude  persons  of  color  who  were 
allowed  to  vote  ?  The  only  true  basis  of  repre- 
sentation, it  struck  him,  was  the  whole  popula- 
tion. 

Mr.  BERGEN  concurred  in  this  view  of  the 
question.  He  did  not  see  why  injustice  should 
be  done  to  other  counties  because  New  York 
might  gain  a  little.  In  Kings  county,  there  were 
some  17,000  persons  that  would  not  be  included 
in  this  apportionment.  Among  them  were  re- 
sident aliens.  Why  should  not  they  be  included 
in  the  basis  of  representation?  They  were  in- 
cluded in  the  basis  of  representation  for  con- 
gress.    Why  not  here  ? 

Mr.  W.  TAYLOR  repeated,  his  own  views 
were  favorable  to  striking  out  paupers  and  per- 
sons of  color  not  taxed.  And  the  reasons  for 
excluding  aliens,  was  no  doubt  the  same  that 
operated  with  the  convention  of  1821.  It  would 
give  New  York  an  undue  representation,  from 
the  large  proportion  of  aliens  there.  It  appear- 
ed from  the  last  census,  that  of  the  three  classes 
of  persons  excluded  from  the  section,  New  York 
contained  about  one.third  of  the  whole  number 
in  the  state— in  all  about  74,000.  Now  aliens, 
who  could  so  easily  become  naturalized,  if  they 
chose,  ought  certainly  not  to  be  included  in  the 
basis  of  representation.  As  to  paupers,  they 
were  entitled  to  vote  and  ought  to  be  included. 
And  persons  of  color  not  taxed  ought  to  be,  for 
they  lived  among  us  and  had  rights  in  common 
with  us.  All  these  classes  formed  the  basis  of 
congressional  representation.    But  it  would  be 
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unjust  to  give  New  York  an  additional  senator 
and  additional  representatives  on  the  basis  of 
her  accidental  alien  population. 

Mr.  O'CONOR  adverted  to  the  elemental  prin- 
ciples on  which  this  doctrine  of  representation  is 
based.  We  had  established  as  a  basis,  not  the 
electors  but  the  inhabitants,  the  persons  sub- 
ject to  the  law,  who  were  to  be  governed  with- 
in the  district  which  elected  the  representative. 
We  have  included  all  the  non-voting  classes — 
and  with  great  propriety  ;  because  the  electors 
taking  part  in  the  government  in  the  particular 
district,  had  charge  over  them,  exercising  all 
the  duty  of  government  in  relation  to  them. 
Aliens  ought  to  be  included  with  the  rest,  be- 
cause all  the  burthens  of  their  government,  so 
far  as  these  burthens  were  of  a  local  character, 
such  as  police  expenses,  &c,  fell  upon  the  elec- 
tors of  the  district.  The  gentleman  from  Onon- 
daga  (Mr.  Taylor)  had  treated  this  subject,  as 
if  there  wras  an  effort,  by  including  aliens  in  the 
basis  of  representation,  to  give  them  a  repre- 
sentation here.  This  was  not  so,  unless  the 
gentleman  meant  to  say  that  aliens  were  allow- 
ed to  vote  in  New  York.  The  gentleman's  ar- 
gument proceeded  upon  the  ground  that  aliens 
might  be  naturalized,  and  that  if  they  neglected 
so  to  do,  they  should  not  have  a  representation. 
This  is  true,  but  it  proved  nothing  here,  since 
no  person  proposed  to  allow  them  a  representa- 
tion. It  was  the  electors  of  the  district  within 
which  they  resided,  who  claimed  a  voice  in  the 
government  corresponding  with  the  population 
of  the  district.  The  large  number  of  aliens  in 
the  district  of  New  York,  imposed  heavy  bur- 
thens upon  the  electors  to  maintain  the  law  over 
them.  In  all  the  districts  of  the  state  there  was 
a  class  of  non- voting  inhabitants  included  in 
the  basis  of  representation — lunatics  and  felons, 
as  well  as  women  and  children.  Again,  if  you 
adopted  the  electors,  instead  of  inhabitants,  as 
the  basis  of  representation,  you  would  do  to  N. 
York  measurably  another  great  piece  of  injus- 
tice— for  there  resided  many  families  the  heads 
of  which  were  often  permanently  absent,  such 
as  sea-faring  men  and  others.  In  other  words 
the  relative  proportion  of  males  and  fe- 
males in  New  York  and  the  rural  por- 
tions of  the  state,  would  show  a  large 
disproportion  of  the  latter  against  New  York. 
Without  claiming  for  aliens  a  right  to  represen- 
tation— for  they  had  no  right — but  claiming  for 
the  electors  of  New  York  a  right  of  representa- 
tion corresponding  with  the  burthens  cast  on 
them — he  insisted  that  aliens  should  be  included 
in  the  population  which  was  to  form  the  basis 
of  representation.  As  to  paupers,  we  in  New 
York  had  a  still  stronger  right — for  in  addition 
to  the  burthen  of  sustaining  a  police  to  restrain 
them  from  violations  of  law,  we  had  the  burthen 
of  actually  maintaining  them — and  they  could 
not  be  deprived  of  the  right  of  voting.  If  any 
exclusion  whatever  was  to  be  introduced,  pau- 
pers clearly  should  not  be  excluded,  and  so  as 
to  persons  of  color  not  taxed.  The  latter  were 
excluded  because  they  did  not  exercise  the  elec- 
tive franchise.  In  that  respect  they  were  in 
the  condition  of  aliens,  and  all  the  burthens  in- 
cident to  the  existence  of  one  class  in  a  dis- 
trict, were  incident  to  the  existence  of  the  other. 
And  the  district  had  just  the  same  right  to  a 


voice  in  the  councils  of  the  state,  in  proportion 
to  the  number  thus  charged  upon  it,  as  it  had 
to  a  voice  in  proportion  to  the  number  of  non- 
voting women  and  children  in  it.  Again,  per- 
sons of  color  not  taxed,  he  insisted,  ought  not 
to  be  excluded  from  the  basis  of  representation 
any  more  than  women  and  children.  They 
were  equally  members  of  society — equally 
burthens  upon  the  electors,  He  objected  to 
this  exclusion  because  it  recognized  a  doctrine 
that  had  been  repudiated — that  the  payment  of 
taxes  was  the  circumstance  which  gave  a  man 
a  right  to  be  represented.  We  had  gone  far 
beyond  the  doctrine  of  those  early  days  in  the 
struggle  for  civil  liberty,  when  it  was  claimed 
that  taxation  and  representation  ought  to  go 
together.  We  now  permit  persons  to  vote  who 
not  only  did  not  contribute  to  the  public  bur- 
thens, but  who  were  actually  maintained  by  the 
state.  Why  should  we  preserve  in  the  consti- 
tution an  application  of  the  rule,  after  having 
abolished  the  rule  itself?  This  was  a  strong 
additional  reason  for  striking  out  from  the  ex- 
ception '  persons  of  color  not  taxed."  He  re- 
garded it  as  a  blot  upon  our  constitution.  He 
took  it  also  to  be  the  last  degree  of  injustice  to 
say  to  New  York,  because  you  are  so  circum- 
stanced that  you  are  burthened  with  the 
greatest  number  of  paupers,  whom  you 
must  admit  to  an  equality  with  you  in  the 
exercise  of  the  electoral  right,  still  you  shall 
have  all  the  burthens  consequent  upon  their 
being  among  you,  and  yet  you  shall  not  be  al- 
lowed a  voice  in  the  councils  of  the  state,  cor- 
responding with  their  number  as  a  part  of  your 
population.  He  supposed  however,  there  would 
be  little  objection  to  striking  out  paupers  and 
persons  of  color  not  taxed,  because  it  would 
give  but  a  slight  advantage  to  New  York  over 
other  parts  of  the  state.  But  on  the  subject  of 
aliens  he  anticipated  more  difficulty.  And  on  a 
question  like  this,  the  city  of  New  York  being 
mainly  interested  in  it,  her  delegation  stood  here 
perfectly  at  the  mercy  of  the  rest  of  the  state. 
They  had  no  power  but  that  of  expostulation — 
the  power  of  the  weak  against  the  strong.  But 
he  did  hope  that  wiiatever  jealousy  might  ex- 
ist in  reference  to  the  representation  of  the  ci- 
ty here,  fhe  great  and  just  principle  which 
he  had  sought  to  maintain,  would  prevail — and 
that  was  that  the  electors  of  each  district  should 
have  a  voice  in  the  councils  of  the  state  in  pro- 
portion to  the  number  of  inhabitants  in  each 
district,  and  the  consequent  burthens  that  fail 
upon  them — without  reference  to  the  question 
whether  they  were  electors  or  not.  Again,  he 
contended  that  the  aliens  in  question  were  not 
transient  persons — for  transient  persons  were 
not  included  in  the  census.  He  did  not  deny 
but  there  were  some  resident  aliens  who  doing 
business  in  New  York  might  be  included  in  the 
census,  who  yet  were  properly  speaking  tran- 
sient persons,  or  foreign  agents,  &c.  but  that 
was  an  extremely  small  number  of  persons.— 
The  class  of  aliens  included  in  the  census  was 
mainly  composed  of  persons  as  permanently 
domiciliated  here  as  the  natives.  Persons  a- 
waiting  the  five  years'  probationary  term  before 
naturalization  entered  into  it.,  their  wives 
and  their  children,  not  unfrequnntly  very 
numerous,  entered   into   it.    Women  of   for. 
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eign  birth  permanently  settling  in  the  country 
scarcely  ever  became  naturalized.  Women  do 
not  usually  think  of  political  matters  or  of  as- 
suming  or  putting  off  national  character.  These, 
even  when  they  intermarried  with  native  citi- 
zens, remained  aliens,  and  were  included  in  that 
class  To  exclude  all  these  persons  from  the  bar 
sis  of  representation,  was  unjust  and  improper. 
He  did  not  claim  a  representation  for  aliens,  but 
merely  that  they  should  be  included  in  the  basis 
of  representation. 

Mr.  W.  TAYLOR  said  the  gentleman  had 
based  his  argument  on  the  supposition  that  he 
(Mr.  T.)  went  for  excluding  aliens  here  to  pre- 
vent their  being  represented.  His  position  was 
that  they  should  not  form  a  part  of  the  basis  of 
representation. 

Mr.  O'CONOR  did  not  doubt  the  gentleman 
meant  to  present  this  matter  properly.  Mr. 
O'C.  thought  that  the  manner  in  which  he  pre- 
sented it,  tended  to  produce  an  impression  that 
those  who  went  for  striking  out,  wished  to  se- 
cure for  aliens  some  voice  in  our  legislative 
halls — and  that  he  wished  to  repudiate. 

Mr.  WORDEN  said  he  should  be  inclined  to 
sustain  this  motion  to  strike  out,  if  he  supposed 
any  advantage  would  result  from  it  to  the  clas- 
ses specified.  But  he  believed  that  the  tenden- 
cy would  be  to  throw  new  impediments  in  the 
way  oi  their  enjoyment  of  the  political  rights  of 
which  they  were  now  deprived.  Nor  did  the 
proposition  rest  on  any  sound  ground  of  princi- 
ple. The  true  basis  of  representation  was  the 
great  body  of  voters.  Because  they  were  the 
body,  on  whom  rested  the  whole  responsibility 
of  the  government,  for  they  elected  those  who 
had  the  control  of  it.  To  bring  in  these  classes 
of  people  into  the  basis  of  representation,  it 
was  conceded,  would  give  to  New- York  an  ad- 
ditional representative  here,  on  an  accidental 
basis,  beyond  her  fair  proportion  compared 
with  the  agricultural  portions  of  the  state. — 
As  it  stood  now,  having  reference  to  the  voting 
population,  New  York  had  an  advantage  over 
other  sections  of  the  state  ;  and  to  extend  all 
over  the  state  a  principle  which  would  still  far- 
ther benefit  New  York,  would  be  wrong.  But 
the  great  objection  was  that  it  was  wrong  in 
principle— radically  wrong.  It  would  raise  up 
a  barrier  which  would  operate  still  stronger  to 
exclude  these  very  classes  from  all  participation 
in  the  rights  of  citizenship.  He  held  that  all 
men  who  submitted  themselves  to  the  govern- 
ment under  which  they  lived,  with  an  honest, 
bona  fide  intention  of  sustaining  that  govern- 
ment, should  have  a  voice  through  the  ballot 
boxes  in  the  management  of  that  government. 
As  far  as  was  practicable  and  safe,  he  would 
extend  this  principle  to  all  into  whom  God  had 
breathed  the  breath  of  life—every  responsible 
and  intelligent  man  should  enjoy  that  right. 
But  allow  these  excluded  persons  to  be  part  of 
the  basis  of  representation,  and  you  would  raise 
up  an  interest  in  another  class  operating  to  ex- 
clude them  from  this  right.  In  the  slave  states, 
every  five  slaves  counted  as  much  in  the  basis 
of  representation  as  three  free  men.  He  asked 
if  this  provision,  giving  as  it  did  a  greater  de- 
gree of  political  power  to  the  whites,  did  not  of 
itself  interpose  an  almost  insurmountable  bar- 
rier to  the  emancipation  of  the  slave  ? 


Mr.  CHATFIELD  asked  if  in  the  free  states, 
the  black  population  was  not  also  part  of  the 
basis  of  representation  in  Congress? 

Mr.  WORDEN  said  that  might  be  true—and 
yet  be  no  ground  of  argument  here.  He  was 
considering  the  effect  that  the  fact  of  this  slave 
population  giving  political  power  to  another 
portion  of  the  population,  had  in  preventing 
their  restoration  to  their  rights.  Take  the  case 
of  the  city  of  New- York — suppose  they  were  al- 
lowed to  send  four  more  representatives  here  and 
a  senator  on  the  basis  of  her  non-voting  popu- 
lation? — Would  the  voting  class  ever  be  disposed 
to  enfranchise  these  non- voting  classes?  Now, 
as  New- York  had  the  honor  of  making  the  first 
attempt  to  exclude  the  alien  population  from 
the  right  of  voting  and  citizenship,  he  would 
not  adopt  a  principle  which  would  make  that 
exclusion  more  rigid,  which  would  infuse  new 
life  it,  and  build  up  there  a  new  interest  to 
raise  again  the  hydra-head  of  persecution,  in 
the  exclusion  of  that  portion  of  the  population 
from  citizenship.  It  would  of  necessity  have 
the  operation  and  effect  to  make  of  60,000 
ejectors  now  electing  sixteen  members,  exert 
themselves  to  prevent  70,000  uniting  with  them 
in  the  election  of  four  additional  members.  He 
would  so  modify  this  section  as  to  make  the 
elective  body,  as  far  as  practicable,  the  basis 
of  representation.  At  all  events  he  would  not 
engraft  on  the  constitution  a  principle,  the  ope- 
ration of  which  would  give  to  one  class  a  new 
argument  or  inducement  to  work  the  exclusion 
of  other  classes  from  their  political  rights. — 
This  would  be  the  tendency  if  you  allowed  one 
portion  of  our  population  to  vote  on  another,  or 
to  be  represented  on  another — especially  when 
that  other  portion  was  unequally  distributed, 
and  when  it  gave  to  that  county  four  additional 
members. 

Mr.  LOOMIS  said  it  had  been  well  remarked 
that  taxation  and  representation  was  not  the 
maxim  now  so  far  as  regarded  individuals — but 
the  great  national  maxim,  that  no  one  people 
could  not  tax  another  people  without  represen- 
tation, was  as  popular  now  as  ever.  But  the 
gentleman  from  New  York  who  adverted  to  this 
doctrine,  had  stopped  short  of  the  conclusions 
to  which  he  would  have  been  led  had  he  follow- 
ed out  the  elemental  principles  of  government. 
It  was  the  qualified  the  electors  that  constituted 
the  government.  They,  about  one  fifth  of 
the  whole  population,  had  assumed  to  them- 
selves to  say  who  should  govern  the  country. — 
We  excluded  women,  children,  lunatics,  &c, 
and  that  we  had  the  right  to  do  it.  To  carry 
out  that  principle,  these  electors  should  have  an 
equal  voice  in  the  government.  This  equality 
would  be  directly  subverted  by  giving  the  elec« 
tors  in  one  part  of  the  state,  where  there  was  a 
large  non-voting  population,  a  representation 
and  a  voice  in  the  government  corresponding 
with  that  population.  To  say  that  this  repre- 
sentation should  be  based  on  the  burthens  sus- 
tained, would  be  to  resolve  representation  into  a 
property  representation.  His  own  impression 
was  strong  that  the  best  word  here  would  be 
qualified  electors. 

RDAN  understood  the  basis     Mr.  JO  of  repre- 
to  be  that  which  was  representation  sented.— 
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The  gentleman  from  New  York  he  thought  was 
very  unfortunate  in  his  definition  of  it. 

Mr.  O'CONOR  could  not  have  been  unfortu- 
nate in  reading  from  the  section,  which  made 
inhabitants,  with  certain  exceptions,  the  basis 
of  representation. 

Mr.  JORDAN,  according  to  his  idea  of  that 
basis,  should  vote  to  retain  paupers.  The  oth- 
er classes  of  persons  were  not  represented  in 
the  Assembly;  they  did  not  vote,  and  should 
not  be  included  in  the  basis  of  representation. 
The  voting  population  were  the  true  basis.  To 
allow  aliens  to  form  part  of  the  basis,  would 
be  to  admit  an  additional  representative  from 
New  York  for  instance,  but  he  would  be  the  re- 
presentative of  nobody  except  those  who  form- 
ed the  true  basis;  and  the  consequence  would 
be  that  those  in  the  city  who  were  really  repre- 
presented  here  would  be  represented  by  one 
more  than  their  fair  proportion.  Such  would 
be  the  result  of  including  the  colored  persons 
not  taxed  ;  and  the  effect  of  that  would  be  to 
give  the  represented  population  the  power  of 
an  additional  member  to  rivet  the  chains  that 
now  bound  them  down  and  prevented  them  from 
becoming  free  citizens.  He  should  therefore 
vote  to  strike  out  paupers,  but  to  retain  "aliens 
and  persons  of  color  not  taxed." 

Mr.  MURPHY  said  that  we  should  keep  dis- 
tinctly in  mind  this  distinction, — that  the  ques- 
tion was  one  as  to  the  basis  of  representation 
and  not  as  to  representation  itself.  He  would 
confine  his  observations  to  the  reasons  which 
had  been  urged  in  favor  of  the  plan  proposed 
by  the  committee.  He  had  waited  to  hear,  in 
answer  to  the  inquiry  of  the  gentleman  from 
Otsego,  (Mr.  Chatfield,)  such  reasons  from 
that  committee,  but  none  had  been  given  except 
that  of  precedent ;  but  when  pushed  a  little  fur- 
ther, the  honorable  chairman,  (Mr.  Taylor,) 
had  admitted  that  he  did  not  regard  the  exclu- 
sion which  it  was  now  sought  to  strike  out  as 
entirely  proper,  and  that  he  himself  was  in  favor 
of  striking  out  "  paupers  and  persons  of  color 
not  taxed"  but  of  retaining  the  exclusion  of 
aliens  from  the  basis  of  representation.  But 
though  the  committee  had  not.  favored  us  with 
an  argument  in  support  of  their  report,  gentle- 
men  not  of  the  committee  had  come  to  the  res- 
cue and  endeavored  to  sustain  it.  For  himself 
he  regarded  it  as  a  question  of  might  against 
right.  He  believed  it  was  a  foregone  conclusion 
that  the  basis  of  representation  in  those  coun- 
tries where  there  were  large  cities,  was  to  be 
reduced  in  order  to  strip  them  of  their  legiti- 
mate influence  and  power  in  these  halls.  The 
gentleman  from  Herkimer,  who  has  just  taken 
his  seat,  (Mr.  Loomis,)  has  earnestly  advoca- 
ted this  exclusion  on  the  ground  that  it  is  neces- 
sary in  order  to  preserve  an  equality  of  power 
in  the  electors,  that  is,  if  he  understood  him,  to 
give  to  each  elector  the  same  influence  in  the 
government  as  any  other  may  have  ;  and  con- 
tended that  if  aliens,  were  included  in  the  basis 
of  representation,  each  voter  in  New  York,  for 
instance,  would  inconsequence  of  the  enlarged 
basis,  have  a  power,  as  compared  with  a  voter 
in  the  country,  of  six  to  five.  He  (Mr.  M.) 
would  not  deny  this  ;  but  he  called  upon  that 
gentleman  to  go  on  and  carry  out  his  own  prin- 
ciple.   If  equality  of  power  in  the  voter,  were 


to  be  the  test,  it  would  be  found  that  as  great 
inequalities  now  exist  among  the  counties  other 
than  New  York,  as  would  exist  between  New 
York  and  the  most  favored  of  the  rural  districts. 
He  had  during  the  remarks  of  the  gentleman, 
hastily  run  over  the  tables  of  population  in  some 
of  the  other  counties,  to  see  how  the  principle 
would  work.  He  had  before  him  the  abstract 
of  the  census  furnished  the  last  legislature  by 
the  Secretary  of  State,  and  from  that  he  made 
his  calculations.  He  regretted  that  this  abstract 
had  not  been  printed  for  the  use  of  the  Conven- 
tion, as  the  tables  appended  to  the  report  of  the 
committee  were  entirely  useless  on  this  ques- 
tion. He  found,  then,  that  in  Niagara  and  Erie 
and  perhaps  others,  the  proportion  of  power  in 
the  elector  was  as  compared  with  Delaware, 
Columbia,  Dutchess  and  Putnam,  for  instance, 
as  five  and  three- tenths  to  four  and  five- tenths, 
or  thereabouts.  Now  if  the  gentleman  were 
truly  desirous  of  preserving  electoral  equality, 
why  did  he  not  carry  out  his  principle,  and  seek 
to  correct  this  disparity  also  ? 

Mr  LOOMIS  interposed  to  say  that  these 
facts  only  showed  more  strongly  the  correctness 
of  his  principle. 

Mr.  MURPHY  resumed.  He  said  he  did 
not  complain  of  the  gentleman's  principle,  but 
of  the  partial  manner  in  which  he  applied  it. 
The  tables  show  that  as  great  differences  exist 
in  the  relative  power  of  voters  in  different  sec- 
tions of  the  country,  as  between  the  cities  and 
the  average  of  the  country.  He  therefore  could 
not  subscribe  to  the  reasoning  of  the  gentleman 
from  Herkimer,  unless  he  would  give  his  princi- 
ple a  general  application.  The  gentleman  from 
Ontario  (Mr.  Worden)  had  also  undertaken  to 
justify  the  exclusion.  He  asserts  that  the  basis 
of  representation  is  the  electoral  body.  This 
is  not  so.  The  old  constitution  of  1777  did  so 
provide.  But  now  the  whole  population,  in- 
cluding electors,  women,  minors,  idiots,  luna- 
tics, and  all  other  residents,  except  aliens,  pau- 
pers add  persons  of  color  not  taxed,  constitutes 
the  basis.  The  gentleman  was  therefore  wrong 
in  the  premises  of  his  argument;  and  the  gen- 
tleman from  Columbia  had  partially  endorsed 
the  same  erroneous  view.  Now  if  women, 
children,  lunatics  and  other  non- voting  persons, 
are  admitted  in  the  basis  of  representation,  he 
asked  on  what  principle  can  we  exclude  aliens, 
paupers  and  persons  of  color  not  taxed?  Are 
not  the  latter  as  much  the  objects  of  govern- 
ment as  the  former?  Are  they  not  as  much  the 
subjects  of  local  protection  in  the  community  in 
which  they  live  as  the  other?  For  his  part  he 
conceived  it  great  injustice  to  require  from  that 
community  to  extend  to  them  all  the  advantages 
of  their  protection,  and  then  to  deprive  that 
community  of  the  reciprocal  advantage  which 
they  ought  to  derive  from  them  in  the  direction 
of  the  government  of  the  state.  Some  gentle- 
men considered  the  alien  population  a  curse  in- 
stead of  a  blessing,  and  as  a  burden  upon  the 
society  in  which  they  live,  filling  up  the  alms 
houses,  yet  at  the  same  time,  they  are  unwilling 
to  let  that  society  defend  itself  in  the  only  way 
in  which  it  can  do  so— that  is,  by  a  due  repre- 
sentation in  the  state  councils.  The  gentleman 
from  Ontario  had  advanced  another  reason  of  a 
most  extraordinary  character  for  him.    He  said 
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that  he  wished  to  protect  the  rights  of  this  un- 
enfranchised portion  of  the  population.  He 
would,  if  he  could,  let  aliens  vote  even  without 
the  present  time  of  probation  for  naturaliza- 
tion; but  as  he  could  not  do  that,  he  wished  to 
protect  them  from  the  rest  of  the  community  in 
which  they  live.  And  for  what  reason?  Be- 
cause if  the  other  part  of  the  community  were 
allowed  more  representatives,  they  would  exer- 
cise a  power  which  they  would  be  loth  to  give 
up,  and  would  have  an  interest  to  prevent  the 
enfranchisement  of  aliens.  In  this  the  gentle- 
man displayed  an  extraordinary  regard  for  our 
foreign  population;  but  he  thought  he  had 
overshot  the  mark.  His  zeal  was  too  warm; 
for  at  the  same  time  that  he  manifested  a 
regard  for  the  non-voting  aliens,  he  was  guilty 
of  gross  injustice  towards  the  naturalized 
citizen.  He  forgot  that  in  those  communi- 
ties where  these  non- voting  aliens  resided,  there 
was,  for  that  very  reason,  necessarily  the  lar- 
gest proportion  of  adopted  citizens.  The  for- 
mer, therefore,  were  in  a  great  degree,  in  the 
power  of  their  own  countrymen  and  friends,  if 
those  communities  would  have  any  power  at 
all— which  he  (Mr.  M.)  could  not  admit— to 
keep  them  in  their  unenfranchised  state.  The 
argument  of  the  gentleman  was  simply  this, 
that  the  power  in  the  hands  of  adopted  citizens 
would  be  in  the  hands  of  fratricides, — turned 
turned  against  their  own  brethren. 

As  to  the  precedent  alluded  to  by  the  chair- 
man of  the  committee,  contained  in  the  present 
-constitution,  he  did  not  consider  it  of  any  weight. 
He  had  not  looked  to  see  how  it  came  to  be  in- 
troduced. Considering  it  wrong  in  principle,  it 
had  no  force  with  him.  Yet  if  we  are  to  be  re- 
ferred to  precedent,  there  was  one  much  stron- 
ger in  favor  of  his  position,   and  that  was  the 


basis  of  representation  in  the  Congress  of  the 
U.  S.  There,  no  distinction  prevails,  but  the 
whole  population,  of  every  and  whatever  de- 
scription, is  included.  Now,  he  asked,  what 
propriety  is  there  in  adopting  a  different  basis 
for  your  state  representation,  from  that  fixed 
for  the  federal  representation?  To  his  mind, 
there  was  none.  If  there  were  any,  it  would 
be  to  reverse  the  distinction,  because  it  was  the 
state  government  only  that  took  cognizance  of 
our  internal  and  local  affairs. 

He  had  thus  briefly  replied  to  the  arguments 
J  adduced  in  favor  of  the  report  of  the  commit- 
tee, without  any  expectation  of  changing  that 
report.  As  he  had  before  observed,  the  ques- 
tion appeared  to  him  to  be  made  here,  one  of 
the  strong  against  the  weak.  The  numerical 
interest  was  against  the  amendment.  He  had 
arisen  only  from  a  sense  of  duty  to  that  con- 
stituency which  had  sent  him  here;  and  he 
could  not  allow  a  provision  which  deprived  the 
county  he  in  part  represented,  of  its  just  influ- 
ence in  the  legislature,  without  raising  his  voice 
against  it.  The  decision,  however,  rested  with 
the  Convention. 

Mr.  WATERBURY  said  if  he  could  be  con- 
vinced that  by  striking  out  these  words,  we 
could  give  every  man  the  equal  rights  to  which 
he  was  entitled,  he  would  do  it  cheerfully— for 
he  had  sworn  adhesion  to  the  great  doctrine  of 
equal  rights.  But  believing  that  the  effect  would 
be  d  irectly  the  other  way , he  should  vote  to  retain 

Mr.  STOW  made  some  remark,  which  was 
not  distinctly  heard,  in  relation  to  the  Indian 
population,  when 

The  committee  rose  and  reported  progress,  and 
the  Convention 

Adj.  to  9  o'clock  to-morrow  morning. 


WEDNESDAY,  JULY  22. 


Prayer  by  the  Rev.  Dr.  Kennedy 

Mr.  ANGEL  presented  a  memorial  from  a 
Convention  of  delegates  from  several  western 
counties,  held  at  Rochester,  on  the  19th  of  June, 
in  relation  to  the  unfinished  canals.  Referred 
to  committee  No.  3. 

The  PRESIDENT  laid  before  the  Convention 
a  report  from  the  circuit  judge  of  the  1st  circuit, 
containing  a  statement  of  his  fees,  pursuant  to  a 
resolution  of  the  Convention.  Referred  to  the 
judiciary  committee. 

COMMON  SCHOOLS,  &c 

Mr.  NICOLL,  from  committee  No.  12,  made  a 
report,  which  was  read,  as  follows  :-— 
ARTICLE. 

§  1.  The  proceeds  of  all  land*  belonging  to  this  state, 
except  such  parts  thereof  as  may  be  reserved  or  appro- 
priated to  public  use  or  ceded  to  the  United  Stales,  which 
skill  hereafter  be  sold  or  disposed  of,  together  with  the 
fund  denominated  the  Common  School  fund,  and  all  mo- 
neys heretofore  appropriated  by  law  to  the  use  and  ben- 
efit of  the  said  fund  shall  be  and  remain  a  perpetual 
fund,  the  interest  of  which  shall  be  inviolably  appropri' 
ated  and  applied  to  the  support  of  Common  Schools 
throughout  this  state. 

§  2.  It  shall  be  the  duty  of  the  legislature  to  pass 
such  laws  as  may  be  necessary  to  keep  at  all  times  *e- 
curely  invested  and  to  preserve  from  loss  or  waste  all 


moneys  arising  from  the  sales  of  the  said  lands  in  the 
said  first  section  mentioned,  and  all  moneys  now  be- 
longing or  which  hereafter  may  belong  to  the  said 
common  school  fund. 

§  3.  The  revenues  accruing  from  the  proportional 
share  of  the  moneys  of  the  United  States  received  on 
deposit  with  this  state  upon  the  terms  specified  in  an 
act  of  Congress  of  the  United  States  entitled  "  An  act 
to  regulate  the  deposites  of  the  public  money,  approv- 
ed the  23d  of  June,  1836,"  after  retaining  so  much 
thereof  as  may  from  time  to  time  be  necessary  to 
make  good  any  deficiency  in  the  principal,  shall  here- 
after be  inviolably  applied  to  the  purposes  of  common 
school  education,  subject  to  the  limitations  and  re 
strictions  in  the  next  succeeding  sections  contained. 

§  4.  All  existing  appropriations  heretofore  made  by 
aw  of  portions  of  the  said  revenues  in  the  preceding 
ection  mentioned,  for  terms  of  years  which  have  not 
yet  expired,  shall  continue  to  be  made  until  the  expira- 
tion oi*  said  terms  of  vears,  and  not  afterwards. 

$  5  The  portion  of  the  said  revenues  now  directed 
by  law  to  be  annually  paid  over  to  the  Literature  fund 
snail  be  so  paid  in  the  year  one  thousand  eight  hundred 
and  forty  seven,  and  not  afterwards  \  and  after  that 
period  all  existing  specific  appropriations  now  direct- 
ed by  law  to  be  paid  out  of  the  revenues  of  the  Litera- 
ture fund,  shall  be  paid  out  of  the  revenues  in  the  said 
preceding  third  section  mentioned,  until  otherwise  or 
dered  by  the  legislature 

The  committee  further  report  for  the  consideration 
of  the  Convention,  and  recommend  to  be  submitted  to 
the  people  separately  the  following  additional  section; 
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$  6.  The  legislature  shall,at  its  first  session  after  the 
adoption  of  this  constitution,  and  from  time  to  time 
thereafter  as  shall  be  necessary,  provide  by  law  for  the 
free  education  and  instruction  of  every  child  between 
the  ages  of  four  and  sixteen  years,  whose  parents, 
guardians  or  employers  shall  be  resident  of  the  state, 
in  the  common  schools  now  established  or  which  shall 
hereafter  be  established  therein— the  expense  of  such 
education  and  instruction,  after  appliying  the  public 
funds  as  above  provided  shall  be  defrayed  by  taxation 
at  the  same  time,  and  in  the  same  manner  as  may  be 
provided  by  law  for  the  liquidation  of  town  and  county 
charges.  HENRY  NICOLL, 

Chairman. 

Mr.  N.  explained  as  had  been  done  by  the 
chairmen  of  other  committees,  on  presenting 
their  reports,  that  there  was  a  difference  of 
opinion  in  the  committee,  and  that  the  individu- 
al members  reserved  to  themselves  the  right  to 
express  their  views  hereafter. 

The  report  was  referred  to  the  committee  of 
the  whole,  and  ordered  to  be  printed. 
LEGISLATIVE  DEPARTMENT. 

The  Convention  again  went  into  committee  of 
the  whole  on  the  report  of  committee  number  1, 
on  the  appointment,  election  and  tenure  of  office, 
and  compensation  of  the  legislature,  Mr.  PAT- 
TERSON in  the  chair. 

The  pending  question  was  on  striking  out 
from  lines  7  and  8  of  section  6,  the  words  "  ex- 
cluding aliens,  paupers,  and  persons  of  color  not 
taxed." 

Mr.  KIRKLAND  spoke  in  opposition  to  the 
amendment.  He  said  he  found,  by  referring  to 
the  Conventions  oC  1777  and  1801,  that  the  ba- 
sis of  representation  was  upon  the  body  of  elec- 
tors. He  found  that  in  the  Convention  of  1821, 
the  change  was  made  in  consequence  of  the  al- 
teration in  the  right  of  the  elective  franchise. 
That  Convention  provided,  for  instance,  that  to 
entitle  a  man  to  vote,  he  must  have  performed 
labor  on  the  highways,  &c.  To  adopt  the  elec- 
toral body  then,  as  the  basis  of  representation, 
would  have  operated  most  oppressively  upon 
the  city  of  New-York,  where  no  such  work  was 
performed.  It  was  on  motion  of  a  delegate  from 
New- York,  that  the  rule  was  altered,  and  every 
inhabitant  was  made  the  basis,  with  the  excep- 
tions here  named.  Mr.  K.,  under  present  cir- 
cumstances, Could  see  no  objection  to  the  adop- 
tion of  the  rule  recognized  in  7777  and  1801, 
and  make  the  electoral  body  the  basis  of  repre- 
sentation. He  illustrated  his  position.  If  there 
were  now  residing  in  Western  New-York  large 
numbers  of  the  aborigines  of  our  country,  it 
would  not  be  just  to  the  other  portions  ol  the 
state,  to  admit  them  as  a  basis  of  representa- 
tion, for  they  had  never  been  admitted  to  the 
exercise  of  the  elective  franchise.  We  were 
adopting  an  arbitrary  rule,  and  we  should  see 
that  it  worked  no  injustice  to  any  part  of  the 
state.  In  one  portion  of  the  state  there  were 
some  80,000  persons  who  could  not,  in  the  na- 
ture of  things,  exercise  the  elective  franchise. 
In  other  portions  of  the  state  there  but  few  of 
this  class.  To  adopt  this  amendment  then, 
would  work  unequally.  But  make  the  electoral 
body  the  rule,  and  equal  justice  could  be  done 
to  all.  Mr.  K.  proceeded  to  answer  the  objec- 
tions which  had  been  urged  against  this  view 
of  the  case.  From  the  very  necessity  of  things, 
in  our  government,  the  sovereignty  of  this  coun- 
try rested  with  the  electoral  body.    Their  rep. 


resentatives  were  bound  to  protect  the  rights 
and  property  of  all,  aliens  as  well  as  others, 
and  this  without  any  reference  to  the  rule  of 
representation.  There  might  not  be  any  strong 
reason  for  changing  the  rule  as  it  existed  in 
1821.  But  there  was  strong  reason  why  the 
electoral  body  in  one  part  of  the  state  should 
not  have  an  undue  advantage  over  another  part. 
There  was  no  good  reason  for  the  rule  proposed 
by  this  amendment,  but  many  objections  to  it. 
It  would  make  the  60,000  electors  in  New- York 
equal  to  at  least  75,000  in  other*  sections  of  the 
state.  He  continued  his  remarks  at  some  length 
in  opposition  to  the  amendment,  commenting 
upon  the  rule  adopted  in  the  Federal  Cbnstitu- 
tion,  contending  that  the  case  was  not  at  all 
analogous. 

Mr.  CHATFIELD  said  when  he  offered  his 
amendment,  it  was  in  a  great  measure  to  collect 
information,  but  he  thought  the  advantages  to 
be  gained  were  not  sufficient  to  counterbalance 
the  disadvantage  of  this  discussion.  He  now 
proposed  to  modify  his  amendment  so  as  to 
strike  out  only  the  word  "  paupers." 

The  motion  was  agreed  to,  65  voting  in  the 
affirmative. 

Mr.  BERGEN  renewed  the  motion  to  strike 
out  the  words  "  excluding  aliens,  and  persons  of 
color  not  taxed." 
*  Mr.  MORRIS  conceived  that  a  principle  was 
involved  in  this  matter,  or  he  would  not  have 
risen.  Like  his  friend  from  Oneida,  he  did  not 
rise  on  account  of  any  local  advantages  or  disad- 
vantages it  involved,  but  to  advocate  a  principle 
without  reference  to  locality.  He  was  one  who 
believed  that  the  present  age  was  infinitely  bet- 
ter informed,  and  more  fully  appreciated  what 
was  meant  by  "liberal  institutions"  and  "  the 
people,"  than  their  ancestors,  who  had  the  clev- 
erness to  establish  the  institutions  under  which 
we  live.  That  might  be  called  the  egotism  of 
the  age,  and  he  might  be  censured  for  it;  but  it 
was  true  nevertheless.  We  practically  carry 
out  the  principles  our  ancestors  established. — 
They  had  them  in  theory,  but  it  required  years- 
for  their  descendants  to  come  to  their  practice. 
They  "were  not  however  the  less  to  be  eulogized 
for  what  they  did.  They  were  not  the  less  en- 
titled to  the  character  of  patriots  and  advocates 
of  the  rights  of  man.  Fulton  is  certainly  enti- 
tled to  more  praise  for  his  invention  than  the 
skillful  machinist  who  improved  and  carried  it 
out j  and  yet  none  would  pretend  that  at  his 
death  he  knew  more  of  the  practical  opera- 
tion of  machinery  than  some  of  our  me- 
chanics. So  it  is  with  us.  We  have  prac- 
tically applied  the  theory  of  government  which 
our  ancestors  established.  The  constitu- 
tion of  1777,  by  copying  into  it  the  Declara- 
tion of  Independence,  used  the  word  "peo- 
ple" as  the  source  of  all  power.  Previous  to 
the  Declaration  of  Independence,  the  terms  used 
were  "the  good  people  of  the  state  of  New 
York."  The  Kings  of  England  were  described 
as  being  "Kings  by  the  grace  of  God,"  of  which 
we  republicans  say  there  is  a  falsehood  on  it& 
face.  We  do  not  believe  that  the  grace  of  God 
made  the  kings  of  England  to  rule  over  the  peo- 
ple of  that  nation.  Our  document — the  last 
constitution— commences  with  the  averment  that 
the  people  are  the  source  of  all  power— that  il 
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all  emanates  from  the  people.  He  trusted  the 
constitution  to  be  framed  by  the  Convention , 
would  begin  in  the  same  manner,  using  the 
words  that  were  in  the  constitution  of  1777, 
and  in  the  Declaration  of  Independence.  And  he 
desired  that  it  should  mean  what  it  asserted.  He 
did  not  wish  our  successors  to  bring  up  our  words 
to  shew  that  we  were  guilty  of  falsehood.  He 
hoped  they  would  either  establish  what  they  be- 
lieved— that  all  power  emanates  from  the  people, 
or  strike  out  the  words  if  practically  they  meant 
nothing.  Let  them  not  start  with  a  falsehood 
in  their  mouths.  Now  he  did  not  believe  that 
the  i:  electors"  of  a  state  were  the  source  of 
all  pow%r.  They  are  a  mere  delegated  body 
the  agents  of  the  people  for  the  performance  of 
a  particular  duty.  Without  being  astonished 
then,  at  any  thing,  they  might  nevertheless  won- 
der  at  the  restrictions  imposed  by  the  Conven- 
tion  of  1821,  which  in  fact  imposed  a  property 
qualification.  The  word  pauper  however  had  been 
restored.  But  he  thought  it  wrong  in  gentlemen  to 
exclude  "colored  persons  not  taxed,"  so  long  as 
they  permitted  those  to  come  in  who  are  taxed, 
because  it  was  making  a  property  qualification 
independently  of  all  other.  It  considered  man 
not  a  part  of  the  people,  unless  he  possessed 
certain  property,  and  made  that  property  the 
basis  of  representation.  Then  they  came  to  the 
word  "alien."  And  what  was  its  meaning  as 
here  used?  He  was  under  the  necessity  of  go- 
ing  to  his  own  particular  locality  to  portray  it. 
The  laws  of  the  United  States  authorize  per- 
sons to  come  here  from  abroad  and  live  amongst 
us,  and  the  states  are  obliged  to  receive  them 
whether  they  desire  it  or  not.  The  law  says  if 
an  alien  comes  over  the  age  of  eighteen  he  must, 
declare  his  intention  to  become  a  citizen — if  he 
is  under  the  age  of  18,  no  declaration  is  neces- 
sary—and after  being  here  five  years  he  may 
become  a  citizen.  And  what  did  they  do  by 
making  "  inhabitants"  the  oasis  of  represen- 
tation? It  was  necessary  that  a  person  re- 
moving from  New- Jersey  to  the  city  and  coun- 
ty of  New- York,  should  reside  there  one  year 
to  make  an  elector  of  him,  but  he  might  be 
counted  as  one  of  those  who  were  the  basis  of 
representation.  Put  here  they  said  an  alien 
should  not  be  counted  ;  and  whom  did  this  in- 
clude? It  included  every  man  who  had  made 
the  declaration  of  his  intention  to  become  a 
citizen,  because  he  was  stilJ  an  alien.  Nor  did 
the  term  inhabitants,  as  gentlemen  supposed, 
embrace  that  floating  population  of  60,000  orj 
100,000  persons  who  come  in  annually.  It  did 
not  include  the  tens  of  thousands  who  come  up 
the  North  River,  after  getting  on  board  at  the 
Quarantine  ground,  who  were  entered  in  the 
documents  as  having  landed  at  the  port  of  New- 
York,  but  whose  foot  never  touched  the  soil  of 
the  Island  of  New- York,  for  they  passed  it,  and 
travelled  beyond  it  either  by  the  canal  or  rail- 
roads or  rivers.  It  included  then  those  persons 
who  had  declared  their  intention  to  become  nat- 
uralized; children  who  might  become  naturalized 
by  the  naturalization  of  their  parents  ;  chil- 
dren who  were  under  eighteen  years  oi  age, 
and  who  could  become  naturalized  without  any 
previous  declaration  to  that  effect;  and  it  in- 
cluded the  mass  of  women  who  never  become 
naturalized— the  wives,  not  only  of  adopted 


citizens,  but  of  those  who  were  American  born, 
when  they  married  women  who  came  from 
across  the  Atlantic.  When  these  foreigners,  to 
whom  inducements  were  held  out  to  reside 
amongst  us,  gave  notice  of  their  inten- 
tion to  become  naturalized,  they  became  a 
part  of  us,  so  much  so  as  to  fit  them  to  be- 
come a  part  of  the  basis  of  representation,  as 
well  as  infants  and  persons  who  never  can  be- 
come electors.  Now  for  these  reasons,  and  for 
the  purpose  of  having  this  instrument  really 
mean  in  practice  what  it  proclaimed  in  theory, 
he  trusted  this  word  would  be  stricken  out,  and 
that  the  people  should  mean  the  whole  mass 
who  are  here  under  our  laws, — here  with  the 
intention  of  remaining  under  our  laws, — and 
who  have  to  be  protected,  and  guarded,  and 
controlled  by  our  laws.  And  now  to  the  equita- 
ble claim  of  the  cities  where  these  people  were. 
Much  expense  was  necessarily  incurred  by  these 
cities.  There  was  not  a  county  or  town  in  the 
state  that  was  not  put  to  more  or  less  expense 
by  reason  of  these  people,  and  he  could  but  ap- 
prove of  the  argument  of  his  associate,  that 
where  such  burdens  were  sustained,  they  should 
be  entitled  to  such  additional  representation  as 
would  enable  them  to  pass  laws  to  regulate  and 
take  charge  of  them. 

Mr.  RHOADES  was  always  pleased  to  hear 
the  gentleman  from  New  York  talk  about  the 
rights  of  the  people,  for  he  always  exhibited  a 
philanthropy  towards  all  classes,  and  a  love  and 
respect  for  the  rights  of  the  people  whether  high 
or  low,  rich  or  poor,  which  harmonized  with  his 
own  feelings.  He  only  hoped  this  feeling  would 
be  exhibited  when  a  motion  should  be  made  to 
amend  the  report  of  committee  No.  four,  by 
striking  out  the  word  "  white''  and  thus  extend 
the  elective  franchise  to  some  8,000  or  10,000 
inhabitants  now  excluded.  While  however  he 
agreed  with  the  gentleman  from  New  York  in 
his  feeling  for  the  people,  he  could  not  agree 
with  him  as  to  the  basis  of  representation.  He 
was  in  favor  of  striking  out  these  words,  and  of 
inserting  the  word  "  electors."  He  believed  the 
electors  held  a  trust  to  be  exercised  for  the  ben- 
efit of  all  the  people  of  the  state.  This  right 
had  not  been  given  to  them,  but  they  had  taken 
it  upon  themselves.  He  believed  that  every 
other  plan,  except  that  proposed  by  him,  was 
liable  to  objection.  If  we  make  the  inhabitants 
the  rule,  then  there  would  be  injustice — for  we 
have  a  large  class  of  floating  population,  con- 
stantly changing,  and  who  had  no  title  to  be 
represented  here  or  elsewhere,  for  they  had  no 
intention  of  residing  here.  If  we  exclude  aliens, 
we  exclude  a  class  that  have  come  here  with  the 
intention  of  residing  with  us,  and  they  are  as 
much  entitled  to  representation,  when  they 
should  become  naturalized,  as  if  they  had  been 
born  here.  If  we  retain  the  word  paupers,  we 
do  injustice,  though  the  number  be  small.  By 
examining  returns,  it  would  be  found  that  nearly 
one- half  of  this  class  were  either  aliens  or  per- 
sons of  color  not  taxed,  who,  it  is  contended, 
should  not  be  reckoned.  The  true  basis,  he 
thought,  was  the  "  electors."  There  was  no 
principle  so  free  from  objections,  while  it  would 
secure  the  most  just,  fair  and  equal  represen- 
tation. 

Mr.  BAKER  desired  to  get  the  question  into  a 
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shape  in  which  it  might  be  available  hereafter. 
He  called  attention  to  the  report  of  the  commit- 
tee on  franchise,  who  had  reported  a  section 
which  would,  if  adopted,  place  people  of  color 
not  taxed  and  white  people  not  taxed  on  the 
same  footing ;  and  for  the  purpose  of  making 
this  section  compare  with  that  reported  by 
that  committee,  he  moved  that  the  question  be 
taken  separately,  so  that  if  the  former  sec- 
tion was  passed,  this  could  be  again  recurred  to. 
In  answer  to  the  eloquent  argument  of  the 
gentleman  from  New  York,  in  favor  of  giving 
to  New  York  a  representation  equal  to  the  bur- 
thens which  she  had  to  bear  for  the  support  of 
the  government,  in  consequence  of  the  foreign- 
ers who  were  among  her  population,  he  would 
say  that  New  York  already  possessed  upon  this 
floor,  and  in  the  Legislature,  greater  power  than 
they  were  in  reality  equitably  entitled  to.  With 
a  population  less  than  that  of  the  counties  of 
Clinton,  Essex,  Montgomery,  Cortland, Broome, 
Queens,  Tioga,  Chemung,  Orleans,  Wyoming 
and  Yates,  which  send  12  members,  New  York 
sends  her  16.  If  the  gentleman  from  New  York 
contended  that  they  were  entitled  to  a  represen- 
tation in  accordance  with  the  burthens  of  gov- 
ernment imposed  by  their  foreign  population, 
the  gentlemen  from  Hamilton  and  Essex  might 
perhaps  claim  that  they  have  in  their  wTild  lands 
a  greater  number  of  badgers,  wolves,  bears,  for 
the  taking  of  which  they  were  obliged  to  keep  a 
quantity  of  traps  and  hunting  materials,  and  de- 
mand that  the  necessity  for  keeping  these  instru- 
ments, and  the  burdens  which  these  badgers  and 
wolves  and  bears  imposed  upon  them  should  be 
taken  into  consideration  in  settling  the  basis  of 
representation.  He  had  no  intention  to  detain 
the  committee  with  a  speech  upon  this  question, 
but  merely  desired  to  have  the  question  taken 
upon  this  amendment  separately,  so  that  a  recur- 
rence might  be  had  to  this  subject  hereafter. 

After  a  few  words  from  Mr.  WATERBURY, 
the  question  was  taken  on  the  motion  to  strike 
out  the  word  "  alien, "  which  was  lost,  only  20 
voting  in  the  affirmative. 

The  next  question  was  on  striking  out  the 
words  "  persons  of  color  not  taxed,"  which  did 
not  prevail,  31  only  rising  in  favor  of  it. 

Mr.  BASCOM  said  in  anticipation  of  the  pro- 
bability, if  gentlemen  would  have  it  so,  that 
persons  of  color  may  yet  constitute  a  part  of  the 
electoral  class,  he  proposed  the  following  a- 
mendment  to  come  in  after  the  words  "  persons 
of  color  not  taxed  :" — 

So  long  only  as  persons  of  color  shall  be  precluded 
from  enjoying  the  rights  of  suffrage  upon  the  same 
terms  as  white  persons. 

Mr.  NICOLL  thought  the  amendment  unne- 
cessary. 

Mr.  BASCOM  explained. 

The  amendment  was  then  rejected. 

Mr.  RHOADES  moved  to  strikeout  "inhabi- 
tants, excluding  aliens  and  persons  of  color  not 
taxed"  and  insert  "  electors." 

Some  conversation  ensued  between  Messrs. 
SIMMONS,  RICHMOND,  RHOADES,  LOO- 
MIS,  STRONG,  CHATFIELD  and  PERKINS. 

Mr.  CHATFIELD  was  satisfied  this  basis  of 
representation  would  be  exceedingly  unequal. 

Mr.  STOW  rose  to  point  out  an  insuperable 
objection  to  it  in  its  present  form.     It  was  that 
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they  should  hereby  leave  it  to  the  census- taker 
to  determine  who  were  electors  of  this  state. — 
He  thought  this  would  be  too  great  and  too  dan- 
gerous a  power  to  be  so  entrusted. 

Mr.  KENNEDY  was  about  to  make  the  same 
remark,  when  the  gentleman  from  Erie  rose  — 
He  had  evidence  on  which  to  base  his  objection 
to  the  entrusting  of  such  a  power  to  the  census- 
takers,  in  a  document  of  the  city  convention  now 
sitting  in  New- York,  which  exhibited  the  fact 
that  the  4th  district  of  the  4th  ward,  according 
to  the  last  census,  had  1878  voters,  whereas  the 
entire  male  population  of  the  district  was  but 
3893.  At  the  November  election,  in  1844,  this 
district  polled  574,  so  that  the  census-taker  had 
evidently  made  upwards  of  a  thousand  votes. 

The  debate  was  continued  by  Messrs.TO  WNS- 
END,  RHOADES,  MARVIN,  TILDEN,  and 
WORDEN. 

The  amendment  was  then  rejected. 

Mr.  JORDAN  moved  to  amend  by  inserting 
after  the  word  "  thereafter,"  the  following: — 

The  legislature  shall,  at  Us  next  session  after  the 
adoption  of  this  constitution,  divide  the  state  into  dis- 
tricts according  to  the  fifth  section  of  this  article 

Mr.  J.  said  his  object  was  to  throw  upon  the 
legislature,  this  whole  question  of  districting  the 
state,  which,  if  considered  here,  would  be  one 
of  the  most  perplexing  and  protracted  that  could 
come  before  us.  After  1855,  the  legislature  were 
to  perform  this  duty,  and  he  did  not  see  why  the 
legislature,  next  to  meet,  could  not  do  this  work 
as  well  as  future  legislatures.  He  spoke  of  the 
imperious  necessity  of  husbanding  the  time  of 
the  Convention,  else  we  could  not  complete  our 
labors  before  the  election. 

Mr.  BROWN  apprehended  there  were  very 
few  members  of  the  Convention,  who  did  not 
fully  concur  with  the  gentleman  in  the  absolute 
necessity  of  saving  the  time  ol  the  Convention. 
There  was  great  apprehension  among  the  peo- 
ple, that  the  whole  object  of  the  Convention 
would  fail,  unless  we  retraced  our  steps.  When 
he  became  a  member  of  this  Convention,  he  pro- 
mised himself  that  its  labors  would  close  by  the 
1st  of  August.  And  now  that  day  was  just  at 
hand,  and  yet  all  that  we  had  done  was  to  strike 
out  the  word  "  native"  from  the  third  section  of 
the  article  in  relation  to  the  Executive  depart- 
ment. He  earnestly  hoped  the  Convention 
would  adopt  either  this  amendment,  or  the  mo- 
tion submitted  yesterday  by  Mr.  Worden, which 
met  with  more  favor  from  him.  The  question 
whether  one  county  had  too  few  or  too  many 
representatives,  should  be  left  where  it  belong- 
ed, with  the  legislature. 

Mr.  W.  TAYLOR  thought  the  question  oi 
the  apportionment  might  be  decided  very  ea- 
sily by  the  committee.  It  was  settled  in  a 
short  time  by  the  Convention  of  1821,  and  he 
believed  if  the  committee  should  proceed  with 
the  amendments  to  be  offered  to  the  remainder 
of  the  report,  and  then  recur  back  to  the  ap- 
portionment, the  whole  would  be  disposed  of  in 
a  very  short  time.  He  did  not  see  why  there 
should  be  any  recommitment  to  committee  No. 
one.  They  could  not  make  the  matter  any 
plainer.  If  the  question  of  apportionment 
should  be  given  to  the  legislature,  it  would  be 
throwing  upon  them  an  immense  amount  of 
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labor;  and  one  which  he  believed  properly  be- 
longed to  this  body. 

Mr.  STETSON  continued  the  debate. 

Mr.  JORDAN  explained  that  by  referring  to 
the  fifth  section  in  his  amendment^  he  did  not 
propose  to  adopt  that  section  as  it  stood.  He 
would  not  pass  definitely  upon  that  section  at 
present.  ,He  would  strike  out  of  it  all  that  re- 
lated to  the  districting  of  the  state,  merely  de- 
claring that  there  should  be  single  districts,  and 
also  how  the  senators  should  be  classified.  In 
reply  to  Mr.  Taylor,  Mr.  J.  contended  there 
was  not  the  least  necessity  for  us  to  district  the 
state.  Cast  your  eyes  over  the  important  sub- 
jects  upon  which  we  are  to  pass,  and  could  we 
possibly  get  through  before  the  election  if  we 
were  also  to  waste  time  in  this  useless  work  of 
districting  the  state,  reconciling  and  harmoniz- 
ing as  we  must  all  the  conflicting  interests  of  the 
different  portions  of  the  state? 

Mr  MARVIN  was  ab  anxious  as  any  one  to 
expedite  business;  but  it  struck  him  that  two  or 
three  questions  must  be  decided  before  entering 
upon  that  proposed  by  the  gentleman.  We  must 
first  determine  how  many  Senate  and  Assembly 
districts  we  will  have— and  whether  they  shall 
be  single  districts  or  not,  before  passing  upon 
this  proposition.  He  suggested  that  we  should 
return  to  the  prior  section,  and  settle  the  grand 
question  first,  and  then  if  we  could  not  agree  to 
the  plan  for  distributing,  we  might  all  agree 
to  throw  that  back  upon  the  legislature. 

Mr.  RUSSELL  could  not  agree  with  Mr. 
Brown  that  the  people  of  this  state  would  ex- 
cuse this  Convention  from  the  performance  of 
their  appropriate  duty,  in  settling  definitely  the 
districts  from  which  therr  senators  are  to  be 
elected.  He  was  proceeding  to  argue  that  this 
was  the  duty  of  the  Convention  to  decide  this 
question,  instead  of  giving  it  to  the  next  legis- 
lature, when 

Mr.  JORDAN  called  him  to  order.  That  was 
not  the  question  before  the  Convention. 

Mr.  RUSSELL  was,  however,  allowed  to 
proceed  in  order.  He  believed  it  was  a  ques- 
tion involving  the  purity  of  legislation,  that  this 
question  of  deciding  what  portions  of  the  state 
should  compose  the  districts  from  which  their 
own  body  should  thereafter  be  elected.  He 
would  have  the  Senate  districts  permanently 
fixed,  so  that  the  Senators,  both  those  who 
went  out  and  those  who  remained,  should  be 
perfectly  unbiased  in  relation  to  the  localities 
from  which  the  newly  elected  members  should 
come.  If  time  was  allowed,  he  should  also  be 
in  favor  of  alloting  the  Assembly  districts.  He 
believed  that  the  Convention  had  time  to  dis- 
pose of  their  business  in  good  season,  if,  in- 
stead of  coming  back  here  for  an  hour  or  two  in 
the  afternoon,  they  should  remain  at  their  posts 
until  late  in  the  evening,  as  they  should  do. 

Mr.  HARRIS  was  decidedly  in  favor  of  divid- 
ing the  state  into  senatorial  districts  But  he 
was  now  satisfied  that  was  not  practicable,  and 
the  duty  must  devolve  upon  the  next  legislature. 
This  being  so,  he  thought  we  could  dispose  of 
the  whole  question  in  a  brief  time.  Let  us  go 
back  to  the  2d  section,  and  determine  how  many 
Senate  and  Assembly  districts  there  should  be. 
strike  out  all  relating  to  the  districting,  and 
then  so  alter  this  6th  section,  as  to  throw  the 


1  apportionment  upon  the  next  legislature.  This 
would  make  the  whole  system  complete,  and  he 
hoped  this  suggestion  would  be  agreed  to  in 
case  it  should  be  deemed  expedient  for  us  to 
district  the  state. 

Mr.  WARD  concurred  in  the  propriety  of  re- 
turning  to  the  2d  section,  and  appealed  to  Mr. 
Jordan  to  withdraw  his  amendment. 

Mr.  JORDAN  declined. 

Mr.  WARD  said,  then  he  was  in  favor  of  dis- 
tricting the  state  here,  take  what  time  it  would. 
That  responsibility  was  thrown  upon  us,  and  for 
one  he  was  ready  to  meet  his  share  of  it.  He 
was  in  favor  of  single  senate  districts  and  be- 
lieved a  majority  of  the  Convention  were.-— 
There  was  a  difference  as  to  the  number.  His 
own  opinion  was  against  an  increase  from  the 
present  number.  He  should  vote  against  the 
amendment  now  before  the  committee. 

Mr.  W.  TAYLOR  said  that  the  amendment 
would  not  secure  the  object  sought ,  We  had  got 
to  have  this  whole  debate  on  the  proposition, how 
many  districts  you  would  have.  We  might  as 
well  meet  that  question  now.  He  hoped  we 
should  stop  debating  these  side  questions,  and 
confine  ourselves  to  the  subject  in  hand.  We 
should  gain  nothing  by  the  adoption  of  the 
amendment. 

Mr.  TILDEN  opposed  the  amendment  as  pre- 
mature at  this  time. 

Mr.  CHATFIELD  said  this  amendment  would 
adopt  the  5th  section  as  it  now  stood,  and  he 
could  not  vote  for  this  in  advance. 

Mr.  JORDAN  combatted  this  view.  His 
amendment  would  apply  to  that  section  as  it 
should  be  finally  adopted.  He  would  be  pleased 
to  withdraw  his  proposition  to  please  some  of 
his  friends  here,  but  having  offered  it  from  a 
solemn  sense  of  duty,  he  should  feel  that  he 
would  be  recreant  to  that  duty,  did  he  not  press 
it  to  a  vote. 

Mr.  W.  TAYLOR  appealed  to  Mr.  J.  to  waive 
his  amendment  for  the  time  being,  and  he  assen- 
ted. 

Mr.  HARRIS  offered  the  following  amend- 
ment : — 

"  Strike  out  all  after  the  word  'thereafter/  in  the 
4th  line,  to  and  including  the  word  '  district,  >  in  the 
6th  line,  and  insert,  (  The  Legislature,  at  its  next  an- 
nual session,  and  at  the  first  session  after  the  return 
of  every  enumeration,  shall  divide  the  state  into 
Senate  Districts,  which.7  " 

Mr.  PERKINS  moved  to  pass  over  this  sec- 
tion and  return  to  section  2d.     Agreed  to. 

The  question  then  was  upon  striking  out  the 
word   "  thirty-two." 

Mr.  RUSSELL  briefly  supported  the  motion, 
remarking  that  he  had  drawn  a  plan  embracing 
20  double  districts,  each  electing  two  Senators, 
one  every  year,  and  yet  in  no  district  would 
there  be  a  variation  from  the  average  ratio  of 
more  than  4000.  He  believed  we  would  be  for- 
ced  to  adopt  a  compromise  of  20  double  districts 
with  40  Senators,  to  harmonize  the  views  of 
such  as  were  in  favor  of  single  districts  on  the  one 
hand,  and  the  present  system  on  the  other. 

Mr.  W.  TAYLOR  said  it  was  not  necessary 
to  increase  the  number  of  senators  to  equalize 
the  representation.  Nor  did  he  believe  the  peo- 
ple called  for  or  expected  an  increase,  which 
must  add  materially  to  the  expenses  of  legisla- 
tion.   If  the  Convention  preferred  double  dis- 
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tricts,  the  representation  could  be  made  more 
equal.  But  he  believed  single  districts  were 
called  for,  and  were  more  expedient. 

Mr.  VAN  SCHOONHOVEN  also  insisted 
that  the  people  did  not  call  for  an  increase  of 
the  legislative  force.  Nor,  if  we  stripped  the 
legislature  of  much  of  its  power  and  duty,  was 
it  necessary.  He  thought  the  report  very  well 
as  it  stood,  though  more  equality  might  perhaps 
be  produced  by  a  few  alterations.  This  ar- 
rangement, it  was  to  be  recollected,  was  only 
to  last  eight  years,  and  whatever  disposition  of 
the  districts  might  now  be  made,  circumstances 
would  in  that  time  require  alterations,  which 
the  legislature  would  take  care  of,  Arrange 
it  as  we  would,  there  must  be  dissatisfaction 
somewhere. 

Mr.  RICHMOND  could  account  for  the  gen- 
tleman's  satisfaction  with  the  report  as  it  stood. 
It  gave  Rensselaer  a  senator,  with  a  large  defi- 
cit, while  Albany,  with  a  larger  population, 
was  connected  with  Schenectady. 

Mr.  SIMMONS  thought  the  number  of  which 
the  senate  and  assembly  should  consist,  should 
be  determined  without  reference  to  the  arrange- 
ment of  the  districts — and  that  this  should  be 
left  to  the  legislature.  His  idea  was  that  if  we 
intended  the  senate  to  be  a  check  upon  the  as- 
sembly, we  should  have  an  eye  to  the  proposed 
change  in  regard  to  its  judicial  functions.  As 
now  constituted,  men  were  elected  to  the  senate 
with  reference  to  their  qualifications  as  mem- 
bers of  the  court  of  errors.  If  we  stripped  it 
of  these  functions,  its  number  could  well  be  in- 
creased and  the  term  reduced  to  two  years.  He 
should  prefer  forty  senators  with  a  two  years 
term — making  it  a  more  popular  body,  and  the 
more  numerous  the  less  liable  to  be  tam- 
pered with.  Indeed,  the  assembly  from  its 
greater  number,  was  the  safer  body — it  was  in 
fact  the  conservative  branch,  rather  than  the 
other.  But  he  could  vote  for  no  system  which 
contemplated  this  sort  of  chequer  board  mode  of 
election — one-half  the  state  alternating  with  the 
other  in  choosing  senators.  There  would  be  too 
much  room  and  motive  for  colonization  in  such 
a  system.  If  we  could  have  biennial  sessions 
of  the  legislature,  then  the  term  of  a  senator 
should  be  four  years.  His  object  would  be  to 
prevent,  this  excessive  legislation  and  change  of 
laws.  He  wanted  to  see  it  made  more  difficult 
to  change  laws. 

Mr.  SWACKHAMER  urged  briefly,  single 
districts,  biennial  sessions,  and  an  increase  of 
the  senate  and  assembly. 

Mr.  JORDAN  opposed  the  striking  out  of  the 
words  thirty-two,  if  as  seemed  to  be  the  case, 
the  object  was  to  increase  the  number.  If  that 
was  a  reform  which  the  people  had  called, he  had 
never  heard  it.  The  expense  of  such  an  in- 
crease was  a  serious  objection.  And  upon  the 
supposition  that  seven  senators  ware  added, 
there  must  be  28  members  more  in  the  Assem- 
bly ;  which  taking  the  ordinary  length  of  the 
session,  would  increase  the  legislative  expenses 
$15,000  annually — a  sum  which  if  laid  aside  on 
interest  every  year,  would  in  twenty  years  a- 
mount  to  more  than  a  million  of  dollars — to  say 
nothing  of  the  expense  of  enlarging  the  Assem- 
bly chamber  and  knocking  out  the  walls  of  this 
Capitol.    And  if  128  were  not  enough  to  pre- 


vent corruption,  neither  would  150  be — so  that 
if  safety  was  the  object  of  an  increase,  we  must 
go  on  until  the  number  of  representatives  should 
reach  that  of  half  the  adult  population  of  the 
state.  If  there  was  not  wisdom  and  virtue  e- 
nough  in  128,  neither  would  there  be  in  150.— 
The  greater  the  number  also,  the  more  divided 
the  responsibility.  And  so  with  regard  to  the 
Senate — if  a  majority  of  a  small  body  could  be 
corrupted,  so  could  the  majority  of  one  a  little 
larger.  And  if  we  must  act  upon  any  such 
principle  in  fixing  the  number  of  the  two  bod- 
ies, better  have  no  government  at  all.  Besides, 
the  great  object  of  a  popular  branch — a  branch 
which  shall  represent  the  interests,  wants,  and 
wishes  of  all  parts  of  the  state — did  not  depend 
so  much  on  their  number, as  on  their  proper  ap- 
portionment throughout  the  state.  And  as  for 
the  Senate,  whose  chief  purpose  was  a  check 
upon  unwise  legislation,  a  small  body  of  32 
could  perform  that  function  as  well  as  one  of  48. 
Again,  the  idea  of  equalizing  representation  by 
increasing  the  number  of  representatives,  was 
all  a  fallacy — for  by  this  means  you  only  in- 
crease the  importance  of  fractions.  Double  the 
number  of  your  Assembly,  and  you  would  then 
find  that  a  fraction  of  8000  would  produce  as 
great  inequality  as  a  fraction  of  16,000  now. — 
Absolute  inequality  of  representation  could  not 
be  attained  without  dividing  counties,  towns 
and  perhaps  school  districts — nor  was  it  essen- 
tial that  the  people  should  vote  every  year  for 
senators,  so  long  as  they  were  represented  eve- 
ry year.  But  whether  we  had  single,  or  double, 
or  quadruple  districts,  he  was  for  retaining  the 
present  term  of  four  years  for  a  senator,  as  well 
for  the  purpose  of  making  the  senate  the  more 
permanent  body,  as  to  secure  there  a  sufficient 
knowledge  of  previous  legislation,  and  of  pub- 
lic affairs  generally  and  to  secure  stability  in  the 
laws. 

Mr.  PERKINS  urged  that  the  number  of  Se- 
nators  would  depend  in  some  degree  in  their 
term  ot  office — that  is,  if  they  were  elected  for 
four  years,  we  should  have  a  number  that  would 
divide  by  four,  and  so  on.  But  it  did  not  follow 
that  if  the  senate  was  increased  a  little,  the 
house  must  be  also. 

Mr.  CHATFIELD  followed  chiefly  in  reply 
to  Mr.  Jordan,  urging  that  equality  of  re- 
presentation in  the  senate  was  a  matter  of  great 
importance,  and  that  could  not  be  effected 
by  the  number  proposed  by  the  committee,  we 
should  endeavor  to  hit  on  some  other  number 
that  would  produce  that  result.  Mr.  C.  went 
on  to  criticize  the  apportionment  proposed — 
speaking  of  the  large  excesses  and  deficiencies 
— when 

Mr.  W.  TAYLOR  remarked  that  the  excess- 
es and  deficiencies  were  very  nearly  equal  in 
the  aggregate. 

Mr.  CHATFIELD  insisted  that  the  inequali- 
ties were  such  that  it  would  leave  25,000  voters 
unrepresented,  estimating  one  voter  to  every 
five  inhabitants.  Mr.  C.  went  on  to  point  out  the 
inequalities,  as  respects  Albany  and  Rensselaer, 
Monroe,  Erie,  Onondaga,  &c.  The  expense  of 
increasing  the  senate,  he  regarded  as  a  matter 
of  no  moment  compared  with  the  great  object  of 
equalizing  representation.  But  he  insisted,  that 
by  shearing  the  senate  of  half  its  functions,  and 
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limiting  the  sessions  to  three  months  instead  of 
five  or  six,  there  would  be  no  additional  expense 
growing  out  of  this  increase.  The  expense  of 
a  census  periodically  might  as  well  be  objected 
to— ior  its  only  object  was  to  equalize  repre- 
sentation. And  if  this  was  to  be  the  principle, 
we  might  as  well  adopt  at  once  an  apportion- 
ment for  all  time  to  come,  and  say,  that  though 
a  rotten  borough-  system  might  be  the  result, 
it  should  remain,  like  the  laws  of  the  Medes 
and  Persians,  unalterable.  Mr.  C.  went  on  to 
draw  an  argument  from  the  increase  of  the  state 
in  wealth  and  population,  in  favor  of  an  increase 
of  representation  ;  and  to  urge  the  greater  safe- 
ty of  larger  bodies,  compared  with  smaller; 
from  the  greater  difficulty  of  tampering  with  the 
former.  He  went  for  such  a  representation  as 
should  be  a  fair  reflection  of  the  popular  opin- 
ion. If  justice  could  be  done  by  single  districts, 
he  went  for  it — if  not,  for  double  districts. 

On  motion  of  Mr.  STOW,  the  committee  rose 
and  reported  progress. 

Leave  was  granted  to  sit  again,  and  the  Con- 
vention took  a  recess. 

AFTERNOON  SESSION. 
Mr.  MURPHY  offered  the  following,  and  de- 
demanded  the  previous  question  on  it : — 

u  Resolved,  That  when  this  Convention  shall  be  re- 
solved into  committee  of  the  whole  on  the  report  of 
committee  number  one,  members  engaged  in  debate 
shall  not  be  allowed  to  speafc  more  than  five  minutes 
on  any  one  question." 

Mr.  CHATFIELD  insisted  that  it  was  not  in 
order. 

The  PRESIDENT  ruled  otherwise,  it  having 
relation  to  the  pending  business. 

Mr,  CHATFIELD  still  differed  with  the 
Chair — but  moved  ten  minutes  instead  of  five. 

The  previous  question  was  considered,  ayes 
€1,  noes  33;  ordered  to  be  put,  ayes  54,  noes 
42  ;  and  Mr.  Murphy's  resolution  adopted, ayes 
59,  noes  43. 

Mr.  CHATFIELD  then  offered  the  following: 

"  Resolved,  That  this  Convention  do  now  finally  ad- 
journ without  delay  ,; 

Mr.  STEPHENS  called  for  the  ayes  and  noes 
on  the  resolution. 

Mr.  WORDEN  moved  to  lay  on  the  table—at 
the  same  time  asking  the  mover  to  withdraw  it. 

Mr.  CHATFIELD,  after  expressing  his  sur- 
prise and  regret  that  the  Convention  should  have 
adopted  so  stringent  a  rule  in  regard  to  debate 
in  committee  of  the  whole,  and  his  views  of  the 
importance  of  the  pending  question — withdrew 
his  resolution. 

Mr.  BAKER  then  offered  the  following:— 

Resolved,  That  the  committee  of  the  whole  having 
charge  of  the  report  of  committee  number  One,  be  in- 
structed so  to  set:le  said  report,  that  the  Senate  shall 

consist  of members,  to  be  elected  in districts, 

and  lor  a  term  of years." 

Mr.  B.  said  this  would  enable  the  Convention 
to  come  to  a  vote  on  these  several  propositions, 
as  to  the  number  of  senators,  their  term,  and 
the  size  of  the  districts,  and  still  allow  every 
member  to  present  his  proposition  and  have  a 
vote  on  it— even  though  the  previous  question 
should  be  moved  here. 

The  resolution  was  received,  and  the  question 
being  upon  filling  the  first  blank,  Mr.  BAKER 


movqd  to  fill  it  with  50,  by  request;  Mr.  CHAT- 
FIELD 48  ;  Mr.  BASCOM  46  ;  Mr  WORDEN 
40 ;  Mr.  RICHMOND  39  ;  Mr.  WHITE  36  ; 
Mr.  ST.  JOHN  32 ;  Mr.  RUSSELL  42. 

The  question  recurred  on  the  highest  number. 

Mr.  TAGGART  spoke  at  length  in  favor  of 
an  increase  of  senators,  though  he  thought  fifty 
too  many.  He  was  for  leaving  the  number  of 
senators  to  be  increased  hereafter  by  the  legis- 
lature, whatever  number  might  be  fixed  upon 
now.  He  objected  to  thirty-two,  as  creating  too 
many  and  too  great  excesses  and  deficits.  Still, 
he  admitted  that  it  would  be  impossible  to  ap- 
portion senators  by  single  districts,  without  di- 
viding counties,  and  get  rid  of  inequalities. — 
But  he  thought  a  plan  might  be  devised  more 
equal  than  that  of  the  committee,  and  by  single 
districts,  by  increasing  the  number  of  senators. 
Mr.  T.  ran  over  an  apportionment  he  had  made 
on  such  a  basis — saying,  that  from  a  thorough 
examination  of  all  the  plans  for  single  districts, 
none  presented  fewer  inequalities  than  his.  He 
went  on  to  urge  an  increase  of  representatives 
in  the  Senate  and  Assembly,  as  necessary  to  se- 
cure to  the  agricultural  districts  their  fair  rep- 
resentation— which  he  asserted  would  in  time 
be  encroached  upon  by  the  commercial  counties, 
having  within  them  the  large  cities  and  villages. 
And  he  adverted  to  the  several  apportionments 
heretofore  made,  to  show  that  this  would  be  the 
tendency  under  Jthe  present  limited  and  fixed  re- 
presentation. His  number  was  thirty-nine,  for 
the  Senate  now,  and  then  either  fixing  the  num- 
ber absolutely  in  1855  and  1865,  or  leaving  it  to 
the  legislature.  He  would  also  increase  the 
Assembly  in  the  same  proportion,  and  adopt  the 
same  principle  there  also. 

Mr.  KIRKLAND  insisted  that  the  plan  of  the 
gentleman  from  Genessee  instead  of  producing 
equality,  would  result  in  most  glaring  inequali- 
ties. In  a  single  case  only  it  left  an  excess  of 
17,000  in  one  county,  and  a  deficiency  in  an  ad- 
joining county  of  11,000.  The  one  plan  was  as 
bad  as  the  other,  unless  you  resorted  to  dis- 
memberment— and  that  he  regarded  as  entirely 
out  of  the  question.  But  the  real  question  here 
was  not  how  the  state  should  be  districted;  but 
whether  the  number  of  senators  and  represen- 
tatives should  be  increased.  And  on  that  ques- 
tion he  was  prepared  to  vote  now.  He  denied 
that  the  people  had  called  for  this  increase.  If 
they  had,  the  call  had  never  reached  his  ears. — 
Besides,  we  should  no  doubt  strip  the  senate  of 
all  judicial  power,  of  nearly  all  its  voice  in  mat- 
ters of  appointment — and  where  the  necessity  or 
propriety,  whilst  thus  diminishing  the  powers 
and  duties  of  that  body,  of  adding  to  its  num- 
ber? Again,  this  increase  of  number,  instead 
of  shortening  sessions  and  diminishing  expense, 
would  have  directly  the  opposite  tendency.  He 
trusted  the  Convention  would  pause  before  they 
adopted  a  plan  which  must  enhance  the  expense 
of  legislation  to  no  good  purpose,  and  which 
the  people  did  not  contemplate  or  desire. 

Mr.  TALLMADGE  also  took  ground  against 
any  increase  of  the  senate  or  assembly.  Raise 
the  number  of  senators  to  40,  and  of  assembly- 
men to  165 — and  we  should  add  to  the  expense 
of  legislation  in  the  next  20  years,  to  the  amount 
of  a  million  or  more  of  dollars.  For  one,  he 
should  vote  for  no  increase  beyond  the  present 
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numbers,  32  and  128 — believing  that  the  people 
had  not  the  most  distant  idea  of  such  an  in- 
crease and  would  be  dissatisfied  with  it.  Again, 
all  saw  the  difficulty  of  settling  these  districts. 
We  could  not  arrange  them  to  our  own  satisfac- 
tion— and  who  did  not  see  that  it  would  be  throw- 
ing into  the  instrument  an  item  at  which  every 
mathematician  in  the  state  would  be  carping  ? 
and  the  result  would  not  be  otherwise  than  un- 
favorable to  the  adoption  of  our  work  by  the 
people.  All  seemed  to  agree  on  the  propriety 
of  separate  assembly  districts.  But  we  had  no 
time  to  arrange  these  districts.  That  must  be 
left  to  the  legislature — and  if  so,  why  not  leave 
the  legislature  also  to  form  senate  districts  out 
of  the  assembly  districts?  In  that  way,equality, 
as  far  as  practicable,  could  be  brought  about. — 
But  he  repeated,  he  adhered  to  the  present  num- 
ber, thirty-two,  and  he  washed  his  hands  of 
any  increase  of  it. 

Mr.  MARVIN  went  for  an  increase  of  the 
number  of  senators.  He  assumed  that  the  sen- 
ate was  to  be  a  legislative  body  only,  without 
judicial  power — that  it  was  a  fundamental  prin- 
ciple of  a  representative  government  that  the  re- 
presentative should  sympathize  with  the  people 
and  be  intimately  acquainted  with  all  their 
wants,  wishes  and  interests — and  that  it  was 
impossible  that  in  this  great  state,  destined  as 
it  was  soon  to  contain  a  population  of  five  mil- 
lion— that  a  body  of  32  members  only  could  thus 
sympathise  with  the  constituent  body.  It  was 
too  large  for  a  court,  but  too  small  for  a  safe 
legislative  body.  Forty-nine  senators  would 
give  one  representative  in  that  body  for  every 
50,000.  And  would  any  one  contend  that  that 
was  too  small  a  number  for  one  man  to  repre- 
sent? He  insisted  that  the  demand  for  the  sin- 
gle district  system  arose  mainly  out  of  this  dis- 
proportion of  representation  and  population — 
and  from  the  impossibility  now  of  the  electors 
knowing  who  they  voted  for  for  senator,  or  of 
the  candidates  knowing  a  hundreth  part  of  them 
— much  less  their  varied  interests  and  wishes. 
The  people  desired  to  have  representation 
brought  home  more  nearly  to  them.  He  would 
have  48  senators  and  144  representatives.  That 
would  allow  a  senatorial  term  of  4,  3,  or  2 
years — and  this  increase  would  give  a  fair  and 
full  representation  of  districts  and  localities 
which  the  people  so  much  desired. 

Mr.  W.  TAYLOR  criticised  Mr.  Taggart's 
plan  of  apportionment,  pointing  out  its  excesses 
and  deficiencies,  and  insisting  that  its  inequali- 
ties were  greater  under  that  plan  than  under 
that  of  the  committee.  He  then  alluded  to  Mr. 
Chatfield's  plan  for  48  senators — showing  its 
large  excesses  and  deficiencies  in  eight  counties. 
He  said  he  did  not  suppose  the  gentleman  had 
Otsego  on  his  mind,  but  it  happened  that  Otsego 
came  out  exactly  even. 

Mr.  CHATFIELD  supposed  the  gentleman 
did  not  think  of  Onondaga  when  he  made  out 
his  apportionment. 

Mr.  TAYLOR  defied  the  gentleman  to  place 
Onondaga  with  any  other  county  around  it, 
without  making  an  excess  of  some  25,000. 

Mr.  CHATFIELD  said  Onondaga  was  happy 
in  its  locality. 

Mr.  TAYLOR:— Certainly.  Nature  put  us 
there,  and  we  have  no  wish  to  get  away  from  it. 


Mr.  T.  went  on  to  say  that  under  any  plan  of 
single  districts  there  must  be  inequality,  unless 
you  divided  counties.  He  said  that  the  Albany 
and  Schenectady  district  had  been  objected  to. 
But  he  was  permitted  by  the  gentleman  from 
Albany  (Mr.  Harris,)  to  say  that  he  had  tried 
to  arrange  that  district  differently,  and  could  not 
better  it. 

Mr.  STETSON  replied  to  the  objection  as  to 
the  additional  expense  which  would  follow  from 
an  increase  of  the  senate  and  assembly.  He 
had  made  an  estimate,  supposing  the  senate  to 
be  increased  to  40  and  the  house  to  150,  and 
adopting  the  proposition  for  a  90  days'  session, 
and  he  found  the  increase  would  not  be  over 
$11,000  a  year.  As  to  the  farther  objection  that 
an  increase  would  require  an  enlargement  of 
these  rooms,  Mr.  S.  thought  the  great  question 
of  popular  representation  was  not  to  be  preju- 
diced by  such  a  flimsy  argument.  This  was  a 
confession  that  better  arguments  were  not  at 
hand.  He  would  submit  to  the  members  of  the 
Convention,  whether  a  population  of  16,000  was 
not  large  enough  for  any  man  to  represent  faith- 
fully? This  was  as  many  as  formed  the  basis 
in  1821.  And  were  not  60,000  enough  for  the 
ambition  of  a  senator?  This  was  a  question  in 
which  the  people  were  interested.  It  might  be 
wise  to  spend  nine  days  in  the  discussion  of  the 
question  whether  the  Governor  should  be  30 
years  of  age,  and  then  throw  out  this  proposi- 
tion as  unworthy  of  consideration.  But  such 
was  not  the  opinion  of  Mr.  S.  He  trusted  this 
Convention  would  consent  to  a  limited  increase 
of  legislative  representation.  The  people.did 
want  single  districts,  but  to  accomplish  that, 
they  did  not  want  a  violation  of  every  principle 
of  harmony.  He  objected  to  the  plan  of  the 
committee  that  it  would  lead  to  monstrous  frauds 
in  New- York  by  colonizing.  He  would  increase 
the  number  to  40,  make  double  districts,  and 
have  one  senator  elected  every  year. 

Mr.  FORSYTH,  in  reply  to  the  gentleman 
from  Oneida,  who  had  inquired  when  and  where 
the  people  had  demanded  an  extension  of  the 
number  of  Senators,  said  he  would  admit  that 
this  might  not  have  been  demanded  in  terms,  but 
that  the  people  have  insisted  that  the  Senate 
should  be  popularized  none  would  deny.  Diffi- 
culties had  been  urged  in  the  way  of  accomplish- 
ing this,  but  he  trusted  they  would  not  be  found 
to  be  insurmountable.  Looking  at  the  history 
of  the  Senate,  we  should  find  that  it  had  never 
been  a  popular  body.  No  system  could  be  de- 
vised, no  number  fixed  upon, that  would  not  pre- 
sent irregularities  which  could  not  be  remedied, 
unless  we  disregarded  county  lines.  He  had 
figured  until  he  was  tired,  and  had  not  been  able 
to  fix  upon  any  number  that  could  avoid  that 
difficulty.  He  could  discover  a  sound  reason  for 
an  increase  in  the  number  of  Senators.  In  the 
early  history  of  our  Republic,  it  was  thought 
necessary  to  interpose  that  body  as  a  barrier 
between  the  property  holders  of  the  state  and 
the  great  body  of  the  people.  This  was  the 
reason  that  that  body  was  constituted  of  a  small 
number.  It  was  necessary  for  that  object  that  it 
should  be  small.  But  now  that  the  doctrine  of 
checks  and  bits  and  bridles  upon  the  people  was 
no  longer  tolerated,  the  time  had  come  when  this 
body  must  be  made  more  representative  and 
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more  assimilated  to  the  wants  of  the  people. 
Mr.  F.  found  that  the  number  of  32  was  first 
fixed  upon  in  1801,  when  it  was  increased  to 
that  number  from  24,  the  number  fixed  in  1777. 
He  wouW  not  do  the  men  of  1801  the  injustice 
to  suppose  that  they  acted  without  reference  to 
some  principle.     It  was  because  32  were  then 
enough,  taking  into  consideration  the  then  pop- 
ulation   of  the   State,   and   the  interests  which 
they  were  to  represent.     If  32  were  enough  now, 
then  the  number  was  infinitely  too  great  in  1801. 
Was  a  body  large  enough  to  represent  the  peo- 
ple 45  years  ago,  a  sufficiency  for  a  population 
of  3,000,000  ?    The  idea  is  absurd.     If  the  Sen- 
ate was  to  have  any  reference  to  the  interests  of 
the  people,    the   number    must  be  increased. 
There  was  another  consideration  in  the  fact  that 
in  numbers  there  was  safety.     The  principle  of 
safety  is  to  give  the  right  of  suffrage  to  every 
man.     He  would  extend  equal  privileges  to  all. 
He  did  not  believe  that  any  class  should   exist 
which  had  interests  adverse  to  another  class. — 
For  the  very  reason  that  would  lead  him  to  in- 
crease the  number  of  electors,  he  would  increase 
the  number  of  representatives.     It  would  never 
be  found  by  reference   to  history  that  any  bul- 
wark of  freedom   had  been   secured  by  an  oli- 
garchy.    Every  small  body  tends  to   an  oligar- 
chy and  to  the  promotion  of  exclusive  feelings. 
It  was  easier  to  be  corrupted.     He  believed  with 
the  gentleman  from  Essex  (Mr.  Simmons)  that 
this  assembly,   notwithstanding  the  torrents   of 
abuse  which  had  been  heaped  upon  it,  had  been 
the  true  conservative  body,  and  that  the  people 
had  the  greatest  amount  of  safety  in  the  Assem- 
bly.    The  Senate  now  represented  nobody.     It 
did  not  represent  the  whole  people,  for  they  did 
not  vote  for  it.     It  did  not  in  fact  represent  the 
districts,  for  the   four  senators  represented   di- 
verse int°rests.     There  was  not  only  no  congru- 
ity  of  feeling  between  them,  but  they  might  be 
adverse   to  one  another.     They  did  not  possess 
the  public  confidence.     No  one  county  felt  that 
it  was  represented,  hence  it  turned  to  its  mem- 
ber of  assembly,  and  the  senate  was  left  with- 
out care.     There  was  one  body  in  this  Union, 
which,  amid  all  the  strifes   of  party  and  politi- 
cal zeal,    had  maintained  its  integrity,  and  the 
confidence  of  the  people.     This  was  the  Senate 
of  the  United  States.    And  what  was  the  reason? 
Its  constituency  is  singular,  and  the  principle  is 
one  which  we  should   measurably  imitate.     Its 
numbers  increase  with  the  increase  of  the  states. 
Every  new  interest  and  constituency  introduced 
into  the  Union  immediately  had  its  two  senators 
in  that  body.    Mr.  F.  considered  this  a  suffi- 
cient argument  in  refutation  of  the  absurd  posi- 
tion that  our  senate   should  be  thirty-two  be- 
cause it  had  always  been  thirty-two. 

Mr.  BAKER  believed  we  were  prepared  to 
vote,  and  he  therefore  moved  the  previous  ques- 
tion, but  withdrew  it  at  the  request  of 

Mr.  WORDEN,  who  desired  to  answer  briefly 
an  argument  which  had  been  urged.  If  the  peo- 
ple had  demanded  any  one  reform  more  than  all 
others,  it  was  that  there  should  be  single  Sen- 
ate and  Assembly  districts  to  equalize  their  rep- 
resentation in  the  legislature.  The  present  con- 
stitution provided  that  each  county,  no  matter 
what  might  be  the  population,  should  have  one 
member  of  Assembly.    By  this  provision  there 


was  an  inequality  of  representation  more  odious 
than  any  now  in  existence  in  Great  Britain. — 
There  were  now  counties,  which  sent  one-eighth 
of  the  members  of  Assembly,  and  yet  have  less 
than  70,000  electors.  While  on  the  other  hand, 
there  were  other  eight  counties,  which  had  only 
the  same  number  of  representatives,  with  dou- 
ble the  number  of  electors.  This  was  a  fact 
known  and  understood  by  the  people,  and  that 
argument  induced  them  to  demand  single  dis- 
tricts. How  did  this  inequality  creep  into  the 
constitution  ?  How  came  the  provision  to  be 
adopted  that  each  county  was  to  have  a  repre- 
sentative, no  matter  what  its  population  might 
be.  It  was  because  the  President  of  the  Con- 
vention of  1821  was  himself  the  representative 
of  a  county,  which  had  not  half  the  population 
necessary  to  entitle  it  to  a  representative.  Mr. 
W.  would  ask  gentlemen  if  they  were  willing  to 
go  to  their  constituents,  endorsing  the  further 
continuance  of  the  gross  inequality  by  which  a 
minority  could  continue  to  elect  a  majority  of 
the  representatives  ?  If  so,  he  could  tell  them 
their  course  would  not  be  sanctioned.  Repre- 
sentation must  come  as  directly  from  the  peo- 
ple as  possble.  The  idea  that  the  Senate  was 
to  be  the  great  conservative  body,  representing 
the  moneyed  interest,  had  long  since  been  ex- 
ploded. It  should  be  increased  that  it  might  be 
more  adapted  to  represent  the  wants  of  the  peo- 
ple. But  we  were  told  this  cannot  be  done  with- 
out dividing  counties.  What  objection  was  there 
in  that  ?  The  people  have  suggested  to  us  how 
this  whole  matter  maybe  arranged.  Divide  the 
state  up  into  144  single  Assembly  districts,  ir- 
respective of  county  lines,  which  are  only  im- 
aginary. The  mode  of  electing  and  making  re- 
turns could  easily  be  arranged  by  law.  Then 
make  every  three  districts  constitute  one  Senate 
district,  and  the  whole  work  is  done.  He  again 
repeated  that  it  would  not  do  to  allow  the  une- 
qual representation  of  the  last  25  years  to  re- 
main. The  people  would  rise  in  their  majesty 
and  condemn  the  continuance  of  so  gross  an 
outrage,  upon  their  rights. 

Mr.  BERGEN  renewed  the  motion  for  the 
previous  question,  and  it  was  seconded,  46  to  36. 

Mr.  BAKER  withdrew  his  proposition  for  50. 

The  first  question  was  upon  filling  the  blank 
with  48,  and  it  was  lost,  as  follows  : — 

AYES— Messrs.  Angel,  Archer,  Baker,Baseom,  Burr, 
Chatfield,  Crooker,  Forsyth,  Gardner,  Gebhard,  Gra- 
ham, Hawley,  Kennedy,  Marvin,  Morris,  Nicoll,  0;- 
Conor,  Patterson,  Penniman,  Russell,  Shaver,  Sim- 
mons, W.  H.  Spencer,  Stephens,  Taft,  Taggart,  White, 
A.  Wright,  W.  B.  Wright— 29. 

NAYs — Messrs  Ayrault,  H.  Backus,  Bergen,  Bouck, 
Bowdish,  Brown,  Brundage,  Bull,  Cambreleng,  D.  D. 
Campbell,  R  Campbell,  jr.,  Candee,  Clark,  Clyde, 
Conely,  Cook,  Cornell,  Cuddeback,  Dana,  Danforth, 
Dodd,  Dubois,  Flanders,  Greene,  Harris,  Hotchkiss, 
Hunt,  Hunter,  A.  Huntington,  E.  Huntington,  Hutchin- 
son, Hyde,  Jones,  Jordan,  Kemble,  Kingsley,  Kirkland, 
Loomis,  McNitt,  Maxwell,  Miller,  Murphy,  Nellis, 
Nicholas,  Parish,  Perkins, Powers, President, Rhoades, 
Richmond,  Riker,  Ruggles,  St.  John,  Salisbury,  Sears, 
Shaw,  Sheldon,  Shepard,  Smith, Stanton, Stetson, Stow, 
Strong,  Talimadge,  J  J.  Taylor,  W.  Taylor,  Tilden, 
Townsend,  Tuthill,  Ward,  Warren,  Waterbury,  Wil- 
lard,  Witbeck,  Wood,  Worden,  Yawger,  Young-78. 

Mr.  WORDEN  moved  a  reconsideration. — 
Table. 

On  filling  the  blank  with  42,  there  were  ayes 
23,  noes  84,  as  follows :— 
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AYES— Messrs.  Archer,  Bascom,  Chatfield,  Crooker, 
Danforth,  Gardner,  Gebhard,  Hawley,  Jones,  Marvin, 
Morris,  O'Conor,  Patterson,  Penniman,  Perkins,  Rus.- 
sell,  W.  H  Spencer,  Stow,  Taft,  Taggart,  Worden,  A. 
Wright,  W.  B.  Wright-23 

NAYS—Messrs.  Angel,  Ayrault,  H.  Backus,  Baker, 
Bergen,  Bouck,  Bowdish,  Brown,  Brundage, Bull, Burr, 
Cambreleng,  D.  D  Campbell,  R.  Campbell,  jr.,  Candee, 
Clark,  Clyde,  Conely,  Cook,  Cornell,  Cuddeback, Dana, 
Dodd,  Dubois,  Flanders,  Forsyth,  Graham,  Greene, 
Harris,  Hotchkiss,  Hunt,  Hunter,  A  Huntington,  E. 
Huntington,  Hutchinson,  Hyde,  Jordan,  Kemble,  Ken- 
nedy, Kingsley,  Kirkland,  Loomis,  McNitt,  Maxwell, 
Miller,  Murphy,  Nellis,  Nicholas,  Nicoll,  Parish, 
Powers,  President,  Rhoades,Richmond,Riker,Ruggles, 
St  John,  Salisbury,  Sears,  Shaw,  Sheldon,  .>hepard, 
Simmons,  Smith,  Stanton,  Stephens,  Stetson,  strong, 
Swackhamer,  Tallmadge,  J.  J.  Taylor,  W.  Taylor, 
Tilden,  Townsend,  Tuthill,  Vache,  Ward,  Warren, 
Waterbury,  White,  Willard,  Witbeck,  Wood,  Yawger, 
Young— 84. 

Mr.  RUSSELL  moved  a  reconsideration. — 
Table. 

On  filling  the  blank  with  40,  the  vote  was — 
AYES— Messrs.  Angel,  Archer,  Ayrault,  Baker,  Bas- 
com, Burr,  D  D.  Campbell,  Chatfield, Conely, Crooker, 
Danforth,  Dodd,  Dubois,  Forsyth,  Gardner,  Gebhard, 
Green",  Hawley,  Jones,  Marvin,  Miller,  Morris,  Mur- 
phy, O'Conor,  Patterson,  Penniman,  Richmond,  Rug- 
gles,  Russell,  Salisbury,  Shaver,  Simmons,  Smith, 
W.  H.  Spencer,  Stetson,  Stow,  Swackhamer, Taft,  Tag- 
gart, Tilden,  Townsend,  Willard,  Worden,  A.  Wright, 
W.  B    Wright,  Young— 47. 

NAYS— Messrs.  H.  Backus,  Bergen, Bouck,  Bowdish, 
Brown,  Brundage,  Cambreleng,  R.  Campbell,  jr.,  Can- 
dee,  Clark,  Clyde,  Cook,  Cornell,  Cuddeback,  Dana, 
Dorlon,  Flanders,  Graham,  Hams, Hoffman, Hotchkiss, 
Hunt,  Hunter,  A.  Huntington,  E.  Huntington,  Hutchin- 
son, Hyde,  Jordan,  Kemble.  Kennedy,  Kingsley,  Kirk- 
land, Loomis,  McNitt,  Maxwell,  Nellis,  Nicholas, 
Nicoll,  Parish,  Powers,  President,  Rhoades,  Riker,  St. 
John,  Sears,  Shaw,  Sheldon,  Shepard,  Stanton,  Ste- 
phens, Strong,  Tallmadge,  J.  J.  Taylor,  W.  Taylor, 
Tuthill,  Vache,  Ward,  Warren,  Waterbury,  White, 
Witbeck,  Wood,  Yawyer— 63. 

On  filling  the  blank  with  thirty-nine,  there 
were  ayes  42,  nays  67,  as  follows: — 

AFES— Messrs.  Angel,  Archer,  H.  Backus,  Baker, 
Bascom,  Bergen,  Bowdish,  Bull,  D.  D.  Campbell,  Cone- 
ly, Danforth,  Dodd,  Dubois,  Gardner,  Gebhard,  Harris, 
Kemble,  Marvin,  Miller,  Morris,  Murphy,  Nellis,  O'Co- 
nor, Patterson,  Penninian,  Perkins,  Richmond,  Rug- 
gles,  Russell,  Salisbury,  Shaver,  Smith,  W.  H.  Spen- 


cer, Stow,  Strong,  Taft,  Taggart,  Townsend,  Worden, 
A- Wright,  W.  B.  Wright,  Young-42. 

NOES— Messrs.  Ayrault,  Bouck,  Brown,  Brundage, 
Burr,  Cambreleng,  R.  Campbell,  jr  ,  Candee,  Chatfield, 
Clark,  Clyde,  Cook,  Cornell,  Crooker,  Cuddeback,  Da- 
na, Dorlon,  Flanders,  Graham,  Hawley,  Hoffman, 
Hotchkiss,  Hunt,  Hunter,  A,  Huntington,  llpunting- 
ton,  Hutchinson,  Hyde,  Jones,  Jordan,  Kennedy,  Kings- 
ley,  Kirkland,  Loomis,  McNitt,  Maxwell,  Nicholas, 
Nicoll,  Parish,  Powers,  President,  Rhoades,  Riker, 
St.  John,  Sears,  Shaw,  Sheldon,  Shepard,  Simmons, 
Stanton,  Stephens,  Stetson,  Swackhamer,  Tallmadge, 
J.  J.  Taylor,  W.Taylor,  Tilden,  Tuthill,  Vache,  Ward, 
Warren,  Waterbury,  White,  Willard,  Witbeck,  Wood, 
Yawger— 67. 

Mr.  RICHMOND  moved  a  reconsideration. 
Table. 

The  motion  to  fill  the  blank  with  thirty-six 
was  aiso  lost,  ayes  44,  noes  62. 

Mr.  PERKINS  moved  a  re- consideration. — 
Laid  on  the  table. 

The  question  now  came  back  to  filling  the 
blank  with  32,  the  present  number  of  senators. 
The  vote  was  as  follows: — 

AYES— Messrs.  Angel,  Ayrault,  H.  Backus,  Bergen, 
Bouck,  Brown,  Brundage,  Burr,  Cambreleng,  R.Camp- 
bell jr.,  Candee,  Clark, Clyde, Cook, Cornell,  Cuddeback, 
Dana,  Flanders,  Graham,  Hotchkiss,  Hunt,  Hunter,  A. 
Huntington,  E.  Huntington,  Hutchinson,  Hyde,  Jordan, 
Kennedy, Kingsley,Kirkland,  Loomis,  McNitt,  Maxwell, 
Murphy,  Nicholas,  Nicoll,  Parish,  Patterson,  Powers, 
President,  Rhoades,  Riker,  Ruggles,  St.  John,  Sears, 
Shaw,  Sheldon,  Shepard,  Stanton,  Stephens,  Strong, 
Tallmadge,  J.  J.  Taylor,  W.  Taylor,  Townsend,  Tut- 
hill, Ward,  Warren,  Waterbury,  White,  Witbeck, 
Wood,  Yawger— 1>3. 

NOES— Messrs.  Archer,  Baker,  Bascom,  Bowdish, 
Bull,  D.  D.  Campbell,  Chatfield,  Crooker,  Danforth, 
Dodd,  Dorlon,  Dubois, Gardner,  Gebhard,  Harris,  Haw- 
ley, Hoffman,  Jones,  Kemble,  Marvin,  Miller,  Morris, 
Nellie,  O'Conor,  Penniman,  Perkins,  Richmond,  Rus- 
seil,  Salisbury,  Shaver,  Smith  W.  H.  Spencer,  Stet- 
son, Stow,  Swackhamer,  Taft,  Taggart,  Tilden,Vache, 
Willard,  Worden,  A.  Wright,  W.  B.Wright,  Young-43. 

So  the  Convention  resolved  that  the  number 
of  senators  should  remain  unaltered. 

Mr.  CHATFIELD  moved  a  reconsideration. 
Laid  on  the  table. 

The  Convention  then  at  7  o'clock,  adjourned 
to  9  o'clock  to-morrow  morning. 


THURSDAY,  JULY  23. 


Prayer  by  the  Rev.  Mr.  Hitchcok. 

Mr.  TUTHILL  presented  a  petition  from  citi- 
zens of  Orange  county,  on  the  subject  of  railroad 
companies,  which,  on  his  motion,  was  read. 

Mr.  T.  moved  its  reference  to  the  committee 
of  the  whole  having  in  charge  the  report  of  the 
Seventeenth  standing  committee. 

Mr.  RICHMOND  moved  that  it  be  printed, 

Mr.  BROWN  said  it  was  a  subject  which  was 
of  great  moment  to  his  constituents,  and  to  the 
people  of  the  state.  He  alluded  to  the  power 
which  the  legislature  had  given  to  railroad  com- 
panies, to  take  private  property,  and  he  conten- 
ded that  it  should  never  be  done  but  by  the  in- 
tervention of  a  jury. 

After  some  discussion,  the  petition  was  refer- 
red to  the  committee   of  the  whole  having  in 
charge  the  report  of  the  Eleventh  standing  com- 
mittee.   The  printing  of  it  was  negatived. 
TERMS  OF  SENATORS. 

On  the  motion  of  Mr.  JONES,  the  unfinished 


business,  the  resolution  under  consideration  at 
the  adjournment  last  night,  was  taken  up. 

The  PRESIDENT  having  ruled  that  the  Pre- 
vious Question,  which  had  been  sustained  by 
the  Convention,  cut  off  propositions  to  fill  the 
blanks  as  to  the  senatorial  term. 

A  long  and  confused  discussion  ensued. 

Messrs.  PERKINS  and  NICHOLAS  appealed 
from  the  decision  of  the  Chair.  Finally,  how- 
ever, it  was  proposed  to  take  the  question  on 
the  resolution,  without  filling  the  blanks,  the 
Chair  having  suggested  that  the  committee  of 
the  whole  would  have  full  control  of  the  ques- 
tion. 

Mr.  CHATFIELD  called  for  the  yeas  and 
nays  on  the  resolution.  He  thought  gentlemen 
would  discover  that  the  true  course  (cries  of  or- 
der) would  be  the  straight-forward,  manly 
course,  (renewed  cries  of  order). 

The  yeas  and  nays  were  then  ordered,  and 
being  taken  resulted  thus— yeas  76,  nays  45.  So 
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the  resolution  was  adopted  without  filling  the 
blanks. 

Mr.  BAKER  then  moved  that  the  vote  filling 
the  first  blank  with  32  be  reconsidered,  in  order 
that  thgjipiestion  might  be  settled  this  morning. 

Mr.  PeRKINS  moved  to  lay  the  motion  on 
the  table,  and  it  was  carried  by  a  majority  of 
one — 50  voting  in  the  affirmative,  and  49  in  the 
negative. 

Mr.  LOOMIS  offered  the  following  resolu- 
tion. 

Resolved,  That  the  committee  of  the  Whole  having 
la  charge  the  report  of  committee  No.  1,  be  instructed 
to  fill  the  blankj'or  the  term  of  office  with  three  years. 

Mr.  CAMBRELENG  submitted  to  the  gen- 
tleman from  Herkimer  the  propriety  of  offering 
his  resolution  in  blank,  and  thus  give  every  gen- 
tleman an  opportunity  to  offer  the  number  he 
preferred. 

Mr.  LOOMIS  said  they  had  already  instruct- 
ed  the  committee  to  leave  the  term  in  blank,and 
hence  such  a  resolution  would  not  be  in  order. 

Mr.  CAMBRELENG  then  moved  to  strike 
out  three  and  insert  two. 

Mr.  PATTERSON  did  not  see  any  good  and 
substantial  reason  why  a  senator  should  not  be 
made  accountable  to  his  constituents  as  often  as 
once  a  year.  If  they  were  brought  more  fre- 
quently  before  their  constituents,  they  would  be 
better  senators. 

Mr.  JONES  preferred  the  amendment  of  the 
gentleman  from  Suffolk.  It  was  undoubtedly 
true  that  there  were  sometimes  unfaithful  repre- 
sentatives, and  that  might  be  owing  to  the  great 
extent  of  the  districts  and  the  long  term  of  ser- 
vice,the  senator  being  in  the  one  case  unacquaint- 
ed with  the  interests  of  his  constituents,  and  in 
the  other  too  independent  in  his  responsibility. 

Mr.  LOOMIS  modified  his  amendment  by 
striking  out  three  years  and  inserting  "  one 
month." 

Mr.  JONES  was  opposed  to  the  proposition 
of  the  gentleman  from  Chautauque.  He  thought 
there  should  be  some  slight  difference  both  as  to 
districts  and  terms  between  members  of  the  two 
branches  of  the  legislature.  If  however  the  ob 
ject  were  to  have  them  for  precisely  the  same 
term  he  would  propose  the  simple  mode  of  elect- 
ing a  larger  number  to  the  assembly,  and  when 
they  arrived  here  they  could  divide  themselves 
into  two  bodies  and  send  one  portion  to  the  oth- 
er House.  Thus  the  object  of  the  gentleman 
from  Chautauque  could  be  accomplished. 

Mr.  A.  W.  YOUNG  differed  with  the  gentle- 
man from  Chautauque  in  his  idea  of  a  senate. — 
That  gentleman's  plan  was  contrary  to  the  fun- 
damental principles  on  which  our  senates  have 
been  established.  He  referred  to  the  term  of 
service  in  the  U.  S.  Senate  and  in  the  senates  of 
other  states. 

Mr.  RUGGLES  moved  to  strike  out  "  one 
month"  and  insert  "four  years."  He  did  so  on 
the  ground  that  it  the  term  under  the  present 
organization  were  too  long,  that  objection  would 
be  in  a  great  measure  if  not  entirely  remov- 
ed  when  the  power  of  appointment  shall  have 
been  taken  away  from  the  senate. 

Mr.  WORDEN  was  of  opinion  that  the  true 
conservative  body  in  this  government,  was  the 
people.  If  this  were  true,  they  had  a  plain  rule 
to  guide  them  in  the  formation  of  this  constitu- 


tion. He  conceded  that  the  popular  mind  might 
be  in  error.  For  sixteen  years  of  the  last  twen- 
ty, he  had  been  proclaiming  that  the  majority  of 
the  people  were  wrong  on  all  the  great  questions 
of  politics  and  the  public  interest.  He  had  not 
been  a  ik-tterer  of  the  people,  but  he  had  not, 
nevertheless  departed  from  the  great  principle 
with  which  he  set  out.  If  the  people  were  in 
error,  the  people  themselves  must  correct  that 
error.  He  would  bring  the  senate  within  the 
immediate  action  of  %he  public  will.  The  gen- 
tleman from  Dutchess  proposed  a  term  of  four 
years;  but  could  not  that  gentleman  carry  his 
mind  back  to  a  memorable  instance  when  the 
senate  of  this  state,  relying  on  the  party  in  pow- 
er and  on  Its  influence,  and  not  on  the  public 
will,  committed  a  high  outrage  on  human  rights? 
Now  would  the  Senate  have  dared  to  do  that  if 
they  had  been  obliged  to  go  home  immediately 
and  put  themselves  on  the  judgment  of  their  con- 
stituents? He  might  cite  other  instances,  for 
they  were  abundant,  where  the  public  will  and 
the  public  interest  had  been  disregarded;  and 
doubtless  because  the  day  of  reckoning  was  far 
removed.  They  had  carried  out  the  behests  of 
political  cabals  rather  than  the  public  sentiment 
on  great  questions  of  momentous  importance  to 
the  people  of  the  state.  He  had  now  only  to 
say  that  if  the  Convention  would  give  them  a 
senate  with  a  sufficient  number  to  represent  ful- 
ly and  truly  the  public  will,  he  should  go  for 
one  year;  for  he  agreed  with  the  gentleman  from 
Essex,  that  the  true  conservative  body  was  the 
House  of  Assembly.  That  body  always  more 
truly  reflected  the  public  sentiment.  Its  mem- 
bers considered  themselves  responsible  to  their 
constituents  for  every  act  they  do.  He  could 
not  approve  the  suggestion  of  the  gentleman 
from  New  York  (Mr.  Jones)  to  elect  one  body 
and  divide  them  because  the  people  desired  to 
designate  their  representatives  in  the  senate.  — 
And  in  reply  to  the  gentleman  from  Wyoming 
who  referred  to  the  U.  S.  Senate,  he  said  that 
body  was  organized  on  no  principle  like  the  sen- 
ate of  this  state.  It  was  a  body  representing 
sovereignties,  and  not  the  people  in  a  subordi- 
nate capacity,  as  they  were  represented  by  mem- 
bers in  Congress. 

Mr.  LOOMIS  said  on  this  question  he  consid- 
ered most  of  the  permanency  and  value  of  legis- 
lation depended.  It  was  nota  small,  but  a  great 
question.  It  was  one  which  had  been  deemed 
worthy  of  the  consideratibn  of  the  best  wriiers 
on  political  economy.  It  had  been  regarded 
with  deep  attention  by  the  constitution  making 
power  of  every  government,both  on  this  and  the 
old  continent.  The  law  making  power  was  di- 
vided into  two  branches,  and  for  what  purpose? 
Why  not  adopt  the  principle  which  was  estab- 
lished at  the  French  Revolution,  and  have  one 
general  Assembly  ?  Because  it  was  designed  to 
guard  against  improvident  legislation— -against 
legislation  under  the  influence  of  passion,  and 
feelings  of  excitement,  and  the  impulse  of  the 
public  for  the  moment,  without  deliberation, 
without  time  for  reflection,  without  careful  con- 
sideration. It  had  been  deemed  wise  that  the 
various  branches  of  the  legislature  should  be 
elected  for  different  terms,  and  by  different  con- 
stituencies, and  that  one  body  should  go  out  in 
rotation.    We  have  three  branches  of  the  law 
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making  power — the  two  Houses  and  the  Execu- 
tive— the  one  elected  for  a  short  term  of  one 
year  in  small  districts,  to  represent  localities 
and  to  express  more  immediately  the  popular 
judgment  j  the  other  branch  it  was  desirable 
should  represent  larger  districts,  and  be  elected 
for  a  longer  period,  that  they  might  express  the 
more  deliberate  judgment  of  the  people.  The 
term  of  the  Governor  was  two  years,  and  as 
that  term  and  also  that  of  the  Assembly  would 
probably  be  unchanged,  the  term  of  the  Senate 
should  be  longer  to  give  to  each  a  different  cha- 
racter. He  should  be  content  to  see  the  term  of 
the  Senate  fixed  at  three  years,  the  Governor 
being  two  and  the  Assembly  one.  Thus  they 
would  secure  a  system  of  checks  and  safeguards 
which  have  been  considered  essential  in.  a  re- 
publican government.  They  would  be  to  us 
what  monarchies  and  aristocracies  were  in  the 
governments  of  the  old  world  :  they  were  Fafe 
and  prudent,  and  secured  caution  in  action. — 
Some  gentlemen  preferred  four  years  and  others 
two  years.  He  had  no  serious  objection  to  ei- 
ther of  them,  but  on  balancing  the  matter  he 
thought  three  years  was  a  just  and  proper  me- 
dium. He  alluded  to  the  terms  of  service  in  the 
general  government,  and  then  briefly  replied 
to  the  remarks  of  Messrs.  Jones  and  Worpen. 
He  denied  that  the  popular  voice  had  called  for 
single  senate  districts,  and  held  that  the  pro- 
posed elections  in  alternate  senate  districts  would 
give  opportunities  to  ambitious,  unscrupulous 
partisans  to  colonize  and  corrupt,  and  give  a 
wrong  direction  to  the  popular  opinion. 

Mr.  CHATFIELD  replied,  and  contended  for 
annual  elections  by  the  people  of  one-half  the 
senate  each  year — 24  districts  to  elect  each  one 
senator  annually,  whose  term  of  service  shall  be 
two  years,  thus  constituting  the  body  of  48  sena- 
tors, with  small  fractions  of  but  4000, and  securing 
experience  with  accountability.  He  did  not  be- 
lieve  that  small  representative  bodies  were  de- 
sirable  in  a  republic. 

Mr.  TALLMADGE  spoke  in  opposition  to 
the  amendment  to  fix  short  terms  for  the  Sen- 
ate. He  said  he  was  not  a  democrat — he  was 
not  a  Jacobin — he  was  a  republican.  He  refer- 
red to  French  history,  where  democracy  ran 
mad,  and  to  the  instructive  lesson  it  presented  ; 
and  said  that  if  these  amendments  should  be  a- 
dopted  it  would  be  the  breaking  up  of  the  whole 
theory  of  our  government,  and  the  commence- 
ment of  a  revolution. 

Mr.  CAMBRELENG  replied  to  the  speech  of 
the  gentleman  from  Dutchess. 

Mr.  NICHOLAS  after  briefly  replying;  to  the 
gentleman  from  Suffolk,  spoke  to  the  subject  un- 
der discussion  and  contended  that  we  should 
preserve  the  permanent  character  of  the  Senate, 
and  not  weaken  its  influence  by  shortening  too 
much  its  term  of  office — that  if  practicable,  the 
Senate  districts  should  be  single  ;  and  that — 
though  this  was  of  less  importance  than  the  oth- 
er positions — the  number  of  senators  should  be 
increased. 

Mr.  PERKINS  advocated  a  three  years'  term 
for  senators,  and  great  caution  in  making  chan- 
ges in  that  body, where  experience  was  so  neces- 
sary. 

Mr.  STRONG,  after  a  few  remarks  on  the 
propriety  of  terminating  this  debate,  moved  the 


previous  question;  but  the  Convention  refused 
to  second  it,  yeas  30,  nays  73. 

Mr.  BRUCE  then  replied  to  remarks  which 
had  been  made,  denying  that  the  Jgtouular  voice 
had  called  for  single  senate  disfH|fs.  Jjfe  asser- 
ted warmly  that  the  demand  haifllfefflnade  by 
the  people.  It  had  also  been  ffeemed  unwise  to 
dispense  with  experience  in  the  Senate.  In  re- 
p'y  to  this,  he  alluded  to  scenes  which  oc&urred 
in  the  Senate  during  the  last  winter,  whert*hien; 
though  nominally  young,  but  old  in  experience, 
had  been  itHicause  and  the  active  participators 
in  conflicts  discreditable  if  not  disgraceful. — 
By  long  continuance  in  political  life,  there 
was  danger  that  men  wTould  become  corrupt; 
and  this  was  another  reason  why  he  desired  fre- 
quent, changes. 

Mr.  BASCOM  said  that  having  taken  some 
part  in  preparing  the  public  mind  for  a  revision 
of  the  constitution  through  a  convention,  he 
could  not  be  silent  under  the  congratulations  we 
had  heard  from  a  leading  member  of  this  body, 
that  two  months  of  the  session  had  ffone  by,  and 
nothing  done  towards  changing  the  organic  law. 
These  congratulations  came  with  propriety  per- 
haps from  that  quarter,  along  with  the  epithets 
of  jacobinism  and  radicalism  and  democracy, 
which  had  been  applied  so  liberally  to  tho^e 
who  came  here,  like  himself, with  the  honest  in- 
tention of  carrying  out  the  reforms  that  had  been 
so  loudly  demanded  by  the  people.  But  he 
could  tell  that  gentleman,  and  all  others  who 
might  be  disposed  to  use  these  terms  as  a  re- 
proach, that  these  epithets  and  all  the  bug-bear 
reminiscences  of  the  French  Revolution,  that 
they  were  without  effect  upon  him,  and  would 
be  quite  as  ineffectual  with  the  masses — who 
perhaps  had  not  forgotten  that  conversatism 
slaughtered  more  at  St.  Bartholomew  than  were 
slaughtered  in  the  darkest  days  of  revolutiona- 
ry Franee.  He  commenced  his  career  with  that 
gentleman  and  the  People's  party,  and  he  had 
not  seen  occasion  to  change  his  views  since. — 
Mr.  B.  went  on  to  say  that  the  distinction  be- 
tween the  popular  branch  and  the  other, had  been 
too  long  kept  up.  It  was  time  that  both  branch- 
es had  become  popular  branches.  That  could 
only  be  (.'one  by  making  small  districts,  and  as 
many  districts  as  senators,  their  election  and 
term  to  be  annual.  There  was  no  danger  that 
the  people  would  not  see  to  it  that  men  of  the 
requisite  experience  were  put  there.  Nor  did 
it  follow  that  there  would  be  no  re-elections. — 
The  people  of  Vermont  elected  their  supreme 
court  judges  every  year,  and  yet  re-elected  them, 
when  they  served  them  well.  He  denied  that 
the  people  only  desired  that  the  Senate  should 
be  stripped  of  their  judicial  functions.  They 
had  complained  of  the  Senate  since  1824,  when 
17  men  undertook  to  stand  between  the  people 
and  their  rights.  They  had  not  forgotten  more 
recently  when  17  men  in  that  body  deprived 
them  tor  one  year  of  half  their'representation 
in  the  U.  S.  Senate.  Nor  had  they  forgotten 
the  kind  of  law  reform  which  the  senate  gave 
them  a  few  years  ago.  He  insisted  that  we 
must  have  a  senate  which  should  feel  its  respon- 
sibility to  the  people.  It  might  be  called  radi- 
calism and  jacobinism,  to  insist  upon  these  and 
other  real  reforms;  but  the  people  would  be  con- 
tent  with  nothing  short  ol  them.    They  had 
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none  of  these  fears,  lest  in  rooting  out  tare^,  we 
should  destroy  some  of  the  wheat  also.  They 
desired  to  see  the  good  conserved,  and  the  bad 
eradicated,  and  so  long  as  we  kept  within  that 
limit,  w^i|ft&  nothing  to  fear  for  ourselves  or 
for  thefHliev! 

Mr.  NICOLL  desired  to  get  at  the  question  of 
the  number  of  Senators,  under  the  motion  to  re- 
consider, and  for  that  purpose  he  hoped  the 
pending  question  would  be  laid  on  the  table. — 
The  matter  of  apportionment  and  the  terms  of 
senators  depended  on  the  number  aj|p£d  on, and 
this  ought  to  be  definitely  settled  Tffst.  If  we 
had  thirty-two  senators,  the  term  of  three  years 
was  out  of  the  question — but  we  must  have  a 
term  of  two  years  or  double  districts.  It  would 
be  exceedingly  unwise  to  have  a  term  of  two 
years  and  have  the  whole  Senate  go  out  at  the 
end  of  the  two  years  Better  have  half 
go  out  each  year.  No  doubt  there  was  a 
great  desire  to  have  the  term  shortened,  and  di- 
minishing the  size  of  the  districts  ;  but  he  did 
not  believe  that  the  people  desired  to  have  both 
branches  come  entirely  anew  every  two  years. 
There  should  be  some  stability  in  the  Senate, 
and  he  presumed  all  would  recollect  instances 
when  but  for  the  check  of  the  Senate  upon  a 
large  majority  of  the  house,  the  people  would 
have  been  sufferers. 

Mr.  WORDEN  asked  the  gentleman  to  state 
an  instance. 

Mr  NICOLL  alluded  to  the  passage  of  bank 
charters  by  the  house. 

Mr.  RUSSELL  : — Twenty  bank  charters  pass- 
ed here  in  one  year  which  were  killed  in  the 
Senate. 

Mr.  WORDEN:— Kow  many  bank  charters 
passed  the  senate,  that  were  killed  here? 

Mr.  NICOLL  continued  his  remarks  upon  the 
importance  of  a  check  in  the  senate  upon  the 
caprices  of  the  moment — insisting  that  there  had 
been  and  would  be  occasions,  when  the  impor- 
tance of  this  safeguard  had  been  and  would 
benefit. 

Mr.  MARVIN  here  came  forward  with  a 
compromise  between  the  conflicting  opinions  as 
to  the  term  of  office  and  the  number  of  senators. 
*  He  was  for  increasing  the  senate,  but  was  wil- 
ling to  yield  something.  He  proposed  42  sena- 
tors, term  three  years — the  assembly  to  consist 
of  126  elected  annually — the  state  to  be  divided 
into  126  assembly  districts,  each  choosing  a 
member — no  town  or  ward  to  be  divided,  unless 
it  shall  be  entitled  to  two  or  more  members — 
three  assembly  districts  to  form  a  senate  dis- 
trict, choosing  a  senator  each  year.  If  gentle- 
men would  go  with  him  to  enlarge  the  senate, 
he  would  go  with  them  to  reduce  the  assembly, 
and  for  a  term  of  three  years. 

Mr.  TILDEN  thought  the  term  should  be  first 
fixed,  in  order  intelligently  to  dispose  of  this 
whole  subject.  If  we  adopted  a  term  inconsis- 
tent with  the  number  thirty-two,  then  we  must 
reconsider  that  number — for  the  number  must 
depend  mainly  on  the  term.  He  believed  the 
sense  of  the  convention  was  in  favor  of  a  larger 
term  than  one  year.  He  thought  we  should  have 
two  years.  Possibly  there  was  a  strong  dispo- 
sition  also  \o  4imiaisn  the  size  of  the  districts. 
There  was  a  strong  repugnance  also  against  ex- 
cl»dpigJ«Mf  the  people  from  the  elections  for 


senators,  when  the  elections  come  round.  He 
did  not  want  to  increase  the  Senate  much  ;  but 
to  attain  other  objects,  he  would  increase  it  to 
48,  if  necessary.  But  the  term  of  office  was 
the  key  on  which  the  system  depended  ,•  and  he 
hoped  that  question  would  be  determined  first. 
He  did  not  think  the  compromise  of  the  gentle- 
man  from  Chautauque  bettered  the  matter  at  all. 
It  still  left  but  one  third  of  the  electors  to  vote 
annually,  and  this  third  scattered  all  over  the 
state.  He  was  for  adhering  to  the  usage  under 
which  the  people  of  the  whole  state  voted  for 
senators  every  year — and  the  beauty  of  our  sys- 
tem was  that  whilst  the  assembly  was  elected 
anew  annually,  a  portion  of  the  Senate,  expe- 
rienced in  the  detail  ot  legislation,  and  familiar 
with  its  policy,  remained.  As  to  the  popular 
demand  for  single  districts,  he  did  not  dispute 
that  there  had  been  a  strong  disposition  to  di- 
minish the  size  of  the  districts,  as  far  as  that 
could  be  done  consistently  with  the  principles  on 
which  that  body  could  be  constructed — though 
that  sentiment,  he  presumed,  was  more  preva- 
lent in  other  districts  than  his  own.  His  con- 
stituents had  not  demanded  single  districts.  If 
he  was  committed  at  all,  it  was  to  the  other 
principle,  that  the  whole  people  should  vote 
annually  for  senators.  To  that  principle 
he  was  committed  by  public  expression  made 
before  his  election.  By  adopting  forty  or  forty- 
eight  senators,  you  could  accomplish  all  these 
objects,  shorten  the  term,  and  increase  the  num- 
ber. 

Mr.  TALLMADGE  explained,  in  reply  to  Mr. 
Cambreling,  that  he  did  not  utter  the  sentiment 
imputed  to  him  by  that  gentleman — that  seventy 
years  ago  our  system  of  government  was  ren- 
dered perfect.  But  he  might  say  that  the  gov- 
ernment had  been  republican  in  its  theory  and 
construction,  whatever  may  have  been  ilie  abu- 
ses that  had  grown  up  in  its  administration,  un- 
der the  strong  circumstances  of  controlling  ne- 
cessity which  then  conspired  to  produce  these 
abuses.  Gentlemen  who  now  alluded  to  these 
abuses  in  such  strong  terms,  were  not  born  ear- 
ly enough  to  know  what  it  was  to  have  no  bank 
circulation  in  the  state,  an  empty  treasury — 
when  members  of  the  legislature  were  paid  one 
dollar  a  day — when  a  large  portion  of  the  state 
was  a  wilderness,  and  when  necessity  compelled 
so  many  to  emigrate  to  what  was  then  the  great 
West — when  the  policy  was  to  people  and  sub- 
due those  parts  of  the  s^ate,  and  as  part  of  that 
policy,  to  facilitate  the  means  of  intercommuni- 
cation, and  to  bind  distant  parts  of  the  state  to- 
gether in  bonds  of  interest  and  feeling.  Then 
it  was  that,  to  encourage  post-routes  between 
remote  sections  of  the  state,  bounties  were  given 
in  the  shape  of  monopolies,  excluding  competi- 
tion altogether.  Gentlemen  would  find,  on  look- 
ing into  the  early  history  of  legislation,  boun- 
ties for  a  one-horse  mail  between  the  cities  of 
New- York  and  Albany  j  and  the  exclusive  pri- 
vilege of  a  stage-coach  line  between  the  two 
cities — then  some  two  or  three  weeks  apart  by 
water.  What  might  be  regarded  now  as  abuses, 
were  then  regarded  as  acts  of  the  noblest  patri- 
otism, having  in  view  the  binding  together  of 
remote  sections  of  the  state  by  facilitating  in- 
tercourse. So  ia  earlier  times,  ferry  privileges 
wer e  granted  i%  pel petuity.    *  hat  between  Red- 
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Hook  and  Esopus  was  held  under  a  grant  in  fee 
from  Charles  II.  to  Peter  Radcliff,  the  ancestor 
of  Judge  Radcliff.  So  the  ferry  between  New- 
burgh  and  Fishkill  was  owned  by  Mr.  Powell, 
ander  an  exclusive  grant  from  George  III.,  and 
was  at  this  moment  of  very  great  value.  But 
enough  of  these  reminiscences.  Mr.  T.,  after 
replying  to  Mr.  Bascom  as  to  the  ise  of  the 
terms  Democratic  and  Jacobinical,  which  had 
been  applied  rather  to  things  than  to  persons — 
Ment  on  to  express  himself  favorable  to  single 
Senate  and  Assembly  districts,  and  to  combat 
the  objection  to  a  system  under  which  we  could 
not  vote  for  senator  every  year. 

Mr.  TIL  DEN  said  that  was  not  his  position 
— but  that  the  whole  people  might  vote  at  sena- 
torial elections,  when  held. 

Mr.  TALLMADGE  had  no  objection  to  that 
system,  provided  the  whole  legislature  was  not 
to  be  changed  at  every  election.  There  must 
be  some  stability  in  the  senate.  Else  every  elec- 
tion would  be  a  revolution. 

Mr.  CAMBRELENG  congratulated  himself 
and  the  Convention  that  he  had  misunderstood 
the  gentleman  from  Dutchess,  and  that  he  did  not 
think  our  constitution  so  perfect  as  Mr.  C. 
thought  he  did,  from  the  gentleman's  frequent 
allusions  to  the  wisdom  of  our  ancestors,  as 
authority  for  us.  He  congratulated  the  Con- 
vention also  on  these  colonial  reminiscencies — 
and  for  these  authorities  for  monopoly  and  priv- 
ilege which  formed  the  very  basis  and  fabric  of 
the  British  government  He  hoped  these  re- 
miniscences would  be  often  repeated,  as  nothing 
could  better  serve  to  convince  this  body  of  the 
necessity  of  reform  in  regard  to  the  power  of 
the  legislature  to  grant  these  special  privileges 
— and  he  trusted  that  the  practice  under  Charles 
IE  would  be  always  brought  forward  when  we 
were  about  reforming  the  constitution. 

Mr.  RICHMOND  rose  under  calls  for  the 
"  qaestioa"  from  all  quarters,  to  say  a  few 
words  in  reply  to  the  gentleman  from  Dutchess, 
who  he  said  had  been  well  designated  as  the 
connecting  link  between  this  body  and  the  Con- 
vention of  1821,  of  which  that  gentleman,  and 
one  other  member  here  (Mr.  Nelson)  were 
members.  Mr.  R.  had  a  respect  for  that  gen- 
tleman's opinions.  He  did  not  believe  the  gen- 
tie  man  would  derive  the  people  of  their  rights  ; 
but  his  regard  for  antiquity  and  for  what  had 
formerly  been  done,  might  perhaps  be  too  strong 
for  the  people  of  the  present  day.  Mr.  R  did  not 
participate  in  that  gent! e|pan's  fears  lest  we  sho'd 
get  into  the  situation  of  revolutionary  France — 
for  he  did  not  believe  there  was  any  more  re- 
form spirit  here  than  was  for  the  good  of  the 
people.  Mr.  R.  went  on  to  show  what  was 
done  by  the  legislature  in  the  sagacious  times  al- 
luded to  so  often— to  the  perpetual  bank  char- 
ter which  got  through  under  the  guise  of  a  pro- 
ject to  supply  the  city  of  New  York  with  pure 
and  wholesome  water — to  another  bank  charter 
the  terms  of  which  were  that  they  should  loan 
a  favorite  family  a  large  sum  of  money  to  sup- 
ply the  city  of  New  York  with  pure  and  whole- 
som»  milk,  &c.  &c.  Again,  as  to  the  idea  that 
we  must  have  a  permanent  body  in  the  Senate 
to  check  the  freaks  of  the  Assembly—Mr.  R. 
alluded  to  the  bill  of  1841  for  continuing  the  en- 
largement—which he  said  passed  the  Assembly 


first  and  came  back  from  the  Senate  with  an  in 
crease  of  the  appropriation  by  two  millions. — 
Again  the  denunciations  ot  radicalism  came,  he 
said, with  a  singular  grace  from  one  who  in  a  re- 
port made  to  this  body  had  proposed  *  greater 
infringement  on  private  rights  than  had  ever 
been  attempted  before.  He  alluded  to  the  pow- 
er proposed  to  be  given  to  private  corporations 
to  take  private  property  in  case  the  public  good 
might  require  it.  Mr.  R.  said  the  Anti-renters 
claimed  that  the  public  interest  required — and 
no  doubt  it  was  so — that  they  should  own  in  fee 
the  land  they  now  lease.  And  if  it  was  right  to 
take  private  property  in  one  case,  it  was  in  the 
other — and  as  right  to  have  an  anti-rent  jury  to 
assess  the  value,  as  to  have  a  rail  road  compa- 
ny's tribunal  to  assess  for  them. 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

TERMS  OF  SENATORS. 

The  unfinished  business  of  the  morning  wai 
announced. 

The  question  being  upon  filling  the  blank  in 
Mr.  Loomis'  resolution  with  four  years — the  mo- 
tion was  lost — ayes  17,  nays  78. 

AYES— Messrs.  Brundage,  Cornell,  Hunt,  H.  Hnnt- 
ingtont  K  Huntington,  Jordan,  Kemble,  Kennedy,  Nel- 
son, iNicholas,  O'Conor,  Rhoades,  Rnggles,  Shepard, 
Smith,  Steph-ns,  Tallmadge — 17. 

NOES— Messrs.  A<  gel,  Ayrault,  H.  Backus,  Bascom, 
Bergen,  Bouck,  Bowdish,  Brown,  Hruce,  Bull,  Burr, 
Cambreleng,  D.  D.  Campbell,  R.  Campbell  jr.,  Candee, 
Chatfield,  Clyde,  Conely,  Crooker,  Cuddebaek,  Dana, 
Danfortn,  Dubois,  Flanders,  Forsyth,  Gardner,  Gra- 
n-am, Harrison,  Hart,  Hawley,  Hotchkiss,  Hunter, 
Hutchinson,  Hyde,  Jones,  Kernan,  Loomis,  McNitt, 
■VJarvin,  Maxwell,  Morris,  Murphy,  Neliis,  Parish,  Pat- 
terson, Penniman,  President,  Richmond,  Hiker,  St. 
John,  Salisbury,  Shaver,  Shnw,  Sheldon,  Simmons,  E. 
Spencer,  W.H  Spencer,  Stanton,  Stetson  Stow,  Strong, 
Taft  Taggart,  J.  J.  Taylor,  Townsend,  Tuthiil,  War- 
ren, Waterbury,  White,  Willard,  Wood,  Worden,  W. 
B.  Wright,  Yawger,  Young,  Youngs— 78. 

The  question  was  then  taken  upon  filling  with 
three  years,  which  was  also  lost — ayes  42, 
noes  61. 

AYES— Messrs.  Angel,  Bergen,  Bowdish,  Brundage, 
Bull,  D.  D.  Campbell,  Conely,  Cornell,  Dodd,  Graham, 
Greene,  Harrison,  Hoffman,  Huner,  A.Huntington,  E. 
Huntington,  Jordan,  Kemb  e,  Kennedy,  Kernan,  Loo- 
mis, Marvin,  Morris,  Murphy,  Nellis,  Nelson,  Nich- 
olas, Nicoll,  O'Conor,  Penniman,  Perkins,  Powers, 
RhoaoVs.  Ruggles,  Shepard,  Simmons,  Smith,  E.  Spen- 
cer, Stephens,  Taggart,  Tallmadge,  Young— 42. 

NAYS— Messrs.  Ayrault,  H.  Backus,  Bascom,  Bonck, 
Brown,  Bruce,  Burr,  Cambreleng,  B.  Campbell  jr., 
Chatfield,  Clyde,  Crooker,  Cuddeback,  Dana,  Danforth, 
Dubois,  Flanders,  F.rsyh,  Gardner,  Harris,  Hart, 
Hawley,  Hotchkiss,  Hunt,  Hutchinson,  Hyde,  Jones, 
Kingsley,  Kuktand.  McNit*,  Maxwell,  Miller,  Parish, 
Patterson,  President,  hichmond  Kiker  St  John,  sails- 
burv,  Shaver,  Shaw,  Sheldon,  W.  H  Spencer,  St  nton, 
Stetson  Stow:  Strong,  Taft,  J  J  Taylor,  Townsend, 
Tuthiil,  Warren,  Waterbury,  While,  Willard,  Wood, 
Woiden,  W.  B.  Wright,  Yawger,  Youngs— 61. 

The  blank  was  then  filled  with  two  years- 
ayes  80,  noes  23. 

AYES -Messrs.  Ayrault,  H.  Backus,  Bergen,  Bouck, 
Bowdish,  Brown,  Bruce,  Brundage,  Burr,  Cambreleng, 
D.  D  Campbell,  R.  Campbell  jr.,  Candee,  «  hatfield, 
Clyde,  C  nely,  Cuddeback,  Dana,  Danforth,  Dodd,  D% 
bois,  Forsyth,  Gardner,  Graham,  Harris,  Harrison, 
Hart,  Hotchkiss,  A.  Hun  ington,  E.<lun'ingron,  Hutch- 
inson, Hyde,  Jones  Jordan,  Kemble,  Kernan,  Kingsley, 
Kirkland,  Loomis,  McNitt,  Marvin,  Maxwell,  Mil]e>, 
Motris.  Murphy,  Neliis,  Nicoll.  O'Conor,  Parish,  Pen- 
niman, Powers,  President,  Richmond,  Hik^r,  St.  John, 
Salisbury,  Shaver,  Shaw,  Sheldon,  Shepard,  Simmons, 
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E.  Spencer,  W.  H  Spencer,  Stanton,  Stephens,  Stetson, 
Stow,  Strong,  Taft,  J.  J.  Taylor,  Tuthill,  Ward,  Wa- 
terbury,  White,  Willard,  W.b.  Wright,  Yawger,  Young, 
Youngs— 80. 

NOKS— Messrs  Angel,  Bascom,  Bull,  Cornell,  Crook- 
er,  Flanders,  Greene,  Hawley,  Hoffman,  Hunt,  Hunter, 
Kennedy,  Nelson,  Nicholas,  Patterson,  Perkins,  Rug- 
gles,  Khoades,  Smith,  Taggart,  Tallmadgt,  Towusend, 
Warren,  wood— 3». 

Mr.  KEMBLE  moved  a  reconsideration  of 
two  years  ;  Mr.  HAWLEY  of  three  years  ;  and 
Mr.  KENNEDY  of  four  year? — Which  motions 
lie  on  the  table. 

Mr.  WHITE  now  moved  this  amendment  to 
Mr.  LOOMIS'  resolution:— 

Resolved,  That  the  committee  of  the  whole,  having 
in  charge  ihe  report  of  committee  number  one,  be  in- 
structed so  to  settle  said  report  as  to  provide  that  sen- 
ators shall  be  electe  i  in  sixteen  districts. 

Mr.  RICHMOND  moved  to  amend  by  stri- 
king out  16  and  inserting  32. 

Subsequently,  Mr.  W.  modified  his  amend- 
ment so  as  to  instruct  that  two  senators  be  elect- 
ed in  each  district— and  Mr.  R.  his  proposition, 
so  as  to  require  that  one  senator  shall  be  elect- 
ed in  each  district. 

The  question  was  on  the  latter  proposition. 

Mr.  STOW  earnestly  appealed  to  the  conven- 
tion against  the  single  district  system — which  he 
insisted,  without  dividing  counties,  would  do 
great  injustice.  He  did  not  expect  to  see  ma- 
thematical equality  carried  out  in  the  arrange- 
ment of  the  districts,  nor  should  he  complain  of 
any  general  rule,  if  a  good  one,  though  it  might 
injure  incidentally  his  constituents.  But  he  ap- 
pealed to  tne  sense  of  justice  of  the  Convention, 
not  to  adopt  a  system  which,  in  reference  to  sin- 
gle counties  which  in  no  contingency  deemed 
them  to  have  increased  a  single  one  in  popula- 
tion until  that  population  had  doubled.  As  no 
county  was  to  be  divided,  those  that  were  group- 
ed together  in  districts  would  have  all  the  ad- 
vantage of  an  increase  upon  a  new  apportion- 
ment, whilst  the  single  counties  must  double  be- 
fore they  could  get  an  additional  member.  The 
representation  should  be  equalized  either  by  di- 
viding counties,  or  by  double  districts,  that  the 
whole  state  might  vote  at  the  same  time,  and 
that  we  might  never  have  "  an  entire  change  of 
the  senate  in  a  single  year.  He  would  endeavor 
hereafter,  and  he  believed  he  could  satisfactori- 
ly show,  that  it  would  be  better  for  the  whole 
£t  ite  to  have  double  districts,  and  he  certainly 
desired  to  avoid  this  injustice  to  the  county  which 
he  represented. 

Mr.  SHEPARD,  so  far  as  his  own  city  was 
concerned,  believed  that  the  single  district  sys- 
tem for  the  senate  would  be  unwise  ,•  especially 
if  only  half  of  the  pepple  of  the  state  were  to 
vote  at  each  election.  The  convention  having 
decided  against  biennial  sessions,  what  was  his 
favorite  plan,  he  went  for  the  double  district 
system  as  the  next  best  thing.  When  coloniza- 
tion could  be  so  easily  practiced  as  in  New- 
York,  the  single  district  system,  with  half  of  the 
people  only  voting  for  senators  at  each  election, 
was  out  of  the  question.  Besides  there  should 
be  two  classes  of  senators  elected  by  the  votes 
of  the  whole  people,  and  going  out  in  alternate 
years — and  for  obvious  reasons. 

Mr.  PATTERSON  supposed  when  he  came 
here,  that  if  there  was  any  one  question  which 
was  settled  ia  the  minds  of  the  people,  it  was 


that  there  should  be  single  senate  districts  ;  and 
this  mainly  for  the  reason,  that  now,  they  were 
compelled  to  vote  for  candidates  living  miles  off 
— for  men  of  whom  they  knew  nothing  and  cared 
less — of  whom  they  had  heard  nothing  until  his 
name  was  announced  in  the  newspapers.  A 
word  in  reply  to  his  friend  from  Erie  (Mr. 
Stow),  who  had  spoken  as  though  he  believed 
the  county  of  Erie  was  to  be  trodden  under  foot, 
and  her  interests  disregarded.  This  report  gave 
to  Erie  county  a  senator  to  represent  it  by  itself, 
with  a  deficiency  of  6,000.  Yet  Erie  county  is 
trodden  under  foot  and  her  rights  disregarded ! 
The  county  of  Erie  has  a  population  of  68,671, 
which  with  a  representation  of  four  members 
on  this  floor,  makes  a  deficiency  in  the  ratio. — 
Chautauque  county,  with  45,983  in  population, 
and  a  large  excess  over  the  ratio  of  about  12,000, 
had  but  two.  And  Wyoming  county,  whose 
population  was  31,000  and  over  at  the  last  cen- 
sus, had  but  a  single  member.  He  could  not  see 
what  reason  the  gentleman  had  for  complaint, 
and  he  would  not  say  a  single  word  further. 

Mr.CROOKER  said  he  had  no  apology  to  make 
for  rising  to  take  part  in  this  debate.  He  had 
heretofore  occupied  but  a  very  small  portion  of 
the  time  of  the  Convention.  The  question  now 
under  discussion  was  one  most  deeply  interest- 
ing  to  the  people  of  Cattaraugus.  Their  dis- 
trict, as  gentlemen  would  perceive  by  looking  at 
the  map,  embraced  a  single  range  of  counties, 
commencing  with  Chenango  and  ending  with 
Cattaraugus.  With  an  average  breadth  of  a- 
bout  forty  miles,  the  length  was  not  far  from 
two  hundred  and  thirty.  In  shape  it  resembled 
a  piece  of  ordinary  shirting  stretched  to  its  ut- 
most limit.  The  people  of  Cattaraugus  had  for 
a  series  of  years,  been  compelled  to  vote  for 
senators  of  whom  they  knew  nothing.  He  ven- 
tured to  assert  that  nineteen-twentieths  of  the 
people  of  that  county,  in  every  three  cases  out 
of  four,  had  never  heard  of  their  candidate  for 
senator  until  they  found  his  nomination  in  the 
newspapers  Such,  with  alMiis  advantages  and 
knowledge  of  men  in  the  district,  had  been  his 
own  condition.  And  for  all  practical  purposes 
of  representation,  Cattaraugus  might  as  well 
have  been  connected  with  Suffolk  and  the  coun- 
ties on  Long  Island.  There  was  no  communion 
of  feeling  between  the  people  of  Cattaraugus  and 
Chenango.  There  was  no  union  of  interest  be- 
tween them  except  upon  those  great  questions 
that  affect  and  interest  the  state  as  a  whole. — 
The  people  of  these  counties  on  questions  of 
a  local  character,  often  the  most  deeply  felt,  were 
antipodes  of  each  other.  If  there  was  any  one 
question  upon  which  the  people  of  that  county 
were  unanimous,  it  was  in  demanding  the  single 
district  system.  The  expression  of  their  o- 
pinion  had  on  this  subject  been  universal. — 
They  desired  the  privilege  of  knowing  the 
candidates  for  the  senatorial  office.  And  they 
demanded  it  as  a  right  of  this  Convention. — 
But  the  gentleman  from  New  York  (Mr.  Shep- 
ard)  raises,  as  also  other  gentlemen,  objections 
against  the  district  system.  His  first  objection 
was  that  if  the  senators  should  be  divided  into 
two  classes,  and  one-half  elected  annually,  then 
but  one- half  of  the  districts  would  have  a  sena- 
torial election  each  year.  He  also  urges  that 
in  the  city  of  New- York  the  colonizing"  system 
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would  be  practiced  to  a  great  extent.  Sir,  there 
is  great  force  in  these  objections.  I  can  never 
consent  to  engraft  upon  the  constitution  a  pro- 
vision like  that  reported  by  the  committee.  The 
provision  th:U  the  people  shall  vote  in  one-half 
of  the  districts  in  one  year,  and  the  other  half  in 
the  next,  I  cannot  subscribe  to.  It  is  not  only 
absurd  but  dangerous.  I  can  very  easily  imag- 
ine that  there  are  many  thousands  of  unmarried 
voters  in  the  city  of  New  York  who  would 
change  their  residence  from  one  district  to  a- 
nothe.r  to  enable  themselves  to  vote  every  year 
for  senators  if  that  plan  is  adopted.  This  class 
are  mere  boarders,  and  in  many  cases  would  on- 
ly have  to  cross  the  street  to  reach  another  dis- 
trict. All  parties  are  ready  to  resort  to  colo- 
nizing. This  is  an  evil  that  must  be  overcome. 
But,  sir.  both  of  these  objections*  of  the  gentle- 
man from  New  York  are  easily  obviated.  Let  j 
the  whole  people  vote  in  the  same  year.  Let  us 
have  annually  a  full  and  free  expression  from 
the  electoral  body.  To  accomplish  thh  object, 
and  to  avoid  both  the  objections  of  the  gentle- 
man from  New  York,  we  must  elect  the  whole 
senatorial  body  at  the  same  election.  Let  them 
be  elected  for  one  or  two  years,  and  let  them  all 
go  out  of  office  together.  Let  them  come  into 
and  go  out  of  office  with  the  other  state  officers. 
And  with  every  new  administration  let  us  have 
an  entire  new  senate  fresh  from  the  people. 
But  it  is  strongly  urged  that  we  ought  to  have 
a  long  term  of  office  for  senators  in  order 
to  avail  ourselves  of  their  experience  in 
legislation.  I  ask  the  Convention  to  look 
at  the  New  England  States.  In  Massachusetts, 
Connecticut  anil  Vermont,  aye,  and  in  democra- 
tic Maine  and  New  Hampshire,  the  Senate  and 
Assembly  are  elected  annually,  and  severally 
hold  their  offices  for  a  single  year.  In  Rhode 
Island  also,  the  same  principle  prevails.  But 
Rhode  Island  has  so  far  swerved  from  the  dem- 
ocratic line,  that  I  will  not  hang  much  of  weight 
upon  her  example.  In  the  states  of  North  Caro- 
lina, Georgia,  and  even  in  Tennessee,  \he  proli- 
fic mother  of  presidents,  the  same  principle  ob- 
tains. The  Senate  and  Assembly  are  elected 
for  equal  terms  of  office.  They  come  in  and  go 
out  together.  I  appeal  to  the  recollection  and 
candor  of  gentlemen  to  say  whether  any  portion 
of  our  Union  is  better  governed  than  New  Eng- 
land. Have  not  their  laws  been  as  wise  and 
well  considered  as  our  own.  Have  gentlemen 
heard  of  any  outbreaks  or  outrages  committed 
by  their  legislators  upon  popular  rights.  If 
they  have,  then  they  have  been  more  fortunate 
than  myself.  So  far  as  my  information  extends, 
there  is  no  portion  of  our  Union  that  has  been 
governed  by  wiser  laws,  or  where  the  rights  of 
the  peop  e  have  been  better  regarded  or  main-* 
tained.  Many  gentlemen  on  the  other  side  of 
this  question  insist  that  we  must  have  experi- 
enced legislators  in  the  senate-  Sir,  but  a  few 
days  ago,  the  same  gentlemen  professed  great 
and  unlimited  confidence  in  both  the  intelligence 
and  virtue  of  the  people.  From  the  little  expe- 
rience that  I  have  had  in  legislation,  I  am  of 
opinion  that  it  is  more  desirable  to  get  rid  of 
that  very  experience  for  which  gentlemen  con- 
tend. I  should  prefer  a  legislature  fresh  from 
the  plough,  the  workshop  and  the  body  of  the 
people,  to  most  of  your  experienced  members  of 


the  Senate.  They  acquire  but  little  of  useful 
knowledge  here.  They  learn,  it  is  true,  the 
quip^>  and  quirks  of  legislation  on  rules  and 
questions  of  order,  by  which  they  are  enabled 
to  overreach  and  defraud  the  junior  members. 
This  I  submit  is  an  intelligence  and  experience 
that  are  neither  useful  nor  desirable,  but  betier 
lost  than  gamed.  But,  sir,  I  have  no  doubt  that 
the  people  are  competent  to  select  senators  that 
will  be  capable  of  discharging  their  legiti- 
mate duties.  If  they  should  fail  to  do  so  ;  if 
they  should  be  incapable  of  discharging  the  du- 
ties of  their  station  when  they  get  here;  then 
let  them  employ  some  itinerant  lecturer  upon 
legislation  and  questions  of  order  and  parlia- 
mentary law  to  instruct  them.  Let  him  take 
his  place  in  the  speaker's  chair  and  school  them 
in  legislation.  There  is  no  more  necessity  for  this 
experience  in  the  Senate  than  in  the  Assembly. 
We  have  got  along  without  it  in  the  latter  body 
for  years.  What  we  have  lost  by  the  want  of 
experience  is  more  than  made  up  by  an  honesty 
of  purpose  fresh  from  the  body  of  the  people. 
I  feel  a  deep  solicitude  for  the  result  of  the  vote 
upon  the  question  before  us.  I  strongly  hope 
the  amendment  in  favor  of  single  senate  districts 
will  prevail  If  it  does  prevail,  that  vote  will 
cheer  the  hearts  not  only  of  the  people  of  Cat- 
taraugus but  of  the  stale  at  large. 

Mr.  STOW,  in  reply  to  Mr.  Patterson,  said 
he  had  not  complained  of  the  inequality  which 
Erie  county  now  suffered  j  but  he  had  complain- 
ed ,  that  wrhile  all  other  counties  in  the  state  were 
allowed  for  their  increase  in  population,  those 
composing  single  districts  were  not  allowed  at 
all,  unless  that  increase  was  sufficient  to  entitle 
them  to  two  members.  This  was  unjust,  and 
in  spite  of  all  the  gentleman  had  said,  he  still 
declared  its  injustice.  In  Erie  county  there 
were  enough  aliens  naturalized  since  the  last 
census,  to  more  than  overbalance  the  deficit  un- 
der the  ratio.  A  lair  calculation,  he  believed, 
would  give  to  Erie  county  an  excess  instead  of 
a  deficit.  In  five  years  it  had  increased  I6,334j 
and  he  believed  that  an  increase  of  population 
should  always  be  taken  into  consideration  in  fix- 
ing prospective  representation — representation 
should  increase  with  population.  Chautauque 
in  the  same  time  had  decreased  one  thousand. 
If  the  gentleman  desired  to  take  the  mathemat- 
ical view  of  this  question,  he  would  inquire  oi 
him  how  Chautauque  would  be  entitled  even  to 
her  two  members,  if  she  went  on  decreasing  for 
the  next  five  years  as  she  had  for  the  five  pre- 
vious ?  Erie  county  would  number  95,000  taking 
that  ratio,  Chautauque  but  43,000.  But  he 
would  allow  that  gentleman  to  take  either  the 
mathematical  or  the  common  sense  view  of  this 
matter. 

Mr.  KIRKLAND,  in  reply  to  Mr.  Stow, 
asked,  if  injustice  was  done  to  Erie  under  the 
present  apportionment,  what  was  to  be  said  oi 
Oneida  ?  Erie  with  the  same  representation 
here,  had  10.000  less  population  than  Oneida. — 
And  yet  Oneida  asked  for  single  districts  and 
was  urgent  for  it.  Nor  could  he  understand  how 
Erie  was  to  suffer  prospectively,  if  she  increas- 
ed enough  to  have  two  senators,  any  more  than 
if  it  were  two  or  more  counties,  and  they  all  in- 
creased to  that  amount.    He  repudiated  the  gen. 
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tleman*s  argument  in  favor  of  double  districts, 
though  Oneida  was  worse  off  than  Erie. 

Mr.  STOW  did  not  argue  in  favor  of  double 
districts;  but  to  show  that  you  could  not  have 
single   districts  without  dividing  counties. 

.Mr.  KIRKLAND  said  that  did  not  follow: 
but  every  consideration  required  single  districts, 
even  though  there  might  be  a  little  inequality. 
Mr.  K  proceeded  to  urge  the  necessity  of  single 
senate  districts,  as  the  only  way  to  bring  the  re- 
presentation home  to  the  constituency.  This 
was  an  overpowering  argument  in  favor  of  sin- 
gle districts.  The  voter  would  know  his  repre- 
sentative. We  had  heard  much  about  the  ab- 
surdity of  voting  for  senators  only  once  in  two 
years.  Why,  practically  we  only  voted  once 
now  in  four  years.  What  interest  had  the  peo- 
ple in  Cattaraugus  in  the  man  who  lived  in  Che- 
nango, or  the  elector  in  Jefferson  of  the  candi- 
date in  Oswego?  Better  vote  for  your  own  man 
once  in  two  years,  than  to  go  through  the  idle 
form  of  voting  for  the  candidates  of  others  three 
out  of  every  four  years.  It  was  objected  that 
this  would  operate  badly  in  New  York  on  ac- 
count of  colonizing.  This  would  be  remedied 
by  adopting  the  principle  presented  in  the  re- 
port of  another  committee — and  provide  for  the 
sixty  days  residence.  But  if  this  was  so  very 
objectionable,  then  adopt  the  suggestion  of  the 
gentleman  from  Cattaraugus,  and  elect  the  whole 
senate  every  two  years. 

Mr.  MORRIS  went  for  single  districts  both 
for  the  Senate  and  Assembly.  The  great  cause 
for  calling  this  Convention  was  that  the  constit- 
uency were  misrepresented  by  those  they  sent 
here.  They  gave  pledges  which  they  never  re- 
deemd — made  promises  which  they  never  kept — 
but  they  came  here  and  used  the  power  given 
them  to  put  money  into  their  pockets  or  to  ad- 
vance the  interests  of  aspirants  for  popular  favor. 
And  how  had  this  happened?  Because  their 
constituents  did  not  know  them — but  were  com- 
pelled from  the  constraint  of  party  organization, 
to  vote  for  them,  without  knowing  them  or  their 
priciples.  Now  we  in  New  York  would  be  ex- 
posed to  the  mischief  of  colonization  whether 
you  gave  us  single  or  double  districts.  And  in- 
stead of  shrinking  from  carrying  out  a  just  prin- 
ciple because  fraud  might  defeat  it,  the  true 
bourse  was,  if  possible,  to  guard  against  the 
fraud  and  save  the  principle.  New  York  had 
seen  in  the  habit  of  sending  13  representatives 
here,  and  yet  it  had  so  happened  that  it  was  an 
extraordinary  thing  if  100  persons  in  New  York 
knew  personally  all  their  delegates.  Mr.  M. 
knew  a  young  man  being  sent  here  from  New- 
York,  whom  they  supposed  there  when  they 
were  voting  for  him  that  they  were  voting  eith- 
er for  his  uncle  or  his  grand  father.  They  nev- 
er discovered  their  mistake  until  the  delegation 
got  together,  when  they  found  they  had  elected 
a  very  clever  boy  of  21,  instead  of  a  man  of  ex- 
perience.    [Laughter.] 

Mr.  RICHMOND  :  The  mistake  was  not  dis- 
covered until  he  came  here  to  be  sworn.  I  was 
here  then. 

Mr.  MORRIS  continued  : — When  a  r  umber  of 
members  were  to  be  elected,  by  the  same  con- 
stituency, these  members  must  of  necessity  al- 
most be  unknown  to  the  constituency  ;  and  they 
were  selected  for  the  purpose  of  performing  | 


other  services  than  mere  legislative  duty.  The 
time  came  round  for  instance,  when  a  flour  in- 
spector, or  a  beef  inspector,  or  a  tobacco  in- 
spector was  to  be  appointed.  One  wanted  judge, 
another  notary  public,  another  master  in  chan- 
cery, another  commissioner  of  deeds,  and  so  on; 
and  they  clubbed  together,  each  man  picked  out 
his  own  friend,  and  by  a  combination  for  office 
and  office  alone,  they  packed  your  committees, 
controlled  your  conventions,  made  your  nomina- 
tions, and  elected  your  delegates.  It  was  this 
conduct  which,  so  far  as  regarded  New  York, 
made  them  cry  aloud  for  a  Convention,  and 
when  they  called,  they  called  also  for  single  dis- 
tricts, and  they  sent  us  all  here  instructed. 

Several  of  the  New  York  delegation,  Mr. 
TILDEN,  Mr.  KENNEDY,  and  others,  ex- 
pressed dissent  from  this  statement. 

Mr.  MORRIS  continued  :— First  the  15th 
ward  instructed.  Second,  Tammany  Hall,  by 
her  resolutions.  Then  the  committee  by  a  print- 
ed circular. 

Mr.  KENNEDY  denied  that  he  was  instruct- 
ed or  pledged  to  single  districts. 

Mr.  MORRIS  (in  reply  to  some  of  the  dele- 
gation)  said  he  received  a  circular  calling  on  the 
delegates  to  sustain  single  districts. 

Mr.  KENNEDY  :— Yes,  but  I  did  not  say  I 
was  in  favor  of  it. 

Mr.  TILDEN  stated  his  interpretation  of  the 
letter  addressed  to  the  delegates.  It  was  whe- 
ther they  would  go  for  senators'  being  elected  in 
districts,  so  that  one  senator  should  be  elected 
in  each  every  year. 

Mr.  MORRIS  asked  whether  a  circular  was 
not  sent  to  us  not  only  enquiring,  are  you  in  fa- 
vor of  single  districts — but  saying  in  effect,  3T, 
you  shall  go  it  ? 

Mr.  TILDEN  :— Senate  districts  t 
.    Mr.  MORRIS  :— -Single  districts. 

Mr.  JONES  said  he  had  a  copy  of  tha  chit* 
lar,  and,  if  the  gentleman  would  allow  him,  he 
would  read  the  interrogatories.  [Cries  of  "read 
it."]  -     . 

Mr,  MORRIS :— Is   it  in  print  or  in  manv 
script? 

Mr.  JONES   said  it  was  a  correct  cop}  a^ 
dressed  to  one  of  the  delegates,  not  to  himself. 
It  was,  "  Are  you  in  favor  of  senate  and  assem- 
bly districts,  to  elect  one  member   each  at  each 
election  ?" 

Mr.  MORRIS.— That's  it,  sir.  That  was  the 
substance  of  the  enquiry — adroitly  drawn  to 
meet  the  views  of  a  committee  who  were  loud  in 
the  demands  for  single  districts.  Adroitly  drawn , 
he  repeated,  so  that  one  man  might  read  it  one 
way,  another  another.  It  was  claimed  that  that 
was  not  a  pledge — but  merely  asked  a  question. 
Mr.  M.  knew  that.  But  he  asked,  what  intel- 
ligent,  honest  democrat,  when  his  constituents 
put  a  question  to  him  to  answer,  did  not  under- 
stand what  they  wanted  him  to  say  and  do?  And 
what  honest  democrat  would  not,  if  opposed  to 
the  pioject  contemplated,  say  so  plainly  and 
aboveboard,  before  his  nomination — that  his 
constituents  might  select  some  other  who  could 
and  would  represent  their  wishes?  The  circu- 
lar he  received  was  precisely  in  the  words  read, 
and  they  conveyed  to  his  mind  what  he  believed 
his  constituents  intended — and  that  was  that 
they  demanded  single  districts,  and  for  the  rea- 
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sons  he  had  stated.  He  had  kntown  persons  here 
of  the  central  power,  sending  down  to  New- 
York,  saying  you  must  elect  this  man — and  he 
had  known  the  constituency  to  be  perfectly  hood- 
winked with  the  idea  that  they  were  nomina- 
ting  the  man  they  really  desired.  And  at  last 
they  resorted  to  pledges  For  they  found  that 
they  might  nominate  the  cleverest  fellow  in  the 
world,  and  yet  when  he  came  here,  they  found 
him  going  point  blank  against  their  wishes. — 
We  in  New- York,  ast  he  Convention  was  aware, 
from  the  defects  in  the  report  of  ccommittee 
number  five — did  not  always  write  exactly  as 
we  intended — and  the  pledges  we  sometimes 
drew  were  so  porously  drawn,  that  there  were 
holes  where  some  might  creep  out  at ;  and  men 
did  make  promises  to  the  ear  and  break  them 
to  the  hope.  This  single  district  system  would 
cure  all  these  difficulties.  And  though  it  might 
result,  instead  of  sending  sixteen  members  here 
all  one  way  in  having  a  somewhat  divided  dele- 
gation in  point  of  party.  But  why  should  not 
the  lair  majority  in  a  district  have  a  voice  here? 
What  reason  was  there  for  swelling  up  their 
voice  in  the  aggregation  of  the  majority  of  voices 
in  a  great  city?  Districts  that  were  called  whig 
to-day,  might  be  democratic  to-morrow— and  vice 
versa.  He  believed  the  great  mass  of  the  peo- 
ple, call  them  what  you  would,  were  democrat- 
ic— and  that  this  would  be  demonstrated  by  the 
vote  on  the  new  constitution,  if  we  made  it  as 
it  should  be,  democratic  from  the  heart  to  the 
extremities.  For  the  reasons  he  had  stated,  he 
went  for  the  single  districts— and  he  should  have 
been  glad  to  have  increased  the  Senate  so  that 
the  districts  might  be  smaller  and  the  candidates 
brought  nearer  home  to  the  electors,  and  they 
would  have  no  need  of  exacting  pledges  for  the 
honesty  and  fidelity  of  representatives. 

Mr.  TILDEN  spoke  of  the  unfair  presenta- 
tion that  had  been  made  by  his  colleague  of  the 
mode  of  conducting  political  affairs  in  New- 
York,  and  of  the  imputations  cast  by  implica- 
tion upon  the  constituency.  Abuses  and  evils 
there  were  undoubtedly,  but  not  to  the  extent 
described  by  his  colleague,  nor  to  any  extent 
that  marked  out  New  York  as  the  peculiar  ob- 
ject of  this  inflict'on.  Towards  the  close  of  the 
last  session,  Mr.  T.  sai  1,  he  did  receive  a  letter 
similar  to  that  read.  He  certainly  understood 
from  it  that  the  matter  about  which  the  nomi- 
nating body  were  particularly  solicitous,  was 
that  the  whole  people  should  vote  at  every  sen- 
atorial election.  He  supposed  his  constituents 
would  expect,  in  case  we  should  adopt  the  two 
years,  we  should  have  double  districts,  if  the 
three  years  term,  treble  districts,  &e.  The  city 
of  New  York  was  not  particularly  solicitous  to 
reduce  the  senatorial  term,  at  all  events  not  to 
bring  it  down  to  one  year.  It  seemed  to  be 
generally  understood  that  one  of  the  purposes 
for  which  the  Convention  to  revise  the  city 
charter  was  called,  was  to  make  one  of  the 
boards  of  the  local  legislature  elective  for  a 
longer  period  than  one  year,  and  to  insert  a 
two-third  veto  instead  of  the  mere  majority  veto 
that  existed  now.  When  he  answered  the  letter 
in  question,  he  stated  that  he  should  probably 
vote  against  single  assembly  districts — that  his 
predisposition  of  opinion,  so  far  as  he  had 
formed  one,  was  averse  to  single  senate  districts 


— and  it  was  with  a  full  knowledge  of  theife 
facts  that  he  was  sent  here.  He  staled  this  to 
remove  the  impression  that  seemed  in  a  very 
vague  and  general  way  to  have  been  created  by 
his  colleague,  that  those  of  the  delegation  who 
opposed  the  single  district  system  were  viola- 
ting their  pledges  to  their  constituents.  If  he 
should  be  convinced  by  discussion  here  that  it 
was  wise  to  depart  from  the  old  organization  of 
the  state,  so  far  as  to  establish  single  senate  dis- 
tricts, he  should  vote  for  it — not  without.  If 
the  principle  of  single  districts  was  adopted,  in 
its  full  latitude,  without  regard  to  county  lines, 
the  representation  in  the  two  houses  would  be 
completely  at  the  mercy  of  the  accidental  ma- 
jority that  had  the  apportionment  to  make  at 
the  end  of  every  ten  years.  An  increase  of  the 
senate  to  48,  a  term  of  two  years,  and  double 
districts,  would,  in  his  judgment,  secure  all  the 
objects  gentlemen  had  contended  for  here.  But 
to  break  up  county  lines  and  throw  open  the 
whole  representation  in  both  houses  to  a  scram- 
ble every  ten  years,  and  you  would  do  more 
mischief  than  you  proposed  to  remedy. 

Mr.  SALISBURY  said  that  when  he  assented 
to  this  report,  he  did  not  feel  that  he  was  bound 
to  follow  out  every  particular  which  it  contain- 
ed. There  were  some  of  the  items  to  which  he 
was  opposed.  But  the  portion  which  he  ap- 
proved and  advocated  was  the  proposition  to  di- 
vide the  state  into  single  senate  districts.  As 
to  the  details  of  the  plan,  he  felt  less  solicitude. 
He  was  willing  to  hear  the  suggestions  of  oth- 
ers, and  if  any  better  plan  could  be  presented, 
he  would  vote  for  it.  His  colleague  objected 
that  great  injustice  would  be  done  to  Erie.  Mr. 
S.  should  justify  himself  before  his  constitu- 
ents first  because,  if  he  had  understood  their 
language,  they  had  instructed  him  to  do  this  very 
thing.  If  he  had  misunderstood  them,  he  had 
acted  in  good  faith.  As  a  member  of  the  com- 
mittee he  had  endeavored  to  carry  out  their 
will.  But  according  to  his  colleague,  we  wer«* 
proposing  to  do  our  immediate  constituents  gross 
injustice.  But  it  had  never  occurred  to  him  that 
Erie  county  could  come  here,  and  with  a  good 
grdce  complain  of  this  arrangement.  Perhaps 
at  the  next  enumeration,  we  might  have  a  large 
excess.  But  Mr.  S.  could  only  say  that  this 
was  the  best  system  which  presented  itself  to 
the  committee.  The  proposition  of  his  col- 
league seemed  like  faying  to  our  constituents 
that  they  did  not  understand  this  matter  as  well 
as  we  did  after  we  arrived  in  Albany.  We 
knew  better  than  they  and  would  allow  them  to 
vote  for  two  senators  instead  of  four  a$  hereto- 
fore. 

Mr.  STOW  had  not  advocated  double  dis- 
tricts ;  he  only  proved  that  single  districts  could 
not  be  made,  without  dividing  counties,  if  we 
were  to  have  any  thing  like  equal  representa- 
tion. 

Mr.  SALISBURY  was  satisfied  with  the  ex- 
planation.  He  repeated,  he  was  not  wedded  *o 
the  details  of  this  plan.  He  was  prepared  to- 
assent  to  any  alteration  that  might  bettrr  it.  It 
was  impossible  to  have  an  equal  representation 
in  the  Senate  or  Assembly,  without  dividing: 
counties.  At  present  his  constituents  would 
have  their  full  representation.     A.s  to  any  in 
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crease,  he  could  not  see  how  this  or  any  other ' 
plan  could  guard  against  injustice. 

Mr.  TAGGART  should  vote  for  single  dis- 
tricts, with  an  express  reference  to  disregarding 
county  tines. 

Mr.  O'CONOR  moved  to  adjourn. 

Mr  RUSSELL  demanded  the  ayes  and  nays, 
ami  the  House  refused  to  adjourn,  ayes  23, 
navs  77 

Mr.  RUSSELL  advocated  the  three  years' 
term  for  senators — saying  that  on  that  point  he 
had  changed  his  views,  and  had  for  the  first 
time  come  to  agree  with  his  colleague  (Mr. 
Perkins).  If  we  were  to  have  a  higher  branch, 
the  term  should  at  all  events  be  longer  than  one 
year.  The  stability  and  character  of  the  U.  S., 
Senate,  which  he  attributed  in  a  high  degree  to 
the  long  term  of  six  years — he  confessed  had  im- 
pressed him  with  a  strung  inclination  towards  a 
similar  principle  in  our  own  senate.  And  when 
we  could  accomplish  this,  by  increasing  the 
number  of  senators  and  forming  double  or  tre- 
ble districts,  it  seemed  to  him  that  we  should 
comply  with  the  general  wish  in  regard  to  small 
districts,  and  still  retaint  he  desirable  feature  of 
securing  in  a  portion  of  our  body  some  experi- 
ence and  familiarity  with  the  affairs  of  this 
great  state. 

Mr.  RICHMOND  reminded  the  gentleman 
that  the  Convention  had  fixed  on  the  term 
of  two  years.  The  only  question  was  on  sin- 
gle districts. 

Mr.  RUSSELL  was  aware  of  that,  and  that 
32  was  to  be  the  number  of  senators,  unless 
these  votes  were  reconsidered — and  he  trusted 
that  the  body  would  see  that  it  was  impractica 
ble  to  have  any  thing  better  than  a  rotten  bor- 
ough system,  under  this  principle  of  single  dis- 
tricts, and  32  senators.  And  he  insisted  that 
when  we  came  to  carry  out  the  plan,  (as  we 
ought,  if  we  adopted  the  principle)  that  we  must 
abandon  that  system.  It  was  an  iron-bedstead 
rule,  that  could  not  be  carried  out  into  detail, 
without  gross  inequality  and  injustice.  He  in- 
sisted that  we  might  adopt  some  compromise — 
either  abandon  the  single  district  system  or  in- 
crease the  number  of  senators.  His  plan  was 
40  senators  with  double  districts — each  electing 
one  every  year.     Or  he  would  agree  to  39,  and 


single  districts — or  to  48  with  a  three  years  term 
and  16  districts — any  thing  indeed  but  a  practi- 
cal absurdity.  As  to  breaking  up  old  county 
lines,  he  was  utterly  opposed  to  that  plan.  But 
if  we  must  have  32  senators,  he  should  vote  for 
double  districts. 

Mr.  RICHMOND  could  have  wished  for  an 
increase  of  senators — but  that  having  been  voted 
down,  he  did  not  feel  at  liberty  to  abandon  also 
the  single  district  system  ;  nor,  from  the  best 
calculation  he  could  make, did  he  see  that  double 
districts  would  create  any  greater  equality. — 
And  if  absolutely  necessary,  some  few  counties 
might  be  divided,  and  the  details  of  the  single 
district  plan  very  much  improved. 

Mr.  STRONG  spoke  briefly  in  reply  to  Mr 
Russell. 

Mr.  St.  JOHN  moved  the  previous  question. 

Mr.  CHATFIELD  moved  to  adjourn.  Lost, 
44  to  62. 

The  previous  question  was  not  seconded,  46 
to  55. 

But  there  being  no  further  disposition  to  de- 
bate,it  being  nearly  7  o'clock,  the  convention  pro- 
ceeded to  vote,  and  the  motion  of  Mr.  Rich- 
mond in  favor  of  single  Senate  districts,  was 
agreed  to,  as  follows  : — 

AYES— Messrs  Archer,Ayrau1t,H  Backus, Baker,Bas- 
com, Bouck,Bowtlish, Burr,  Uambreleng,  D  U.Campbell, 
K.  Campbell,  jr.,  Candee,  Clark,  Clyde,  Cook,  Crooker, 
Hana,  Danforth,  Dodd,  Uorion,  Flanders,  Forsyth, 
Graham,  Greene,  Han  is,  Hanison,  Hotchkiss,  Hunter, 
K.  Huntington,  Hutchinson,  Hyde,  Jordan,  Kernan, 
Kingsley,  Kirkland,  Mc.\itt,  Marvin,  Maxwell,  Miller, 
Morris,  Nellis,  Nelson,  Aicholas,  Pari>h,  Patterson, 
Penniman,  Powers,  Hhoades,  Richmond,  Hiker,  - 1. 
John,  Salisbury,  Sears,  Shaver,  Shaw,  Sheldon,  .-im- 
mons,  Smith,  K.  bpencer,  W.  H.  Spencer,  Stanton, 
Strong,  Swackhamer,  Tdft,  Taggart,  Tallmadge,  J.  J. 
Taylor,  W.  Tayior,  Townsend,  Mura,  Warren,  vVa  er- 
bury,  Willard,  Wiibeck,  Wood,  Wordeu,  W.  B.  Wright, 
Vawger,  Young,  Youngs— 79. 

NOES— Messrs  Angel,  Bergen,  Prmvn,  Bull,  Chat- 
field,  Conely,  Cornell,  Cuddeback,  Dubois,  H<rt,  Hoff- 
man, Hunt,  A.  Huntington,  Jones,  Kemble,  Kennedy, 
I,oomis,  Murphy,  Nicoll,  U'Conor,  Perking  President, 
Ruggles,  Kus:?ell,  Shepard,  Stephens,  Ste.son,  Tilden, 
Tuthill,  Vache,  White— 31. 

Mr.  SMITH  moved  a  reconsideration.   Table. 
Mr.  CHATFIELD  moved  to  adjourn.  Agreed 
to. 
Adj.  to  9  o'clock  to  morrow  morning. 


FRIDAY,  JULY  24. 


praffcr  by  the  Rev.  Mr.  Hitchcock. 

Mr.  TALLMADGE  presented  a  petition  from 
Madison  county,  lor  the  prosecution  of  the  en- 
largement of  the  unfinished  canals.    Referred. 

SENATE  DISTRICTS. 

Mr.  TAGGART  laid  on  the  table  the  follow- 
ing:— 

<«  Resolved,  That  the  committee  of  the  whole  hav- 
ing in  charge  the  report  «>f  committee  number  one,  be 
instructed  to  report  to  this  Convention  a  provision  that 
senate  di-tricts  shill  be  comp  sed  of  contiguous  tem- 
tory,  in  as  nearly  as  practicable  a  compict  form,  and 
shall  contain  as  nearly  as  may  be  anequ*l  number  of 
inhabitants;  but  i  *  the  formation  of  senae  districts, 
no  town  or  ward  shall  be  divided,  unless  such  town  or 
ward  shall  he  entitled  to  more  than  one  senator. 


EXPENSE  OF  REGISTRATION. 

Mr.  TALLMADGE  offered  the  following.— 

Resolved,  That  the  Comptrol'er  of  th?  city  of  New 
York,  report  to  this  Uonven'ion  copies  of  the  bilrs 
which  make  up  the  items  of  $4,748  24  s^t  forth  in  his 
former  statement  as  paid  tor  •  printing  and  posting  of 
registry  and  ma  s  of  districts,  for  registration  expen- 
ses of  election  of  iVovember  1840;"  and  also  copies  of 
bills  which  compose  the  item  of  $3,319  19,  set  forth  in 
said  former  statement  as  paid  for  "printing  and  post- 
ing lists  of  registry  and  m<p*  ot  districts  for  registra- 
tion expenses  ofelection  of  April  ld4li"  also  cop  e*  of 
the  bills  which  composed  the  item  of  $3,099  39  set 
forth  in  his  former  statement  as  '  p  i  id  f'»r  s  coud  re- 
gistration expenses  of  Nov  mber  election  of  isu." 

Mr.  NICOLL  enquired  the  gentleman's  ob- 
ject. 
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Mr.  TALLMADGE  replied,  that  certain 
statements  of  expenses  had  been  received  irom 
New- York,  which  required  explanation.  These 
expenses  were  urged  as  a  bar  to  a  registration 
of  voters.  He  wanted  the  items,  whereby  it 
was  made  out  that  $4000  was  expended  for 
printing  maps,  which  he  would  undertake  to  do 
for  $1000. 

Mr.  NICOLL  said  he  should  be  satisfied  with 
the  reasons,  if  he  thought  there  was  any  foun- 
dation for  them. 

Mr.  KENNEDY  hoped  his  colleague  would 
withdraw  all  objections  He  was  satisfied,  that 
when  they  got  the  information,  the  gentleman 
from  Dutchess  would  be  perfectly  well  pleased, 
as  well  as  his  political  friends — if,  by  the  way, 
the  gentleman  had  any — for  a  few  days  ago  he 
had  disowned  all  political  friendships.  Those 
who  were  once  associated  with  him,  were  the 
persons  who  had  pocketed  the  whole  amount  of 
the  funds.  Mr.  K.  was  anxious  that  the  gentle- 
man should  set  the  information. 

Mr.  TALLMADGE  begged  to  say  that  he  did 
not  say  he  had  no  political  friends,  for  he  had 
many  He  had  said  that  no  corrupt  party  would 
own  him,  because  he  would  tell  the  truth.  This 
habit,  which  some  men  had,  of  constantly  mis- 
representing: what  was  said  on  this  floor,  be- 
spoke the  habits  of  early  life.  It  was  a  prac- 
tice that  was  only  worthy  of  mere  creatures  of 
party,  third-rate  lawyers,  and  bar  room  politi- 
cians, who  misquoted  for  the  purpose  of  hang- 
ing a  speech  upon  it. 

Mr.  TOWNSEND  called  the  gentleman  to 
order.  He  was  using  language  which  in  his 
cooler  moments  he  would  regret. 

Mr.  TALLMADGE  was  through.  He  took 
nothing  back  ;  but  had  plenty  more  of  the  same 
kind,  whenever  gentlemen  saw  fit  to  call  it  out. 

At  the  request  of  several  members  the  reso- 
lution was  again  read. 

Mr.  TALLMADGE  again  explained.  His 
purpose  was  to  meet  objections  which  had  been 
raised  to  a  system  of  registration.  If  the  returns 
he  called  for  showed  the  expense  to  be  so  bur- 
densome, anj  if  they  were  not  a  sufficient  de- 
fence of  registration,  he  should  abandon  it. 

Mr.  WOiiDEN  thought  the  enquiry  foreign 
to  this  Convention.  He  rose  to  move  to  lay  it 
on  the  table,  but  coming  as  it  did,  from  his  ven- 
erable friend,  he  felt  great  reluctance  to  do  so. 
With  great  deference  to  that  gentleman,  howev- 
er, he  would  again  say  that  the  Convention 
could  have  nothing  to  do  with  the  facts  that 
might  be  elicited. 
f  Mr.  TALLMADGE  repeated  that  he  should 

be  glad  to  see  a  system  of  registratirn  ;  but  if 
the  expense  as  set  forth  in  the  report  before 
them,  was  well  founded,  they  ought  none  of  them 
to  thing  of  registration!  But  if  it  should  turn 
out  to  be  a  rover  for  great  abuses,  it  was  prop- 
er perhaps  that  they  should  know.  He  called 
for  the  yeas  and  nays  on  his  resolution. 

Mr.  TOWNSEND  apprehended  when  the 
gentleman  got  the  information,  it  would  assume 
a  different  aspect.  There  was  one  particular 
item  of  $4000  ior  printing,  which  certainly  ap- 
peared  large,  but  the  Convention  should  under- 
stand that  New  York  was  divided  into  about  90 
distriets,in  which  the  officers  had  to  have  maps; 
these  formed  a  large  item,  besides  the  large  a- 
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mount  of  printing  which  was  absolutely  neces- 
sary. There  were  many  persons  employed  to 
accomplish  a  very  extensive  duty,  and  though 
the  amount  seemed  large, he  doubted  not  it  would 
be  satisfactorily  accounted  for. 

Mr.  HARRISON  begged  to  call  the  attention 
of  the  Convention  to  some  remarkable  circum- 
stances connected  with  this  report.  It  would 
be  observed  that  in  the  election  of  April,  1840, 
there  were  various  charges  for  the  same  servi 
ces  that  were  rendered  at  the  election  in  the  No- 
vember following,  and  that  there  was  a  remark* 
able  discrepancy  between  them,  as  made  for  the 
elections  of  1S40  and  1841.  At  the  November 
election  in  1841,  at  which  the  Registration  act 
went  into  operation,  there  was  a  charge  for 
for  marshals  of  $3,232.  The  charge  for  peace 
officers  at  the  April  election  was  but  $346. — 
Now  he  wanted,  and  he  presumed  that  was  the 
object  of  the  gentleman  from  Dutchess,  to  un- 
derstand the  cause  of  this  difference.  The  ser- 
vices were  probably  the  same  under  one  as  the 
other.  The  next  charge  to  which  he  wished  to 
call  attention,  was  for  commissioners  for  divi- 
ding the  wards  into  election  districts.  For  the 
April  election  the  charge  was  $93  75,  but  in  No- 
vember it  was  $4,500.  Some  explanation  in  re- 
lation to  this  extraordinary  charge  was  necessa- 
ry. There  were  charges  for  room  hire  amount- 
ing to  $1393;  and  if  gentlemen  would  take  the 
trouble  to  review  this  report,  they  would  find 
similar  discrepancies  between  the  April  and 
November  election.  He  hoped  the  resolution 
would  be  adopted,  that  the  people  might  com- 
pare the  advantages  with  the  cost. 

Mr.  KENNEDY  had  no  disposition  to  prevent 
the  passage  of  this  resolution.  As  to  the  epi- 
thets used  by  the  gentleman  from  Dutchess 
(Mr.  Tallmadgb)  Mr.  K.  knew  not  whether 
the  gentleman  intended  to  apply  them  to  himj 
but  if  it  was  intended  to  designate  him  as  a  law- 
yer or  a  bar-room  politician,  the  gentleman  was 
entirely  mistaken  in  his  man.  Mr.  K.  made  no 
pretension  to  either  of  these  characters.  He 
was  here  as  a  citizen  of  New- York,  and  as  one, 
was  deeply  interested  in  her  welfare.  He  re- 
peated, he  har1  no  objection  to  the  enquiry  into 
the  items  of  expenditure  under  the  system  of 
regristration  in  that  city.  He  had  desired  if 
possible  to  avoid  bringing  any  question  of  poli- 
tics into  this  body.  He  was  particularly  anx- 
ious that  it  should  be  avoided,  and  any  thing 
else  that  would  have  that  tendency;  but  when 
the  gentleman  from  from  Richmond  (Dr.  Hab- 
rison)  introduced  his  proposition  to  provide  for 
a  registration,  he  offered  the  enquiry  which 
drew  out  the  information  alluded  to.  He  had 
merely  called  for  aggregate  amounts,  that  the 
aggregate  expense  incurred  might  be  seen;  but 
he  had  no  objection  to  have  the  details  called 
for.  It  was  evident  however  that  the  gentleman 
from  Richmond  did  not,  as  he  himself  confessed, 
understand  the  matter  from  the  positions  he  had 
assumed.  He  (Mr.  Harrison)  had  contrasted 
the  expense  of  laying  out  the  wards  into  dis- 
tricts in  1840,  with  the  expense  incurred  in  No- 
vember in  registering  the  votes  I  and  he  had 
asked  with  apparent  astonishment,  how  such  a 
difference  could  exist  as  that  between  $93  and 
$4500.  For  the  gentleman's  information,  he  wo'd 
say  that  three  commissioners  were  appointed  by 
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the  legislature  to  divide  the  city  map,  fbr  which 
they  charged  $93  7d.  This  was  simply  for  di- 
viuing  the  city  map  into  election  districts  5  but 
the  $4,500  was  incurred  by  commissioners — 
three  in  each  of  the  17  wards — who  sat  for  a 
number  of  days,  more  than  a  month,  he  thought 
for  more  than  two  months,  to  receive  the  regis- 
tration of  voters,  and  having  done  that,  to  ar- 
range  their  names,  together  with  their  residen- 
ces, occupations,  &c,  and  publish  and  post 
them  at  the  corners  of  the  streets  in  their  re- 
spective wards,  to  give  the  people  a  chance  to 
examine  the  lists  and  to  challenge.  They  sat 
again  to  receive  the  challenges  and  to  revise  the 
registration;  and  there  were  seventeen  times 
three  of  them,  and  their  labors  were  much  great- 
er than  those  of  the  three  gentlemen  who  simply 
divided  the  map  of  the  city.  Perhaps  the  gen- 
tleman would  now  see  there  was  some  reason 
for  the  disparity. 

Mr.  BROWN  thought  bef>re  they  called  for 
such  voluminous  information  they  ought  to  know 
if  there  was  any  necessity  for  it.  He  therefore 
moved  the  reference  of  this  resolution  to  the 
committee  on  the  elective  franchise — Agreed  to. 
LEGISLATIVE  DEPARTMENT. 

The  Convention  resumed  the  unfinished  busi- 
ness of  yesterday,  the  pending  question  being 
on  Mr.  Loomis'  resolution  in  regard  to  the  terms 
of  senators. 

Mr.  STETSON  moved  to  amend  Mr.WmTE's 
amendment  by  adding  thereto  the  following : 

"  And  so  that  all  the  electors  of  the  state  shall  be 
allowed  to  vote  at  every  election  of  senators  " 

So  that  when  amended  it  would  read  thus : 
"  And  >he  said  committee  be  also  instructed  so  to 
settle  said  report  as  to  provide  that  one  senator  shall 
be  elected  in  each  district  {and  $o  that  all  the  electors 
of  Ike  itate  $hd  be  allowed  to  vole  at  ever  election  for 
henitors  ;;J 

Mr.  TOWNSEND  said  he  would  like  to  hear 
the  gentleman  from  Clinton  (Mr.  Stetson)  ex- 
plain the  object  of  his  amendment. 

Mr.  STETSON  said  his  object  was  to  have 
the  whole  Senate  elected  at  one  time,  every  two 
years;  so  as  to  avoid  the  "  ride  and  tie"  sys- 
tem recommended  by  the  committees,  by  which 
one-half  the  Senate  would  be  elected  every  year 
in  alternate  districts  if  the  odd  and  even  mem- 
bers and  the  electors  of  all  the  districts  be  bi- 
enially  disfranchised.  He  did  not  like  either 
mode,  but  he  thought  his  plan  the  better  of 
these  two  alternatives  now  left  to  us.  He 
(Mr.  S.)  had  voted  against  four  years,  and 
also  against  three  years,  in  settling  the  duration 
of  a  senator's  term.  He  had  voted  for  a  term 
of  two  years.  He  voted  also  in  favor  of  an  in- 
crease of  senators  to  forty.  By  thus  increasing 
the  senate,  we  could  make  twenty  double  dis- 
tricts, and  approximate  to  the  popular  demand 
for  single  districts  without  being  compelled,  as 
we  now  are,  to  adopt  a  system  grossly  unequal 
in  representation;  and  incapable  of  being  made 
equal,  for  we  must  take  county  lines  as  we  found 
them,  and  they  could  not  be  moved  to  meet  e- 
quality  in  the  division  of  representation.  By 
the  double  district  plan,  too,  we  could  secure  the 
desirable  feature  of  stability ,  by  electing  one 
half  annually  and  permit  every  elector  to  vote 
at  every  *lec«iotir  which  in  his  opinion  was  in. 
dispensable  m  mf  wise  plan.    Thete  were  the 


advantages  which  he  ha4  hoped  to  have  pre- 
served by  an  increase  of  senators  and  double 
districts.  But  yesterday  the  Convention  had 
decided  by  a  strong  vote  to  stand  upon  the  num- 
ber "thirty-two"  and  by  a  still  larger  vote  not 
to  elect  them  in  double,  but  in  single  districts.— 
All  hopes  of  forming  districts  with  any  degree 
of  equality  in  representation,  were  then  entire- 
ly  gone:  this  unequal  system  of  immense  excess 
in  some  districts  and  immense  deficiency  in  oth- 
ers, was  to  pass  into  the  new  constitution.-— 
He  could  now  only  choose  between  a  biennial  e- 
lection  of  the  whole  body,  which  he  did  not 
like,  and  the  mode  which  he  had  ventured  to 
christen  *  fide  and  tie,'  and  against  which  he  had 
made  war  from  \he  time  he  first  heard  of  it.  In 
his  judgment  it  was  the  worst  of  all  the  modes 
suggested.  What  was  it  ?  Why,  the  single  sen- 
ate districts  were  to  be  numbered  from  one  to 
thirty-two  inclusive,  and  sixteen  senators  were 
to  be  elected  annually ;  in  one  year,  only  the 
electors  in  the  districts  bearing  the  odd  numbers 
of  one,  three,  five,  and  so  on,  were  to  vote  and 
fill  up  the  Senate  ;  the  next  year  the  districts 
having  the  even  numbers  would  vote  and  the  dis- 
tricts of  odd  numbers  would  remain  respectively 
silent  and  so  on  alternately.  One  year  the  elec- 
tors of  the  odd  districts  were  to  exercise  the  ex- 
elusive  power  of  popular  sovereignty  in  the  Sen- 
ate, and  the  even  districts  in  the  same  year  were 
to  hold  the  reins  of  stability.  The  next  year 
they  would  exchange  places,  but  the  voice  of  the 
whole  people  could  never  reach  the  annual  ac- 
cessions to  the  Senate,  nor  would  the  stability 
which  any  intended  to  be  secured  by  this  alter- 
ation have  any  relation  to  the  will  of  all  the  e- 
lectors  of  the  state,  unless  from  accidental  coin- 
cidence  of  majorities  between  districts  which 
would,  and  districts  which  would  not  vote. — 
But  there  were  other  and  greater  objections.  If 
he  was  not  mistaken,  it  would  produce  in  its 
practical  working  more  corruption  of  the  elec- 
tive franchise  than  any  system  he  ever  heard 
suggested  Indeed  to  him  it  looked  like  an  invi- 
tatlon  from  us  to  the  electors  to  operate  on  the 
elections  by  means  of  corruption,  frauds  and 
also  by  colonization.  In  New  York  there  would 
be  four  districts,  and  two  of  them  only  would 
vote  annually.  It  would  be  hardly  possible, 
with  the  present  election  laws  relating  to  coun- 
ty and  ward  residence,  to  prevent  voters  in  the 
silent  districts  from  changing  their  residence  so 
as  to  vote  every  year.  He  would  admit  that 
this  objection  had  been  partially  met  by  the 
suggestion  to  change  our  election  laws;  but  that 
would  be  imposing  great  inconvenience  upon  * 
electors,  and  would  too  often  unjustly  work  a 
forfeiture  of  their  right  of  suffrage.  But  the 
other  objection  was  the  one  to  which  he  wished 
to  draw  the  attention  of  the  Convention-*-he  had 
not  heard  any  reference  to  it — the  probable 
use  of  corruption  funds  within  the  districts 
which  would  vote.  He  would  endeavor 
to  show  how  it  would  work  practically. 
First,  it  was  quite  possible  that  there  would  be 
great  amelioration  of  partisan  feeling  hereafter: 
but  he  would  not  deceive  himself  with  the  be- 
lief that  the  people  would  not  hereafter  be  di- 
vided into  parties  of  some  kind.  All  public 
questions  of  interest  naturally  resolved  them* 
selves  into  affirmative  and  negative  positions— 
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as  much  so  as  did  different  plans  for  the  con- 
struction of  a  house,  or  other  work.  In  the  end 
it  came  to  the  division  of  those  for,  and  those 
against.  This  showed  that  new  parties  would 
spring  up,  even  if  present  ones  ceased  to  exist 
We  were  then  to  have  political  parties  ;  and  he 
begged  gentlemen  to  look  ahead,  and  see  the  po- 
sition in  which  parties  would  be  placed,  in  order 
to  acquire  or  retain  the  power  of  that  body,  if 
the  "  ride  and  tie"  system  prevailed.  Sixteen 
senators  would  hold  over  ;  and  we  will  suppose 
them  divided  equally,  or  very  near  equality,  in 
political  sentiment.  Sixteen  are  to  be  elected 
in  the  districts  of  odd  members — he  meant  one, 
three,  five,  and  so  on.  Of  these  sixteen,  twelve 
may  be  supposed  to  be  divided  in  politics  equal- 
ly, and  to  have  a  fixed  political  character, 
that  could  not  be  changed  j  but  the  remain- 
ing four  districts  are  known  to  be  doubt- 
ful and  uncertain.  These  then  would  be  the 
keys  to  the  power  of  the  Senate  -}  and  it 
would  be  known  all  over  the  state,  long  be. 
fore  an  election,  which  were  'he  uncertain  and 
doubtful  districts  and  how  many  of  them  a  par- 
ty would  have  to  carry  to  secure  the  power.  Is 
it  not  plain  that,  as  by  your  "  ride  and  tie  sys- 
tem" you  will  take  away  from  the  other  half  of 
the  districts  the  right  to  vote  and  thus  decide 
this  question  of  power,  you  will  create  a  motive 
in  them,  or  with  politicians  at  least,  to  bring 
improper  and  corrupt  influences  upon  the  doubt- 
ful districts  which  do  vote?  The  mode  too, 
helps  to  designate  the  very  place  where  the  elec- 
tion is  to  be  carried.  Indeed,  said  Mr.  S.,  is  it 
not  easy  to  foresee  plainly  as  though  it  were 
written  in  letters  of  living  light  upon  the  walls 
of  this  chamber,  that  a  few  uncertain,  small 
single  districts  will,  under  the  "  ride  and  tie" 
system,  always  be  the  Palo  Alto,  and  Palm  Ra- 
vine of  all  future  contests  for  power  in  the  Se- 
nate? It  seemed  plain  to  him,  and  if  he  was  in  er- 
ror, he  hoped  to  be  enlightened.  If  this  objec- 
tion  was  not  obviated,  he  did  not  see  how  he 
could  vote  for  the  single  district  system  at  all ; 
but  he  believed  the  Convention  would  consent 
to  make  it  more  acceptable  by  adopting  his  a- 
mendment  to  elect  the  body  together  once  in 
two  years. 

Mr.  RHOADES  contended  that  as  the  charac- 
ter of  the  senate  would  be  changed  by  depriving 
it  of  the  appointing  power  and  the  judicial  func- 
tions which  it  now  possessed,  there  would  be 
less  danger  than  was  apprehended  from  alter- 
nate elections  in  districts, 

Mr.  SIMMONS  thought  the  amendment  ought 
to  be  adopted.  Annual  elections  were  on  the 
side  of  safety.  That  system  was  found  to  work 
well  in  the  Eastern  States,  and  in  our  assembly. 
Much,  however,  might  be  sa  d  in  favor  of  bi- 
ennial sessions,  making  the  term  of  the  assembly 
two  years  and  the  senate  four.  This  would  pre- 
vent the  continual  confusion  attendant  on  the 
making  and  unmaking  of  laws;  and  the  turmoil 
and  cabals  of  political  elections  and  party  strife, 
and  would  restore  peace  to  the  counties.  He 
wished,  however,  to  have  the  terms  of  the  two 
bodies  of  our  legislature  so  freed  as  that  in  dif- 
ferent ways  they  might  collect  public  sentiment, 
and  have  a  double  guarantee  of  what  the  senti- 
ment of  the  people  was,  as  contradistinguished 
from  local  and  temporary  excitement. 


Mr.  A.  W.  YOUNG  urged  briefly  the  system 
of  alternate  elections.  If  they  adopted  the  60 
days'  residence  qualification,  as  had  been  pro- 
posed, he  thought  many  objections  would  be 
obviated. 

Mr.  CROOKER  urged  the  adoption  of  Mr. 
Stetson's  amendment.  In  reply  to  Mr.  Rhoades, 
he  insisted  we  were  safe  enough  with  senators 
elected  every  two  years.  Thee  was  check  en- 
ough against  excesses,  while  there  was  the  ad- 
vantage of  a  clearer  reflex  of  the  popular  will. 
If,  however,  experience  was  so  essential,  they 
might  Lire  some  old  senator  as  a  drill  sergeant. 
How  did  the  history  of  the  Senate  of  this  state 
support  the  argument  of  the  gentleman?  Why 
it  w.s  a  demagogue  factory,  wherein  they  learn- 
ed how  to  trepan  each  other.  He  would  point 
the  gentleman  from  Onondago  to  the  last  ses- 
sion of  the  Senate  in  particular,  which  was 
spent  by  senators  in  scandalizing  each  other 
and  singing  paeans  to  their  own  praise.  He 
wanted  to  get  rid  of  the  senate  as  a  body,  once 
at  least  in  two  years,  and  he  would  elect  them 
at  the  same  time  with  the  Governor. 

Mr.  RUGGLESsaid  «he  plan  now  proposed, 
he  was  of  opinion,  would  be  the  worst  of  all 
possible  plans.  If  they  elected  the  two  houses 
every  year,  they  gave  up  the  idea  that  the  Se- 
nate was  a  continuous  body.  He  contended  too 
that  experience  was  necessary  to  make  our  sen- 
ators acquainted  with  the  affairs  and  condition 
of  the  state — its  finances,  its  literary  institutions, 
its  schools,  &c,  &c.  It  had  been  argued  that, 
as  in  the  eastern  states,  the  people  would  re- 
elect their  Senators,  and  thus  secure  the  expe- 
rience on  which  so  much  reliance  had  been 
placed  ;  but  he  doubted  if  tnis  would  be  the 
case  if  two  years  were  the  term  to  be  fixed.  He 
preferred  one  year  to  two,  for  he  was  satisfied 
re-elections  would  be  more  likely  to  occur  with 
a  one  year's  term 

Mr.  JONES  differed  with  the  gentleman  from 
Dutchess.  Tn  the  Assembly  he  had  found  more 
knowledge  of  our  state  prisons,  state  finances, 
and  state  institutions  than  in  the  Senate.  In 
th*>  Assembly  our  most  valuable  reports  on  these 
subjects  had  originated. 

Mr.  SWACKHAMER  continued  the  argu- 
ment in  favor  of  Mr,  Stetson's  amendment. 

Mr.  HOFFMAN  agreed  with  the  gentleman 
from  Clinton  that  there  were  great  evils  to  be 
apprehended  from  the  "  ride  and  tie"  system  of 
elections.  So  of  the  other  system  of  electing  the 
whole  Senate  in  a  lump.  He  desired  a  sys- 
tem which  should  represent  the  united,  solid 
judgment  of  the  people,  maturely  made  up,  and 
such  as  they  would  abide  by  for  a  long  term  of 
years — that  in  the  Senate,  there  should  not  only 
be  experience,  but  that  the  member  when  elect- 
ed should  know  that  his  term  of  service  was 
such  that  if  he  devoted  himself  to  a  great  sub- 
ject, he  might  be  able  to  bring  it  fairly  before 
the  legislature  and  the  public,  and  if  it  had  merit 
to  perfect  its  details  and  make  it  part  of  the 
abiding  system  of  legislation.  This  was  the 
great  use  of  the  Senate.  Vascillating  and  un- 
stable  legislation  would  be  the  result  of  an  an- 
nual election  of  both  bodies.  If  a  senator  were ,„ 
elected  for  three  yearsr.his  chances  oi  doing 
good  were  greater  than  if  elected  for  a  shorter 
term.    He  attributed  the  inefficjencv  of  the  §e- 
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nate  for  some  years  to  the  possession  of  the  ap. 
pointing  power,  and  to  the  duties  attendant  on 
the  Court  for  the  Correction  of  Errors.  If  then 
they  would  have  judicious  legislation  and  a  per- 
feet  system  of  laws,  they  must  fix  the  senatorial 
term  at  three  years.  But  from  the  position  in 
which  the  question  now  stood,  there  seemed  to 
be  no  alternative  but  to  go  for  electing  the  whole 
Senate  at  once. 

Mr.  TAGGART  rose  to  illustrate  the  position 
which  had  been  taken,  by  a  reference  to  his 
own  district,  in  which  he  -said  there  never  had 
been  an  instance  of  a  member  not  being  re-elec- 
ted if  he  desired  it,  except  in  case  of  death 
There  was  then  no  danger  of  a  want  of  expe. 
rience  in  the  Senate,  nor  of  so  much  as  was  ne- 
cessary to  a  correct  understanding  of  the  busi- 
ness of  the  Senate. 

The  ayes  and  noes  were  then  taken  on  Mr. 
Stetson's  amendment,  and  it  was  carried,  ayes 
100,  noes  12,  as  follows  :— 

AYES— Messrs.  Angell,  Archer,  Ayrault,  H.  Backus, 
Baseom,  Bouck,  Bowdish,  Brown,  Bruce,  hrundage, 
Bull,  Burr,  Cambreleng,  D.  D  Campbell,  R  Campbell, 
jr,  Candee,  Chamberlain,  Chatfield,  Clark,  Clyde, 
Cook,  Cornell,  Crooker,  Cuddeback,  Dana,  Danfonh, 
Dodd,  Dorion,  Flanders,  Forsyth,  Gardner,  Ge!  hard, 
Graham,  Greene,  Harris,  Harrison,  Hart,  Hawley, 
Hoffman,  Hotchkiss,  Hunt,  Hunter,  A.  Huntington, 
Hutchinson,  Hyde,  Jones,  Kemble,  Kennedy,  Kernan, 
Kingsley,  Kirkland,  Loomis,  McNitt.  Maxwell,  Miller, 
Morris,  Murphy,  Nei lis,  Nelson,  Nicoll,  Parish,  Pat- 
terson, \  enniman,  Perkins,  Powers,  President,  Hich- 
rcond.Riker,  Russell,  St.  John,  Salisbury,  -ears,  Sha- 
ver, Shaw,  Sheldon,  :>h  pard,  Simm  >ns,  Smith,  W.  H. 
Spencer,  Sianton,  Stephens,  Stetson,  Stow,  Strong, 
Swaekhamer,  Taft,  Taggart,  J  J  Tay  or,  Townsend, 
TuthilU  Vache,  Van  Schoonhoven,  Ward,  Warren,  Wa- 
terbury*  White,  Willard,  Witbeck,  Wood,  Worden,  W. 
B.  Wright,  Yawger,  Young,  Youngs— 100 

NAYS—  viessrs  Bergen,  Conelv,  Dubois,  E.  Hunting- 
ton, Jordan,  Marvin,  Nicholas,  O'Conor,  Khoades.Kug- 
€les,  K.  Spencer,  Tallmadge— 12. 

Mr.  CROOKER  called  for  the  yeas  and  nays 
on  the  resolution  as  amended,  instructing  the 
committee  of  the  whole  to  make  32  single  sen- 
ate districts — term  of  office  two  years,  all  the 
senators  to  be  elected  at  once, — audit  was  adop- 
ted, ayes  92,  noes  19. 

Mr.  BROWN  moved  that  the  Convention  go 
into  committee  of  the  whole  on  the  report  of 
committee  number  one. 

The  motion  to  go  into  committee  prevailed, 
and  Mr.  PATTERSON  resumed  the  chair,  and 
announced  that  the  article  would  be  amended  in 
accordance  with  the  instructions  of  the  Conven- 
tion. 

Mr.  HUNT  moved  to  make  members  of  the 
Assembly  elective  "biennially"    Lost. 

Mr.  TAGGART  moved  to  make  the  members 
of  Assembly  136  in  number. 

Mr.  PENNIMAN  moved  144. 

Mr.  MURPHY  148. 

The  question  was  taken  on  the  highest  num. 
ber  first,' and  the  amendments  of  Messrs.  MUR- 
PHY and  PENNYMAN  were  rejected. 

Mr.  CONELY  moved  140  members.  Lost. 
The  proposition  for  136  was  also  lost. 

Mr.  A.  W.  YOUNG  moved  130.    Lost. 

Mr.  S WACKHAMER,  with  a  view  of  estab- 
lishing biennial  sessions  hereafter,  moved  to  in- 
sert the  word  "  biennial"  as  the  term  of  service 
of  the  assembly.    Lost. 

Mr.  SIMMONS  moved  a  substitute  for  the 
section,  to  provide  that  the  Senate  shall  consist 


of  32  members,  who  shall  be  chosen  for  four 
"years,  and  the  Assembly  of  123  members,  who 
shall  be  elected  for  two  years;  that  the  senators 
shall  be  elected  by  double  districts,  and  that  the 
legislative  sessions  shall  be  held  every  second 
year. 

The  CHAIR  ruled  the  substitute  out  of  order, 
as  inconsistent  with  the  instructions  given  to  the 
committee. 

The  fifth  section  was  then  taken  up,  as  fol- 
lows:— 

Substitute  the  following  for  section  five: 

$5  The  State  shall  be  divided  into  thirty-two  dis- 
tricts, to  be  called  Senate  districis,  each  of  which  shall 
choose  one  Sen  »tor.  The  districts  shall  be  numbered 
from  one  to  thirty-two  inclusive. 

District  No.  1  shall  consist  of  the  counties  of  Suffolk 
and  Queens 

District  No.  2  shall  consist  of  the  counties  of  Kings 
and  Richmond. 

District  No.  3  shall  consist  of  the  firs',  second,  third? 
fourth,  fifth  and  sixth  wards  of  the  city  a..d  county  of 
New  York. 

District  So.  4  shall  consist  of  the  seventh,  tenth, 
thirteenth  and  fourteenth  wards 

District  No.  5  shall  consist  of  the  eighth,  ninth,  and 
fifteenth  wards 

District  No.  6  shall  consist  of  the  eleventh,  twelfth, 
sixteenth,  seventeenth  and  eighteenth  wards. 

District  No  7  shall  consist  of  the  counties  of  West- 
chester, Putnam  and  hock  land. 

District  No.  8  shall  consist  of  the  counties  of  Dutch- 
ess and  Columbia. 

District  No  9  shall  consist  of  the  counties  of  Orange 
and  Sullivan 

District  No.  10  shall  consist  of  the  counties  ot  Ulster 
and  Greene. 

District  yio.  li  shall  consist  of  the  counties  of  Alba- 
ny and.  Schenectady. 

District  i\o.  12  shall  consist  of  the  county  of  Rens- 
selaer. 

District  No  13  shall  consist  of  the  counties  of  Wash- 
ington and  Saratoga 

District  No.  14  shall  consist  of  the  counties  oi  War 
r^n,  Essex  and  Clinton. 

District  No.  15  shall  consist  of  the  counties  of  Wash- 
ing* on  and  Saratoga. 

District  No.  16  shall  consist  of  the  counties  of  Herki- 
mer Hamilton,  Fulton  and  Montgomery. 

District  No  17  shall  consist  of  the  counties  of  Scho- 
harie and  Oisego. 

District  No.  IS  shall  consist  of  the  counties  of  Dela- 
ware and  Chenango. 

District  No.  19  shall  consist  of  the  county  of  Oneida. 

District  No.  20  shall  consist  of  the  counties  of  Madi- 
son, and  Oswego. 

District  No.  21  shall  consist  of  the  counties  of  Jeffer- 
son and  Lewis. 

Iiistrict  No.  22  shall  consist  of  the  county  of  Onon- 
dag* 

District  No.  23  shall  consist  of  the  counties  of  Cort- 
land, Broome  and  Tioga. 

District  No.  24  shall  consist  of  the  counties  of  Cay 
uga  and  Wayne 

District  No.  25  shall  consist  of  the  counties  of  Tomp- 
kins, Seneca  and  Chemung. 

District  No  26  shall  consist  of  the  counties  of  Steu- 
ben and  Yates 

District  No   27  shall  consist  of  the  county  of  Monroe. 

District  No  28  shall  consist  of  the  counties  of  Or- 
leans, Genesee  and  Niagara 

District  No.  29  shall  consist  of  the  counties  of  On- 
tario *nd  Livingston. 

District  No  30  shall  consist  of  the  counties  of  Alle- 
gany and  Wyom*"ig 

District  No.  31  shall  consist  of  the  county  of  F.na. 

District  No.  32  shall  consist  of  the  counties  of  Chau- 
tauque  and  Cattaraugus. 

Mr.  JORDAN  moved  to  substitute  for  the 
first  sentences,  the  words— ''the  legislature 
shall  at  their  next  session  divide  the  state  into 
thirty-two  senatorial  districts,  to  be  composed  of 
contiguous  territory,  in  as  near  a  compact  form 
as  may  be  without  dividing  counties*" 
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Mr.  J.  said  this  amendment  was  for  the  pur- 
pose of  avoiding  a  lengthened  discussion  on  the 
apportionment  of  members. 

Mr.  R.  CAMPBELL  briefly  opposed  the  a- 
mendment, 

Mr.  .STOW  moved  to  strike  out  the  words 
"without  dividing  counties,"  and  insert  "  with- 
out dividing  assembly  districts  "♦ 

Mr.  TAGGART  followed,  and  was  just  en- 
tering  upon  the  substantial  part  of  his  argu- 
ment, when 

The  CHAIRMAN  announced  the  expiration 
of  his  alloted  five  minutes. 

Mr.  WORDEN  moved  that  the  gentleman  be 
allowed  to  proceed. 

Mr.  KENNEDY  inquired  if  the  committee 
could  give  the  gentleman  leave  to  proceed  in  op- 
position to  a  rule  established  by  the  Convention. 

The  CHAIRMAN  replied  that  it  could  only 
be  done  by  unanimous  consent. 

Mr.  SIMMONS  (emphatically)— That  rule 
must  be  altered,  or  I  shall  cease  to  be  a  member 
of  this  body.     [Laughter,] 

Mr  WORDEN  inquired  if  the  Convention 
could  impose  such  a  rule  on  this  comm  ttee? 

The  CHAIRMAN  supposed  it  could. 

Mr.  RICHMOND  moved  that  the  committee 
rise  and  report,  with  a  view  of  reconsidering  that 
rule  in  Convention. 

Mr.  TAGGART  said  with  great  earnestness, 
and  on  that  I  call  for  the  yeas  and  nays.  [Laugh- 
ter,  and  cries  of  *'  oh,  you  can't  have  the  yeas 
and  nays  in  committee.'"] 

The  CHAIR  put  the  question  on  rising,  and 
it  was  lost. 

The  question  then  recurred  on  the  amendment. 

Mr.  HOFFMAN  hoped  it  would  be  lost.  It 
never  would  do  to  send  this  apportionment  to 
the  legislature. 

Mr.  TAGGART  inquired  if  the  rule  would 
preclude  him  from  going  on  now. 

The  CHAIR  supposed  it  did. 

Mr.  TAGGART  inquired  if  a  member  could 
only  speak  once  in  committee  of  the  whole. 

The  CHAIR  replied,  but  once  to  the  same 
question. 

Mr.  TAGGART  desired  the  Chair  to  read 
the  rule. 

The  CHAIR  read  the  rule,  as  follows  : 

"  When  the  Convention  shall  be  in  committee  of  the 
whole  on  the  report  of  Committee  No  One,  the  mem- 
bers engaged  in  deb  ite  shall  not  be  allowed  to  speak 
more  than  five  minutes  on  ai)y  one  question." 

The  CHAIR  construed  this  rule  as  restricting 
members  to  five  minutes  on  any  question. 

Mr.  CHATFIELD  appealed  from  the  deci- 
sion. 

Mr.  CLYDE  said  perhaps  he  might  be  in- 
dulged for  a  few  moments.  [A  Voice,  "  Oh 
you  can  talk  all  day  on  that."]  He  had  no  de- 
sire to  talk  all  day,  nor  even  five  minutes.  He 
was  one  of  the  number  that  voted  the  other  day 
for  what  was  called  "  the  gag."  He  had  not 
occupied  the  floor  himself,  and  there  were,  at 
least  ninety  others  there  who  had  not  occupied 
the  floor  one  hour  of  the  eight  weeks  of  the  ses- 
sion. Perhaps  many  of  the  ninety  were  as  ca- 
pable of  occupying  the  floor  as  many  of  those 
who  had  consumed  so  much  time,  but  they  had 
been  silent  listeners  j  they  had  sat  here  to  be  in- 
structed. ■ 


The  CHAIR  interposed.  The  only  question 
was,  "  shall  the  decision  of  the  Chair  stUnd  as 
the  judgment  of  the  committee  ?" 

Mr.  CLYDE  only  desired  to  say  that  he  wasf 
willing  the  ''gag"  should  be  removed,  but  he 
hoped  the  gentlemen  who  should  hereafter  con- 
sume the  time  would  be  held  responsible,  and  not 
the  convention.  He  wished  the  people  to  under- 
stand that. 

Mr.  TAGGART  had  entirely  misunderstood 
the  application  of  the  five  minute  rule.  He  was 
not  aware  that  those  gentlemen  who  had  occu- 
pied two-thirds  of  the  time  for  the  last  five  or  six 
weeks,  intended  or  designed — for  it  was  those 
gentlemen  who  had  adopted  this  rule — to  bind 
others  up  to  five  minute  speeches,  with  no  op- 
portunity to  speak  again  on  the  same  question. 
He  had  merely  intended  to  make  a  statemantby 
figures,  and  to  say  that  half  of  the  representa- 
tives on  the  floor  were  brought  here  by  1,061,- 
000  persons,  while  the  other  half  was  brought 
here  by  a  population  of  1,333,000. 

Mr.  STRONG  and  Mr.  KENNEDY  called  to 
order 

Mr.  TAGGART  insisted  that  the  point  of  or- 
der  should  be  put  in  writing. 

Mr.  KENNEDY'S  point  of  order  was  read. 
It  was  that  the  gentleman  from  Genesee  was 
debating  the  subject  matter  of  the  apportion- 
ment, when  the  pending  question  was  an  appeal 
from  the  decision  of  the  Chair,  on  a  point  of  or- 
der. 

The  CHAIR  ruled  that  the  gentleman  from 
Genesee  was  not  in  order. 

Mr.  WORDEN  (to  Mr.  Taggart)  :  Appeal 
from  that.     (Laughter). 

The  CHAIR  again  said,  the  question  is  on 
the  appeal. 

Mr.  RHOADES  (who  had  just  entered  the 
House)  desired  to  know  what  the  decision  was 
from  which  the  appeal  was  taken. 

The  CHAIR  recapitulated  the  circumstances. 

Mr.  RHOADES  enquired  if  in  speaking  they 
could  adopt  the  ;' ride  and  tie"  system.  If  so, 
perhaps  the  gentleman  from  Genesee,  having 
exhausted  his  5  minutes,  could  get  a  colleague 
to  continue  his  argument  for  5  minutes  more, 
and  then  another  for  5  minutes  more,  and  so  on. 

Mr.  WARD  sustained  the  chair ;  but  he 
would  take  occasion  to  remark  that  the  time  to 
which  gentlemen  were  limited  was  much  too 
short. 

Mr.  TILDEN:  That  is  not  in  order.  (Laugh, 
ter). 

The  CHAIR  so  ruled. 

Mr.  WARD  was  satisfied  that  he  was  not.-— 
But  he  hoped  the  gentleman  from  Genesee  might 
be  allowed  to  go  on  and  complete  his  speech. 

Mr.  HARRIS  said  if  he  had  occupied  the 
chair,  perhaps  he  should  have  felt  constrained 
to  make  the  same  decision  ;  but  he  should  vote 
against  sustaining  the  Chair,  nevertheless — for 
the  rule  was  abused.  It  was  a  seli- censure  on 
this  body.  He  was  for  a  strict  construction  of 
the  rule,  as  limiting  the  entire  body  to  ijve  min- 
utes discussion  on  every  question.  Such  a  rule 
should  receive  such  a  construction,  and  no  other. 
He  was  one  of  those  to  whom  the  gentleman 
from  Columbia  (Mr.  Clyde)  had  alluded— whc 
had  not  occupied  one  hour  of  the  time  of  the 
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Convention.    He  had  listened,  and  with  some" 
pain  *day  after  day — 

The  CHAIR: — The  gentleman  is  not  in  order. 
t  [Laughter  J 

Mr.  HARRIS  asked  to  be  indulged  a  moment 
— [Cries  of  "  No,  no,") — but  the  opposition 
ceasing,  went  on  to  say,  if  he  must  return  to  the 
subject  immediately  before  the  committee,  that 
he  could  not  make  the  remarks  he  desired  to 
make  there  j  but  he  did  desire  to  say  a  word  or 
two  on  those  frequent  lectures — 

Mr,  WORDEN: — Oh,  we  know  what  you 
would  say. 

Mr,  HARRIS  said  he  was  persuaded,  with 
this  "  gag"  upon  them,  they  could  not  proceed 
with  their  business.  He  thought  they  had  bet 
ter  rise  and  report  back  to  the  House,  that  there 
they  might  retrace  their  steps.  Having  made  a 
silly  rule,  they  should  at  once  rescind  it. 

Mr.  JONES  said  he  did  not  vote  for  this  rule, 
and  therefore  was  not  responsible  for  it.  He 
was  however  sorry  to  hear  the  remarks  of  the 
gentleman  from  Albany,  denouncing  the  rule  as 
absurd  and  silly.  It  was  a  reflection  on  the 
majority  that  passed  the  rule. 

Mr.  KENNEDY  remarked  that  they  deserved 
such  reflections. 

Mr.  JONES  regretted  also  to  hear  the  gentle- 
man from  Albany  say,  because  he  believed  the 
rule  was  silly  and  absurd,  that  he  should  vote 
against  sustaining  the  Chair,  and  thereby  put 
the  Chair  in  a  wrong  position.  There  was  an- 
other mode  of  correcting  the  evil.  It  was  to  re- 
turn to  the  House,  and  if  the  rule  was  silly  and 
absurd,  reconsider  and  reject  it.  The  Chair  had 
decided  correctly,  under  the  rule  ;  and  could 
not  have  decided  otherwise.  It  was  for  the  com- 
mittee to  say  if  the  Chair  had  not  decided  cor- 
rectly-     He  hoped  the  decision  would  stand. 

Mr.  STETSON  said  he  had  nothing  more  to 
say,  for  the  gentleman  from  New- York  had  just 
uttered  what  he  desired  to  say.  He  thought  the 
Chair  should  not  be  made  the  "scape  goat"  in 
this  matter. 

Mr.  WORDEN  said  whatever  they  might 
heretofore  have  thought  of  this  rule,  they  would 
now  see  that  it  would  not  work  well.  It  was 
not  calculated  to  promote  progress  in  their  bu- 
siness,— that  they  could  all  see.  [A  voice — aye, 
that's  the  rub.]  But  he  respectfully  asked  the 
gentleman  from  Otsego  to  withdraw  his  appeal. 

Mr.  TALLMADGE  hoped  it  would  not  be 
withdrawn.  He  hoped  the  vote  would  be  taken 
upon  it.  He  voted  against  the  rule  in  the  house, 
for  the  reason  that  he  deemed  it  indiscreet.  The 
parliamentary  rule  required  them  to  consider 
propositions  in  committee  of  the  whole,  and 
then  the  convention  passed  a  law  which  pre- 
vented their  executing  the  rule !  He  was  against 
the  rule,  though  in  favor  of  sustaining  the  deci- 
sion of  the  Chair. 

Mr.  VAN  SCHOONHOVEN  had  no  doubt 
the  rule  had  acted  beneficially,  for  by  this  time 
it  must  have  convinced  them — 

The  CHAIR  interposed.  The  gentleman  was 
not  in  6rder.     [Laughter.] 

Mr.  VAN  SCHOONHOVEN  had  supposed 
that  the  whole  merits  were  involved  ;  but  he 
felt  bound  to  say  that  the  Chair  was  right,  for 
the  rule  undoubtedly  cut  off  every  man  at  t.e 
*ead  of  five  minutes,  and  they  had  already  seen 


the  impropriety,  not  t">  say  the  injustice, of  such 
a  rule.  [Cries  of  order.]  He  thought  censure 
upon  the  gentleman  from  Albany  unjust.  Did 
it  follow  simply  because  the  rule  was  adopted 
by  this  Convention,  that  it  was  not  a  silly  rule  ? 
Might  not  the  Convention  adopt  a  silly  rule  ? — * 
[Loud  cries  of  ''  Order."]  He  hope  1  they 
should  go  back  to  the  house  and  rescind  this 
rule.  He  moved,  with  that  view,  that  the  com- 
mittee rise  and  report. 

Mr.  NICHOLAS  (with  some  warmth)  said 
he  scarcely  ever  called  for  the  previous  question, 
but  he  was  inclined  to  do  it  now.  [Laughter, 
and  cries  of  "  Oh!  you're  in  committee  of  the 
whole  "] 

The  motion  to  rise  was  then  put  and  lost. 

Mr.  MURPHY  said  he  was  reluctant  to  say 
anything  on  this  occasion,  but  he  should  be 
wanting  in  duty  to  himself  if  he  did  not  do  so, 
as  he  voted  for  this  rule,  and  if  he  permitted  the 
gentleman  from  Albany  to  pass  unnoticed — 

Mr.  VAN  SCHOONHOVEN  :  Is  the  gentle- 
man  in  order  ? 

Mr.  MURPHY :  I  am  replying  to  the  gentle- 
man  fiom  Albany. 

The  CHAIR :  The  gentleman  from  Albany 
was  called  to  order. 

Mr.  MURPHY  :  But  I  am  replying  to  him  as 
far  as  he  was  in  order.    [Laughter.] 

The  CHAIR  reiterated  his  statement. 

Mr.  MURPHY  was  speaking  of  the  censure 
which  the  gentleman  from  Albany  had  given 
fhose  gentlemen  who  voted  for  this  rule. 

The  CHAIR  could  not  know  that  a  gentle- 
man would  be  out  of  order  until  the  disorderly 
words  were  uttered. 

Mr.  MURPHY  thought  if  gentlemen  would 
hear  what  he  had  to  say,  they  would  not  think 
him  out  of  order.  He  concurred  in  the  view  the 
Chair  had  taken  of  this  rule.  [A  voice — 
"  That's  in  order."]  He  could  not  vote  to  re- 
verse the  decision  of  the  Chair.  He  trusted 
there  was  no  gentleman  on  that  floor  that  would. 
In  the  Convention  they  had  the  previous  ques- 
tion,  was  that  a  if  self-censure"  on  the  Conven- 
tion ?  The  committee  had  no  previous  question, 
and  hence  the  adoption  of  some  such  rule  by  the 
Convention  was  the  proper  way  to  put  some  re- 
striction on  debate.  [Loud  cries  of  "  order" 
and  "  question!"] 

Mr.  SIMMONS  rose  amidst  loud  cries  of 
*'  question,"  and  said  he  should  vote  against  any 
decision  by  which  the  liberty  of  speech  was  ta- 
ken away.  He  held  that  a  tive  minute  limitation 
was  the  same  thing.  This  rule  was  invalid — it 
was  unconstitutional  [Laughter].  The  Chair 
had  no  right  to  enforce  any  such  rule.  [Re- 
newed laughter].  The  Chair  ought  to  hold 
the  rule  to  be  a  nullity. 

Mr.  HAWLEY:  I  rise  to  a  point  of  order. 
[Laughter.] 

Mr.  SIMMONS  (with  great  earnestness)  : 
Well,  put  it  in  writing. 

Mr.  RICHMOND  (with  some  vehemence): 
Yes,  I  insist  that  the  gentleman  shall  put  it  in 
writing.  [Renewed laughter]. 

Mr.  KENNEDY  desired  to  ask  what  con- 
struction the  Chair  would  put  on  the  rule  if  his 
decision  should  be  reversed  on  this  appeal? 

The  CHAIR  replied,  that  all  the  members  of 
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the  committee  could  not  speak  more  than  five 
minutes. 

Mr.  KENNEDY:— That  is  that  the  whole  de- 
bale  on  every  question  will  be  restricted  to  five 
minutes? 
'      The  CHAIRMAN:— Yes. 

Mr.  KENNEDY:— I  thought  so.  [A  voice— 
"  oh,  but  the  constitution  guarantees  the  liberty 
of  speech."] 

Mr.  SIMMONS  said  the  existence  or  non-ex* 
istence  of  a  rule  on  which  the  Chair  had  deci- 
ded,  was  a  question  of  fact.  [A  voice—"  that's 
a  fact."]  It  was  not  denying  the  expediency  of 
the  rule;  but  he  denied  the  power  of  the  Con- 
vention to  make  such  a  rule,  and  he  denied 
therefore  that  such  a  rule  was  in  existence. 
[Laughter.] 

Mr.  JORDAN  called  to  order.  [Laughter.] 
They  could  not  reach  this  matter  in  this  way. 

Mr.  WORDEN:—  Reduce  it  to  writing. 

Mr.  SIMMONS: — You  may  always  impeach 
a  record  if  it  does  not  exist.  [Laughter.]  Now 
he  again  asked,  can  the  Convention  pass  a  law 
that  would  cut  off  all  but  a  dozen  members  who 
speak  pretty  fast  from  participating  in  debate? 
He  thought  it  very  strange  that  a  Convention 
like  this  should  be  required  to  transact  the  im- 
portant business  of  making  a  constitution  with- 
out debate.  He  never  was  more  surprized  than 
when  he  heard  of  this  rule,  except  perhaps 
when  he  heard  that  no  reasons  were  to  be  given 
with  reports.  [Laughter — cries  of  "  order."] 
Well,  I've  just  got  through.  [Renewed  laughter.] 

Mr.  LOOMIS  said  his  construction  was  that 
it  limited  all  debate  on  each  question  to  five 
minutes.  He  thought  that  was  the  strict  literal 
constrution  of  the  rule.  [Laughter.]  But  the 
next  question  was  does  it  apply  to  the  members 
or  to  the  speech  ?  [Renewed  laughter.]  If  to 
the  speech,  a  member  could  speak  as  often  as 
he  could  get  the  floor  for  five  minutes  each  time. 
Did  it  mean  that  the  member  or  the  speech 
should  be  five  minutes  long?  [Roars  of  laugh- 
ter.] He  believed  the  object  was  to  limit  each 
speech  to  five  minutes,  but  they  must  take  the 
rule  according  to  its  strict  construction. 

Mr.  SWACKHAMER  spoke  in  support  of 
the  decision  of  the  Chair.  He  hoped  it  would 
be  sustained,  and  that  thus  the  gentleman  from 
Albany  be  rebuked. 

Mr.  WORDEN  did  not  think  it  was  so  strin- 
gent a  rule  as  gentlemen  imagined.  He  thought 
gentlemen  by  being  a  little  technical  could  avoid 
it*  The  rule  provides  that  no  member  shall 
speak  more  than  five  minutes  to  the  subject,  but 
after  speaking  five  minutes  to  the  question,  they 
could  talk  as  long  as  they  pleased  "on  matters 
and  things  in  general."     [Laughter.] 

Mr.  BRUCE  desired  to  say  that  he  was  glad 
this  appeal  was  taken.  He  believed  it  would 
have  a  good  'effect.  They  were  there,  as  he 
viewed  the  matter,  adopting  the  Homcepathic 
system.  [Laughter.]  They  were  endeavoring 
to  cure  long  speeches  by  making  short  ones.— 
[Renewed  laughter  ] 

Mr.  C HATFIELD  had  taken  the  appeal  be- 
cause  from  his  reading  of  the  rule  he  was  satis* 
fied  it  was  this,  that  no  one  subject  should  re- 
ceive more  than  five  minutes  discussion,  and, 
therefore,  the  gentlemen  who  first  got  the  floor 
would  have  all  the  debate  to  himself.     Taking 


that  construction,  he  could  not  agree  with  the 
Chair  that  every  gentleman  could  make  a  sin- 
gle speech  of  five  minutes  length. 

Mr.  SALISBURY  enquired  if  the  gentleman 
was  in  order?     [Laughter.] 

The  CHAIR  supposed  he  was  in  order. 

Mr.  CHATFIELD  did  not  intend  to  be  out  of 
order. 

Mr.  SALISBURY  said  the  gentleman  was 
discussing  the  merits  of  the  question,  and  that  is 
out  of  order  here.  [Laughter  and  cries  of  "yes, 
always."] 

Mr.  CHATFIELD  replied,  concluding  with 
the  remark  that  the  appeal  had  worked  out 
what  he  desired,  and  now  he  withdrew  it. 

The  question  was  then  put  on  rising  and  re- 
porting, which  was  lost — 40  voting  in  the  affir- 
mative and  43  in  the  negative. 

The  CHAIRMAN  then  stated  the  question  to 
recur  on  the  amendment  to  the  amendment  (Mr. 
Stow's). 

Mr.  RICHMOND  did  not  want  to  take  up 
much  time — [Several  voices,  ,{You  can't"] — and 
he  rose  rather  to  say  that  it  was  impossible  for 
any  man  to  say  all  that  it  might  be  desirable  ta 
say  on  this  most  important  of  all  the  questions 
that  had  been  before  this  body,  in  the  short  time 
allowed  to  each.  He  denounced  the  rule  which 
made  this  impossible,  as  designed  to  shut  out 
from  public  view  the  gross  injustice  and  par- 
tiality of  the  system  sought  to  be  forced  on  the 
people  of  this  state — a  system  which  his  col- 
league (Mr.  Taggart,)  had  shown  g;ave  to  a 
minority  of  the  whole  people  the  election  of  a 
majority  of  the  legislature.  And  this  was  a 
subject  on  which  the  majority  here  had  voted 
there  should  be  no  debate,  alter  having  allowed 
the  widest  range  on  a  subject  in  regard  to  which 
the  people  of  the  state  had  not  expressed  the 
slightest  interest :  he  alluded  to  the  subject  of 
the  qualifications  of  a  Governor.  This  was  a 
course,  he  insisted,  which  would  have  shakei* 
the  strongest  monarchy  in  Europe  [Whilst 
proceeding  in  this  manner,  the  Chairman's  ham- 
mer announced  that  the  gentleman's  five  minutes, 
were  up.] 

The  CHAIR  stated  the  question  to  be  on  the* 
amendment  of  Mr.  Stow  to  that  ot  Mr.  Jordan^ 
the  latter  proposing  to  refer  the  matter  of  dis- 
tricting the  state  to  the  legislature  without  divi- 
ding counties — the  former  to  prohibit  only  Xho- 
division  of  Assembly  districts. 

Mr.  RUGGLES  urged  that  the  committee 
should  not  pass  upon  this  amendment  without 
first  going  over  this  arrangement  of  districts, 
and  seeing  whether  some  of  these  inequalities 
could  not  be  adjusted.  He  adverted  to  the  ine- 
qualities  in  the  first  and  eighth  districts,  and 
suggested  a  mode  in  which  one  at  least  of  these 
might  be  remedied.  In  order  to  afford  time  to 
look  over  this  arrangement  in  detail,  he  moved 
that  the  committee  rise  and  report  progress. 

The  committee  rose,  and  had  leave  to  sit  a- 
gain. 

THE  FIVE  MINUTE  RULE. 

Mr.  WARD  now  moved  a  reconsideration  ot 
the  five  minute  rule. 

The  rule  forbidding  this,  without  notice. 

Mr.  KENNEDY  offered  a  resolution  rescind- 
,  ing  the  rule  in  question. 
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Mr.  R.  CAMPBELL  vindicated  the  motives  -j 
of  those  who  had  voted  with  him  for  this  rule. 
He  intended  no  censure  on  any  member  in  par- 
ticular ;  but  he  felt  that  too  much  time  had 
been  taken  up  in  debate,  and  that  the  few  were 
disposed  to  put  the  gag  on  the  many  by  occupy- 
ing the  time  themselves.  He  honestly  believed 
that  there  was  a  disposition  to  consume  lime— 
and  little  for  business.  It  might  have  been  a 
mistake  in  him  and  others,  who  like  him  were 
inexperienced  in  parliamentary  proceedings,  to 
suppose  that  the  rule  would  expedite  business — 
but  that  such  was  their  object,  he  had  no  doubt; 
and  for  one  he  repelled  the  imputations  that  had 
been  thrown  out  upon  the  motives  that  induced 
the  majority  to  adopt  it 

Mr.  CLYDE  also  voted  .for  the  rule  in  good 


Mr.  JONES  repeated,  that  he  was  not  in  the 
habit  of  imputing  wrong  intentions  to  fellow 
members — much  less  to  the  gentleman  from  Al- 
bany, whom  he  had  found  uniformly  courteous 
in  debate,  and  elsewhere.  He  did  say  that  he 
regretted  to  hear  that  gentleman  apply  the  words 
silly  and  absurd  to  a  resolution  of  this  bo  ly. — 
But  it  was  far  from  his  intention  to  impute  to 
the  gentleman  a  desire  to  reflect  on  the  charac- 
ter of  that  body. 

Mr.  HARRIS  never  allowed  himself,  in  a  bo- 
dy like  this,  to  use  language  of  a  personal  cha- 
racter, and  was  never  willing  to  understand 
others  as  using  language  of  a  personal  charac- 
ter towards  himself.  He  did  not  so  understand 
the  gentleman  from  New  York.  He  did  say  in 
committee,  what  he  said  when  he  came  in  the 


faith — and  With  no  ill  feeling  towards  any  mem-    other  day  to  those  around  him,   and  found  that 
ber  of  the  Convention.     He  fell   with  the  gen-  I  such  a  rule  had  been  adopted,   that  it  was  ab- 


tlemln  from  Steuben,  that  a  great  deal  too  much 
time  had  been  occupied  in  debate — and  more 
than  members  engaged  in  it  were  aware  of 
themselves,  under  the  interest  they  seemed  to 
put  in  the  questions  before  us.  His  desire  was 
lo  set  along  with  business  as  fast  as  possible, 
and  to  give  the  people  a  little  time  to  look  at 
the  new  constitution*  that  they  might  vote  un- 
derstandingly  on  it.  He  was  convinced  hovvev- 
er,  that  the  rule  would  not  facilitate  business, 
and  he  was  willing  it  should  be  rescinded.  But 
he  would  not  promise  that  he  would  not  hereaf- 
ter vote  for  another  gag  if  he  found  it  necessa- 
ry ;  and  he  should  do  it  conscientiously  and  fear- 
lessly. 

Mr.  WORDEN,  in  reply  to  remarks  by  Mr. 
Jones  in  committee,  said  he  did  not  see  in  the  re- 
marks of  the  gentleman  from  Albany,  (Mr.  Har- 
ris) anything  implying  disrespect  lor  this  body  : 
and  knowing  that  gentleman  as  well  as  Mr.  W. 
did,  knowing  his  uniform  courtesy  of  manner  and 
propriety  in  debate,  he  knew  that  no  such  dis- 
respect was  intendei.  He  only  understood  the 
gentleman  to  intend  to  express  his  judgment  that 
the  rule  was  indiscreet  and  unwise.  And  per- 
haps the  gentleman  was  right  in  saying  that  it 
was  unwise;  but  that  was  not  saying  more  than 
might  be  said  even  of  deliberative  bodies.  Mr. 
W.  was  strongly  inclined  to  vote  for  the  rule 
himself,  when  it  was  offered  ;  and  if  he  had,  he 
should  not  have  inferred  from  the  remarks  of 
the  gentleman,  any  intended  offence.  And  he 
hoped  that  gentleman  would  understand  that  he 
was  too  well  appreciated  here  to  make  it  neces- 
sary for  him  to  vindicate  himself  from  the  im- 
putation of  intending  disrespect  of  the  majority 
who  adopted  the  resolution. 

Mr,  BURR  was  understood  to  say  that  he  was 
satisfied  the  rule  would  not  answer  the  purpose, 
and  was  therefore  willing  to  rescind  it—believ- 
ing that  when  gentlemen  were  bent  on  delaying 
the  progress  of  busines  in  such  a  body,  they 
would  find  the  ways  and  means  to  do  it,  adopt 
what  rules  you  would. 

Mr.  JONES  inferred  from  the  remarks  of  the 
gentleman  from  Ontario,  that  he  (Mr.  J.)  had 
used  language  implying  a  charge  that  the  gen- 
tleman from  Albany  had  some  bad  motive,  or 
wrong  intention  in  what  he  said  of  this  rule. — 
Mr.  J.  was  not  in  the  habit  of  doing  that. 

Mr.  WORDEN  disclaimed  any  intention  to 
convey  such  an  idaa. 


surd  and  silly.  He  did  not  retract  it.  He  re- 
peated it  now.  And  -he  appealed  to  the  recol- 
lection of  the  house  to  say  if  it  had  not  proved 
to  be  so.  It  had  no  sooner  been  adooted  than 
a  resolution  was  offered  which  took  the  whole 
subject  in  debate  from  the  committee  of  the 
whole,  and  left  the  debate  -to  go  on  in  Conven- 
tion without  restriction.  Mr.  H.  went  to  argue 
against  all  rules  restrictive  of  debate.  He  did 
not  regard  the  time  we  had  spent  in  discussing 
the  cardinal  principles  of  government,  (though 
it  had  led  to  no  result  except  to  show  that  the 
old  constitution,  so  far  as  we  had  it  under  re- 
view, could  not  be  improved)  as  time  lost.  On 
the  contrary,  he  should  regard  it  as  time  well 
spent,  if  it  resulted  in  recalling  public  attention 
to  the  great  principles  of  the  free  government 
under  which  we  lived,  and  should  have  led  to  a 
proper  appreciation  of  their  value.  Nor  did  he 
believe  that  these  gag  rules  ever  had  the  effect 
to  curtail  debate.  No  man  ever  yet  labored  lon^ 
with  a  speech  which  he  desired  to  make  in  a 
deliberative  body,  You  might  choke  him  down 
by  the  previous  question,  but  rely  upon  it  he 
would  find  an  opportunity,  pertinent  or  imper- 
tinent, in  order  or  out  of  order,  to  relieve  him- 
self of  it.  All  the  time  spent  in  making  rules 
to  stop  debate  or  to  enforce  them,  was  so  much 
time  lost.  The  only  proper  restraint  in  such  a 
body  was  that  restraint  which  every  man  felt 
called  upon  to  put  in  force  upon  himself,  in  view 
of  his  responsibilities 

Mr.  MURPHY  said  he  proposed  this  rule  be- 
cause he  was  a  friend  of  discussion,  and  because 
he  was  a  friend  of  the  objects  of  this  Conven- 
tion. He  knew  that  if  we  continued  to  make  no 
greater  progress  than  we  had  made,  that  no 
better  plan  could  be  devised  to  defeat  the  ob- 
jects for  which  they  had  convened.  Knowing 
that  we  were  pressed  for  time  to  get  the  new 
constitution  before  the  people,  he  wanted  to  see 
our  labors  terminated  as  soon  as  possible.  He 
wanted  the  new  constitution  to  be  discussed  not 
only  here  but  by  the  people;  and  for  one  he  was 
willing  to  make  an  equitable  distribution  of 
time,  and  g  ve  some  portion  of  it  to  the  people 
i«  well  as  or  'felves.  But  he  put  it  to  gentle- 
man here  to  say  whether  they  believed  it  was 
possible  to  get  through  with  this  constitution,  as 
we  were  going  on,  in  time  to  give  them  that  op- 
portunity? Gentlemen  talked  about  gag — and 
yet  made  no  complaint  of  the  previous  question, 
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which  was  a  more  stringent  rule  than  this.  That 
did  not  apply  in  committee  of  the  whole  — 
And  unless  we  could  restrain  debate  there,  how 
were  the  people  to  have  time  to  re-discuss  and 
review  our  labors?  He  was  a  friend  to  discus- 
sion among  the  people  as  well  as  here,  and  as 
snch  he  should  insist  on  some  such  rule  as  this, 
so  long  as  the  disposition  existed  to  monopolize 
all  the  time  here,  and  leave  no  chance  for  it 
elsewhere. 

Mr.  WATERBURY  explained  his  object  in 
voting  for  this  rule — which  he  confessed  was  to 
stop  this  eternal  discussion,  which  he  thought 
was  calculated  to  wind  up  the  convention  with- 
out  doing  any  thing.  He  was  willing  to  believe 
now,  with  Brother  Harris,  that  he  was  fool 
enough  to  try  to  stop  what  could  not  be  stopped 
— an]  to  retrace  our  steps  and  try  again,  though 
he  could  not  see  where  it  was  to  end. 

Mr.  KENNEDY  hoped  the  excuse  of  the  gen- 
tleman from  Delaware  would  be  taken  as  the 
excuse  of  all  the  rest,  and  that  we  should  now 
come  to  a  vote. 

Mr.  SWACKHAMER  moved  an  adjourn- 
ment. 

Lost — 35  to  45.  [Loud  calls  for  the  "  ques- 
tion."J 

Mr.  SALISBURY  said  he  was  one  of  those 
who  had  had  exhibited  so  little  wisdom  as  to 
vote  for  this  rule  which  had  been  so  severely 
commented  on  by  the  gentleman  from  Albany. 
He  only  rose  to  say  that  he  had  no  pardon  to 
ask  for  a  vote  given  in  perfect  good  faith,  and 
which  he  believed  had  thus  far  had  a  salutary 
effect.  It  showed  at  all  events  to  the  people 
that  there  was  a  majority  here  who  were  wil- 
ling to  go  forward  and  do  the  business  we  were 
sent  here  to  do,  and  they  were  not  to  be  driven 
to  hear  speeches  here  all  the  year  round  about 
matters  and  things  in  general,  to  the  defeat  of 
the  objects  of  the  Convention.  He  trusted  the 
majority  here  would  not  be  frightened  from  the 
pursuit  of  these  objects  ;  but  when  necessary 
would  repeat  this  rule,  until  discussion  was 
brought  within  some  reasonable  limit. 

Mr.  CROOKER  demanded  the  ayes  and  noes 
on  the  resolution.  [Cries  of  "no,"  "no,"  "ques- 
tion," "question."] 

Mr.  SIMMONS  called  for  the  ayes  and  noes. 
He  wanted  to  see  who  was  in  favor  of  the  lib- 
erty of  speech      ['"No,"  "no,"  "question."] 

Mr.  O'CONOR  called  for  the  ayes  and  noes. 
["No,"  "no."] 

Mr.  LOO  MIS,  the  house  being  very  thin, 
moved  an  adjournment.  [Lost,  and  cries  for 
the  "question,"  "question."] 

The  ayes  and  noes  were  then  called,  and  stood, 
ayes  61,  noes  15,  as  follows  : 

AYES— Messrs.  Angel,  H  Backtm,  Bascom,  Bouck, 
Brown,  Bruce,  Burr,  Cambreleng,  Candee,  Chatfielcl, 
Conely,  Cook,  Cornell,  Crooker,  Gebhard,  Graham, 
Greene,  Harris,  Harrison,  Huffman,  Hunter,  Kemble, 
Kennedy,  Kirkland,  Loomis,  McMit,  Marvin,  Miller, 
Morris,  Nellis,  Nelson,  O'Conor,  Parish,  Patterson, 
Penniman,  President,  Khoades,  Richmond,  Kuggles, 
Shaver,  Hhaw,Shepard,  *i:nmons.  W.  H.  Spencer,  Stan- 
ton, Stephens,  Stetson,  Mow,  Taggart,  Tallmadge, 
Tilden,  Tuthill,  VanSchoonhoven,  Ward,  Warren,  Wa- 
terbury,  White,  Willard,  Wood,  Worden,  Yawger, 
Youngs— 61. 

NOES -Messrs.  Bergen,  Clyde,  Dubois,  Flanders, 
A.  Iluntinston,  Hyde,  Jordan,  Kingsley,  Maxwell,  Mur, 
phy,  St.  John,  Salisbury,  Sears,  Swackhamer,  J.  J. 
Taylor— 16. 


So  the  rule  was  rescinded. 

The  Convention  then  took  a  recess. 
AFTERNOON  SESSION. 

The  committee  of  the  whole,  Mr.  PATTER- 
SON in  the  chair,  again  took  up  the  report  of 
committee  number  one. 

The  question  recurred  on  Mr.  Jordan's  a- 
mendment,  as  follows: — 

To  strike  out  all  after  the  word  "  senator,"  in  the 
third  line,  and  insert  as  follows:  ''The  legislature 
shall,  at  its  next  session,  divide  the  state  into  3-2  se  a- 
torial  districts,  to  be  composed  of  con  iguons  terriiory, 
as  nearly  in  a  compact  form  as  may  be,  without  dm* 
ding  counties." 

And  first  on  Mr.  Stow's  amendment,  to  strike 
out  "without  dividing  counties." 

The  amendment  was  rejected. 

Mr.  CAMBRELENG  suggested  that  before 
striking  out,  as  moved  by  Mr.  Jordan,  it  would 
be  better  to  make  the  effort  to  amend  the  sec- 
tion and  make  it  satisfactory.  If  not,  we  could 
then  impose  that  duty  on  the  legislature.  He 
hoped,  as  suggestions  had  been  made  which 
would  improve  the  section,  that  they  would  be 
repeated  now. 

Mr.  PERKINS  had  looked  on  this  apportion- 
ment;  and,  with  two  or  three  corrections,  he 
thought  it  as  satisfactory  an  apportionment  as 
could  be  made  by  any  body  of  men  that  could 
be  sent  here.  Indeed,  he  thought  it  could  be 
more  impartially  made  by  a  convention  like  this 
than  by  any  other  body.  So  far  as  he  had  been 
able  to  discover,  there  was  very  little  of  party 
here,  certainly  as  little  disposition  to  further 
party  ends  as  could  be  expected  to  be  found  in 
any  legislattve  body.  He  thought  we  could  ar- 
range these  districts  without  much  loss  of  time, 
and  without  much  debate,  and  much  more  satis- 
factorily than  any  legislative  body. 

Mr.  R.  CAMPBELL,  in  the  absence  of  the 
Chairman,  [Dr.  Taylor  was  confined  to  his  % 
room  by  indisposition,]  said  that  there  were  in- 
equalities wh  ch  might  be  corrected,  and  he  felt 
authorized  from  what  he  knew  of  the  Chairman's 
views, to  propose  one  or  two  alterations.  At  the 
same  time  it  was  obvious  that  though  we  should 
make  the  apportionment,  now  to  a  mathematical 
certainty,  yet  that  in  five  years  as  great  inequali- 
ties would  present  themselves  as  any  presented 
now — and  hence  that  it  was  not  a  matter  of  great 
importance  that  the  present  arrangement  should 
be  exact.  Indeed  the  principle  of  apportioning 
deficiencies  among  the  increasing  counties  was 
the  only  true  rule  ;  and  that  must  of  course  lead 
to  present  inequalities.  Mr.  C.  concluded  some 
general  remarks,  by  moving  to  take  Richmond 
from  Kings  and  annex  it  to  Suffolk  and  Queens. 
Mr.  HARRISON  opposed  this  motion,  as  at 
war  with  the  true  principle  of  apportioning  dis- 
tricts according  to  contiguity  and  continuity  of 
territory,  and  the  natural  associations  and  rela-  * 
tions  of  counties.  Besides,  he  insisted  that  this 
change  would  leave  a  deficiency  in  the  Snddis 
trict  nearly  as  large  as  now  existed  in  the  1st. 

Mr.  BERGEN  insisted  that  if  the  principle  of 
continuity  was  to  be  carried  out,  Richmond 
would  naturally  go  to  New- York.  Between  the 
two  there  was  a  regular  ferry.  There  was 
none  between  Kings  and  Richmond.  The  peo- 
ple of  these  counties  hardly  know  each  other. 
Besides,  there  was  quite  as  much  connection 
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between  Richmond  and  Suffolk  and  Queens,  as 
between  Richmond  and  Kings.  Again,  Kings 
was  a  rapidly  increasing  county — its  increase 
during  the  last  five  years  being  66  per  cent — a 
greater  ratio  of  increase  than  any  other  part  of 
the  state.  Whereas  the  counties  of  Richmond, 
Queens,  and  Suffolk,  were  about  stationary, 
taken  together. 

Mr.  NICHOLAS  moved  that  the  committee 
rise  and  report  progress,  with  a  view  of  refer- 
ing  this  apportionment  of  the  districts  to  a  select 
committee  of  one  from  each  senate  district. 
Lost. 

Mr.  CHATFIELD  suggested  that  the  com- 
mittee pass  over  this  section,  and  take  up  sec- 
tion 7. 

Mr.  JORDAN  withdrew  his  amendment. 

The  motion  to  annex  Richmond  to  Kings. 
Queens  and  Suffolk,  prevailed. 

This  vote  was  however  reconsidered. 

Mr.  HARRISON  denied  that  Richmond  was 
a  decreasing  county — its  increase  since  the  last 
census  being  proportionably  a  large  one.  He 
denied  that  the  communication  betweenRichmond 
and  Kings  was  so  unfrequent  as  was  represented, 
saying  that  it  was  more  frequent  than  with 
Queens  or  Suffolk.  The  people  of  Suffolk  in 
fact  were  as  little  known  to  the  people  of  Rich- 
mond as  the  people  of  Chautauque.  Again, 
Richmond  and  Kings  had  for  many  years  been 

♦  'Sociated  in  the  same  congressional  district, 
and  the  association  was  a  natural  one.  But  he 
should  not  object  to  this  arrangement  were  it 
necessary  to  produce  equality — but  it  would  not 
do  this,  as  he  had  already  shown.  There  was 
a  deficiency  now  of  16,000  in  the  1st  district. 
Put  Richmond  to  it,  and  it  would  leave  the  2d 
with  a  deficiency  of  13,000. 

Mr.  BERGEN  insisted  that  Kings  county  had 
increased  sufficiently  since  the  last  census  to 
fbrin?  it  up  to  the  ratio.  Besides,  if  we  were 
to  follow  the  principle  of  the  communications 
and  business  relations  of  counties,  Richmond 
ought  to  go  to  New- York — if  the  nearest  terri- 
tory, it  should  be  set  off  to  New-Jersey. 

Mr.  MURPHY  regarded  the  question  as  set- 
tled,though  reconsidered  to  enable  the  gentleman 
from  Richmond  further  to  present  his  views. 
The  committee  had  in  fact  recommended  this 
change  and  the  convention  had  sanctioned  it. 
He  recapitulated  the  positions  taken  by  Mr. 
Bergen  in  regard  to  the  contiguities  and  con- 
nections in  that  region  of  the  state.  He  advert- 
ed in  addition  to  the  large  ratio  of  increase  in 
Kings — to  its  increase  in  the  number  of  buildings 
erected  last  year  in  Brooklyn  alone,  amounting 
to  between  900  and  1000 — whilst  in  New- York 
it  was  between  1100  and  1200-  Besides,  the  in- 
crease of  Kings  in  the  last  five  years  indicated 
that  at  the  end  of  five  years  more  it  would  be 
entitled  to  two  senators.  While  Richmond, 
Queens  and  Suffolk  would  not  probably  exeeed 
the  present  ratio  in  ten  years. 

Mr.  NICHOLAS  here  renewed  his  motion  to 
pass  over  this  section  and  proceed  to  the  7th.*— 
Agreed  to. 

ASSEMBLY  DISTRICTS. 

*  The  7th  section  was  then  read  for  amendment, 
as  follows: — 

f  T.  The  members  of  Assembly  shall  bf  apportioned 
amoog  the  jeveral  counties  of  the  state,  as  nearly  as 


may  be,  according  to  the  number  of  their  respective 
inhabitants,  excluding  aliens,  paupers  and  persons  of 
color  not  taxed,  fand  shall  be  chosen  by  districts.  The 
legislature,  at  its  next  annu  »1  meeting,  shall  divide  the 
several  counties  of  the  state  into  as  many  districts  as 
each  county  respectively  is  now  by  law  entitled  to 
members  of  Assembly,  to  be  called  Assembly  districts, 
and  shall  number  the  same  in  each  county  entitled  to 
more  than  one  member,  from  No  I,  to  the  numb-r  such 
county  is  entitled  to  members  inclusive,  each  of  which 
districts  shall  choose  one  member  of  assembly.  Kach 
Assembly  distric  shall  contain  as  nearly  as  maybe, 
an  equal  number  of  inhabitants,  and  shall  consist  ot 
contiguous  territory,  and  no  town  or  w«rd  shall  be  di- 
vided in  the  formation  of  an  Assembly  district,  except 
such  town  or  ward  may  be  entitled  to  two  or  more 
members. J  An  apportionment  of  members  of  Assem- 
bly shall  be  made  by  the  legislature  at  vs  session  after 
the  return  of  every  enumeration  ;  and  the  Assembly 
districts  in  the  several  counties  of  the  state  shall  t  e  so 
altered  as  to  conform  in  number  to  the  said  apportion- 
ment, and  shall  be  constituted  as  herein  before  direct- 
ed; and  the  apportionment  and  the  districts  shall  re- 
main unaltered,  until  another  enumeration  shall  have 
been  taken  Every  county  heretofore  established,  and 
separately  organized,  shall  always  be  entitled  to  one 
member  of  the  Assembly ;  and  no  new  county  snail 
hereafter  be  erected,  unless  its  population  shall  entitle 
it  to  a  member. 

Mr.  CHATFIELD  moved  to  strike  out  in  the 
4th  line  the  word  "paupers."     Agreed  to. 

He  then  moved  to  strike  out  from  th*»  word 
"taxed,"  in  the  4th  line,  down  to  and  including 
the  word  "members,"  in  the  15th  line,  [included 
in  brackets] . 

Mr.  WORDEN"  suggested  another  proposition 
as  a  substitute,  which  he  read. 

Mr.  CHATFIELD  objected  to  it,  as  covering 
more  ground  than  he  intended.  He  desired  to 
raise  the  distinct  question  of  single  Assembly 
districts. 

The  CHAIR  remarked  that  it  would  be  in  or- 
der, first  to  amend  or  perfect  the  matter  propo- 
sed to  be  struck  out — and  a  refusal  to  strike  out 
would  adopt  the  clause  as  it  stood. 

Mr.  COOK  moved,  as  an  amendment  to  this 
amendment,  to  strike  out,  in  the  fifth  and  sixth 
lines,  the  words,  "  the  legislature,  at  its  next 
annual  meeting,  shall  divide  the  several  counties 
of  the  state,"  and  insert,  "the  board  of  super- 
visors in  each  of  the  counties  in  this  state  shall, 
on  the  first  Tuesday  in  June  next,  divide  their 
counties." 

Mr.  HARRIS  thanked  the  gentleman  from 
Saratoga  for  his  suggestion.  It  was  new  to  Mr. 
H.,  but  struck  him  more  favorably  than  any  he 
had  heard.  It  brought  the  subject  home  to  those 
most  familiar  with  i',  and  would  relieve  the  le- 
gislature of  a  great  burthen. 

Mr.  SHEPARD   suggested  that  this   division       | 
should  be   made  as  early  after   the    adoption  of 
the  Constitution  as  possible.     In   New- York  it 
would  be  a  long  and  laborious  process. 

Mr.  CHATFIELD  enquired  if  the  gentleman 
had  prepared  other  matters  of  detail  to  carry 
out  his  plan? 

Mr.  COOK  had  another  amendment  prepared 
-—but  it  would  not  be  in  order  now. 

Mr.  CHATFIELD  said  he  should  like  to  know- 
how  the  gentleman  proposed  to  establish  the  dis- 
tricts, furnish  proof  of  them,  and  give  them  the 
force  of  law—for  the  proposition  struck  him  as 
a  peculiar  one.  He  was  opposed  to  it  in  toto, 
for  several  reasons.  We  had  already  an  ap- 
portionment for  the  counties,  and  there  was  no 
need  of  incurring  this  additional  expense  of  spe- 
cial meetings  of  boards  of  supervisors  all  over 
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the  state.  But  the  more  serious  objections  were 
that  you  would  get  up  59  gerrymandering  bo- 
dies, to  cut  up  counties  with  reference  rather  to 
party  objects  than  any  thing  else— that  the  elec- 
tion of  supervisors  would  turn  on  this  question 
of  cutting  up  counties  so  as  to  procure  certain 
party  objects — and  instead  of  diminishing  cor- 
ruption and  base  political  conduct  of  men  in  of- 
fice, you  would  in  fact  offer  a  premium  for  it  ? 

Mr.  SWACKHAMER  did  not  suppose  this 
^proposition  would  be  seriously  entertained — or  he 
should  oppose  it  strenuously.  He  would  only 
remark  now  that  if  gentlemen  supposed  the  peo- 
ple favored  the  idea  of  having  as  many  little  lo- 
cal legislatures  as  they  were  counties,  they  were 
entirely  mistaken.  In  Kings  county  they  were 
fairly  rid  ten  down  with  local  legislation.  Be- 
sides, there  was  nothing  like  equality  of  repre- 
sentation  in  the  board  of  supervisors.  One  of 
the  five  towns  in  Kings  (exclusive  of  Brooklyn) 
had  a  population  of  nearly  double  that  of  the 
other  four — and  yet  had  but  one  supervisor  to 
their  four.  This  was  too  important  a  matter  to 
be  entrusted  to  a  little  knot  of  men  elected  for 
other  purposes.  It  was  a  matter  they  had 
nothing  to  do  with,  and  should  not  have,  if  his 
vote  would  prevent  it. 

Mr.  STRONG  had  confidence  in  the  board  of 
supervisors  and  believed  they  were  a  great  deal 
more  competent  to  divide  up  these  counties  than 
the  legislature.  They  too  were  mote  immedi- 
ately responsible  to  their  constituents  Every 
thins:  they  did  was  done  right  under  the  eye  of 
their  constituents  :  and  he  believed  they  would 
make  a  more  equitable  and  fair  division  than 
any  other  body.  We  entrusted  to  them  the  im- 
portant duty  of  equalizing  towns,  and  Who  ever 
heard  of  their  abusing  that  trust.  He  thought 
the  amendment  a  good  one,  and  should  vote  for 
it. 

Mr.  SWACKHAMER'S  objection  to  the 
board  of  supervisors  was  the  rotten  borough 
system  of  representation  under  which  it  was 
constituted.  He  preferred  the  legislature  to  any 
such  body  of  men  to  make  the  division.  And 
if  it  happened  that  the  delegation  from  any  coun- 
ty was  divided  on  any  such  a  question,  we 
should  then  have  an  impartial  body  of  men  from 
all  the  rest  of  the  state  to  settle  the  question. 

Mr.  TAGG  ART,  in  order  first  to  test  the  ques- 
tion  of  single  assembly  districts,  suggested  pre- 
fixing to  the  section,  these  worJs  : — "  The  state 
shall  be  divided  into  123  districts,  to  be  called 
assembly  districts,  each  of  which  shall  elect  one 
member  of  assembly." 

Mr.  CHATFIELD  withdrew  his  proposition. 

Mr.  CROOKER  suggested  that  the  object 
could  be  attained  by  adding  the  word  single  be- 
fore districts,  in  the  fourth  line— and  then  by 
moving  to  strike  out  "and  shall  be  chosen  by 
single  districts."  He  should  vote  against  such  a 
motion,  but  in  order  to  test  the  question,  he 
would  move  to  strike  out. 

This  motion  by  consent,  was  substituted  for 
the  pending  question. 

Mr.  CHATFIELD  took  ground  against  sin- 
gle districts.  He  could  not  perceive  what  the  ad- 
vocates of  this  measure  desired,  or  what  great 
good  was  to  be  accomplished  by  it.  If  the  ob- 
ject was  to  correct  the  action  of  political  parties, 
he  submitted  that;  that  was  a  matter  beyond  our 


province,  unless  some  great  evil  was  to  be  rem- 
edied by  it.  But  would  this  do  it?  Divide 
counties  into  districts  ;  and  yet  in  all  probabili- 
ty your  nominations  for  the  Assembly  would  be 
made  by  county  conventions,  as  now.  He  could 
foresee  great  evils  from  this  system.  Our  coun- 
ties were  all  entireties — distinct  political  identi- 
ties— having  each  an  individuality  of  interest, 
so  far  as  they  could  be  represented  here,  or  so 
far  as  it  was  desirable  to  have  them.  Again, 
your  boards  of  supervisors  were  a  board  of  ad- 
ministrative officers  for  the  whole  county — not 
to  guard  the  interests  of  one  section  of  it,  but 
to  supervise  the  affairs  of  the  whole  county,  t 
Why  break  up  this  identity  of  interest  in  the 
representation  on  this  floor  ?  Must  not  the  in- 
terests  of  counties  suffer  by  having  a  divided 
delegation  here— rsome  of  the  members  refusing 
to  act  with  others  upon  a  county  question,  and 
holding  themselves  responsible  only  to  their 
particular  districts  ?  If  *he  people  had  demand- 
ed this  reform  he  had  never  heard  it.  It  was  a 
subject  that  was  never  brought  to  his  attention 
until  he  came  here.  No  expression  in  favor  of 
it  had  emanated  from  any  convention  in  his 
county.  He  did  not  believe,  as  a  general  thing, 
that  the  people  had  demanded  it-  He  therefore 
turned  the  tables  on  its  advocates,  and  asked 
them  if  the  people  had  not  asked  for  it,  why 
impose  it  on  them  ?  We  had  better  pause  be 
fore  we  break  up  county  lines — making  mince- 
meat of  your  counties  to  accomplish  political 
ends.  He  thought  he  could  see  the  object  Of  all 
this  manoeuvering— -see  where  it  tended— ~di  vine 
its  origin  and  trace  out  its  objects — and  he  was 
here  to  play  second  fiddle  to  no  such  project. 

Mr.  A.  W.  YOUNG  thought  it  was  the  pro- 
vince  of  this  body  to  correct  the  action  of  politi- 
cal partisans;  nay,  he  thought  it  the  duty  of  this 
body  to  guard,  as  far  as  we  could  constitution- 
ally, against  evils  resulting  from  party  spirit 
and  action— for  no  man  could  deny  that  they  af- 
fected for  good  or  for  evil  the  people  of  the 
whole  state.  The  rights  of  minorities  were  en- 
titled to  some  attention  ;  and  he  concurred  fully 
in  the  magnanimous  sentiment,  in  that  respect, 
of  the  gentleman  from  New- York  (Mr.  Morris,) 
Mr.  Y.  contended  that  there  might  be  a  great 
diversity  of  interest  in  a  large  county— a  greater 
diversity  often  than  between  different  counties. 
He  conceded  that  the  people  had  not  been  en- 
tirely unanimous  in  favor  of  single  Assembly 
districts,  yet  the  expression  was  sufficiently 
clear  to  prompt  him  to  make  an  effort  for  it. — 
He  should  not  dare  to  return  to  his  county  with- 
out having  made  the  effort.  He  had  seen  among 
the  proceedings  of  a  county  convention  in  Cayu- 
ga, which  nominated  the  members  from  that 
county,  a  letter  addressed  to  them,  which  they 
answered  affirmatively  in  favor  of  single  dis- 
tricts. He  could  not  say  to  what  extent  such 
expiessions  had  gone — but  the  general  expres-^ 
sion  in  favor  of  single  senate  districts,  carried 
with  it  a  strong  argument  for  single  Assembly 
districts — for  the  one  was  as  essential  toequah- 
ty  of  representation  as  the  other. 

Mr.  PERKINS  concurred  that  it  was  our  duty 
tc  guard  against  the  results  of  party  spirit  in  the 
formation  of  the  constitution.  We  had  already 
county  lines  cutting  up  the  state  into  convenient 
localities  foi  bus4»s©s  without  respect  to  party. 


332 


If  we  put  into  the  constitution  any  thing  having 
a  tendency  to  induce  the  legislature  or  the  super- 
visors of  a  county  to  disregard  these  municipal 
divisions,  we  held  out  direct  inducements  to  a 
re-formation  of  counties  on  party  principles. 
And  the  great  evil  which  he  apprehended  from 
these  single  assembly  districts  was  that  it  would 
be  the  entering  wedge  for  county  divisions,  and 
that  instead  of  56  counties  you  would  have  100, 
and  the  people  would  have  to  incur  the  expense 
of  new  county  buildings,  and  of  all  the  machine- 
ry of  a  new  county  organization.  It  was  inevi- 
table that  divisions  for  political  purposes  would 
lead  to  divisions  for  county  purposes.  And  one 
of  the  greatest  evils  of  past  legislation  had  been 
the  division  of  counties.  He  had  confidence  in 
the  board  of  supervisors — but  no  man  would 
deny  that  the  intrigues  originating  in  boards  of 
supervisors  in  the  appointments  now  given  to 
them,  had  called  for  the  taking  away  of  this 
power  and  giving  it  to  the  people  direct.  Yet, 
here  was  a  proposition  equally  calculated  to  in- 
troduce political  intrigues  and  partialities  into 
boards  of  supervisors  as  any  powers  they  had 
ever  been  clothed  with. 


Mr.  TAGGART  suggested  that  the  gentleman 
was  not  discussing  the  question. 

Mr.  PERKINS  said  this  division  must  be  made 
either  by  the  legislature  or  the  board  of  super- 
visors. He  was  opposed  to  the  division  6T  coun- 
ties by  either — believing  that  the  results  would 
be  equally  mischievous. 

Mr.  WATERBURY  was  willing  to  send  this 
matter  home  to  the  supervisors  of  Delaware. — 
He  believed  they  would  settle  the  matter  arnica- 
bly.  He  liked  this  plan  of  single  districts  -— 
Many  a  man  had  come  here  from  Delaware  that 
would  not  have  come,  had  he  stood  alone.  Mr. 
W.  was  for  having  every  tub  stand  on  its  own 
bottom — and  here  was  an  opportunity  for  those 
who  talked  so  much  about  the  dear  people,  to 
come  right  down  to  them.  We  had  entrusted  a 
great  deal  of  power  to  boards  of  supervisors, 
and  we  had  had  no  reason  t  >  regret  it  It  was 
as  safe  a  body  to  leave  the  matter  to  as  could 
well  be  selected,  and  he  was  for  it  decidedly 

The  committee  now  rose  and  reported  pro- 
gress, ant*  the  Convention 

Adjourned  to  9  o'clock  to  morrow  morning. 


SATURDAY,  JULY  25. 


Prayer  by  the  Rev.  Mr.  Hitchcock. 

Mr.  DORLON  presented  a  petition  from  co- 
lored citizens  of  Oswego  county  on  the  subject 
of  suffrage.  Referred  to  the  committee  of  the 
whole  having  that  subject  in  charge. 

EXECUTIVE  DEPARTMENT. 

The  Convention,  Mr.  PATTERSON  in  the 
chair,  resolved  itself  into  committee  of  the  whole 
on  the  report  of  committee  No.  One,  and  re- 
sumed the  consideration  of  the  seventh  section. 

The  question  was  taken  on  striking  -out  the 
words  '•'  shall  be  chosen  by  single  districts,"  in 
the  4th  line. 

The  motion  was  negatived  j  21  in  the  affirma- 
tive and  50  in  the  negative. 

Mr.  KENNEDY  moved  to  insert  after  the 
word  district,  in  the  fourth  line,  the  words  "ex- 
cept in  the  city  of  New- York."    Lost. 

Mr.  COOK,  of  Saratoga,  moved  to  strike  out 
from  the  5th  and  6th  lines  the  words — "  The 
legislature,  at  its  next  annual  meeting,  shall  di- 
vide the  several  counties  of  the  state,"  and  in- 
sert, "  The  board  of  supervisors  in  each  of  the 
counties  of  the  state  shall,  on  the  first  Tuesday 
of  June  divide  the  counties  into." 

Mr.  CHATFIELD  moved  to  strike  out  "the 
1st  Tuesday  of  June,"  and  insert  "  at  their  next 
annual  meeting." 

The  amendment  was  discussed  by  Messrs. 
PERKINS,  BASCOM,  KENNEDY,  RUSSELL, 
COOK,  SHEPARD,  CROOKER,  HARD,  TAG- 
GART,  MARVIN,  MANN,  MILLER,  SHA- 
VER, BERGEN,  FORSYTH,  RHOADES  and 
SWACKHAMER.  On  the  one  side,  it  was 
urged  that  the  want  of  local  knowledge  would 
make  it  difficult  to  divide  equitably  the  several 
countieshere  ;  and  on  the  other,  that  to  entrust 
the  power  to  the  board  of  supervisors  would  be 
to  give  cause  for  "  log  rolling"  combinations, 


which  would  be  the  source  of  trouble  and  dis- 
cord in  the  several  cou  ities. 

Mr.  CHATFIELD  modified  his  amendment 
so  as  to  substitute  January  for  June. 

Mr.  COOK  accepted  the  amendment. 

Mr.  JONES  moved  to  amend  by  striking  out 
and  inserting  "  until  the  enumeration  and  ap- 
portionment as  provided  by  this  section, 
such  districts  shall  be  and  remain  as  follows  " 
Mr.  J.  explained  the  purport  of  his  amend- 
ment. He  said  that  the  boards  of  supervisors 
were  elected  as  partisans,  and  therefore  it  was 
peculiarly  proper  that  the  districting  should  be 
done  by  the  Convention,  which  was  less  govern- 
ed by  party  impulses. 

Mr.  RHOADES,  Mr.  MARVIN,  and  Mr. 
BERGEN  continued  the  debate. 

The  amendment  was  then  negatived. 

Mr.  BASCOM  moved  to  amend  so  as  to  pro- 
vide that  the  board  of  supervisors  shall  meet 
on  the  day  of  January  next,  and  proceed 

without  adjournment,  except  from  day  to  day, 
to  district,  the  several  counties,"  &c. 

Mr.  ANGEL  contended  that  the  boards  of  su- 
pervisors had  not  been  elected  with  reference  to 
this  duty 

Mr.  TALLMADGE  said  they  had  heard  much 
said  in  the  course  of  this  debate  of  the  honesty 
of  individuals.  All  knew  that  this  House  was 
honest.  No  suspicion  to  the  contrary  could  be 
entertained.  And  they  were  also  satisfied  of  the 
honesty  of  the  legislatures  past  and  to  come. — 
As  to  the  supervisors,  it  had  been  the  pride  of 
his,  life  to  maintain  the  purity  of  them.  Living 
so  near  their  constituents,  they  dared  not  be  dis- 
honest, because  their  constituents  would  hold 
them  responsible.  Well,  now  his  purpose  was  to 
say  that  he  had  made  no  motion — that  he  did 
not  intend  to  make  any  motion — respecting  the 
districting  of  the  state  into  senate  and  assembly 
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districts,  or  the  apportioning  of  members  to  the 
inhabitants  of  each  county.  He  had  however 
some  anxiety  lest  the  public  should  misunder- 
stand the  difficulties  here.  If  Ihey  did  not  a- 
rouse  themselves  in  some  reasonable  time  and 
come  to  some  fair  conclusion,  he  feared  the  pub- 
lie  might  think  they  did  not  desire  to  come  to  any 
conclusion.  Now  instead  of  running  their  heads 
against  each  other,  if  this  body  would  agree  to 
district  the  state  for  the  members  of  assembly  to 
be  elected  to  the  next  legislature,  he  would  un- 
der'ake  to  say,  if  they  would  refer  the  district- 
ing  of  each  county  to  the  delegates  here  present 
from  each  county,  it  could  be  done  by  Monday 
morning.  He  would  volunteer,  to  have  Dutch- 
ess county  districted  by  9  o'clock  on  Monday 
morning.  There  was  no  reason  why  they  should 
continue  running  their  heads  against  each  other 
in  the  dark,  some  running  out  through  the  door 
and  others  escaping  by  the  window.  But  if  gen- 
tlemen were  not  willing  to  have  it  done  by  Mon- 
day morning  free  of  expense,  he  would  under- 
take to  say,  if  they  would  send  it  down  to  New 
York,  there  they  could  get  that  county  districted 
at  an  expense  of  $17,000,  without  any  enquiry 
into  the  propriety  of  the  items.  If  gentlemen 
could  not  get  back  from  their  parties  of  pleasure 
so  as  to  do  this  work  by  Monday  morning,  they 
could  complete  it  by  Tuesday  or  Wednesday. — 
But  if  they  would  not  consent  to  this,  he  asked 
that  it  might  go  to  the  boards  of  supervisors  of 
the  counties,  which  consisted  of  honest  men,  cho- 
sen for  their  capacity,  and  before  the  party  drum 
could  have  been  beaten  to  call  politicians  to  ac- 
tion to  gerrymander  the  counties.  He  thought 
however,  that  it  could  be  done  here  by  Monday 
morning  at  9  o'clock.  He  would  undertake  to 
be  ready  by  that  time  on  behalf  of  Dutchess  or 
consent  to  stand  in  the  pillory  in  case  of  failure. 
He  thought  they  ought  not  to  divide  towns,  but 
report  them  according  to  the  census.  They  had 
fixed  the  number  of  senators  at  thirty-two,  af- 
ter a  week's  discussion,  respecting  which  he 
would  not  attribute  blame  to  any  body;  but  he 
would  remark,  that  some  gentlemen  had  express- 
ed much  alarm  lest  they  should  have  a  thou- 
sand population  more  or  a  thousand  less  in  some 
districts.  Now  the  people  would  laugh  at  such 
fears.  It  would  be  a  hiss  and  a  bye  word  through 
the  state.  Now,  let  us  understand  if  we  intend 
to  make  the  districts  here.  Four  times  32  is  128, 
therefore  four  assembly  districts  would  make  a 
senatorial  district.  He  desired  the  counties  to 
get  districted  without  dividing  county  lines  if 
possible,  but  if  that  would  be  inconvenient, 
they  could  take  a  district  from  an  adjoiringcoun- 
ty.  He  would  not  however,  he  repeated,  divide 
a  town.  He  made  these  remarks  for  the  pur- 
pose of  expressing  his  views,  and  he  hoped  it 
would  be  referred  to  the  delegates  to  appor- 
tion the  counties. 

The  amendment  offered  by  Mr.  Bascom  was 
carried. 

The  question  then  recurred  on  the  amendment 
as  amended,  which  was  discussed  by  Messrs. 
STET80N,  CHATFIELD,  RICHMOND,  and 
LOOMIS. 

Mr.  TALLMADGE  sent  up  a  resolution  to 
refer  to  the  delegates  from  the  counties  the  sub- 
ject  of  districting  their  counties  into  Assembly 
districts,  without  any  division  of  towns.    He 


said  he  hoped  he  should  not  be  misunderstood. 
He  went  for  any  thing  that  would  bring  us  to 
the  end  of  this  subject.  He  went  for  this  refer- 
ence to  the  delegates,  believing  that  it  could  be 
done  by  Monday  or  TuesJay  morning,  without 
any  expense-  If  gentlemen  preferred  sending 
this  to  the  boards  of  supervisors,  he  was  willing 
to  do  it  without  waiting  for  the  new  boards  to 
come  in.  Some  gentlemen  wanted  the  old  boards 
and  some  the  new ;  but  he  should  be  satisfied 
with  either.  A  gentleman  from  New-York  had 
said  the  first  error  committed  there  was  in  agree 
ing  to  the  district  system.  Now,  permit  him  to 
say  to  his  worthy  and  respected  friend,  that  he 
was  not  prepared  to  dispute  that  at  all.  But 
they  should  not  bring  a  man  to  the  brink  of  a 
precipice,  give  him  a  push,  and  then  blame  him 
for  falling.  There  were  gentlemen  who  had 
come  here  instructed  to  go  for  single  districts — 
they  were  pledged,  and  dared  not  go  any  other 
way.  We  had  here,  speech  after  speech  on  the 
glorious  right  of  election..  Be  it  said  to  their 
honor,  there  was  no  party  feeling  here  :  they 
were  all  working  for  the  "  dear  people."  He 
had  never  gone  for  single  districts  in  his  county; 
he  should  never  have  dared  so. to  outrage  publw 
opinion  there.  But  he  would  ask,  if  they  were 
to  go  on  debating,  and  when  they  were  on  the 
point  of  voting,  when  their  breath  was  all  ex- 
hausted, to  have  the  yeas  and  nays  called — 
thereby  get  breath,  debate  again,  until  they  were 
exhausted,  and  then  adjourn? 

The  CHAIRMAN  informed  the  gentleman 
from  Dutchess  that  his  resolution  was  out  of 
order,  for  it  was  not  competent  for  the  commit- 
tee of  the  whole  to  refer  any  matter  to  a  select 
committee. 

Mr.  TALLMADGE  gave  notice  that  he 
should  offer  it  in  the  Convention,  and  call  for 
the  ayes  and  nays  upon  it. 

Mr.  HARRIS  would  not  impugn  the  motives 
of  gentlemen  who  undertook  to  lecture  this 
body,  and  far  be  it  from  him  to  impugn  the  mo- 
tives of  the  gentleman  from  Dutchess;  but  he 
yesterday  made  some  remarks  which  he  hoped 
would  have  the  effect  of  preventing  these  lec- 
tures for  the  future.  He  was  satisfied  that  they 
were  futile.  Why  this  pending  question  might 
have  been  asked  and  disposed  of  while  the  gen- 
tleman from  Dutchess  was  making  his  remarks, 
if  he  had  seen  fit  to  withhold  them.  He  be- 
lieved every  gentleman  was  ready  to  vote  on 
this  proposition;  he  believed  nothing  could  be 
said  to  enlighten  the  members  of  the  committee. 
He  hoped  the  question  would  now  be  taken,  and 
that  the  subject  would  be  settled  in  a  sensible 
democratic  manner,  by  referring  it  to  the  board 
of  supervisors. 

The  amendment  was  then  adopted. 

Mr.  NICOLL  moved  to  strike  out  the  words 
"  or  ward"  in  the  14th  and  15th  line,  so  as  to  ad- 
mit of  the  division  of  wards.  With  this  power, 
and  without  the  division  of  assembly  districts, 
perfect  equality  could  be  obtained  in  the  city  of 
New  York. 

The  amendment  was  agreed  to. 

Mr.  SWACKH AMER  moved  to  strike  out  the 
prohibition  against  dividing  towns. 

Mr.  KIRKLAND  hoped  not. 

Mr.  SIMMONS  hoped  it  would  be  stricken 
out.    Why  make  a  distinction  between  city  and 
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country  ?  If  you  divide  Wards,  why  not  towns? 
Otherwise  you  lose  all  the  advantage  of  single 
districts,  it'  you  desire  equality  of  representa- 
tion. 
The  committee  refused  to  :trike  out. 
Mr.  COOK,  in  order  to  perfect  the  section, 
moved  to  strike  out  so  much  of  it  as  di- 
rects an  apportionment  of  members  of  assem- 
bly to  be  made  by  the  legislature  after  every 
enumeration,  and  insert  a  clause  providing  that 
an  apportionment  shall  be  made  of  members  of 
Assembly  by  the  board  of  supervisors  of  each 
county,  at  their  first  annual  meeting  after  the 
return  of  every  enumeration,  and  requiring  such 
apportionment  to  be  filed  in  the  office  of  the 
county  clerk  and  the  Secretary  of  State,  with  an 
enumeration  of  the  assembly  districts,  the  num- 
ber of  inhabitants  residing  therein,  &c. 

Mr.  JONES  suggested  that  this  would  take 
from  the  hands  of  the  legislature  future  appor- 
tionments, and  give  it  to  the  board  of  supervi- 
sors in  the  respective  counties.  This  could  on-  | 
ly  be  done  by  the  legislature,  or  some  body 
which  could  adjust  the  fractions. 

Mr.  J.  J.  TAYLOR  also  suggested  another 
difficulty  as  to  the  time  when  the  boards  of  su- 
pervisors were  to  meet. 

Mr.  PERKINS  suggested  that  there  should  be 
special  meetings  of  the  boards  of  supervisors,  on 
the  earliest  day  alter  an  apportionment  by  the 
legislature. 

Mr.  WARD  suggested  that  the  object  could 
be  attained  by  providing  in  the  19th  line,  that 
the  districts  shall  be  so  altered  u  by  the  respec- 
tive boards  of  supervisors"  as  to  conform  them  to 
future  apportionments.  As  to  the  filing  of  these 
certificates,  that  could  be  provided  for  by  the 
legislature. 

Mr.  HARRIS  said  he  had  drawn  up  an  amend- 
ment in  conformity  with  the  suggestion  of  the 
gentleman  from  Westchester. 


were  joined  together  in  electing  a  member  of 
assembly,  but  in  a  1  other  respects  they  were  as 
much  organized  as  anv  other  county. 

Mr.  K1UKLANJD  remarked  that  the  effect  of 
the  amendment  would  be  to  send  home  several 
members.  It  disfranchised  Putnam,  Franklin, 
Rockland,  Sullivan,  Richmond  and  some  other 
small  counties.  The  gentlemen  representing 
these  counties,  he  suspected,  would  not  be  so 
summarily  disposed  of. 

Mr.  DANA  gave  a  similar  interpretation  of 
the  effect  of  the  amendment. 

Mr.  JORDAN  was  aware  that  Hamilton  coun- 
ty was  not  separately  organized  for  the  purpose 
of  representation  j  but  he  believed  it  had  a  coun- 
ty seat,  a  sheriff,  a  county  court,  &c.  If  so  it 
was  organized,  and  the  constitution,  as  it  now 
stood,  would  entitle  Hamilton  to  a  representa- 
tive. There  could  be  no  mistake  about  it.  The 
difficulty  might  be  obviated  by  saying — every 
county  heretofore  established  and  separately  or- 
ganized for  the  purpose  of  representation,  shall 
be  entitled  to  a  member.  As  it  read,  Hamilton 
would  have  a  member  by  the  constitution. 

Mr.  STRONG  withdrew  his  motion. 

Mr.  HUTCHINSON  moved  to  amend  by  in- 
serting  this  clause  . — 

"  For  the  pi  pose  of  electing  a  member  of  Assembly, 
Hamilton  c  >uuty  shall  be  considered  part  of  FuHoa 
county,  until  otherwise  provided  by  law." 

Mr.  PERKINS  remarked  that  the  constitution 
of  1821  provided  that  no  county  should  be  or- 
ganized unless  it  had  population  enough  for  a 
member.  Hamilton  had  been  organized  since, 
had  its  board  of  supervsors,  with  directions  to 
meet  and  levy  taxes,  judges  of  courts  of  com- 
mon pleas,  and  every  attribute  of  a  county.— 
The  organization  of  that  county  was  a  legtsla. 
live  declaration  that  she  had  population  enough 
to  entitle  her  to  a  member  ,  and  the  very  fact  of 
her  organization  entitled   her  to  a  member,  and 


Mr.  COOK  withdrew  his  amendment  and  Mr.  |  for  the  last  five  years  she  had  had  as  much  right 


HARRIS  proposed  to  insert  in  the  18th  line,  re- 
quiring the  boards  of  supervisors  to  conform  the 
districts  to  new  apportionments — and  it  was 
adopted— -51  in  the  affirmative. 

Mr.  LOOMIS  moved  an  amendment  designed 
to  make  the  provision  applicable  to  counties  en- 
titled to  more  than  one  member.    Agreed  to. 

Mr.  STRONG  moved  to  strike  out  the  word 
u  heretofore,"  towards  the  close  of  the  section, 
and  insert  "  hereafter" — saying  that  as  the  sec- 
tion stood,  Hamilton  and  Fulton  would  each 
have  a  member.  They  were  both  established, 
separate  counties. 

Mr.  HUTCHINSON  proposed  an  amendment, 
which  the  CHAIR  ruled  out  of  order. 

Mr.  KEMBLE  remarked  that  Mr.  Strong's 
amendment  would  take  away  from  the  counties 
not  having  27,000  inhabitants  their  member.  It 
would  prevent  the  small  counties  from  sending 
a  member  here  at  all. 

Mr.  WOOD  asked  if  the  gentleman  intended 
to  deprive  the  small  counties  of  a  member?  If 
so.  he  wanted  the  Convention  to  understand  it. 

Mr.  A.  W.  YOUNG  thought  the  amendment 
unnecessary.  Hamilton  was  not  separately  or- 
ganized. 

Mr.  STRONG  insisted  that  this  would  depend 
on  the  construction  given  to  this  language.  Both 
these  cottAties  were  separately  organized.   They 


to  a  member  as  the  city  and  county  of  N.  York. 

Mr.  W.  B.  WRIGHT  remarked  that  this  mo- 
tion was  considered  in  committee — and  that  it 
was  understood  that  this  very  clause  was  put  in 
to  meet  the  case  of  Hamilton  in  1821.  If  this 
was  so,  the  gentleman  from  St.  Lawrence  was 
entirely  mistaken.  But  as  the  proposition  from 
the  gentleman  from  Monroe  had  been  with- 
drawn  it  was  unnecessary  to  say  more. 

Mr.  RUGGLES,in  reference  to  Hamilton,  re. 
marked  that  it  was  set  apart  in  1816,  but  was 
never  formed  into  a  county  until  1838.  Of  course, 
as  the  Constitution  now  stood,  Hamilton  was 
never  entitled  to  a  member,  and  was  not  now. 

Mr.  HARRIS  was  quite  sure  that  the  act  con- 
stituting Hamilton  a  county,  expressly  provided 
that  it  was  not  to  have  a  member  until  it  had 
the  requisite  population. 

Mr.  PERKINS  said  that  was  so— but  the  pro- 
vision  was  against  the  Constitution,  beyond  all 
doubt. 

Mr.  KIRKLAED  proposed  to  add  at  the  end 
of  the  section : 

"For  the  purposes  of  this  article,  the  counties  of 
Fulton  and  Hamilton  shall  be  cousidered  as  one  coun- 
ty » 

Mr.  LOOMIS:— Say,  shall  be  one  county.— 
That  county  was  got  up  as  a  mere  matter  of 
land  speculation,  and  had  been  ever  since  so. 
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Mr.  PERKINS  thought  before  we  deprived 
Hamilton  of  her  righis  we  should  look  a  little 
into  the  matter.  The  constitution  of  ?21  declar- 
ed that  the  4th  district  should  consist  of  the 
counties  of  Saratoga,  Montgomery,  Hamilton, 
Washington,  Warren,  &c.  It  also  declared  that 
"every  county  heretofore  established,  and  sepa- 
rately organized  shall  always  be  entitled  to  a 
member  of  Assembly. '  It  she  was  a  county 
separately  organized,  she  was  entitled  to  a  mem- 
ber. But  it  was  claimed  then  that  she  was  not 
separately  organized.  She  was  part  of  Mont- 
gomery, though  there  was  a  line  drawn  on  the  map 
indicating  what  might  be  Hamilton.  In  1838  the 
legislature  passed  a  law  organizing  Hamilton 
with  all  the  machinery  of  a  county,  except  that 
they  assumed  to  deprive  her  in  violation  of  the 
constitution  of  a  right  to  a  member.  And  he 
insisted,  that  if  we  did  any  act  depriving  Ham- 
ilton of  her  rights,  we  divested  her  of  rights  se- 
cured by  the  constitution  of  '21  and  the  law 
separately  organizing  her. 

Mr.  RUGGLES  thought  there  could  be  no 
doubt  about  this.  We  had  first  a  positive  pro- 
vision of  the  constitution  that  no  new  county 
should  be  organized  unless  it  should  have  the 
requisite  population  to  entitle  it  to  a  member. 
Now,  it  was  admitted  that  Hamilton  was  not 
organized  fur  the  purposes  of  representation  It 
had  then  as  now,  less  than  2000  inhabitants.  In 
1830,  it  had  only  1324  j  in  '35,  1600  ;  in  '40. 
1700  j  in  '45,  1882.  It  had  never  set  up  a  right 
to  a  member.  It  never  had  any  such  right  un- 
der the  old  constitution.  And  if  the  legislature 
had  undertaken  to  give  it  that  right,  it  would 
have  been  manifestly  unjust  and  against  the 
constitution.  This  Convention  could  not  be 
asked  to  give  that  county  a  member  with  less 
than  2,000  inhabitants.  If  the  legislature  had 
done  it,  it  would  have  been  unauthorized. 

Mr.  LOOMIS  moved  this  substitute  for  the 
last  clause  of  the  section,  and  it  was  agreed  to  : 

"  Every  county  heretofore  represented  in  the  Assem 
My  by  one  or  more  members,  shall  continue  to  be  en- 
titled to  a  member;  but  no  county  shall  be  hereafter 
created  or  entitled  to  a  member,  unless  its  population 
shall  be  equal  to  the  votes  of  population  " 

Mr.  BASCOM  moved  to  insert,  after  the 
word  "  taxed,"  as  follows  , 

"  Ho  long  only  as  persons  of  color  shall  not  be  per- 
mitted u»ei  joy  the  right  of  suffrage  on  the  same  terms 
as  while  persons." 

Mr.  B.  explained  that  as  this  question  of  suf- 
frage was  to  be  submitted  separately,  there 
was  no  other  mode  of  making  provision  for  the 
contingency  of  the  admission  of  colored  citizens 
to  the  right  of  suffrage. 

The  amendment  was  lost. 

Mr.  BERGEN  moved  to  strike  out  "  exclu- 
ding aliens  and  persons  of  color  not  taxed." 
Lost. 

Mr.  A.  W.  YOUNG  moved  to  amend  so  as  to 
except  from  the  general  rule  of  division,  accord- 
ing to  the  number  assigned  to  counties  by  the 
last  apportionment.  His  amendment,  he  said, 
had  reference  to  Wyoming,  to  which  several 
towns  had  been  annexed  since  the  apportion, 
ment  bill  had  passed  —  which  fairly  entitled 
Wyoming  to  a  member  over  the  county  having 
the  largest  fraction.  The  bills  annexing  these 
towns  was  urged  forward  before  the  passage  of 


the  apportionment  bill,  to  avoid  this  injustice ; 
but  the  latter  was  passed  first,  and  Wyoming 
was  told  to  appeal  to  the  Convention.  That 
appeal  he  now  made. 

Mr.  TAGGART  hoped  we  should  adhere  to 
the  last  apportionment  or  do  entire  justice  by 
apportioning  according  to  population  throughout 
the  whole  state. 

Mr.  YOUNG  said  he  omitted  to  state  that 
Wyoming  had  30,000  and  Genesee  but  23,000— 
and  yet  the  latter  had  two  representatives,  Wy. 
oming  but  one. 

Mr.  RUSSELL  said  that  these  two  counties 
together  had  a  less  population  than  several 
counties  having  but  three  members.  If  Gene- 
see was  willing  to  give  one  of  its  members  to 
Wyoming  he  had  no  objection,  but  he  objected 
to  giving  Wyoming  another  at  the  expense  of 
other  counties.  Clinton  with  one  member  had 
nearly  the  population  of  Genesee  with  two. 

Mr.  YOUNG  replied  that  the  member  would 
come  from  Genesee,  not  from  other  counties. 

Mr.  RICHMOND  insisted  that  if  we  aban- 
doned the  last  census  we  should  have  to  go  over 
the  whole  ground  again,  for  Kings  and  Erie  and 
Albany  had  gained  immensely  since.  If  we  were 
going  to  equalize  all  round,  he  went  into  it  j  but 
lie  was  not  willing  to  take  a  man  from  Genesee 
and  give  him  to  Wyoming.  Wyoming  should 
have  one  more,  but  he  would  not  rob  Genesee 
to  do  it. 

Mr.  YOUNG  replied  that  Wyoming  was  just- 
ly entitled  to  this  on  the  last  apportionment. 

The  amendment  was  lost. 

Mr.  TAGGART  offered  a  substitute,  provi- 
ding  for  123  single  assembly  districts,  without 
reference  to  county  lines.     Lost. 

The  seventh  section  was  then  passed  over. 

The  ninth  section  was  then  read,  as  follows: — 

§  9.  The  members  of  the  legislature  shall  receive  for 
their  services  and  compensation  to  be  ascertained  t  y 
law,  and  paid  out  of  the  public  treasury,  which  com- 
pensation shall  not  exceed  the  sum  of  three  dollars  a 
day,  and  after  the  year  1847,  shall  not  exceed  the  sum. 
of  three  dollars  a  day  for  the  period  of  nine  y  days- 
from  the  commencement  of  the  session.  When  conve- 
ned in  extra  session  by  the  Governor,  they  shall  re- 
ceive such  sum  as  shall  be  fixed  for  tlie  ordinary  ses- 
sion. They  shill  also  receive  the  sum  of  one  dollar 
for  every  ten  miles  they  shall  travel,  in  going  to  and 
returning  from  theii  pi  *ce  of  meeting,  on  the  most 
usual  route.  The  Speaker  of  the  assembly  shall,  in, 
virtue  of  his  office,  receive  an  additional  compensa- 
tion equal  to  one-third  of  the  per  diem  as  member. 

Mr.  NICHOLAS  moved  to  strike  out  the 
words  "and  after  the  year  1847,  shall  not  ex- 
ceed the  sum  of  $3  a  day  for  a  period  of  ninety 
days  from  the  commencement  of  the  session/'" 
and  to  insert,  "the  legislature  shall  pass  no  law 
increasing  the  compensation  of  its  members  be- 
yond the  sum  of  $3  a  day."  Mr.  N.  said,  as  the 
section  read  now,  the  legislature  could  increase 
their  pay  after  ninety  days — which  was  no  doubt 
the  reverse  of  the  intention  of  the  committee 
reporting  it.  If  it  was  desirable  to  limit  the 
length  of  the  sessions,  it  should  be  done  by  a  di- 
rect provision;  not  by  indirection,  and  in  a  mode 
that  conveyed  an  imputation  that  members  had 
prolonged  sessions  for  the  mere  purpose  of  get- 
ting their  $3  a  day. 

Mr  DANA  did  not  think  that  under  this  sec- 
tion, after  the  year  1845,  a  member  could  get 
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more  than  $2to  the  session,  let  them  sit  as  long 
as  they  pleased. 

Mr.  CROOKER  disliked  this  section— espe. 
cially  as  it  seemed  lo  undertake  to  do  something 
indirectly  which  it  did  not  dare  do  directly.  He 
believed  members  of  the  legislature  were  as 
poorly  paid  as  any  persons  in  the  state — and  he 
was  the  last  to  stand  up  there  for  a  reduction, 
with  a  view  to  a  Jittle  popularity  at  home.  He 
doubted  whether  many  members  cl  the  legisla- 
ture made  both  ends  meet  at  the  end  of  a  ses- 
sion. He  had  himself  paid  in  postage  alone,  his 
entire  per  diem,  as  a  member.  Besides  the 
section  did  not  meet  its  object — as  had  been  al- 
ready stated,  after  90  days  the  legislature  could 
increase  their  pay  to  any  amount — or  they  could 
adjourn  and  go  home,  after  90  days,  and  return 
and  get  $3  a  day  besides  their  mileage.  He  in- 
sisted that  the  pay  of  members  was  low  enough. 

Mr.  TOWNSEND  agreed  with  the  gentleman 
that  the  pay  of  members  was  low  enough,  and 
for  one  he  was  disposed  to  be  iiberal.  He  would 


give  members  an  annual  salary,  and  leave  them 
to  sit  as  long  as  they  pleased.  He  found  by  the 
report  of  the  Comptroller  that  the  average  pay 
anl  mileage  of  members  had  been  for  a  series 
of  years  about  $450.  He  thought  $500  would 
cover  all  expenses,  and  be  no  more  than  a  fair 
compensation. 

Mr.  NICHOLAS  disliked  the  principle  of  un- 
dertaking to  restrict  the  length  of  sessions  by 
withholding  compensation. 

Mr.  TAGGART  insisted  that  under  the  sec- 
tion as  it  stood,  members  could  increase  their 
pay  to  any  amount  after  90  days. 
,  Mr.  SWACKHAMER  proposed  to  say  $1,50 
per  day  after  90  days. 

Mr.  NICHOLAS  thought  that  would  be  a  di- 
rect reflection  on  the  legislature.  He  varied  his 
motion  so  as  to  strike  out  merely,    as  proposed. 

The  committee  rose  and  reported  progress. 

Before  the  question  was  taken,  the  Conven- 
tion   Adj.  to  9  o'clock  on  Monday  morning. 


MONDAY   JULY  27. 


Prayer  by  the  Rev.  Mr.  Kip. 

THE  PREVIOUS  QUESTION. 
Mr.  WARD  from  the  committee  on  rules  sub- 
mitted the  following,  which  was  adopted: — 

Kesolved,  That  the  previous  question  may  be  applied 
to  the  particular  section  of  an  article  or  other  ques- 
tion under  consideration,  without  including  the  whole 
article  or  mam  question. 

LEGISLATIVE  DEPARTMENT. 
The  Convention  then  went  into  committee  of 
the  whole,  Mr.  PATTERSON  in  the  chair,  and 
resumed  the  consideration  of  the  ninth  section, 
of  the  article  reported  by  committee  number  one. 
The  pending  question  was  upon  the  amend- 
ment of  Mr.  Nicholas  to  strike  out  the  words 
"  and  after  the  year  1847,  shall  not  exceed  the 
sum  of  $3  a  day  for  the  period  of  90  days  from 
the  commencement  of  the  session." 

Mr.  JORDAN  was  in  favor  of  the  amend- 
ment, for  it  would  leave  the  constitution  as  it 
is.  He  did  not  know  what  the  latter  part  of 
these  words  meant,  unless  to  convey  the  idea 
that  the  legislature,  as  long  as  they  had  $3  a 
day,  would  corruptly  or  at  least  improperly  pro- 
long the  session  for  the  sake  of  the  pay ;  and 
that  if  they  were  restricted  by  the  constitution 
to  90  days — a  period  long  enouarh  to  do  the  busi- 
ness— and  only  allowed  half  pay  alterwards,  that 
they  would  feel  indisposed  to  remain  here  after 
there  had  been  time  enough  to  do  all  the  busi- 
ness,  because  they  could  not  receive  full  pay. 
Now  he  would  not  by  any  vote  of  his,  cast  such 
a  reproach  on  the  representatives  of  the  people. 
He  believed  that  the  people  were  honest — that 
is  the  majority  of  them ;  and  he  believed  the 
same  thing  of  their  representatives.  He  believ. 
ed  in  the  virtue  of  the  majority.  There  had 
certainly  been  a  great  clamor  at  the  length  of 
sessions  of  the  legislature,  but  if  the  people  of 
this  state  had  no  greater  cause  of  complaint  of 
any  thing  done  in  the  halls  of  legislation  than 
the  length  of  time  spent  there,  very  little  cause  of 
complaint  would  exist.  There  was  a  good  deal  of 
legislation  and  a  good  deal  perhaps  that  was  unne- 
cessary, but  at  no  one  session  had  there  been 


so  much  as  had  been  called  for.  There  was 
much  business  actually  called  for  that  was  not 
acted  upon  at  the  close  of  the  session.  That 
might  be  an  evil,  but  it  was  an  evil  for  which 
the  people  were  answerable,  for  they  were  the 
authors  of  it.  The  numerous  applications  made 
to  members  seemed  to  make  it  incumbent  on 
them  to  consider  a  great  variety  of  subjects,  or 
the  people  would  go  away  dissatisfied.  There 
had  been  too  much  legislation  :  too  much  in  re- 
gard to  municipal  corporations  and  other  things, 
which  he  hoped  this  Convention  would  prevent 
for  the  future,  and  thus  shorten  the  session  by 
abridging  the  duties.  He  was  unwilling  to  put 
himself  on  record  as  so  far  distrusting  his  fellow 
citizens,  as  to  say  that  he  would  not  trust  them 
with  $3  a  day  for  more  than  90  days' legislation. 
He  thought  it  would  not  be  doing  them  justice. 
He  did  not  think  the  people  would  elect  men 
who  were  not  so  far  trustworthy.  He  was  un- 
willing to  send  out  to  the  world  in  the  constitu- 
tion that  they  were  afraid  to  trust  the  freemen 
of  the  state  who  shall  represent  us  in  the  legis- 
lature, and  that  it  was  necessary  to  restrict  them 
to  $1,50  a  day  after  90  days  had  elapsed.  He 
should  vote  for  the  amendment. 

Mr.  N1COLL  concurred  with  the  gentleman; 
but  he  thought  there  were  considerations  that 
were  worthy  of  attention.  It  was  evident  they 
could  not  restrict  the  session  to  ninety  days — 
for  there  might  be  circumstances  which  might 
make  it  necessary  sometime  to  remain  in  session 
for  six  months.  And  he  submitted  that  it  was 
not  to  be  conceived  that  the  legislature  would 
prolong  its  session  for  the  paltry  purpose  of  re- 
ceiving $3  a  day.  But  if  it  were,  then  might 
they  not  conclude  that  the  legislature  would  ad- 
journ at  the  end  of  ninety  days,  simply  because 
they  did  not  get  their  pay,  and  thus  the  public 
interests  might  suffer.  The  average  length  of 
sessions  for  the  last  five  years  had  not  been  100 
days,  and  it  came  then  to  a  paltry  sum  of  $253 
or  $300  for  each  member,  from  which  deduct 
their  board  bills, and  how  small  an  amount  would 
remain.    Would  they  then,  for  such  a  paltry 
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consideration,  restrict  the  representatives  of  the 
sovereign  people,  and  thereby  impute  to  them 
such  meanness? 

Mr.  TOWNSEND  moved  to  strike  out  the 
entire  section  and  insert  as  follows: — 

"The  members  of  the  legislature  shall,  after  the 
year  1847,  recivrf  for  their  services  an  annual  compen- 
sation of  four  hundred  dollars  The  speaker  of  the  as- 
sembly shall,  after  the  year  1847,  receive  for  his  ser- 
vices an  annual  compensation  of  fivehundred  dollars. " 

Mr.  SIMMONS  moved  to  strike  out  from  1847 
to  the  end  of  the  sentence,  and  insert,  "  the  an- 
nual sessions  shall  not  exceed  the  period  of  90 
days  each  " 

Mr.  JORDAN  suggested  that  instead  of  re- 
stricting the  legislature  to  a  90  days'  session,  to 
fix  the  2J  Monday  in  February  as  the  day  of 
meeting,  and  he  would  guarantee  that  at  the  end 
of  90  days  the  members  would  be  off. 

Mr.  SIMMONS  preferred  biennial  sessions; 
but  if  he  could  not  get  that,  he  would  secure  the 
substance  of  the  reform  by  a  limit  of  the  annual 
sessions.  In  Congress  there  was  one  short  ses- 
sion ending  on  the  4th  of  March,  and  the  other 
extending  through,  the  summer.  He  believed 
that  as  much  real  business  was  done  at  the  short 
as  at  the  long  session.  He  liked  the  principle 
of  the  report  of  the  committee  in  this  particular. 

Mr.  SWACKHAMER  advocated  the  report 
of  the  committee  and  replied  to  Messrs.  Jordan 
and  Nicoll.  He  had  no  more  confidence  in  the 
legislature  than  in  any  other  128  men  in  the 
state.  As  it  was,  sessions  were  prolonged,  and 
a  great  part  of  the  work  done  consisted  in  Gov- 
ernor making  one  year  and  President  making 
three  years  in  advance.  He  would  do  anything 
to  stop  this  corrupt  legislation. 

Mr.  J.  YOUNGS  sent  up  an  amendment  pro- 
viding that  travel  fees  should  be  only  ten  cents 
a  mile,  and  the  legislative  sessions  be  limited  to 
ninety  days,  except  in  time  of  war,  insurrection 
or  invasion. 

Mr.  W.  TAYLOR  regretted  the  necessity  for 
his  absence  during  the  discussion  of  this  report 
for  the  past  few  days.  He  was  gratified,  how- 
ever, to  find  that  it  received  in  its  principal  fea- 
tures, the  assent  of  the  Convention.  This  ques- 
tion now  under  consideration,  was  not  one  which 
he  very  greatly  favored ;  but  it  was  generally 
felt  by  the  committee  that  there  was  a  necessi- 
ty for  adopting  some  measure  by  which  the  an- 
nual sessions  of  the  legislature  shall  be  limited 
to  a  certain  term,  and  the  only  measure  which 
came  within  their  duty,  for  effecting  this,  seemed 
to  be  the  clause  adopted  in  this  section.  He  did 
not  know  but  the  amendment  of  the  gentleman 
from  Essex  would  be  a  better  way  of  effecting 
the  end  proposed.  He  thought,  however,  that 
one  hundred  days  might  be  a  better  term  than 
ninety,  and  suggested  that  the  amendment  should 
be  so  changed. 

Mr.  SIMMONS  altered  his  amendment,  by 
putting  at  the  end  of  it  the  words  "  from  the 
commencement  of  the  session";  and  at  the  sug- 
gestion of  Mr.  Taylor,  he  made  the  term  100 
days. 

Mr.  RUGGLES  hoped  he  would  retain  the 
orignal  term  of  90  days.  He  should  move  to 
amend  by  fixing  that  term  unless  it  was  retain- 
ed. 

Mr.  MARVIN  was  in  favor  of  striking  out  all 
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'  these  restrictions  upon  the  legislature  as  to  the 
time  during  which  they  should  hold  sessions.  He 
should  not  intentionally  give  any  vote  that  would 
belittle  the  state  of  New  York.  The  only  mode 
in  which  the  people  could  speak,  was  through 
the  legislature.  That  was  the  very  corner  stone 
of  our  liberties.  Through  it  the  people  could 
alone  speak  their  wishes,  their  wants  and  opin- 
ions. The  idea  that  you  would  restrict  the  pe- 
riod in  which  the  people  might  thus  make  their 
own  laws,  seemed  to  him  to  be  anti-democratic. 
Mr.  LOOMIS  said  if  they  would  remedy  a 
disease,  they  should  first  look  to  the  causes.  It 
appeared  to  him  the  language  of  this  section,  as 
reported  by  the  committee,  imputed  wrong 
causes  for  long  sessions  of  the  legislature.  It 
conveyed  the  imputation  that  they  remained  here 
for  the  sake  of  their  pay.     Now  he  was  unwil. 

J  ling  to  concede  or  to  believe  that  any  such  mo- 
tive had  usually  influenced  the  legislature.  But 
it  had  been  for  the  purpose  of  discharging  cer- 
tain duties  called  for  by  individuals  and  by  local 
interests — to  promote  private  advancement  and 
gain,  and  the  advantage  of  localities.  It  was  pro- 
posed, however,  to  remove  these  temptations  to 
protract  sessions,  and  he  had  no  doubt  that  it 
would  be  done  to  a  great  extent.  He  was  unwil. 
ling  to  concede,  by  any  vote  of  his,  through  a  con. 
stitutional  section,  that  members  of  the  legislature 
were  influenced  to  remain  here  for  the  pay  they 
received  ;  yet  such  was  the  imputation  convey- 
ed by  this  section.  His  own  preference  would 
be  to  strike  it  out  entirely.  He'  would  even 
strike  out  the  compensation  to  be  paid,  leaving 
it  to  the  leislature  to  fix,  but  providing  that  no 
legislature  shall  fix  its  own  compensation. 

Mr.  WORDEN  said  that  however  desirable  it 
might  be  to  limit  the  sessions  of  the  legislature, 
this  particular  mode  of  effecting  it  was  objec- 
tionable. Let  those  who  will,  after  reflecting 
upon  the  business  which  has  thus  far  been  ac-  s 
complished  hero,  censure  the  legislature  for  de- 
lays. He  believed  that  the  legislature  was  gen- 
erally an  industrious  body,  and  the  only  surprise 
that  should  be  felt,  after  examining  the  labor 
they  did  perfcm,  was  that  they  were  able  to  ac- 
complish so  much.  The  only  practical  way  of 
limiting  the  term  of  the  sessions,  would  be  to 
prohibit  any  member  from  rising  on  this  floor 
for  the  first  ninety  days,  and  moving  to  fix  the 
time  of  adjournment,  for  the  purpose  of  making 
speeches  upon  it,  and  effecting  capital  at  home, 
which  he  had  not  capacity  to  acquire  in  the  bu- 
siness of  legislation.  This  provision  would  be 
giving  into  the  hands  of  a  minority  the  power  to 
defeat  the  passage  of  good  laws.  And  there 
might  be  contingencies  arising  within  a  few  days 
before  the  day  of  adjournment,  which  would  re- 
quire that  the  legislature  ghould  remain  ia  ses- 
sion. There  was  a  great  deal  too  much  said 
about  long  sessions,  corrupt  and  mal-legisJation. 
There  could  be  no  instances  shown  of  such  kind 
of  legislation.  We  ought  to  be  grateful  to  those 
who  had  preceded  us  for  the  wise  laws  which 
they  have  passed  ;  and  more  wise  legislation  *J 
was  to  be  found  in  no  other  country.  He  hoped 
the  amendment  of  his  friend  and  colleague  (Mr. 
Nicholas)  would  be  adopted. 

Mr.  SIMMONS  could  not  agree  with  the  gen- 
tleman. He  believed  that  it  was  a  mere  acci- 
dent that  such  a  provision,  had  been  omitted  in 
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other  State  Constitutions.  It  was  a  general  rule 
that  we  should  u  look  to  the  end."  The  terms 
anJ  times  of  courts  were  now  limited  by  law. 
He  had  occupied  a  seat  in  the  legislature  for 
three  sessions,  and  knew  how  the  business  was 
piled  up  and  accumulated  towards  the  end  ot 
the  session  and  then  pushed  through.  He  was 
sorry  to  see  the  view  taken  of  this  subject  by 
the  gentleman  from  Herkimer  (Mr.  Loomis) 
knowing  and  feeling  his  influence  here. 

Mr.  WATERBURY  commented  on  the  ac- 
cumulation of  law*  until  even  the  wisest  law- 
yers knew  not  what  the  law  was.  There  was 
more  law  than  justice,  and  as  a  conseqence  the 
poor  could  not  obtain  justice  nor  a  settlement  of 
affairs  which  they  were  obliged  to  put  in  litiga- 
tion. They  had  acts  passed  to  amend  acts,  bills 
piled  upon  bills,  until  in  seeking  ior  the  object 
and  purpose  they  got  lost  in  a  deep  swamp.  He 
advocated  short  sessions  and  less  legislation. 

Mr.  STETSON  had,  uninvited,  stated  to  his 
constituents  in  a  written  form,  that  he  was  in 
favor  of  a  limitation  of  sessions,  and  no  position 
that  he  could  have  taken  was  more  acceptable 
to  them.  The  opinions  he  had  heard  expressed 
were  entirely  in  its  favor.  Standing  then  in 
that  position  it  would  be  scarcely  proper  that  he 
should  allow  this  subject  to  pass  without  say- 
ing a  word  in  its  favor.  He  certainly  was  in 
favor  of  giving  the  legislature  time  to  do  up  its 
business;  but  while  the  gentleman  from  Orleans 
had  referred  to  their  experience  in  justification 
of  the  preceding  legislatures,  if  he  had  read  the 
history  of  the  legislative  body  aright,  the  early 
days  of  each  session  were  more  devoted 
to  political  discussions  than  to  the  business  of 
the  people.  He  would  extend  this  observation 
beyond  New- York  and  apply  it  likewise  to  the 
legislation  of  the  nation.  He  asked  if  it  was 
not  so  in  Congress?  Much,  he  knew,  must  be 
left  to  the  legislature,  yet  a  limitation  of  some 
sort  would,  he  apprehended,  from  the  necessity 
of  the  case  be  required.  It  had  been  said  that 
if  they  limited  the  compensation  to  three  dollars 
a  day  for  ninety  days,  and  a  smaller  amount  af- 
terwards, it  would  be  a  reproach  on  the  honesty 
of  the  body,  and  would  belittle  the  great  state 
of  New- York.  Now  he  should  regret  ex- 
ceedingly to  give  his  vote  in  any  way  that  would 
produce  such  a  result  j  but  were  they  not  too 
tender  on  this  point?  Was  not  all  human  legis- 
lation founded  on  the  idea  that  mankind  are 
prone  to  error.  Why  were  legislative  bodies 
assembled  here  at  all  ?  Was  it  not  an  imputa- 
tion on  the  liberty  of  mankind  ?  But  the  point 
had  been  mistaken.  No  one  could  suppose  that 
the  legislature  would  remain  in  session  for  the 
sake  of  three  dollars  a  day.  When  heretofore 
they  adopted  a  sliding  scale  from  three  dollars 
to  twelve  shillings,  it  was  to  point  out  to  them 
the  positive  loss  they  would  sustain  by  staying 
here  beyond  the  period  of  ninety  days.  He  was 
in  favor  of  a  limitation  ot  some  sort. 

Mr.  HARRIS  agreed  that  the  country  gener- 
^aily  was  afflicted  with  excessive  legislation;  and 
that  it  would  be  for  the  interest  of  this  and  oth- 
er states  and  of  the  United  States,  if  we  had  less. 
We  have  in  the  United  States  more  minds  enga- 
gei  in  legislation,  more  time  devoted  to  it,  than 
in  aU  the  world  besides.  To  some  extent  per- 
haps that  wiis  unavoidable.    The  people  here 


make  their  own  laws,  and  it  required  more  time 
to  be  devoted  to  legislation  than  any  other  coun- 
try, where  the  will  of  an  Emperor,  a  King,  or 
a  nobility  constitutes  law.  He  nevertheless 
thought  we  were  carrying  this  to  an  extreme, 
and  if  they  could  fix  some  limit  to  it,  they  should 
be  doing  great  good.  But  he  did  not  like  the 
shape  of  this  amendment,  for  by  it  they  should 
be  incorporating  something  like  a  reproach  on 
legislation  in  the  constitution.  It  occurred  to 
him  they  could  accomplish  the  same  end  in  a  lit- 
tle different  form.  They  might  incorporate  the 
proposition  to  pay  a  salary  instead  of  a  per  di- 
em; and  as  $300  would  be  an  equivalent  to 
a  session  of  100  days,  it  would  perhaps  be 
enough,  with  an  additional  allowance  for  tra- 
velling fees.  Some  such  provision  might  ac- 
complish the  object  they  all  desired  to  attain. 

Mr.  STETSON  remarked  that  if  a  salary 
were  fixed  without  reference  to  the  time  of  ser- 
vice, they  might  adjourn  in  twenty  days  without 
transacting  the  public  business. 

Mr.  HARRIS  did  not  suppose  that  any  legis- 
lature would  take  the  responsibility  of  doing  so; 
or  if  they  did,  they  would  probably  thereby  ter- 
minate their  participation  in  public  business  for 
life. 

Mr.  KENNEDY  was  satisfied,  that  if  they 
should  fix  any  restriction  here,  the  legislature 
would  consider  the  limitation  as  the  time  pre- 
scribed  for  the  duration  of  the  sessions,  and 
they  would  sitat  all  out. 

Mr.  STRONG  was  in  favor  of  the  proposi- 
tion  of  the  gentleman  from  Albany,  and  he 
trusted  that  a  direct  vote  would  be  taken  up- 
on it. 

Mr.  ANGEL  was  unwilling  that  this  amend- 
ment should  be  adopted  and  loria  a  part  of  the 
Constitution.  It  was  a  dangerous  proposition. 
It  might  be  necessary  to  protract  the  session 
over  100  days,  and  he  thought  it  would  be  im- 
proper to  fix  such  a  limitation;  for  their  own 
experience  must  have  taught  them  that  there 
was  always  an  accumulation  of  important  busi- 
ness at  the  close  of  the  session,  which  might  be 
defeated  by  a  minority  with  such  a  limitation.- 
He  adverted  to  the  lectures  sometimes  read  on 
that  floor  to  this  Convention  for  procrastinating 
its  business,  and  said  to  them  while  legislating 
for  the  Senate  and  Assembly  might  properly  be 
applied  the  reproof,  "  Physician  heal  thyself." 
He  was  in  favor  of  a  reasonable  salary,  such  as 
had  been  proposed  by  the  gentleman  from  New- 
York,  (Mr.  Townsend.) 

Mr.  SIMMONS  continued  the  argument  in 
favor  of  his  proposition,  on  which  the  question 
was  taken,  and  it  was  negatived. 

The  amendment  of  Mr.  Nicholas  was  also 
negatived,  the  vote  being  33  in  the  affirmative, 
and  45  in  the  negative. 

Mr.  TOWNSEND  withdrew  his  amendment. 

Mr.  HARRIS  moved  to  strike  out  the  first 
ten  lines,  and  insert — 

'S  The  members  of  the  legislature,  after  the  year 
1947  shall  receive  for  their  services  9  00  a  year,  to- 
gether with  #1  for  e\ery  10  miles  of  travel  in  going  to 
and  returning  from  the  place  of  mee'ing  of  the  legisla- 
ture, except  irt  the  case  of  extra  sessions,  when  they 
shall  receive  $3  a  day,  with  an  allowance  for  travel 
as  aforesaid." 

Mr.  RICHMOND  opposed  the  amendment. 
It  would  be  nothing  bat  letting  out  all  legislation 
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Dy  the  job.  If  he  should  go  into  this  business 
of  jobbing,  he  would  let  it  out  to  some  compe- 
tent man,  and  he  believed  that  it  could  thus  be 
done  for  $2,500  a  year !  Here  would  be  a  sa- 
ving of  money  of  course.  Whether  the  work 
would  be  as  well  done  was  another  question. — 
He  protested  against  any  such  principle. 

Mr.  TALL  MADGE  said  there  was   an  error 
in  speaking  of  past  legislatures,  as  doing  but  lit- 
tle during   the  first  month  of  a  session.     The 
members  came  together  from  different  parts  of 
the  state — they  had  to  enquire  amongst  them- 
selves, by  personal  intercourse,  what  was  public 
sentiment — and  thus  more  business  was  done  off 
the  floor  of  the  two  houses  than  could  be   done 
by  long  sessions.     They  thus  made   themselves 
acquainted  with   the   grievances   and  evils  that 
afflict  the  public,  with  a  view  to   prompt  action 
when  they  come  together.     At  the  hotel  where 
he  resided,  there  were  35  members  of  this  Con- 
vention, and  it  was   their  pleasure   to  speak  of 
things  passing  in  this  body  and  thus  the  opinions 
of  the   non-speaking   members    were  obtained, 
and  their  views  were  better  known  than  it  they 
sat  here  without  an   opportunity  for  such  inter- 
course.    With  respect   to  the   pending  amend- 
ment, he  was  content  with  the  existing  constitu- 
tion.    He  had  no  objection  to  a    salary  of  $300, 
but  if  they  adopted  such  a  provision  they  would 
not  be  able  to  keep  a  quorum  in  the  legislative 
houses.     A  great  many  of  them   had  not  habits 
of  industry.     They   would   rather   play  at  ten- 
pins, or  sit  at  their  hotels,  or  take  rides.     For 
himself,  he  should  prefer  to  be  at  Saratoga  ;  and 
his  word  for  it,  if  they   gave   this  salary,    they 
would  not  find  a  quorum  present.     But  suppose 
the  legislature   treated   itself  as  it   treated  the 
boards  of  supervisors,  by  giving  them  $2  a  day 
and  requiring  them  to  make  affidavit  of  person- 
al attendance  on  the  days  for  which  charge  was 
made.     If  the  gentleman  from  Albany   would 
modify  his  amendment  in  that  manner,  and  to 
require  reduction  for  days  of  absence.   Mr.  T. 
would  be  well  satisfied.     He   was  one  of  those 
who  thought  that  we  have  a  great  deal  too  much 
legislation  ;  and  he  prayed  God  to  spare  us  from 
any  revision  of  the  laws,  for  what  with  contents, 
chapters,  indexes,  references,  &c,  no  human  be- 
ing could  find  out  what  the  laws  are. 

Mr.  KIRKLAND  intended  to  offer  an  amend- 
ment to  the  effect  that  every  day's  absence 
should  be  deducted,  unless  a  sufficient  excuse 
could  be  rendered.  He  was  in  favor  of  the  pro- 
position for  a  salary,  and  thought  the  sum  named 
to  be  about  right. 

Mr.  WORDEN  said  the  great  evil  was  in  the 
absence  of  members  from  the  House.  Last  win- 
ter the  session  was  prolonged  more  than  three 
weeks  on  account  of  the  want  of  a  sufficient 
number  to  constitute  a  two-thirds  quorum.  He 
would  provide  in  the  constitution  that  when 
there  should  be  no  work, there  should  be  no  pay. 
He  offered  the  following  amendment  :— 

"  The  members  of  the  legislature  shall  receive  for 
their  services  a  sum  not  exceeding  three  dollars  a  d  y 
from  th«>  commencement  o\  the  session  ;  but  such  pay 
shall  not  exceed  in  the  aggregate  three  hundred  dol- 
lars for  per  diem  allowance  ;  and  no  member  sh-al]  re- 
ceive any  compensation  for  the  time  he  may  be  absent 
from  actual  attendance  upon  the  legislatuje,  unless 
such  absenee  is  occasioned  by  sickness." 

Some  conversation  ensued  thereon  between 


Messrs.  TALLMADGE,  WORDEN  and  HAR- 
RIS,  after  which  Mr.  HARRIS  withdrew  his 
amendment. 

Mr.  WORDEN  said  he  had  no  objection  to 
the  su£gestion  of  the  gentleman  from  Dutchess, 
for  he  believed  that  every  man  who  received 
the  public  money  should  give  some  public  evi- 
dence of  his  consciousness  that  he  had  earned 
it  He  would  therefore  amend  his  amendment 
agreeably  to  his  suggestion. 

Mr.  DANFORTH  thought  public   sentiment 
would  be  some  restriction  on  the  length  of  the 
legislative  sessions,  but  he  had  never  been  dis- 
posed to  cast  any  censure  upon  them,   for  they 
were  guided  by  the  precedent  of  previous  legis- 
latures.    He  then  proceeded  to  notice  some  re- 
marks made  by  preceding  speakers  and   to  de- 
precate the  insertion  of  any  provision  in  the 
constitution  which  would  have  the  effect  of  cast- 
ing censure  on  the   representatives  of  the  peo- 
ple 
Mr.  WORDEN  briefly  explained. 
Mr.  BASCOM  said  it'  evil  had  grown  out  of 
high  compensation  paid  to  the  legislature,  there 
was  an  open,  manly  and   direct  way  of  reform- 
ing the  evil.     If  they  had   been   paid  so  much 
money  as  to  induce  them  to  set  here  longer  than 
the  public  interests  demanded,  the  mode  to  meet 
that  was  to  reduce  their  per  diem  compensation; 
but   he  doubted   the   propriety  of  limiting  the 
term  to  a  certain  number  of  days. 
Mr.  SIMMONS  opposed  the  amendment. 
Mr.  SHEPARD  said  he  should  vote  against 
the  limitation  of  either  time  or  salary,  but  he 
should  hereafter  move  an  amendment  to  guard 
against  excessive  legislation,  by  making  the  ses- 
sions biennial. 

The  amendment  o£  Mr.  Worden  was  then 
adopted  by  a  majority  of  48  to  31. 

Mr.  CHAT  FIELD  moved  that  in  case  of  ex- 
tra sessions,  the  pay  should  be  $3  a  day.  Agreed 
to. 

Mr.  DANA  moved  to  make  the  pay  of  mem- 
bers $24  instead  of  $3  a  day.     Lost. 

Mr.  KIRKLAND  moved  to  strike  out  the  fol- 
lowing words  : 

ft  The  speaker  of  the  assembly  shall?  in  virtue  of  his 
office,  receive  an  additional  compensation  equal  to  one 
third  of  his  per  diem  as  member." 

Mr.  KIRKLAND  never  could  discern  why  the 
pay  of  the  speaker  should  be  more  than  of  a 
member.  The  distinction  itself  was  sufficient 
compensation  without  double  pay.  Besides,  the 
labors  of  a  speaker  were  less  than  those  of  mem- 
bers, instead  of  being  greater,  as  was  supposed. 

Mr.  DANA  hoped  the  provision  would  not  be 
stricken  out  j  the  anxiety  and  long  continuous 
attendence  to  which  the  speaker  was  subjected, 
fully  entitled  him  to  this  additional  compensa- 
tion. 

Mr.  CHATFIELD  Was  in  favor  of  retaining 
the  provision  as  reported  by  the  committee  The 
speaker  incurred  great  expense  for  postage, 
which  members  were  not  called  upon  to  bear. 
He  said  while  he  was  speaker,  his  postage 
amounted  to  $75,  towards  which  he  received  an 
allowance  of  $30  in  the  supply  bill. 

Mr.  CROOKER  moved  to  insert  in  lien  of 
these  words,  that  the  official  postage  of  mem- 
bers of  the  legislature  should  be  paid  out  of 
the  srate  treasury*. 
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Mr.  SIMMONS  opposed  the  amendment.  He 
said  it  would  be  saddling  the  state  with  the  frank- 
ing privilege,  and  besides  it  was  work  for  the 
legislature  and  not  fit  to  be  the  subject  of  a  con- 
stitutional provision. 

The  amendment  was  lost. 

The  motion  ot  Mr.  Kirkland  to  strike  out  was 
also  lost. 

Mr.  CHATFIELD  moved  to  reduce  the  mile- 
age  from  ten  to  fiVe  cents  per  mile. 

Mr.  NICHOLAS  said  the  disproportion  in  the 
mileage  of  distant  members  of  the  legislature 
and  those  living  in  the  vicinity  of  the  capital 
was  more  than  balanced  by  the  advantage  of 
going  home  occasionally,  to  have  an  eye  to  their 
own  affairs,  which  privilege  members  a  short 
distance  from  their  residence  avail  themselves 
of;  whereas  the  distant  members,  if  they  are 
called  home  once  during  the  session,  it  must  be 
at  much  greater  expense,  and  they  generally  re- 
main there  only  long  enough  to  see  that  their 
affairs  will  need  their  attention  before  their  re- 
turn home  at  the  end  of  the  session.  In  a  pe- 
cuniary point  of  view,  therefore,  the  distant 
members  are  the  greater  losers.  The  amend- 
ment for  this  reason  should  not  be  adopted. 

The  amendment  was  rejected. 

Mr.  W.  TAYLOR  moved  to  amend  so  that 
the  limitation  prescribed  by  the  proposition  of 
Mr.  Worden  should  not  apply  until  the  year 
1843.     Agreed  to. 

The  10th  section  was  then  agreed  to,  as  follows: 

§  10.  No  member  of  the  legislature  shall  receive  any 
civil  appointment  within  this  stnte,  or  to  the  Senate  of 
the  United  States  from  she  Governor,  the  governor  and 
Senate,  or  from  the  legislature,  during  the  term  for 
which  he  shall  have  been  elected. 

The  11th  section  was  then  read,  as  follows: — 
§  11.  No  person  being  a  member  of  Congress,  or  hold- 
ing any  judicial  or  military  office  under  the  United 
States,  shall  hold  a  seat  in  the  legislature  And  if  any 
person  shall,  Hfter  his  election  as  a  member  of  the  le- 
gislature, be  elected  to  Congress,  or  appointed  to  any 
office,  civ  a  or  military,  under  the  government  of  the 
United  States,  his  acceptance  thereof  shall  vacate  his 
seat. 

Some  conversation  ensued  on  this  section,  be- 
tween Messrs.  CHATFIELD,  W.  W.  TAY- 
LOR  and  STOW. 

Mr.  SIMMONS  moved  to  amend  the  tenth  sec- 
tion by  striking  out  the  words  "or  to  the  Senate 
of  the  United  States,"  and  addressed  the  com- 
mittee in  favor  of  the  amendment,  contending 
that  this  restriction  was  in  virtual  violation  of 
the  constitution  of  the  United  States.  Mr.  S 
urged  that  if  a  person  was  elected  a  U.  S.  sena- 
tor without  regard  to  this  section,  he  would  be 
a  senator  under  the  U.  S.  constitution—and  that 
it  was  inexpedient  and  unwise  to  put  into  the 
constitution,  an  inhibition  which  could  not  be 
enforced  He  conceded,  however,  that  it  would 
be  good  policy,  if  you  could  enforce  it.  As  a 
guide  to  the  consciences  of  members,  who  would 
swear  to  support  the  constitution,  it  might  be 
acquiesced  in;  but  if  a  question  were  raised 
about  its  constitutionality,  and  a  division  should 
arise  in  the  legislature  on  the  question,  a  sena- 
tor might  be  elected  in  direct  opposition  to  it,- 
there  would  be  no  way  of  preventing  it,  and  it 
would  only  throw  another  bone  of  contention 
before  the  legislature. 

Mr.  STETSON  argued  that  this  was  not  a 
question  between  the  U*  St  government  and  our 


constitution;  but  between  members  of  the  legis 
lature  and  our  own  state.  In  a  word,  was  it 
competent  for  the  sovereign  power  of  the  slate 
to  direct  its  own  legislature  as  to  the  manner  in 
which  they  should  exercise  their  duty?  Could 
the  legislature  under  their  oaths  to  support  the 
constitution,  in  the  face  of  this  prohibition,  elect 
one  of  their  own  number  to  the  U.  S.  Senate? — 
No  man  could  do  this  without  making  himself 
an  outlaw  in  the  opinion  of  his  constituents. 

Mr.  WORDEN  said  it  would  be  strange  in- 
deed if  the  people  of  this  state  were  so  bound 
up  by  the  constitution  of  the  U.  S.,  that  they 
could  not  provide  against  a  dangerous  evil. — 
Such  a  construction  of  the  U.  S.  constitution 
would  be  at  war  with  the  ordinary  rule  of  in- 
terpretation, that  instruments  were  to  be  con- 
strued in  view  of  the  end  designed.  If  the  pow- 
er of  electing  U.  S.  senators  had  been  given  to 
the  judges  of  the  supreme  court,  it  would  be  a 
strange  rule  of  constructidn  which  would  permit 
the  three  to  choose  two  of  their  own  number — 
or  to  appoint  themselves.  It  would  be  plainly 
any  thing  but  the  intent  or  spirit  of  the  grant  of 
power,  that  the  appointing  body  should  elect  a 
portion  of  itself  to  the  office.  That  would  not 
be  an  appointment,  but  a  self  selection. 

Mr.  STOW  said  he  should  be  very  glad  to 
vote  for  such  an  inhibition,  if  he  could  do  so 
consistently  with  the  U.  S.  constitution.  But 
that  instrument  having  prescribed  the  qualifica- 
tions of  a  U.  S.  senator,  we  could  not  superadd 
to  those  qualifications  any  other  that  would  be 
recognized  by  the  U.  S.  Senate,  which  was 
alone  the  judge  of  the  qualifications  of  its  own 
members.  He  quoted  from  Judge  Story  in  sup. 
port  of  his  position  that  if  we  had  a  right  to 
require  any  new  qualification,  we  had  a  right 
so  to  extend  these  qualifications  as  to  make  it 
impossible  for  the  legislature  to  elect  any  body  ; 
and  such  a  principle,  if  followed  out  in  other 
states,  might  prevent  the  election  of  any  U.  S 
senators,  and  dissolve  that  body. 

Mr.  TAGGART  took  similar  ground.  He 
stated  the  case  of  a  member  of  the  legislature 
duly  elected  to  the  U.  S.  Senate,  and  admitted 
to  his  seat  there — and  a  subsequent  legislature 
declaring  that  election  void  and  electing  ano- 
ther. He  asked  which  of  these  would  hold  the 
seat?  He  had  no  hesitation  in  saying  that  it 
would  be  the  first.  The  prohibition  could  not 
be  enforced,  if  the  legislature  should  be  of  opi- 
nion  that  it  was  inconsistent  with  the  U.  S. 
constitution.  This  was  a  matter  with  which 
we  had  nothing  to  do,  any  more  than  we  had 
with  the  matter  of  delivering  up  fugitives  to 
foreign  governments.  That  provision  had  been 
struck  out,  and  he  trusted  this  would  be.  It 
purported  to  impose  a  duty  on  the  legislature 
which  we  had  no  power  to  impose,  and  being 
entirely  nugatory,  should  not  be  there. 

Mr.  LOOMIS  took  the  ground  that  the  legis- 
lature, being  the  creature  of  the  constitution, 
with  the  power  only  to  act  in  subservience  to  it 
— the  moment  they  departed  from  it,  their  acts 
ceased  to  be  acts  of  the  legislature.  If  a  sena- 
tor were  elected  by  the  legislature,  not  under  its 
constitutional  functions,  the  Senate  of  the  U.  S., 
looking  into  the  matter,  would  declare  that  the 
election  was  not  the  act  of  the  legislature* 
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Mr.  SIMMONS  :  Suppose  we  should  insert  a 
restriction  that  they  should  not  elect  any  ? 

Mr.  LOOMIS  replied  that  the  case  was  not 
applicable.  The  prohibition  would  not  prevent 
sending  a  senator  to  Congress.  In  the  case  be- 
fore us,  the  object  was  to  secure  to  this  govern- 
ment the  services  of  persons  elected  to  office. — 
To  secure  this,  we  had  a  right  to  say  that  per- 
sons elected  to  office^  and  accepting  them, 
should  not  resign.  He  could  not  see  the  diffi- 
culty of  reconciling  this  to  the  constitution  of 
the  U.  S. 

Mr.  MARVIN  insisted,  the  constitution  of  the 
United  States  having  provided  how  the  Senate 
should  be  constituted, — having  prescribed  the 
qualifications  of  senators, — having  conferred  the 
power  on  the  state  legislatures  to  elect  them — 
that  no  state  government  could  enact  other  quali- 
fications or  impose  restrictions  on  the  power  of 
the  legislature  or  appointing  power.  If  gentle- 
men were  right,  what  was  there  to  prevent  the 
state  authorities  from  providing  other  qualifica- 
tions than  those  required  by  the  United  States 
constitution — such  as  that  no  man  should  be 
elected  who  wTas  under  forty.  And  yet  who 
believed  that  such  a  provision  would  not  be  nu- 
gatory j  quite  as  much  as  if  we  should  provide 
that  the  legislature  should  never  choose  United 
States  senators?  And  this  mode  of  bringing  the 
United  Staves  government  to  an  end,  was  no  new 
idea.  Run  out  the  argument  of  gentlemen  on 
the  other  side,  and  you  would  find  it  running 
into  nullification,  or  what  was  the  same  thing. 
If  the  power  of  the  legislature  under  the  United 
States  constitution  could  be  qualified,  as  some 
contended,  it  might  be  destroyed.  He  agreed 
that  there  was  an  impropriety  in  the  legislature 
electing  one  of  its  own  members,  and  ii  we  had 
the  power  he  should  like  to  prohibit  it.  But  we 
could  not  do  it.  If  you  could  prohibit  members 
of  the  legislature  from  bein^  eligible,  you  could 
say  that  the  ^hief  justice  should  not  be,  be- 
cause the  people  had  a  right  to  his  services. — 
And  thus  you  might  go  on  until  you  extended  it 
to  the  whole  community. 

Mr.  STETSON  urged  that  this  was  a  ques- 
tion not  of  qualification  but  of  eligibility,  where 
the  constitution  of  the  U.  S.  was  utterly  silent. 
But  were  it  a  question  of  qualification,  states- 
men were  not  agreed  in  opinion  that  you  could 
not  even  require  members  of  the  H.  of  R.  to  be| 
of  a  certain  age.  He  conceded  the  weight  of 
Judge  Story's  opinion  a  matter  of  law;  but  on 
constitutional  questions,  he  must  *e  permitted 
to  choose  another  leader.  He  must  be  permit- 
ted to  place  quite  as  much  reliance  on  Jefferson, 
in  his  correspondence,  and  Tucker  on  Black- 
stone.  He  asserted  that  the  states  had  the  right 
to  prescribe  other  qualifications.  And  if  upon 
the  matter  of  qualification  these  high  authorities 
took  that  ground,  how  much  higher  the  author- 
ity on  a  question  of  eligibility  where  the  U.  S. 
constitution  had  no  limitation  ?  If  we  gave 
them  a  senator  within  the  prescribed  qualifica- 
tions, we  complied  faithfully  with  the  enactions 
and  limitations  of  the  U.  S.  constitution.  We 
added  no  qualifications.  All  we  did  was  to  pre- 
vent  those  having  the  appointing  power  from 
abusing  it  by  appointing  themselves. 

Mr.  MARVIN  :— You  say  that  a  certain  class 
of  persons,  not  excluded  by  the  constitution  of 


the  U.  S.,  shall  be  included.    That  is  a  qualifi- 
tion. 

Mr.  STETSON  replied  that  the  mistake  was 
in  supposing  that  the  constitution  of  the  U.  S. 
spoke  on  this  subject,  which  it  did  not.  The 
doctrine  of  Judge  Story,  sustained  by  gentlemen 
here,  called  on  every  one  who  felt  the  first  emo- 
tion of  state  rights,  to  oppose  this  new  enlarge- 
ment  of  the  doctrine  by  implication  on  the  part 
of  the  general  government.  It  would  obliterate 
the  states.  What  was  the  meaning  of  this  ex- 
traordinary opposition  to- a  wise  provision?  Did 
you  wrish  to  invite  the  legislature  to  send  one  of 
its  own  members  to  the  U.  S.  Senate?  Was  it 
probable  that  nullification  would  grow  out  of 
such  a  provision?  Was  not  three  millions  of 
people  enough,  out  of  which  to  make  a  selec- 
tion? 

Mr.  MARVIN  enquired  whence  the  states 
derived  the  power  to  choose  senators?  Had  the 
states  a  right  to  qualify  that  power  ? 

Mr.  LOOMIS  :— They  can  define  the  time 
and  manner. 

Mr.  MARVIN:— Does  the  gentleman  from 
Clinton  deny  that  the  power  to  elect  senators  is 
derived  from  the  U.  S.  constitution  ? 

Mr.  WORDEN  :— I  deny  it. 

Mr.  MARVIN  thought  that  a  conceded  point 
— that  the  legilsture  in  choosing  senators,  acted 
under  the  authority  of  the  United  States  govern- 
ment,  as  much  as  any  officer  of  that  govern- 
ment ;  and  that  you  could  no  more  restrict  the 
free  action  of  the  one  than  the  other,  in  execu- 
ting their  constitutional  power. 

Mr.  LOOMIS  insisted  that  if  we  should  pre- 
scribe that  the  vote  of  every  member  elecied 
should  be  necessary  to  a  choice  of  senator,  the 
U.  S.  Senate  would  not  receive  a  man  elected  by 
a  majority.  We  certainly  had  a  right  to  say 
that  a  man  should  not  elect  himself. 

Mr.  MARVIN  replied  that  the  case  was  not 
analogous.  The  legislature  derived  ther  power 
to  elect  senators  solely  from  the  United  States 
constitution — that  constitution  prescribed  the 
qualifications  of  senators,  and  the  only  qualifi- 
cations which  the  United  States  Senate  could  in- 
sist upon — and  hence  any  superadded  qualifica- 
tions imposed  by  our  constitution,  would  be  nu- 
gatory. 

The  committee  here  rose,  and  the  Convention 
took  a  recess. 

AFTERNOON  SESSION. 
Mr.  RUGGLES  thought  the  question  pending 
was  one  that  deserved  previous  consideration. 
It  should  not  be  decided  without  that  reflection 
which  was  necessary  to  decide  it  aright.  The 
questions  of  power,  as  between  the  general  and 
state  governments  should  not  be  disposed  of 
without  a  thorough  understanding  of  the  princi- 
ples which  controlled  them.  The  argument 
that -the  power  to  elect  senators  was  derived  from 
the  U.  S.  constitution,  amounted  to  nothing  un- 
less it  was  also  established  that  the  legislature, 
in  the  choice  of  senators,  acted  as  the  agent  of 
the  U.  S.  government,  and  not  as  the  agent  of 
the  state.  If  it  acted  as  the  agent  of  this  state, 
the  people  of  the  state  had  a  right  to  control  that 
agency.  This  power  to  choose  senators  arose 
out  of  the  compact  between  the  two  govern- 
ments.   It  was  by  no  means  a  grant  of  power 
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from  tne  general  government  to  this.  It  was  a 
reserved  power  j  properly  speaking,  secured  to 
the  state  by  the  compact,  but  in  no  sense  was 
the  state  government  the  agent  of  the  U.  S.  gov- 
ernment  in  choosing  senators.  The  state  legis 
lature  was  the  constituent  of  the  U.  S.  Senate. 
In  doing  that,  it  executed  no  mandate  of  the  U. 
S.  government.  The  power  of  electing  senators 
belonged,  by  the  U.  S.  constitution,  to  the  state 
sovereignties — not  to  the  legisluture  in  any  oth- 
er capacity  than  as  representing  the  state  sover- 
eignty— the  legislature  was,  therefore,  the  agent 
of  the  state  sovereignty — the  creature  uf  the  state 
sovereignty.  Its  existence  as  such  was  recognised 
in  the  U.  8.  constitution.  The  power  being  recog- 
nized as  in  the  state  legislatures, as  theconstituen- 
cies  of  the  U.  S.  senate,  it  was  to  be  exercised  in 
conformity  with  the  U.  S.  constitution,  subject  to 
the  rules  prescribed  at  the  will  of  the  state  sov- 
ereignty. He  dissented  entirely,  from  the  posi- 
tion, that  the  state  government  could  not  pre- 
scribe other  qualifications  than  those  prescribed 
in  the  U.  S.  constitution.  The  states  were  in  no 
way  restrained  in  the  exercise  of  that  power 
except  by  the  section  of  the  U.  S.  constitution 
referred  to.  And  if  the  state  chose  to  say  that 
it  would  not  elect  a  senator  under  40,  they  might 
do  so.  Certainly,  if  the  state  elected  a  senator 
over  40,  the  U.  S.  senate  would  not  reject  him. 
The  legislature  being  the  creature  of  the  state 
sovereignty,  and  acting  as  t^e  agent  of  that  sov- 
ereignty in  the  choice  of  senator,  the  latter  had 
the  right  to  control  its  action,  provided  it  did  not 
contravene  the  constitution  of  the  U.  States. 
It  might  be  true  that  we  could  not  enforce  the 
rules  we  might  prescribe  upon  the  legislature, 
so  far  as  to  control  the  action  of  the  U.  S.  sen- 
ate, in  its  power  of  judging  of  the  qualifications 
of  its  members.  But  that  was  not  the  principle 
on  which  we  proposed  to  act.  We  proposed  to 
act  upon  our  own  agent — the  legislature — not  on 
the  U.  S.  government.  In  many  cases  though 
the  agent  exceeded  or  abused  his  power,  his  act 
might  be  valid  ;  and  he  would  admit  for  the  sake 
of  argument,  that  though  we  might  forbit  it,  and 
the  legislature  should  choose  one  of  its  own 
members — yet  that  the  US.  senate  might  re- 
ceive him.  Still,  we  had  the  right  to  prescribe 
the  rule  and  might  enforce  it  against  the  legisla- 
ture, by  penalties  upon  any  man  voting  for  sen- 
ator against  our  rule.  We  could  make  it  a  mis- 
demeanor and  punishable  as  such.  We  could 
not  command  them  to  choose  a  senator  under  30 
years  of  age.  But  any  other  rule  not  in  conflict 
with  the  U.  S.  constitution,  we  could  prescribe 
and  make  imperative  on  the  legislature  :  we 
could  enforce  it  on  them  by  penalties.  He 
would  not  go  into  an  argument  to  show  the  pre- 
priety  of  such  a  rule  as  this,  for  that  must  be 
obvious  to  all. 

Mr.  MARVIN  did  not  take  the  position  that 
the  legislature  acted  as  the  agent  of  the  United 
States.  True,  the  legislature  acted  on  behalf  of 
the  state,  and  as  its  agent.  But  his  argument 
was  this — that  the  constitution  of  the  United 
States  had  exhausted  the  power  of  prescribing 
qualifications — that  no  state  could  add  to,  or  di- 
minish those  qualifications— and  that  if  it  could, 
all  qualifications  might  be  frittered  away,  and 
the  United  States  government  injured  or  impair- 
ed  in  its  action.    That  was  the  whole  extent  of 


his  argument.  He  cited  the  case  of  a  member 
of  the  house  of  representatives  being  elected, 
when  residing  in  another  district,  against  a  pro- 
hibition ol  our  state  constitution — asking  if  the 
person  thus  elected,  would  not  be  a  member  ?  If 
gentlemen  could  satisfy  him  that  we  had  the 
power  to  put  this  in  ihe  constitution  and  make 
it  efficient,  he  should  be  glad  to  see  it  there. — 
But  the  difficulty  was  that  we  could  not  enforce 
it. 

Mr.  RUGGLES  replied  that  we  proposed  to 
act  here  on  our  own  agent — the  constituency  of 
the  United  States  senator — not  on  the  senator 
himself  who  might  be  elected, 

Mr.  ANGEL  took  the  ground  that  those  who 
went  for  striking  out  were  bound  to  show  when 
and  where  the  states  had  grante  1  away  the  pow- 
er to  prohibit  the  legislature  from  appointing  one 
of  iheir  own  number  to  the  U.  S.  senate — inas- 
much as  all  power  not  delt  gated  by  the  states, 
nor  prohibited  to  them,  was  reserved.  It  seem- 
ed to  him  that  gentlemen  on  the  other  side  were 
insisting  on  a  latitude  of  construction  which  was 
opening  the  door  wider  to  aggressions  on  state 
rights,  by  the  general  government,  than  any  of 
the  advocates  of  constructive  power  ever  main- 
tained. He  insisted  that  the  only  qualifications 
on  which  the  general  government  would  insist 
were  that  a  sanator  should  be  30  years  of  age, 
a  resident  of  the  U.  S-  for  9  years,  and  an  inhab- 
itant of  the  state  bv  which  he  should  be  elected — 
and  that  there  was  nothing  in  the  U.S.  constitu- 
tion which  prohibited  us  from  preventing  our 
legislature  from  selecting  one  of  their  number 
for  the  U.  S.  senate. 

Mr.  STOW  did  not  doubt  the  policy  or  expe- 
diency of  such  an  inhibition  as  this  His  only 
difficulty  was,  that  under  the  Constitution  of  the 
United  States,  we  had  no  right  to  put  such  an 
inhibition  into  our  Constitution.  The  question 
of  state  rights,  so  far  as  it  could  be  said  to  be 
involved  here,  depended  on  the  strict  construc- 
tion of  the  powers  of  the  general  government, 
for  which  he  contended,  and  a  conformity  to 
them  in  their  letter  and  spirit.  And  the  ques- 
tion here  was,  what  was  the  Constitution  of  the 
United  States — and  that  having  been  ascertain- 
ed, we,  as  citizens  of  this  republic,  were  bound 
to  conform  to  it.  The  government  of  the  U.  S. 
and  of  each  state,  were  independent  govern- 
ments, each  in  its  own  proper  sphere  of  action  ; 
and  the  U.  S.  Constitution,  containing  as  it  did 
qualifications  for  its  senators,  the  fact  itself  was 
an  inhibition,  without  any  express  prohibition, 
upon  the  action  of  the  states  in  that  particular. 
Mr.  S.  here  read,  in  reply  to  Mr.  Angel,  from 
Judge  Story,  on  this  point.  He  differed  also 
from  Mr.  Ruggles,  in  the  position  that  the  state 
did  not  derive  its  power  to  elect  senators  from 
the  U.  S.  Constitution,  but  nnder  a  reserved 
right.  How  came  we  to  have  a  Senate  at  all 
but  from  the  U.  S.  Constitution?  If  the  legis- 
lature had  had  this  power  under  a  reserved  right, 
it  must  have  exi*steu"  prior  to  the  U*  S.  Constitu- 
tion— which  could  not  be  pretended.  Tnat  ar- 
gument therefore  destroyed  itself.  He  differed 
also  from  that  gentleman  in  the  position  that  the 
legislature^  in  electing  senators,  did  so  in  pursu- 
ance of  no  mandate  of  the  U.  S.  Constitution. 
The  language  of  that  Constitution  was  manda- 
tory j  and  members  of  the  legislature,  taking  an 
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oath  to  support  the  Constitution,  were  bound  to 
obey  the  mandate.  If  it  was  not  mandatory, 
then  oue-third  of  the  states,  by  refusing  to  elect 
senators,  might  overthrow  the  Senate,  and  with 
it  the  Congress.  Mr.  S.  confessed  to  his  utter 
inability  to  comprehend  Mr.  Stetson's  dis- 
tinction between  qualifications  and  eligibility. 

Mr.  STETSON  :— The  United  States  consti- 
tution  itself  makes  the  distinction. 

Mr.  STOW  continued  :  —  Practically  they  were 
convertible  terms.  Whatever  disqualified  a  citi- 
zen made  him  ineligible.  Now  if  we  could  say 
that  no  member  of  the  legislature  should  be  eli- 
gible, we  might  extend  the  prohibition  to  all 
who  had  ever  been  members,  and  to  all  who 
ever  held  any  office  ;  and  in  this  way,  any  elec- 
tion of  senator  might  be  defeated.  Mr.  8.  con- 
tinued further  in  reply  to  Mr.  Stetson,  conten- 
din«that  Mr.  Jefferson,  he  was  confident,  had 
in  effect  redacted  the  opinion  quoted  from  his  let- 
lers,  and  that  Mr.  Tucker  in  fact  supported  his 
own  view  of  the  question. 

Mr.  WORDEN  was  not  prepared  to  assent  to 
the  doctrine  that  this  state  could  not  provide  in 
its  fundamental  law  that  no  person  elected  to 
discharge  a  trust  under  the  state  government, 
should  be  eligible  to  any  other  office  under  the 
federal  government.  He  regarded  this  however 
as  essential  to  the  preservation  of  state  rights 
and  authority  in  the  state  government.  This 
prohibition  was  not  at  all  in  conflict  with  the 
qualifications  prescribed  for  senators  in  the 
United  Slates  constitution.  It  did  not  vary  or 
alter  them  in  any  respect. 

Mr.  KUGGLES  did  not  mean  to  speak  of  this 
power  as  a  reserved  right,  but  as  a  power  which 
stood  on  the  same  looting,  in  regard  to  its 
strength  and  stability.  It  was  a  right  secured 
by  compact  between  the  two  governments.  He 
differed  with  Mr.  Stow  in  his  position  that  this 
power  was  exercised  under  a  mandate  of  the 
United  States  constitution.  He  did  not  mean  to 
say  that  it  was  not  the  duty  of  the  legislature 
to  exercise  it.  But  it  was  a  right  to  be  repre- 
sented, and  it  was  not  necessary  to  enforce  the 
execution  of  the  power,  any  more  than  it  was 
to  compel  a  voter  to  vote.  As  to  the  position 
that  the  States  could  prescribe  no  other  qualifi- 
cations for  senators  than  those  prescribed  by  the 
constitution  of  the  United  States,  it  amounted  to 
this  when  followed  out — that  the  legislatures  of 
the  several  Stales  could  not  exercise  their  own 
free  privilege  of  choice.  The  legislature  cer- 
tainly could  establish  a  general  rule  for  its  own 
action.  They  might  agree  that  they  would  not 
elect  a  man  under  40,  or  that  they  would  not 
elect  a  member  of  their  own  body,  if  that  were 
so  the  people  of  this  state,  through  the  constitu- 
tion, could  control  their  discretion  by  a  general 
rule,  provided  that  rule  was  not  calculated  to 
embarrass  a  choice^  or  to  embarrass  the  general 
government.  That  certainly  was  not  the  effect 
or  intent  of  the  clause  proposed  to  be  struck 
out. 

Mr.  WHITE  :■— I  rise  very  reluctantly,  Mr. 
Chairman,  to  express  my  sentiments  upon  the 
important  subject  now  under  consideration:  and 
the  magnitude  of  the  consequences  which  it  in- 
volves,  must  plead  my  apology  for  trespassing 
upon  the  attention  of  the  committee  at  this  time. 
I  may  premise  that  I  have  uniformly  maintain. 


ed  the  principles  of  state  rights,  and  I  would  be 
the  last  person  in  this  assembly  to  surrender 
them.  But  I  hold  that  this  opinion,  is  perfectly 
consistent  with  another  doctrine  which  I  enter- 
tain, that  the  government  of  the  United  States 
possessescertain  enumerated  and  limited  powers, 
and  that  so  far  as  those  powers  are  delegated 
in  the  constitution  of  the  United  States  j  that 
the  authority  specifically  granted  by  the  states 
"and  people  is  sovereign,  and  carries  with  it  all 
the  means  necessary  and  proper  to  execute  its 
purpose.  I  think  it  will  be  conceded  as  a  gen- 
eral principle  that  every  government  must  have 
the  means  of  providing  for  its  existence  and 
preservation,  and  the  carrying  into  effect  its 
own  powers.  It  cannot  be  that  matters  involv- 
ing that  existence  should  be  confided  to  any 
other  authority  or  government.  This  is  a  prin- 
ciple that  is  well  exemplified  in  the  constitution 
of  the  United  States,  as  a  reference  to  its  provi- 
sions will  clearly  establish  and  determine.  The 
power  regulating  the  election  of  senators  is  not 
exercised,  as  some  gentlemen  who  have  prece- 
ded me  allege,  by  a  mandate  from  the  govern- 
ment  of  the  United  States,  to  the  states  in  their 
sovereign  capacity  ;  but  under  a  solemn 
compact  into  which  this  state  has  entered 
with  the  other  states  of  this  Union.  Let 
us  examine  what  the  nature  of  that  com- 
pact  is.  The  constitution  declares  that — 
;'  The  Senate  of  the  United  S  ates  shall  be  com- 
posed of  two  senators  from  each  state,chosen  by 
the  legislature  thereof  for  six  years,"  and  again 
it  still  further  declares,  that  "no  person  shall 
be  a  senator  who  shall  not  have  attained  to  the 
age  of  thirty  years,  and  been  nine  years  a  citi- 
zen of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  state  for 
which  he  shall  be  chosen."  These  qualifica- 
tions, thus  solemnly  prescribed,  in  my  humble 
judgment,  can  neither  be  increased  or  diminish- 
ed by  the  action  of  this  honorable  body,  without 
a  violation  of  the  constitution  cf  the  United 
States,  which  wre  are  all  bound  to  support  and 
defend.  And  what  are  the  powers  that  by  the 
same  instrument  are  conditionally  reserved  to 
the  states?  That  "  the  times,  places  and  manner 
of  holding  elections  for  senators  and  representa- 
tives shall  be  prescribed  in  each  state  by  the- 
legislature  thereof;  but  the  Congress  may  at 
any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  place  of  choosing  senators." — 
From  this  provision  of  the  constitution  it  must 
be  manifest  in  what  case  the  states  can  exercise 
their  limited  authority  in  respect  to  the  election 
of  senators,  and  it  will  be  remarked  that  two  of 
the  powers  granted  to  them  are  conditional,  and 
dependent  upon  the  action  and  legislation  of  the 
Congress  of  the  United  States;  and  that  as  to  the 
other,  the  determination  of  the  place  of  choosing 
senators  is  the  only  power  reserved  by  the  consti- 
tution of  the  U.  States  to  the  legislature  of  this 
state.  In  order  to  elucidate  and  illustrate  the  posi- 
tion I  take  upon  this  question,  allow  me  to  state 
the  construction  which  has  been  given  to  this 
provision  of  the  constitution  by  the  House  of 
Representatives  of  the  United  States.  Many- 
years  since  when  I  was  a  resident  of  Maryland, 
the  legislature  of  that  state  passed  an  act  divi 
ding  the  state  into  election  districts.  It  provided 
amongst  other  things  that  the  city  and  county  oi 
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Baltimore  should  form  one  district,  and  be  enti- 
tied  to  two  members  of  the  Congress  of  the 
United  States — one  of  whom  should  reside  in 
the  city  and  one  in  the  connty  of  Baltimore. — 
Some  time  after  this  act  become  a  law,  there 
was  a  contest  for  the  election  of  representatives 
in  that  district.  Of  the  candidates  at  that  elec- 
tion, two  of  the  gentlemen  resided  in  the  coun- 
ty, one  was  a  resident  of  the  city  of  Baltimore. 
The  election  was  determined  by  the  return  oi- 
the  two  candidates  who  resided  in  the  couny. — 
The  unsuccessful  candidate  petitioned  Congress 
against  the  return  of  one  of  the  candidates  who 
resided  in  the  county,  on  the  ground  that  he  was 
not  duly  qualified  to  serve  under  the  law  of  the 
State  of  Maryland.  The  petition  was  referred 
to  the  committee  of  elections  in  the  House  of 
Representatives,  who  reported  unanimously  that 
the  member  was  entitled  to  his  seat  upon  the 
ground  that  it  was  unconstitutional  to  add  to  the 
qualifications  prescribed  by  the  constitution  of 
the  United  States.  In  conclusion,  I  beg  leave  to 
say  that  with  nil  the  consideration  that  I  have 
been  able  to  give  this  subject  in  the  brief  time 
I  have  hid  to  examine  it,  I  am  of  opinion  that 
the  limitation  proposed  in  the  section  under  con- 
sideration,as  reported  by  the  committee,namely, 
"  that  no  member  of  the  legislature  of  this  state 
shall  receive  an  appointment  to  the  Senate  of  the 
United  States,"  is  unconstitutional,  and  should 
be  stricken  out. 

Mr.  JONES  disagreed  with  his  colleague  en- 
tirely, and  concurred  mainly  in  the  views  of  the 
gentlemen  from  Dutchess  and  Ontario.  He  went 
at  some  length  into  the  subject  of  the  concurrent 
power  of  the  national  and  state  governments — 
adverting  to  the  doctrine  laid  down  by  Kent  in 
his  commentaries,  and  by  Judge  Story  in  a  case 
in  the  fifth  Wheaton— arguing  that  there  were 
but  three  well  defined  cases  in  which  a  state 
parted  with  its  sovereignty — (within  which  the 
case  in  hand  did  not  come) — and  that  in  all  oth- 
er cases  the  states  exercised  a  concurrent  pow- 
er—the paramount  law  being  binding  in  cases 
of  collision.  If  this  body  should  undertake  to 
give  the  legislature  power  to  elect  a  man  under 
thirty  years  of  age,  this  wou'd  come  within 
the  prohibition  laid  down  by  Judge  Story.  So 
if  the  legislature  should  elect  a  man  who  had 
not  been  nine  years  a  resident  of  the  U.  S.,  that 
would  also  be  repugnant  to  the  U.  S.  constitu- 
tion. All  that  the  U.  S.  constitution  enjoined 
was,  that  we  should  not  elect  a  man  who  had 
not  at  least  the  three  requisites  mentioned  in  the 
instrument.  And  yet  it  was  perfectly  compe- 
tent for  us  to  say  that  we  would  not  elect  a  man 
who  was  not  40;  or  as  a  matter  of  state  expedi- 
ency or  policy,  that  we  would  not  elect  a  man  who 
was  a  member  of  the  appointing  power.  These 
would  be  repugnant  to  the  U.  S.  constitution  in 
such  a  provision. 

Mr.  O'CONOR  conceded  that  it  would  be 
highly  indiscreet  in  the  legislature  to  elect  one 
of  their  own  body  to  the  place  of  U.  S.  sena- 
tor  ;  and  if  the  idea  was  to  insert  here  good  ad- 
vice to  the  legislature,  in  the  exercise  of  their 
discretion,  he  had  no  objection  to  it.  But  if  this 
was  intended  to  be  a  binding  and  obligatory  law 
upon  the  legislature,  he  must  vote  against  it. — 
He  thought,  however,  that  this  advice  should 
not  be  pnt  into  the  constitution—nothing  indeed 


should  be  inserted  that  had  npt  the  binding  force 
of  law  or  which  was  incapable  of  being  en- 
forced. This  clause, if  inserted  here,  would  be 
wholly  without  force.  If  the  legislature  saw  fit 
to  violate  it,  the  question  would  only  arise  un- 
der the  general  or  state  government.  If  under 
the  former,  it  would  be  determined  by  the  U.  S. 
Senate,  under  its  power  to  judge  of  the  election 
and  qualifications  of  its  own  members.  He  ask- 
ed those  who  sustained  this  clause  whether  they 
intended  to  assert  that  the  U.  S.  Senate  would 
preclude  a  person  from  a  seat  there  who  had 
been  elected  in  due  form  by  the  legisla'ure,  and 
had  all  the  qualifications  prescribed  in  the  con- 
stitution of  the  U.  S.  ?  He  had  not  heard  any 
gentleman  suggest  even  a  doubt  but  the  U.  S. 
Senate  would  admit  the  member  so  elected. 

Mr.  LOOMIS  said  he  took  that  position. 

Mr.  O'CONOR  asserted  nevertheless  that  the 
position  was  unsound.  But  the  gentleman*from 
Herkimer  was  the  only  one  who  maintained  the 
position.  Certainly  the  gentleman  from  Dutch- 
ess (Mr.  Ruggles)  had  shown  a  disinclination 
to  place  himself  upon  it  by  assuming  another. 
His  colleague  (Mr.  Jones)  had  not  presented  a 
proper  case  in  illustration.  The  case  he  should 
have  presented  was  to  suppose  a  person  aged 
35,  elected  when  our  constitution  prescribed  the 
age  of  40.  Would  the  U.  S.  Senate  refuse  a 
seat  to  the  person  thus  elected  ? 

Mr.  JONES  :  That  would  depend  on  the  fact 
whether  our  constitution  was  in  conflict  with 
that  of  the  United  States  in  that  respect.  My 
position  was  that  this  clause  is  not  in  conflict 
with  the  U.  S.  constitution. 

Mr.  O'CONOR  continued.  The  case  he  sup- 
posed  truly  presented  the  question  before  us. 
For  the  supposition  was  that  our  superadded 
qualifications  might  stand  together  with  those  of 
the  United  States  constitution,  that  therefore  the 
United  States  Senate  would  not  only  execute  the 
constitution  of  the  United  States,  by  exacting  all 
the  qualifications  therein  prescribed,  but  would 
require  also  the  additional  state  qualifications. 
Mr.  O'C.  thought  the  senate  would  not  do  so. 
It  had  been  well  said  by  the  highest  authority, 
that  when  two  legislatures,  one  of  higher  and 
the  other  of  lower  authority,  assumed  to  legis- 
late on  the  same  subject,  the  legislation  of 
the  inferior  authority  must  necessarily  be  void. 
We  learn  the  will  of  the  law-giver,  as  much  by 
seeing  what  he  has  left  unsaid,  as  by  reading 
that/which  he  has  said.  In  this  case  the  consti- 
tution of  the  United  States  has  prescribed  the 
full  age  of  30  years  as  necessary  to  secure  that 
maturity  which  was  deemed  necessary  in  a  sen- 
ator. The  same  law  which  declared  that,  de- 
clared by  clear  implication  that  no  greater  age 
was  necessary  to  that  maturity — so  as  to  the 
nine  year's  residence.  Such  and  so  many  qual- 
ifications were  deemed  necessary  and  no  others. 
If  others  were  deemed  necessary, the  la w-giving 
power  when  acting  upon  the  subject  would  have 
prescribed  them.  That  the  entire  subject  was 
intended  to  be  regulated  by  the  constitution  of 
the  United  States,  is  evident  from  the  num- 
ber of  its  detailed  provisions.  The  power 
of  judging  of  the  election  and  qualifica- 
tions of  members  of  Congress  is  given  to  the 
houses  respectively,  and  with  it  the  power  is  re 
served  of  controlling  completely  the  time  and 


345 


manner  of  choosing  representatives — indeed  ev- 
ery thing  connected  with  those  subjects  except 
the  place  of  choosing  senators.  Nothing  could 
be  plainer  than  that  the  U.  S.  government  had 
taken  to  themselves  this  whole  subject — and 
most  wisely,  and  necessarily.  As  was  well 
said  by  his  colleague  (Mr.  White),  to  every 
government  must  be  accorded  the  power  and  the 
right  of  sustaining  itself— to  create  its  own  de- 
partments and  keep  U\  life  and  vigor  all  its 
own  functions  ;  ami  that  too  independently  of 
the  action  of  any  other  government.  Else  it 
would  not  be  an  independent  government  or  ca- 
pable of  self-preservation.  This  self-sustaining 
power  had  been  wisely  secured  to  the  U.  S.  All 
that  was  left  to  the  states  in  respect  to  the  ap- 
pointment of  senators  was  the  choice — if  it  may 
be  called  a  choice — to  have  or  not  to  have  a  leg- 
islature. If  any  state  has  a  legislature,  that 
legislature  must  have  this  power  of  electing  sen- 
ators^ and  can  exercise  it,  without  being  sub- 
ject to  any  other  restraints  than  those  prescribed 
in  the  constitution  of  the  U.  S.  On  this  subject 
he  had  no  doubt,  and  he  believed  that  no  one 
would  have  had  a  serious  doubt,  but  for  the 
well-known  case  occurring  some  few  years  ago, 
where  the  passions  of  honorable  men  were  in- 
fluenced by  an  occurrence  of  this  kind — an  act, 
he  admi«ted,  highly  indiscieet  and  improper.  He 
apprehended  that  the  memory  of  that  act  con- 
tinued to  excite  a  feeling  honorable  to  them.  But 
he  had  read  that  "  hard  cases  make  bad  prece- 
dents." They  influence  the  passions,  and  seduce 
the  judgment.  Strong  cases  of  abuse  lead  men  to 
act,  not  according  to  the  dictates  of  law,  but  of 
an  honorable  indignation.  Such  influences,  if 
yielded  to,  may  induce  us  to  adopt  provisions 
which,  when  engrafted  on  a  constitution,  might 
remain  there  as  a  reproach  on  our  wisdom  and 
discretion.  We  ought  not  t<^enact  a  law  which 
could  not  be  enforced  somewhere.  Mr.  O'C. 
went  on  to  allude  to  the  mode  of  enforcing  these 
superadded  qualifications  suggested  by  the  gen- 
tleman from  Dutchess — that  is,  by  making  it  pe- 
nal— an  offence  against  the  state — for  the  mem- 
bers of  Assembly  and  Senate  to  vote  for  one  of 
themselves  Mr.  O'C.  supposed  the  case  of  a 
fine  being  imposed,  or  imprisonment,  or  sen- 
tence of  death,  or  imprisonment  in  a  state  prison 
for  life  )  and  criminal  process  being  issued  for 
the  arrest  of  a  person  for  daring  to  vote  for  and 
elect  himself  a  senator,  while  holding  a  seat  in 
the  legislature. 

Mr.  RUGGLES  enquired  if  the  gentleman 
attributed  to  him  any  such  extravagance? 

Mr.  O'CONOR  was  only  carrying  out  the 
gentleman's  position  that  we  might  make  it  pe- 
nal for  members  of  the  legislature  to  vote  for 
one  of  their  own  number,  if  we  might  make  it 
penal,  we  might  punish  it  as  we  saw  fit.  We 
could  make  it  a  felony,  if  we  could  make  it  a 
misdemeanor.  But  however  slight  the  penalty 
might  be  made,  was  it  wise  to  bring  about  this 
collision  between  the  constitution  of  the  stae 
and  of  the  U.  S.  ?  How  strange  it  would  be 
that  a  man  should  be  eligible  under  the  consti- 
tution of  the  U.  S.  to  the  senate,  admissible  to 
his  seat  by  the  judgment  of  the  senate,  and  yet 
guilty  of  a  misdemeanor  under  the  constitution 
of  his  own  state  for  being  elected.  Conceiving, 
therefore,  that  we  should  put  nothing  in  the 


constitution  that  had  not  the  force  of  law — that 
nothing  was  law  that  could  not  be  enforced  ei- 
ther by  penalties  or  by  denouncing  voidness  up- 
on the  acts  done  ;  and  conceiving  that  the  whole 
power  of  enforcing  the  rules  in  relation  to  the 
election  of  U.  S.  senators,  was  in  the  U.  S.  sen- 
ate— he  hoped  this  matter  would  be  left  where 
it  was  now — under  the  sole  and  exclusive  con- 
trol  of  the  U.  S.  government  and  constitution. 

Mr.  WATERBURY  took  the  ground  that  if 
we  covered  the  U.  S.  constitution,  that  was  all 
the  U.  S.  government  could  require  of  us,  and 
that  if  we  went  further  and  made  a  minister  of 
the  gospel  or  a  member  of  the  legislature  ineli- 
gible, and  the  people  ratified  it,  who  had  a  right 
to  complain  of  it? 

Mr.  SIMMONS  followed  in  support  of  his 
amendment,  arguing  that  even  on  the  principle 
of  state  rights,  the  people  of  this  state  ought 
not  to  deprive  itself  of  the  services  of  its  best 
citizens,  and  had  indeed  a  claim  on  other  states 
that  they  should  do  the  same  He  cited  several 
state  constitutions  in  which  there  was  no  such 
inhibition,  and  from  which  men  of  the  highest 
talent  and  value  as  legislators,  had  been  taken 
right  out  of  the  legislature  and  sen*  to  the  Sen- 
ate, where  they  had  distinguished  themselves  as 
public  benefactors.  He  doubted  whether  gen- 
tlemen could  put  their  fingers  on  a  single  state 
constitution,  which  contained  such  a  restriction 
as  this. 

Mr.  VAN  SCHOONHOVEN  followed,  in  fa- 
vor of  retaining  the  clause. 

Mr.  TALLMADGE  said  the  bold  challenge 
of  the  gentleman  from  Essex,  had  induced  him 
to  look  into  the  constitutions  of  some  of  the 
states,  to  see  if  this  were  really  a  novel  inhibi- 
tion— and  in  the  little  time  afforded  him,  he  had 
been  able  to  find  several  instances.  The  con- 
stitution of  Florida,  for  instance,  contained  a 
very  stringent  provision  of  this  sort,  excluding 
from  an  appointment  not  only  members  of  the 
legislature,  but  other  officers,  the  enumeration 
being  quite  extended.  The  constitutions  of 
Texas  and  Mississippi  also  contained  like  re- 
strictions. The  new  states  were  fast  coming 
into  it.  The  expediency  of  the  provision,  if 
constitutional,  all  seemed  to  concede  ;  for  no 
one  doubted  the  propriety  of  declaring  that  those 
who  had  consented  to  serve  as  legislators,  should 
be  held  to  the  discharge  of  iheir  trusts,  and 
should  not  be  allowed  to  pass  the  time  which 
belonged  to  the  people  in  schemes  to  promote 
their  own  aggrandizement.  The  constitutional 
argument  he  regarded  as  clear  and  conclu- 
sive in  support  of  the  restriction.  No  one 
it  would  appear  to  him  who  would  look  into 
the  constitution — examine  the  several  provisions 
conferring  the  power  of  choosing  senators  upon 
the  legislature,  and  prescribing  certain  qualifi- 
cations to  which  they  must  adhere  at  all  events 
— could  doubt  that  in  all  these  respects  the  legis- 
lature were  free  to  impose  other  restrictions  on 
themselves,  not  in  conflict  with  these  qualifica- 
tions. And  if  they  could  do  this,  much  more 
could  the  people  through  the  constitution  im- 
pose them.  The  constitution  of  the  United 
States  only  required  that  we  should  send  them  a 
senator  30  years  of  age,  9  years  a  citizen  of  the 
United  States,  and  an  inhabitant  of  the  state.— 
All  the  rest  was  le*  to  our  discretion— and  we. 
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the  people  of  New-York,  had  a  right  to  enjohn  ikons'  motion  to  strike  it  out  was  negatived, 
on  the  legislature  when   they  chose  a  senator,    by  a  strong  vote.  nnnvt>»t\nn 

that  they  should  regard  such  and  such  qualifica-       The  committee  then  rose,  and  the  Convention 
Sons.  I  adjourned  to  9  o'clock  to-morrow  morning. 

The  question  was  here  taken,  and  Mr.  Sim-  » 


TUESDAY,  JULY  28. 


Prayer  by  the  Rev.  Mr.  Kip. 
Mr.  SHAW  presented  a  petition  of  Warren 
T.  Worden,  of  Auburn,  praying  for  the  aboli- 
tion of  the  courts  of  record  of  the  state,  and  the 
erection  of  a  new  court  to  be  composed  of  one 
set  of  judges  of  equal  grade  and  authority,  to 
be  elected  by  the  people.  Referred  to  the  judi 
ciary. 

MILITIA  AND  MILITARY  AFFAIRS. 
Mr.  WARD   from  the  committee  on  military 
affairs,   made  the  following  report,  which  was 
committed  to  the  committee   of  the  whole  and 
ordered  to  be  printed: — 

ARTICLE  — . 
§  1.  Militia  officers  shall  be  chosen,  or  appointed,  as 
follows:  captains,  subalterns,  and  non-commissioned 
officers  shall  be  chosen  by  the  written  votes  of  the 
members  of  their  respective  compauies.  Field  officers 
of  regiments  and  separate  battalions,  ty  the  written 
votes  of  the  commissioned  officers  of  the  respective 
regiments  a«d  separ  ite  battalions.  Brigadier  generals 
and  brigade  inspectors,  by  the  field  officers  of  their  re- 
spective brigades.  Major  generals,  brigadier  generals 
and  commanding  officers  ot  regiments  or  separate  bat- 
talions,sh  til  appoint  the  staff  officers  to  their  respec- 
tive divisions,  brigades,  regiments  or  separate  battal- 
ions. 

§  2  The  Governor  shall  nominate,  and  with  the  con- 
sent of  tae  Senate,  appoint  all  major  generals,  and  the 
commits  try  general,  the  adjutant  general  and  other 
chiefs  of  lit'ijf  depxrhnents,  and  the  aids-de  camp  of  the 
comminder-in  chief  shall  be  appointed  by  the  Governor, 
and  their  commissions  shall  expire  with  the  time  for 
which  the  Governor  shall  have  been  elected.  The  com- 
mi-isary  general  shall  hold  his  office  for  two  years. 

§  3.  The  legislature  shall,  by  law,  direct  the  time 
and  manner  of  electing  militia  officers,  and  of  certify- 
ing their  elections  to  the  Governor. 

$  4  The  commissioned  officers  of  the  militia  shall  be 
commissioned  by  the  Governor  ;  and  no  commissioned 
officer  shall  be  removed  from  offic-,  unless  by  the  Seu- 
nte  on  the  recommendation  of  the  Governor,  stating 
the  grounds  on  which  such  removal  is  recommended, 
or  by  the  decision  <>f  a  court  martial,  pursuant  to  law. 
The  present  officers  of  the  militia  shall  hold  i  heir  com- 
missions subject  to  removal,  as  before  provided. 

§  5.  In  cas*  the  mode  of  election  and  appointment  oi 
miiitia  officers  hereby  directed",  shall  not  be  found  con- 
ducive to  the  improvement  of  lhe  militiaf   the  legisla- 
ture may  abolish   the  same,  and  provide  by  law  for 
their  appointment  and  removal,  if  two-thirds  of  the 
members  present  in  each  house  shall  concur  therein. 
A.  WARD,  Chairman. 
MONEY  DEPOSITED  IN  COURT. 
Mr.  WHITE  offered  the  following  resolution, 
which  was  adopted: — 

Resolved,  That  the  committee  on  the  Judiciary  be 
instructed  to  enquire  into  the  expediency  of  providing 
in  the  Constitution,  that  all  moneys  which  now  are, 
or  may  hereafter  be  paid  into  the  courts  of  law  or  equi- 
ty during  the  pending  of  any  existing  legislation,  shall 
be  deposited  in  the  treasury  of  the  state,  for  safe  keep- 
ing 

ESTATES  IN  CHANCERY. 

Mr.  MANN  offered  the  following: — 

Resolved;  That  the  Chancellor  of  this  state  be  re 

quested  to  direct  the  register,  assistant  register,  and 

clerks,  to  furnish  to  this  Convention  the  separate  and 


distinct  items,  with  the  names  of  all  the  estatps,  heirs, 
owners,  and  parties  claiming  and  interested,  for  whose 
benefit  and  for  wtr-it  purposes  the  funds  ar«»  held,  whe- 
ther in  trust  or  otherwise,  with  u»e  dales  of  the  receipt 
of  all  the  funds,  comprising  and  making  tne  aggregate 
amount  reported  or  furnished  to  this  Convention  by 
the  Chancellor,  as  subject  to  the  order  and  control  ot 
the  Court  of  Chancery,  up  to  January,  i846— which  ag- 
gregate amounts  were  furnished  by  the  Chancellor,  in 
compliance  with  the  resolution  offered  by  Mr.  Rhoades, 
and  adopted  by  Convention,  26th  of  June  last. 

Mr.  NICOLL  opposed  the  resolution.  It  was 
inquisitorial,  and  if  answered,  would  expose  the 
estates,  moneys  and  affairs  of  infants  and  oth- 
ers, which  could  produce  no  good,  and  was  not 
required  by  the  Convention  in  the  discharge  of 
its  duty. 

Mr.  MANN  urged  that  it  was  very  necessary 
to  know  to  whom  the  property  held  by  the  court 
of  chancery  belonged. 

Mr.  RUGGLES  did  not  oppose  the  resolu- 
tion  because  it  was  inquisitorial,  (for  the  mat- 
ters in  chancery  were  things  on  record  and  could 
be  examined,)  but  because  it  would  give  the  of- 
ficer a  laborious  duty  without  any  purpose,  for 
he  was  not  aware  of  any  use  that  could  be  made 
of  such  a  report  here.  He  moved  to  lay  the  re- 
solution on  the  table  till  to-morrow. 

Mr.  MANN  assented  and  it  lies  on  the  table. 

LEGISLATIVE  DEPARTMENT. 

The  Convention  Main  went  into  committee  of 
the  whole,  Mr.  PATTERSON  in  the  chair,  on 
the  article  on  the  apportionment,  &c,  of  the  le- 
gislature. 

Mr.  J.  J.  TAYLOR  moved  to  add  at  the  end 
of  the  10th  section — to  meet  some  objections 
raised  yesterday — the  words 

11  And  all  such  appointments  and  all  votes  given  for 
any  such  member  for  any  such  office  or  appointment 
shall  be  void." 

The  amendment  was  agreed  to. 

The  last  section  was  then  read,  as  follows  :-— 

Substitute  for  sections  15  and  16,  so  far  as  relates  to 
senators  and  members  of  Assembly,  the  following  : — 

$  16.  The  first  election  of  senators  and  members  of 
Assembly,  pursuant  to  the  provisions  of  this  constitu- 
tion, shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  ot  November,  one  thousand  eight  hundred  and 
forty-seven,  and  all  subsequent  elections  shall  be  held 
on  the  Tuesday  succeeding  the  first  Monday  of  Novem- 
ber in  each  year,  unless  otherwise  directed  by  the  legis- 
lature. The  senators  and  members  of  Assembly  who 
may  be  in  office  on  the  first  day  of  January  one  thou- 
sand eight  hundred  and  forty-seven,  shall  hold  their 
offices  until  the  thirty  first  day  ol  December  following, 
and  no  longer. 

The  same  was  agreed  to  without  amendment. 

Mr.  HARRISON  moved  to  substitute  the 
word  "  following"  for  "  succeeding,"  in  the 
3d  and  5th  line  of  the  15th  section.    Lost. 

Mr.  HUNT  moved  to  strike  out  "not  taxed/' 
after  the  words  "  persons  of  color,"  in  the  8th 
line  of  the  6th  section.    Lost. 
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Mr.  HUNT  made  a  like  motion  to  amend  the 
seventh  section.    Lost. 

Mr.  HARRIS'S  substitute  for  the  7th  section 
was  then  taken  up  in  lieu  of  the  original,  as 
follows  : — 

The  members  of  Assembly  shall  be  apportioned  a- 
mong  the  several  counties  of  this  state,  by  the  legisla- 
ture, as  nearly  as  may  be,  according  to  the ,  number  of 
their  respective  inhabitants,  excluding  aliens,  and 
persons  of  color  not  taxed,  and  shall  be  chosen  by  sin- 
gle districts.  The  several  boards  of  supervisors  in 
such  counties  of  this  state,  as  are  now  entitled  to  more 
than  one  member  of  Assembly,  shall  assemble  on  the 
first  Tuesday  of  January  next,  and  divide  their  re- 
spective counties  into  a  number  of  Assembly  districts 
equal  to  the  number  of  members  of  Assembly  to  which 
such  counties  are  now  severally  entitled,  and  shall 
cause  to  be  riled  in  the  offices  of  the  Secretary  of  State 
and  the  clerk  of  their  respective  counties,  a  d  ecrip- 
tion  of  such  Assembly  districts,  specifying  the  number 
of  each  uistrict  and  the  pop.ilatiun  thereof.  Each  As- 
sembly district  shall  contain  as  nearly  as  may  be,  an 
equal  number  of  inhabitants,  and  shall  consist  of  con- 
tiguous territory,  but  no  town  shall  be  divided  in  the 
formation  of  Assembly  districts.  The  legislature,  at 
its  first  session  alter  the  return  of  every  enumeration, 
shall  re-apportion  the  members  of  Assembly  among 
the  several  counties  of  this  state,  in  m  nner  aforesaid, 
and  the  board  of  supervisors  in  such  counties  as  may 
be  entitled,  under  such  re-apportionment,  to  more 
than  one  member,  shall  assemble  at  such  time,  as  the 
legislature  making  such  re-apportionment  shall  pre- 
scribe, and  divide  such  counties  into  Assembly  dis- 
tricts in  the  manner  herein  directed,  and  the  appor 
tionment  and  districts  so  to  be  made,  shall  remain  un- 
altered until  another  enumeration  shall  be  taken  un- 
der the  provisions  of  the  preceding  section.  Every 
county  heretofore  represented  in  the  Assembly  by  one 
or  more  members  shall  c  ntinue  to  be  entitled  to  a 
member,  but  no  county  shall  hereafter  be  created  or 
entitled  to  a  member  unless  its  population  shall  be 
equal  to  the  ratio  of  population  requisite  for  a  mem- 
ber. 

Mr.  LOOMIS  moved  to  strike  out  the  words 
"  and  the  population  thereof  from  the  14th 
line. 

Mr.  RUGGLES  moved  instead  to  amend  by 
adding  the  words  "  according  to  the  last  preced- 
ing state  enumeration,"  which  was  agreed  to. 

Mr.  STETSON  moved  to  add  to  the  27th  line, 
i(  but  the  legislature  may  at  anytime  amend  the 
division  of  a  county  made  by  the  supervisors,  if 
it  shall  be  made  to  appear  that  the  said  county 
has  been  divided  with  any  reference  to  political 
or  partizaa  objects,  and  shall  therefore  redivide 
the  same." 

Mr.  BASCOM  moved  to  strike  out  the  word 
legislature,  and  insert  "  Supreme  Court." 

Both  the  amendment  and  the  amendment  to 
the  amendment  were  negatived. 

Mr.  RHOADES  moved  to  amend  section  sev- 
en, in  line  17,  so  as  to  provide  that  members  of 
Assembly  may  be  chosen  from  any  part  of  a 
county  in  which  the  district  represented  is  situa- 
ted, but  requiring  the  representative  to  be  a  re- 
sident of  the  county. 

Mr.  NICHOLAS  said  if  the  constitution  sanc- 
tions Ihe  selection  of  candidates  out  of  the  dis- 
tricts where  they  are  to  be  voted  for,  it  must 
defeat  the  principle  objects  of  the  single  district 
system,  which  are  to  prevent  political  combina- 
tions in  large  counties,  and  to  bring  the  candi- 
date and  his  constituents  nearer  together,  so  that 
candidates  may  be  generally  known  within  their 
district.    The  amendment  was  lost. 

Mr.  HUNT  moved  to  amend  so  as  to  provide 
that  the  Convention  now  sitting  in  the  city  of 
New- York  to  revise  and  amend  the  charter  in 


that  city,  might  divide  it  into  Assembly  districts 
on  or  before  the  1st  of  January  next,  subject  to 
the  provisions  of  the  new  constitution. 

Mr.  SALISBURY  said  that  looked  too  much 
like  special  legislation. 

Mr.  HUNT  and  JONES  explained  that  the 
Convention  now  in  session  in  New- York  had 
power  to  fix  and  define  the  boundaries  of  the 
wards,  and  could  therefore  discharge  this  duty 
with  great  propriety.  The  representation  in  the 
Common  Council  was  not  so  equitable  as  to 
claim  preference  for  that  body,  for  while  one 
alderman  represented  a  constituency  of  6000, 
another  represented  30,000.  The  board  of  su- 
pervisors too  was  very  different  in  its  construc- 
tion from  other  boards  of  supervisors  in  the 
state. 

After  a  few  words  from  Messrs.  MANN  and 
KENNEDY,  the  amendment  was  negatived  by 
a  majority  of  one — 34  to  35. 

Mr.  MURPHY  then  moved  to  strike  out  lines 
6,  7,  and  part  of  8  down  to  and  including  the 
word  '*  January"  and  insert  "  There  shall  be 
elected  in  each  election  district  at  the  next  town 
meeting  in  towns,  or  charter  elections  in  cities, 
of  this  state,  one  commissioner.  The  commis- 
sioners so  elected  in  each  county  shall  meet  in 
county  meeting  on  or  before  the  1st  day  of  Jan- 
uary next,"  &c. 

Mr.  MURPHY  said  there  were,  in  his  mind, 
innumerable  objections  to  the  sending  this  mat- 
ter to  the  supervisors  to  make  the  division. — 
But  supposing  it  to  be  the  sense  of  the  house 
that  the  decision  should  not  be  made  here,  or 
by  the  legislature,  but  by  some  local  power,  he 
had  submitted  this  resolution  to  obviate  existing 
objections  while  it  carried  out  the  views  of  the 
Convention.  His  objection  to  the  board  of  su- 
pervisors was  two  fold.  In  the  first  place  those 
boards  had  not  been  elected  with  reference  to 
this  subject.  It  was  proposed  to  put  upon  them 
a  duty  for  which  they  were  not  originally  de- 
signed— in  other  words  the  people  have  had  no 
opportunity  of  selecting  their  agents  to  carry 
out  this  object.  But,  in  addition,  in  many 
counties  of  the  state  there  are  gross  inequalities 
in  the  representation  in  the  boards  of  supervi- 
sors. It  was  so  where  he  lived,  in  the  city  of 
Brooklyn,  which  elected  6  supervisors,  while 
the  other  6  were  elected  by  the  other  towns  in 
the  county,  Brooklyn  at  the  same  time  embra- 
cing nine-tenths  of  the  population  of  the  county. 
Now  if  they  adopted  his  amendment  they  would 
give  a  fair  representation  to  every  portion  of  the 
co\mty  in  the  body  to  divide  the  county  into 
election  districts,  and  thus  very  serious  evils 
will  be  avoided. 

Mr.  RICHMOND  had  two  objections  to  this 
system  of  the  gentleman  from  Kings. 

Mr.  WARD  interposed  and  enquired  if  the 
gentleman  was  in  order.  This  subject  had  been 
passed  upon,  and  the  Convention  had  referred 
it  all  to  the  board  of  supervisors. 

The  CHAIR  supposed  it.  to  be  in  order. 

Mr.  RICHMOND  continued  :-I  pointed  out 
an  objection  to  such  a  board. 

Mr.  MURPHY  modified  his  amendment  to 
meet  it. 

Mr.  RICHMOND  nevertheless  contended  that 
the  plan  proposed  would  be,  more  unequal  than 
that  which  exists  in  the  constitution  of  the 
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boards  of  supervisors.     He  had  no  desire  to 
have  this  made  a  political  matter  at  all. 

Mr.  WATERBURY  objected  that  this  would 
be  the  means  of  creating  greater  inequalities  in 
his  own  county. 

Mr.  W.  TAYLOR  thought  the  amendment 
had  some  merit  over  the  plan  adopted  by  the 
committee  ;  but  he  nevertheless  thought  this  dis- 
tricting should  either  be  done  by  the  Convention 
or  by  the  legislature.  This  was  a  great  state 
question  and  it  required  calm  and  deliberation 
in  its  settlement.  The  Convention  had  confided 
that  matter  to  the  boards  of  supervisors,  and 
on  arriving  at  that  conclusion,  much  was  said  of 
the  confidence  reposed  in  the  people.  It  was, 
however,  now  said  that  the  people  should  not 
be  entrusted  with  this  matter,  lest  they  should 
get  up  some  political  excitement.  Mr.  T.  pro- 
ceeded to  show  that  the  boards  of  supervisors  had 
been  elected  in  reference  to  local  objects,  and  that 
if  it  could  have  been  anticipated  that  they  would 
been  trusted  with  this  onerous  business, other  men 
might  in  some  cases  have  been  elected.  He 
spoke  of  inequalities  in  the  representation  in  the 
board  of  supervisors,  as  another  reason  why 
this  matter  should  not  be  confided  to  them  ;  and 
concluded  by  saying  that  he  should  vote  for  this 
amendment,  but  he  still  hoped  that  the  Conven- 
tion would  itself  undertake,  or  leave  to  the  leg- 
lature,  the  apportionment  of  the  state. 

Mr.  WORDEN  said  the  proposition  of  thegen« 
tleman  could  not  be  carried  out  without  the  al- 
teration of  the  law  as  it  now  stands.  The  reso- 
lution would  be  nugatory  as  he  understood  it. 

Mr.  MURPHY  said  there  were  a  great  many 
provisions  in  this  constitution  to  carry  out  which, 
there  was  no  law.  If,  however,  they  adopted 
it,  it  would  devolve  upon  the  legislature  to  make 
the  necessary  provision  to  carry  it  out. 

Mr.  W.  TAYLOR  suggested  that  it  should  be 
so  modified  as  to  have  the  election  in  each  dis- 
trict just  as  inspectors  of  electors  were  chosen. 

Mi.  VAN  SCHOONHOVEN  hoped  the  ex- 
tensive machinery  which  this  resolution  would 
require,  would  not  be  brought  into  service.  It 
had  been  said  that  the  county  delegations  could 
easily  divide  the  county,  and  of  that  he  had  no 
doubt;  but  no  board  that  could  be  appointed 
could  do  it  satisfactorily.  Whatever  board  they 
might  confide  this  subject  to  would  have  a  polit- 
ical character,  and  if  they  saw  fit  they  could 
gerrymander  the  counties.  He  nevertheless  de- 
precated the  distrust  of  the  people  which  was 
expressed  here,  but  he  objected  to  setting  the 
whole  state  to  work  to  do  this  business,  tie 
hoped  the  provision  would  stand  as  at  present. 

ilr.  COOK  called  the  attention  of  the  Con- 
vention to  the  fact  that  the  proposition  of  the 
gentleman  from  Kings  would  involve  the  election 
of  700  new  officers. 

The  debate  was  continued  by  Messrs.  PEN- 
NIMAN,  MURPHY,  CROOKERand  BRUCE. 

The  question  was  then  taken,  and  the  amend- 
ment of  Mr.  MURPHY  was  negatived. 

Mr.  SWACKHAMER  offered  an  amendment 
to  give  the  members  of  the  board  of  supervises 
a  vote  according  to  the  population  they  repre- 
sent. This  he  said  was  designed  to  obviate  the 
objection  raised  on  the  ground  of  inequality  in 
representation. 

The  amendment  was  negatived 


Mr.  BERGEN  moved  to  strike  out  "  the  1st 
Tuesday  of  January,"  and  insert  "  the  1st  Tues- 
day in  August."    Lost. 

Mr.  A.  W.  YOUNG  moved  to  amend  so  as  to 
give  Wyoming  two  assembly  districts,  and  Ge- 
nesee one.  He  went  into  an  explanation  of  the 
circumstances  under  which  Wyoming,  with  a 
greater  population  than  Genesee,  had  now  but 
one  member  whilst  Genesee  had  two. 

Mr.  CROOKER  supported,  and  Mr.  RICH- 
MOND  opposed  the  amendment. 

Mr.  CHAMBERLAIN  stated  briefly  the  cir- 
cumstances under  which  this  matter  was  left  at 
the  last  session.  It  was  understood  then,  in  the 
Senate,  that  the  apportionment  was  unequal,  as 
it  stood  ;  but  it  was  known  that  this  body  was 
soon  to  convene,  and  that  it  would  correct  the 
wrong.  The  apportionment  bill  therefore  pass- 
ed, before  the  bill  setting  off  these  towns  to  Wy- 
oming from  Allegany.  He  was  not  going  to  say 
on  which  side  the  right  was.  Wjoming  had  a 
greater  population  evidently  than  Genesee,  or 
than  it  had  before  the  apportionment  was  made. 
And  whether  it  was  right  01  wrong  to  take  a 
member  from  Genesee  and  give  it  to  Wyoming, 
the  Convention  must  decide.  The  gentleman 
from  Wyoming  had  stated  the  case  correctly — 
that  there  was  some  3000  difference  in  favor  of 
Wyoming,  in  population.  And  if  the  Conven- 
tion designed  to  arrange  representation  accord- 
ing to  population,  of  course  Wyoming  would  be 
entitled  to  the  member. 

Mr.  SWACKHAMER  moved  to  amend,  so  as 
to  leave  the  matter  to  the  boards  of  supervisors 
of  the  two  counties  interested.    Lost. 

Mr.  WARD  urged  briefly,  that  if  we  had 
power  to  do  justice  between  these  two  counties, 
every  consideration  that  ought  to  govern  seemed 
to  require  that  Wyoming  should  have  the  mem 
ber. 

Mr.  TAGGART  conceded  the  inequalities  of 
the  present  apportionment,  not  in  regard  to  Gen- 
esee and  Wyoming  only,  but  in  regard  to  other 
counties — and  if  the  entire  apportionment  could 
be  remoddled,  he  went  for  it.  But  he  insisted 
that  it  would  only  be  adding  to  its  injustice  and 
inequality  to  undertake  to  alter  it  in  one  in- 
stance, and  leave  other  equally  glaring  inequali- 
ties to  stand. 

Mr.  A.  W.  YOUNG  differed  in  some  respects 
with  Mr.  Perkins  in  regard  to  the  circ  'instan- 
ces which  threw  the  apportionment  bill  ahead  of 
the  Wyoming  bill — and  urged  further  his  amend- 
ment. 

The  question  was  here  taken,  and  there  were 
21  for  and  24  against  the  amendment.  No 
quorum. 

Mr.  STETSON  proposed  to  amend  so  as  to 
give  Clinton  two  and  Genesee  one  member. 

Mr.  PERKINS  suggested  that  the  two  coun- 
ties should  alternate  in  choosing  two,  as  they 
did  in  Indiana  and  Ohio — that  is  that  there 
should  be  what  is  called  a  "float"  between  the 
two.    He  moved  to  amend  in  that  way. 

The  amendment  was  ruled  out  of  order — and 
Mr.  STETSON  withdrew  his  motion. 

Mr.  CAMBRELENG  took  the  ground  that 
the  legislature  had  no  right  to  depart  from  the 
census  in  making  the  apportionment.  By  that 
census,  Genesee  had  a  larger  population  than 
Wyoming,  and  even  had  the  bill  annexing  cer- 
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tain  towns  in  Allegany  to  Wyoming,  passed  be- 
fore the  apportionment  bill.  He  contended  that 
the  legislature  could  not  without  a  violation  of 
the  constitution,  have  departed  from  the  cnnsus 
as  the  basis  of  apportionment. 

Mr.  A.  W.  YOUNG  asked  if  half  of  Allegany 
had  been  annexed  to  Wyoming,  whether  this 
convention  would  leave  Allegany  with  her  two 
members  and  Wyoming  with  one?  He  insisted 
that  it  was  not  only  in  the  power,  but  it  was  the 
duty  of  this  body,  to  do  justice  in  the  case. 

The  question  was  again  put  on  Mr.  Young's 
amendment,  and  it  wras  lost,  34  to  36. 

The  committee  then  took  up  the  5th  section, 
(that  which  apportions  the  senators.) 

The  question  was  upon  adding  the  county  of 
Richmond  to  Suffolk  and  Queens. 

Mr.  HARRISON  opposed  the  proposition  as 
doing  great  injustice  to  the  county  of  Richmond. 
The  principle  of  contiguity  of  territory  was  vio- 
lated. Nor  would  the  change  effect  the  object 
sought.  It  would  only  transfer  the  deficit  now 
existing  in  the  two  districts.  Suffolk  and  Queens 
contained  as  much  population  as  Rensselaer 
county,  which  it  was  proposed  to  make  a  dis- 
trict. If  any  change  was  made  he  preferred  to 
annex  Richmond  to  some  of  the  wards  of  New- 
York. 

Mr.  KENNEDY,  on  behalf  of  New- York, 
declined  the  honor  of  an  association  with  Rich- 
mond. If  the  principle  of  contiguity  was  to  pre- 
vail, Kings  and  Richmond  should  go  together. — 
Richmond  and  Queens  were  about  as  contigu- 
ous as  Richmond  and  Bermuda. 

Mr.  SHEPARD  suggested  a  connection  with 
Westchester. 

Mr.  HARRISON  perceived  with  some  morti- 
fication and  regret  that  Richmond  was  discard- 
ed on  all  sides ;  and  he  did  not  know  but  what 
Richmond  might  be  driven  to  declare  her  inde- 
pendence. [Laughter.]  Richmond  might  as 
well  be  connected  with  Albany  as  with  Suffolk. 
He  should  prefer  that,  for  the  contiguity  would 
be  greater  in  point  of  fact.  He  hoped  however 
the  report  of  the  committee  would  be  allowed 
to  stand,  and  that  Richmond  and  Kings  would 
remain  associated,  as  heretofore. 

Mr.  CAMBRELING  did  not  regard  Richmond 
as  in  so  very  forlorn  a  condition.  She  had  not 
been  discarded  by  Suffolk  and  Queens  certainly. 
But  Mr.  C.  thought  Richmond  a  natural  depend- 
ency of  New- York.  But  there  was  an  objec- 
tion to  attaching  Richmond  to  Long  Island  which 
he  was  surprised  had  not  been  thought  of  by 
the  gentlemen  from  Richmond.  Long  Island 
previously  contemplated  declaring  her  independ- 
ence of  the  rest  of  the  state.  Had  this  been 
done,  where  would  Richmond  be  ? 

Mr.  MURPHY  supposed  this  question  settled 
when  the  other  day  Richmond  was  put  to 
Queens  and  Suffolk.  This  in  fact  was  the  ar- 
rangement of  the  committee — for  the  chairman 
(Mr.  Taylor)  had  himself  proposed  that  con- 
nection, and  the  appeal  to  let  the  report  stand 
as  the  committee  would  have  it,  would  leave 
Richmond  with  Queens  and  Suffolk.  He  re- 
peated the  remark  he  made  the  other  day  when 
this  question  was  up,  that  Kings  had  increased 
66  per  cent,  within  the  last  five  years.  The 
same  rate  of  increase  would  give  her  128,010 
five  years  hence,  and  222,000  in  ten  years— and 


yet  all  this  time  she  was  to  be  tied  down  to  one 
senator.  Yet  the  gentleman  from  Richmond  in- 
sisted on  being  admitted  into  that  family.  Let 
him  go  where  there  was  room — sit  down  to  a 
table  where  there  was  a  seat.  As  to  the  argu- 
ment of  contiguity,  it  applied  no  more  to  Kings 
than  Queens.  Kings  did  not  touch  Richmond 
any  more  than  Queens.  Both  were  bounded  by 
the  main  channel  on  that  side.  And  the  only 
communication  between  Richmond  and  Kings  or 
Queens  was  through  the  city  of  New-York. — 
He  hoped  justice  would  be  done  to  the  growing 
county  of  Kings,  now  and  prospectively. 

The  committee  rose  and  the  Convention  took 
a  recess. 

AFTERNOON  SESSION 

The  committee  of  the  whole  again  took  up  the 
report  of  committee  number  one. 

The  amendment  heretofore  proposed,  adding 
the  county  of  Richmond  to  the  first  district,  was 
lost. 

Mr.  SHEPARD  moved  to  take  Richmond  from 
the  second  district,  and  add  it  to  the  seventh 
(composed  of  Westchester,  Putnam  and  Rock- 
land.) 

This  was  lost,  but  reconsidered  by  consent, 
to  allow  Mr.  RUGGLES  to  present  a  calcula- 
tion which  he  had  made,  by  which  the  appor- 
tionment would  be  made  more  equal.  He  would 
put  Richmond  with  Westchester  and  Rockland; 
Putnam  with  Dutchess;  Ulster  with  Delaware; 
Columbia  with  Greene;  Delaware  with  Chenan- 
go and  Broome;  Cortland,  Tioga  and  Chemung 
together;  Tompkins  with  Seneca. 

Mr.  CHATFIELD  said  by  this  arrangement, 
the  deficiency  seemed  to  fall  upon  the  southern 
counties,  while  the  excess  was  with  the  west 
which  was  constantly  increasing  in  population. 
Mr.  MURPHY  moved  to  amend  by  stri- , 
king  out  Richmond  as  a  part  of  the  second  dis- 
trict. 

Mr.  HARRISON  opposed  this  motion,  and 
Mr.  BERGEN  advocated  it. 

Mr.  RUGGLES  supposed  that  this  question 
required  such  an  examination  as  could  not  be 
given  it  here  in  committee  of  the  whole.  He 
therefore  moved  to  rise  and  report,  for  the 
purpose  of  offering  subsequently  a  motion  to 
send  this  matter  to  a  select  committee  of  three, 
to  determine  by  an  examination  of  the  whole 
subject  in  connection,  whether  a  better  or  more 
equal  division  could  be  made. 

The  committee  rose. 

On  the  question  of  granting  leave  to  sit  again, 

Mr.  HARRIS  addressed  the  Convention  in 
opposition.  He  had  examined  the  apportion, 
ment  made  by  the  committee,  and  with  a  sin- 
cere desire  to  come  to  a  fair  opinion  in  regard  to 
it,  and  was  obliged  to  think  that  it  was  as  equi- 
table and  equal  a  division  as  could  be  made.-— 
He  hoped,  therefore,  that  the  report  would  be 
received  as  it  stood.  He  moved  that  the  com- 
mittee of  the  whole  be  discharged  from  the  fur* 
ther  consideration  of  the  report  of  committee 
number  One. 

Mr.  R.  CAMPBELL  was  opposed  to  this.— 
As  a  member  of  that  committee,  he  hoped  the 
report  would  not  be  adopted  until  ail  attempts 
to  make  it  better  had  failed. 
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Mr.  CROOKER  said  the  report  might  be  dis- 
cussed in  the  Convention  as  well  as  in  commit- 
tee, and  here  we  had  the  power  to  apply  the 
previous  question  when  a  proposition  had  been 
talked  about  long  enough. 

Mr.  WARD  should  vote  for  the  motion.  The 
subject  had  been  sufficiently  discussed. 

Mr.  SHEPARD  believed  that  if  the  report,  as 
it  stood,  should  be  adopted,  it  would  not  give 
satisfaction  to  the  people  of  the  state.  Espe- 
cially would  it  not  give  satisfaction  in  the  city 
of  New  York.  And  dissatisfaction  on  this  point 
might  lead  to  the  defeat  of  the  constitution.  He 
hoped  that  it  would  not  be  put  through  the 
house  by  the  spur  of  the  previous  question,  but 
that  it  might  be  fully  discussed  in  committee. 

Mr.  RUGGLES  thought  he  had  been  more 
fortunate  with  regard  to  his  own  constituents 
than  the  gentleman  from  Albany  with  rela 
tton  to  his.  He  believed  that  changes  in  the  re 
port  might  be  made  which  would  render  greater 
justice  to  many  portions  of  the  state.  He,  there- 
fore, moved  again  to  give  this  to  a  select  com- 
mittee, who  might  settle  this  question  in  an 
hour. 

Mr.  WARD  said  the  gentleman  from  Dutch- 
ess might  still  make  his  motion  in  the  Conven- 
tion should  the  motion  to  discharge  the  commit- 
tee prevail.  For  one,  he  should  vote  for  that 
motion.  If  the  report  should  again  get  into 
committee  of  the  whole,  he  feared  that  da\s 
would  be  consumed  to  no  purpose  in  the  discus- 
sion of  this  apportionment.  He  believed  that 
there  was  to  be  no  change  in  the  number  of  sen- 
ators already  decided  upon — for  one,  he  should 
not  change  his  vote.  He  hoped  the  committee 
wTould  be  discharged. 

Mr.  CHATFIELD  denied  that  this  appor- 
tionment  had  been  discussed.  Except  upon  the 
question  of  taking  Richmond  out  of  its  position, 
there  had  been  no  discussion  at  all ;  nor  did  he 
regard  the  matter  of  32  senators  as  settled.  He 
believed  the  vote  on  that  question  would  be  re- 
considered. Nor  did  he  believe  that  there 
would  be  entire  satisfaction  felt  by  the  people 
unless  this  question  should  receive  full  conside- 
ration, with  a  view  to  do  ample  justice  to  all. — 
He  did  not  wish  to  leave  in  the  constitution  any 
latent  causes  which  should  induce  the  people  to 
reject  it  when  submitted  to  them.  And  they 
certainly  would  do  so  if  it  did  injustice  to  any 
part  of  the  state.  Otsego  county,  he  knew, 
would  not  endorse  an  injustice.  If  might  was 
to  prevail  over  right,  and  this  was  put  through, 
against  the  will  and  against  the  stomach  of  this 
House,  he  feared  that  dissatisfaction  would  de- 
feat  the  adoption  of  the  instrument  which  we 
should  submit  to  the  people.  He  would  give 
the  subject  a  full  and  deliberate  discussion,  and 
then  allow  it  to  lie  upon  the  table  for  a  while, 
as  was  done  in  the  Convention  of  1821,  that,  af- 
ter deliberation,  it  might  be  recurred  to  again, 
and  disposed  of  under  the  cool  consideration  of 
this  body. 

Mr.  W.  TAYLOR  thought  it  not  best  to  dis- 
charge the  committee  of  the  whole.  He  would 
grant  leave  to  sit  again.  Then  if  it  was  thought 
best  to  send  Uiit  section  to  a  committee,  the 
matter  could  be  taken  up  again  in  committee  of 
the  whole.    He  only  desired  to  say  that  he  pre- 


ferred not  to  serve  again  upon  such  a  committee, 

Mr.  RHOADES  combatted  an  assertion  of 
Mr.  CHATFIELD  that  this  subject  of  the  ap- 
portionment of  senators  had  not  been  discussed. 
Mr.  R.  had  heard  motions  to  increase  the  num- 
ber of  senators  to  36,  39,  40,  42,  46  and  48,  and 
the  mover  of  each  had  presented  his  schedule 
and  debated  it.  And  all  of  these  schemes  the 
chairman  of  the  committee  (Mr.  Taylor)  had 
declared  more  unequal  than  the  apportionment 
of  the  committee. 

Mr.  CHATFIELD  said  his  reman*  applied 
to  debate  in  committee  on  the  details. 

Mr.  RHOADES  insisted  that  the  whole  mer- 
its of  the  section  had  been  fully  canvassed — the 
number  of  senators  and  the  apportionment  in 
the  main  had  been  settled  as  he  supposed.  As 
to  the  prediction  that  the  people  would  not  sanc- 
tion this  apportionment,  Mr.  R.  said  whatever 
might  be  the  sentiment  in  New  York,  in  the 
country  the  people  were  almost  unanimous  in 
the  support  of  single  senate  and  assembly  dis- 
tricts, and  they  would  be  satisfied  with  this  ap- 
portionment. He  had  no  doubt  but  what  the 
vote  in  his  region  of  the  state  would  be  nearly 
unanimous.  As  to  the  appeals  to  party  which 
had  been  made,  Mr.  R.  thought  they  would  be 
like  the  seed  sown  by  the  way  side.  The  fowls 
of  the  air  might  pick  them  up,  but  our  constitu- 
ents would  pay  no  sort  of  attention  to  them. 

Mr.  STETSON  denied  that  this  plan  could 
not  be  improved — that  is  if  single  districts  were 
abandoned — and  even  as  it  was  there  were 
gross  inequalities  that  might  be  corrected.  He 
had  seen  a  plan  for  48  senators  and  double  dis- 
tricts that  was  much  more  equal — compared  with 
which  the  apportionment  of  the  committee  pre- 
sented deficiencies  and  excesses  three  times 
greater. 

Mr.  HARRIS  said  it  was  obvious  that  if  any 
vote  fixing  the  number  of  senators  was  to  be 
reconsidered,  it  would  be  labor  lost  to  go  on  far- 
ther with  this  report  until  that  question  was 
disposed  of.  To  allow  these  motions  to  be  made, 
he  would  withdraw  his  motion  and  move  to  lay 
the  report  on  the  table.     Agreed  to. 

Mr.  CHATFIELD  moved  to  go  into  commit- 
tee of  the  whole  on  the  report  of  committee  No. 
Eleven.    Agreed  to. 

RIGHTS  AND  PRIVILEGES  OF  CITIZENS. 

The  committee  of  the  whole,  Mr.  MARVIN 
in  the  chair,  then  took  up  the  report  in  relation 
to  the  rights  and  privileges  of  citizens  of  the 
state. 

The  1st  section  was  read  as  follows  : — 

§  1.  Men  are  by  nature  free  and  independent,  and  in 
their  social  relations  entitled  to  equal  right?. 

Mr.  BASCOM  moved  to  insert  the  words 
"and  political,"  after  the  word  ''social." 

Mr.  KENNEDY  hoped  this  would  not  be 
adopted.  He  understood  it  as  opening  the  ques- 
tion of  color. 

Mr.  BASCOM  did  not  wish  to  pass  upon  a 
section  that  meant  nothing.  In  a  constitution 
he  was  not  willing  to  say  merely  that  man  was 
•entitled  to  social  rights.  Here  was  the  place  lor 
us  to  say  whether  man  was  entitled  to  his  po- 
litical rights.  If  gentlemen  were  prepared  to 
say  this  was  not  so,  here  was  the  proper  time 
to  say  so.    As  to  color,  it  was  not  in  his  mind. 


351 


He  had  no  intention  to  disturb  the  sensibilities 
of  the  gentleman  from  New-York.  Mr.  B.  con- 
sidered  that  his  own  rights  were  equal  with 
those  of  the  gentleman,  and  he  wanted  them  se- 
cured in  this  constitution. 

Mr.  KENNEDY  considered  that  the  Conven- 
tion, by  its  vote  excluding  aliens  from  the  basis 
of  representation,  had  decided  that  all  men  were 
not  entitled  to  equal  political  rights. 

Mr.  FORSYTH  moved  to  amend  the  amend- 
ment by  striking  out  the  word  u  social,"  and  in- 
sert "  political. n  It  was  not  true  that  every  man 
was  entitled  to  equU  social  rights. 

The  CHAIR  ruled  this  motion  not  now  in 
order. 

Mr.  NICOLL  was  opposed  to  the  insertion  of 
either  of  these  first  two  sections  in  the  Consti- 
tution.   They  were  mere  abstractions;  and  we 


had  enough  business  to  transact,  without  dis. 
cussing  abstractions. 

Mr.  W.  TAYLOR  believed  a  majority  of  the 
Convention  would  agree  with  the  gentleman  last 
up,  that  we  had  too  much  important  business  on 
hand  to  waste  time  in  the  discussion  of  mere  ab- 
stractions This  mode  of  ploughing  one  hour, 
hoeing  another  hour,  then  building  a  piece  of 
fence,  and  then  diving  into  the  meadow,  as  he 
had  seen  some  farmers  do,  would  never  accom- 
plish any  thing.  He  wanted  to  dispose  of  the 
question  of  the  apportionment  first,  before  tak- 
ing up  an  entirely  new  subject.  To  test  the 
sense  of  the  House,  he  would  move  to  rise  and 
report  progress. 

Agreed  to.,  55  to  34. 

The  Convention  then  adjourned  to  nine  o'clock 
to-morrow  morning. 


WEDNESDAY,  JULY  29. 


Prayer  by  the  Rev.  Mr.  Kip. 
EXPLANATION. 

Mr.  KENNEDY  rose  and  said  he  did  not 
know  that  it  would  be  entirely  in  order  at  this 
time,  but  he  did  not  know  at  what  time  it  would 
be  more  in  order,  to  correct  a  single  line  which 
had  appeared  in  one  of  the  newspapers  of  this 
city  relative  to  himself.  He  had  intended  to  pass 
it  by  without  any  observation,  but  he  had  been 
advised  by  friends  that  he  ought  to  notice  it, 
and  to  correct  the  error  here.  The  line  to 
which  he  alluded  appeared  in  the  Albany  Atlas 
of  Monday  afternoon.  It  would  be  remembered 
that  during  the  debate  on  the  single  district 
question,  one  of  his  colleagues  made  some  re- 
marks in  reference  to  instructions,  which  he 
said  the  New  York  delegation  had  received  at 
the  time  they  were  nominated  for  election.  It 
would  also  be  remembered  that  several  dele- 
gates from  New  York  dissented  from  the  re- 
marks there  made — himself  among  the  number. 
The  Atlas  reported  a  portion  of  that  debate  in 
the  following  terms: — 

After  Mr.  Morris  had  stated  that  he  had  re- 
ceived instructions,  and  that  had  been  objected 
to,  Mr.  Morris  said  he  had  received  in- 
structions, first  in  the  15th  ward,  and  next  faom 
Tammany  Hall.  Mr.  K.  dissented,  and  said  as 
reported — "that  is  not  so.  The  gentleman  is 
all  wrong."  Then  Mr.  Morris  proceeded  to 
say — "  a  printed  circular  was  sent  to  us.  I  re- 
ceived one."    The  Atlas  report  then  says: — 

"Mr.  ivENNEDY: — There  was  no  answer 
asked  to  it." 

This  was  the  error  to  which  he  wished  to  call 
the  attention  of  the  Convention,  for  the  pur- 
pose of  setting  himself  aright.  What  he  said 
was,  that  it  was  not  necessary  that  the  answer 
should  be  in  the  affirmative.  So  far  from  there 
being  no  answer  asked  to  it,  he  would  read  an 
extract  from  the  introduction  to  those  queries 
which  were  put,  to  show  that  there  was  an  an- 
swer asked. 

Mr.  SWACKHAMER  enquired  what  Ques- 
tion was  before  the  Convention.     He  thought 


this  was  not  in  order.  [Cries  of  "oh,  certain- 
ly," ugo  on,"  "go  on."] 

Mr.  KENNEDY  said  he  would  not  detain  the 
Convention  longer  than  to  read  the  extract  al- 
luded to. 

"  Sir — Your  name  having  been  presented  for  nomina- 
tion as  a  delegate  to  the  Stat«  Convention,  we  aro  di- 
rected by  the  Democratic  Republican  County  Conven- 
tion, to  propound  to  you  the  following  questions;  and 
we  request  ih%t  your  answer  miy  be  sent  to  Fernando 
Wood,  or  other  member  of  the  Committee)  on  or  before 
Tuesday  next,  at  12  o'clock.1' 

With  these  remarks,  he  was  done.  He  had 
merely  wished  to  show  that  he  had  not  asserted 
that  no  answers  were  requested.  He  regretted 
that  the  gentleman,  whose  remarks  had  called 
for  these  explanations,  was  not  in  his  seat.  In 
the  absence  of  that  gentleman,  it  might  be  in- 
decorous to  pursue  the  topic. 

Mr.  TILDEN  presented  a  communication, 
consisting  of  a  preamble  and  resolutions  from 
the  Convention  now  sitting  in  the  city  of  New- 
York,  respecting  the  chartered  rights  of  that 
city.  Referred  to  the  committee  on  municipal 
corporations. 

Mr.  MARVIN  presented  a  memorial  from  a 
council  of  the  Seneca  tribe  of  Indians.  Refer- 
red to  the  committee  of  the  whole,  having  in 
charge  the  report  from  the  committee  on  the 
rights  and  privileges  of  citizens,  and  ordered  to 
be  printed. 

LEGISLATIVE  DEPARTMENT. 

Mr.  W.  TAYLOR  intimated  his  wish  that 
the  Convention  should  proceed  to  take  the  vote 
on  the  pending  motions  which  have  been  laid 
on  the  table,  for  the  reconsideration  of  ques- 
tions relative  to  the  number  of  senators,  &c, 
as  reported  by  committee  number  one.  He 
should  make  no  motion  himself.  He  merely 
rose  to  indicate  his  wish  that  the  report  should 
be  disposed  of. 

Mr.  RUGGLES  had  supposed  yesterday,  from 
a  calculation  which  was  made  in  haste,  between 
the  morning  and  evening  sessions,  that  some 
improvement  could  be  made  on  the  report  ol 
the  standing  Committee.  He  was  however  sat- 
isfied,  on  a  reexamination  of  the  report,  and  op 
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consultation  with  others,  that  the  report  could 
not  be  altered,  as  he  supposed  j  or  that  if  alter- 
ed, it  would  produce  consequences  which  he 
had  not  foreseen.  He  should  therefore  aban- 
don the  attempt  to  change  the  eight  districts,  as 
he  had  designed. 

Mr.  TOWNSEND  suggested  that  it  might  be 
necessary  to  reprint  this  report  as  amended  in 
committee  of  the  whole,  and  hence  it  was  im- 
portant that  it  should  be  perfected.  He  moved 
that  it  be  taken  up  and  the  motions  to  reconsid- 
er disposed  of  seriatim, 

Mr.  SHEPARD  hoped  his  colleague  would 
withdraw  his  motion.  He  thought  it  would  be 
precipitate  to  dispose  of  those  motions  now. 

Mr.  TOWNSEND  withdrew  his  motion,  but 
moved  that  the  report  as  amended  be  printed. 
.  Mr.  CAMBRELENG  must  disagree  with  the 
gentleman  from  New- York  (Mr.  Shepard). — 
He  did  not  think  this  Convention  had  or  was 
likely  to  "  precipitate"  any  thing  this  session. 
[Laughter.] 

After  an  ineffectual  effort  by  Mr.  SHEPARD, 
to  induce  the  Convention  to  lay  the  report  on  the 
table  for  one  week,  only  28  voting  in  favor  of 
that  motion, 

A  motion  by  Mr.  W.  TAYLOR  to  postpone 
to  Tuesday  was  then  negatived,  54  to  40. 

A  motion  was  then  made  to  reconsider  the 
vote  by  which  48  was  rejected  as  the  number 
of  senators. 

Mr.  WARD  called  for  the  yeas  and  nays. 

Mr.  LOOMIS  desired  the  vote  to  be  taken 
first  on  reconsidering  the  vote  adopting  32. 

Mr.  O'CONOR  spoke  at  much  length  in  fa- 
vor of  double  districts  and  an  increase  of  sena- 
tors.    His  remarks  will  be  given  hereafter. 

Mr.  CHATFIELD  and  Mr.  RHOADES  also 
continued  the  debate. 

Mr.  SIMMONS  said  he  had  frequently  ex- 
pressed a  desire  that  the  term  of  the  Senate  and 
the  Assembly  should  be  long  enough  to  secure 
an  efficient  check  on  legislation  till  the  general, 
matured,  permanent  public  sentiment  could  ex- 
press itself.  For  that  purpose,  he  desired  the 
Convention  to  adopt  four  years  as  the  senato- 
rial term  and  two  years  for  the  Assembly. — 
That,  however,  was  contrary  to  the  sentiment 
•of  the  Convention,  and  he  submitted.  Indeed 
he  had  before  intimated  his  opinion  that  two 
years  now  were  equivalent  to  four  years  forty 
.  years  ago,  for  all  the  purposes  for  which  time 
was  a  requisite — that  is,  for  the  purpose  of 
generalizing  and  maturing  public  sentiment. — 
When  the  vote  was  taken  the  other  day,  for 
single  districts,  he  gave  his  vote  with  the  view 
to  do  the  best  he  could.  His  county,  so  far  as 
it  was  entitled  to  be  heard  here,  was  unques- 
tionably in  favor  of  single  districts,  for  the  elec- 
tion of  senators,  so  that  they  might  have  an 
opportunity  to  know  for  whom  they  voted,  and 
that  their  representative  might  know  them. — 
Suppose  they  had  48  senators  and  24  districts, 
then  they  would  have  single  districts.  There 
would  be  but  one  man  elected  at  a  time.  He 
spoke  of  the  argument  in  favor  of  making  New 
York  city  four  districts,  to  which  he  expressed 
his  repugnance.  He  thought  there  would  be 
no  difficulty  in  the  districting  that  the  board  of 
supervisors  would  not  be  able  to  surmount ;  or 
the  legislature  could  do  it ;  but  by  whomsever 


to  be  done,  it  was  desirable  that  the  Assembly 
districts  should  be  single  throughout  the  state, 
for  plain  and  obvious  reasons.  Without  such  a 
division,  one  part  might  elect  by  general  ticket, 
and  another  part  by  single  districts,  and,  as 
Mr.  Jefferson  said  in  his  letter  to  Mr.  Madi- 
son, there  can  be  no  democracy  where  that  ex- 
ists. He  was  for  single  Assembly  districts  and 
for  48  sentors  to  be  elected  in  24  senatorial  dis- 
tricts, one  each  year,  which  was  single  enough, 
and  would  be  satisfactory  to  the  people. 

Mr.  W.  TAYLOR  defended  the  report  of  the 
committee,  especially  against  the  arguments 
which  had  been  adduced  to  prove  that  the  e- 
lections  in  alternate  senate  districts  would  lead 
to  the  "  ride  and  tie"  system.  He  said  this 
might  be  the  case  if  there  were  no  other  than 
senatorial  elections,  but  there  would  at  the 
same  time  be  elections  in  every  county  through- 
out the  state,  to  engage  the  attention  of  the 
people.  Besides  colonization  and  other  elec- 
tion frauds  could  be  guarded  against  by  a  60 
days'  residence  and  other  provisions  ;  and  thus 
while  these  evils  were  avoided,  the  fundamen- 
tal principles  for  which  gentlemen  had  contend- 
ed would  be  preserved. 

Mr.  STRONG  pointed  to  the  past  to  show 
gentlemen  the  necessity  of  being  expeditious  in 
the  transaction  of  their  business,  and  concluded 
by  moving  the  previous  question. 

The  previous  question  was  not  seconded,  but 
27  voting  for  the  motion. 

Mr.  WORDEN  denied  that  he  had  changed 
his  ground  on  the  question,  as  had  been  intima- 
ted -,  but  when  he  was  called  upon  to  give  his 
vote  on  such  a  question,  he  should  look  to  what 
had  been  done  and  settled,  and  get  the  result  of 
a  disturbance  of  a  proposition  that  this  Conven- 
tion had  agreed  to.  He  was  inTavor  of  a  larger 
number  than  32  senators,  but  he  was  equally  in 
favor  of  single  senate  districts,  and  on  no  con- 
sideration would  he  hazard  and  jeopard  the 
principle  on  which  they  had  settled  the  single 
senate  districts.  His  friend  from  New  York, 
had  given  them  a  glowing  statement  of  the  past, 
and  said  they  must  have  double  senate  districts 
to  control  the  popular  will ;  but  if  he  had  time 
he  could  shew  that  double  senate  districts  would 
be  more  likely  to  yield  to  popular  impulses  than 
single  districts. 

Mr.  MARVIN  next  spoke  at  length  in  favor 
of  the  increase  of  senators.  His  remarks  will 
be  given  hereafter. 
Mr.  TILDEN  continued  the  debate. 
Mr.  STEPHENS  remarked,  that  the  power- 
ful  argument  of  his  colleague  (Mr.  O'Conor) 
had  not  been  met  on  its  main  point — which  he 
understood  to  be  the  importance  of  the  double 
district  system,  with  a  view  to  secure  stability 
in  the  senate.  The  argument  had  rather  been 
confined  to  the  comparative  excellencies  of  the 
double  and  single  district  system  in  other  re- 
spects. We  had  agreed  that  senators  should  be 
elected  for  two  years,  and  at  the  same  time  with 
the  assembly — that  is,  both  houses  were  to  come 
in  on  the  same  impulse,  whatever  the  excite- 
ment prevalent  at  the  time.  This  would  of 
course  bring  here  two  houses  elected  under  the 
same  influences  and  who  would  necessarily  act 
out  the  one  will  that  sent  them  here.  But  he 
would  not  re-argue  the  question.    He  rose  ra- 
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ther  to  present  a  fact  which  he  had  been  sur- 
prised to  see  had  not  been  alluded  to  in  the 
course  of  this  debate,  illustrative  of  the  check 
upon  hasty  legislation,  which  was  the  result  of 
our  system  as  now  organized.  He  alluded  to 
the  fact  that  in^the  year  1839,  bills  passed  the 
assembly  loaning  the  credit  of  the  state  to  the 
amount  of  $5,000,000,  on  account  of  works  that 
would  have  cost  $50,000,000.  The  senate  re- 
jected every  one  of  those  bills,  except  a  single 
one  appropriating  $400,000.  If  the  two  houses 
had  come  in  under  the  same  impulse  that  year, 
probably  all  these  bills  would  have  passed,  and 
this  state  would  have  been  brought  into  the  ru- 
inous condition  of  some  of  the  sister  states. — 
He  desired  a  reconsideration  in  the  hope  of  get- 
ting double  districts.  He  would  even  take  the 
ride-and-tie  system  in  preference  to  this.  He 
thought  the  state  had  been  saved  by  the  senate 
and  might  be  again. 

Mr.  NICHOLAS  said  he  had  determined  to 
vote  for  a  reconsideration.  He  had  before  a- 
vowed  his  intention  to  adhere  to  the  present 
number  of  senators,  but  that  there  were  objects 
to  be  attained  by  an  increase  that  he  deemed  of 
such  importance,  that  he  might  be  induced  to 
vote  for  such  increase.  And  the  leading  mo- 
tive with  him  in  voting  for  such  increase  would 
be  to  restore  the  principle  of  permancy  in  the 
senate  as  it  now  existed.  He  should  have  been 
pleased  with  a  three  years'  term — as  not  too 
long  to  secure  experience  in  the  Senate,  which 
would  be  more  and  more  necessary  as  our  state 
went  forward  in  population — and  at  the  same 
time  he  would  adhere  to  the  single  district  sys- 
tem, not  only  from  its  great  advantages  but 
from  a  belief  that  it  was  desired  by  the  people. 
But  he  could  not  see  the  necessity  of  sacrificing 
the  principle  of  permancy  in  the  Senate.  There 
was  no  substantial  objection  to  the  "  ride  and 
tie"  system  that  had  been  adopted  and  thorough- 
ly tested  in  other  states — especially  if  we  should 
adopt  one  of  the  provisions  of  the  report  of  the 
committee  on  the  elective  franchise,  requiring 
sixty  days'  residence  prior  to  an  election  in  the 
town  or  ward.  Nor  could  he  imagine  how  the 
interests  of  a  district  could  be  injuriously  af- 
fected, by  electing  a  senator  every  alternate 
year.  He  was  satisfied  that  nothing  but  an 
increase  of  senators  would  secure  to  the  rural 
districts  of  the  state  their  due  representation 
as  compared  with  the  cities.  He  said  this  from 
no  feeling  of  jealousy  towards  the  cities — for 
he  appreciated  their  importance  to  the  country. 
But  the  country  owed  it  to  itself  to  look  well  to 
this  question.  He  repeated,  this  important  sub- 
ject was  worthy  of  a  reconsideration,  with  a  view 
to  an  effort  to  restore  this  principle  of  the  per- 
manency and  character  of  the  Senate,  and  to 
secure  to  the  rural  districts  their  due  influence 
in  the  councils  of  the  state — under  the  great 
disproportion  in  the  growth  of  the  cities.  Cir- 
cumstances, which  hereafter  probably  would 
not  exist,  had  depreciated  the  Senate  in  the 
public  estimation.  Its  participation  in  the  ap- 
pointing power  has  given  to  it  too  much  of  a 
political  character.  We  should  probably  strip 
it  of  that  attribute— and  if  we  could  give  it  per- 
manency, he  should  always  look  on  it  as  on  all 
Senates,  as  the  sheet  anchor  of  the  govern- 
ment. 

23 


Mr.  FORSYTH  should  vote  against  a  recon- 
sideration — not  because  his  opinions  on  the  sub- 
ject of  an  increase  of  senators  had  been  changfc 
ed,  but  because  he  believed  the  single  district 
system  might  be  put  at  hazard  by  it.  He  came 
here  with  instructions  on  this  subject  which  he 
did  not  feel  at  liberty  to  disregard — not  instruc- 
tions from  a  political  meeting  or  caucus,  but 
from  the  great  mass  of  his  constituents  of  all 
parties — who,  without  exception,  so  far  as  he' 
knew,  were  for  the  single  district  system.  He 
should  be  glad  to  see  the  number  in  both  houses 
increased — for  he  believed  that  numbers  fthere 
was  safety — but  even  that  would  be  of  little  im- 
portance, and  would  add  little  to  the  security  of 
the  people,  unless  members  of  both  houses  were 
elected  by  a  single  undivided  constituency.  The 
latter  he  considered  as  of  higher  importance, 
and  therefore  he  should  vote  against  reconsid- 
ering. True,  the  question  of  single  districts 
was  not  directly  involved  here.  But  when  he 
heard  gentlemen  who  urged  a  reconsideration, 
avowing  as  part  of  their  plan,  forty-eight  sena- 
tors and  double  districts,  he  confessed  that  it 
alarmed  him  to  such  a  degree  as  to  induce  him 
to  stand  by  the  number  thirty-two.  Again  he 
believed  that  our  senators  and  representatives 
should  be  elected  every  year,  and  this  doctrine 
of  the  stability  of  the  Senate  was  false.  He 
denied  that  the  Senate  had  been  the  conserva- 
tor of  the  public  interests  or  welfare,  or  ad 
stood  up  against  public  impulses  more  steadily 
than  the  Assembly.  As  a  set-off  to  the  case 
alluded  to  by  Mr.  Stephens,  Mr.  F.  pointed  to 
a  case  where  the  Senate  passed  a  bill  appro- 
priating seven  and  a  half  millions  to  certain 
banks,  and  which  the  house  killed.  The  truth 
was  that  each  house,  from  a  variety  of  circum- 
stances, often  political,  acted  as  a  check  on  each 
other.  'Nor  did  he  believe  in  this  doctrine  of 
popular  impulses.  He  had  no  fears  in  leaving 
this  whole  matter  in  the  hands  of  the  people, 
believing  that  if  the  popular  impulse  should  lead 
the  legislature  off  the  track,  the  sober  second 
thought  would  bring  them  back  again.  He 
should  be  happy  to  unite  with  the  friends  of  an 
increase  of  senators,  but  not  to  the  hazard  of 
the  paramount  principle  of  single  districts. 

Mr.  CHAMBERLAIN  said  he  had  supposed 
that  if  any  one  question  was  better  settled  than 
another  in  the  Convention — unless  it  was  the 
matter  of  striking  out  "  native"  from  among 
qualifications  for  Governor — it  was  that  the 
senate  should  consist  of  32  senators,  and  that 
those  senators  should  be  elected  in  single  dis- 
tricts. This  plan  had  his  approbation.  He  be- 
lieved it  to  be  in  accordance  with  the  feeling 
and  wish  of  his  constituents.  He  had  supposed 
also  that  the  people  had  a  right  to  expect  at 
the  hands  of  this  Convention,  above  all  things, 
retrenchment  and  reform  in  the  expenses  of  the 
government.  The  proposition  here  virtually 
was  to  increase  the  senate  from  eight  to  sixteen 
members;  and  at  the  same  time  the  probability 
was  that  the  senate  was  to  be  stripped  of  its 
judicial  power,  and  some  other  tribunal  sub- 
stituted as  a  court  of  last  resort.  This  gentle- 
men supposed,  was  to  curtail  the  expenses  of  the 
government.  The  expense  to  the  people  of  the 
present  Court  of  Errors  was  about  $25,000  per 
annum.    As  far  as  that  went,  there  would  be  a 
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reduction  of  expenses.  But  would  not  the  new 
court,  as  contemplated,  increase  the  expense 
still  more  ?  It  had  been  suggested  that  eight 
or  twelve  judges  were  to  constitute  this  court. 
They  must  have  a  salary  of  from  $2,500  to  $3000. 
If  the  expense  of  the  new  court  was  to  be  any 
thing  like  this,  it  was  evident  we  should  save 
nothing  in  point  of  expense  by  the  change. — 
Hence,  he  would  vote  against  a  reconsideration, 
believing  it  to  be  the  wish  not  only  of  his  con- 
stituents but  of  the  whole  people  to  lessen  the 
expenses  of  government,  and  that  they  did  not 
expect  or  desire  to  see  the  Senate  increased. 

Mr.fHAWLEY  though  in  favor  of  an  increase 
of  the  number  of  senators,  nevertheless  was 
disposed  to  acquiesce  in  the  decision  of  the 
Convention.  And  especially  was  he  opposed 
to  opening  this  question  to  aid  gentleman  in  es- 
tablishing double  districts.  To  that  he  was  ut- 
terly opposed.  Mr.  H.  in  further  allusion  to 
the  course  of  the  Senate  as  contrasted  with  the 
Assembly,  called  attention  to  the  fact  that  in 
1833,  the  Assembly  passed  a  bill  appropriating 
one  million  for  canal  purposes — which  the  Sen- 
ate increased  to  four  millions,  and  that  at  the 
same  session  a  bill  passed  the  Senate  authori- 
zing an  issue  of  seven  and  a  half  millions  of 
stock,  ostensibly  to  aid  the  banks  to  resume. — 
Both  these  bills,  appropriating  in  all  eleven 
millions  and  a  half,  received  the  sanction  of  the 
Senate  and  not  of  the  Assembly. 

Mr.  TAGGART  thought  the  question  of  sin- 
gle districts  was  a  separate  and  abstract  ques- 
tion from  this;  and  he  hoped  it  would  not  be 
mingled  up  with  it.  He  came  here  in  favor  of 
single  districts.  He  was  still  in  favor  of  them; 
but  he  should  be  willing  to  compromise  that 
question,  if  thereby  we  could  increase  the  re- 
presentation and  equalize  it.  But  on  no  other 
principle  would  he  consent  to  vote  for  double 
districts.  He  regarded  an  increase  of  represen- 
tation as  the  only  mode  of  saving  the  rural  dis- 
tricts, and  he  desired  the  country  to  regard  the 
proposition  from  the  city  and  growing  districts, 
as  an  act  of  magnanimity  on  their  part. 

Mr.  HUNT  could  not  see  how  it  was,  if  the 
city  of  New- York  elected  one-eighth  of  the  Sen- 
ate, how  the  country  was  to  gain  by  an  increase 
of  the  Senate. 

Mr.  TAGGART  was  understood  to  reply  that 
the  city,  in  apportioning  the  Assembly,  had  the 
advantage  of  one  member,  by  an  aggregation  of 
fractions,  of  which  it  had  the  benefit. 

Mr.  BASCOM,  though  originally  in  favor  of 
an  increase  of  senators,  was  disposed  to  acqui- 
esce in  the  decision  of  the  body — especially  as 
it  had  decided  also  in  favor  of  singre  districts. 
With  both  these  together,  he  was  content. 

Mr.  O'CONOR  said,  that  in  conceding  great 
force  to  the  objections  to  the  ride-and-tie  sys- 
tem, he  was  rather  conceding  to  the  opinions  of 
others,  than  distinctly  expressing  his  own. — 
What  he  deemed  as  a  primary  object,  was  some 
decree  of  continuity  in  the  Senate  ;  and  if  he 
could  secure  that,  he  was  prepared  to  go  for 
single  districts,  with  the  ride-and-tie  system, 
and  all  its  supposed  evils.  For,  by  introducing 
stringent  provisions  against  fraud,  in  the  article 
on  the  elective  franchise,  we  could  in  a  great 
measure  prevent  the  evils  apprehended  from  the 
ride-and-tie  system.    Let  us  have  that  system, 


with  these  guards,  rather  than  give  up  the  all 
important  result — that  of  securing  some  conti- 
nuity in  the  Senate. 

Mr.  VAN  SCHOONHOVEN  insisted  that 
there  was  no  force  in  the  argument  that  the  cit- 
ies were  to  have  a  preponderance  over  the  coun- 
try under  this  system — and  that  it  was  founded 
on  a  mistaken  idea  that  there  was  a  natural 
collision  of  interests  between  city  and  country. 
He  would  not  object  to  increasing  the  Senate  ; 
still  he  believed  there  was  no  call  for  it  from 
the  people.  The  complaints  were  against  the 
judicial  power  of  the  Senate,  and  that  the  dis- 
tricts were  too  large.  If  we  went  beyond  that, 
we  went  farther  than  the  people  asked  us  to  go, 
and  we  enhanced  materially  the  expenses  of 
government.  He  should  vote  against  reconsid- 
ering. 

Mr.  BRUCE  regarded  the  question  as  set- 
tled that  we  were  to  have  single  Senate  and 
Assembly  districts  ;  and  whatever  might  have 
been  his  views  of  an  increase  of  senators,  he 
regarded  that  question  as  settled  also.  And  he 
feared  that  if  this  vote  was  reconsidered,  we 
jeopardized  the  question  of  single  districts, 
which  he  believed  to  be  a  darling  principle  with 
the  people.  Besides,  he  was  disposed  to  let 
this  matter  stand  where  a  large  majority  had 
placed  it,  and  if  possible,  to  dispose  of  this  ar- 
ticle, which  had  already  occupied  too  much 
time. 

Mr.  ST.  JOHN  here  moved  the  previous 
question,  and  there  was  a  second,  and 

The  main  question  was  then  put,  and  the 
Convention  refused  to  reconsider — ayes  39,  noes 
70.,  as  follows  : — 

AYE^— Messrs.  Angel,  Bergen,  Bowdish,  Bcundage, 
Chatfield,  Conely,  Cornell,  Danforth,  Dubois,  Gardner, 
Hart,  Hunt,  Jones,  Kemble,  Kennedy,  Loomis,  Maun, 
Marvin,  Murphy,  Neliis,  Nicholas,  Nicoll,  O'Conor, 
Perkins,  President,  Ruggles,  Shepard,  Simmons,  W.  H. 
Spencer,  Stephens,  stetson,  Stow,  Swaekhnmer,  Taft, 
Taggart,  J  J.  Taylor,  Tilden,  Vaehe,  White— 3D. 

NOES— Messrs.  Ayrault,  H  Backus,  Bascom,  Bouck, 
Prayton,  Brown,  Bruce,  Bull,  Burr,  Cambreteng,  D  D. 
Campbell  Candee,  Chamberlain,  Cook,  Crooker,  Cud- 
deback,  Dana,  Dodd,  Dorlon,  Flanders,  Forsyth,  Geo- 
hard,  Harris,  Harrison,  Hawley,  Hotchkiss,  Hunter,  A. 
Huntington,  E.  Huntington,  Hut chin=on,,  Hyde,  Jordin, 
Kernan,  Kingsley,  Kirkland,  Maxwell,  Miller,  Morris, 
Parish,  P+tterson  Penniman,  Porter, Powers,  Rhoades, 
Richmond,  Hiker,  St.  John,  Salisbury,  Sears,  Shaver, 
Shaw,  Sheld  m,  E.  Spencer,  Stanton,  Strong,  Tail- 
m>tdge,  W.  Taylor,  Townsetid.  Tuthilt,  Van  Schoon- 
hoven,  Ward,  Warren,  Waterbury,  Witbeck,  Wood, 
Worden,  W.  B.  Wright,  Yawger,  Young,  Youngs— 70. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  W.  TAYLOR  moved  that  the  Conven- 
tion go  into  committee  of  the  whole  on  the  re- 
port of  committee  No.  One,  in  order  that  it 
might  be  reported  to  the  Convention  in  form. 
He  supposed  there  would  be  no  motions  to 
amend.  This  motion  was  agreed  to,  and  Mr. 
PATTERSON  took  the  chair. 

Mr.  MURPHY  moved  a  reconsideration  of 
the  vote  refusing  to  add  #Richmond  to  the  first 
district,  and  briefly  advocated  his  motion. 

Messrs.  HARRISON  and  CAMBRELENG 
opposed  the  motion,  and  it  was  negatived,  32  to 

47- 
Mr.  KENNEDY  offered  an  amendment,trans- 

posing  the  arrangement  of  the  wards  in  the  city 
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of  New  York,  so  that  they  should  be  as  follows: 

District  No.  3  shall  consist  of  the  1st,  3rd,  5th, 
6th,  and  8th  wards  of  the  city  and  county  of  New- 
York. 

District  No  4  shall  tohsist  of  the  2d,  4th,  7th,  10th, 
and  13th  wards. 

District  No  5  shall  consist  of  the  11th,  14th,  15th  and 
17th  wards. 

District  No.  6  shall  consist  of  the  9  h,  12th,  16th  and 
18th  wards 

Mr.  KENNEDY  said  in  presenting  this  plan, 
he  did  not  wish  to  be  understood  as  supposing 
that  this  was  the  best  which  could  be  formed. 
A  better  division  could  no  doubt  be  effected  by 
dividing  wards  and  basing  the  division  on  elec- 
tion districts,  but  they  had  not  time  to  make 
such  a  division.  He  still  had  a  faint  hope  that 
the  Convention,  before  it  adjourned,  would  see 
the  injustice  which  they  had  done  to  New  York 
by  obliging  them  to  divide  it  into  four  separate 
districts,  and  retrace  its  steps.  He  proceeded 
at  length  to  explain  the  plan  which  he  had  pro- 
posed. 

Mr.  WARD  inquired  if  the  delegation  from 
New  York  concurred  in  this  plan  ? 

Mr.  KENNEDY  replied,  that  all  with  whom 
he  had  spoken  upon  the  subject  concurred  in  it. 
Mr.  WARD  took  occasion  to  say,  in  view  of 
some  remarks  which  had  fallen  from  members 
of  the  New  York  delegation  in  relation  to  dele- 
gates from  the  country,  that  there  was  no  dis- 
position on  the  part  of  the  latter  to  take  any 
course  which  would  result  in  injury  to  the  great 
commercial  metropolis.  For  one,  he  had  no 
such  desire  ;  and  he  believed  that  if  the  delega- 
tion from  that  city  could  present  a  plan  which  I 
they  believed  would  do  them  greater  justice 
than  that  reported  by  the  committee,  there  | 
would  not  be  the  least  objection  to  adopting  it. 


He  wished  to  say,  in  justice  to  the  chairman  of 
committee  number  one,  that  h«s  retired  to  his 
chamber  and  perfected  his  arrangement  of  the 
several  districts  without  consulting  a  single 
member  in  relation  to  their  preferences.  He 
had  said  nothing  to  himself  in  relation  to  West- 
chester, and  he  believed  that  others  could  repeat 
the  same  declaration. 

Messrs.  SHEPARD,  MORRIS  and  O'CON- 
OR,  approved  Mr.  Kennedy's  proposition. 

Mr.  WHITE  would  assent  to  it,  although  he 
regarded  the  arrangement  of  the  committee  as  a 
just  and  equitable  one. 

Mr.  RHOADES  moved  to  pass  over  the  four 
New-York  districts,  to  give  time  to  the  delega- 
tion from  that  city  to  consult  together  and  agree 
upon  some  division. 
This  was  assented  to. 

No  amendments  were  offered  to  any  of  the 
districts  from  number  seven  to  twenty-four  in- 
clusive. 

The  25th  district — Tompkins,  Seneca  and  Che- 
mung—Mr.  MAXWELL  proposed  to  change 
— so  that  it  would  consist  of  Tompkins,  Sen- 
eca and  Yates — and  to  make  the  26th  district 
consist  of  Steuben  and  Chemung,  instead  of 
Steuben  and  Yates.  Agreed  to. 
The  others  were  agreed  to  Without  change. 
Mr.  MARVIN  moved  to  amend  the  2d  sec- 
tion, so  as  to  authorize  the  legislature  after  1855 
to  increase  the  number  of  senators  to  not  exceed- 
ing 50,  and  the  assembly  to  not  exceeding  150. 
Lost. 

The  committee  then  rose  and  reported  the  ar- 
ticle to  the  Convention,  and  it  was  laid  on  the 
table  and  ordered  printed  as  amended. 

The  Convention  then  adjourned  to  9  o'clock 
to-morrow  morning. 


THURSDAY,  JULY  30. 


Prayer  by  the  Rev.  Mr.  McDonoxtgh. 
CANALS  FINANCES,  &c. 

Mr.  HOFFMAN,  from  the  Third  standing 
committee,  made  the  following  report,  which 
was  read  by  the  Secretary,  Mr.  H.  being  too 
unwell  to  read  it  himself: 

ARTICLE—. 

On  the  existing  debts  and  liabilities  of  the  state, 

and  to  provide  for  the  payment  thereof. 

$  1  After  paying  the  expenses  of  collection,  superin- 
tendence and  ordinary  repairs,  [$1,500,000 J  one  mil- 
lion and  fivchundred  ihousand  dollars  of  the  revenues 
of  the  state  canals  shall,  in  each  fiscal  year,  and  at 
tn*t  rate  for  a  shorter  period,  commencing  m  the  first 
day  of  June,  one  thousand  eight  hundred  and  forty-six, 
be  set  apart  as  a  sinking  fund,  to  pay  the  interest  and 
redeem  the  principal  of  that  part  of  the  state  debt 
ca  lied  the  Canal  Debt,  as  it  existed  at  the  time  aforesaid, 
and  inc  uding  three  hundred  thousand  dollars  then  to 
be  borrowed,  until  the  same  shall  be  wholly  paid;  and 
the  principal  and  income  of  the  s  iid  sinking  fund  shall 
be  sacredly  appled  to  that  purpose. 

$2  In  liquidation  of  i  he  state  claims  for  advances 
to,  and  payments  for,  the  canals  ($672,500],  six  hun- 
dred and  seventy-two  thousand  and  five  hundred  dol- 
lars of  the  revenues  of  the  said  canals,  shall,  forever, 
in  each  fiscal  year,  and  at  that  rate  for  a  shorter  pe- 
riod, commencing  on  the  first  day  of  June,  one  thou- 
sand eight  hundred  and  forty-six,  be  paid  into  the  trea- 
sury lbr  the  use  of  the  state;  and  if  the  payment  of 


that  sum,  or  any  part  thereof,  shall  be  delayed  by  rea- 
son of  the  priority  established  in  the  preceding  sec- 
tion, the  amount  so  delayed,  with  quarterly  interest 
thereon,  at  the  then  current  rate,  shall  be  so  paid  out 
of  the  said  revenues  as  soon  as  can  be  done  consist- 
ently with  such  priority. 

§  3  The  surplus  of  the  revenues  of  the  canals,  after 
paying  the  said  expenses  of  the  canals  and  the  sums 
appropriated  by  the  two  preceding  sections,  shall,  in 
each  fiscal  year,  be  applied  to  the  improvement  of  the 
Erie  canal,  in  such  manner  as  may  be  directed  by  law, 
until  such  surplus  shall  amount  in  the  aggregate  to 
the  sum  of  [$2,500,000]  two  million  five  hundred  thou- 
sand  dollars 

§  4  of  the  sum  of  six  hundred  and  seventy-two 
thousand  five  hundred  dollars  required  by  the  second 
section  of  this  article  to  be  paid  irto  the  treasury, 
f#&00,000,]hve  hundred  thousand  dollars  shall,  in  each 
fiscal  year,  and  at  that  rate  for  a  shorter  period,  com- 
mencing on  the  first  day  of  June,  one  thousand  eight 
hundred  and  forty-six,  be  set  apart  as  a  sinking  fund  to 
pay  the  interest  and  redeem  the  principal  of  that  part 
of  the  state  debt  called  the  General  Fund  debt,  includ- 
ing the  debt  for  loati3  of  the  state  credit  to  railroad 
companies  which  have  failed  to  pay  the  interest  there- 
on, and  also  the  contingent  debt  on  etate  stocks  loaned 
to  incorporated  companies  which  have  hitherto  paid 
the  interest  thereon,  whenever  and  as  far  as  any  part 
thereof  may  become  a  charge  on  the  treasury  or  Ge- 
neral Fund,  until  the  same  shall  be  wholly  p  id;  and 
the  principal  and  income  of  the  said  last  mentioned 
sinking  fund  shall  be  sacredty  applied  to  the  purpose 
aforesaid;  and  if  the  payment  of  any  part  of  the  said 
live  hundred  thousand  dollars  shall  at  any  time  be  de- 
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Ferred  by  reason  of  the  priority  recognized  in  the 
second  section  of  this  article,  the  sum  so  deferred, 
with  quarterly  interest  thereon,  at  the  then  current 
rate,  shall  be  paid  to  the  last  mentioned  sinking  fund, 
as  soon  as  the  sum  so  deferred  shall  be  received  into 
the  treasury. 

§  5.  The  claims  of  the  state  against  any  incorporated 
company  10  pay  the  interest  and  redeem  the  principal 
of  the  stock  of  the  state  loaned  or  advanced  to  such 
company,  shall  be  fairly  and  duly  enforced,  and  not 
deferred,  released  or  compromised;  and  the  moneys 
arising  from  such  claims  shall  be  set  apart  and  app  ied 
as  p irt  of  the  sinking  fund  provided  in  the  fourth  sec- 
tion of  this  article 

$  6.  If  the  sinking  iunds,  or  eitner  ot  tnem  provided 
in  this  article,  shall  prove  insufficient  to  enable  the 
state  on  the  credit  of  such  fund,  to  procure  the  means 
to  satisfy  the  claims  of  the  creditors  of  the  state  as 
they  hecome  payable,  the  legislature  shall  by  equita- 
ble taxes  so  increase  the  revenues  of  the  said  funds  as 
to  make  them  lespectively  sufficient  perfectly  to  pre- 
serve the  public  faith.  Every  contribution  or  advance 
to  the  canals  or  their  debt  from  any  source  other  than 
their  direct  revenues,  shall,  with  quarterly  interest, 
at  the  rates  then  current,  be  repaid  into  the  treasury 
for  the  use  of  the  state  out  of  the  canal  revenues,  as 
soon  as  it  can  be  done  consistently  with  the  just  rights 
of  the  creditors  holding  the  said  canal  debt. 

§7.  The  legislature  shall  not  sell,  lease  or  otherwise 
dispose  of  any  of  the  canals  of  the  state,  so  far  as  the 
same  are  now  finished  and  navigable ;  but  they  shall 
remain  the  property  of  the  state  and  under  its  manage- 
ment forever.  By  order  of"  the  committee, 

MICHAEL  HOFFMAN,  Chairman. 

Mr.  HOFFMAN  said  after  the  distinct  opin- 
ion of  the  Convention,  expressed  by  a  formal 
vote,  that  it  would  be  inexpedient  for  a  com- 
mittee to  report  their  reasons,  any  observations 
on  the  merits  of  this  measure  at  this  time  would 
be  entirely  out  of  place.  When  the  subject  should 
come  before  the  Convention  in  committee  of  the 
whole  or  in  the  body  of  the  House,  he  would 
avail  himself  of  the  opportunity  to  lay  before 
it  the  reasons  that  had  induced  him  to  unite 
with  the  committee  in  this  report.  In  the  end 
or  ends  to  be  attained  by  it — the  payment  of  the 
state  debt,  and  the  settlement  of  all  claims  be- 
tween the  canals  on  the  one  side  and  the  state  on 
the  other — he  believed  the  committee  were  unan- 
imous. But  on  a  subject  so  vast  as  this,  involv- 
ing such  complicated  and  minute  calculations,  al- 
though he  believed  that  every  member  of  the  com- 
mittee had  endeavored  as  well  as  his  leisure  would 
permit,  to  make  calculations  to  aid  his  judgment, 
yet  some  of  them  had  not  had  the  opportunity 
to  make  those  calculations  as  minute  as  they 
desired,  and  they  would  therefore  have  it  dis- 
tinctly understood  that  in  the  attempt  to  perfect 
these  provisions — in  giving  to  them  more  con- 
sideration— they  reserved  to  themselves,  what 
he  supposed  was  not  only  their  right,  but  a  right 
of  which  he  supposed  they  could  not  divest 
themselves — the  privilege  of  conforming  to  the 
best  deliberation  they  could  give  to  the  subject. 
With  these  observations,  which  he  hoped  would 
do  justice  to  every  member  oC  the  committee, 
he  moved  that  the  report  would  be  printed,  and 
referred  to  the  committee  of  the  whole. 

The  motion  was  agreed  to. 

Mr.  HOFFMAN  again  rose,  and  said  he  was 
directed  by  the  committee  on  Finance  to  make 
the  following  report:-"* 

ARTICLE . 

On  the  power  to  create  future  state  debts  and  liabilities, 

and  in  restraint  thereof. 

§  1.  No  money  shall  ever  be  paid  out  of  the  treasury 

of  this  state,  or  any  of  its  funds,  or  any  of  the  funds 

under  its  management,  vxcept  in  pursuance  of  an  ap- 


propriation by  law,  nor  unless  such  payment  be  made 
within  two  years  next  after  the  passage  of  such  appro- 
priation act ;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated  and  the 
object  to  which  it  is  to  be  applied;  and  it  sh  11  not  be 
sufficient  for  such  law  to  re.er  to  any  other  law  to  fix 
such  sum. 

$  2.  The  credit  of  the  state  shall  nor.,  m  any  manner, 
be  given  or  loaned  to,  or  in  aid  of,  any  individual,  asso- 
ciation or  incorporation. 

§  3.  The  state  may,  to  meet  casual  deficits  or  failures 
in  revenues,  or  for  expenses  not  provided  for,  contiact 
debts,  but  such  debts,  direct  or  contingent,  singly  or  in 
the  aggregate,  shall  not,  at  any  time,  exceed  one  mil- 
lion of  dollars,  and  the  moneys  arising  from  the  loans 
creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  con- 
tracted, and  to  no  other  pnrpose  whatever 

$  4.  In  addition  to  the  above  limited  powers  to  con- 
tract debts,  the  state  may  contract  debts  to  repel  inva- 
sion, suppress  insurrection,  or  defend  the  state  in  war; 
but  the  money  arising  from  the  contracting  of  such 
debts  shall  be  applied  to  the  purpose  lor  which  it  was 
raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

$  6.  Except  the  debts  specified  in  the  third  and  fourth 
sections  of  this  article,  no  debtor  liability  shall  be 
hereafter  contracted  by  or  on  behall'  of  this  state,  un- 
less such  debt  shall  be  authorized  by  a  law  for  some 
single  work  or  object,  to  be  distinctly  specified  i  herein, 
and  such  law  shall  impose  and  provide  for  the  collec- 
tion of  a  direct  annual  tax,  to  pay,  and  sufficient  to 
pay  the  i  rite  re -t  on  such  debt  as  it  falls  due,  ami  also 
to  pay  and  discharge  the  principal  of  such  debt  within 
eighteen  years  from  the  time  of  the  contracting  there- 
of. No  such  law  shall  take  effect  untit  it  shall,  at  a 
general  election,  have  been  submitted  to  the  people 
and  have  received  a  majority  of  all  the  votes  cast  for 
or  against  it,  at  such  election  On  the  final  passage 
of  such  bill  in  either  house  of  the  legislature,  the 
question  shall  be  taken  by  ayes  and  noes,  to  be  duly 
entered  on  the  journals  there  f,  aid  shall  be:  "fchall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanc- 
tion of  the  people?"  The  legislature  may  at  any 
time  after  the  approval  of  such  law  by  the  people,  if 
no  debt  shall  iiave  been  contracted  or  liability  incur- 
red in  pursuance  thereof,  repeal  the  law;  and  may  at 
any  time  by  law  forbid  the  contracting  of  any  further 
debt  or  liability  under  such  law;  but  tne  tax  imposed 
by  such  act,  in  proportion  to  the  debt  and  liability 
which  may  have  been  contracted  in  pursuance  of  such 
law  shall  remain  in  force  and  be  irrepealable,  and  be 
annually  collected  until  the  proceeds  thereof  shall 
have  made  the  provision  hereintofore  specified  to  pay 
and  discharge  the  interest  and  principal  of  such  debt 
and  liability. 

The  money  arising  from  anv  loan  or  stock  creating 
debt  or  liability  shall  be  applied  to  the  work  or  object 
specified  in  the  act  authorizing  such  debt  or  liability, 
or  for  the  repayment  of  such  debt  or  liab.lity,  and  for 
no  other  puppose  whatever. 

No  such  law  shall  be  submitted  to  be  acted  on  with- 
in three  months  after  its  passage  or  at  any  general 
election,  when  any  other  law  or  any  bill  or  any  amend- 
mendment  of  the  constitution,  shall  be  submitted  to  be 
voted  for  or  against 

$  6.  Every  law  which  imposes,  continues,  or  revives 
a  tax,  shall  distinctly  state  the  tax  and  the  obj  ct  to 
which  it  is  to  be  applied,  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  tax  or  object. 

$7  On  the  final  passage,  in  either  house  of  the  le- 
gislature, ot  every  act  which  imposes,  continues  or 
revives  a  tax,  or  makes,  continues,  or  revives  any  ap« 
pro priation  of  public  or  trust  money  or  property- or 
releases,  discharges  or  commutes  any  debt  or  demand 
of  the  state,  the  question  sh  til  be  taken  by  ayes  and 
noes,  which  shall  be  duly  entered  on  the  journals, 
and  thre^-fifhs  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  consti- 
tute a  quorum  therein 

By  order  of  the  commitree, 

MICHAEL  HOFFMAN,  Chairman. 

Mr.  HOFFMAN  said  that  in  this  article  the 
committee  was  in  the  main  he  believed  unani- 
mous. In  the  first  place  as  to  the  clause  relative 
to  specific  appropriations,  and  the  means  to  en- 
force it,  he  believed  there  was  no  dissent.    On 
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the  clause  limiting  casual  debts  to  a  million  of 
dollars,  some  gentlemen  supposed  it  might  be 
necessary  in  a  state  of  from  three  to  six  millions 
of  inhabitants  to  enlarge  the  amount  a  small 
extent.  On  the  proposition  which  authorizes 
the  creation  of  a  debt  for  particular  purposes 
by  special  law,  he  was  not  aware  that  there 
was  any  serious  difference  of  opinion,  Some 
gentlemen  might  think  the  same  end  m  ght  be 
attainel  by  other  means  than  lubmission  to  the 
people,  or  that  making  the  debt  payable  in  18 
years  was  not  sufficiently  stringent ;  but  with 
some  doubts  and  difficulties  on  the  points  he  had 
mentioned,  he  believed  the  committee  was  unan- 
imous in  the  opinion  that  the  industry  and  labor 
of  the  state  should  be  defended  as  strongly  as 
was  now  proposed,  at  least  against  extravagant 
expenditures  and  taxation  in  consequence  of  it. 
With  this  declaration,  he  moved  that  the  report 
be  referred  to  the  same  committee  of  the  whole 
to  which  the  preceding  report  was  referred,  and 
that  it  be  printed. 

The  motion  was  agreed  to. 

MUNICIPAL  CORPORATIONS. 

Mr.  MURPHY,  from  the  Fourteenth  standing 
committee,  made  the  following  report: — 
ARTICLE 

1.  Private  property  shall  not  be  takeo  for  improve- 
ments in  cities  and  villages,  unless  the  compensation 
therefor  shall  be  first  determined  before  a  judicial  tri- 
bunal oy  a  jury  of  twelve  freeholders  of  the  city  or 
village  where  the  same  shall  be  situated,  who  shall  be 
chosen  and  qualified  as  jurors  in  civil  cases. 

2  No  local  assessment  for  any  improvement  in  any 
city  or  village,  shall  be  laid,  unless  a  majority  of  all 
the  owners  of  the  lands  to  be  assessed  shall  apply  for 
such  improvement,  nor  unless  such  improvement  shall 
be  ordered  by  a  vote  of  two-thirds  of  the  common  coun- 
cil or  board  of  trustees  of  such  city  or  village. 

3.  No  debt  shall  be  created  by  any  city  or  village 
corporation  except  to  suppress  insurrection,  or  to  pro- 
vide against  an  existing  pestilence  or  casualty,  unless 
the  same  shall  be  authorized  by  act  of  the  legislature, 
for  some  single  object  or  work  to  be  distinctly  speci- 
fied therein,  which  law  shall  provide  the  ways  and 
means  excl'sive  of  loans  to  pay  the  interest  of  such 
debt  as  it  shall  fall  due,  and  also  to  pay  and  discharge 
the  principal  thereon  within  twenty  years,  by  tax  to 
be  assessed  and  collected  upon  the  taxable  property  of 
such  city  or  village,  in  equal  amounts  as  near  as  may 
be,  annually,  and  such  law  shall  be  irrepealable  until 
such  debt  and  the  interest  thereon,  shall  be  fully  paid 
and  discharged.  And  no  such  law  shall  take  effect  un- 
til it  shall  have  been  approved  by  a  majority  ot  the 
electors  of  such  city  or  village;  and  no  money  so  rais- 
ed shall  be  applied  otherwise  than  to  the  object  speci- 
fied in  such  law.  . 

By  order  of  the  committee 

H.  C.  MURPHY,  Chairman. 

Mr.  M.  said  that,  regarding  the  first  section, 
the  committee  was  unanimous  ;  but  with  regard 
to  the  others,  it  was  not  so.  Differing  himself 
from  the  committee  on  this,  that  the  provisions 
which  they  had  submitted  did  not  go  into  the 
defects  of  our  system  of  municipal  corporations, 
he  had  prepared  a  minority  report,  which  he 
asked  permission  to  submit  at  this  time. 

The  Secretary  read  the  minority  report,  as 
'follows: — 

ARTICLE  — . 

1.  No  charter  or  special  act  for  the  incorporation  of 
any  city  or  village  shall  be  granted,  but  general  and 
uniform  laws  shall  be  passed  for  the  incorporation  of 
cities,  and  like  laws  for  the  incorporation  of  villages, 
subject  to  such  alterations  as  the  legislature  shall 
from  time  to  time  deem  proper  to  mike.  The  bounda- 
ries and  limits  of  the  territory  included  within  any  ci- 
ty or  village  corporation  shall  be  determined  in  such 
manner  as  the  legislature  shall  prescribe. 


2.  No  assessment  for  any  improvement  in  any  city 
or  village  shall  be  laid  otherwise  than  by  general  ta* 
upon  the  taxable  property  of  such  city  or  village,  levied 
and  collected  with  an  annual  tax  for  other  expenses 

3  Private  property  shall  not  be  taken  fur  any  im- 
provement iu  any  city  or  village  other  than  for  slate 
purposes,  unless  the  compensation  shall  be  first  fixed 
by  a  jury  in  a  couit  proceeding  according  to  the  course 
of  the  common  law. 

4.  No  debt  shall  be  contracted  oy  any  city  or  village 
corporation  on  a  longer  credit  than  twenty  years,  nor 
unless  ihere  shall  be  levied  and  collected  in  its  annual 
tax  of  the  preceding  year  one-twenti*  th  part  of  such 
debt  towards  the  repayment  of  the  same,  unless  such 
debt  be  necessary  to  provide  against  pestilence  or  cas- 
ualty. After  the  creation  of  any  debt  there  shall  be 
levied  and  collected  in  said  annual  tax  annually  there- 
after one- twentieth  part,  or  as  near  one  twentieth  part 
as  may  be,  of  such  debt,  towards  its  repayment. 

5.  Money  shall  not  be  borrow  d  by  any  city  or  village 
corporation  in  anticipation  of  its  annual  tax,  except 
for  the  purpose  of  paying  interest  about  to  become  due 
on  any  debt  now  existing,  or  to  be  created  under  the 
limitations  of  this  article,  nor  unless  the  amount  shall 
have  been  previously  levied  iu  such  annual  tax 

6.  No  liability  shall  be  contrac  ed  by  any  city  or  vil- 
lage corporation,  unless  provision  have  previously 
been  made  in  its  annual  tax  for  discharging  the  same, 
or  unless  the  same  be  incurred  under  i  he  limitations 
of  this  anicle  HENE Y  C.  MURPHY. 

Mr.  MURPHY  moved  that  these  reports  be 
printed,  and  referred  to  the  committee  of  the 
whole. 

The  motion  was  agreed  to. 

LEGISLATIVE   DEPARTMENT. 

Mr.  STRONG  moved  that  the  Convention 
proceed  to  the  unfinished  business. 

The  motion  was  agreed  to,  and  the  Conven- 
tion took  up  the  article  from  the  first  standing 
committee,  as  amended  in  committee  of  the 
whole. 

The  first  section  was  approved  without  amend- 
ment. 

The  second  section  having  been  read, 

Mr.  MARVIN  moved  to  amend  by  adding  at 
the  end  of  the  section  the  words  following: — 

"The  legislature  may  after  the  enumeration  tn  be 
made  in  the  year  8£5,  increase  the  number  of  senators 
to  any  number  not  exceeding  fifty,  and  the  number  ol 
members  of  assembly  not  exceeding  ISO," 

Mr.  W.  H.  SPENCER  called  for  a  division, 
so  as  take  the  vote  first  on  increasing  the  num- 
ber of  senators. 

Mr.  KENNEDY  suggested  the  propriety  of 
altering  the  word  "  increase"  to  "  change,"  for 
the  legislature  might  hereafter  deem  it  necessary 
to  reduce  the  number  of  senators. 

Mr.  MARVIN  was  understood  to  decline  giv- 
ing power  to  the  legislature  to  reduce  the  number 
of  senators. 

After  a  brief  conversation,  Mr.  MARVIN 
modified  his  amendment  so  as   to  provide  that: 

"  The  legislature  after  the  next  state  enumeration 
may  increase  the  number  of  senators  to  any  number 
not  exceeding  60,  and  members  of  assembly  to  any 
number  not  exceeding  150;  and  may  after  every  state 
enumeration  fix  the  number  of  senators  at  any  number 
between  3a  and  60  inclusive,  and  the  members  of  As- 
sembly at  any  number  between  128  and  J 60  inclusive/' 

After  a  brief  conversation  between  Mr.  MAR- 
VIN, Mr.  BASCOM,  and  Mr.  TALLMADGE, 
the  question  was  taken  on  the  first  division — the 
increasing  the  number  of  senators,  and  it  was 
rejected — ayes  35,  noes  70,  as  follows  : 

AYKS-Messrs.  Angel,  H.  Backus,  Bascom,  Bull 
BuTr,  Chatfield,  Conely,  Cornell,  Crooker,  Dorlon,  Du 
bois,  Gardner,  Gebhard,  Hart,  Jones,  Kemble,  Kennedy 
LoDmis,  Marvin,  Nellis,  O'Conor,  Patterson,  Porter 
Powers,  President,  Richmond,  Salisbury,  Shepard,  W 
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H.  Spencer,  Stephens,  Swackhamer,  Taft,  Taggart,  Til- 
den,  Voting— 35 

N  *YS— Ayrault,  F  F.  Backus,  Bergen,  Bouck,  Bow- 
dish,  Brayton,  Brown,  Bruce,  Brundage,  Cambreleng, 
h  D.  Campbe  1,  Candee,  Clark,  Clyde,  Cook,  Cudde- 
back,  Dana,  Danlorth,  Dodd,  Flanders,  Forsyth,  Harri- 
son, Hawiey,  Hotchkiss,  Hunt,  Hunter,  A.  Huntington, 
K.  Huntington,  Hutchinson,  Hyde,  Jordan,  Kernan, 
Kingsley,  Kirkland,  MciNeil.  McNitt,  Maxwell,  Miller, 
Morris,  Murphy,  Nicholas,  Nicoll,  Parish,  Penniman, 
PerKii.s,  RhoaUes,  hikrr,  Huggles,  M.  John,  Sears, 
Shaw,  Sheldon,  Smith,  E  Spencer,  Stanton,  Stetson, 
Strong,  Tallmadgp,  J.J.Taylor,  W"  Taylor,  Townsend, 
J  uthi  1,  Vanschoonhovpn,  Waterbury,  Willard,  Wit- 
beck,  Wood,  W.  B    Wright,  Yawger,  Youngs— 7u. 

The  question  the  recurred  on  the  other  divis- 
ion— to  increase  the  number  of  members  of  As- 
sembly. 

Mr.  MARVIN  said  he  supposed  the  vote  just 
taken  settled  the  question,  he  therefore  would 
not  trouble  the  Convention  to  take  the  yeas  and 
nays. 

Mr.  TALLMADGE  renewed  the  demand  for 
the  yeas  and  nays — and  there  were  ayes  21,  noes 
87. 

So  the  entire  proposition  was  negatived. 
The  5th   section  was  then  taken  up.     [It  di- 
vides  the  state  into  and  prescribes   the  Senate 
districts.] 

Mr.  W.  TAYLOR  moved  to  strike  out  and 
insert  the  section  originally  reported  by  the 
committee. 

Mr.  KENNEDY  remarked  that  to  assent  to 
that  would  be  to  bring  them  to  the  u  ride  and 
tie"  system. 

Mr.  LOOMIS  should  vote  against  the  propo- 
sition.  He  preferred  that  senators  should  be 
elected  for  two  years,  and  all  go  out  at  once,  to 
this  chequered  system  which  the  committee  had 
proposed,  although  he  desired  to  avoid  even  the 
first  conclusion.  By  the  committee's  plan,  half 
the  state  was  every  year  to  be  disfranchised, and 
yet  they  had  to  go  through  the  whole  form  and 
expense  of  the  election  every  year.  That  propo- 
sition too  would  afford  facilities  for  colonization 
and  corruption.  He  also  called  the  attention  of 
the  Convention  to  the  fact  that,  by  the  commit- 
tee's plan, the  elections  for  the  cities  were  brought 
together  in  one  year,  and  the  elections  for  the 
-country  in  the  other  year.  He  pointed  out  how 
the  Senate  might  be  influenced  by  an  excitement 
got  up  in  the  cities,  which  were  more  exposed  to 
excitements  than  the  rural  districts,  and  hoped 
the  Convention  wTould  adhere  to  the  vote  already 
given  on  this  subject. 

Mr.  PERKINS  thought  motions  to  reconsider 
should  not  be  made  where  there  was  an  expres- 
sive vote  of  the  body  in  favor  oC  a  provision, 
or  unless  the  question  had  been  decided  by  a 
small  and  close  vote.  But  this  being  such  a  mo- 
tion in  effect,  he  proceeded  to  address  himself  to 
the  question.  He  proceeded  to  discuss  the  prom- 
inent topics  which  have  been  brought  forward  in 
this  debate. 

Mr.  W.  TAYLOR  briefly  replied  to  the  re- 
marks  of  the  gentleman  from  Herkimer,  and 
others* 

The  yeas  and  nays  were  then  taken  on  the  a- 
raendment  and  resulted  yeas  21,  nays  86-— a» 
follows : — 

AVKS—  Conely,  Dorlon,  Dubois,  E.Huntington,  Jor- 
dan, Kemble,  Kingsley,  Kirkland,  Marvin,  Nicholas, 
O'Conor,  Khoades,  huggles,  E  Spencer,  Stephens, 
"Taft,  Tallmadge,  J.  J.  Taylor,  W.  Taylor,  Vache, 
Young— 21. 


NAYS— Ayrault,  F.  F  Backus,  H  Backus,  Ba*com, 
Bergen,  Bouck,  Bowdish,  Brayton,  Brown,  Bruce, 
Brundage  Bull,  Burr,  Cambreleng,  D.  D.  Campbell, 
Candee,  Chamberlain,  Chatheld,  Clark,  Clyde.  Cook, 
Cornell,  Crooker,  Cuddeback,  Dana,  Dauforih,  Flin- 
ders, Forsyth,  Gardner,  Gebhard,  Harris  Harrison, 
Hart,  Hawiey,  Hotchkiss,  Hunt,  Hunter,  a.  Huntington- 
Hutchinson,  Hyde.  Jones,  Kenn  dv,  Kernan,  Loomis, 
McNeil,  iVicNitt,  Maxwell,  Miller,  Morris,  Murphy, 
Vellis,  Nicoll,  Parish,  Patterson,  Penniman,  Perkins, 
Porter,  Powers,  President,  Kichmond,  Ki!;er,  Salis- 
bury, Sears,  Shaw,  Sheldon,  Miep-ird,  Smith,  W.  H. 
Spencer,  :-tan<on,  Stetson,  Stow,  Strong,  Taggart, 
iownseud,  Tuthill,  Vanschoonhoven,  Warren,  VVaie  - 
bury,  White,  Willard,  Witbeck,  Wood,  Worden,  W.  B. 
Wright,  Yawger,  Youngs— 86 

Mr.  WHITE  then  moved  to  strike  out  all 
down  to  and  including  the  12th  line,  and  insert  : 

'/The  state  shall  be  divided  into  16  districts  to  be  call- 
ed Senate  Districts,  each  of  which  shall  choose  two 
senators,  and  the  senators  first  elected  shall  be  divided 
into  two  classes;  the  senators  ot  the  tirst  class  shall 
serve  one  year,  and  the  senators  of  the  second  class 
two  years,  and  16  senators  shall  be  elected  annually 
thereafter  " 

Mr.  STETSON  said  he  would  detain  the  Con- 
vention  only  one  minute  to  explain  why  he 
should  vote  against  this  amendment.  Some  days 
since  he  had  voted  for  this  proposition;  but  that 
vote  was  given  under  the  hope  that,  if  it  pre- 
vailed, the  Covention  would  reconsider  their 
previous  decision  as  to  the  number  of  senators, 
and  enlarge  it  so  that  when  doubled,  we  would 
have  in  the  territory  and  population  of  a  double 
district  about  the  same  quantity  that  would  be 
assigned  to  a  single  district  with  thirty-two  for 
the  whole  number  of  the  Senate.  His  motive 
had  been  to  secure  continuity,  stability  and 
more  experience  in  the  Senate,  and  also  equali- 
zation of  representation.  That  hope  Was  now 
gone.  The  Convention  had  refused  to  recon- 
sider, and  this  was  the  last  vote.  He  could  not 
consent  to  make  the  districts  so  large  as  they 
would  be  if  doubled  on  the  small  number  of  thir* 
ty-two  senators. 

Mr.  WHITE  called  for  the  yeas  and  nays  and 
they  were  Ordered  and  resulted  thus: — 

AYES— Bergen,  Brown,  Brundage,  Conely,  Cornell, 
Hunt,  Jones,  Kemble,  Kennedy,  Loomis,  Murphy,  Nico- 
oil,  O'Conor,  Perkins,  Kug^les,  Shepard,  Smith,  Ste- 
phens, Vache,  Whit*— .0. 

NAYS— Ayrault,  F.  F.  Backus,  H  Backus,  Bascom, 
Bouck,  Bowdish,  Brayton,  Bruce,  Bull,  Burr,  Camber- 
leng,  D.  D.  Campbell,  R.  Campb  -11  jr  Candee,  Cham- 
berlain, Chatfield,  Clyde,  Cook;  Crooker,  CuJdeback, 
Dana,  Danfor  h,  Dorlon  Dubois,  Flanders,  Forsyth, 
Gardner,  Gebhard,  Harris,  Harrison,  Han,  Hawiey, 
Hotchkiss,  Hunter,  A.  Huntington,  K.  Huctinpton, 
Hutchinson,  Hyde,  Jordan,  Kernan,  Kincsley,  Kirkland. 
McNeil,  McNitt,  Marvin,  Maxwell,  Miller,  Morris,  Vel- 
lis, Nicholas,  Parish,  Patterson.  Pennimau,  Porter, 
Powers,  President,  Khoades,  Richmond,  Kiker,  St  John, 
Salisbury,  Sears,  Shaw,  Sheldon,  K  Spencer,  W.  H. 
Spencer,  Stanton,  Stetson.  Strong.  Swackharmr,  Taft, 
Taggart,  Tallmadge,  J  J  Taylor',  W.  Taylor,  Towns- 
end,  Tuthill,  Van-choon'iovcn,  Warren,  Waterbury. 
Willard,  Witbeck,  Wood,  W.B.  Wright.  Yawger,  Young, 
Youngs— 97. 

Mr.  MURPHY  moved  to  strike  out  the  word 
"Richmond"  in  the  15th  line  and  insert  it  in  the 
13th  line,  so  as  to  make  Suffolk,  Queens  and 
Richmond  one  senate  district,  and  detach  Rich- 
mond from  Kings.  Mr.  M.  called  for  the  yeas 
and  nays,  and  being  ordered  and  taken,  they  re- 
sulted thus: — 


AYES— Bascom,  Bergen,  Bouck,  Bowdish,  Brayton, 
Brown,  Brundage,  R  Campbell  jr.,  Chamberlain,  Chat- 
field.  Conely,  Cook.  Cornell,  Cuddeback,  Danforth, 
Dodcl,  Flanders,  Gardner,  Hart,  Hunt,  Hunter,  E  Hunt- 
ington, Hutchinson,  Hyde,  Kennedy,  Keruan,  Kirkland, 
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McNeil,  Mixwell,  Murphy,  Nellis,  Nicoll,  O'Conor, 
Perkins,  Porter,  President,  Ruggles,  St  John,  Shaw, 
Sheldon,  >hepard,  Smith,  Siephens,  Metson,  Swack- 
hamer,  Ta(t,  Townsend,  Vache,  Waterbury,  White, 
Wood,  Yavvger,  Young    63. 

]VA.Y>— Ayrault,  F  F.  Backus,  H.  Backus,  Bruce, 
Bull,  Burr,  Canibreteng,  D.  1).  Campbell,  (Jlaik,  Crook- 
er,  Dana,  Dor  Ion,  Dubois,  Forsyth,  Geblurd,  Harris, 
Harrison.  Hawcy,  Hotchkiss,  A.  Huntington,  Jordan, 
Kemble  Ki  gsley,  Loornis,  McVitt,  Marvin,  Miller, 
Morris.  Nicholas,  Parish,  Patterson,  Penniman,  Pow- 
ers, Khoades/ Kichmond,  Riker,  Salisbury,  Sears,  E. 
Spencer,  W.  H  Spencer,  Stanton,  Stow,  Sliong,  T  r- 
gart,  Tajlmadge,  J  J  Taylor,  Tuthill,  Va>;sehoonho- 
ven    Warren,  W   B.  Wright,  Youngs—  1 

Mr.  KENNEDY  moved  to  amend  by  striking 
out  from  the  word  "  district"  in  the  10th  line,  to 
the  word  "wards"  in  the  23d  line,-  and  insert  as 
follows  : 

"Districts  No.  3,  No.  4,  No.  5  and  No,  6,  shall  con- 
sist of  the  city  and  county  of  New  York.  And  the 
board  of  supervisors  of  said  city  and  county  shall  on 
or  before  the  first  day  of  May  1947,  divide  the  ciiy  and 
county  into  the  number  of  senate  districts  to  which  it 
is  entitled,  as  near  as  may  be  of  an  equal  number  of 
inhabitants,  and  of  contiguous  territory. ,; 

Mr.  PATTERSON  said  this  was  adopting  a 
new  principle,  to  go  on  and  divide  up  the  state 
and  then  say  that  the  board  of  supervisors 
shall  divide  the  city  of  New  York  into  four 
districts.  We  had  better  finish  up  this  business 
Something  had  been  said  about  political  divi- 
sions, but  that  he  had  disregarded.  It  was  suf- 
ficient for  him  to  know  that  the  districts  were 
compact,  without  looking  to  the  returns  which 
those  districts  had  given.  He  thought  the  dis- 
tricts formed  by  the  committee,  were  fair,  and 
there  was  a  gentleman  from  New  York  on  the 
committee   to  whom  they  were   satisfactory. 

Mr.  W.  TAYLOR  preferred  that  the  Conven- 
tion should  go  on  and  perfect  the  districts  as 
they  had  begun,  instead  of  leaving  it  to  the 
board  of  supervisors  in  New- York  to  district 
that  city. 

Mr.  O'CONOR  advocated  the  amendment  of 
his  colleague.  This  Convention  had  undertaken 
to  form  the  districts,  and  not  to  turn  them  over 
to  local  bodies  representing  the  whole  districts. 
As  to  the  Assembly,  they  had  come  to  the  con- 
clusion, there  being  local  bodies  representing 
counties  that  had  to  be  subdivided,  that  they 
would  turn  them  over  to  such  bodies.  The  prin- 
ciple on  which  the  Convention  had  acted  was 
that  where  there  were  several  counties  that  had 
to  be  placed  together,  the  operation  of  placing 
them  together  and  classifying  them  was  per- 
formed by  this  Convention;  but  when  a  county 
had  to  be  cut  up  into  parts  for  the  purpose  of 
forming  legislative  districts  that  they  had  de- 
termined to  turn  it  over  to  the  local  authorities  of 
the  county  to  make  the  division.  This  was  the 
principle  on  which  they  had  gone  thus  far. — 
They  had  taken  on  themselves  the  formation  of 
the  senatorial  districts,  and  turned  over  the  As- 
sembly districts  to  a  local  board.  The  Con- 
vention had  classified,  but  the  division  they  had 
turned  over  to  others.  Now  in  the  case  of  the 
city  of  New- York,  they  had  no  classification  of 
counties  in  relation  to  the  Sena'e  districts. — 
What  they  had  to  do  was  to  divide  a  single 
county  into  three  or  four  legislative  districts, 
just  as  that  same  county,  for  another  purpose 
was  to  be  divided  into  sixteen  legislative  dis- 
tricts. If  their  course*  was  to  harmonize,  he 
contended  that  this  amendment  should  pass. — 


The  precise  geographical  division  was  not  to  be 
looked  to.  They  should  look  to  population,  and 
that  could  be  done  better  in  New- York  city. 

Mr.  NICOLL  said  there  was  another  reason. 
In  all  probability  the  wards  of  New  York 
would  be  changed  by  the  Convention  now  sit- 
ting in  that  city  ;  and  if  that  were  so  and  this 
Convention  proceeded  to  district  that  city  now,  it 
would  lead  to  great  confusion.  The  wards  as 
now  laid  down,  by  the  1st  of  January  next,  may 
not  have  an  existence,  and  he  submitted  that 
New  York  ought  to  be  allowed  to  district  her- 
self in  conformity  to  the  wards  to  be  laid  out. 
Such  a  course  would  produce  more  harmony, 
and  therefore  he  hoped  this  Convention  would 
leave  it  to  a  body  competent  to  take  charge  of  it. 
All  they  asked  was  simple  justise.  He  hoped 
the  amendment  would  prevail. 

Mr.  STRONG  said  the  simple  question  was 
whether  this  Convention  should  proceed  with 
its  business  or  wait  for  the  city  of  New  York. 
And  whether  all  the  rest  of  the  state  should  be 
divided  by  the  Convention,  and  New  York 
should  be  districted  by  its  board  of  supervisors 
to  gerrymander  it  so  as  to  suit  their  own  views. 
He  hoped  the  amendment  would  be  voted  down. 

Mr.  SWACKHAMER  asked  how  this  Con- 
vention  could  make  the  division  without  know- 
ing any  thing  of  the  new  wards?  He  thought 
that  city  should  be  equitably  divided  and  conve- 
niently to  its  inhabitants. 

Mr.  PATTERSON  offered  an  amendment,  to 
add  the  words  "of  compact"  after  the  word  "in- 
habitants," so  as  to  make  the  districts  of  "com- 
pact  and  contiguous  territory." 

Mr.  KENNEDY  had  no  objection  to  the 
amendment. 

Mr.  W.  TAYLOR  had  no  objection  to  have 
this  passed  over,  until  the  end  of  the  Conven- 
tion, to  give  the  Convention  sitting  in  New-York 
an  opportunity  to  complete  the  districts. 

Mr.  NICOLL  said  that  would  accomplish  no- 
thing ;  for  the  result  of  the  labors  of  the  city 
Convention  must  be  passed  upon  by  the  people, 
and  afterwards  ratified  by  the  legislature.  That 
could  not  be  done  while  this  Convention  would 
remain  in  session. 

M*.  BASCOM  thought  it  was  proper  that 
where  local  territory  was  to  be  divided,  it  should 
be  done  by  the  local  authorities.  He  saw  no 
difficulty  in  this,  except  that  the  division  would 
not  be  made  until  the  constitution  itself  would 
have  to  be  submitted  to  the  people. 

Mr.  KENNEDY  suggested  that  neither  would 
the  Assembly  districts  be  completed,  and  yet  no 
difficulty  was  anticipated  in  that  respect. 

Mr.  MURPHY  advocated  the  amendment. 

Mr.  CROOKER  also  expressed  the  hope  that 
New- York  might  have  her  own  way  in  this  mat- 
ter. He  thought  they  should  hazard  nothing  by 
leaving  it  to  the  local  authorities. 

Mr.  KIRKLAND  saw  no  objection  to  it. 

Mr.  SHEPARD  offered  an  amendment,  to  re- 
quire the  board  of  supervisors,  when  they  shall 
have  completed  such  division,  to  cause  a  certifi- 
cate thereof, stating  the  number  and  boundaries 
of  the  districts  and  the  population  thereof,  to  be 
filed  in  the  office  of  the  Secretary  of  State  and 
the  clerk  of  the  said  county. 

Some    conversation   then    ensued    between 
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Messrs.  TALLMADGE,  CROOKER,  JONES, 
and  WHITE. 

Mr.  KENNEDY  accepted  the  amendments  of 
Mr.  Patterson  and  Mr.  Sheparp 

Mr.  BRUCE  opposed  the  amendments.  He 
thought  it  was  the  duty  of  the  Convention  to  go 
on  and  frame  the  constitution  of  the  state  as  a 
state.  He  objected  to  the  making  of  any  dis- 
tinctions between  the  city  of  New- York  and  the 
other  counties. 

After  a  few  words  from  Messrs.  STOW  and 
WORDEN,  the  amendment  was  agreed  to. 

The  other  districts  were  then  taken  up  in  suc- 
cession, and  they  were  agreed  to  without  debate 
or  amendment,  from  the  7th  to  the  16th,  inclu- 
sive. 

Mr.  SMITH  moved  to  strike  the  word  "Scho- 
harie" from  the  42nd  line,  and  insert  "  Chenan- 
go," so  as  to  make  the  17th  district  consist  of 
Chenango  and  Otsego.  He  also  moved  to  strike 
the  word  "  Chenango"  from  the  47th  line,  and 
insert  ''Schoharie,"  so  as  to  make  Delaware 
and  Schoharie  the  18th  district. 

Mr.  BOUCK  opposed  the  motion. 

Mr.  SMITH  defended  it  on  the  ground  that 
Otsego  and  Chenango  were  more  closely  allied 
than  were  Chenango  and  Delaware,  by  position, 
commercial  intercourse,  &c. 

Mr.  BURR  said  Delaware  was  singularly  sit- 
uated. She  had  seven  counties  of  the  state  of 
New- York  adjoining  her,  besides  Wayne  in 
Pennsylvania,  and  as  they  were  a  very  good- 
natured,  amiable  set  of  people,  they  were  wil- 
ling to  take  any  of  those  counties,  except  Wayne 
in  Pa.,  and  they  would  not  be  willing  to  take 
her  unless  Pennsylvania  paid  her  canal  debt. — 
He  said  he  came  here,  with  some  pride,  as  the 
representative  of  the  old  democratic  county  of 
Delaware,  which  had  sometimes  claimed  to  be 
the  banner  county j  and'yet  it  would  be  readily 
perceived,  that  the  whole  of  her  neighbors,  even 
including  democratic  Chenango,  shrunk  from 
her  touch.  Schoharie,  too,  made  most  strenuous 
opposition  to  the  alliance,  in  the  formation  of  a 
senatorial  district,  and  he  was  apprehensive 
that  the  Convention  would  be  compelled  to  set 
off  Delaware  as  a  district  by  herself.  (Laugh- 
ter.) He  had  said  they  were  a  very  humble 
people,  and  therefore  he  need  scarcely  say  that 
to  be  a  single  district  they  would  submit  in  all 
good  humor. 

Mr.  HARRIS  was  in  favor  of  the  motion  of 
the  gentleman  from  Chenango,  and  if  the  Con. 
vention  should  adopt  the  amendment,  he  should 
move  to  take  Schenectady  away  from  Albany, 
and  add  her  to  Delaware  and  Schoharie. 

Mr.  WATERBURY,  Mr.  KIRKLAND,  Mr. 
BOUCK,  Mr.  RHOADES,  Mr.  SMITH,  and 
some  others,  continued  the  discussion  of  the 
question,  which  was  then  decided  in  the  nega- 
tive— ayes  43,  nays  47,  as  follows: — 

A  YES— Angel,  Brown,  Chatfield,  Clark,  Cook,  Cor- 
nell, Dubois,  Flanders,Forsyth,  Gebhard,  Hairis,Hunt, 
Hunter,  Hyde,  Kennedy,  Kiikland,  Maxwell.  IVlonis, 
Nicoll,  OHIonor,  Perkins,  Porter,  Powers,  President, 
Richmond,  Riker,  St.  John,  Shaw,  Sheldon,  Shepard, 
Smith,  Stephens,  Stetson,  Stow,  Swackhnroer,  Taft, 
Taggart,  Tallmadge,  J.  J.  Taylor,  Vache,  White,  Wil- 
lard,  Youngs— 43. 

NOEv- Messrs  Ayrault,  F.  F.  Backus,  H.  Backus, 
Bascom,  Bouck,  Bowdish,  Bray  ton,  Bruce,  Cambre- 
leng,  I).  D.  Campbell,  Candee,  Crooker,  Dana,  Dan- 
forth,Dodd,  Dorlon,  Gardner,Harrison,  Hawley,  Hotch- 


kiss,  A.  Huntington,  Jones,  Kingsley,  Loomis,  McNitt, 
Marvin.  Miller,  Neilis,  Nicholas,  Parish,  Patterson, 
Khoades,  >alisbury,  Seirs,  K.  spencer,  W.  H.  Spencer, 
Stanton.  Strong,  I'ownsend,  Tu1  hill,  Van^choouhoven, 
Warren,  Walerbury,  Wood,  W.  B.  Wright,  Yawger, 
Young -47. 

Mr,  HARRISON  moved  a  reconsideration  of 
the  vote  by  which  Richmond  was  excluded  from 
the  second  district— and  added  that  he  hoped  the 
New  York  delegation,  in  arranging  the  New 
York  districts,  would  bear  in  mind  that  he 
might  be  obliged  to  propose  annexing  Richmond 
to  one  of  the  lower  wards  of  the  city.  [A  laugh.] 

The  motion  to  reconsider  lies  on  the  table. 

Mr.  WHITE  moved  to  strike  out  of  the 
section  the  words  "  excepting  aliens  and  per- 
sons of  color  not  taxed" — so  as  to  include  these 
classes  in  the  basis  of  representation. 

A  division  of  this  question  was  demanded, 
and  it  was  first  put  on  striking  out  "not  taxed." 

Mr.  DANA  inquired  if  this  amendment  was 
adopted,  whether  all  colored  persons  would  not 
be  excluded  from  the  basis,  whether  voters  or 
not? 

Mr.  O'CONOR  said  the  object  was  to  abolish 
this  odious  discrimination  between  persons  who 
were  taxed  and  those  who  were  not.  When  we 
came  to  the  question  of  the  elective  franchise, 
the  Convention  would  allow  those  of  this  class 
to  vote  who  had  no  property,  or  not,  as  gentle- 
men pleased.  It  raised  the  question  whether 
we  would  have  them  all  in,  or  strike  them  all 
out. 

Mr.  DANA  opposed  excluding  those  who 
were  entitled  to  the  right  of  suffrage.  True  we 
might  change  the  law  and  allow  none  of  them 
to  vote.  But  if  we  did  so,  we  should  do  mon- 
strous injustice.  Whilst  he  had  the  power  of 
speech  and  the  power  to  act,  he  should  stand  up 
in  defence  of  the  equal  right  of  suffrage  to  all 
God's  children,  black  or  white.  He  was  against 
any  discrimination  on  account  of  color. 

Mr.  KENNEDY  remarked  that  either  the 
gentleman  misunderstood  the  question  or  Mr. 
K.  misunderstood  him.  It  was  not  a  question 
of  suffrage,  but  related  to  the  basis  of  repre- 
sentation only.  Now  if  any  of  this  portion  of 
God's  children  were  to  be  included,  the  whole 
should  be.  This  section  as  it  stood,  included  in 
the  basis  of  representation  only  a  small  portion 
of  these  colored  citizens — those  taxed.  What 
had  taxes  to  do  with  it? 

Mr.  MURPHY  thought  the  gentleman  from 
Madison  (Mr.  Dana)  understood  this  question. 
The  gentleman's  idea  was  that  these  two  mea- 
sures should  go  together;  and  he  wished  in  car- 
rying out  his  ultimate  design  to  meet  the  diffi- 
culty at  the  threshold.  The  clause  as  it  stood 
narrowed  the  basis  of  representation  in  the 
cities.  As  proposed  to  be  amended,  it  narrowed 
it  still  more.  He  had  no  difficulty  on  this  sub- 
ject of  suffrage.  He  would  allow  the  present 
provision  of  the  constitution  to  stand,  allowing 
persons  of  color  who  were  taxed  to  be  repre- 
sented on  the  principle  that  taxation  and  rep  re- 
sentation  should  go  together.  He  went  for  strik- 
ing out  the  whole  clause — not  tnis  part  of  it. 

Mr.  RICHMOND  wanted  to  ask  Mr.  M., 
after  he  had  taken  all  these  aliens  and  persons 
of  color  into  the  basis  of  representation,  whe- 
ther he  would  let  them  ♦vote  for  the  officers  no- 
minated on  account  of  that  representation  ? 
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Mr.  MURPHY  said  he  was  in  favor  of  retain- 
ing the  Constitution  as  it  was. 

Mr.  RICHMOND  said  for  his  own  part, 
whenever  he  should  vote  to  make  any  class  the 
basis  of  representation,  he  would  extend  to  them 
the  right  to  vote.  He  had  nothing  to  say  on  this 
particular  proposition. 

Mr.  HUNT  wanted  to  strike  out  the  words 
"  persons  of  color  not  taxed ."  There  were  none 
such  who  were  not  taxed,  unlessthey  were  in 
state  prison. 

Mr,  PERKTNS  wanted  this  amended  so  as  to 
make  the  right  of  representation  co-extensive 
with  the  right  of  suffrage. 

Mr.  VAN  SCHOONHOVEN  hoped  all  the 
words  in  relation  to  persons  of  color  would  be 
'stricken  out— but  to  strike  out  only  the  words 
"  not  taxed,"  you  left  an  odious  distinction  be- 
tween the  electors  of  the  state.  He  was  oppos- 
ed to  the  present  distinction  based  upon  proper- 
ty. A  gentleman  near  him  said  he  proposed  to 
strike  out  the  provision  which  now  allowed  co- 
lored persons  to  vote.  This  was  indeed  taking 
time  by  the  forelock,  and  was  proposing  to  work 
a  still  greater  wrong  upon  this  class.  He  hoped 
the  day  was  not  far  distant,  when  inasmuch  as 
we  had  opened  the  door,  and  admitted  the  color- 
ed man  to  be  a  citizen,  that  we  should  place  all 
on  a  par,  and  admit  all  to  the  right  of  suffrage 
without  reference  to  color.  But  the  present 
proposition  was  a  step  backward,  in  this  day  of 
Democratic  progress  {.nd  reform.  He  trusted 
this  Convention  would  not  sanction  such  a  wrong 
as  was  here  contemplated. 

Mr.  B  AS  COM  found  it  convenient  to  have  a 
rule  to  govern  his  action  here.  He  had  one  ap- 
plicable to  the  case  in  point.  He  regarded  it  as 
well  settled  by  this  Convention,  that  the  basis 
of  representation  should  be  co-extensive  with 
the  elective  franchise.  As  it  was,  persons  of 
color  who  were  taxed  were  a  part  of  the  voting 
population.  He  was  not  now  saying  that  this 
was  right  or  wrong,  nor  should  he  consider 
whether  the  Convention  would  change  the  rule 
or  not.  He  trusted,  however,  that  we  should 
not  do  as  some  gentlemen  propose,  diminish  the 
number  of  the  electoral  class.  What  would  be 
the  result  of  the  rule  established  by  the  gentle- 
man from  Rensselaer,  who  would  admit  all  the 
colore!  people  to  the  right  of  representation 
without  allowing  them  to  vote  ?  "Why,  the  same 
as  is  now  seen  in  Congress,  where  though  the 
slave  population  was  represented,  it  was  only 
by  those  who  misrepresented  their  interests  in 
every  particular.  He  would  also  refer  to  a  case 
in  point.  The  delegation  from  New-York  rep- 
resented a  small  portion  of  these  colored  citi- 
zens, and  yet  we  saw  coming  from  them  propo- 
sitions to  strip  them  still  farther  of  the  privile- 
ges which  they  now  enjoy. 

Mr.  BRUCE  felt  bound  to  vote  against  this 
motion,  because  he  considered  it  his  duty,  as  a 
representative,  to  protect,  as  far  as  he  could, 
the  rights  of  every  American  citizen.  He  be- 
lieved the  success  of  this  motion  would  strike  at 
some  of  these  rights.  This  was  too  grave  a 
subject  to  be  decided  hastily,  and  to  give  time 
for  deliberation  he  moved  to  adjourn.    Lost. 

Mr.  KENNEDY  denied  that  this  question 
was  at  all  connected  with  the  question  of  suf- 
frage. *  He  would  meet  that  question  when  it 


came  up.  This  was  only  whether  there  should 
be  still  kept  up  the  distinction  based  on  taxa» 
tion. 

Messrs.  BRUCE  and  KENNEDY  briefly  con. 
tinued  the  debate,  when  the  motion  to  strikeout 
the  words  "not  taxed"  was  negatived.  Ayes 
13,  noes  33. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
The  motion  of  Mr.   WHITE  to  strike  out 
"persons  of  color  not  taxed,''  in  the  seventh  line 
of  the   sixth  section,  was  negatived,  ayes  29, 
noes  56,  as  follows  : — • 

AYES— Messrs  Ayrault,  Bergen,  Brayton,  Brown, 
Hrtfce,  K.  Campbell,  jr.,  Chathr Id,  Conely,  Crocker, 
Dana,  Dodd,  Flanders,  Hunt,  Miller,  Morris,  Nieoll, 
Q'Conor,  Khoades,  Shepard,  Stephens,  Stetson,Swack- 
hamer,  W.  Taylor,  Towtisend,  Van  Scboonhoven, War- 
ren, White,  Witbeck,  W.  B,  Wright— 29. 

NOES—  Messrs.  Angel,  F.  F.  Backus,  Bascom,Bouck, 
Bowdish,  Cambreleng,  D.  D  Campbell,  Candee,  Cham- 
berlain,  Clark,  Clyde,  Cornell,  Cuddeback,  Danforth, 
Dubois,  Gebhard,  Harrison,  Hart,  Hotdikiss,  Hunter, 
A.  Huntington,  Hyde,  Kemble,  Kennedy,  Kernan,  Kirk- 
land,  Loomis,  Marvin,  Maxwell,  Nellis,  Nicholas,  Par- 
ish, Patterson.  Penniman,  President,  Richmond, Riker, 
Russell,  Salisbury,  Sears,  Shaw,  Sheldon,  Smith,  W. 
H.  Spencer,  Stanton,  Strong,  Tafft,  Taggart,  Tall- 
madge,  J.  J.  Taylor,  Tuthill,  Waterbury,  Wood,  Yaw- 
ger,  Young,  Youngs— 66. 

The  last  division  of  the  motion,  to  strike  out 
the  word  "aliens,"  was  also  negatived,  ayes  12, 
noes  78. 

Mr.  BASCOM  moved  as  an  amendment,  to 
add  the  words  "  and  excluding  also,"  before 
"  and,"  in  the  7th  line,  and  also  to  add  the  words, 
"  so  long  only  as  persons  of  color  shall  be  ex- 
cluded from  the  elective  franchise,  upon  the 
same  terms  as  white  persons,"  after  the  words 
not  taxed,"  in  the  eighth  line.  He  did  this  in 
order  to  provide  for  making  the  people  of  color 
a  part  of  the  basis  of  representation  whenever 
they  should  be  admitted  to  share  the  elective 
franchise  upon  equal  terms  with  white  citizens, 
if  that  should  ever  happen.  Lost,  ayes  36, 
noes  40. 

Mr.  HUNT  moved  to  add  after  the  word 
"aliens"  in  the  7th  line,  "and  except  the  unna- 
turalized wives  and  widows  of  American  citi- 
zens."   Lost,  without  a  division. 

The  section  was  then  agreed  to. 

The  seventh  section  was  read,  and 

Mr.  W.  TAYLOR  moved  to  strike  out  Jaitu* 
ary  and  insert  June,  as  the  time  when  the  su- 
pervisors should  meet  to  make  a  division  ol 
their  counties.  Lost,  ayes  39,  noes  56,  as  fol- 
io WR-'*- 

AYES— Messrs.  Angel,  Bergen,  Bouck,  Bowdish, 
Brown,  Brundage,  Cambreleng,  R.  Campbell,  jr , 
Chamblrlain,  Clyde,  Cornell*  Cuddeback,  Dubois,  Hart, 
Hunt,  Hutchinson,  Hyd^  Kemble,  Kernan,  Loomis, 
Maxwell,  Morris,  Nellis,  Perkins,  Powers  President, 
Riker,  St.  John,  Shaw,  Sheldon,  She  paid.  Stetson, 
Svrackhamer,  J.  J.  Taylor,  W.  Taylor,  Tuthill,  Wit- 
l*rd,  Wood,  Yawger— 39. 

r  NAYS-Messrs.  Ayrault,  F.  F.  Backus,  H.  Backus, 
Bascom,  Bruce,  D.  1).  Campbell,  Candee,  Chatfield, 
Clark,  Conely,  Crooker,  Dana,  Danforth,  Dodd,  Flan- 
ders,  Gardner,  Gebhard,  Harrison,  Hotchkiss,  Hunter, 
A.  Huntington,  B.  Huntington,  Kennedy,  Kirkland, 
Marvin,  Miller,  Nicholas,  Nicoll,  O'Conor  Parish,  Pat- 
terson, Penniman,  Rhoades,  Kichmond,  Russell,  Salts- 
bury,  Sears,  Smith,  K  Spencer,  W.  H.  Spencer,  Stan- 
ton, Stephens.  Stow,  Strong,  Taft,  Taggart,  Tallmadge, 
Townsend,  Van  Schoouhoven,  Warren,  Water  buryt 
White,  Witbeck,  W.  B.  Wright,  Young,  Youngl— &C. 
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Mr.  R.  CAMPBELL,  jr.,  moved  to  strikeout 
from  the  6th  to  the  17th  line,  inclusive,  (con- 
taining the  provision  that  the  division  of  coun- 
ties shall  be  made  by  the  board  of  supervisors.) 
He  did  this  with  a  view  to  having  the  appor- 
tionment made  by  the  Convention. 

The  motion  was  lost  as  follows: 

AYES— Messrs.  Angel,  Bergen,  Bowdish,  Brov/n, 
Bruudage,  K.  Campbell,  jr.,  Chatfield,  Cornell,  Cudde- 
back,  Dnnforih,  hubois,  Hunt,  Hutchinson,  Kernan, 
Nellis,  O'Conor,  Shaw,  Sheldon,  bhepard,  >mith,  Stet- 
son, Swackhamer,  J.  J.  Taylor,  W.  Taylor,  Tuihill, 
Yawger— u6, 

NOES— Messrs.  Ayrault,  F.  F.  Backus,  H.  Backus, 
Bascom,  Bouck,  Brayton,  Bruce,  Hirr,  Cambreleng, 
1).  D.  Campbell,  Candee,  Chamberlain,  Clark,  Jlyde, 
Conely,  Crooker,  Dana,  Dodd,  Flanders,  Gardner, 
Gebhard,  Harrison,  Hart,  Hotchkiss,  Hunter,  A.  Hunt- 
ingdon, E.  Huntington,  Hyde,  Kemble,  Kennedy,  Kirk- 
land,  Loomis,  Marvin,  Maxwell,  Miller,  Morris,  Nich- 
olas,  Nicoll,  Parish,  Patterson,  Penniman,  Powers, 
President,  Richmond,  Riker,  St  John,  Salisbury,  Sears, 
E.Spencer,  W  H.  Spencer,  Stanton,.  Stow,  Strong, 
Taegart,  Tallmadge,  townsend,  Van  Schoonhoven, 
"Warren  Wa*erbury,  White,  Willard,  Witbeck,  Wood, 
W.  S.  Wright,  Young,  Youngs— 66. 

Mr.  A.  W.  YOUNG  moved  to  amend  in  the 
11th  line,  by  inserting  after  "entitled  by  law. 
as  follows: — "Except  the  counties  of  Wyoming 
and  Genesee;  the  former  of  which  shall  be  di- 
vided into  two  districts,  and  the  latter  shall  con- 
stitute  one  district. 

Mr.  TAGGART  said  that  it  would  be  recol- 
lected that  he  had  endeavored  to  have  the  re- 
presentation both  in  Senate  and  Assembly  equal- 
ized so  as  to  do  ample  justice  both  to  Genesee 
and  Wyoming  counties.  That  for  the  purpose 
of  equality,  he  had  sought  to  have  the  number 
of  senators  and  members  of  the  assembly  in- 
creased, but  the  Convention  had  decided,  by  re- 
peated votes,  not  to  increase  the  representation, 
and  iiad  refused  to  interfere  with  the  apportion- 
ment of  members  of  assembly,  made  by  the  le- 
gislature, with  which  decisions  of  the  Conven- 
tion he  was  bound  to  submit.  And  he  insisted 
thatit  would  not  be  proper  to  interfere  in  this 
case,  unless  the  whole  apportionment  should  be 
set  aside,  and  the  representation  should  be  equal- 
ized throughout  the  wrhole  state.  That  Genesee 
ought  not  to  be  singled  out  as  an  exception  to 
the  general  rule  adopted  by  the  Convention;  and 
he  desired  to  urge  two  reasons  in  opposition  to 
the  amendment  proposed  by  the  gentleman  from 
Wyoming,  in  addition  to  those  he  had  the  honor 
to  present  in  committee  of  the  whHe.  One  of 
these  reasons  had  arisen  from  the  action  of  the 
Convention  since  that  time.  The  other,  he  then 
omitted  in  his  remarks  before  the  committee. 

[Mr.  T.  was  here  interrupted  by  a  violent 
thunder  gust,  accompanied  by  wind  and  rain, 
which  entirely  drowned  his  voice,  scattered 
books  and  papers  upon  the  floor,  and  tore  the 
window  curtains  of  the  west  window's  into  a 
thousand  fragments.  The  delegates  left  their 
seats  in  conlusion,  and  the  cries  of  adjourn!  ad- 
journ! adjourn!  were  the  only  sounds  audible 
amidst  the  roaring  of  the  winds  and  the  reverber- 
ations of  'He  repeated  peals  of  thunder.  The  Ser- 
geant-at-arms  and  door-keepers  at  length  closed 
the  windows— the  tempest  subsided— the  dele- 
gates resumed  their  seats,  and  order  was  restor- 
ed, when  Mr.  T.,  who,  during  the  war,  din  and 
confusion  of  the  scene,  had  maintained  his  posi- 
tion, rejunied  his  remarks,  and  said:] 


It  seems  that  he  (Mr.  T.)  was  destined  to  be 
interrupted  in  his  remarks  by  the  flfve  minute 
rule.  A  few  days  ago  he  was  stopped  by  the  ap- 
plication of  the  five  minute  rule,  adopted  by  the 
Convention,  and  to-day  he  has  been  relieved  by 
a  similar  rule,  occasioned  by  the  elements.  That 
rule  was  rescinded  by  the  Convention  and  he 
had  concluded  his  remarks,  and  this  having  now 
been  repealed,  he  would  resume  the  discussion. 
He  wished  to  urge  for  the  consideration  of  the 
Convention  two  points  in  opposition  to  the  a- 
mendment  proposed  by  the  gentleman  Irom  Wy- 
oming. First,  then,  he  would  remark  that  the 
two  and  a  half  towns  before  their  connection  to 
Wyoming,  had  their  representation  allotted  them 
by  the  apportionment  of  two  members  of  As- 
sembly to  Allegany  county.  That  county  then 
contained  but  little  more  than  the  full  ratio  for 
two  members.  After  setting  off  the  town  of 
Nunda  and  the  east  half  of  Portage  to  Living- 
ston county,  the  county  of  Allegany  inclusive  of 
the  two  and  a  hall  towns  annexed  to  Wyoming, 
did  not  contain  the  full  ratio  of  population  for 
two  members.  That  these  towns  having  receiv- 
ed their  representation  in  the  allotment  to  Alle- 
gany, whei  they  formed  a  part  of  that  county, 
it  was  manifestly  unjust  to  Genesee  to  take  from 
her  one  of  her  members  in  consequence  of  an  ar 
rangemf  nt  by  which  part  of  Allegany  had  been 
annexed  to  Wyoming, in  which  arrangement  Gen- 
esee has  no  part.  The  other  reason  he  should 
urge  was  that  since  the  discussion  in  the  commit- 
tee of  the  whole,  the  report  of  committee  number 
one  dividing  the  state  into  senate  districts  had 
been  fully  settled  by  the  vote  of  the  Convention. 
It  will  be  seen  by  this  division,  that  the  senate 
district  in  which  Genesee  was  situated,  composed 
of  the  counties  of  Genesee,  Orleans  and  Niaga- 
ra, contained  a  population  exceeding  85000, 
while  the  district  in  which  Wyoming  was  situa- 
ted, composed  of  the  counties  of  Allegany  and 
Wyoming,  contained  a  population  of  but  little 
over  62000,  making  a  difference  in  the  popula- 
tion of  the  two  senate  districts  of  23000  j  that 
such  difference  in  the  representation  of  the  sen- 
ate districts  will  make  the  representation  in  the 
two  counties  nearly  equal  by  allowing  Genesee 
to  retain  her  two  mem  bers.  At  all  events,  it  will 
be  much  more  an  equality,  than  it  will  be  in 
case  one  member  should  be  taken  from  Genesee 
and  given  to  Wyoming. 

Mr.  PATTERSON,  after  expressing  his  re- 
gret that  the  Convention  had  not  consented  to 
increase  the  number  of  members  of  the  assem- 
bly, and  thus  equalize,  in  some  measure,  the 
representation,  so  as  to  give  to  the  smaller  coun- 
ties, with  large  fractions,  their  just  weight — 
went  on  to  urge  that,  taking  things  as  we  found 
them,  we  were  bound  to  remedy  such  gross  ine- 
qualities as  now  existed  between  these  two 
counties.  Wyoming  had  a  larger  population 
than  Genesee,  by  some  2,500,  and  ought  to  have 
two  members.  We  had  undertaken  to  vary  the 
apportionment  of  senators  made  last  winter,  and 
why  not  that  for  the  assembly? 

Mr.  CAMBRELENG  insisted  that  the  appor- 
tionment  of  last  winter  being  based  upon  the 
last  census,  was  right  as  it  stood  then,  and 
ought  not  to  be  changed,  because  by  annexa- 
tion, Wyoming  had  since  come  to  exceed  Gene- 
see.   That  apportionment  was   constitutional 
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and  binding  for  ten  years,  and  could  not  and 
ought  not  to  be  disturbed  unless  we  went  through 
the  state,  and  conformed  it  to  the  existing  pop- 
ulation in  all  cases.  He  urged  also  that  it  would 
be  a  mischievous  precedent,  and  upon  the  re- 
currence of  a  new  census  and  appportionment, 
Would  justify  a  legislature  in  changing  county 
lines  with  a  view  to  securing  a  party  advantage 
in  the  representation. 

Mr.  CHATFIELD  urged  that  the  last  appor- 
tionment should  stand,  or  we  ought  to  revise  it 
throughout.  In  that  event,  perhaps,  both  these 
counties  might  lose  the  member,  and  Clinton  get 
it—for  we  had  a  right  to  take  into  consideration 
an  increase  from  natural  causes,  as  well  as  an 
increase  by  legislative  act. 

Mr.  CROOKER  insisted  that  we  were  bound 
to  remedy  existing  inequalities,  and  especially 
Where  such  inequalities  were  glaring  and  were 
so  upon  the  census  itself.  The  census  showed 
that  Wyoming  now  had  some  2500  greater  pop- 
ulation then  Genessee  j  and  she  was  justly  enti» 
tied  to  the  two  members. 

Mr.  RICHMOND  urged  the  injustice  of  rob- 
bing Genesee  of  a  member  on  the  strength  of 
an  addition  to  Wyoming  of  a  population  that 
had  been  taken  into  the  account  in  apportioning 
members  to  Allegany. 

Mr.  STETSON  insisted  that  Clinton,  by  nat-  j 
ural  increase  since  the  census,  had  a  larger  frac-  I 
tion  than  either  Wyoming  or  Genessee  ;  and  he 
moved  to   give  Clinton  two  and   Genessee  one 
member.     Lost. 

Mr.  KENNEDY  thought,  if  Wyoming  was  to 
gain  a  member  at  the  expense  of  any  county,  it 
should  be  at  the  expense  of  Allegany. 

Mr.  A.  W.  YOUNG  replied  that  Allegany  had 
Still  enough  to  entitle  her  to  two. 

The  amendment  of  Mr.  Young  was  nega- 
tived as  follows  : — 

AYES— Messrs.  F.  F.  Backus,  Bergen,  Brundage, 
Burr,  Chamberlain,  Crooker,  Dana,  Danforth,  Dorlon, 


Morris   Murphy,  Patterson,  Penniman,  Swackhamer, 
Tallmadge,  J.  J.  Taylor,  Young-17. 

NOfcS— Messrs.  Ayrault,  H.  Backus,  Bascom,  Bow- 
dish,  Br  yton,  Brown,  <  ambreleng,  D  D. »  ampbell,  R. 
Campbell  jr  ,  Candee,  Chattteld,  Clark,  CJ-yde,  Conely, 
Cornell,  Cuddebnck,  Dubois,  Flanders,  Gardner,  GeO- 
hard,  Harrison,  Hart,  Hotchkiss,  Hunt,  Hunter,  A  Hun- 
tington, B.  Huntington,  Hutchinson,  Hyde,  Kemble, 
Kennedy,  Kirkland,  Loomis,  Maivin,  Maxwell,  Miller, 
Nellis,  Nicholas,  O'Conor,  Parish,  Powers,  President, 
Richmond,  Hiker,  Russell,  St.  Joh.n,  Salisbury,  Sears, 
Shaw,  Sheldon,  Shepard,  Smith,  E  Spencer,  W.  H. 
Spencer,  Stanton,  Stet-on,  Stow,  Taft,  Tafgart,  W. 
Taylor,  Townsend,  Tuthill,  Warren,  White,  Willard, 
Witbeck,  Wood,  Yawger,  Youngs— 69., 

Mr.  PATTERSON  moved  to  amend  so  that 
the  counties  should  be  divided  into  districts  of  as 
compact  form  as  may  be. 

This  was  debated  by  Messrs.  LOOMIS,  PAT- 
TERSON,  STETSON  and  PERKINS  and  a- 
mended  so  as  to  add  the  word  "  convenient," 
and  agreed  to. 
The  7th  section  was  then  agreed  to. 
The  9th  section  (inrelationto  the  pay  of  mem- 
bers) was  then  read. 

Mr.  CROOKER  moved  to  strike  out  that  por- 
tion  which  gives  the  Speaker  of  the  Assembly 
an  additional  compensation. 

This  was  briefly  debated  by  Messrs.  CROOK- 
ER, KIRKLAND,  WORDEN,  PATTERSON, 
W.. TAYLOR,  CHATFIELD,  and  BROWN, 
and  rejected. 

Mr.  VAN  SCHOONHOVEN  moved  to  ad- 
journ.     Lost. 

Mr.  PERKINS  moved  an  amendment  limiting 
the  session  of  the  legislature  to  100  days, instead 
of  the  section  as  it  now  stands — ($3  a  day,  but 
the  aggregate  not  to  exceed  $300.)     Lost. 

Mr.  BROWN  moved  to  strike  out  that  por- 
tion  which  declares  that  a  member  of  the  legis- 
lature shall  receive  no  pay  during  his  absence 
from  the  legislature;  but  before  taking  the  ques- 
tion he  moved  to  adjourn,  which  was  agreed  to. 
Adj.  to  9  o'clock  to-morrow  morning. 


FRIDAY,  JULY  31. 


Prayer  by  the  Rev.  Mr.  McDonough. 
OFFICIAL  RETURNS. 

The  PRESIDENT  announced  that  he  had  re. 
ceived  numerous  returns  from  district  attorneys, 
county  clerks,  and  masters  and  examiners  in 
chancery,  in  answer  to  resolutions  of  the  Con- 
vention. They  had  come  to  hand  since  the  ab- 
stract was  prepared  by  the  committee  of  five — 
and  now  awaited  the  disposition  of  the  Conven- 
tion. 

After  some  conversation,  in  which  Messrs. 
MURPHY,  J.  J.  TAYLOR,  KIRKLAND,  and 
F.  F.  BACKUS  took  part,  they  were  referred  to 
the  committee  of  five,  to  be  abstracted. 

LEGISLATIVE  DEPARTMENT. 

The  Convention  resumed  the  consideration  of 
the  report  of  the  committee  of  the  whole,  of  the 
Article  reported  from  committee  No.  One. 

The  pending  question  was  on  the  motion  of 
Mr  BROWN,  to  strike  out  the  amendment  to 
the  9th  section,  made  in  committee  of  the  whole, 


to  deprive  members  of  their  compensation  when 
not  actually  present. 

Mr.  BROWN  pointed  out  the  vast  dispropor- 
tion between  the  compensation  of  members  of 
the  legislature  and  public  officers,  the  latter  also 
performing  their  duties  at  home,  while  our  law- 
makers were  taken  from  their  homes  and  busi- 
ness. If  a  member  should  go  home  for  a  day  or 
two  to  look  to  his  femily  and  business,  he  saw 
no  good  reason  why  they  should  enter  into  a 
mean  and  -small  account  with  some  officer  of 
the  legislature  to  deduct  the  miserable  compen- 
sation of  three  dollars  a  day.  If  it  was  design- 
ed to  make  members  attend  punctually,  who 
were  disposed  to  take  their  pleasure,  it  would 
fail  of  its  object ;  for  all  they  would  have  to  do 
would  be  to  attend  and  answer  to  their  names 
once,  and  they  would  be  entitled  to  their  com- 
pensation, The  result-would  be,  therefore,  that 
the  deduction  would  be  made,  from  the  cortipen- 
sation  of  the  hard  working,  useful  members, 
who  might  go  home  for  a  day  to  attend  to  their 
domestic  concerns,  or  to  recruit  their  strength 
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from  the  effects  of  their  constant  public  labors 
He  was  willing  to  record  his  name  in  favor  of 
an  increase  of  the  per  diem  of  members  of  the 
legislature,  rather  than  a  diminution,  especially 
when  clerks  of  courts  and  other  officers,  had 
been  receiving  so  much  larger  an  amount.  He 
thought  this  great  state  ough*  to  pay  a  just  and' 
liberal  compensation  to  the  *aw- makers,  other 
wise  the  whole  business  would  be  thrown  into 
the  hands  of  the  wealthy,  or  those  who  might 
consent  to  come  here  for  sinister  objects. 

Mr.  BRUCE  differed  from  the  gentleman  from 
Orange.  This  state  had  never  been  in  want  of 
legislators  since  the  adoption  of  the  constitution 
of  1821.  A  large  portion  of  the  legislative  bo- 
dy Were  farmers,  who  came  here  in  the  winter 
when  they  had  but  lit|§e  to  do  at  home,  and  who 
were  then  content  with  a  per  diem  of  three  dollars. 
Perhaps  professional  men,  lawyers  and  others, 
like  the  gentleman  from  Orange,  might  not  be 
satisfied,  but  the  majority  were.  And  with  re- 
spect to  the  high  salaries  alluded  to,  the  people 
had  long  been  crying  out  against  those  abuses, 
and  demanding  a  diminution  of  those  perqui- 
sites of  office.  The  people  would  not  consent 
to  have  the  compensation  of  members  of  the  le- 
gislature increased  beyond  a  reasonable  amount, 
merely  because  other  officers  received  too  much. 

Mr.  WORDEN  explained  the  circumstances 
under  which  the  provision  was  adopted,  and 
went  on  to  contend  that  the  compensation  given 
was  entirely  inadequate.  He  alluded  to  the 
practice  in  England  of  paying  nothing  to  mem- 
bers of  Parliament,  but  who  often  spent  from 
£15,000  to  £30,000  in  contesting  an  election  to 
obtain  their  seats.  The  consequence  was  that 
none  but  the  wealthy  could  obtain  a  seat  in  the 
British  Parliament.  That  system,  however, 
would  not  answer  in  a  free  country  like  this.  He 
describedthe  labors  which  members  of  the  legis- 
lature underwent,  and  trusted  they  would  come 
back  to  the  custom  heretofore  in  use,  and  leave 
this  subject  to  the  good  sense  of  the  legislature. 
There  were,  however,  evils  arising  out  of  absen- 
teeism,, one  of  which  was  the  reconsidering  cf 
questions  which  had  been  decided  in  the  absence 
f  gentlemen,  on  their  return.  He  thought  eve- 
ry gentleman  who  accepted  a  seat  here,  should 
attend  to  the  duties  which  bis  position  devolved 
upon  him;  but  it  was  not  always  done,  and  va- 
rious propositions  were  made  to  correct  the  evil, 
between  which  the  one  adopted  was  a  comprom- 
ise.  He  went  on  to  pass  a  high  encomium  on 
the  legislature  of  the  state,  which  he  said  had 
been  favorably  compared  with  the  legislative 
bodies  of  Europe  as  well  as  of  our  own  states 
and  Union,  and  denied  tha*t  it  was  entitled  to 
the  censure  which  had  been  cast  upon  it. 

Mr.  &WACKHAMER  explained  a  resolution 
which  he  offered  some  days  ago,  and  went  on 
to  contend  that  it  was  unreasonable  to  expect 
members  to  remain  here  day  after  day  to  the 
neglect  of  their  families  and  domestic  concerns, 
and  to  deduct  a  few  dollars  from  their  pay  if 
they  should  absent  themselves  for  a  short  time 
for  such  a,  purpose.  He  should  be  even  willing 
to  increase  the  pay  of  members,  for  no  man 
came  here  and  went  away  without  sustaining 
loss  In  his  pecuniary  concerns.  There  was, 
however,  a  laudable  ambition,  which  would 
prompt  some  of  them  to  make  sacrifice*  for  such J 


positions;  but  he  thought  this  state  should  not 
require  men  to  injure  themselves  by  their  servi- 
ces to  the  public. 

Mr.  KIRKLAND  was  disposed  to  treat  the 
members  of  the  legislature  in  this  matter  with 
the  confidence  to  which  they  were  entitled  as 
representatives  of  the  people,  and  not  to  encum- 
ber the  constitution  with  paltry  details  of  dol- 
lars and  cents.  He  intended,  at  the  proper 
time,  to  offer  the  following  as  a  substitute  for 
the  whole  section: 

"  The  compensation  of  members  of  the  Senate  and 
Assembly  shall  be  fixed  by  law.  After  being  so  fixed,  it 
shall  not  be  altered  so  as  to  increase  the  compensation 
of  the  members  of  the  legislature  by  which  the  law 
fixing  the  said  compensation  shall  be  passed.'7 

Mr  LOOMIS  was  disposed  to  approve  of 
such  a  provision.  It  was  similar  to  one  which 
had  been  suggested  in  committee  of  the  whole. 
He  thought  it  should  be  left  to  the  legislature, 
with  proper  and  respectful  restraints  and  limi- 
tations. 

Mr.  W.  TAYLOR  followed  in  favor  of  leav- 
ing the  constitution  as  it  now  was. 

Mr.  NICHOLAS  said  after  the  sensible  and 
just  view  taken  of  this  subject  by  several  gen- 
tlemen who  have  addressed  the  Convention  this 
morning,  it  may  be  unnecessary  for  him  to  en- 
large upon  what  has  been  said,  but  he  rose  to 
say  that  if  the  gentleman  from  Orange  (Mr. 
Brown)  was  disposed  to  withdraw  his  amend- 
ment he  Mi.  N.  would  be  glad  to  renew  his,  to 
fix  the  maximum  per  diem  pay  of  members  at 
$3  and  then  leave  the  whole  matter  as  it  now  is 
in  the  constitution  As  to  the  provision,  pre- 
venting members  from  receiving  pny.  should 
they  be  called  home  by  the  sickness  of  their  fa- 
mily, or  any  domestic  calamity,  he  Mr.  N.  had 
always  disapproved  of  it.  A  man  of  integrity 
will  not  intermit  his  attention  to  his  official  du- 
ties without  good  and  sufficient  reasons;  but 
when  he  is  required  by  circumstances  beyond 
his  control  to  incur  the  expense  of  a  journey 
home,  and  with  the  permission  of  the  body  of 
which  he  is  a  member,  he  should  not  be  subject- 
ed to  an  abatement  of  his  pay  on  account  of  his 
absence.  If  the  people  will  send  men  of  loose 
morals  here,  they  will  evade  this  restriction;  if 
you  impose  it,  they  will  always  feign  excuses  to 
bring  themselves  within  the  exception  of  sick- 
ness. No  one  day's  pay  will  be  withheld  from 
such  men,  and  the  only  effect  of  the  provision 
will  be  to  do  injustice  to  honest  representatives, 
and  to  perpetuale  a  temptation  to  men  wanting 
integrity  to  evade  the  constitution. 

Mr.  SALISBURY  had  not  heard  complaints 
among  the  people  that  the  pay  of  members 
of  the  legislature  was  too  much.  But  he  had 
heard  complaints  that  they  were  spending  too 
much  time  in  discussing  subjects  which  had  no 
relation  to  their  duties,  and  in  making  political 
capital.  The  unnecessary  length  of  the  sessions 
would  be  avoided  perhaps,  when  the  legisla- 
ture should  be  relieved  from  much  ot  the  small 
matters  of  legislation  which  now  devolve  upon 
them.  The  pay  he  believed  to  be  very  fair  com- 
pensation.  and  if  three  dollars  could  obtain  tal- 
ent equal  to  that  in  Congress,  at$S,  or  in  the 
Parliament  of  Great  Britain,  as  the  gentleman 
from  Oatario  (Mr.  Woejdbk)  had  said,  he  could 
not  go  for  imnrwiffg  it    He  thought  the  amend- 
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meat  offered  by  that  gentleman,  and  adopted,  a 
very  good  one,  and  should  vote  to  sustain  it,  be- 
lieving it  desirable,  if  possible,  to  secure  atten- 
tion to  public  duty  by  public  servants. 

Mr.  VAN  SCHOONHOVEN  followed  in  fa- 
vor of  striking  out. 

Mr.  TAGGAR*T  continued  the  debate,  in  fa- 
vor of  striking  out  the  amendment  of  Mr.  Wor- 
den. 

Mr.  A.  W.  YOUNG  appealed  to  the  Conven- 
tion against  spending  too  much  time  in  debate. 
Complaints  were  coming  in  thicker  and  faster,t 
that  so  little  progress  was  made. 

Mr.  E.  SPENCER  believed  the  subject  had 
been  discussed  long  enough  j  and  hoped  the  ques- 
tion would  be  taken. 

Mr.  DANFORTH  was  in  favor  of  limiting 
the  session  to  90  days,  which  he  believed  was  a 
period  of  a  sufficient  length  for  all  practical  pur- 
poses. But  he  hoped  the  Convention  would, 
with  a  great  degree  of  unanimity,  agree  to  strike 
out  the  obnoxious  provision  that  men  who  come 
here  upon  their  honor  should  be  called  to  ac- 
count for  every  hour  that  they  might  find  it  ne- 
cessary to  be  absent  from  the  House.  Nor  did 
he  believe  it  just  that  the  pay  should  be  deduct- 
ed when  they  were  absent  at  their  homes  for  a 
few  days  during  the  session. 

Mr.  KENNEDY.  And  paying  for  board  here 
at  the  same  time. 

Mr.  SALISBURY  would  apply  the  same  rule 
to  the  public  officers  that  individuals  did  to  their 
agents.  No  one  would  pay  their  agent  their  reg- 
ular per  diem  allowance  while  he  was  riding  a- 
bout  the  country,  to  New  York  or  Boston.  He 
demanded  the  ayes  and  noes. 

Mr.  SIMMONS  concluded  the  discussion,  in 
favor  of  retaining  the  present  section,  when  the 
motion  of  Mr.  BROWN  was  agreed  to — ayes 
81,  nays  22,  as  follows  : — 

AYES— Messrs.  Angel,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Bergen,  Bouck,  Bowdish,  Brayton,  Brown, 
Bull,  Cambreleng,  D  D  Campbell,  It.  Campbell,  jr., 
Candee,  Chamberlain,  Chatfield,  Clark,  Clyde,  Conely, 
Cook,  Cornell,  Crooker,  cuddeback,  Danforth,  Dorlon, 
Forsyth,  Gebhard,  Harrison,  Hotchkiss,  Hunt,  Hunter, 
A.  Huntington,  E.  Huntington,  Hutchinson,  Hyde, 
Jones,  Jordan,  Kemble,  Kennedy,  Kernan,  Kingsley, 
KirklmO,  McNeill,  McNitt,  Marvin,  Maxwell,  Miller, 
Morris,  Murpjiy,  Nellis,  Nicholas,  Nicoll,  O'Conor, 
Parish,  Perkins,  Powers,  Rhoades,  Richmond,  Riker, 
Russell,   Sears,  Shaw,  Sheldon,  Shepard,  Smith,  E, 


.Taylor,  Tut- 


Swnckhamer,  Tagaart,  J    J.Taylor, 

hill,  Vache,  Vanschoonhoven,  Warren,  White,  Wood, 

Young—8l. 

N  a  YS—  Messrs.  Archer,  Bascom,  Burr,  Dana,  Dodd, 
DuDoia,  Flanders, Gardner,  Harris,  Patterson,  St.  John, 
Salisbury,  Simmons,  Hanton,  Taft,  Tallmadge,  Town- 
send,  Waterbury,  Wiliard,  W.  B.  Wright,  Yawger, 
Youngs- 22. 

Mr.  MURPHY  moved  to  strike  out  all  the  sec- 
tion down  to  the  word  "  route,"  and  insert: — 

"  The  members  ot  the  legislature  shall  receive  for 
their  service,  acomp  nsation  to  be  ascertained  by  law, 
and  p  iid  out  of  the  public  treasury.  But  no  increase 
of  compensation  shall  take  effect  during  the  year,  in 
which  it  shall  have  been  made,  nor  shall  any  law  be 
passed  increasing  the  compensation  of  the  members  of 
the  legislature  beyond  the  sum  of  three  dollars  per 
day  " 

Mr.  SWACKHAMER  moved  to  amend  the 
amendment,  by  adding: — 

"  Nor  shall  any  session  of  the  legislature  extend  be- 
yond the  period  of  ninety  days,  except  in  cases  of  war, 
Insurrection,  or  invasion." 


Mr.  FORSYTH  moved  the  previous  question, 
and  it  was  seconded  by  a  vote  of  42  to  21,  whicn 
being  less  than  a  quorum,  the  vote  was  again 
taken,  and  49  voted  in  the  affirmative  and  23  in 
the  negative. 

The  main  question  was  then  ordered,  and  the 
yeas  and  nays  taken  on  Mr.  Swackhamer's 
amendment,  and  resulted,  yeas  52,  nays  52,  as 
follows: — 

AYES— Messrs.  Ayrault,  F.  F.  Backus,  Bergen,  Burr, 
Cambreleng,  D.  D.  Campbell,  H.  Campbell  jr.,  Candee, 
Clark,  Cook,  Dana,  Danforth,  Dodd,  Dorlon,  Dubois, 
Gardner,  Harrison,  Hotchk»ss,  Hunter,  A.  Huntington, 
Jordan,  Kernan,  Kingsley,  McNeil,  McNitt,  Maxwell, 
Morris,  Powers,  Richmond,  Hiker,  Russeil,  Salisbury, 
Sears,  Shaw,  fcheldon,  Simmons,  E.  Spencer,  Stanton, 
Stetson,  Strong,  Swackharr.er,  Taft,  Tallmadge,  J.  J. 
Taylor,  Townsend,  Vache,  White,  Wiliard,  Wood,  W. 
B.  Wright,  Yawger,  Youngs- 62. 

NOES—  Wessrs.  Angel,  H.  Backus.  Bascom,  Bouck, 
Bowdish,  Brayton,  brown,  Bull,  Chamberlain,  Chat- 
field,  Conely,  Cornell,  Crooker,  Cuddeback,  Flanders, 
Forsyth,  Gebhard,  Harris,  Hart,  Hunt,  fc.  Huntington, 
Hutchinson,  Hyde,  Jones,  Kemble,  Kennedy,  Kirkland, 
Loomis,  Marvin,  Miller,  Murphy,  Nellie,  Nicholas, 
Nicoll,  O'Conor,  Parish,  Patterson,  Perkins,  Presi- 
dent, Khoades,  Sr.  John,  Shepard,  Stephens,  Taggart, 
W.  Taylor,  Tilden,  Tuthill,  Van  Schoonhoveu,  War- 
ren, Waterbury,  Wordeu,  Young— 62. 

So  the  amendment  was  lost. 

The  question  then  recurred  on  Mr.  Murphy's 
amendment,  and  it  was  lost,  ayes  45,  noes  63, 
as  follows  : 

AYES— Messrs.  Angel.  F  F.  Backus,  H.  Backus,Ba* 
com,  Bouck,  Bowdish;  Brown,  Brund&ge,  Bull,  Cham- 
berlain, Chatfield,  Conely,  Cornell,  Crooker,  Cudde- 
back, Flanders,  Gebhard,  Hart,  Hunt,  Jones,  Kemble, 
Kennedy,  Loomis,  Marvin,  Morris,  Murphy,  Nicholas, 
Nicoll,  O'Conor,  Parish,  Perkins,  President,  Rhoades, 
Shepard,  Smi  h,  Stephens,  Stow,  Tallmadge,  W.  Tay- 
lor, Tilden,  Tuthill,  Van  Schoonhoven,  Warren,  Wor* 
den,  Young— 45. 

NOES— w  ess  rs.  Ayrault,  Bergen,  Brayton,  Bruce* 
Burr,  Cambreleng,  D  D  Campbell,  R.  Campbell,  jr  , 
Candee,  Clark,  Clyde,  Cook,  Dana,  Dantorth,  Dodd, 
Dorlon,  Dubois,  Gardner,  Harris,  Harrison,  Hotchkiss, 
Hunter,  A.  Huntington,  E.  Huntington,  Hutchinson, 
Hyde,  JoTdan,  Kernan,  Kingsley,  Kirkland,  McNeil, Mc- 
Nitt, Maxwell,  Miller,  Nellis,  Patterson,  Powers^ 
Richmond,  Riker,  Russell,  St.  John,  Sears,  Shaw,  Shel- 
don, Simmons,  E  Spencer,  Stanton,  Stetson,  Strong, 
Swackhamer,  Taft,  Taggart,  J.  J.  Taylor,  Townsend, 
Vache,  Waterbury,  White,  Wiliard,  Wood,  W.  B. 
Wright,  Yawger,  Youngs— 63. 

Mr.  WORDEN  then  moved  to  amend  by  add- 
ing after  the  word  allowance,  the  following: — 

"Unless  two-thirds  of  all  the  members  elected  shall 
assent  to  the  continuance  of  the  session  beyond  ths 
period  of;  J00  days." 

Mr.  V7.  advocated  his  amendment.  He  con- 
tended that  freedom  of  debate  in  the  legislature 
had  ever  been  a  fundamental  principle  in  free 
governments,  and  that  civil  liberty  and  personal 
rights  were  mainly  dependent  upon  it.  And  it 
was  necessary  that  it  should  be  preserved,  as  a 
safeguard  against  the  encroachments  of  execu- 
tive power. 

Mr.  HARRIS  replied.  He  said  the  provision 
did  not  require  the  legislature  to  terminate  its 
session;  it  merely  said  that  the  members  of  the 
legislature  should  not  receive  pay  for  any  pe- 
riod beyond  one  hundred  days.  If  any  emer- 
gency, should  arise,  he  trusted  the  legislature 
would  be  patriotic  enough  to  continue  in  ses- 
sion even  though  thev  received  no  pay.  11  they 
would  not  remain  under  such  circumstance?, 
they  might  depend  upon  it  the  country  would 
derive  ao  great  good  by  any  sittings  ot  such  a 
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legislature,  who  considered  their  three  dollars  a y 
day  of  more  importance  than  the  interests  of 
the  country. 

Mr  RICHMOND  and  PERKINS  both  enter- 
ed into  the  discussion  at  some  length. 

Mr.  MORRIS  said  he  was  opposed  to  long 
sessions,  at  the  same  time  that  he  was  for  giving 
a  fair  compensation,  and  his  votes  had  been 
given  with  a  view  to  shorten  the  sessions  with- 
out throwing  an  imputation  in  advance  upon  the 
legislature.  As  the  importance  of  leaving  the 
sessions  without  limit,  to  prevent  executive 
usurpations,  Mr.  M.  supposed  the  constitution 
was  a  check  upon  such  usurpations,  and  the 
remedy  of  impeachment  the  proper  one.  They 
should  not  be  limited  in  time  when  engaged  in 
impeachment.  [A  remark  here  from  some  gen- 
tleman near  Mr.  M.  led  him  to  say.]  If  the 
legislature  were  suspected  of  being  corrupt  e- 
nough  to  impeach  the  Governor  every  year  lor 
the  sake  of  getting  their  three  dollars  a  day,  in 
God's  name  abolish  the  legislature. 

Mr.  WORDEN  remarked  that  if  the  legisla- 
ture would  stay  here  for  the  sake  of  three  dol- 
lars a  day,  they  might  impeach  the  Governor  to 
make  an  excuse  for  it. 

Mr.  MORRIS  replied  that  he  did  not  believe, 
under  the  single  district  system,  that  any  such 
results  were  to  be  apprehended.  Nor  did  he 
believe  that  these  stringent  provisions  would  be 
required.  Still,  they  had  been  asked  for,  and  he 
should  vote  for  them  in  what  he  regarded  as  the 
next  best  shape  he  could  get.  He  wanted, how- 
ever, an  amendment,  so  as  toexceptcases  when 
the  legislature  should  be  engaged  in  proceedings 
for  impeachment.      He  moved  that  amendment. 

Mr.  WORDEN  withdrew  his  proposition. 

Mr.  DODD  moved  the  previous  question,  and 
there  was  a  second,  &c,  and 

The  question  was  put  on  Mr. Morris'  amend- 
ment and  it  was  adopted,  44  to  35. 

The  question,  as  amended,  was  then  adopted, 
ayes  68,  noes  35. 

*AYES-Messrs.  Ayrault,  F.  F.  Backus,  H.  Backus, 
Brayton,  Bruce,  Bull,  Burr,  Cambreleng,  D.  D.  Camp- 
bell R  Campbell,  jr  ,  Candee,  Clark,  Clyde,  Cook, 
Cuddebaek,  Dana,  Danforth,  Dodd,  Dorlon,  Dubois, 
Gardner,  Harris,  Harrison,  Hotchkiss, Hunter,  A  Hunt- 
ington, K.  Huntington,  Hutchinson,  Hyde,  Kernm, 
Kingsley,  McNeil,  McNitt,  Maxwell,  Miller,  Morris, 
Nellis,  Nicholas,  Nicoll,  Powers,  Richmond,  Riker, 
Ruggles,  Russell,  .-t.  John,  Salisbury,  Shaw,  Sheldon, 
Simmons,  K.  Spencer,  Stanton,  Stetson,  Mrong,  Swack- 
hamer,  Taft,  Taggart,  Tallmadge,  J.  J.  Taylor,  W. 
Taylor,  Townsend, Watprbury,  white,  Willard, Wood, 
W   B.  Wright,  Yawger,  Young,  Youngs— 68. 

NOES— Vlessrs.  Bascom,  Bouck,  brown,  Brundage, 
Chamberlain,  Chatfield,  Conely,  Cornell,  Crooker, 
Flanders,  Gebhard,  Har,  Hunt,  Jones,  Jordan,  Kem- 
ble,  Kennedy,  Kirkland.  Loomis,  Marvin,  Murphy,  0>- 
Conor,  Parish,  Patterson,  Perkins,  President,  Rhoades, 
Sears,  Shepard,  Smith,  Stow,  Tuthill,  Van  Schoonho- 
ven,  Warren,  Worden— 35. 

Mr.  CROOKER  moved  a  reconsideration  of 
this  vote.     Table. 

Mr.  SWACKHAMER  also  moved  a  recon- 
sideration of  the  vote  on  the  ninety  days'  limita- 
tion.    Table. 

The  tenth  section  being  now  read, 

Mr.  WHITE  moved  to  amend  by  striking  out 
"  or  to  the  Senate  of  the  U.  S."—  (the  efiect  of 
which  would  be  to  leave  members  of  the  legis- 
lature eligible  to  the  U.  S.  Senate.) 

The  amendment  was  negatived,  ayes  19,  noes 
85,  as  follows: — 


AYES— Messrs.  Bascom,  Bergen,  Brown,  Caifdee, 
Gardner,  Hunt,  Hunter,  Kemble,  Marvin,  Murphy, 
Nicoll,  O'Conor,  Russell,  Simmons,  Smith,  Stow,Tag- 
gart,  Vache,  White— 19. 

NAYS— Messrs  Ayrault,  F.  F.  Backus,  H.  Backus, 
Baker,  Bouck,  Hrayton,nruce, Brundage,  Burr, Cambre- 
leng, D  D.  Campbell, It  Campbelljr., Chamberlain, Chat- 
field,  Clark, Clyde,  Conely, Cook, Cornell, Crooker,  Cud- 
deback, Dnna,  Danforth,  Dodd,  Dubois,  Flauders,  Geb- 
hard,  Harris?  Harrison,  Hart,  Hotchkiss,  A  Hunting- 
ton, E.  Huntington,  Hutchinson,  Hyde,  Jones,  Jordan, 
Kennedy,  Kernan,  Kingsley,  Kirkland,  Loomis,  McNeil, 
McNitt,  Maxwell,  iVliller,  iViorn?,  Nellis,  Nicholas, 
Parish,  Patterson,  Perkins,  Powers,  President,  Rich- 
mond, Riker,  Ruggles,  St  John  Salisbury,  -haw,  Shel- 
don, Shepard,  E  Spencer,  Stanton,  Meph*  ns,  Stetson, 
-trong,  Swackhamer,  Tafr,  Tallmadge,  J  J  Taylor, 
W.  Taylor,  Townsend,  Tuthill,  Van  >eho<  nh  jv'm, 
Warren,  Waterbury,  Willard,  Wood, Worden,  Yawger, 
Young,  Youngs -8 1. 

The  tenth  section  was  then  adopted. 

The  eleventh  section,  Mr.  SIMMONS  moved 
to  amend  by  striking  out  "  judicial,"  in  the  2nd 
line,  and  inserting  "  civil" — so  that  it  should 
read: — lt  No  person  being  a  member  of  congress 
or  holding  any  judicial  or  military  office  under 
the  U.  S.,  shall  hold  a  seat  in  the  legislature." 
He  desired  to  make  it  conform  to  the  latter 
clause  of  the  section  which  read  thus. — 

"And  if  any  person  shall,  after  his  election  as  a 
member  of  the  legislature,  be  elected  to  congress,  or 
appointed  to  any  office,  civil  or  military,  under  the  go 
vt- rnment  of  the  United  States,  his  acceptance  thereof 
shall  vacate  his  seat." 

Mr.  RUSSELL:— That  would  exclude  post- 
masters 

Mr.  SIMMONS  was  aware  of  that. 

Mr.  CHATFIELD  said  the  intention  was  to 
prevent  a  member  being  appointed  after  his  elec- 
tion to  an  office  under  the  TJ.  S.  government,and 
thus  giving  that  government  a  control  over  the 
legislature  in  the  appointment  of  U.  S.  senators 
for  instance — but  not  to  prevent  the  people  from 
electing  a  member,  knowing  him  to  hold  a  civil 
office  under  the  U.  S. 

Mr.  Simmons'  amendment  was  lost. 

Mr.  CONELY  moved  to  amend  to  exclude  all 
holding  offices  under  the  U.  S.  except  postmas- 
ters.   Lost. 

The  eleventh  section  was  agreed  to. 

Mr.  SMITH  moved  to  amend  the  twelfth  sec- 
tion, so  as  to  provide  that  the  first  election  un- 
der this  constitution  for  members  of  the  legisla- 
ture be  held  in  October  instead  of  November. 
Lost. 

Section  fifteen  was  then  agreed  to. 

Mr.  SxMITH  moved  a  reconsideration  of  the 
vote  in  regard  to  the  Chenango  district.    Table. 

AFTERNOON  SESSION. 
Mr.  STETSON  submitted   a   proposition,  in 
relation  to  fractional  representation,  to  add  the 
following,  as  a  new  section,   to  the  report  of 
committee  number  one: — 

§  .  The  first  part  of  section  seven  shall  be  construed 
so  that  members  of  the  Assembly  shall  be  apportioned 
as»follow3: -The  aggregate  r  presentative  population 
of  the  state  shall  be  divided  by  one  hundred  and  twen- 
ty eight,  and  the  quotient  shall  be  a  ratio  upon  which 
one  member  shall  be  apportioned  to  each  county  of  ihe 
state;  but  the  residue  of  the  members,  after  thit,  shall 
be  apportioned  so  that  the  fraction  of  a  smaller  coun- 
ty shall  always  be  entitled  to  a  member  in  prefeience 
to, the  number  equal  to  the  first  ratio  in  a  larger  coun- 
ty, whenever  the  fraction  of  the  smaller  couniy  is 
larger  in  proportion  to  its  whole  representative  popu- 
lation, than  the  fraction  of  the  larger  county  be  to  its 
whole  representative  population,  if  the  whole  number 
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of  the  remainder  of  members  were  continued  to  be  ap- 
portioned according  to  said  first  ratio. 

Mr.  WORDEN  explained  his  understanding 
of  the  section  to  be  that  Clinton,  for  instance, 
with  one  member  and  a  fraction  of  9000,  would 
have  an  additional  member  on  that  fraction,  in 
preference  to  New  York  with  sixteen  members 
and  a  fraction  of  10,000. 

Mr.  STETSON  said  the  operation  of  the  sec- 
tion would  be  something  like  that — and  went  in- 
to an  explanation  somewhat  in  detail  His  in- 
tention was  to  give  the  country  the  benefit  of  an 
accumulation  of  fractions,  of  which  the  city  of 
New  York  now  had  the  benefit  to  the  disadvan- 
tage of  the  country. 

Mr.  JONES  sympathized  with  the  gentleman 
from  Clinton,  on  account  of  the  unfortunate  po- 
sition of  Clinton. 

Mr.  STETSON:  We  do  not  ask  sympMhy.— 
We  shall  have  it  next  time,  as  a  right. 

Mr.  JONES  would  neverthless  extend  his  sym- 
pathy. Clinton  was  no  doubt  unfortunate;  but 
no  doubt  upon  the  next  census,  her  fraction 
would  be  large  enough  to  secure  her  another 
member. 

Mr.  STETSON:  That  takes  off  the  point  of 
the  sympathy. 

Mr.  JONES  hoped  the  gentleman's  anticipa- 
tions would  be  realized — and  went  on  to  say 
that  he  listened  to  the  gentleman's  speech  at- 
tentively, but  unfortunately  he  had  not  been  a- 
ble  to  understand  it.  He  couM  not  say  of  the 
gentleman's  statistics,  what  had  been  said  of 
statistics  in  general,  that  they  were  after  all 
nothing  but  fictions  told  in  numerals,  for  it  would 
not  be  decorous  to  say  so.  But  it  was  a  suffi- 
cient answer  to  them  to  say  that  if  New  York 
had  one  eighth  of  the  representation  in  the  As- 
sembly, she  had  also  one  eighth  of  the  represen- 
tative population  of  the  state. 

Mr.  WORDEN  remarked  that  there  were 
none  so  blind  as  those  who  would  not  see — and 
went  on  to  explain  his  idea  of  the  operation  of 
the  rule. 

Mr.  BROWN  was  satisfied  the  proposition  de- 
served all  consideration — but  it  was  a  complica- 
ted one,  and  ought  to  be  printed  before  being 
acted  on.  He  suggested  that  it  be  postponed  un- 
til to-morrow  and  printed. 

The  section  was  ordered  to  be  printed. 

Mr.  W.  TAYLOR  offered  the  following  addi- 
tional section — which  he  said  was  a  section  of 
the  old  constitution,  with  the  words  "  and  legis- 
lative term"  added — to  prevent  any  misconstruc- 
tion of  the  political  year  : 

§  16.  The  political  year  and  legislative  term  shall  be- 
gin on  the  first  day  of  January ;  and  the  legislature 
shall  every  year  assemble  on  the  first  Tuesday  in  Jan- 
uary, unless  a  different  day  shall  be  appoited  by  law. 

Mr.  CROOKER  moved  to  strike  out  "  unless 
a  different  day  shall  be  appointed  bylaw."  Bet- 
ter have  it  fixed,  than  fluctuating. 

Mr.  SHEPARD  suggested  that  some  pesti- 
lence  might  make  it  necessary  to  change  the 
place  and  time  of  holding  the  legislature. 

Mr.  CROOKER  did  not  see  how  the  legisla 
ture  would  foresee  when  the  pestilence  was  to 
come. 

Mr.  Crooker's  motion  was  lost,  and  Mr.T/AY- 
lor's  section  adopted. 

Mr.  W.  TAYLOR  then  moved  that  the  article 
as  perfected,  be  printed— which  was  agreed  to. 


The  article  relating  to  the  Legislative  Depart- 
ment, as  finally  adopted,  is  as  foMows  : — 
ARTICLE  I. 

Sbctiow  l.  The  legislative  power  of  this  state  shall 
be  vested  m  a  Senate  and  Assembly. 

$  2.  The  Senate  shall  consist  of  thirty-two  members, 
and  the  Senators  shall  be  chosen  for  two  years.  The 
Assembly  shall  consist  of  one  hundred  anil  twenty- 
eight  members,  who  shall  be  annually  elected. 

Substitute  the  following  for  section  5  : 

$  5.  The  state  shall  be  divided  into  thirty  two  dis- 
tricts, to  be  called  senate  districts,  each  of  which  shall 
choose  one  senator  The  districts  shall  be  numbered 
from  one  to  thirty-two  inclusive. 

District  No.  1  shall  consist  of  the  counties  of  Rich- 
mond, Suffolk  and  Queens 

District  No.  2  shall  consist  of  the  county  of  Kings. 

Districts  Nos.  3,  4,  5  and  6  shall  consist  of  fehe  city 
and  county  of  New  York;  and  the  board  of  supervi- 
sors of  said  city  and  cdunty  shall,  on  or  before  the 
first  day  of  May,  1647,  divide  the  city  and  county  into 
ihe  number  of  senate  districts  to  which  it  is  entitled, 
as  near  as  may  be  of  an  equal  number  of  inhabitants, 
of  contiguous  territory  and  of  compact  form.  The 
board  of  supervisors  when  they  shall  have  completed 
such  division,  shall  cause  certificates  thereof,  Hating 
the  number  and  boundaries  of  each  district  and  the 
population  thereof,  to  be  filed  in  the  office  of  the  Sec- 
retary of  State  and  of  the  clerk  of  said  city  and  county. 

District  No.  7  shall  consist  of  the  counties  of  West- 
chester, Putnam  and  Kockland. 

District  No.  S  shall  consist  of  the  counties  of  Dutch- 
ess and  Columbia. 

District  No.  9  shall  consist  of  the  counties  ot  Orange 
and  Sullivan. 

District  No.  10  shall  consist  of  the  counties  of  Ulster 
and  Greene. 

District  No.  11  shall  consist  of  the  counties  of  Alba- 
ny and  Schenectady. 

District  No.  12  shall  consist  of  the  county  of  Rensse- 
laer. 

District  No.  13  shall  consist  of  the  counties  of  Wash- 
ington and  Saratoga 

District  No.  14  shall  consist  oi  tne  counties  of  War- 
ren. Essex  and  Clinton 

District  No.  15  shall  consist  ot  the  counties  of  St. 
Lawrence  and  Franklin. 

District  No.  16  shall  consist  ot  tne  counties  of  Her- 
kimer, Hamilton,  Fulton  and  Montgomeiy. 

District  No.  17  shall  consist  of  the  counties  of  Scho- 
harie and  Oisego. 

District  No.  13  shall  consist  ot  tne  counties  of  Dela- 
ware and  Chenango. 

District  No.  19  ?hall  consist  of  tne  county  of  Oneida. 

District  No.  20  shall  consist  of  the  counties  of  Madi- 
son and  Oswego. 

District  No.  21  shall  consist  of  the  counties  of  Jef- 
ferson and  Lewis. 

District  No.  22  shall  consist  of  tne  county  of  Onon- 
daga. 

District  No.  23  shall  consist  of  the  counties  of  Cort- 
land, Broome  and  Tioga. 

District  No.  24  shall  consist  of  the  counties  of  Cayu- 
ga and  Wayne. 

District  No.  25  shall  consist  ot  the  counties  of  Tomp- 
kins, Seneca  and  Yates.  * 

District  No  26  shall  consist  of  the  counties  of  Steu- 
ben and  Chemung. 

District  No.  27  shall  consist  of  the  county  of  Monroe, 

District  No.  28  shall  consist  of  the  counties  of  Or- 
leans, Genesee  and  Niagara. 

District  No.  29  shall  consist  of  the  counties  of  Onta- 
rio and  Livingston. 

District  No  30  shall  consist  of  the  counties  o(  Alle- 
gany and  Wyoming 

District  No  SI  shall  consist  of  the  county  of  Erie. 

District  No.  32  shall  consist  of  the  counties  of  Chan- 
tauque  and  Cattaraugus. 

$6.  An  enumeration  of  the  inhabitants  of  the  state 
shall  be  taken  under  the  direction  of  the  legislature  in 
the  year  one  thousand  eight  hundred  and  fifty-five,  and 
at  the  end  of  every  ten  years  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  legislature  at  the 
first  session  after  the  return  of  every  enumeration  that 
each  senate  district  shall  contain,  as  nearly  as  may 
be,  an  equal  number  of  inhabitants,  excluding  aliens, 
and  persons  of  color  not  taxed ;  and  shall  remain  un- 
'  altered  until  the  return  of  another  enumeration,  and 
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shall  at  all  times  consist  of  ctmtifHotis  territory!  and 
no  county  shatlbe  divided  in  the  formation  of  a  sen- 
ate district,  except  such  county  shall  be  equitably  en- 
titled to  two  or  more  senators. 

$  1.  The  members  of  the  assembly  shall  be  appor- 
tioned among  the  several  counties  of  this  slate,  by  the 
legislature,  as  nearly  as  may  be,  according  to  the  num- 
ber of  their  respective  inhabitants,  excluding  aliens, 
and  persons  of  color  not  taxed,  and  shall  be  chosen  by 
single  districts 

The  several  boards  of  supervisors  in  such  counties 
of  this  state,  as  are  now  entitled  to  more  than  one 
member  of  assembly,  shall  assemble  on  the  first  Tues- 
day of  January  next,  and  divide  th  ir  respective  coun. 
ties  into  as  embly  districts  equal  to  the  number  of 
members  of  assembly  to  which  such  counties  are  now 
severally  entitled  by  law,  and  shall  cause  to  be  filed  in 
the  offices  of  the  secretary  of  Mate  and  the  clerk  of 
their  respective  counties,  a  description  of  such  assem 
bly  distr  cts,  specifying  the  number  of  each  district 
and  the  population  thereof,  according  to  the  last  state 
enumeration,  as  netr  as  can  be  ascertained  Each 
assembly  district  shall  contain  as  nearly  as  may  be, 
an  equal  number  of  inhabitants,  excluding  aliens  and 
persons  of  color  not  taxed,  and  shall  consist  of  con- 
tiguous and  convenient  territory,  but  no  town  shall  be 
divided  in  the  formation  of  assembly  districts. 

§  8.  The  legisiat  ure,at  its  first  session  after  the  return 
of  every  enumeration,  shall  re-apportion  the  members 
of  assembly  among  the  several  counties  of  this  state, 
in  manner  aforesiid,  and  the  board  of  supervisors  in 
such  counties  as  may  be  entitled,  under  such  reappor- 
tionment, to  more  than  one  member,  shall  assemble  at 
such  time  as  the  legislature  making  such  re-apportion- 
ment shall  prescr  be,  and  divide  such  counties  into  as- 
sembly districts  in  the  manner  herein  drected,  and  the 
app  )riionment  and  districts  so  to  be  made,  shall  re- 
main unaltered  utitil  another  enumeration  shall  be 
taken  under  the  provisions  of  the  piecediug  section. 

Every  county  heretofore  established  and  separately 
organized,  except  the  county  of  Hamilton  shall  always 
be  entitled  to  one  member  of  the  assembly,  and  no  new 
county  shall  hereafter  be  erected,  unless  its  population 
shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  Fulton,  until  the  population  of  Hamil- 
ton shall,  according  to  the  ratio,  be  entitled  to  a  mem- 
ber. 

§9  The  members  of  the  legislature  shall  receive 
for  their  services  a  sum  not  exceeding  three  dollars  a 
day  from  the  commencement  of  the  session;  but  such 
pay  shall  not  exceed  in  the  aggregate  three  hundred 
dollars  for  per  diem  allowance,  except  in  cases  of  im- 
peachment. The  limitation  hs  to  the  aggregate  com- 
pensation shall  not  take  effect  until  1848  When  con- 
vened in  extra  session  by  the  Governor,  they  shall  re- 
ceive #3  per  day.  They  shall  also  receive  the  sum  of 
one  dollar  for  every  ten  miles  they  shall  travel,  in  go- 
ing to  and  returning  from  their  place  of  meeting  on  the 
mo't  usual  route  The  speaker  of  the  Assembly  shall, 
in  virtue  of  his  office,  receive  an  additional  compensa- 
tion equal  to  one-third  of  his  per  diem  as  member. 

$  10.  No  member  of  the  legislature  shull  receive  any 
civil  appointment  within  this  state,  or  to  the  >enate  of 
the  United  States  from  the  Governor,  the  Governor  and 
Senate,  or  from  the  legislature,  during  the  term  for 
which  he  shall  have  been  elected. 

$  11.  No  person,  being  a  member  of  congress,  or 
holding  any  -judicial  or  military  office  under  the  United 
btates,  shall  hold  a  seat  in  the  legislature  And  if  any 
person  shall,  after  his  election  as  a  member  of  the 
JejjisUture,  be  elected  to  congress,  or  appointed  to  any 
office,  civil  or  military,  under  the  government  of  the 
United  Mites,  his  acceptance  thereof  shall  vacate  his 
seat. 

Substitute  for  sections  15  and  16,  so  far  as  re- 
lates to  Senators  and  members  of  Assembly,  the 
following;— 

§  16.  The  first  election  of  Senators  and  members  of 
Assembly,  pursuant  to  the  provisions  of  this  Constitu- 
tion shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November,  one  thousand  eight  hundred  and 
forty  seven;  and  all  t-ubsequent  elections  shall  be  held 
on  the  Tuesday  succeeding  the  first  Monday  of  Novem- 
ber in  each  year,  unless  otherwise  directed  by  the  le- 
gislature. T«e  Senators  and  members  of  Assembly 
who  mav  be  in  office  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  forty-seven,  shall  hold 
their  offices  until  the  tairty-firit  day  of  December  fol- 
lowing! and.no  longer. 


$ 16.  The  political  year  and  legislative  term  shall  be- 
gin  on  thf  first  day  of  January ;  and  the  legislature 
shill  every  year  a-semble  on  the  first  Tuesday  in  Jan- 
nary,  unless  a  different  day  shall  be  appointed  by  law. 
APPOINTMENT  OR  ELECTION  of  STATE  OFFICERS. 

On  motion  of  Mr.  W.  TAYLOR,  the  commit- 
tee of  the  whole,  Mr.  WORDEN  in  the  chair, 
took  up  the  report  of  committee  No.  Six  (Mr. 
Chatfield's),  on  the  appointment  or  election 
of  all  officers  whose  powers  and  duties  are  not 
local,  &c. 

The  first  section  was  read,  as  follows: — 

§  The  Secretary  of  State,  Comptroller,  Treasurer 
and  Attorney  General  shall  oe  chosen  by  the  people  at 
an  annual  general  election,  and  shall  hold  their  offices 
for  two  years.  The  Secretary  of  State  and  Comptrol- 
ler shall  receive  an  annual  salary  of  two  thousand  and 
five  hundred  dollars;  the  Treasurer  shall  receive  an 
annual  salary  of^pne  thousand  five  hundred  dollars; 
and  t^  Attorney  General  shall  Teceive  an  annual  sal- 
ary omwo  thousand  dollars;  but  he  shall  not  receive 
any  other  or  further  fees,  perquisites  or  compensation 
for  any  services  performed  by  him  as  Attorney  General. 

Mr.  KENNEDY  moved  to  amend  as  follows: 

Strike  out  from  the  4th  line,  after  the  word  "years," 

and  insert  "  and  shall  receive  an  annual  salary,  to  be 

prescribed  by  law,   which  shall  not  be  altered  during 

their  respective  terms  of  office. ,; 

Mr.CHATFIELD  was  not  prepared  to  let  this 
go  by  default.  He  went  on  to  point  out  the  im- 
portant changes  proposed  iu  the  report.  The 
committee  proposed  first  to  give  the  election  of 
these  officers  to  the  people.  On  that  point  he 
anticipated  little,  if  any,  objection.  Next  they 
proposed  to  shorten  the  term  of  these  officers  ; 
and  chiefly  with  a  view  that  they  might  come  in 
and  go  out  with  the  Executive — and  this  because 
they  were  to  some  extent  cabinet  officers,  and  it 
was  due  to  the  Executive  that  he  should  have  a 
cabinet  who  accorded  with  him  in  regard  to 
measures,  that  his  administration  might  be  har- 
monious. The  committee  also  thought  it  impor- 
tant that  the  constituent  body  should,  as  often 
as  once  in  two  years,  have  an  opportunity  of 
passing  upon  the  acts  of  these  officers.  Mr.  C. 
went  on  to  explain  and  define  the  fixing  of  the 
salaries  of  these  officers  in  the  constitution — that 
they  might  not  be  the  subject  of  change,  with 
changes  of  party,  and  might  not  be  a  matter  of 
consideration  in  their  election.  The  committee 
had  fixed  them  at  the  present  salaries — believ- 
ing that  they  were  not  too  high.  As  to  the  At- 
torney General,  the  committee  thought  $2000, 
cutting  off  extra  compensation,  would  not  be 
too  high,  and  t*at  the  state  would  be  the  gainer 
at  that.  Now  the  salary  was  $1000,  together 
with  a  large  amount  of  fees  and  perquisites, 
much  of  which  did  not  go  upon,  the  Comptrol- 
ler's books.  The  present  incumbent  had  receiv- 
ed somewhere  in  the  neighborhood  of  $4000,  to 
which  would  be  added  compensation  for  some 
two  months'  services  recently  at  Auburn. 

Mr.  MMMONS  thought  it  would  not  look  well 
to  put  the  Governor's  salary  in  the  power  of  the 
legislature,  and  fix  those  of  his  cabinet  in  tho 
constitution.  He  should  prefer  to  see  all  these 
salaries  left  to  the  legislature,  or  all  fixed  in  the 
Constitution. 

Mr.  RICHMOND  remarked  that  we  were 
laving  the  foundation  for  a  large  number  of  offi- 
ces, and  this  principle  seemed  thus  far  to  have 
been  settled,  that  if  we  left  these  salaries  to  be 
fixed  by  the  legislature  we  should  also  prohibit 


369 


any  change  in  them  to  take  effect  upon  an  in- 
eumbent.  Supposing  this  to  be  the  judgment  of 
the  Convention—we  should  then  throw  upon  a 
single  legislature  the  power  and  duty  of  fixing 
the  salaries  of  all  your  judges,  state  officers, 
clerks  of  courts,  &c-  &c.  It  was  easy  to  see 
what  a  lobby  this  would  bring  to  bear  upon  the 
legislature— and  how  utterly  this  whole  matter 
of  salaries  might  be  placed  beyond  the  reach  of 
the  people,  for  a  long  term  of  years.  He  trust- 
ed if  we  did  not  fix  salaries  in  the  constitution, 
we  should  at  least  place  them  where  the  people 


could  lay  their  hands  on  them,  if  the  legislature, 
under  <he  influence  of  those  interested,  should 
give  too  high  salaries.  But  he  hoped  we  should 
fix  them  in  the  constitution;  and  he  warned 
gentlemen  that  if  we  placed  these  salaries  be- 
yond the  reach  of  the  people  for  long  terms, 
that  they  never  would  receive  such  a  consti- 
tution. 

On  motion  of  Mr.  CHAMBERLAIN,  the 
committee  rose  and  reported  progress,  and  the- 
Convention 

Adjourned  to  9  o'clock  to-morrow  morning. 


SATURDAY,  AUGUST  1. 


Prayer  by  the  Rev.  Mr.  McDonough.   . 

STATE  OFFICERS. 
Mr  PERKINS  presented  a  minority  report 
from  committee  number  six.  He  said  the  report 
exhibited  his  own  views,  for  he  did  not  claim 
that  they  were  the  views  of  any  other  member 
of  the  committee,  though  in  some  particulars 
others  of  the  committee  agreed  with  him  in  some 
of  his  differences  from  the  report  of  the  majority. 
He  read  the  report  as  follows: — 

ARTICLE  — . 

§  I.  An  Attorney  General  shall  be  elected  at  the  times 
and  places  of  choosing  the  Governor,  and  shall  hold 
his  office  for  the  same  "term. 

$2.  The  Treasurer  shall  be  appointed  annually,  on 
the  first  Tuesday  in  February,  by  the  open  viva  voce 
vote  of  the  Legislature,  and  by  a  majority  of  all  the 
votes  cast. 

§  3.  There  shall  be  elected,  by  plurality  of  votes,  at 
the  times  and  places  of  choosing  Members  of  Assem- 
bly, a  Secretary  of  State,  a  Comptroller,  a  State  En- 
gineer and  Surveyor,  three  Canal  Commissioners,  and 
three  Inspectors  of  State  Prisons.  Under  their  first 
election,  they  shall  respectively  hold  their  offices  for 
the  teim  prescribed  in  the  next  section  of  this  article, 
and  thereafter  for  three  years  respectively. 

§  4.  Of  the  officers  first  elected  under  the  preceding 
section,  the  State  Engineer  and  Surveyor  sh  til  hold 
his  office  for  one  year,  the  Comptroller  for  two  ycais, 
and  the  Secretary  of  State  for  three  years  The  Csnal 
Commissioners  and  Inspector  of  StHte  Prisons  having 
the  greatest  number  oi  votes  shall  hold  their  offices 
for  three  years;  those  having  the  next  greatest  number 
of  votes  shall  hold  their  offices  lor  two  years;  and  the 
others  for  one  year.  In  case  of  an  equality  in  the  num- 
ber of  votes  for  either  of  the  offices  of  Commissioner 
or  Inspecor,  who  shall  be  first  elected,  the  term  of 
their  office  shall  be  determined  by  lc: 

§  5.  In  case  there  shsll  be  an  equality  in  the  number 
ol  votes  for  any  officer  to  be  elected  under  this  article, 
so  that  there  shall  be  no  choice;  or  in  case  of  the  death, 
resignation,  Temoval  or  other  disability  of  either  of 
the  officers  mentioned  in  the  third  section  of  this  arti- 
cle, the  Legislature  shall,  by  open  nomination  and 
vote,  choose  a  person  to  oerform  the  duties  of  the  of- 
fice for  the  term,  or  residue  of  the  unexpired  term,  as 
the  case  may  be 

$6.  The  Lieut.  Governor,  Speaker  of  the  Assembly, 
Secretary  of  state,  Comptroller,  Treasurer,  attorney 
General,  and  State  Engineer  and  Surveyor,  shall  be 
the  Commissioners  of  the  Land  Office, 

The  Lieut.  Governor,  Secretary  of  State,  Comptrol- 
ler, Treasurer  and  Attorney  General,  shall  be  the  Com- 
missioners of  the  Canal  Fund 

The  Caual  Board  shall  consist  of  the  Commissioners 
of  the  C  '.nal  Fund,  the  State  Engineer  and  Surveyor, 
and  the  Canal  Commissioners. 

§  7.  AU  officrs  the  manner  of  whose  appointment 
is  not  prescribed  by  this  Constitution,  shall  be  chosen 
or  appointed  as  shall  be  prescribed  by  the  law  existing 
at  the  time  of  their  appointment. 

§  8.  Every  officer  having  a  stated  salary  shall  account 

24 


for  and  pay  to  the  Treasurer  of  the  State  all  perqui- 
sites of  office,  he  may  receive. 

§  h.  All  officers  having  salaries  (except  Judicial  offi- 
cers) shill  at  stated  times  receive  for  their  services  a 
compensation  which  shall  not  be  increased  or  dimin- 
ished during  the  term  for  which  they  shall  h  »ve  been 
elected.  But  this  shnll  not  be  construed  to  prevent  the 
passage  of  laws  at  any  time  to  regulate  the  compen- 
sation of  future  incumbents  of  office. 

§10.  All  provisions  of  law  authorizing  the  appoint- 
ment of  Inspectors,  Weighers  and  Measurers  of  mer- 
chandize, (except  salt)  are  abrogated. 

BISHOP  PERKINS. 

Mr.  P.  said  the  principal  differences  were 
that  the  Secretary  of  State,  Comptroller,  State 
Engineer  and  Surveyor,  were  by  him  proposed 
to  be  elected  for  three  years,  and  they  were  to 
be  classified  so  that  one  of  them  would  be  elected 
annually.  The  report  of  the  majority  proposed 
to  elect  fhem  for  two  years,  and  all  to  go  out  at 
once.  His  report  also  proposed  to  give  to  these 
officers  a  salary  which  shall  not  be  altered  dur- 
ing the  time  for  which  they  shall  be  elected;  but 
the  legislature  may  prescribe  the  compensation 
of  futu  re  incumbents.  These  were  the  principal 
alterations,  except  that  the  Treasurer  was  to 
be  appointed  annually  by  the  legislature.  Hav- 
ing made  some  further  explanations  he  moved 
that  the  report  be  committed  to  the  committee 
of  the  whole  having  in  charge  the  majority  re- 
port, and  that  it  be  printed. 

Mr.  CHATFIELD  made  some  complaints 
which  were  not  distinctly  heard,  that  this  report 
should  be  brought  in  at  this  time.  He  doubted 
if  it  could  be  now  considered,  and  was  under- 
stood to  intimate  that  the  gentleman  from  St. 
Lawrence  had  been  wanting  in  respect  to  the 
committee. 

Mr.  PERKINS  said  he  was  ever  unfortunate 
in  the  expression  of  his  difference  of  opinion 
from  the  chairman  of  the  committee.  Indeed, 
it  seemed  to  be  a  matter  of  great  disrespect  for 
any  gentleman  of  this  Convention  to  venture  to 
differ  from  him  (Mr.  Chatfield).  When  the 
report  of  the  majority  was  agreed  to,  he  assent- 
ed to  the  report  being  made,  though  voting 
against  some  of  its  provisions  in  committee  j 
and  he  had  now  felt  it  to  be  his  duty  to  submit 
his  views,  as  they  differed  from  the  majority.—. 
At  an  early  day,  he  proposed,  by  resolution, 
something  in  the  nature  of  a  minority  report, 
and  that  was  deemed  exceedingly  disrespectful  j 
and  he  received  a  lecture  for  that  too.  [Laugh- 
ter.] There  was,  on  the  part  of  the  chairman 
of  the  committee,  a  strange  sensitiveness,  which 
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he  could  not  understand.  If  there  was  no  imputa- 
tion on  that  gentleman  or  his  actions — if,  when 
there  existed  a  mere  difference  of  opinion,  a 
member  took  that  mode  of  bringing  his  views 
before  the  Convention — it  seemed  to  him  that, 
for  a  member  to  get  up  and  complain  of  having 
been  treated  with  disrespect,  showed  either  a 
jealousy  of  other  members,  or  a  dyspeptic  ner- 
vousness which  could  hot  endure  a  mere  differ- 
ence of  opinion.  Mr.  P  had  taken  the  course 
which  his  judgment  dictated  to  be  the  proper 
one  lo  bring  his  views  before  the  Convention.?— 
He  had  exercised  his  right,  which  he  was  not  at 
liberty  to  sacrifice  to  any  jealousies,  and  while 
he  remained  a  member  of  a  committee  which 
made  a  report  of  which  he  disapproved,  he 
should  not  be  deterred  from  presenting  a  counter 
report,  and  endeavoring  to  amend  the  one  from 
which  he  dissented.  He  might  perhaps  have 
presented  this  report  at  an  earlier  day,  although 
after  the  manner  in  which  the  gentleman  (Mr. 
Chatfield)  received  any  indication  of  a  differ- 
ence of  opinion  on  the  coming  in  of  his  report, 
he  had  finally  determined  to  waive  any  further 
expression  of  his  opinion,  until  the  matter  was 
und'-'r  the  consideration  of  the  Convention. 

Mr.  CHATFIELD  hoped  the  gentleman  from 
St.  Lawrence  would  not  understand  him  as  say- 
ing that  there  had  been  any  disrespect  to  him 
personally.  If  he  did  say  that,  he  had  said 
what  he  had  not  intended.  All  he  had  said  was 
that  the  committee  had  not  been  treated  with 
the  respect  to  which  they  were  entitled.  Mr. 
C.  proceeded  at  some  length  to  point  out  the  par- 
liamentary course  which  the  gentleman  from  St. 
Lawrence  should  have  pursued.  » 

Mr.  PERKINS  responded  and  showed  what 
course  had  been  taken  both  by  the  majority  and 
minority  of  the  committee  and  reiterated  the 
statemenf  of  his  conviction  that  the  offence  com- 
mitted was  in  daring  to  differ  from  the  chair- 
man of  the  committee,  whose  great  sensitiveness 
was  otherwise  inexplicably  mysterious.  After 
some  other  observations  the  motion  to  print  and 
refer  was  carried. 

JUDICIAL  SYSTEM 

Mr.  RCJGGLES,  from  the  committee  on  the 
judiciary,  presented  a  report,  which  was  read 
by  the  secretary,  as  follows  : — 

Sec.  1.  The  Assembly  shall  have  the  power  of  im- 
peachment by  a  vote  of  the  majority  of  all  the  members 
elected.  The  court  for  the  trial  ot  impeachments  shall 
oe  composed  of  the  president  of  the  :*enate,  the  sena- 
tors, and  the  judges  of  the  court  of  appeals— the  major 
part  if  whom  may  hold  the  court.  On  the  trial  ot  an 
impeachment  against  the  Governor,  the  Lieut.  Govern 
or  shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  his  office  after  he  shall  have  been 
impeached,  until  his  acquital  Before  the  trial  of  an 
impeachmeut,  the  members  of  the  court  shall  tnke  an 
oath  or  affirmation  truly  and  impartially  to  try  the  im- 
lieacuineut  according  to  evidence,  and  no  person  shall 
be  convicted  without  the  concurrence  of  two  thirds  of 
the  members  present.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  of- 
fice; but  the  party  convicted  shall  be  liable  to  indict- 
ment and  punishment  according  to  law. 

§2.  I  here  shall  be  a  court  of  appeals,  composed  of 
eight  judges,  of  whom  four  shall  be  elected  by  the 
electors  of  the  state  lor  eight  years,  and  four  selected 
from  the  class  of  justices  of  the  supreme  court  having 
the  shortest  time  to  serve.  Provision  shall  be  made  by 
law  for  designating  one  of  the  members  elected  as  chief 
Judge,  and  for  selecting  such  justices  of  the  supreme 
court  from  time  to  time;  and  for  so  classifying  those 
elepted  that  one  shall  be  elected  every  second  year. 


y  3.  There  shall  be  a  supreme  court  having  the  same 
jurisdiction  in  law  and  equity  which  the  supreme  court 
and  court  of  chancery  now  have  subject  to  regulation 
by  law 

y  4.  The  state  shall  be  divided  into  eight  judicial  dis- 
tricts, of  which  the  city  of  New- York  shall  be  one — 
the  others  to  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  maybe. — 
There  sha  1  be  four  justices  of  the  supreme  court  for 
each  district,  and  as  many  more  in  the  district  com- 
posed of  the  city  of  New- York  as  may  from  time  to 
time  be  authorized  by  law,  but.  not  to  exceed  the  num- 
ber of  justices  in  the  other  districts  in  proportion  to 
their  population  They  shall  be  classified  so  that  one 
of  the  justices  of  each  district  shall  go  out  of  office 
ar  the  end  of  every  two  years.  After  the  expira'iou  of 
their  terms  under  such  classification,  the  term  of  their 
office  shall  be  eight  years. 

$5.  Any  three  of  them  may  hold  general  terms  of 
said  court  in  any  district,  and  one  of  them  may  hold 
special  terms  and  circuit  courts,  and  preside  at  the 
courts  of  oyer  and  terminer  in  any  county. 

y  6  They  sh ill  severally  at  stated  times  receive  for 
their  services  a  compensation  tobeestablished  by  law, 
w  hich  shall  not  be  diminished  during  their  continuance 
in  office. 

§  7.  They  shall  not  hold  any  other  office  or  public 
trust.  All  votes  for  either  of  them  for  any  elective  of- 
fice, (except  that  of  ju?tice  of  the  supreme  court,  or 
judge  of  the  court  oi  appeals,)  given  by  the  legislature 
or  the  people,  shall  be  void.  They  shall  not  e*ereise 
any  power  ol  appointment,  except  in  licensing  practi- 
tioners in  their  courts. 

y  8.  The  classificat  on  of  the  justices  of  the  supreme 
court,  the  times  and  places  of  holding  the  terms  of  the 
court  of  appeals,  and  ol"  the  general  and  special  terms 
of  the  supreme  court  Aviihin  the  several  districts,  and 
the  circuit  courts  and  courts  of  oyer  and  terminer  with- 
in  the  several  counties,  shall  be  provided  for  by  law. 

§  9  The  testimony  in  equity  ca-es  shall  be  taken  be- 
fore the  judge,  who  shall  hear  and  decide  the  case  in 
the  same  manner  as  testimony  is  taken  upon  the  trial 
of  an  issue  at  law. 

§  10.  Surrogates  shall  be  elected  for  four  years. — 
They  shall  be  compensated  by  fixed  salaries,  and  they 
shall  not  receive  any  fees  or  perquisites  of  office. 

v  11.  Justices  of  the  supreme  court  and  judges  of  the 
eourt  of  appeals  may  be  removed  by  joint  resolution  of 
bo'h  houses  of  the  legislature,  if  two-thirds  of  all  the 
members  elected  to  the  assembly  and  a  majoriy  of  all 
the  members  elected  to  the  senate,  concur  therein.— 
Surrogates  and  all  judicial  officers,  except  thoj-e  men- 
tioned in  this  section,  and  except  justices  ol  the  peace, 
may  be  removed  by  the  senate  on  the  recommendation 
of  the  Governor,  but  no  such  removal  shall  be  made 
unless  the  cause  thereof  be  entered  on  the  journal,  nor 
unless  the  party  complained  of  shall  have  been  served 
with  a  copy  of  the  complaint  against  him,  and  shall 
have  had  an  opportunity  of  being  heard  in  hi-  defence. 
On  the  question  of  removal,  the  ayes  and  noes  shall 
be  entered  on  the  journals. 

y  1-2.  The  justices  of  the  supreme  court  shall  be  nom- 
inated by  'he  Governor  and  appointed  by  and  with  the 
consent  "f  the  senate;  or 

§  12.  The  justices  of  the  supreme  court  shall  be  elect- 
ed by  the  electors  of  the  respective  districts,  at  «ueh 
time  as  may  be  provided  by  law,  but  not  within  ninety 
davs  before  or  ater  the  general  annual  election. 

y  13  Inferi  r  courts  of  civil  and  criminal  jurisdiction 
may  be  established  by  the  legislature,  and  appeals  and 
writs  of  error  therefrom  may  be  brought  to  the  supreme 
court  or  court  of  appeals  as  shall  be  provided  by  law. 

§  14.  The  legislature  may  reorganize  the  judicial 
districts  at  the  first  session  after  the  return  of  every 
enumeration  un'hr  this  constitution  in  the  manner 
provided  for  in  section  four,  and  at  no  other  t  me;  and 
they  nmy  at  such  session  increase  or  diminish  the  num- 
ber of  districts,  but  such  increase  or  diminution  shall 
not  he  more  than  one  district  at  any  one  time  Kach 
district  shall  have  four  justices  of  the  supreme  court, 
but  no  diminution  of  the  districts  shall  have  the  effect 
to  remove  a  judge  from  office 

§  15.  The  electors  of  the  several  towns  shall  at  thpir 
annual  town  meeting,  and  in  such  manner  as  the  legis- 
lature m^y  direct,  elect  their  justices  of  the  peace  — 
Their  term  of  office  shall  be  four  years.  Their  num- 
ber and  classification  may  be  regulated  by  law. 

§  16  The  court  for  the  trial  of  impeachments  and 
the  correction  of  errors,  the  court  of  chancery,  the 
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supreme  court,  and  the  county  courts  as  at  present  or- 
ganized, are  abolished. 

§  17.  No  judicial  officer,  except  justices  of  the  peace, 
shall  receive  any  fees  or  perquisites  of  office.. 
By  order  of  the  committee, 

CHARLES  H.  KUGGLES,  Chairman. 

Mr.  RTJGGLES  begged  the  indulgence  of  the 
Convention  that  he  might  occupy  its  time  a  few 
minutes  in  making  some  explanations  in  regard 
to  the  report  which  had  just  been  read.  The 
committee  lo  which  he  belonged  wras  not  unani- 
mous in  agreeing  to  the  report;  but  he  had  the  di- 
rection of  a  majority  of  the  committee  to  present 
it  to  the  Convention.  The  necessity  of  revising 
and  reorganizing  our  judiciary  system  was  one  of 
the  principal  causes  of  calling  the  Convention. 
This  necessity  had  existed  lor  several  years  ; 
and  the  attempts  repeatedly  made  to  amend  the 
constitution  in  the  mode  pointed  out  in  that  in- 
strument having  uuiformly  failed,  it  became  in- 
dispensably necessary  to  assemble  the  Conven- 
tion.  Dissatisfaction  had  long  existed  with  re- 
gard to  the  construction  of  the  present  court  for 
the  correction  of  errors.  It  was  believed  by 
many  lo  be  too  numerous  for  securing  the  strict 
attention  of  all  its  members  to  the  elaborate  ar- 
guments frequently  made  before  it  in  complica- 
ted and  difficult  cases.  It  was  further  alleged 
that  the  responsibility  of  its  members  was  too 
little  felt,  because  it  was  too  much  divided 
among  its  great  number  of  judges.  lis  connec- 
tion with  the  legislative  branch  of  the  govern- 
ment was  justly  regarded  by  many  as  a  fault  in 
its  organization ;  and  particularly  so  with  re- 
spect to  the  decision  of  all  causes  in  which  the 
constitutionality  .of  an  act  of  the  legislature  was 
drawn  in  question.  In  all  such  cases  the  point 
in  dispute  must  necessarily  have  been  prejudged 
in  passing  the  law.  Complaints  have  also  been 
made  of  the  delay  and  expense  of  litigation  in 
the  Court  of  Chancery  ;  and  yet  the  officers  of 
that  court  are  not  generally,  if  at  all,  justly 
chargeable  with  censure.  The  delay  had  arisen 
partly  from  the  great  quantity  of  business  in  that 
court — vastly  greater  than  its  small  number  of 
officers  can  reasonably  be  expected  to  dispatch 
— and  partly  from  the  inconvenient  and  ill-de- 
vised mode  of  taking  testimony  before  an  ex- 
aminer, in  writing,  out  of  court,  The  frequent 
appeals  now  allowed  by  law  in  that  and  the  oth- 
er  courts,  are  objected  to  with  great  reason  as 
unnecessary,  burthensome  and  vexatious.  The  I 
supreme  court  is  insufficient  in  the  number  of 
its  judges  to  dispose  of  the  great  mass  of  busi- 
ness to  be  done  in  it.  A  single  central  branch 
of  judges  is  not  adapted  to  the  convenience  of 
so  large  a  state  as  ours  in  territorial  extent.  It 
can  hold  but  four  terms  a  year;  its  calendars  are 
so  burthened  and  surcharged  with  business  that 
suitors  and  counsel,  after  travelling  great  dis- 
tances to  arrive  at  the  court,  are  frequently  com- 
pelled to  wait  in  vain  for  the  opportunity  of  be- 
ing heard.  The  circuit  system,adopted  in  I822,is 
disapproved;  and  the  opinions  of  the  members 
of  the  bar  and  of  the  public,  seem  to  require  the 
restoration,  in  that  respect,  of  the  organization 
which  preceded  that  of  1822.  It  is  believed  to 
be  better  that  the  judges  who  assemble  to  reex- 
amine the  decisions  at  the  circuits,  should  them-  i 
selves  hold  the  circuit  courts,  and  thus  be 
brought  into  direct  contact  with  the  people  and 
their  business.    In  some  counties,  the  county] 


courts  are  efficient  and  useful  in  the  dispatch  of 
business.  In  others,  it  is  said  they  are  not  so, 
and  are  complained  of  as  a  burthen  rather  than 
a  benefit  to  the  county.  In  the  trial  of  civil 
causes  before  a  jury,  experience  has  demonstra- 
ted that  a  single  judge  is  more  efficient  than  a 
greater  number,  and  that  those  county  courts  in 
which  the  trial  of  causes  is  committed  to  some 
one  of  the  judges,  gave  greater  satisfaction  to 
suitors  than  when  they  all  take  part  in  the  trial. 
In  speaking  of  the  insufficiency  of  the  present 
system  of  courts  to  do  the  business  of  the  state, 
it  must  not  be  forgotten  that  it  was  framed  on 
the  basis  of  the  population  of  the  year  1820  — 
At  that  time  the  number  of  inhabitants  was  1,- 
372,812.  It  has  since  doubled.  The  last  enu- 
meration shows  the  population  of  1845  to  be 
2,604,495.  The  wealth  of  the  state  has  increas- 
ed probably  in  a  greater  ratio.  It  is  unreasona- 
ble to  expect  that  the  judicial  officers  under  the 
present  constitution,  although  of  eminent  talent 
and  unwearied  industry,  should  be  able  to  hear 
and  determine  all  the  disputes  and  controver- 
sies which  must  unavoidably  spring  up  among 
an  active,  energetic  and  prosperous  population 
of  nearly  three  millions.  In  framing  the  plan 
which  I  have  here  the  honor  in  behalf  of  a 
majority  of  the  committee  to  report,  the  com- 
mittee have  endeavored  to  remedy  the  defects 
of  the  existing  system.  By  altering  the  organi- 
zation of  the  Court  for  the  Correction  of  Errors, 
by  such  a  reduction  of  the  number  of  its  judges 
that  each  may  be  more  apt  to  give  to  every  case 
an  attentive  hearing  and  careful  examination, 
without  reliance  on  the  judgment  of  his  fellowsj 
and  that  ea.ch  may  feel  more  directly  and  sen- 
sibly the  weight,  importance  and  responsibility 
of  his  own  share  of  the  duty  in  rendering  final 
judgment  between  the  parties.  By  severing  its 
connexion  with  the  legislature  in  "jrder  that  its 
attention  may  not  be  diverted  frott  its  appropri- 
ate duties  in  the  administrate"  of  justice,  by 
multifarious  subjects  on  which  as  senators,  its 
judges  have  been  called  to  act,  or  by  the  more 
exciting  and  distracting  scenes  of  party  politics 
in  which  the  members  of  tie  legislature  have 
been  continually  involved  Instead  of  a  court 
composed  of  the  chancellor,  the  judges  of 
the  supreme  court,  the  lieutenant  governor, 
and  thirty- two  senators,  the  committee  re- 
commend a  court  of  appeals,  to  be  composed 
of  eight  judges — fovr  of  whom  shall  be  jus- 
tices of  the  supreme  court  of  original  jurisdic- 
tion and  liable  to  do  the  duties  of  a  justice  of 
that  court  in  holiing  circuit  courts  and  terms 
when  not  engaged  in  the  court  of  appeals.  The 
committee  propose  that  the  remaining  four  judg- 
es of  the  appellate  court  shall  be  elected  by  the 
people  on  a  general  ballot.  This  preserves  and 
continues  in  the  court  of  last  resort,  a  popular 
and  as  youf  committee  believe,  a  valuable  fea- 
ture existing  in  the  present  court.  The  presence 
of  a  portion  of  laymen  in  that  court,  if  such 
should  he  elected, — of  men  of  extensive  general 
knowledge  and  sound  judgment — not  educated 
to  the  legal  profession,  may  in  many  cases  be 
useful.  It  may  serve  to  correct  the  tendency 
which  is  said  to  exist  in  the  minds  of  profes- 
sional men,  to  be  led  away  by  habits  ol  thought, 
from  the  just  conclusions  of  natural  reason  in- 
to  the  track  of  technical  rules,  inapplicable  tg 
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the  circumstances  of  the  case  and  at  variance 
with  the  nature  and  principles  of  oar  social  and 
political  institutions.    The  committee  entertain 
no  fears  that  a  court  so  constituted   will  be  un- 
stable in  its  decisions,  or  that  it  will  fail  in  pay- 
ing all  respect  to  uniform  rules  and  established 
precedents.    Whatever  may    be  the   objections 
against  the  election  by  the  people  of  local  judg- 
es, and  judges  whose  duties  may  require  them, 
alone  and  without  associates,  to  decide  contro- 
versies at  the  circuits  between  their  friends  and 
their  opponents,    the  objection  applies   with  lit- 
tle, if  any  force,  to  the  election  of  part  of  the 
judges  of  the  court  of  appeals.    The  judges  of 
that  court  being  eight  in  number,  it  will  seldom 
ha  ppen  that  a  majority  of  the  court  are  acquaint- 
ed with  the  parties.     The  majority  of  the  court 
will  always,from  their  position,  number  and  con- 
nexion with  each  other,  be  beyond  the  reach  of 
those  influences,   which  in  the  case  of  a  single 
or  local  judge,  maybe  regarded  as  unfavorable  to 
the  exercise  of  unbiassed  and  impartial  judgment. 
For  the  purpose  of  organizing  a  Supreme  Court 
of  original  jurisdiction  the  plan  reported  by  the 
committee  proposes  to  divide    the  state  into 
eight  judicial  districts.    The  state  has  outgrown 
the  system  established  in  1822.      There  is  a 
necessity  of  increasing  its   working  power,  by 
enlarging  the   number  of  that  class  of  judicial 
officers  which  has  heretofore  been. most  efficient. 
The  jurisdictions  of  the  present  Supreme  Court 
and  Court  of  Chancery  are  united  in  one  Su- 
preme Court  by  the  plan  proposed.     In  regard 
to  this  union  of  the  two  courts  there  has  been  a 
difference  of  opinion  among  the  members  of  the 
committee.     On  the  one  hand  it  has  been  urged 
with  greai;  force,  that  the  perfection  of  skill,  in 
learning  as  in  the  arts,  is  best  attained  by  the  di- 
vision of  labor  ;   and  that  in   the  vast   field  of 
jurisprudence  it  would  be  belter  to  class  the  la- 
borers into  separate  departments,   so   that  the 
skill  and  learning  of  each  might  be  limited  and 
directed  to  that  o^e  particular  branch  of  duty 
for  which  he  might  be  most  eminently  qual- 
ified.     On  the  other  hand  that  system  is  sup- 
posed by  some  to  be  attended  with   the  incon- 
venience of  having  Uo  many  tribunals.      By 
others  it  is  believed  thu  by  uniting  the  two  tri- 
bunals in  one   the  modis  of  proceed ure  at  law 
and  in  equity,  which   nov   differ  widely,   may 
immediately  by  legal  enactment  or  more  gradu- 
ally by  the  action  and  practice  of  the  court  be 
assimilated  and  finally  blendtd,  thus  obliterating 
and    abolishing   the    distinction   between  law 
and  equity  as  heretofore  recognized.     Without 
coming    to    this    conclusion,    several    of    the 
committee    who    were   inclined  to  favor    the 
continuance  of  separate  courts,  have  regarded  it 
as  a  question  not  of  vital  importance  ;  and  they 
have  yielded  their  original  preference  for  separ- 
ate courts  in  favor  of  what  they  deem  the  great- 
er advantages  of  the  plan  reported.    The  union 
of  the  two  jurisdictions  in  the  same  court  is  not 
an  untried  experiment.    It  has  the  sanction  of 
a  number  of  the  states  ;  and  in  part  of  the  judi- 
cial system  of  the  United  States.    One  of  its 
advantages  in  connexion   with  the  plan  of  the 
committee  arises  from  the  greater  facility  and 
convenience  with  which  the  equity  causes  involv- 
iftg  questions  ef  fact,  may  be  tried  before  a  jury 
it  the  circuit  in  tike  county  where  the  parties  re- 


side,  and  without  the  formality  and  expense  of 
a  separate  court.    One  of  the  changes  recom- 
mended by  the  committee  and  which  they  all  re- 
gard as  highly  important  and  useful,  relates  to 
the  taking  of  testimony  in  equity  causes.    Here- 
tofore it  has  been  taken  by  deposition  before  an 
examiner  in  chancery  and  not  in  open  court. — 
The  examiner  not  being  authorized  to  reject 
any  testimony  which   either  party  proposes  to 
take,  the  depositions  are  usually   encumbered 
with  a  vast  mass  of  matter  immaterial  to  the 
questions  in  controversy.      A  great  proportion 
of  the  delay  and  expense  of  litigation  in  chance- 
ry arises  from  this  cause.    The  committee  rec- 
ommend a   provision  directing  the  evidence  to 
be  taken  before  the  judge  on  the  trial  as  in  cases 
of  common  law.     Although  this  is  matter  with- 
in the  power  of  the  legislature  it  has  long  been 
the  subject  of  complaint  and  the   evil  has  re- 
mained   without   correction.      The    committee 
consider  it  so  essential  in  the  way  of  reform,  and 
so  material  in  relation  to  the  operation  of  the 
system  reported,  that  they  deem  it   worthy  of 
constitutional  enactment.     The  justices  of  the 
Supreme  Court,  as  proposed   by  the  committee, 
are  to  be  charged  with  the  entire  judicial  busi- 
ness— legal  and   equitable,  civil   and  criminal, 
which  has  heretofore  been  done  by  the  Supreme 
Court,  the  Court  of  Chancery,  and   the  county 
courts.     The  weight  and   burthen  of  the  busi- 
ness is    considerably    increased    by    the  duty 
charged  upon  the  judges  of  taking  the  testimony 
in  equity  cases  in  open  court  at  the  circuit.  For 
these  varied  and  extensive  duties  the  number  of 
judges  of  the  Supreme  Court  must  be  large.— 
The  committee  propose  eight  districts,  and  four 
judges  in   each  district— 32  in  the  whole—of 
which  number,  however,  four  are  to  be  judges 
of  the  court  of  appeals,  leaving  23  judges  lor  the 
actual  business  of  the  Supreme  Court.     These 
judges  are  to  hold  as  many  general  and  special 
terms   in  each    district,   and   as  many  circuit 
courts  and  courts  of  oyer  and  terminer  in  each 
county  as  may  be  necessary.     By   the  system 
thus  proposed,  the  committee  have  endeavored 
to  provide  a  remedy  for  the  deficiencies  of  the 
present  organization  : — 

1st  By  adapting  the  number  of  active  judi- 
cial  officers  to  the  altered  circumstances  of  the 
state  and  to  the  quantity  of  work  to  be  done. 

2nd.  By  reducing  the  number  of  judges  ©f 
the  appellate  court  for  its  greater  convenience 
and  efficiency  in  the  despatch  of  business. 

Third,  By  separating  that  court  from  its  con- 
nexion with  the  legislative  branch  of  the  gov- 
ernment. 

Fourth,  By  the  reduction  of  the  number  of 
appeals  in  civil  cases,  consequent  on  the  estab- 
lishment of  a  single  court. 

Fifth,  By  diminishing  the  delay  and  expense 
of  litigation  in  the  court  of  chancery  in  the  mode 
of  taking  evidence,  and  by  providing  a  number 
of  judges  sufficient  to  dispatch  the  business  of 
that  court 

Sixth,  By  establishing  a  branch  of  the  court 
in  each  of  the  eight  districts,  so  that  the  busi 
ness  may  be  done  where  it  arises,  without  jour 
neying  to  distant  parts  of  the  state  for  the  hear 
ing  of  causes. 

Seventh,  By  abelishing  the  system  ©f  circuit 
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judges;  and  requiring  their  duty  to  be  done  by 
the  judges  of  the  supreme  court. 

Eighth,  By  an  inflexible  rule  that  all  judicial 
officers,  above  the  grade  of  justices  of  the  peace, 
shall  be  compensated  by  fixed  salaries,  and  shall 
not  receive  fees  or  perquisites  of  office. 

It  has  been  the  aim  and  object  of  the  commit- 
tee to  give  to  the  system  proposed,  all  the  requi- 
site efficiency,  with  the  smallest  number  of  judi- 
cial officers  adequate  to  that  end  j  and  with  as 
little  increase  of  expense  to  the  treasury  as  may 
be  consistent  with  the  prompt  and  faithful  ad- 
ministration of  justice.  How  far  the  committee 
have  succeeded  in  diminishing  the  number  of 
officers,  will  appear  by  a  brief  comparison  of 
the  present  system  with  that  which  is  proposed 
in  its  place: — 
The  Court  of  Errors  consists  of  the  Lieut.  Governor 

and  Senators- in  number, 33 

The  Court  of  <  hancery,  of  the  Chancellor  and  three 

Vice-Chancellors, •   ■■• 4 

The  Supreme  Court,  of  three  Judges, 3 

Circuit  Judges,  8 

County  Judges,  five  in  each  county,  excepting  New- 

York, 290 

Making  in  the  whole,  338  judges,  besides  the 
judges  of  the  local  city  courts,  which  may  be 
required  to  remain  as  they  are.  In  the  place  of 
these  333  judges,  and  168  examiners  in  chance- 
ry, the  committee  propose  that  the  business 
should  be  done  by  the  36  judges  mentioned  in 
this  report.  But  the  establishment  proposed  by 
the  committee  must  unavoidably  be  a  charge  on 
the  treasury,  somewhat  heavier  than  the  pres- 
ent, because  the  present  is  dependent  to  some 
extent  on  fees  received  for  specific  services, 
which  the  committee  recommend  unanimously 
should  be  entirely  changed.  The  judges  created 
under  the  new  constitution,  are  to  be  compen- 
sated by  fixed  salaries,  and  not  be  in  any  respect 
dependent  on  suitors,  attorneys,  solicitors,  or 
counsellors,  for  their  livelihood  or  emolument ; 
and  because,  although  the  entire  number  of 
judges  is  greatly  diminished,  the  number  of  effi- 
cient working  officers  requires  to  be  and  is  en- 
larged, for  the  purpose  of  giving  greater  prompt- 
ness and  efficiency  to  this  branch  of  the  govern- 
ment. The  expense  of  the  present  system,  and 
of  that  reported  by  the  committee,  will  appear 
by  the  following  statement:— 
The  expenses  of  the  Court  for  the  Correction 
of  irrorsin  1945,  as  stated  by  the  Comp- 
troller      $26,193 

Chancellor's  salary • 3,000 

Vice  Chancellor,  1st  circuit 2,000 

Assistant  Vice  Chancellor 2,700 

Vice  Chancellor  of  the  8th  circuit 1,600 

Three  Justices  of  the  Supreme  Court 9,000 

Eight  Circuit  Judges,  $1,600  each 12,800 

Paid  in  47  counties  for  the  attendance  and  ser- 
vices of  the  Judges  of  the  county  courts  •  •  •  •      14,632 
Estimated  for  the  remaining  counties. 3,424 


Fees  paid  to  first  Judges  of  counties* 


3,784 


Add  to  this  the  sum  before  stated  as   drawn 
from  the  State  and  County  Treasuries 


Making  a  sum  total  of  • 


Amount  drawn  from  State  and  County  Treas- 
uries    $75,359 

Fees  of  the  Vice  Chance  tor  of  New  York,  the 
Assistant  Vice  Chancellor  and  Judge  of  the 

1st  circuit £,378 

Judge  of  2d  circuit,  returned 308 

"       3d  circuit,  returned '••••  800 

"       4th  circuit,  returned 351 

,c       Mh  circuit  estimated  at 600 

"       6th  circni*  estimated  at 3<>0 

"       7th  circut,  returned 753 

^     lr       8th  circuit,  returned 125 

Fees  of  86  Examiners  in  Chancery 16,236 

Estimated  at  same  rate  for  remainder,  not  re- 

tUtnf*.... «•••*••  18|480 


$44,096 

75,359 

$119,464 

Which  constitutes  the  compensation  paid  by  the 
state,  by  the  counties,  and  by  suitors  in  fees  to 
the  three  hundred  and  thirty-eight  judges  and  to 
the  examiners  in  chancery,  under  the  present 
organization. 

An  accurate   compendium  of  the  present  es- 
tablishment and  that  which  the  committee  have 
proposed,  cannot  be  made,  because  the  commit- 
tee do  not  propose  that  the  salaries  of  the  judg- 
es under  the  new  arrangement  should  be  fixed 
by  the  constitution.      They  deem  it  expedient 
that  it  should  be  left  to  the  legislature.      But  if 
the  plan  proposed  by  the   committee  should  be 
adopted  by  the  Convention,  and  the  legislature 
should  fix  the   compensation  of   the   thirty-six 
judges  at  the  same  sum  which  is  now  paid  to  the 
judges  of  the  present  Supreme  Court.the  amount 
(which  would  be  $108,000)  is  less  than  the  sum 
now  paid  to  the  judges  and  examiners,  although 
it  is  more  than  is  drawn  from  the  public  treas- 
uries.    But  when  we  take  into  view  the  great 
increase  of  the   population   and   wealth  of  the 
state  since  the  present  system  was  established, 
the  actual   expense  upon  the   treasury  will  be 
less  in  proportion   to  the  means  of  defraying  it 
than  that  of  the   present  system   was  when  it 
was  established.  But  if  it  should  be  deemed  just 
that  the  suitors  should   contribute  towards  the 
expenses  of  the  establishment  and  thus  relieve 
the  treasury  from  a  part  of  the  burthen,  a  small 
sum  paid  in  each  case  at  some  specified  stage  of 
its  progress,  into  the  hands  of  the  clerks  for  the 
benefit  of  the  treasury,   will  effect  that  object 
without  increasing  the  expense  to  the  public  be- 
yond what  is  now  paid  in  the   shape  of  fees.-— 
This  however  is  not  suggested  by  the  committee 
as  expedient  to  be  adopted  either  here  or  in  the 
legislature.     The  object  of  the  chairman  is  only 
to  show  that  the  establishment  proposed  by  the 
committee  is  neither  beyond  the  wants   nor  be- 
yond the  means  of  the  state  in  principles   of 
strict    economy.       Dividing     the     population 
of     the     state,    which  is    2,604,495,    by  the 
number    of    judges     proposed    by    the    com- 
mittee,  and   the  result,   if   the  report  should 
be    adopted,    will    be  that     we    shall     have 
one  judge  to   every  72,347  inhabitants.     On  a 
comparison  of  our  own  with  other  states,  it  is 
found  that  the  number  of  our  judges  will  be 
smaller  in  proportion  to  our  population  than  in 
any  state  in  the  union,  excepting  two.     Massa- 
chusetts has  one  judge  to  73,769  inhabitants,  ac- 
cording to  the  census  of  1840,  and  North  Caro- 
lina to  75,341,  according  to  the  same  enumera- 
tion.    In  Massachusetts  their  judges  are  heavi- 
ly  burthened   with   duty.     In  North  Carolina, 
if  the   slave  population  is  deducted,  that  state 
has  one  judge   to  every  51,000  inhabitants.    In 
considering  this  plan  of  the  committee,  with  re- 
spect to  the  number  of  judges,  the  more  doubt- 
ful question  is  whether  the  number  is  not  too 
small.    The  system  proposed,  is,  however,  ca- 
pable of  expansion  without  further  constitution- 
al  provision.    This  may  be  done  by  adding  to 
the  number  of  districts  after  the  state  census  of 
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1855;  or  by  the  establishment  of  superior  courts 
if  the  supreme  courts  should  be  found  overcharg- 
ed with  business.  As  to  the  mode  by  which  the 
judges  should  be  selected,  whether  by  appoint- 
ment or  by  popular  election,  the  members  of  the 
committee  entertained  different  opinions.  They 
understand  that  ihe  same  differences  of  opinion 
exist  in  the  Convention.  The  plan  submitted  in 
the  report  is  adapted  to  either  mode  of  selection, 
and  believing  that  on  this  point,  which  has  been 
the  subject  of  much  conversation  and  discussion, 
the  opinions  of  the  committee  may  better  be  as- 
certained on  the  floor  than  by  the  report,  they 
have  reported,  and  respectfully  submit  a  propo- 
sition in  the  alternative.  So  that  the  Conven- 
tion may  adopt  that  which  it  may  in  its  wisdom 
deem  the  most  advantageous  to  the  public.  The 
present,  for  obvious  reasons,  is  not  a  suitable 
occasion  for  entering  into  a  discussion  of  that 
topic.  It  will,  doubtless,  receive,  at  the  proper 
time,  that  attention  from  the  Convention  which 
its  great  importance  deserves. 

Mr.  O'CONOR   presented  a  minority  report; 
which  the  Secretary  read  as  follows: — 
ARTICLE  — . 

$  1.  The  judicial  power  of  this  state  shall  be  vested 
in  the  Supreme  Couit,  and  the  inferior  courts  men- 
tioned in  this  article;  subject  to  sueh  appellate  juris- 
diction as  may  be  vested  in  the  Court  of  Appeals. 

$  2  The  state  shall  be  divided  by  law  into  a  conve- 
nient number  of  districts,  not  less  than  eight  nor  more 
than  twelve,  subject  to  alteration  from  time  to  time  as 
the  nubile  good  may  require;;  in  each  of  which  there 
shall  be  elected  by  the  people  one  judge  of  the  Court 
of  Appeals;  and  for  each  of  which  there  shall  be  ap- 
pointed by  the  supervisors  of  the  towns  and  wards 
therein)  at  a  joint  meeting,  three  district  judges,  or  so 
many  more  as  may  be  directed  by  general  laws. 

§  3.  The  Court  of  Appeals  shall  consist  of  the  Lieu- 
tenant-Governor, the  judge*  so  elected,  or  the  major 
part  of  them,  and  any  two  judges  of  the  Supreme 
Uout.  In  the  absence  of  the  Lieutenant-Governor  the 
senior  justice  present  shall  preside.  The  judges  ot  the 
court  below  shall  assign  the  reasons  for  their  decision, 
and  the  same  shall  not  be  reversed  or  altered  without 
the  concurrence  of  six  members. 

§  4.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  twelve  justices,  any  of  whom  may  hold  the 
court. 

$  6.  Ctvit  cases  at  issue  in  the  Supreme  Court, wheth- 
er triable  by  jury  or  not,  may  be  tried  before  any  of 
the  judges  before  mentioned  in  this  article.  Any  three 
of  said  judges,  or  any  one  of  them,  with  one  or  more  of 
the  county  judges  may  hold  courts  ot  oyer  and  ter- 
miner and  general  jail  delivery 

$  6.  The  county  courts  may  be  held  by  the  district  or 
county  judges  or  any  of  them  The  general  sessions  of 
the  peace  may  be  held  by  any  three  of  said  judges,  or 
by  any  one  of  them  with  two  justices  of  the  peace. 

$  7.  There  shall  be  in  each  county  one  or  more  coun- 
ty judges,  and  in  each  town  one  or  more  justices  of  the 
peace,  as  may  be  directed  by  general  laws.  The  num- 
ber ol  j  isticcs  of  the  peace  in  cities  and  wards  thereof 
and  in  villages,  shall  be  prescribed  by  law. 

j  9.  Courts  of  civil  jurisdiction,  having  a  clerk  and 
seal,  to  be  held  by  three  or  more  judges,  may  be  es- 
tablished in  any  city,  and  courts  of  summary  process, 
having  a  clerk,  and  to  be  held  by  one  or  mere  justices 
of  the  peace,  may  be  established  in  any  city,  ward  or 
wards,  town  or  village 

$9.  Appeals  may  be  allowed  by  general  laws  from 
decisions  of  a  city  or  county  court  held  before  three  or 
more  judges,  directly  to  the  Court  of  Appeals. 

§  10.  The  Justices  of  the  Supreme  Court  shall  be  ap- 
pointed by  the  Senate  and  Assembly  in  joint  meeting, 
at  which  the  President  of  the  Senate  shall  preside  — 
And  if  such  President  be  the  Lt.  Governor,  he  shall 
have  a  casting  vote  only  Clerks  of  the  Supreme  Court 
shall  be  elected  by  the  people  of  the  state  or  district  hs 
may  be  directed  by  law.  County  Judges  shall  be  ap- 
pointed by  the  Boards  of  Supervisors,  and  fipy  Judges 
and  their  Clerks  by  the  Cotumou  Councils  of  the  cities. 
In  towns,  the  Justices  of  the  Peace  and  Clerks  of  Jus- 


tices' Courts  shall  be  elected  by  the  people,  and  in 
cities,  wards  and  villages,  shall  be  appointed  by  such 
local  authorities,  or  elected  by  the  people  as  may  be 
prescribed  by  general  laws. 

)  11  Clerks  of  courts,  Justices  of  the  Peace,  and 
County  Judges  shall  hold  their  offices  tor  four  years; 
Judges  of  the  Court  of  Appeals,  District  and  City  Judges 
tor  ten  yars,  and  Justices  of  the  supreme  Court  dui- 
ing  good  behaviour,  or  until  they  attain  the  age  of  sev- 
enty years. 

$  12  Justices  of  the  Peace  m  y  be  vested  with  juris- 
diction, in  civil  cases  for  money  demands  not  exceed- 
ing $100. 

j  13.  All  Judges  and  Justices  mentioned  in  this  arti- 
cle or  any  of  them,  may  be  vested  nvith  sucit  jurisdic- 
tion as  conservators  of  the  peace  or  otherwise,  as 
may  be  prescribed  by  law. 

§  14.  County  and  <ity  Judges,  and  Clerks  of  the  Su- 
preme and  City  Cours,  nny  be  removed  by  the  >enate 
on  the  recommendation  of  the  Governor  and  Justices 
of  the  Peace,  anfl  Clerks  of  Justices'  Courts,  m  »y  be 
removtd  by  the  County  Courts,  for  causes  to  be  speci- 
fied in  the  recommendation  or  order  of  removal.  The 
officer  shall  have  notice  of  the  charge  against  him  and 
the  right  of  being  heard  thereon  before  the  Governor  or 
County  Court. 

§  15  Vacancies  in  any  of  the  offices  mentioned  in  this 
article,  happening  by  deuh  or  otherwise,  may  be  filled 
by  temporary  appointments  as  may  be  prescribed  by 
law 

$  16  No  Judge  shall  hold  any  other  office  or  public 
trust,  and  all  votes  given  for  any  of  them  during  his 
continuance  in  office  shall  be  void. 

§  17.  No  judge,  nor  any  justice  of  the  peace,  author- 
ized to  hold  any  court  mentioned  in  the  8th  section  of 
this  article,  shall  exercise  any  power  of  appointment 
to  office,  or  receive  any  fees  or  reward  for  any  service* 
whatever,  except  a  stated  salary  to  be  prescribed  by 
law,  and  to  be  unalterab'e  during  his  term  of  office. — 
Courts  and  judges  may  be  authorized  to  appoint  trus- 
tees, receivers,  auditors,  referees,  elisors,  experts,  and 
other  agents,  to  perform  duties  in  any  pending  suit  or 
matter,  and  to  license  counsellors  and  attorneys. 

§  IS.  A  code  of  procedure  in  civil  s-uits  shall  be  en- 
acted within  two  years,  subject  to  alteration  by  law. 
The  Supreme  Court,  subject  to  control  by  law,  shall 
establish  uniform  rules  of  practice  for  all  civil  courts 
in  this  state,  except  the  Court  of  Appeals. 

$  19.  All  causes  and  matters  depending  in  the  Court 
of  Chancery,  shall  be  transferred  to  the  Supreme  Court. 
The  transfer  or  continuance,  as  may  be  required,  of  all 
other  causes  and  matters  depending,  shall  be  directed 
by  law. 

The  following  section  should  be  inserted  in 
the  chapter  on  the  legislative  department,  imme- 
diately after  the  section  No.  12,  in  the  constitu- 
tion of  1821: 

$  — .  The  Assembly,  by  the  concurrence  of  a  majority 
of  the  number  elected,  may  impeach  any  civil  officer 
for  mal  or  corrupt  conduct  in  office,  or  for  high  crimes 
and  misdemeanors  The  Senate,  with  the  judges  of  ap- 
peals, or  the  major  p  irt  of  them,  shall  have  sole  power 
to  try  all  impeachments.  Relore  sitting  on  such  trial, 
each  member  shall  take  and  subscribe  a  solemn  decla- 
ration, truly  and  impartially  to  try  and  determine  the 
charge  in  q ties'  ion.  When  the  Governor  is  impeached, 
the  Lieut.  Governor  shall  take  no  part  in  the  trial  No 
conviction  shall  take  place  without  the  concurrence  of 
two  thirds  of  the  members  present ;  nor  shall  judgment 
extend  further  than  to  removal  from  office;  but  the- 
party  convicted  shall  be  liable  to  indictment  and  pun- 
ishment according  to  law. 

Kespectfnlly  submitted. 

CHARLES  O'CONOR. 

Mr.  O'CONOR  said  it  was  not  necessary  that 
he  should  do  more  at  this  time  than  to  state 
briefly  the  points  on  which  he  differed  from 
a  majority  of  the  committee.  That  differ- 
ence to  be  sure  would  sufficiently  appear 
from  his  written  report,  yet  according  to 
usage  he  would  briefly  state  it,  that  it  might 
come  before  the  minds  of  the  members  more 
clearly,  by  being  unconnected  with  the  minor 
details  which  in  a  paper  of  this  kind  are  apt  to 
divert  attention  from  the  principle  involved.— 
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He  was  of  opinion  that  it  was  quite  proper  to 
preserve  that  feature  in  our  judicial  system, 
which  authorizes  the  people  to  elect  the  greater 
part,  or  nearly  all  the  judges  of  the  court  of  ap- 
peals in  the  last  resort.  He  was  of  that  opin- 
ion because  it  was  desirable  as  far  as  conveni- 
ently practicable  to  vest  the  power  of  appoint- 
ment to  office  in  the  people  rather  than  m  any 
select  body;  and  also  because  he  conceived  there 
would  be  no  difficulty  in  the  people  acquiring 
such  a  degree  of  knowledge  concerning  the  cha- 
racter and  capacity  of  every  candidate,  as 
might  be  necessary  to  enable  them  to  determine 
his  fitness  to  hold  a  seat  in  that  high  tribunal. 
But  in  reference  to  such  departments  as  the  su- 
preme court  and  the  county  courts,  if  indeed 
those  tribunals  are  to  be  preserved,  his  reflec- 
tions had  led  him  to  a  different  conclusion.  In 
those  courts  not  only  are  integrity  and  soundness 
of  judgment,  and  great  general  capacity  and 
good  sense,  required;  but  also  an  extensive 
knowledge  of  what  is  commonly  called  the  tech- 
nicalities, or  the  more  artificial  details  of  the 
legal  machinery  and  great  experience  in  the  ap- 
plication of  them.  As  to  these  courts,  it  struck 
him  with  great  force  to  be  eminently  proper 
that  the  people  should  make  choice  of  the  judges 
through  the  instrumentality  of  some  select  bo- 
dy or  committee  appointed  to  make  the  selec- 
tion. Taking  for  his  guide  in  this  matter,  the 
practice  which  has  long  obtained  throughout  the 
country,  in  the  organization  of  the  school  dis- 
tricts, where  the  people  elect  all  their  ordinary 
governing  officers  but  do  not  assume  the  appoint- 
ment of  the  teachers,  refering  their  selection  to 
a  select  body.  In  that  way  only  can  we  examine 
into  the  minute  details  as  to  capacity  and  fit- 
ness in  the  candidate  which  are  requisite  to  be 
known,  before  a  proper  choice  can  be  made. 
From  want  of  opportunities  of  observation,  and 
not  from  want  of  capacity  to  judge,  he  con- 
ceived that  the  people  could  not,  in  their  own 
persons,  make  the  best  selections.  The  princi- 
ple of  election  by  the  people,  he  would  retain  in 
the  judicial  department  to  the  full  extent  in 
which  it  had  been  sanctioned  and  applied  in  for- 
mer usage  ;  that  is  to  say,  in  the  construction  of 
the  court  of  appeals  in  the  last  resort.  He  did 
not  agree  with  the  committee,  in  the  propriety 
of  extending  it  to  the  selection  of  the  judges  of 
first  instance.  He  also  dissented  from  the  ma- 
jority in  their  resolution  to  abolish  the  county 
courts.  It  now  seemed,  though  he  did  not  know 
it  until  this  morning,  that  he  was  in  a  minority 
on  that  point.  He  had  supposed  a  majority  was 
in  favor  of  upholding  these  county  courts.  In 
this  he  differed  radically  with  the  committee, 
for  he  held  it  to  be  expedient  not  to  annihilate 
the  county  conrts  because  they  were  now  inef- 
ficient, as  indeed  all  the  courts  were.  On  the 
contrary  he  deemed  it  a  sounder  policy  to  pre- 
serve, reorganize  and  strengthen,  so  as  to  quali- 
fy them  for  the  dispatch  of  business.  By  this 
means  the  greater  portion  of  the  business  of  the 
state  would  be  performed  in  these  tribunals.  In- 
timately connected  with  this  difference  between 
himself  and  the  committee,  was  another  in  rela- 
tion to  the  structure  of  the  supreme  court.  Be- 
siring  to  preserve  the  county  courts  by  means 
of  a  district  organization  which  would  raise 
those  courts  to  a  very  high  grade  in  point  of  ca- 


pacity, he  deemed  it  highly  desirable  to  pre- 
serve the  singleness  and  unity  of  the  supreme 
court.  It  might  meet  in  as  many  places,  and 
hold  as  many  terms  as  the  legislature  might  direct 
but  he  considered  it  essential  to  the  preserva- 
tion of  private  right,  and  public  liberty  and  vital- 
ly important  in  reference  to  the  legal  reputation 
of  the  state,  that  we  should  retain  one  single,  uni- 
form supreme  court,  and  not  a  court  split  up  into* 
fragments  like  that  reported  by  the  committee. 
Herein  again  he  differed  radically  from  the  com- 
mittee. He  would  state  another  and  a  leading  rea* 
son  why  he  had  presented  a  distinct  and  fully 
written  out  system  different  from  ihat  presented 
by  the  committee.  Whilst  he  was  very  much  dis- 
posed to  preserve  essentially  the  existing  state 
of  things  so  far  as  the  judges  and  the  modes  of 
organizing  the  courts  were  concerned — and  in 
that  respect  might  be  considered  as  acting  on  a 
strongly  conservative  principle.  Yet  in  respect 
to  the  forms  of  practice  and  pleadings,  these 
minor  details  administrative  of  civil  justice  he 
went  far  beyond  the  majority  of  the  committee, 
in  the  disposition  to  make  what  might  be  called 
radical  changes.  The  Convention  had  been  in- 
formed by  the  chairman  that  the  committee  had 
determined  by  a  considerable*  majority  to  bring 
together  the  administration  of  what  was  called 
law  and  equity  and  to  direct  justice  in  these  two 
forms  to  be  administered  in  the  same  courts, 
acting,  as  the  chairman  inform  us,  in  some  mea- 
sure under  the  idea  that  at  some  period  those 
two  forms  or  methods  of  administering  civil 
justice  might  be  perfectly  blended,  so  that  there 
should  no  longer  be  recognized  or  known  such 
a  distinction  as  law  and  equity — a  distinction 
which  it  must  be  admitted  it  would  be  highly 
desirable  to  abolish.  He  deemed  it  an  evil  that 
we  should  have  recognized  in  the  constitution 
by  an  express  provision  the  truth  of  that  saying 
which  the  unlearned  in  the  metaphysics  of  law 
or  legal  practice  are  apt  to  indulge  in  when 
they  find  fault  with  a  legal  decision— to  wit, 
that  law  is  one  thing  and  equity  or  good  con- 
science is  another.  He  thought  there  was  no 
ground  for  the  distinction,  and  that  civil  jus- 
tice in  all  its  forms  and  phases  might  be  and 
ought  to  be  administered  in  the  same  tribunals 
and  in  one  uniform  mode  of  procedure. — 
Although  it  had  been  his  fortune  to  prac- 
tice for  a  good  many  years  in  the  rigid 
and  technical  forms  of  the  common  law 
and  though  he  did  not  hesitate  to  say,  even 
here,  that  he  was  as  capable  of  fencing  with 
them  as  his  neighbors  and  of  taking  care  that 
his  clients  should  not  suffer  from  their  misap- 
plication, yet  he  had  long  thought  that  there  was 
no  propriety  in  the  existing  distinctions  in  the 
forms  of  practice  and  pleading,  between  these 
two  tribunals — that  of  law  and  equity  ; — and 
therefore,  with  the  same  view  as  the  commit- 
tee, that  of  ultimately  blending  them  together., 
and  forming  one  consistent,  uniform  and  harmo- 
nious method  of  practice  in  the  administration 
of  justice,  he  had  brought  forward,  as  well  as 
the  committee,  a  system  tending  to  that  end.|— 
His  method  of  effecting  the  result  differed  from 
that  of  the  committee  in  this  one  important  re- 
spect—in  no  part  of  the  article  which  he  had 
presented  had  he  introduced  the  phrases—courts 
of  law,  and  courts  of  equity— jurisdiction  m 
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taw,  or  jurisdiction  in  equity.  By  thus  denying 
to  the  distinction  a  constitutional  recognition,  it 
was  left  fully  and  unquestionably  within  the 
power  of  the  legislature,  should  they  in  their 
wisdom,  on  a  full  examination  of  the  subject, 
find  it  proper  to  blend  the  system,  to  do  so.  It 
left  the  Jaw-making  and  law-reforming  power 
unembarrassed  by  any  language  in  the  constitu- 
tion, which  might  be  a  barrier  to  such  blending. 
It  also  left  to  them  the  power  of  retracing  their 
steps,  if,  after  making  the  experiment,  it  should 
be  founa  that  the  project  of  blending  the  two 
systems  was  impracticable — was,  as  some  sup- 
posed, a  dream  of  visionary  enthusiasts  in  law- 
reform.  If  enlightened  by  the  developments  of 
experience,  they  should  find  the  distinction  salu- 
tary, they  would  be  free  to  erect  anew  this  bar- 
rier between  law  and  conscience,  which  nothing 
but  the  iron  test  of  mischiefs  actually  experi- 
enced from  its  abolition,  could  convince  him 
was  necessary.  It  was,  in  a  principal  measuie, 
with  the  view  of  avoiding  the  permanent  estab- 
lishment in  the  constitution  beyond  the  reach  of 
legislative  power,  of  these  two  modes  of  pro- 
ceeding, that  he  had  felt  himself  constrained  to 
write  out  anew  the  whole  article  ;  otherwise  he 
would  probably  have  confined  himself  to  his 
right  to  propose,  in  committee  of  the  whole, 
amendments  of  the  article  reported  by  the  chair- 
man. In  other  respects,  he  mainly  concurred 
with  the  committee.  Whilst  he  concurred  most 
fully  in  the  remarks  of  the  honorable  chairman, 
as  to  the  expediency  of  assimilating  the  modes 
of  taking  testimony  in  those  different  classes  of 
cases,  called  cases  at  law  and  cases  in  equity, 
and  especially  that  the  trial  by  jury  should  be 
extended  as  far  as  possible,  still  he  had  omitted 
that  provision  from  his  system  because  he  con- 
ceived that  these  minute  details  belonged  to  the 
field  of  ordinary  legislation,  or  to  that  of  court 
rules,  and  not  to  the  constitution. 

Mr.  KIRKLAND,  from  the  same  committee, 
submitted  the  following  counter  report : 

ARTICLE . 

Judicial  Department, 

§  I.  The  judicial  power  shall  be  vested  in  the  courts 
established  or  authorized  by  this  art'^ie. 
Court  of  Impeachments. 

§  3.  There  shall  be  a  Court  to.  the  trial  of  Impeach- 
ments. It  shall  be  composed  of  the  President  of  the 
Senate,  and  the  Senators,  or  the  major  part  ol  them. 
The  members  of  the  court  shall,  before  trying  any  im- 
peachment, take  an  oath  or  affirmation  impartially  to 
try  and  determine  the  charge  in  question  No  person 
shall  be  convicted  without  the  concurrence  of  two 
thirds  of  the  members  present.  Judgment  in  case  o! 
impeachment  shill  extend  only  to  removal  from  office 
and  disqualification  to  hold  any  office  of  trust,  honor 
or  profit  under  this  State,  but  the  person  convicted 
shall  be  liable  to  indictment  and  punishment  according 
to  law.  Any  Judge  impeached  shall  be  suspended  from 
exercising  his  office  till  his  acquittal.  The  Assembly 
shall  have  the  power  of  impeaching  all  civil  officers  of 
this  State  for  corrupt  prrctiees  in  office  and  high  crimes 
and  misdemeanors,  but  a  majority  of  all  the  members 
elected  shall  concur  in  an  impeachment. 
Supreme  Court  of  Appeals, 

€  3.  There  shall  be  a  supreme  court  of  appeals.  It 
shall  be  composed  of  seven  (7)  judges,  three  of  whom 
shall  be  elected  by  the  qualified  electors  of  the  State, 
and  four  of  whom  shall  be  appointed  by  the  Governor 
with  the  consent  ol  the  senate.  It  shall  have  appellate 
jurisdiction  only.  It  shall  hold  at  least  four  terms  an- 
nually ;  said  terms  shall  be  held  at  different  places.  It 
shall  appoint  its  own  clerk,  who  shall  hold  during  the 
pleasure  of  the  court.    A  majority  of  said  judges  shall . 


constitute  a  quoHim  for  holding  a  court.    No  judgment 
or  decree  shall  be  reversed  without  the  votes  of  a  ma- 
jority <  f  all  the  judges  of  said  court.    The  senior  in 
years  of  said  judges  shall  preside  in  said  court. 
Superior  Courts. 

§4.  The  state  shall  be  divided  into  six  judicial  dis- 
tricts,^ be  denominated  the  first,  second,  third,  fourth, 
filth  and  sixth  judicial  districts,  of  which  the  city  of 
New  York  shall  form  the  first  There  shall  be  a  MJpe- 
rior  Court  in  each  of  the  said  districts,  which  shall 
have  jurisdiction  in  all  matteis  of  law  and  equi  y  wih- 
in  the  state,and  such  supervisory  and  other  power  over 
inferior  tribunals  and  officers  within  its  district  as  now 
exis  s  in  the  Supreme  Court,  subject  to  the  appel- 
late jurisdiction  of  the  Supreme  Court  of  Appeals  It 
shall  in  the  first  district  te  composed  of  six  judges, 
and  in  each  of  the  other  districts  of  tour  judges.  Two 
of  the  judges  in  each  of  said  districts  shall  be  elected 
by  the  qualified  electors  of  such  district,  and  the  le- 
mainder  of  said  judges  shall  be  appointed  by  the  joint 
ballot  of  the  members  of  the  Senate  and  Assembly  — 
The  Governor  shall  designate  one  of  the  judges  thus 
elected  as  Chief  Justice  of  tae  Court  in  the  district  for 
which  he  was  elected.  Each  of  said  judges  shall,  dur- 
ing his  continuance  in  office,  reside  in  the  distr.ci  for 
wnich  he  was  elected  or  appointed. 

§5.  The  judges  of  the  Supreme  Court  of  Appeals, 
and  of  the  Superior  Court,  may  hold  courts  in  any  dis- 
trict, under  such  regulations  as  may  be  prescribed  by 
law.  Each  of  said  judges  shall  possess  the  power  now 
possessed  by  any  judge  of  the  Supreme  Court  or  the 
Chancellor  at  chambers,  subject  to  regulation  &  modi- 
fication by  law.  Circuit  Courts  may  be  held  by  any  one 
of  said  jud»es;  and  general  terms  of  the  superior 
Court  in  any  district  by  any  three  of  them  ;  and  spec- 
ial terms  by  nny  one  of  them  for  the  hearing  and  dispo- 
sition of  matters  usually  heard  at  special  terms. 

Courts  of  Oyer  and  Terminer  may  be  held  by  any 
one  of  said  judges  with  whom  in  said  court  shall  be  as- 
sociatea  the  two  county  judges,  except  in  the  city  and 
county  of  New  York,  where  two  Aldermen  of  said  city 
shall  be  associated  with  such  judge  in  said  court  of 
oyer  and  terminer. 

Provision  shall  be  made  by  law  for  the  transfer  of 
causes  from  one  dUtrict  to  another,  and  for  the  change 
of  venue  from  one  district  to  another,  and  lor  the 
change  of  venue  to  a  county  in  the  same  or  another  dis- 
jriet,  as  the  ends  of  justice  may  require. 

§  6.  There  shall  be  a  clerk  of  said  sunerior  court  in 
each  district  He  shall  be  elected  by  the  qualified  elec. 
tors  of  such  district,  and  shall  hold  his  office  lor  lour 
years,  subject  to  remov  »1  by  said  court,  for  miscon- 
duct or  incompetency.  He  shall  give  security,  if  re- 
quired by  law  Provision  shall  be  made  by  law  for  sup- 
plying vacancies  in  said  office. 

$  7  The  judges  of  the  Supreme  Court  of  Appeals  and 
of  the  Superior  Courts  shall  hoJd  their  offices  for  ten 
years.  Vacancies  in  the  case  of  an  elected  judge  shall 
be  supplied  by  election,  and  in  the  case  of  an  appoint- 
ed judge,  by  appointment,  as  provided  in  this  article. 
Any  juage  of  either  of  said  courts,  elected  or  appointed 
to  fill  a  vacancy,  shall  hold  his  office  for  ten  years 

Provision  shall  be  made  by  law  for  cases  of  an  equal- 
ity of  votes,  in  all  cases  of  election  authorized  b/  this 
article. 

$  8  Cases,  both  in  law  and  equity,  shall  be  tried  at 
said  Circuit  courts^  and  without  a  jury,  whenever  the 
parties  in  iutere  t  in  a  suit,  and  the  judge  holding  the 
circuit  assent  thereto  Provision  shall  be  nuide  by  law 
for  cases  in  law  or  equity  not  property  triable  at  a 
Circuit  Court.  Provision  shall  also  be  made  by  law 
for  the  performance  of  the  duties  heretofore  performed 
by  masters  in  chancery 

Circuit  Court  and  Surrogate, 

$  9.  There  shall  in  each  connty  be  a  county  coUTt, 
which  shall  have  the  Jurisdictt  n  now  existing  in  the 
county  courts,  subject  to  modification  and  alteration 
by  law;  and  also  such  equity  and  other  jurisdiction  as 
may  be  conferred  by  law. 

In  the  first  judicial  district  there  shall  be  four  dis- 
trict judges  of  the  county  court;  each  of  them  shall 
aloue  hold  county  courts  m  said  district,  for  the  t»ial 
and  disposition  of  civil  cases  In  criminal  cases,  two 
of  the  aldermen  of  the  city  of  New- York  shall  be  asso- 
ciated with  any  one  of  said  district  judges.  In  each  of 
the  other  judicial  districts,  there  shall  be  a  district 
judge  of  the  county  court :  he  shall  alone  hold  courts 
for  the  trial  and  disposition  of  civil  cases  in  each 
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county  in  his  district.  In  criminal  cases,  the  two  coun 
ty  judges  shall  be  associated  with  him.  The  term  of 
offi.-e  of  said  district  judges  shall  be  eight  years  They 
shall  be  appointed  by  the  joint  ballot  of  the  Senate  and 
Assembly.  Any  district  judge  appointed  to  till  a  vacan- 
cy, shall  hold  his  office  lor  eight  years. 

The  district  judges  of  one  district  may  hold  courts 
in  any  other  district,  and  shall  do  so  when  required  by 
law;  and  s  rid  district  judges  may  be  authorized  by  !a\v 
to  holil  circuit  courts. 

There  shall  in  each  county  be  a  first  judge  and  an 
associate  judge.  They  shall  be  elected  by  the  qualified 
electors  of  such  county,  ^nd  shall  hold  their  offices  for 
four  years.  The  first  judge  shall  have  and  exercise 
the  powers  and  duties  of  surrogate  in  his  county. 
Each  of  said  couuty  judges  shall  also  have  and  exer- 
cise such  other  powers  and  jurisdiction  as  may  be  con- 
ferred by  law.  Provision  shall  be  made  by  law  for 
cases  of  vacancy  in  the  office  of  said  first  judge  and 
associate  judge,  or  either  of  them,  and  for  the  case 
of  the  absence  or  inability  of  them,  or  either  of  them, 
to  perform  any  of  their  official  dut.es. 

§  10.  Appeals  from  the  judgments  or  decrees  of  a 
county  court  shall  be  brought  to  the  superior  court  of 
the  district  in  which  said  county  is  situated.    In  case 
of  affirmance,  no  further  appeal  shall  be  aLowed. 
Miscellaneous  Provisions. 

$  11.  Laws  may  be  passed  to  diminish  the  number  of 
the  judges  of  the  supreme  court,  court  of  appeals,  and 
of  the  judges  of  the  superior  court,  and  of  the  district 

i'udges  of  the  county  court  in  any  district,  if  the  num- 
er  hereby  authorized  shall  be  unnecessary.  Laws 
may  be  passed  to  increase  the  number  of  the  judges  of 
the  supreme  court  of  appeals,  and-  the  judges  of  the 
pnperior  court,  and  the  said  district  judges  in  any  dis- 
trict whenever  and  as  often  as  the  public  interests  de- 
mand.—Any  such  additional  judge  shall  be  elected  or 
appointed  as  shall  be  prescribed  by  the  law  authoris- 
ing such  additional  judge.  Hie  districts  in  this  arti- 
cle mentioned  urny  be  altered  by  law  whenever  and  as 
often  as  the  public  interests  demand.  No  law  author- 
izing a  diminution  or  increase  in  the  number  of  judges 
or  the  alteration  of  any  district  slull  be  parsed  without 
the  votes  of  two-thirds  of  the  members  electeJ  to  each 
branch  of  the  egislature,  and  no  such  law  snail  afreet 
any  judge  then  in  office. 

§  12.  The  Judges  in  this  article  mentioned,  shall  re- 
ceive stated  annual  salaries.  The  salary  of  no  Judge 
filial  I  be  diminished  durin-r  his  continuance  in  office. — 
The  Siid  Judges  shall  receive  no  fees  or  perquisites  of 
office  jNo  one  of  them  shall,  during  his  continuance 
in  office,  hold  any  other  office  under  this  state,  and 
all  votes  for  any  office  (except  the  office  of  Judge) 
given  by  the  legislature  or  the  people,  or  any  Judge 
while  in  office  shall  be  void. 

No  provision  of  this  section  shall  apply  to  the  said 
Associate  fudges. 

$  13  The  Governor  shall  remove  any  of  the  said 
Judges,  on  the  address  of  two-thirds  of  the  members  of 
each  branch  of  the  legislature;  i  -ovided,  however, that 
the  cause  or  cau-es  shall  be  stated  in  full  in  such  ad- 
dress, and  en  ered  at  Urge  on  the  journals  of  each 
house;  and  the  Judge  intended  to  be  removed  shall 
have  reasonable  notice  of  the  same,  and  shall  be  ad- 
mitted to  a  hearing  in  his  defence,  before  such  sha-lbe 
adopted.  In  every  ca  <e  of  *uch  address,  the  vote  shall 
be  taken  by  ayes  and  nays;  auu  Kt*  entered  on  the  jour- 
nals of  each  House. 

§  14  Laws  may  be  passed  for  the  jreRtion  of  local 
courts,  with  jurisdiction  inferior  to  that  of  the  County 
Court,  and  for  the  continuance  of  such  courts  now  ex- 
isting. 

Justices  of  the  Peace, 

$  15.  Justices  of  the  Peace  shall  continue  to  be  elect- 
edas  they  are  now  elected.  Their  number,  powers  and 
duties  shall  continue  as  they  now  a re, subject  to  modi- 
fications and  alterations  therein  by  law.  Laws  shall 
be  passed  to  abolish  appeals  as  now  authorized  irom 
courts  of  Justices  of  the  Peace,  and  for  further  rri  1 
and  final  decision  in  such  cases  in  the  same  town 
where  the  first  trial  was  had,  or  in  an  adj  »ining  town. 
Respectfully  submitted,  C.  P.  K1RKLAND. 

Mr.  K.  explained  his  plan  at  some  length. 

Mr.  BASCOM  said  that  however  much  he  re- 
gretted the  necessity  of  increasing  the  number 
of  reports  from  the  judiciary  committee,  he 
wo  aid  detain  the  Convention  with  no  other  apol- 


•  ogy  than  to  say  that  a  sense  of  duty  impelled 
him  to  submit  another  minority  report.  He  ob- 
jected particularly  to  that  part  of  the  report  that 
sought  to  perpetuate  exclusive  chancery  juris- 
diction during  the  continuance  of  the  constitu- 
tion. Heretofore  this  jurisdiction  had  been  cre- 
ated and  continued  by  law,  and  could  be  by  law 
limited  or  destroyed.  He  objected  too,  to  the 
mode  proposed  for  the  appointment  of  the  judges. 
He  objected  also  that  the  proposition  of  the  com- 
mittee does  not  distribute  the  sessions  of  the 
court  sufficiently  throughout  the  state.  It  pro- 
vides for  a  session  of  the  court  in  each  of  the 
eight  districts.  He  desired  that  bank  sessions 
should  be  held  in  all  or  nearly  all  the  counties 
of  the  state.  He  objected  also  to  the  power  pro 
posed  to  be  given  to  the  legislature,  not  only  to 
increase  the  judges  of  the  proposed  courts,  but 
to  create  and  multiply  infeiior  courts  without 
limitation.  Entertainmg  these  objections,  he 
had  felt  it  his  duty  to  prepare  an  article,  which 
he  now  respectfully  asked  leave  to  submit : — 

ARTICLE  — 

§  1.  A  court  for  the  trial  of  impeachments  shall  con- 
sist of  the  President  of  the  ."Senate,  the  Senators  or  a 
major  part  of  them,  and  the  judges  of  the  supreme 
coua  or  a  major  part  of  thern,  whose  term  of  office 
shall  be  wtthin  two  years  and  not  within  one  year  of 
its  expiration  And  the  senators  and  judges  taking 
their  seats  in  the  said  court  lor  the  trial  of  an  impeach- 
ment, shall  continue  members  thereof  until  the  same 
shall  be  determined,  notwithstanding  the  expiration  of 
their  term  No  officer  against  whom  an  impeachment 
may  have  been  presented  shall,  at  any  time,  be  a  mem- 
ber of  the  said  court.  The  impeachment  of  an  officer 
shall  suspend  him  from  the  discharge  of  his  official 
functions. 

$2.  The  Assembly  shall  have  power  of  impeaching 
all  civil  officers  of  this  state  for  m*l  nnd  corrupt  con- 
duct in  office  and  high  crimes  and  misdemeanors,  by  a 
majority  of  all  the  members  elected  concurring. 

Judgment  in  cases  of  impeachment  shall  n'H  extend 
further  than  the  removal  irom  offices  and  shall  not  be 
a  bar  to  an  indictment. 

§  3.  All  other  judicial  power  s'lall  be  vested  in  justi- 
ces' courts,  a  Supreme  court  and  in  Surrogates. 

§  4  Justices  of  the  peace  shall  be  chosen  by  the  elec- 
tors in  such  districts,  in  such  numbers  and  for  such 
periods  of  time,  and  their  powers,  jurisdiction  and  du- 
ties shall  be  such  as  aie.  or  may  be,  prescribed  by  law. 

The  supreme  court  shi  11  have  such  powers  and  juris- 
diction as  shall  be  prescribed  by  law. 

There  shall  be  thirty-two  judges  thereof,  one  of 
which  shall  be  elected  by  ihe  electors  of  each  of  the 
Senate  districts,  at  a  special  election  at  which  no  oth- 
er officer  shall  be  chosen. 

The  said  judges  shall  hold  th°ir  office  for  four  years, 
exeept  a  part  of  those  first  to  be  chosen.  Vacancies 
shall  be  filled  at  special  elections  to  be  ordered  by  the 
governor,  and  judges  chosen  to  fill  vacancies  sha»l 
hold  only  for  the  unexpired  term. 

§  6  Four  of  the  Senate  districts  sha'l  compose  a  ju- 
dicial district,  and  the  judges  first  to  be  chosen  in  a 
judicnl  district  shall  at  a  time  and  p'ace  to  be  designa- 
ted by  the  (lovemor,  meet  and  draw  for  terms,  of  one, 
two,  three  and  foui  years  The  tern  of  the  judges 
chosen  in  the  different  judicial  districts,  shall  com- 
mence in  different  months  of  the  year. 

§7.  There  shall  be  a  circuit  s"  ssion  by  one  of  he 
judges  of  the  supreme  cour1:  in  each  of  the  counties  of 
the  judicial  disirict,  as  often  as  the  judges  thereof 
shall  deem  proper,  for  the  rial  by  jury  of  ail  issues 
that  may  be  joined  in  civil  and  criminal  causes,  and 
for  the  rendering  of  final  judgments  in  criminal  cau- 
ses. For  the  trial  and  decision  of  criminal  causes 
there  shrli  be  a*socia  ed  with  t1  e  judge,  the^surrogate 
and  one  justice  of  the  peace  of  the  county,  or  in  the 
absence  of  the  surrogate  two  justices  of  ihepeace- 

$8.  There  shall  be  b*nk  sessions  of  not  less  than 
three  nor  more  than  four  judges  of  the  Supreme  Court 
in  the  several  counties  of  the  judicial  districts,  at  such 
times  and  places  as  to  the  judges  thereof  shall  seem 
proper,  to  rewcw  the  decisions  and  proceedings  of  tiie 
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circuit  sessions,  and  to  discharge  such  other  duties  in 
relit  ion  to  the  administration  of  justice  and  the  es- 
tablishment of  rights  as  sha  1  be  prescribed  by  law 

$  9  There  shall  be  appeal  sessions  composed  of  the 
judges  whose  ter*n  of  office  shall  be  within  one  ye  ?r  of 
Us  termination,  in  the  sever-rl  judicial  districts  of  rhe 
State  at  such  times  and  places  as  shall  be  appointed  by 
the  said  judges,  unle  s  said  times  and  places  shall  be 
fixed  by  law,  at  which  the  decisions  of  the  sessions  in 
bank  may  be  review  d  an!  such  other  judicial  powers 
exercised  as  shall  be  prescribed  by  law, 

§  10.  Surrogates  of  counties  shall  be  chosen  by  the 
electors  thereof,  and  shall  hold  their  offices  for  four 
years. 

Their  powers  and  jurisdiction  over  the  estates  of 
deceased  |  ersons  and  other  matters,  shall  be  such  as 
are,  or  may  be  prescribed  by  law. 

The  I  egislaiure  m»y  provide  that  issues  joined  in 
any  proceedings  before  surrogates  may  be  tried  at  the 
Circuit  Sessions,  and  that  any  of  the  proceedings  of 
Surrogates  may  be  reviewed  by  the  Supreme  Court. 

$  It  The  Clerks  of  the  sevral  counties  of  this  state 
shall  be  clerks  of  the  Suinreme  Court  witn  suchpoweis 
and  duties  as  shall  be  prescribed  by  law. 

§  12.  A  rieik  of  the  Appeal  sessions  shall  be  appoint- 
ed by  the  judges  thereof,  who  shall  hold  his  office  at  the 
pleasure  of  the  said  judges,  and  shall  receive  such 
compensation  as  shall  lie  prescribed  by  law. 

§  i3.  The  judges  of  the  supreme  couri  shall  Teceive 
no  fees  or  prequisites  of  office,  other  than  a  fixed  sal- 
ary ;  and  any  alteration  thereof  shall  only  effect- iii.ise 
to  be  thereafter  chosen  ;  but  an  allowance  for  tr  vel- 
ing  expenses  in  addition  to  a  fixed  salary,  m;<y  be  rmde 
to  a  judge  required  to  discharge  judicial  duties  without 
his  judicial  district. 

Respectfully  submitted.         ANSEL  BASCOM. 

Mr.  SIMMONS  said  he  had  no  minority  re- 
port to  make,  but  he  wished  to  define  his  posi- 
tion. Some  three  or  four  years  ago,  it  was 
known  to  the  Convention,  he  was  instrumental 
in  attempting  to  procure  the  action  of  the  legis- 
lature  on  amendments  to  the  constitution  which 
were  nearly  adopted.  Those  amendments  were 
for  the  improvement  of  our  judicial  system, 
some  of  them  agreeing  with  and  others  differing 
from  those  now  proposed,  and  therefore  the 
Convention  would  excuse  him  for  taking  a  £ew 
minutes  to  make  an  explanation.  He  had  as- 
sented to  the  majority  report  being  brought  in 
for  consideration,  and  if  he  could  not  get  any 
thing  better  he  should  go  for  it,  for  he  hedd  it  to 
be  the  duty  of  every  patriotic  man  not  to  oppose 
all  that  was  offered  because  he  did  not  get  as 
much  as  suited  his  inclinations.  He  confessed 
here  were  some  radical  differences  of  opinion, 
between  the  majority  report  and  his  own  views  ; 
and  although  he  must  frankly  confess  that  the 
very  beautiful  exposition  of  it  by  the  chairman 
(Mr.  Ruggles)  had  made  it  appear  a  little 
better  to  him  than  it  did  last  evening;  yet  there 
were  some  things  he  could  not  approve,  except 
in  the  alternative  that  he  could  not  get  anything 
better.  He  should  go  for  it  in  preference  to  any 
thing  worse  if  he  could  make  the  distinction. — 
He  would  state  briefly  some  of  the  things  to 
which  he  objected  in  this  report,  and  a  few  of 
the  particulars  in  which  he  differed  from  the 
committee.  First,  then,  as  to  the  mode  of  ap- 
pointment of  judges.  He  could  not  think  that 
the  deliberate  and  well  considered  and  settled 
opinion  of  the  people  of  this  state  was  in  favor 
of  the  election  of  the  judges  of  the  Supreme 
Court.  And  yet  he  confessed  he  was  of  opinion 
that  the  people  were  in  favor  of  some  change 
by  which  they  shall  be  brought  nearer  to  the 
people,  and  the  state  courts  more  diffused  and 
less  centralized  than  the  system  we  now  have. 
And  perhaps  some  such  method  might  be  hit 


upon  as  that  adopted  in  Vermont ;  where  the 
election  was  by  the  joint  ballot  of  the  two  hou- 
ses of  the  legislature.  But  the  presen|  mode 
would  satisfy  him  better  than  a  resort  to  popu- 
lar elections  for  judges  of  the  Supreme  Court,  if 
they  were  to  bold  office  for  only  the  short  term 
of  eight  years.  Then  as  to  the  tenure  of  office. 
He  could  not  think  that  the  best  interest  of  the 
state  was  consistent  with  so  short  a  term  a?  eight 
years,  considering  the  little  inducement  it  would 
be  for  gentlemen  who  were  competent  to  fill  the 
highest  judicial  offices  of  the  state.  He  would  not 
now  enter  into  the  discussion  of  this  question — 
he  would  merely  suggest  as  an  excuse  lor  his 
opinion,  that  the  best  men — those  very  persons 
who  ought  to  fill  such  places,  would  be  the  lea? t 
likely  to  consent  to  take  them  for  so  very  short 
a  term.  He  had  no  objection  to  an  election  by 
the  people,  provided  the  tenure  of  office  could 
be  made  long  enough,  and  the  incumbents  could 
be  made  ineligible  for  another  term,  and  could 
do  as  well  for  themselves  in  that  position  as  they 
could  in  other  employments,  xi'  this  could  be 
secured  he  thought  an  election  by  the  people 
would  be  the  best  mode  of  appointment.  He 
was  for  an  election  by  the  people  if  they  could 
get  the  term  right,  and  that  he  believed  was  the 
opinion  of  the  best  men  in  the  state.  He  would 
like  the  term  till  sixty-five  years  of  age, 
but  if  that  was  too  long,  then  for  a  term 
of  years  long  enough  to  induce  the  best 
talents  to  accept  the  place.  Without  this  seat- 
rity  we  should  effectually  destroy  the  judiciary 
And  next,  as  to  the  organization  of  these  courts 
In  regard  to  the  number  of  judges,  he  did  not 
materially  differ  from  the  committee.  He  had 
first  thought  there  should  be  thirty-two;  or  some 
number  from  thirty  to  forty,  which  could  be  best 
arranged  in  judicial  districts  for  the  purposes  ol 
business.  Then  there  were  nisiprius  duties  and 
bench  duties.  He  thought  there  should  no  lon- 
ger be  a  divorce  between  the  subtleties  and  ni- 
ceties of  book  learning  and  practical  knowledge 
derived  from  practice  and  experience  in  the  tri- 
al of  causes  which  draws  more  lar.gely  on  the 
common  sense.  Those  two  streams  oi  know- 
ledge must  have  a  confluence  in  forming  the 
mind  of  the  judge.  The  committee  were  all 
unanimous  as  to  that.  And  then  there  was  the 
mode  of  taking  testimony  in  equity  cases.  They 
were  all  agreed  also  on  the  necessity  of  a  change 
there.  But  then  came  a  point  on  which  he  had 
to  differ  from  the  committee,  and  he  hoped  the 
Convention  would  view  it  in  the  same  light  with 
himself,  when  the  subject  came  to  be  fully  con- 
sidered. He  thought  that  having  this  great  ex- 
pansion of  judges  of  from  thirty-two  to  thirty- 
six,  and  arranged  on  a  kind  of  spirit  level  sys- 
tem over  the  whole  state,  would  break  down  the 
moral  power  and  influence  of  the  court,  and  that 
it  was  necessary  to  provide  some  head  to  be 
looked  up  to,  whose  opinions  s-hould  be  consid- 
ered as  authentic  and  undisputed  law,  and  whose 
decisions  should  be  received  as  legal  oracles, 
which  should  have  a  moral  weight  beyond  its 
mere  power  of  legal  coercion.  He  feared  we 
should,  by  such  rn  expansion,  have  a  system 
which  would  become  s  allow  in  propor- 
tion to  its  breadth.  He  wished  to  see  about 
one-half  this  number  of  judges,  say  sixteen, 
formed  into  state  courts  of  general  concurrent 
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jurisdiction,  and  so  raised  above  the  rest  as  to , 
be  considered  the  great  expositors  of  the  law — 
whose  decisions  should  be  published,  and  refer- 
red to  as  precedents,  and  sustain  the  reputation 
of  our  reports.  And  then  he  wished  to  have  the 
other  sixteen  judges  so  arranged  as  to  form  a 
system  of  superior  courts,  something  lik^  the 
superior  court  in  the  city  of  New- York  j  but 
local,  as  contradistinguished  from  the  state 
courts,  and  supplying  the  places  of  the  county 
courts.  With  such  a  system,  he  thought  the 
people  would  be  satisfied,  ft  was  evident  that 
in  the  improvement  of  our  judicial  system,  two 
great  points  were  necessary  to  be  altained.  One 
was,  the  enlargement  of  the  judicial  force,  so  as 
to  make  it  adequate  to  the  growing  wants  of  the 
state,  whose  population  and  business  had  now 
outgrown  its  judicial  institutions  ;  and  the  other 
was  a  more  equal  arrangement  of  these  forces 
locally  over  the  state — so  that  while  enlarging, 
we  should  avoid  centralizing  our  courts  too 
much.  It  was  desirable  to  avoid  both  extremes. 
One  of  the  great  inconveniences  in  this  state, 
had  been,  that  the  courts  in  bank  had  been  too 
much  centralized  j  and  thus  the  suitors  in  the 
extremities  of  the  state  had  been  obliged,  in 
getting  their  law  business  done,  to  be  subject  to 
doubde  expenditures.  They  had  to  transport 
their  causes,  papers  and  counsel,  one  or  two 
hundred  miles  to  the  place  where  the  court  sat. 
Now  in  improving  this  system,  it  seemed  to  him 
that  they  could  accomplish  both  objects,  of  keep- 
ing  up  the  state  courts,  as  heretofore,  in  the 
prominent,  central  points  of  the  state,  and  giv- 
ing, at  the  same  lime,  more  expansion  to  the  ju- 
diciary, by  creating,  and  distributing  to  other 
parts  of  the  state,  an  equal  number  of  local  su- 
perior courts.  By  the  erection  of  these,  of  equal 
grade,  in  effect,  with  the  state  courts,  they  would 
have  secured  all  the  substantial  objects  of  equal- 
ization  as  well  as  enlargement  of  the  courts  so 
far  as  necessary  for  practical  purposes— all  the 
advantages  of  local  courts  distributed  so  as  to 
accommodate  all  without  losing  or  lessening  the 
advantages  of  the  state  courts  as  heretofore  or- 
ganized. We  now  have  eleven  supreme  court 
judges  and  four  equity  judges  in  the  court  of 
chancery.  Now  with  one  additional  supreme 
court  judge,  this  was  judicial  force  enough  for 
the  state  courts.  The  twelve  judges  could  be 
arranged  into  sections  or  divisions  of  four  each, 
for  the  business  of  courts  in  bank,  and  all  ride 
the  circuits  in  vacations  to  hold  nisi  prius  courts; 
while  the  four  equity  judges  might  constitute  a 
state  court  of  equity  to  sit  at  four  different  pla- 
ces in  bank,  and  each  judge  in  vacation  ride  his 
equity  circuit  and  take  plea  testimony.  Then 
let  the  Additional  sixteen  judges  be  distributed 
through  the  state  under  a  similar  organization 
of  three  superior  courts  or  sections  of  a  superior 
court  of  law,  and  the  other  four  should  consti- 
tute the  superior  court  of  equity:  if  the  terms  in 
bank  of  these  superior  courts  should  be  located 
at  dillerent  points  from  those  of  the  supreme 
court,  you  would  attain  all  the  benefits  of  equal 
distribution  in  bringing  justice  home  to  the  suit- 
ors,  while  you  would  save  all  the  advantages 
and  reputation  of  ihe  state  courts  as  to  weight  of 
character  and  moral  influence.  Mr.  S.  thought 
it  would  not  do  to  break  up  our  stale,  judiciary 
into  mere  provincial  or  district  courts.  But  then 


he  must  candidly  admit  that  the  point  on  which 
he  most  essentially  differed  from  the  proposition 
brought  before  the  Convention  by  the  majority 
of  the  committee  and  by  each  of  the  minoriiy  re- 
ports was  one, that,  unless  he  was  very  much  mis* 
taken  this  Convention  would  ultimately  adopt, 
and  that  is  the  separation  of  the  law  and  equity 
jurisdiction  into  different  courts  as  heretofore, 
and  not  their  union  in  the  same  court.  Mr.  S. 
wished  to  organize  the  judiciary  so  as  to  have 
one-fourth  part  of  the  state  courts  serve  as 
equity  courts,  and  the  other  three-fourths  as  law 
courts.  He  could  not  for  a  moment  conceive 
that  it  was  wise  and  proper  in  us  to  blend  these 
jurisdictions  at  the  very  time  when  other  states, 
as  far  as  he  had  ^een  able  to  ascertain,  were 
moving  in  an  opposite  direction,  and  were  more 
and  more  separating  the  equity  from  the  law 
courts  with  a  view  to  obtain  all  the  advantages 
arising  from  a  sub-division  of  labor  and  im- 
provements of  the  science — he  could  not  think 
it  would  be  wise  in  us,  in  opposition  to  the  de- 
clared opinions  of  every  judge  he  had  .read  of, 
from  Lrrd  Bacon  down  to  Chancellor  Kent  and 
Judge  Story — to  amalgamate  those  two  jurisdic- 
tions. He  thought  it  highly  dangerous  to  con 
vert  this  standing  army  of  judges  into  so  many 
chancellors,  with  all  Ihe  arbitrary  power  of  that 
court.  We  had  long  ago  attained  to  the  separ- 
ation, and  he  thought  we  had  better  hold  to  what 
we  had  got.  We  had  got  a  certainty  in  common 
law  courts,  and  jury  trials,  and  we  ought  not  to 
hazard  this  security  by  mixing  them  up  with 
equity  powers  in  the  same  hands.  There  were, 
however,  a  good  many  things  in  the  majority 
report  which  he  should  sustain,  and  he  should 
seek  to  make  it  as  much  better  as  possible.  He 
did  not  think  it  advisable  to  bring  in  a  minority 
report.  He  knew  the  disadvantage  in  a  deliber- 
ative body  of  confusing  the  mind  by  double  im- 
ages of  varied  projects  ;  and  being  aware  that 
several  reports  were  coming  in,  he  felt  that  it 
would  be  better  to  go  in  this  qualified  way  with 
the  majority,  and  rely  on  his  good  fortune  to 
carry  amendments,  adapted  to  his  purpose,  in 
the  committee  of  the  whole  or  in  the  Convention. 
Mr.  LOOMIS  said  that  perhaps  it  would  not 
be  improper  if  he  should  follow  the  example  of 
his  associates  on  the  committee,  who  had  felt  it 
to  be  their  duty  to  address  the  Convention  and 
define  their  positions  in  this  matter.  He  desired 
to  be  understood  as  concurring  with  cordiality 
in  the  main  principles  and  leading  features  of 
the  report  of  the  committee  presented,  by  its 
chairman,  to  the  Convention  this  morning.  In 
saying  this,  however,  he  desired  to  be  under- 
stood as  not  indicating  an  opinion  that  the  re- 
port of  the  majority  was  perfect  in  its  details, 
or  that  it  contained  alt  that  he  should  desire  to 
see  embodied  in  the  Constitution,  nor  yet  that 
some  matters  of  minor  import  contained  in  it 
might  not  be  changed  with  advantage  ;  and  he 
should  feel  the  same  liberty  which  had  been 
expressed  by  his  associates  of  the  committee, 
to  ask  a  modification  of  any  part  of  it  whan 
it  should  come  under  consideration.  There 
was,  however,  one  further  view  of  tha  m  . 
ter,  and  it  was  the  principal  inducement  for 
him  to  address  the  Convention  on  this  occasion  ; 
neither  the  report  of  the  majority  nor  that  of 
any  member  as  a  minority,  as  far  as  he  had 
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heard  them,  contained  what  seemed  to  him  a 
very  desirable  provision — a  plan  for  another 
court,  a  humbler  court — a  court  of  little  preten- 
sion but  of  great  utility — one  much  more  need- 
ed in  the  transaction  of  ordinary,  necessary 
business,  than  the  higher  tribunals.  He  desired 
to  see  something  of  this  kind  provided  for  in 
the  constitution,  and  for  that  purpose  he  should 
submit,  before  he  set  down,  three  sections  taken 
from  a  judicial  system,  which  he  had  drawn  up 
in.  the  progress  of  the  labors  of  the  judiciary 
committee j  as  others  had.  He  should  not 
submit  an  entire  plan,  because  he  concur- 
red in  the  report  of  the  committee  in  its 
general  features,  but  only  as  to  this  branch 
of  it,  relating  to  a  local  tribunal.  He  would 
not  deem  this  a  proper  occasion  to  propose 
any  amendment  to  the  report  of  the  committee, 
but  rather  to  supply  what  seemed  to  him  would 
be  a  valuable  additition.  He  deemed  it  due  to 
the  Convention  and  to  himself,  that  entertaining 
the  view  he  did,  of  the  necessity  of  a  local  tri- 
bunal for  the  transaction  of  business  in  the 
country,  near  the  homes  of  persons  having  bu- 
siness to  do,  he  should  submit  it  in  advance  that 
it  might  be  examined  before  the  subject  came  up 
for  consideration.  He  proposed  to  establish  a 
simple  county  tribunal,  to  be  confined  wholly 
within  the  county — to  have  jurisdiction  of  ap- 
peals and  certiorari  from  justices'  courts,  and  al- 
so of  a  large  class  of  neighborhood  matters,  such 
as  the  partition  of  lands,  sales  of  infant's  es- 
tates, equity  powers  over  lunatics  and  drunk- 
ard's estates,  removal  of  tenants  holding  over, 
and  many  other  cases.  There  was  a  large  a- 
mount  of  this  kind  of  business  necessarily  aris- 
ing in  every  county,  which  ought  to  be  trans- 
acted in  the  neighborhood  wrhere  it  exists.  He 
proposed  in  the  three  sections  which  he  should 
offer,  to  provide  for  the  election  of  officers  to  be 
called  county  justices,  to  have  jurisdiction  of 
the  matters  to  which  he  had  alluded.  He  would 
have  two  such  county  justices  in  every  county, 
and  more  than  that  in  the  larger  counties,  to  be 
determined  by  the  legislature,  as  the  wants  of 
the  business  might  require,  but  not  to  exceed 
one  for  every  ten  thousand  inhabitants  in  such 
county.  He  did  not  propose  that  these  officers 
should  hold  county  courts  for  the  trial  of  causes, 
as  courts  of  common  pleas  are  held,  with  all  the 
form  and  expense  of  the  attendance  of  sheriff, 
crier  and  county  juries — but  to  permit  all  trials 
of  issues  of  that  kind  to  be  had  before  the  tri- 
bunal reported  by  the  committee,  at  their  cir- 
cuit courts.  But  he  designed  this  court  to 
perform  a  kind  of  county  circuit — to  try  ap- 
peals from  justices'  courts,  in  the  town  where 
they  were  first  tried — or  to  allow  parties  to 
appeal  to  this  court,  before  tried,  so  as  to 
have  it  tried  in  the  first  instance  before  a 
county  justice,  and  save  a  second  trial.  They 
might  hold  law  terms  together,  if  desired  to  set- 
tle such  questions  as  might  arise  before  them 
not  requiring  a  jury ;  but  it  seemed  to  him  well 
to  have  a  set  of  county  judges  who  would  go  to 
the  place  where  parties,  jurors  and  witnesses 
live  to  try  the  causes  as  they  might  arise,  rather 
than  incur  the  expense,  public  and  private,  of  a 
general  attendance  of  parties,  witnesses  and  ju- 
rors at  the  county  seat,  waiting  perhaps  day  af- 
ter day,  and  oftea  a  week  or  more,  for  an  op- 


portunity to  be  heard  in  these  little  matters.— 
The  sections  he  should  present  were  designed 
to  effect  these  objects,  but  10  leave  the  particu- 
lar manner  to  the  legislature.  He  felt  constrain- 
ed to  remark  that  he  differed  from  two  of  his 
associates  who  had  addressed  the  Convention 
in  presenting  tbeir  several  plans,  as  to  the  con- 
struction which  they  had  placed  upon  one  part 
of  the  report  of  the  majority  of  the  committee. 
He  had  understood  two  of  those  gentlemen  to 
attribute  to  that  report,  that  it  perpetuated  the 
distinction  between  law  and  equity  jurisdiction. 
Such  he  was  confident  was  not  the  intention  of 
the  majority  in  making  that  report.  On  the  con- 
trary,  and  he  spoke  from  his  knowledge  as  a 
member  of  that  committee  and  of  that  majority, 
it  was  not  the  intention  of  the  report  of  the  ma- 
jority to  perpetuate  that  distinction.  It  refers 
to  the  tribunals  of  law  and  equity  as  matters 
past.  It  provides  for  a  common  tribunal  to 
have  general  jurisdiction  over  the  whole  matter, 
uniting  them  as  to  the  court,  but  leaving  the 
matter  of  blending  the  practice  or  not,  to  the 
future  and  to  experience.  It  was  the  intention 
of  the  committee  to  leave  it  in  this  form  and  to 
avoid  any  provision  by  which  the  practice 
hitherto  distinct,  should  be  necessarily  kept 
separate  or  necessarily  combined.  The  sys- 
tem if  adopted  and  left  untrammelled  by 
any  unconstitutional  restrictions  in  that  re- 
spect would  work  out  its  own  result.  He  pro- 
posed that  these  county  justices  should  hold  their 
offices  for  four  years,  and  that  provision  should 
be  made  by  law  securing  their  rotation  in  office, 
so  that  all  should  not  be  elected  at  the  same 
time  after  the  first  election.  With  this  system 
of  a  local  tribunal  for  the  transaction  of  the  bu- 
siness of  the  kind  he  had  referred  to,  it  seemed 
to  him  that  the  system  proposed  by  the  commit- 
tee, of  having  but  one  state  court  to  try  all  cau- 
ses usually  tried  at  circuit  and  county  courts, 
and  combining  law  and  equity  jurisdiction,  pos- 
sessed great  advantages  over  other  plaas  propo- 
sed.  It  would  prevent  delay,  as  all  causes 
would  be  tried  in  the  same  court,  and  all  issues 
joined  in  the  county  might  be  tried  at  the  first 
circuit.  It  saves  the  necessity  of  drawing  dis- 
tinction between  the  jurisdiction  of  two  or  more 
courts,  and  for  equalizing  their  business.  But 
he  would  not  here  undertake  to  show  its  advan- 
tages. In  respect  to  courts  of  justices  of  the 
peace  as  now  organized,  he  did  not  propose  to 
take  away  or  change  their  jurisdiction— but  he 
saw  no  objection  to  permitting  litigated  causes 
in  that  court  to  be  tried,  if  one  of  the  parties 
desired,  in  a  higher  court,  in  which  one  or  both 

of  the  parties  might  have  more   confidence. 

Parties  litigant  often  suspected  the  bias  of  a  jus- 
tice of  the  peace,  before  whom  they  are  requi- 
red to  have  ther  rights  adjudicated.  This  *as 
all  the  explanation  he  deemed  it  material  to  give; 
and  when  the  subject  should  come  under  consid- 
eration,  he  intended  to  move  the  three  sections, 
which  he  now  submitted.  With  that  exception, 
or  rather,  with  that  addition,  he  again  repeat- 
ed, that  he  should  cordially  support  all  the  lead- 
ing features,  if  not  the  entire  report,  of  the  ma- 
jority of  the  committee.  * 

He  then  submitted  the  three  following  sec- 
tions:— 

J  — There  shall  be  established  a  County  Court  ia 
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each  county,  to  consist  of  two  county  justices  and  as 
uiany  more  as  the  business  of  fhe  couniy  may  require, 
but  such  number  shall  not  be  increased  so  as  to  exceed 
one  couniy  Justice  tor  every  10,000  inhabitants.  Such 
justices  shall  hold  their  offices  for  four  years.  The 
legislature  shall  fix  the  number  for  each  Couniy  at  the 
first  session  alter  ihe  adoption  of  this  constitution,  and 
such  number  may  be  increased  or  diminished  within 
the  above  prescribed  limits  at  every  fifth  sessLn  of  ihe 
legislature  thereater  and  at  no  other  time. 

§  —  The  county  courts  shall  have  such  original  and 
appellate  jurisdiction  as  maybe  prescribed  by  law,  and 
the  trial  of  issues  of  fact  and  o  appeals  from  justices' 
courts  may  be  had  before  any  one  of  such  county  justi 
ces  in  any  town  where  the  parties  reside  or  the  cause 
of  action  arose,  or  in  an  adjoining  town  or  else- 
where as  may  be  diree'ed  by  law.  Two  or  more  law 
terms  shall  be  held  before  such  justices  in  every  coun 
ty  each  year  The  legislature  may  confer  on  one  or 
more  of  the  county  justices,  the  judicial  powers  and 
duties  of  surr  gate  and  such  other  powers  and  juris- 
distion  in  law  and  equity,  s-ubordinaie  to  the  supreme 
court,  as  it  nftty  deem  expedient. 

§  —  The  county  justices  shall  be  elected  by  the  peo- 
ple of  the  several  counties,  at  sucn  times  and  in  such 
manner,  to  be  prescribed  by  law,  as  shall  ensure  rota- 
tion in  office;  and  for  i  hat  purpose,  part  of  the  justices 
at  first  elected  in  each  county,  shall  hold  for  periods 
less  than  four  years,  to  he  determined  between  them 
by  lot,  under  the  supervision  of  the  board  of  supervi- 
sors Vacanc  es  occurring  by  death  or  otherwise,  shall 
be  filled  for  the  residue  of  the  term  unexpired,  by  the 
appointment  by  the  board  of  supervisors. 

Mr.  BROWN"  said  he  desired  that  the  report 
of  the  committee  should  go  out  to  the  country, 
accompanied  by  some  views  of  his  own,  in  re- 
gard to  the  subjects  it  embraced,  and  with  the 
indulgence  of  the  Convention,  he  would  present 
them  now.  With  the  proposition  of  the  honor, 
able  member  from  Herkimer  to  reform  the  Jus- 
tices' courts,  he  could  not  concur.  As  now  or- 
ganized, these  courts  had  not  been  the  subject  of 
any  just  complaint.  They  settled  many  contro- 
versies, and  disposed  of  a  large  amount  of  liti- 
gation, with  a  very  small  consumption  of  the 
time  of  suitors,  jurors  and  witnesses,  and  no  ex- 
pense whatever  to  the  public.  He  was  not  a- 
ware  of  any  useful  reform  which  could  be  ap- 
plied to  them,  and  he  would,  therefore,  suffer 
them  to  remain ,  as  they  now  are,  subject  to  such 
modifications  as  time  and  future  experience, 
may  point  out.  In  regard  to  the  surrogate's 
courts,  he  would  have  them  substantially  as  they 
now  are,  with  two  exceptions.  The  proof  of  a 
will  before  the  surrogate,  so  far  as  real  proper- 
ty is  concerned,  was  of  no  value  whatever. — 
Months — he  might  say,  years — were  some  times 
consumed  in  the  proof  of  wills  at  great  expense 
to  the  parties  in  interest,  and  in  respect  to  any 
real  estate  claimed  under  or  affected  by  the  in- 
strument, the  question  was  as  open  to  be  contro- 
verted after  the  decree  as  it  was  before.  He 
would,  therefore,  remove  this  defect,  by  trans- 
ferring all  issues  upon  the  due  execution  of  wills 
or  codicils  as  soon  as  they  were  formed,  into  the 
supreme  court  for  trial  and  final  adjudication. 
The  other  exception  which  he  took,  was  to  the 
manner  of  the  surrogate's  compensation.  This 
is  derived  from  fees,  taken  from  suitors  and  the 
estates  of  deceased  persons,  taxed  usually  by 
the  surrogates  themselves.  Such  a  mode  of 
compensation  leads  to  many  abuses,  and  much 
injustice — visited  too  often  upon  those  who  had 
no  means  of  redress.  The  judiciary  committee 
proposed  to  make  the  surrogate  a  salary  office, 
and  with  those  two  reforms,  those  courts  would 
occupy  a  most  useful  place  in  the  judicial  ad- 
ministration.   The  work  entrusted  bv  the  Con- 


vention to  the  judiciary  committee,  was  one  of 
great  magnitude  and  surrounded  with  many  dif- 
ficulties. To  frame  a  judicial  system  for  a  great 
and  growing  state,  which  should  prove  effectu- 
al to  the  protection  and  preservation  of  the  nu- 
merous and  complicated  interests  committed  to 
its  charge,  is  a  work  upon  which  lion,  gentle- 
men might  well  entertain  a  conflict  of  opinion. 
And  if  the  report  which  they  had  submitted, 
through  their  chairman,  did  not  in  all  its  details 
and  minor  parts  command  the  concurrence  of  all 
the  members  of  the  committee,  he  hoped  it 
would  encounter  no  disfavor  on  that  account. — 
The  result  of  the  deliberations  of  a  committee 
so  numerous — and  indeed  the  result  of  the  de- 
liberations of  the  Convention  itself — must,  to 
some  extent,  be  brought  about  by  compromise. 
Entire  unanimity  wras  wrholIy  out  of  the  ques- 
tion. All  governments  of  opinion  were  govern- 
ments founded  upon  compromises.  And  unless 
the  members  of  the  Convention  were  prepared 
to  yield  their  preferences  for  particular  objects, 
to  a  limited  extent,  as  the  members  of  the  judi- 
ciary committee  had  done  in  framing  their  re- 
port, all  hope  of  the  introduction  of  useful  and 
wholesome  reforms,  into  our  system  of  govern- 
ment, must  for  the  present  be  abandoned.  It 
afforded  him  great  satisfaction  to  know,  that 
upon  ail  the  prominent  features  of  the  report, 
there  was  no  difference  of  opinion.  The  neces- 
sity for  a  large  increase  of  the  judicial  force, 
and  for  the  separation  of  that  force  and  its  dis- 
tribution over  the  territory  of  the  state,  was  too 
apparent  to  admit  of  any  doubt.  How  that  force 
should  be  created,  what  it  should  be  denominat- 
ed— what  should  be  its  powers  and  duties — when 
and  where  those  powers  should  be  exerted, 
and  how  those  duties  should  be  performed,  and 
for  what  periods  of  time  they  should  be  exercis- 
ed, were  questions  upon  which  the  committee 
did  entertain  some  differences  of  opinion.  But 
many  of  these  differences  were  such  as  could  be 
reconciled  without  compromising  established 
principles.  The  first  leading  proposition  of  the 
report  is  the  creation  #f  thirty-six  judges,  for 
the  supreme  court  and  the  court  of  appeals. — 
His  own  judgment  was,  that  the  number  should 
be  increased  to  forty.  Such  was  his  judgment 
at  the  commencement  of  the  session,  and  all  the 
protracted  discussions  in  committee,  and  all  the 
statistics  furnished  the  Convention  had  served 
to  confirm  that  judgment.  All  the  business  now 
done  in  the  court  of  errors,  in  the  supreme 
court,  the  court  of  chancery,  and  the  courts  of 
common  pleas,  are  to  be  imposed  upon  these 
judges.  The  Convention,  he  thought,  would 
concur  with  him,  that  the  number  was  barely 
sufficient  for  the  duties  to  be  performed.  The 
second  leading  proposition  of  the  report  of  the 
committee,  was  the  separation  of  the  state  into 
eight  judicial  districts  with  general  and  special 
terms  of  the  court  to  be  held  in  each  district. — 
This  second  proposition  was  a  necessary  con- 
sequence of  the  first.  For  it  was  apparent, 
if  the  unity  of  the  court  was  to  be  maintained, 
and  the  judges  all  to  sit  at  one  time  and  in  one 
place  as  they  now  do,  an  increase  of  the  judt-  * 
cial  force  was  useless  and  unnecessary.  No 
useful  or  beneficial  application  of  the  addition- 
al force  can  be  made  until  it  is  severed  and  sep- 
erated,  and  properly  distributed.     He  was  not 
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insensible  to  the  advantage  resulting  from  the 
unity  of  the  court.      Nothing  but  the  severest 
necessity  could  justify  its  seperation  into  distinct 
parts  or  benches   acting  independently  of  eaeh 
other.      Harmony  of  action,   uniformity  of  de- 
cision, the  dignity  and  the   influence  which  be- 
longed to  a  united   and  indivisible  tribunal  are 
objects  which  cannot  be  too  highly  valued.     He 
would  submit  to  many  inconveniences  and  make 
many  sacrifices  in   order  to  attain  them.      But 
in  a  state  like  ihis,  with  its  vast  population,  its 
growing  business,  its  wide  territory,  its  foreign 
and  domestic  commerce,  the   enterprise  and  di- 
versified pursuits  of  its  people,  the  unity  of  the 
Supreme  Court,  is  no  longer  compatible,   with 
the  due   administration  of   justice.      We  must 
therefore  submit  to  see  the  court  separated  in  the 
manner  proposed  in  the  report,  and   its  terms 
held  in  the  various  judicial  districts  of  the  state. 
In  no  other  way  can  civil  rights  be  asserted  and 
property  made  secure   by  means  of  our  courts 
of  justice.     The  third  leading  proposition  of  the 
report  is  to  unite  the  common  law  and   equity 
jurisdictions  in  the  same  tribunal.    This  feature 
of  the  leport  had  his  entire  approbation,  and  in 
this  respect  he  was  sorry  to  find  himself  at  va- 
riance with   his  friend  from  Essex,    (Mr.  Sim- 
mons.)      He   was  aware   of   the  force  of  that 
gentleman's  influence  whenever  he  chose  to  ex- 
ert it.      But  with   the   opinion  of  some  of  the 
ablest  English  judges  concurring   with  that  of 
the  committee — with  the  successful  example  of 
some  of  the  English  courts — the  Supreme  Court 
of  the  United  States, the  courts  of  several  of  the 
stales  of  the  Union,  and  the  equity  powers  ex- 
ercised  by  the  circuit  judges  of  our  own  state  for 
the    last   twenty    years,    he    was    encouraged 
to  look  for  the  happiest  results  from  this  propo- 
sition of  the  report.    He  would  refer  in  this  con- 
nection to  another  recommendation  of  the  re- 
port, which  he  was  sure  would   command  the 
approbation  of  every  member  of  the   Conven- 
tion— that  was  the  duty  imposed  upon  the  judges 
to  take  the  testimony  iniquity  causes  the  same 
as  in  cases  at  common  law.   This  provision  will 
remove  one  of  the  principal  causes  of  the  delays 
which  mark  the  progress  of  a  chancery  suit. — 
He  had  alvpys  regarded  the  practice  of  taking 
testimony  before  an  examiner  as  an  enormous 
abuse  and  a  perversion  of  justice.     It  was  op- 
pressive upon  the  judge  or  officer  whose  duty  it 
was  to  try  the  cause  •   it   was  oppressive  upon, 
and  oftentimes  ruinous  to   the  suitor  who  paid 
the  expenses,  and  benefited  no  human  being  but 
the  examiner  who  wrote  down  the  testimony. — 
While  his  honorable  friend  (Mr.  Ruggles)  was 
the  Vice  Chancellor  of  the  second  circuit  he  had 
seen  vast  bundles  of  depositions  brought  before 
him  upon  the  hearing  of  a  chancery  cause,  the 
bare  sight  of  which  was  sufficient  to  correct  all 
unhappy  aspirations  after  the  judicial  office. — 
The  expense  of  taking  the  evidenee  in  this  form 
sometimes  amounts  to  many  hundred  dollars; 
and  if  he  was  not  mistaken  the  gentleman  from 
Oneida  brought  to  the  notice  of  the  committee  a 
case  where  the  expenses  amounted   to  several 
thousand   dollars  for  examiners'  fees  alone. — 
When  the  judicial  administration  becomes  pro- 
ductive of  such  results,  it  fails  to  preserve  the 
interests  committed  to  its  charge.    The  duties 
which  the  government  owes  to  the  citizen  are  to 


protect  him  in  the  enjoyment  of  life,  liberty  and 
property.     But  if  property  cannot  be  preserved, 
if  civil  rights  cannot   be  enforced  or  defended 
without  such  enormous  burthens  and  expenses, 
he  submitted  whether  the  government  had  not 
failed  to  fulfil  one  of  the  principal  ends  for  which 
it  was  instituted.     The  fourth  leading  proposi- 
tion of  the  report  is  the  abrogation  of  the  courts 
of  common  pleas.     With  very  few  exceptions, 
these  courts  have  long  since  lost  the  public  con- 
fidence.    Holding  their  terms  three  or  four  times 
a  year,  they  necessarily  impose  large  expenses 
upon  the   county  treasuries,  in  addition  to  the 
loss  of  time   to   parties,  witnesses  and  jurors, 
without  any  corresponding  benefits.     Imperfect 
in  their  organization,  feeble  in  their  administra- 
tion, few  will  behold  their   abrogation  with  re- 
luctance or  regret.     The  fifth  proportion  of  the 
report  is  one  upon  which  the  committee  had  no 
divided  opinion.     It  is  the  provision  for  perma- 
nent salaries  to  judicial  officers,  and  the  prohi- 
bition   to   take  fees  or  perquisites.     He  had  no 
desire,  in  the  mode  of  appointing  the  judges,  to 
put  them  beyond  the  reach  or  influence  of  pub- 
lic opinion;  but  in   regard  to    the   duration   of 
their  official  terms,  the  security  in  which  those 
terms  should  be  enjoyed,  and   the   liberality  of 
their  compensation,  he  would  have  them  wholly 
independent.     He  would  have  them  untouched, 
untainted   and   uncontaminated  by  a  miserable 
traffic   in  the  fees   of  office.      Nothing  in  his 
judgment  tended  so  much  to  lessen  the  dignity 
and  impair  the  influence   of  the  judicial  office, 
or  to  bring  reproach  upon  judicial   administra- 
tion, as  this  system  of  compensation   by  fees. 
All  the  propositions  to  which   he  had  referred 
had  the  approbation  of  a  large  majority  of  the 
committee,  and  if  they  could  be   embodied  into* 
the  constitution  by  a  concurrence  of  a  majority 
of  the  Convention,  he  was   sure   they  would  be 
attended  with  the  happiest  results-     There  were 
some   other  provisions  which  he  should  havd 
been  glad  to  have  seen   engrafted  upon  the  re- 
port.    It  was   his  wrish  that  the  terms  of  the 
Court  of  Appeals  and  the  terms  of  the  Supreme 
Court  should  be  justly  distributed  amongst  the 
proposed  judicial  districts  by  constitutional  pro- 
vision.    It  was  far  easier  and  more  appropriate 
for  the  courts  to  follow  the  people,  than  lor  the 
people  to  follow  the  courts;  and  he  hoped  to  see 
the  time  when  the  necessity  of  sending  causes 
from  one  extremity  of  the  state  to  another,  for 
argument  and  decision  would  no  longer   exist. 
Provision  should  also  have  been  made  in  the  re- 
port for  the  election    and  compensation    of  a 
clerk  of  the  supreme  court  for  each  of  the  eight 
judicial  districts.     In  addition  to  their  duties  up- 
on  the  common  law  side  of  the  court,  they  will 
be  required  to  perform  all  the  duties  now  perfor- 
med by  the  registers   and  clerks   in  chancery  — 
The  office  will   be  one  of  great  responsibility, 
requiring  more  than  common  ability.     He  hoped 
the  Convention  would  make   them  elective,  and 
remunerate  them  by  salaries.    The  fees  of  the 
clerks  of  the  supreme  court  had  heretofore  been 
the  subject  of  some  complaint,  and  of  some  leg- 
islation.   The  people  of  the   state  had  seen — 
what  he  hoped  they  might  never  see  again — 
judges  come  down  from  the  bench,  to  reap  those 
rich  rewards  as  mere  clerks  of  their  own  courts 
which  legislation  denied  to  learning  and  to  in- 
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tellectual  labor  of  the  highest  order.  As  a 
means  or  measure  of  compensation,  fees  were 
justly  obnoxious  to  many  objections.  They 
are  the  legitimate  offspring  of  monarchical  gov- 
ernment,  and  are  often  the  source  of  the  most 
flagrant  abuses.  They  afford  the  only  measure 
of  compensation  by  which  the  real  amount  re- 
ceived is  concealed  from  public  observation  and 
large  contributions  levied  upon  the  labor  of  the 
people,  without  their  consent.  Under  an  admin- 
istration of  government  designed  to  benefit  all 
alike  the  standard  of  compensation  for  public 
services  should  be  known,  and  established  by 
law,  and  the  temptation  to  multiply  unne- 
cessary  services  and  to  make  unjust  and  il- 
legal exactions  should  ^ways  be  withheld. — 
The  report  of  the  committee  omitted  ano- 
ther provision  which  he  hoped  might  still 
be  inserted.  He  alluded  to  a  commission 
to  be  composed  of  competent  men  to  dis- 
pose of  the  unfinished  busines  in  the  Su- 
preme Court  and  the  Court  of  Chancery.  It 
had  been  said  before  tho  committee — with  what 
degree  of  truth  he  was  unable  to  say — that  there 
were  at  this  moment  some  1500  litigated  causes 
ready  for  hearing  pending  and  undetermined  in 
those  two  courts.  The  number  was  doubtless 
very  large.  This  vast  accumulation  of  unfin- 
ished business  will  derive  newr  accessions  dur- 
ing the  coming  year  and  will  become  a  subject 
of  serious  public  concern.  Suitors  whose  pro- 
perty is  dependant  upon  or  locked  up  in  those 
causes  have  a  right  to  look,  and  do  look,  to  this 
Convention  for  relief.  Shall  this  business  be 
thrown  upon  the  tribunals  we  propose  to  estab- 
lisn,  or  shall  provision  be  made  without  any  de- 
lay to  dispose  of  it  before  the  time  appointed 
for  the  new  constiiution  to  take  effect,  which 
will  not  be  sooner  than  the  first  of  January, 
1848.  He  would  greatiy  prefer  the  latter  alter- 
native. To  say  nothing  of  the  injustice  which 
would  be  done  to  the  new  system  by  thrusting 
upon  it  at  the  commencement  all  the  accumula- 
tions of  past  years,  it  wras  due  to  the  parties 
interested  in  those  suits  and  to  the  wholesome 
administration  of  justice  itself  that  they  should 
be  heard  and  determined  at  an  earlier  day. — 
He,  therefore,  hoped  that  authority  would  be 
given  to  the  Governor  or  to  the  Governor  and 
Senate,  the  moment  the  new  constitution  is  rati- 
fied and  adopted  by  the  people,  to  appoint  a 
commissioner  to  hear  and  determine  causes  de- 
depending  in  the  Supreme  Court,  and  another 
commissioner  to  hear  and  determine  causes  de- 
pending in  the  Court  of  Chancery — the  judg- 
ments or  decrees  of  the  commissioners  to  have 
the  same  effect  as  if  pronounced  by  the  judges 
or  chancellor  themselves.  And  all  the  powers 
of  the  commissioners  to  cease  at  the  time  ap- 
pointed ior  the  new  constitution  to  take  effect. 
By  this  plan  a  large  portion  of  the  unfinished 
business  would  be  dispose*  of  and  the  new  sys- 
tem go  into  operation  unoppressed  by  the  ac- 
cumulations of  past  years.  There  is  a  large  a- 
mount  of  money,  the  property  of  suitors,  in- 
fants,  married  women,  widows,  persons  of  un- 
sound mind,  and  unknown  and  absent  owners  of 
real  estate,  in  the  custody  or  under  the  control 
of  the  various  courts  of  record  in  the  state. — 
In  the  Court  of  Chancery  alone  it  amounts  to 
near  three  millions  of  dollars,  but  how  much 


remains  with  the  other  courts  the  documents 
before  the  Convention  do  not  disclose.  This 
fund  is  invested  in  the  trust  company  deposited 
in  banks  or  loaned  out  upon  the  security  of  bonds 
and  mortgages.  The  government  by  its  agents 
and  instruments — the  courts  of  law  and  equity — 
has  und«i  taken  the  management  of  this  large 
property,  and  should,  in  his  judgment,  be  re- 
sponsible for  the  due  and  faithful  execution  of 
the  trust,  yet  while  a  large  portion  of  this  mo- 
ney comes  into  the  custody  of  the  courts  with- 
out the  agencey  or  the  assent  of  the  owners, and 
constitutes  in  many  instances  the  sole  support 
of  age  and  infancy  and  those  borne  down  and 
rendered  helpless  by  physical  and  mental  in- 
firmity, it  cannot  be  controverted  that  should  the 
fund  be  lost  or  wasted  by  the  failure  of  the  trust 
company,  the  banks,  the  insufficieney  of  the 
bonds  and  mortgages  or  the  mal-conduct  of  the 
officers  of  the  courts,  the  importunate  and  help- 
less owners  would  find  themselves  without  the 
shadow  of  a  remedy.  The  state  is  constantly 
borrowing  money  at  interest,  and  must  continue 
to  be  a  borrower  for  money  years  to  come.  It 
could,  therefore,  use  this  fund  writh  profit  to  it- 
self and  with  manifest  advantage  to  those  to 
whom  it  belongs.  He  therefore,  hoped  to  see 
embodied  into  the  constitution  about  to  be  fra- 
med, and  which  should  have  been  a  part  of  this 
judicial  report,  a  provision  by  virtue  of  which 
the  state  shall  take  into  its  own  hands  the  fund 
to  which  he  referred,  and  hold  the  same  upon 
such  terms  and  at  such  rate  of  interest  and  un- 
der such  regulations  as  the  legislature  may  pre- 
scribe. The  security  of  the  money,  and  the  sta- 
bility of  the  government  would  then  become 
identical :  they  would  stand  or  fall  together,  and 
the  state  would  then  become — what  every  free 
state  should  be — the  protector  and  the  preserver 
of  the  property  and  interests  of  those  whose  age 
or  infirmities,  or  whose  peculiar  condition  in 
society  puts  it  out  of  their  power  to  protect 
themselves.  He  would  disturb  no  vested  inter- 
ests, nor  introduce  any  sudden  or  inconvenient 
changes  in  regard  to  these  funds,  but  he  would 
by  prospective  provisions  take  away  the  insta- 
bility and  insecurity  which  under  our  present 
laws  too  often  await  upon  the  fortunes  and  sub- 
sistence of  those  who  may  find  themselves  sud- 
denly bereaved  of  their  parents  and  protectors. 
He  understood  that  an  Hon.  friend  of  his  (Mr. 
WHrTE)  designed  at  the  proper  time  to  submit 
an  amendment  of  this  kind.  He  hoped  that 
gentleman  would  do  so  now,  that  it  might  be 
printed  and  made  public  with  the  report  of  the 
committee.  The  very  able  and  lucid  exposition 
which  the  chairman  of  the  committee  (Mr. 
Ruggles)  had  made  to  the  Convention  rendered 
it  unnecessary  that  he  should  say  more  than  to 
express  his  sincere  belief  that,  should  the  pro- 
posed judicial  system  be  adopted  even  in  a  mo- 
dified form,  it  would  confer  benefits  upon  the 
people  of  the  state  in  the  prompt,  economical 
and  enlightened  administration  of  the  law, 
which  would  more  than  compensate  them  for  all 
the  time  lost  and  expense  incurred  in  calling 
th  s  Convention. 

Mr.  WHITE  offered  the  following  additional 
section,  which  he  said  he  should  at  the  proper 
time  move  to  add  to  this  report  — 
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$  — .  The  legislature  shall  provide  by  law  that  all 
moneys  in  the  custody  or  under  the  control  of  any  of 
the  courts  of  law  or  equity,  for  the  benefit  of  suitors 
and  others,  at  the  time  this  Constitution  shall  take  ef- 
fect i  an  I  all  moneys  which  shall  thereafter  be  paid 
into  any  of  the  courts  of  record  of  the  slate,  for  ihe 
benefit  of  suitors  and  others,  shall  bex  piid  into  the 
treasury  of  the  state,  at  such  times  and  under  such 
regulations,  and  to  be  held  by  the  state  for  the  benefit 
of  such  suitors  und  others,  at  such  rate  of  interest  as 
the  legislature  may  prescribe. 

Mr.  TALLMADGE  moved  that  all  the  re- 


ports  be  printed,  the  usual  number  and  500  ex 
tra  copies,  (1300.) 

Mr.  CROOKER  suggested  that  1600  would  be 
desirable. 

Mr.  TALLMADGE  assented,  and  so  amend- 
ed his  motion.    Agreed  to. 

The  Comptroller  transmitted  an  answer  to 
the  resolution  offered  by  Mr.  F.  F.  BACKUS, 
as  to  the  value,  &c,  of  the  canals,  &c. 

The  Convention  then  adjourned. 


MONDAY,  AUGUST  3. 


Prayer  by  the  Rev.  Mr.  Meyer. 
FUNDS  IN  CHANCERY. 

Mr.  MANN  called  for  the  consideration  of  the 
fallowing  resolution,  which  he  offered  some 
days  ago: — 

Resolved,  That  the  Chancellor  of  this  State  be  re- 
quested to  direct  the  Register,  Assistant  Register  and 
Clerks,  to  furnish  to  this  Convention  the  separate  and 
distincc  items,  with  the  names  of  all  the  estates,  heirs, 
owners  and  parties  claiming  and  interested,  for  whose 
benefit,  and  for  what  purposes  the  funds  are  held,  whe- 
ther in  trustor  otherwise,  with  the  dates  of  the  receipt 
of  all  the  funds,  comprising  and  making  the  aggregate 
amount  reported  or  furnished  in  this  Convention  by  the 
Chancellor,  as  subject  to  the  order  and  control  of  the 
Court  of  Chancery,  up  to  January,  1S46. 

Mr.  M.  said  it  was  very  desirable  that  the  re- 
solution should  be  adopted,  that  it  might  be 
known  to  whom  the  large  amount  of  funds  and 
property  in  Chancery  belonged. 

Mr.  SIMMONS  doubted  the  propriety  of  ex- 
posing the  facts  which  the  passage  of  this  reso- 
lution would  elicit. 

Mr.  TOWNSEND  hoped  the  resolution  would 
be  sent  to  a  committee. 

Mr.  BASCOM  had  doubts  about  the  propriety 
of  adopting  the  resolution.  An  answer  would 
be  voluminous,  and  he  doubted  whether  it  was 
necessary  for  the  basis  of  any  action  by  the  Con- 
vention. There  was  one  branch  of  the  subject 
upon  which  he  would  like  more  information  than 
contained  in  the  Chancellor's  report.  He  would 
like  a  more  detailed  statement  in  relation  to  what 
is  described  as  "  floating  balances,"  or  "floating 
fund."  This  fund,  as  would  be  seen  by  the 
Chancellor  s  report,  was  now  nearly  $166,000. 

In  the  1st  Circuit  it  was $86,534  18 


2nd 
3rd 
4  th 
5th 
6th 
7th 
8th 


39,167  37 
2,918  17 
l,fi79  39 
8,799  47 
167  64 
9,36S  08 

16,037  09 


This  floating  fund  was  made  up  of  funds  of 
suitors,  deposited  by  order  of£he  court.  It  was 
kept  in  banks,  at  interest,  until  it  was  more  per- 
manently invested  or  paid  over  to  those  entitled 
to  it.  If  he  was  not  misinformed,  the  interest 
that  had  accumulated  upon  these  deposites  in 
bank,  or  a  part  of  it  at  least,  had  been  used  for 
the  purchase  of  books  for  the  Chancellor's  or 
Vice- Chancellors'  libraries,  and  for  other  pur- 
poses, in  which  suitors,  to  whom  the  m#hey  be- 
longed,  had  no  particular  interest.  It  might  be 
right  to  use  the  interest  accumulating  upon  the 
funds  of  individual  suitors,  for  such  purpose, 


but  he  cou.d  not  understand  why  it  was  so.  He 
had  drawn  an  amendment  which  he  had  thought 
of  offering  to  the  resolution,  to  call  out  inform- 
ation in  relation  to  this  floating  fund  ;  but  as  he 
had  some  doubts  as  to  its  necessity  or  propriety, 
and  as  he  did  not  to  wish  to  embarrass  the  res- 
olution, he  would  not  now  offer  it.  He  would 
like  the  information,  but  he  did  not  see  clearly 
what  action  we  could  take  upon  the  subject, 
when  we  should  have  obtained  it. 

Mr.  SIMMONS  had  not  heard  a  resolution 
offered  that  appeared  to  him  so  irrelevant  to 
their  business.  It  was  improper,  inasmuch  as 
it  would  be  the  means  of  causing  the  people  to 
entertain  erroneous  ideas  of  the  Court  of  Chan- 
cery, and  because  all  the  information  sought  for 
was  in  the  legislative  documents.  If  any  por- 
tion  of  the  money  had  been  expended  in  the  pur- 
chase  of  books,  the  gentleman  from  New  York 
might  rely  upon  it  that  it  was  done  under  the 
authority  of  law.  But  if  these  details  should  be 
obtained,  what  was  to  be  done  with  them?  The 
Convention  could  not  legislate  upon  them.  He 
hoped  the  gentleman  would  not  press  his  mo. 
tion. 

Mr.  MANN  said  the  information  was  wanted 
by  the  people.  The  Convention  had  called  for 
and  obtained  aggregate  reiurns  and  of  what  use 
were  they?  He  desired  to  have  the  items  ;  and 
he  had  heard  the  expression  of  a  general  anxie- 
ty  to  obtain  the  details.  ♦ 

Mr.  MURPHY  was  anxious  to  have  some 
reason  for  this  call,  more  satisfactory  than  the 
one  which  had  been  given.  If  this  was  anything 
which  was  connected  with  the  business  of  the 
Convention,  it  would  be  proper  to  pass  the  re- 
solution ;  but  from  the  explanation  of  the  gen- 
tleman from  New  York,  it  appeared  that  the 
simple  object  was  to  gratify  what  thegentleroan 
called  the  public  curiosity.  It  might  be  that  it 
was  desired  to  publish  a  statement  of  unclaim- 
ed funds,  that  their  existence  might  be  made 
known  to  those  to  whom  they  belonged,  that 
they  might  make  application  for  them,  as  was 
the  ptactice  in  relation  to  unclaimed  dividends 
in  Banks.  But  he  should  object  if  the  object 
was  to  spread  before  the  public  the  private  in- 
terest of  individuals  in  the  court  of  chancery,  to 
satisfy  the  curiosity  of  some  men  who  had  a  de- 
sign on  those  funds.  He  thought  this  was  not 
the  legitimate  business  of  this  Convention,  and 
he,  therefore,  moved  the  reference  of  this  resolu- 
tion to  the  Judiciary  committee.  # 
The  motion  to  refer  was  agreed  to. 


385 


Mr.  CHAMBERLAIN  presented  a  petition 
from  citizens  of  Madison  county,  in  relation  to 
the  revenues  and  canals  of  the  state.  Referred 
to  the  committee  of  the  whole,  having  in  charge 
Mr.  Hoffman's  report  on  that  subject. 
STATE  OFFICERS. 
The  Convention  then  wc  nt  into  committee  of 
the  whole,  and  again  took  up  the  report  of  the 
sixth  standing  committee,  Mr.  JONES  in  the 
chair. 

The  question  was  on  striking  out  in  the  first 
section  the  provision  for  salaries. 

Mr.  STRONG  believed  that  this  question  of 
salaries  would  have  to  be  decided  here  in  Con- 
vention, or  otherwise  it  would  become  a  fruit- 
ful source  of  electioneering,  and  state  officers 
would  be  elected  upon  the  principle  of  high  and 
low  salaries  and  before  election  the  candidates 
would  be  interrogated  as  to  whether  they  were 
in  favor  of  iiigJi  sahries  or  low  ones,  and  unless 
they  conjd  take  the  course  of  gentlemen  from 
Ntr.7-York,  and  answer  both  ways,  it  would 
lead  to  a  reduction  below  a  fair  rate.  He  was 
for  giving  fair  salaries,  and  having  them  fixed 
and  permanent,  and  not  fluctuating  by  change 
of  parlies.  He  believed  the  people  had  more 
confidence  in  this  Convention  than  they  would 
have  in  the  next  legislature,  and  it  was  our  duty 
to  determine  this  question  and  relieve  the  legis- 
lature from  the  duty  of  fixing  the  salaries  of 
some  50  officers,  and  from  the  crowd  of  lobby 
agents  who  would  besiege  them  for  an  increase 
of  the  salaries  of  their  friends. 

Mr.  MARVIN  offered  the  following  as  a  sub- 
stitute for  the  matter  to  be  struck  out  : 

"  Each  of  the  officers  in  this  article  named  shall  at 
stated  times  receive  for  his  services  a  compensation 
which  shall  not  be  increased  or  diminished  during  the 
term  for  which  he  shall  have  been  elect.* d;  nor  shall 
he  receive  to  his  use  any  fees  or  perquisites  of  office." 

Mr.  PERKINS  believed  this  amendment 
would  substantially  reach  his  object  in  the  re- 
port which  he  had  submitted  on  Saturday. — 
And  after  some  explanations  he  assented  to  it. 
His  views  in  differing  from  the  majority  report 
were  that  in  the  course  of  a  long  period  of  time, 
changes  in  the  value  of  money,  and  the  expenses 
of  living,  would  take  place,  rendering  a  change 
in  the  amount  of  salaries  necessary.  Again, 
if  these  salaries  were  fixed  in  the  constitution, 
it  would  lead  to  lengthened  discussion  among 
the  people  in  regard  to  thetn,  and  by  this  means 
their  attention  would  be  withdrawn  from  the 
more  important  principles  of  government.  He 
was  willing  for  his  own  part,  to  trust  this  mat- 
ter to  the  legislature.  In  his  section  of  the 
state  there  had  been  no  complaint  at  any  time 
"Si  regard  to  the  amount  of  the  salaries  of  state 
officers,  and  he  did  not  believe  there  was  any 
such  feeling  among  the  people  generally.  It 
had  been  urged  against  giving  this  matter  to  the 
legislature,  that  the  efforts  of  partizans  would 
be  directed  against  these  state  officers,  by  at- 
tempts  to  reduce  their  salaries  But  by  taking 
it  out  of  the  power  of  the  legislature  to  reduce 
or  to  enlarge  the  salaries  of  officers  during  their 
term,  this  objection  would  be  removed.  While, 
by  this  privilege  of  fixing  them  in  prospective, 
when  found  too  limited  or  too  large,  they  might 
be  corrected  in  regard  to  those  who  were  to  re- 
ceive them  in  succeeding  terms.    The  action  of 
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the  legislature  had  heretofore  been  governed  by 
great  propriety,  and  the  salaries  given  were  /air 
and  equal.  He  was  still  willing  to  give  this 
power  into  their  hands,  believing  that  they 
would  perform  the  duty  with  well-considered 
and  just  attention  to  the  merits  of  the  matter. 

Mr.  NICHOLAS  said,  as  a  member  of  com- 
mittee No.  Six,  he  had  differed  with  the  majori- 
ty  of  the   committee  on  the  subject  of  salaries, 
and  reserved  his  right  to  object  to  the  salaries  of 
the  state  officers  being  fixed  in  the  constitution. 
He  believed  this  to  be  a  legislative  duty,  and  he 
wished  to  devolve  it  upon  the  legislature,  and  as 
we  had  commenced  this  system  in  regard  to  the 
salary  of  the  Governor,  he  thought  we  had  bet- 
ter  adopt  the  same  rule  in  all  cases.   It  has  been 
said  that  we   have   already  deviated  from  this 
rule  in  regard  to  the  pay  of  the  legislature,which 
we  have  specified  in  the  constitution,  but  they 
are  not  analogous  cases  for  the  reason  that  the 
legislature  would  fix  their  own  compensation,  if 
it  is  not  limited  in  the  constitution,  and  there  is 
certainly  a  propriety  in  the  compensation  of  the 
chief  agents,  the  representatives  of  the  people, 
being  determined  by  the  people  themselves  thro* 
the  constitution,   leaving  it  to  their  representa- 
tives to  decide  what  shall   be  the   compensation 
of  all  other  officers  of  the  stale.     The  duties  of 
these  officers  will   necessarily  vary.      There  is 
now,  and  it  is  proposed  to   continue  a  material 
disproportion  in  the  compensation  of  these  de- 
partments, and  perhaps   as  great  in  their  labor 
and   responsibility.      Now  if  the  latter  should 
hereafter  be  changed — if  the  labors  and  respon- 
sibilities of  one  department  are  diminished,  and 
those  of  another  increased,   their  relative  com- 
pensation should  undergo  the  same  change.    In- 
sert the  salaries  in  the  constitution,  and  you  pre- 
clude the  possibility  of  future  necessary  altera- 
tions, as  well  in  the  duties  of  these  departments 
as  in  the  salaries.      Mr.   N.  need    not  allude  to 
the  fluctuations  in  the  value  of  labor,  property, 
subsistence  and  money  itself,   which  render  it 
difficult  to  decide  now  what  will  be  proper  sala- 
ries for  the  next  quarter  of  a  century.    He  could 
not  see  the  danger  predicted  by  gentlemen  here, 
if  this  question  of  salaries  is  left  to  the  legisla- 
ture, that  it  will  become  an  issue  which  will  in- 
fluence your  elections;  that  candidates  for  the 
legislature  will  be  brought  forward  with  refer- 
ence to  the  salaries.      He   (Mr.  N.)   feared  no 
such  result.     If  the  constitution  leaves  the  ques- 
tion with  the  legislature,  there  will  be  no  danger 
of  salaries  extravagantly  high,  and  the  people  of 
this  state  would  not  approve  of  insufficient  com- 
pensations. They  know  very  well  that  to  secure 
the  services  of  competent  men  they  must  be  al- 
lowed a  fair  remuneration  for  their  time  and  la- 
bor and  official  responsibilities. 

Mr.  HOFFMAN  desired  to  retain  the  advan- 
tages presented  in  the  report  of  the  committee, 
and  also  those  of  the  pending  amendment.  For 
the  ensuing  five  or  ten  years,  this  Convention 
could  well  determine  what  these  officers  should 
receive,  and  he  would  advise  that  the  salaries 
should  be  fixed  tor  that  or  some  other  limited 
period.  Gentlemen  were  mistaken  in  supposing 
that  the  legislature  could  fix  these  salaries  with- 
out difficulty.  When  these  lobbies  should  be 
thronged  with  the  office-seeking  and  office  hold 
ing  aristocracy,  this  would  be  found  to  be  a  diffi 
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cult  if  not  a  dangerous  task.  He  would  advise 
that  we  should  fix  the  compensation  for  a  limi- 
ted period, and  then  for  the  future  beyond,  allow 
the  legislature  to  determine,  but  require  that 
whenever  they  shall  so  act,  the  increase  or  di- 
minution of  salary  shall  not  take  effect  until  af- 
ter the  expiration  of  the  term,  of  the  incumbents 
then  holding. 

Mr.  CROOKER  suggested  that  Mr.  Marvin 
should  except  the  Speaker  of  the  Assembly 
from  the  operation  of  his  amendments,  and  Mr. 
M.  assented. 

Mr.  CHATFIELD  at  some  length  advocated 
the  proposition  of  the  committee  as  it  stood. 

Mr.  HART  wns  in  favor  of  fixing  the  sala- 
ries, if  there  could  be  a  principle  of  flexibility 
obtained  in  it,  and  to  produce  this  he  had  pre- 
pared the  following  amendment,  which  he  sent 
up:— 

1  he  salaries  prescribed  in  this  Article  shall  be  sub- 
ject to  alteration  by  1  >vv  at  every  successive  period  of 
ten  years;  but.  such  alterat  on  shall  not  affect  the 
salaries  of  ihe  incumbents  then  in  office,  during  their 
respective  terms. 

Mr.  PATTERSON  thought  these  salaries 
should  not  be  fixed  in  the  constitution,  for  the  rea- 
son that  they  would  be  so  inflexible.  No  change 
could  be  made  in  them  without  an  amendment 
of  the  constitution.  He  was  in  hopes  that  the 
constitution  would  be  sent  to  the  people  without 
any  provision  of  this  nature.  No  fears  need  be 
entertained  that  the  legislature  would  be  be- 
sieged or  influenced  by  lobbies  in  regard  to  this 
matter.  He  would  give  to  the  next  legislature 
ihe  power  to  fix  these  salaries.  It  could  not  be 
expected  that  the  duties  of  the  state  officers 
would  always  remain  as  they  now  are.  He  was 
in  favor  of  taking  some  portion  of  the  power  of 
the  Comptroller  out  of  his  hands  and  distribute 
it  among  other  state  officers  —  to  the  Trea- 
surer or  Engineer  a.nd  Surveyor.  The  Comp- 
troller held  the  canals  in  one  hand  and  the  banks 
in  the  other.  He  had  power  to  draw  money 
from  the  treasury  to  any  amount,  and  apply  it 
to  private  uses,  instead  of  for  public  purposes. 
To  guard  against  this  he  would  have  the  Trea- 
surer, or  some  other  officer,  examine  every  mat- 
ter before  it  went  into  the  Comptroller's  hands, 
and  find  whether  there  was  a  real  claim  against 
the  state  for  the  funds  drawn,andthen  he  should 
himself  examine  to  see  if  it  was  correct.  This 
was,  as  was  said,  a  matter  of  legislation.  And 
while  it  was  given  to  the  legislature  to  pre- 
scribe the  duties  of  the  state  officers,  he  would 
also  give  them  them  the  power  of  fixing  salaries 
appropriate  to  the  extent  of  those  duties.  He 
had  no  complaints  to  make  in  regard  to  the  a- 
mount  now  paid  to  the  Comptroller ;  it  was 
none  too  much  for  the  duty  he  performed  ,•  but 
as  heretofore  had  been  the  case,  the  pay  of  offi- 
cers should  be  graduated  in  accordance  with  the 
expenses  of  living,  &,c. 

Mr.  RICHMOND  did  not  like  the  amend- 
ment.  The  party  in  power  would  have  these 
offices,  and  they  could  reward  favorites  or  pun- 
ish opponents.  He  thought,  however,  that  the 
duties  of  these  offices  might  be  equalized.  He 
would  not  object  to  leaving  this  with  the  legis- 
lature, provided  you  left  it  unrestricted.  But 
adopt  the  amendment,  and  when  the  salary  of  a 
Judge  was  once  fixed  it  could  not  be  reached  for 
&  or  10  years.    Now,  why  not  meet  this  whole 


question  here  ?  We  are  the  representatives  of 
the  people  and  they  are  to  pass  upon  our  acts. 
But  not  so  with  ihe  legislature.  Mr.  R.  could 
not  consent  to  the  amenJment. 

Mr  A.  W.YOUNG  was  opposed  to  fixing 
salaries  in  the  constitution.  First,  because  the 
duties  of  the  state  officers  changed.  Experience 
had  taught  this,  and  who  would  wish  that  the 
legislature  should  be  tied  down  by  the  constitu- 
tion in  the  matter  of  salaries?  He  believed  the 
legislature  was  always  sufficiently  desirous  of 
pleasing  their  constituents,  to  be  guided  by  pru- 
dence and  justice  in  settling  such  question. — 
There  was  no  fear  that  they  would  increase 
these  salaries  to  an  extravagant  extent.  The 
legislature  of  the  past  winter  was  a  proof  of 
this.  The  people  would  not  desire,  either,  to 
be  tied  down  from  instructing  their  representa- 
tives to  lower  salaries  when  too  high,  or  in- 
creasing them  when  not  affording  a  fair  remu- 
neration to  the  public  officers.  He  believed  that 
this  was  not  a  question  which  should  engage  the 
time  and  attention  of  the  Convention.  It  was 
too  small  a  matter,  and  not  to  be  placed  in  the 
way  of  the  settlement  of  the  more  weighty  ques- 
tions of  the  principles  of  government. 

Mr.  SIMMONS  was  in  favor  of  fixing  the  sa- 
laries for  a  certain  period,  when  they  should  be 
revised,  going  on  from  period  to  period  He  had 
no  plan  prepared  ,•  but  he  gave  the  practice  in 
Vermont  as  an  illustration,  where  they  called  a 
Convention  every  seven  years,  for  the  purpose 
of  revising  their  arrangement  of  government. — 
He  proposed  that  it  should  be  provided  that  a 
similar  Convention  should  be  held  in  this  state 
every  twenty  or  twenty-five  years,  for  the  pur- 
pose of  taking  our  bearings  and  seeing  where 
we  were.  Tiiere  would  then  be  no  chance  for 
getting  up  a  political  excitement  by  one  party  or 
another  for  the  sake  of  popularity  in  relation  to 
calling  such  a  Convention.  It  would  come  round 
periodically,  and  as  a  matter  of  regulation.  He 
would  not  propose  that  the  salaries  should  be 
fixed  for  the  period  iniervening  between  these 
Conventions,  but  for  five,  seven  or  ten  years  ; 
and  after  they  were  settled  he  would  not  have 
them  go  into  effect  for  a  short  time.  But  he  did 
not  like  the  organization  of  the  departments  of 
this  state.  In  France  there  was  a  greater  appro- 
priateness in  the  public  officers.  There  was  the 
minister  of  the  interior,  the  minister  of  finance, 
the  minister  of  public  justice,  and  the  secretary 
of  state.  He  thought  this  state  suffered  for 
want  of  a  functionary  to  superintend  the  admin- 
istration of  justice.  The  secretary  of  state  was 
not  engrossed  with  too  much  labor.  His  duties 
should  come  up  to  his  name,  and  he  should  not 
be  merely  a  secretary  of  the  legislative  depart- 
ment. He  desired  to  see  that  officer  make  an 
annual  report  on  the  business  of  the  judicial  de- 
partments, with  statistical  statements  of  crimes 
and  convictions,  civil  suits,  &c,  so  that  the  du- 
ties of  secretary  of  state  would  embrace  those 
of  the  officer  who  in  Europe  was  called  the 
u  minister  of  justice."  He  went  on  to  say  that 
in  the  duties  of  the  Comptroller,  perhaps  some 
subdivision  could  be  made.  He  thought  some 
of  his  duties  in  connection  with  the  canals  were 
incongruous.  He  ought  not  to  be  both  the  re- 
ceiving and  the  disbursing  agent.     His  dut  es 
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might  be  divided  and  diminished,  whilst  those 
of  the  Secretary  of  State  might  be  enlarged. 

Mr.  HARRIS  rose  to  suggest  that  the  provi- 
sion in  relation  to  salaries  should  be  stricken 
out,  and  go  on  with  the  remainder  of  the  article. 
Hereafter  the  question  might  be  disposed  of  all 
at  once  in  a  distinct  section  He  believed  time 
would  be  saved  by  taking  this  coarse. 

Mr.  CHATFIELD  did  not  assent  to  this  pro- 
position. If  this  was  passed  over  now,  he  be- 
lieved the  Convention  would  not  find  itself  dis- 
posed again  to  take  up  this  question,  and  there 
would  be  nothing  clone  in  regard  to  this  matter 
He  did  not  know  whether  the  gentleman  from 
Albany  was  in  favor  or  opposed  to  fixing  sala- 
ries, but  his  proposition  seemed  to  be  a  conve- 
nient method  of  giving  this  subject  its  quietus. 
He  proceeded  to  give  his  views  in  favor  of  the 
committee's  report. 

Mr.  HOFFMAN  followed  in  favor  of  fixing 
the  salaries  for  a  term  of  years,  and  in  answer 
to  Mr.  Patterson's  allusions  to  the  duties  of 
the  Comptroller,  and  his  power  to  draw  money. 
The  Comptroller  never  had  been  allowed  to 
draw  money  from  the  treasury  unless  he  could 
point  to  the  law  and  the  section  by  which  he 
was  authorized  to  do  so.  Nor  had  there  ever 
been  a  dollar  of  money  lost  in  the  Comptroller's 
office.  He  believed  the  duties  of  the  Comptrol- 
ler, for  a  very  long  period,  at  least,  could  not  be 
lessened.  He  hoped  the  day  would  come  when 
he  would  be  of  no  more  importance  than  any 
other  citizen,  but  until  that  day  should  arrive, 
the  watchful  vigilance  of  the  legislature  was  suf- 
ficient to  make  the  great  financial  interests  in 
his  hands  secure. 

Mr.  MARVIN  had  supposed  this  whole  prin- 
ciple of  fixing  salaries  in  the  constitution,  had 
been  settled  in  the  discussion  and  decision  of 
the  Convention  upon  the  article  in  relation  to 
the  executive  department.  Mr.  M.  stated  the 
rule  which  he  supposed  should  govern  our  ac- 
tion. It  seemed  to  him  not  to  be  good  policy  to 
fix  the  salaries  of  the  officers  of  government  in 
the  constitution.  Suppose  the  time  should  come 
when  some  o£  these  officers  should  have  next  to 
nothing  to  do,  and  should  become  a  sinecure  ? 
Would  it  be  well  in  such  a  contingency  to  con- 
tinue  the  salary  of  such  an  officer  unchanged  ? 
If  so,  it  would  be  the  beginning  of  a  pensioning 
system.  We  had  already  had  one  officer  whose 
duties  had  become  almost  next  to  nothing — the 
Surveyor-General,  and  the  committee  had  done 
well  to  dispense  with  that  office  and  substitute 
for  it  that  of  State  Engineer  and  Surveyor — a 
very  wise  change  in  his  estimation.  Now  might 
it  not  be,  that  the  like  result  would  happen  in 
relation  to  some  others  of  these  officers  ?  We 
could  not  fix  a  rule  that  would  operate  equita- 
bly in  all  time  to  come.  This  power  must  be 
left  with  the  legislature. 

Mr.  PERKINS  continued  the  debate  in  sup- 
port of  the  views  formerly  expressed  by  him, 
and  in  remarks  upon  the  powers  and  duties  of 
the  Comptroller. 

Mr.  VAN  SCHOONHOVEN  urged  the  impor- 
tance of  fixing  these  salaries  in  the  constitution, 
with  reference  to  the  quieting  of  a  subject  which 
had  been  one  of  constant  agitation  in  the  legis- 
lature, and  not  unfrequently  of  party  agitation. 
Such  had  been  his  legislative  experience.    Un- 


less the  amount  of  salaries  was  fixed  in  the  con- 
stitution there  would  always  be  an  agitation  in 
regard  to  them.  Parties  would  always  believe 
that  there  was  something  to  be  made  or  lost  by 
it.  And  he  believed  it  would  be  wise  either  to 
fix  a  certain  sum  for  a  definite  period,  or  else  to 
settle  a  maximum  and  minimum  for  these  salar- 
ies. He  had  at  one  time  believed  that  there 
could  be  no  sum  fixed,  which  would  be  at  all 
times  right  and  just,  in  consequence  of  the  con- 
tingencies which  might  arise  affecting  the  ex- 
pense of  living.  But  he  now  believed  that  these 
things  might  be  easily  arranged.  There  never 
had  been  a  time,  and  never  would,  in  his  opin- 
ion,  when  the  salaries  paid  to  our  state  officers 
were  not  amply  sufficient  to  afford  them  a  com- 
fort?, ble  living.  And  if  new  duties  should  be 
thrown  upon  them  hereafter,  the  legislature 
would  always  have  authority  to  give  them  the 
aid  of  additional  clerks.  He  had  always  been 
disposed  to  pay  the  public  officers  liberally. — 
He  believed  there  would  be  no  time  when  the 
sums  named  in  the  article  would  be  too  much. 
They  could  at  any  time,  by  devoting  themselves 
to  their  private  pursuits,  realize  double  the  a- 
mount  of  their  salaries.  They  saved  nothing 
out  of  the  amount,  or  at  least,  not,  by  the  strict- 
est economy,  more  than  four  or  five  hundred 
dollars.  He  believed  they  should  have  an  op- 
portunity to  lay  up  something  from  their  pay 
every  year.  This  was  no  more  than  every  offi- 
cer had  a  right  to  claim.  Unless  these  salaries 
were  fixed,  it  would  every  year  be  a  subject  of 
discussion  and  vexation  in  the  legislature,  and 
although  it  might  occupy  this  Convention  three 
days  or  three  weeks  in  settling  this  question, 
so  much  time  would  be  saved  every  year  to  the 
state.  And  it  would  also  save  the  partizan  con- 
flicts upon  this  matter,  for  it  would  always  be 
found  that  political  parties  would  legislate  in 
favor  of  their  friends.  He  believed  it  was  per- 
fectly practicable  for  the  Convention  to  fix  sal- 
aries for  at  least  ten  years. 

Mr.  BASCOM  said  he  believed  he  was  egotis- 
tical enough  to  claim  that  he  had  remembered 
during  this  debate  which  had  extended  over  al- 
most every  point,  what  the  question  really  was 
— viz:  whether  we  should  fix  the  salaries  of  the 
state  officers  in  the  constitution,  or  leave  it  to 
be  settled  by  the  legislature.  He  intended  to 
make  a  motion,  but  before  doing  so  he  would 
explain  his  reasons.  He  observed  that  while  in 
committee  of  the  whole,  members  did  not  remain 
in  their  seats  giving  their  attention  to  business, 
having  no  interest  in  the  debate,  and  supposing 
that  no  question  would  be  taken,  at  least  no 
votes  that  would  appear  upon  the  journals. 
For  the  purpose  of  ascertaining  whether  there 
was  a  quorum  now  in  attendance,  and  he  be- 
lieved there  was  not,  and  with  a  view,  when  we 
got  out  of  committee,  to  move  that  this  Article 
be  discussed  in  Convention,  where  votes  could 
be  recorded,  he  would  move  to  rise  and  report. 

Upon  putting  the  question  there  were  ayes 
20,  noes  25      No  quorum. 

The  CHAIR  again  put  the  question,  believing 
that  there  was  a  quorum  present,  and  there 
were  ayes  26,  noes  34.     No  quorum. 

The  Secretary  was  then  directed  to  count,  and 
five  or  six  members  coming  into  th^  house,  a 
q,uorum  was  found  to  be  present. 
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Mr.  PATTERSON  found  himself  obliged  to 
depart  from  the  course  he  had  marked  out.  for 
himself,  and  for  once  to  deviate  from  the  ques- 
tion before  the  committee — in  regard  to  which 
he  had  seen  no  reason  to  change  his  views. 
But  he  rose  rather  to  answer  the  challenge — to 
point  to  the  instance  in  which  money  had  been 
drawn  from  the  treasury  without  authority  ol 
law — and  to  rebut  the  presumption  that  this 
could  not  be  so,  from  the  alleged  fact  that  legis- 
lative committees  had  been  appointed  for  the 
last  quarter  of  a  century  to  examine  the  ac- 
counts of  the  state  officers.  The  truth  was  that 
until  1833  no  committee  was  ever  appointed  to 
examine  the  accounts  of  the  canal  commission- 
ers and  of  the  commissioners  of  the  canal  fund. 
But  in  proof  of  his  remark  that  large  sums  of 
money  had  been  drawn  from  the  treasury  with- 
out authority  of  law,  Mr.  P.  went  on  to  quote 
from  a  report  made  to  the  legislature  of  1839  by 
Chester  Loomis  of  the  Senate,  and  Azariah 
Smith  and  Fortune  C.  White  of  the  Assembly. 
In  that  report  it  was  stated  that  during  the  past 
year  different  sums  to  the  amount  of  $1,290,000 
had  been  drawn  from  the  treasury  on  the  war- 
rant of  the  Comptroller  without  the  authority  of 
law.  Mr.  P.  pointed  out  these  instances.  By 
the  Revised  Statutes  it  was  required  that  the 
accounts  of  the  state  printer,  be  audited  by  the 
Comptroller.  And  yet  the  committee  say,  that 
his  accounts  to  the  amount  of  $28,000  had  been 
paid  by  the  Comptroller  without  being  audited. 
There  was  another  item  of  $400  paid  to  the 
Clerk  of  the  Assembly,  before  the  law  autho- 
rized the  same  to  be  paid.  Mr.  P.  read  from  the 
law  to  show  this.  Now,  as  to  the  next  item  of 
$1,260,696  43,  the  Comptroller  took  that  sum 
from  the  treasury  and  loaned  it  out  to  the  seve- 
ral counties  on  bond  and  mortgage.  The  Uni- 
ted States  Deposite  Fund  was  to  be  paid  to  this 
state  in  fdur  instalments.  Three  of  them  were 
paid,  but  the  fourth  was  withheld.  The  Comp- 
troller drew  his  warrant  on  the  treasury  for  the 
same  amount  of  $1,260,696  43  and  loaned  it  on 
bond  and  mortgage.  There  was  not  the  shad- 
ow of  the  authority  of  law  for  this  warrant,  and 
so  this  committee  say.  The  law  of  1837  autho- 
rized the  loan  only  of  what  was  received  from 
the  United  States  in  the  state  treasury.  There 
was  another  item  $2,561  paid  to  sheriffs  and  de- 
puties for  the  transportation  of  convicts  to  the 
Auburn  prison.  The  law  of  1835  required  these 
sums  to  be  paid  by  the  agents  of  the  prison. — 
There  was  no  authority  for  the  Comptroller  to 
advance  this  sum.  As  to  the  assertion  that  the 
Treasurer  was  a  check  upon  the  Comptroller, 
Mr.  P.  would  ask  where  the  Treasurer  found  the 
law  which  authorized  this  warrant  for  $1,290,- 
000?  and  yet  he  paid  it.  Mr.  P.  did  not  say  nor 
believe  that  any  of  these  moneys  had  been 
squandered.  He  only  showed  that  a  power  had 
been  exercised  by  the  Comptroller  which  a  dis- 
honest man  might  use  to  his  own  advantage,  and 
to  the  injury  of  the  state,  and  that  some  such 
check  as  an  auditor  was  essential.  Mr.  P.  clos- 
ed with  some  remarks  on  the  overshadowing 
power  of  the  Comptroller.  He  literally  held 
the  banks  in  one  hand  and  the  canals  in  the  oth- 
er.  No  other  officer  of  the  government  had 
such  pow,er.  It  was  too  much  to  entrust  in  the 
hands  of  one  man.    He  was  in  fact,  ''Monarch  I 


of  all  he  surveyed—his  right  there  was  none  to 
dispute."  But,  this  being  a  mere  question  of 
fixing  salaries,  he  would  only  add  that  he  would 
leave  it  to  the  legislature. 

Mr.  HOFFMAN  said  his  remark  in  regard  to 
the  annual  examinations  by  legislative  commit- 
tees, of  the  accounts  audited  by  the  Comptroller 
and  paid  by  the  Treasurer,  was  literally  true, 
and  applied  to  the  last  quarter  of  a  century.  He 
agreed  that  the  legislature  deserved  some  of  the 
reproach  of  the  gentleman  from  Livingston  ;  but 
they  were  not  justly  subject  to  the  reproach  of 
having  permitted  an  officer  of  the  government 
to  draw  warrants,  directing  the  Treasurer  to 
pay  money  at  his  will  and  pleasure.  They  had 
directed  him  to  draw  warrants  according  to  law, 
and  it  was  only  those  warrants  that  had  any  va- 
lidity. In  every  Comptroller's  warrant  he  had 
seen,  reference  was  made  to  the  law  authori- 
zing it,  with  a  single  exception  j  and  in  that  case 
the  officer  was  not  able  to  find  it.  Mr.  H  was 
rather  of  opinion  that  it  existed,  if  not  in  one 
law,  in  a  large  number.  The  officer  probably 
was  right  by  construction — certainly  by  necessi- 
ty. As  to  the  sum  paid  to  the  State  Printer, 
Mr.  H.  believed  it  was  the  settled  construction 
of  the  then  law,  the  State  Printer  being  under 
contract,  that  the  Comptroller  was  to  advance  to 
him.  As  to  the  other  instances  named,  the  gen- 
tleman would  find  that  they  were  according  to 
the  settled  construction  of  law,  known  to  the 
legislature,  reported  through  its  committees,  and 
adopted  by  them,  except  in  relation  to  one  mil- 
lion item.  The  authority  for  that  w<*.s  consid- 
ered unquestionable  Whether  that  construc- 
tion was  right  or  not,  he  would  not  argue. — 
Whatever  was  done,  was  done  with  the  know- 
ledge of  the  legislature.  And  Mr.  H  submitted 
that  the  legislature  was  quite  competent  to  judge 
whether  warrants  had  been  drawn  without  their 
authority.  He  had  no  interest  in  defending  the 
Comptroller.  His  own  feelings  and  prejudices 
were  on  the  other  side.  The  legislature  had 
been  remiss  on  this  subject.  It  had  abandoned 
its  duty,  and  had  given  over  to  Executive  offi- 
cers a  power  they  never  should  have  had.  As 
to  this  million  and  a  fraction,  taken  and  loaned 
out  with  the  deposite  fund  money,  a  difference 
of  opinion  might  exist.  Whether  it  was  the 
duty  or  wichin  the  power  of  the  Comptroller,  to 
make  the  loan  or  not,  he  did  make  it,  under  his 
construction  of  his  power  and  duty,  an?i  Mr.  H. 
believed  it  was  the  very  best  construction  he 
could  have  given.  It  placed  beyond  hazard  of 
loss  all  that  money.  For  had  jt  been  left,  as 
other  moneys  were,  in  the  failing  banks,  it  would 
have  gone  with  them  in  '41  and  42.  He  would 
not  quarrel  with  the  Comptroller  for  saving  this 
million  and  more  j  and  Mr.  H.  believed  he  was 
right  in  his  construction  of  his  powers.  The  le- 
gislature never  attempted  to  call  this  money 
back.  And  this  was  all  the  vindication  he  had 
to  make  of  the  Comptroller  and  the  legislature. 
The  former  did  risht  in  taking  care  of  these 
funds  ;  and  the  legislature  in  not  bringing  them 
back  into  peril  and  danger. 

Mr.  CHATFIELD  quoted  at  length  from  the 
statute  defining  the  power  of  the  Comptroller, 
to  show  that  if  there  was  any  blame  to  be  at- 
tached to  any  person  in  the  matters  alluded  to, 
the  Treasurer  and  the  officers  of  the  deposite 
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banks  had  their  share  in  it— and  to  show  that 
there  was  now  ps  complete  a  system  of  checks 
upon  the  disbursing  officers  as  could  well  be  de- 
sired. 

Mr.  PATTERSON  disclaimed  having  made 
any  imputation  upon  the  Comptroller  of  having 
squandered  this  money.  He  only  stated  facts, 
and  neither  the  gentleman  from  Herkimer  or 
Otsego  had  controverted  a  single  position  he  had 
taken — that  the  Comptroller  had  drawn  money 
from  the  treasury  without  authority  of  law.  It 
was  for  this  reason  that  he  wanted  some  check 
upon  him  in  the  shape  of  an  auditor. 

Mr.  MARVIN  remarked  that  there  was  but 
a  single  principle  to  be  settled  here — and  that 
was  this  question  of  fixing  salaries  in  the  con- 
stitution. That  settled,  we  could  go  through 
this  article  very  quick. 

Mr.  BASCOM  moved  to  amend  so  as  to  fix 
the  salary  of  the  Comptroller  and  Secretary  of 
State  at  $2,000,  instead  of  $2,500.     Lost. 

The  committee  then  refused  to  strikeout  that 
part  of  the  section  fixing  salaries,  as  moved  by 
Mr,  KENNEDY,  30  to  38. 

Mr.  MARVIN  moved  to  strike  out  that  part 
of  the  section  fixing  salaries,  and  to  insert : — 
"  Each  of  the  officers  in  this  article  narred,  shall  at 
stated  tinv  s,  receive  for  his  services  a  compensation 
which  shall  not  be  increased  or  diminished  during  the 
the  term  for  which  he  shall  have  oeen  elected ;  nor 
sh  til  he  receive  to  his  use  any  fees  or  perquisites  of 
office. " 

Mr.  KIRKLAND,  the  house  being  thin, 
moved  that  the  committee  rise,  which  was  done. 
A  report  was  received  from  the  Comptroller, 
in  answer  to  Mr.  Murphy's  enquiry  into  the 
amount  of  stocks  held  by  citizens  of  New  York 
in  the  city  banks  and  other  moneyed  corporar 
tions,  compared  with  the  amount  held  by  others. 
[The  report  states  the  portion  of  the  $54,000 
held  by  citizens  of  New  York,  to  be  about 
$30,000.] 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  committee  of  the  whole,  Mr.  Jones  in 
the  chair,  resumed  the  consideration  of  the  arti- 
cle adopted  by  committee  number  six. 

Mr.  MARVIN'S  proposition  was  negatived, 
22  to  35. 

Mr.  DANA  moved  to  amend  so  as  to  reduce 
the  Treasurer's  salary  to  $1000.     Lost. 

Mr  SALISBURY  moved  to  amend  so  as  to 
forbid  the  officers  named  in  the  first  section  from 
receiving  any  fees  or  perquisites,  beyond  their 
salaries — but  after  some  conversation  withdrew 
it. 

Mr.  PERKINS  moved  to  amend  by  strik- 
ing out  the  word  Treasurer,  with  a  view  to  a 
further  proposition,  should  that  prevail,  to  elect 
the  Treasurer  by  the  legislature  annually.as  now. 
Mr.  P.  explained  at  some  length  the  importance 
of  having  this  bfficer,  who  was  the  only  one  that 
had  in  reality  the  keeping  and  disbursement  of 
the  public  money,  directly  under  the  cognizance 
and  control  of  the  legislature,  to  whom  his  re- 
port was  annually  made,  and  to  whose  scrutiny 
and  supervision  he  was  annually  subject, through 
a  committee  of  the  two  houses.  And  he  urged 
that  it  would  be  unwise  to  bring  the  election 
of  this  officer  before  the  people  once  in  two  years, 
when  it  must  be  obvious  that  they  could  not  be 


fully  informed  of  the  manner  in  which  he  had 
conducted  in  office,  or  of  the  necessity  for  a 
change.  The  mode  of  appointment  now  in 
vogue  had  worked  well,  and  he  did  not  believe 
that  there  was  that  call  for  a  change  in  that 
mode,  that  perhaps  existed  in  regard  to  other 
officers,  whose  patronage  was  larger.  He  should 
also  propose  a  change  of  the  term  of  the  other 
state  officers,  and  a  classification  of  them,  so 
that  one  of  them  should  be  elected  ever}*  year. 
This  he  regarded  a^  important,  so  as  not  to'have 
the  entire  government,  executive  and  adminis- 
trative liable  to  be  changed  once  in  two  years— 
or  if  these  officers  should  be  elected  in  different 
years  from  the  executive,  so  as  not  to  have  the 
executive  and  administrative  officer  in  conflict 
politically  with  each  other.  If  elected  one  each 
year,  there  would  be  more  likely  to  be  an  infu- 
sion of  men  of  both  parties  in  the  boards,  which 
were  composed  of  the  state  officers,  who  would 
operate  as  a  check  upon  each  other.  As  to  the 
Attorney-General,  who  was  in  fact  the  legal  ad- 
viser of  the  executive,  it  was  proper  that  he 
should  come  in  and  go  out  with  the  executive  j 
and  he  should  not  propose  to  change  his  term. 
He  should  prefer  also  to  have  the  Attorney-Gen- 
eral appointed  by  the  Governor  and  Senate — but 
he  should  not  press  this  change.  He  urged  fur- 
ther, that  to  elect  the  Senate  once  in  two  years 
and  all  the  state  officers,  and  at  a  different  time 
from  the  Governor,  might  bring  all  the  branches 
of  the  state  government  in  conflict — or  if  elected 
at  the  same  time,  might  produce  a  clean  sweep 
in  every  department,  without  that  salutary  check 
which  parties  always  had  upon  each  other.  And 
the  tendency  would  be,  unless  there  was  some 
alternative,  to  give  the  elections  one  year  an  ex- 
citing character,  to  be  followed  by  a  general  ap- 
athy in  regard  to  them  the  next. 

Mr.  SIMMONS  concurred  with  the  gentleman 
from  St.  Lawrence,  in  regard  to  the  Treasurer. 
He  was  the  holder  of  the  public  purse,  and  of 
all  officers,  ought  to  be  subject  to  the  annual 
and  scrutinizing  supervision  of  the  representa- 
tives of  the  people,  and  removable  at  their  will 
and  pleasure.  It  would  operate  as  a  salutary 
check  upon  that  officer,  to  know  that  he  had  not 
twenty- four  hours  that  he  could  call  his  own. 
And  he  mistook  public  sentiment  very  much,  if 
there  was  any  call  for  throwing  off  upon  the 
people  themselves  the  care  of  the  public  money, 
which  had  thus  far  been  so  safely  confided  to 
their  representatives  in  the  legislature. 

Mr.  BASCOM  opposed  any  change  in  the 
mode  of  appointing  the  Treasurer — and  depre- 
cated  with  some  warmth  the  other  changes  pro- 
posed  in  this  section — which  he  urg«?d  would  be 
throwing  into  the  hands  of  a  state  caucus,  or 
rather  of  the  interested  lobby  which  would  con. 
trol  the  caucus,  the  nomination,  and  as  matters 
stood  now,  the  virtual  designation  of  the  officers 
who  were  to  form  your  Canal  Board,  with  its 
immense  patronage  The  men  interested  in 
having  their  favorites  nominated  by  the  state 
convention,  would  be  the  active  men  at  the  e- 
lections,  and  would  claim  and  secure  at  the 
liana's  of  those  elected,  the  places  they  wanted. 
In  this  way,  these  high  places  would  be  liable 
to  be  filled  by  those  who  had  a  direct  interest  in 
apportioning  them  among  the  candidates.  The 
principle  of  electing  judicial  officers,  and  mem 
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bers  of  the  two  houses,  in  small  districts,  when 
the  electors  could  know  who  they  were  voting 
for,  stood  on  a  different  principle  from  state  of- 
ficers, who  could  not  be  known  to  a  tithe  of  the 
electors.  Nor  did  he  believe  that  the  people  de- 
manded so  radical  a  change  in  the  mode  of  ap- 
pointing state  officers,  as  was  proposed  in  this 
article.  Hi$  constituents  certainly  did  not  ask 
for  it. 

Mr?  RICHMOND  argued  that  the  state  Trea- 
surer was  in  fact  appointed  now  by  a  majority 
of  a  majority  caucus  of  the  legislature.  He 
might  in  fact  be  appointed  by  a  majority  of  one 
of  the  majority  members,  and  that  being  done, 
alt  of  the  majority  had  to  go  it,  or  be  read  out 
of  the  party — and  there  were  few  men — perhaps 
there  never  was  one — who  had  the  courage  or 
independence  to  stand  out  against  a  caucus  nom- 
ination. But  a  man  who  was  nominated  by  a 
state  convention  generally  had  his  merits  can- 
vassed, and  after  being  nominated  had  got  to 
pass  the  ordeal  of  an  election,  and  must  get 
votes  enough  to  elect  him,  not  by  a  viva  voce 
vote,  but  through  the  ballot  boxes.  And  all 
were  aware  of  the  influence  which  the  central 
power  had  in  controlling  the  nominations  of  a 
legislative  caucus.  Whatever  might  be  the 
views  of  the  constituency  of  Seneca  on  this  sub- 
ject, he  could  tell  the  gentleman  that  his  constit- 
uents  had  expressed  themselves  warmly  in  favor 
of  the  election  of  these  state  officers  by  the 
people. 

Mr.  R.  CAMPBELL  here  said  he  had  been 
requested  by  a  large  number  of  delegates  to 
make  a  few  remarks — the  substance  of  which 
was  that  they  had  fully  made  up  their  minds, 
and  wished  the  privilege  of  voting. 

Mr.  SIMMONS  thought  the  committee  were 
proceeding  under  a  sort  of  impulse  which  did 
not  admit  of  due  consideration.  He  confessed 
it  was  with  some  surprise  that  he  found  so  ma- 
ny here  who  were  willing  to  make  the  Treasur- 
er elective,  and  for  two  years.  There  seemed 
to  be  a  wonderful  charm  in  adding  names  to  the 
ticket.  The  complaint  in  his  county  was  that 
there  were  so  many  elective  officers — because  it 
imposed  on  the  people  so  much  labor-  He  heard 
a  gentleman  from  Clinton  county  say — and  he 
lived  among  a  very  intelligent  population  too — 
that  there  were  so  many  names  on  the  town 
ticket  now,  that  he  would  pledge  $100  that  he 
could  get  his  horse  elected  supervisor,  and  no- 
body would  know  it. 

Mr.  STETSON  :— That  probably  was  some 
disappointed  gentleman  who  had  lost  his  election. 

Mr.  STRONG  did  not  see  why  the  people 
could  not  nominate  and  elect  a  Treasurer  as  well 
as  a  Governor.  Nor  did  he  see  why  Treasurers 
elected  by  the  people  might  not  be  made  respon- 
sible  and  removable,  at  the  pleasure  of  the  le- 
gislature, as  well  as  a  Treasurer  elected  by  the 
legislature. 

Mr.  SIMMONS  farther  explained  his  views — 
He  wanted  some  security.  Bail  was  good  for 
nothing.  We  must  have  the  security  in  the 
qualifications  of  the  man. 

The  motion  of  Mr.  Perkins  was  rejected. 

*     Mr.  PERKINS  then   moved  to  strike  out  the 

Words,   "and   Shall  hold  their  offices  for  two 

years. *    He  intended  to  follow  this  up  with,  a 

motion  to  classify  tkese  officers. 


The  motion  was  lost. 

Mr.  TAGGART  moved  to  amend  so  that  no 
one  of  the  state  officers  should  receive  any  fees, 
or  perquisites  besides  the  annual  salary.  Agreed 
to. 

Mr.  DANFORTH  moved  to  amend  so  as  to 
make  the  Commissary  General  also  elective  by 
the  people.  He  had  never  been  able  to  see  why 
a  distinction  should  be  made  between  the  Com- 
missary General  and  other  state  officers.  One 
of  the  leading  objects  of  this  Convention  was, 
by  giving  the  election  of  these  officers  to  the 
people,  to  break  up  the  centrpl  power  here — and 
the  principle  of  popular  election,  if  applied  to 
some  of  them  should  be  applied  to  all.  He  was 
aware  that  this  office  was  not  generally  consid- 
ered as  one  of  much  importance — but  to  him 
there  had  always  been  a  sort  of  necromancy 
about  it,  for  it  was  eagerly  sought  after.  If  it 
was  an  office  of  importance,  every  section  of 
the  state  ought  to  have  the  privilege  of  having 
its  candidate.  As  it  was,  the  selection  would 
perhaps  always  be  made  from  the  city  and  coun- 
ty of  New-York. 

Mr.  CHATFIELD  opposed  the  motion,  not 
without  reluctance — for  he  generally  deferred 
with  pleasure  to  the  views  of  tne  mover.  The 
committee  fully  considered  this  matter,  and  re- 
garding this  officer  as  a  purely  military  officer, 
not  one  of  the  Executive  cabinet,  they  concluded 
to  leave  the  matter  of  his  appointment  to  the 
military  committee,  with  the  Adjutant  General. 
As  to  its  being  an  office  much  sought  after,  it 
was  because  to  military  men  it  was  a  post  of 
distinction  worth  having  without  regard  to  emol- 
ument. * 

Mr  STETSON  could  not  see  the  reason  for 
the  distinction  between  the  man  who  held  the 
purse  and  the  man  who  had  the  custody  of  the 
military  property  of  the  state — nor  why  the  one 
should  be  elective  and  not  the  other.  As  to 
this  article  generally  Mr.  S.  said  he  should  pro- 
bably approve  of  most  of  it,  except  that  in  re- 
lation the  inspection  of  state  prisons.  And 
when  w^  came  to  that  part  of  the  article,  he 
would  attempt  to  picture  out  the  course  by  which 
irresponsible  men  would  creep  from  the  ditch 
into  positions  where  they  should  not  be.  He 
was  only  surprised  indeed  that  further  provi- 
sion was  not  made  in  this  article  that  you  should 
elect  those  who  were  to  be  under  the  care  of 
the  inspectors.  Popular  or  unpopular, he  would 
endeavor  to  avoid  the  momentary  impulse  that 
fed  the  minds  of  some — lor  he  had  ra  her  stand 
right  with  those  who  should  come  after  him, 
than  feed  the  breath  of  a  morbid  public  sensi- 
bility in  some  direetionsi  How,  he  asked, would 
inspectors  be  appointed  ? 

Mr.  CHATFIELD  called  to  order.  The  gen- 
tleman  was  not  discussing  the  question. 

Mr.  STETSON  was  willing  it  should  be  out 
of  order.  He  was  only  going  to  say  now  that 
the  people  were  fully  competent  with  respect  to 
all  officers  where  they  had  the  means  and  op- 
portunity of  judging.  But  in  putting  off  all 
these  duties  on  the  people,  we  should  see  that 
we  did  not  overtask,  not  their  ability  or  judg- 
ment, but  the  machinery  by  which  nominations 
were  made  in  convention — and  Mr.  S.  went  on 
to  describe  the  mode  in  which  nominations  were 
usually  made  in  conventions—and  to  say,  that 
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after  the  fatigue  of  disposing  of  some  of  the 
more  important  nominations  had  been  gone 
through  with,  the  minor  offices— the  little  some- 
things — were  usually  given  to  appease  disap- 
pointed persons  and  to  make  up  a  strong  ticket, 
so  that  while  the  first  nomination  would  be 
goo  J,  those  made  at  the  end,  would  be  the  worst 
that  coul  i  be  made.  So  it  would  be  in  nomi- 
nating inspectors  of  state  prisons.  They  were 
officers  that  should  possess  peculiar  qualifica- 
tions— and  in  his  judgment  it  was  far  less  ob- 
jectionable to  elect  a  judge  than  an  officer  of  a 
low  grade  of  duty  comparatively,  in  which  the 
public  felt  no  general  interest. 

Mr.  C HATFIELD  regretted  to  see  here  so 
frequent  a  disposition  to  discuss  every  thing  but 
the  question.  The  committee  would  bear  wit- 
ness that  he  had  on  every  occasion  endeavored 
to  confine  himself  to  the  matter  in  hand,  and  if 
others  would  do  the  same,  we  should  get  along 
with  business  in  less  than  half  the  time. 

Mr.  STETSON  rose  here,  but 

Mr.  CHATFIELD  would  not  be  interrupted. 

Mr.  STETSON  would  not  permit  the  gentle- 
man  to  read  him  a  lecture. 

Mr.  CHATFIELD  would  not  permit  the  in- 
terruption.  He  had  the  floor,  and  the  gentleman 
would  be  good  enough  to  lake  his  seat. 

Mr.  STETSON:  The  gentleman  should  not  be 
impertinent. 

Mr.  CHATFIELD  went  on  to  say  that  the 
gentleman's  speech  was  but  the  ebullition  of  an 
over-excited  zeal.  He  could  not  account  for  it, 
unless  it  was  that  Clinton  county  was  favored 
with  a  state  prison,  and  had  but  one  member  of 
assembly.  When  we  got  to  the  section  in  re- 
gard to  prison  inspectors,  if  we  ever  did,  he 
would  state  the  reasons  for  the  action  of  the 
committee,  and  if  unsatisfactory,  the  committee 
would  cheerfully  acquiesce  in  the  decision  of  the 
Convention,  lor  they  had  no  pride  of  opinion  to 
sustain  here,  nor  did  they  arrogate  to  themselves 
all  the  wisdom  of  the  body.  What  he  rose  to 
say  was  that  we  had  better  confine  ourselves  to 
the  question  instead  of  anticipating  questions 
that  were  to  come  before  us.  As  to  the  argu- 
ment of  the  gentleman,  he  had  only  to  set  off 
the  last  part  of  it  against  the  first  and  it  would 
stand  about  balanced.  If  the  State  Convention 
could  not  select  inspectors  of  prisons  without 
going  down  into  the  gutters — 

Mr.  STETSON:  The  gentleman  misrepre- 
sents.    I  said  no  such  thing. 

Mr.  CHATFIELD:  Then  I  entirely  misun- 
derstood the  gentleman: 

Mr.  STETSON:  You  did,  or  you  were  wil- 
ling to. 

Mr.  CHATFIELD:  The  gentleman  did  say  it. 

Mr.  STETSON:  No  sir. 

Mr.  CHATFIELD:  Other  ears  than  mine 
heard  it. 

Mr.  STETSON:  No  ears  could  have  heard  it. 
I  never  said  so. 

Mr.  CHATFIELD  went  on  to  reassert  that  it 
was  as  he  stated — 

Mr.  STETSON:  Order— I  call  the  gentleman 
to  order. 

The  CHAIR  directed  Mr.  C.  to  take  his  seat. 

Mr.  CHATFIELD  demanded  that  the  point 
of  order  be  put  in  writing. 

Mr.  SIMMONS  hoped  this  matter  would  be 


1  dropped  here,  (addressing  himself  to  Mr.  Stet- 
son.) 

Mr.  STETSON  had  no  feeling  on  the  subject, 
but  he  did  not  wish  the  representation  oi  the 
gentleman  to  go  out — 

Mr.  CHATFIELD:  I  call  him  to  order.  If 
he  has  any  point  of  order  to  make,  let  him  make 
it.     He  has  no  right  to  make  a  speech  about  it. 

Mr.  NICHOLAS  hoped  the  gent'eman  Irom 
Clinton  would  withdraw  his  point  of  order. 

Mr.  STETSON:  If  the  gentleman  from  Otse. 
go  would  allow  him  to  state  what  he  did  fay, 
he  had  no  objection.  He  had  no  object  that 
would  not  be  appreciated  by  the  Convention.  If 
the  gentleman  would  waive  the  formality  of  re- 
ducing his  point  of  order  to  writing,  he  would 
explain — 

Mr.  CHATFIELD  said  there  was  no  need  of 
it.  Explanations  would  be  in  order  by-and-by. 
He  understood  well  what  he  was  about.  If  he 
understood  any  thing,  he  understood  the  gentle- 
man to  argue  the  impossibility  of  selecting  good 
men  at  the  tail  end  of  a  convention. 

The  CHAIR  interposed.  The  point  of  order 
had  not  yet  been  sent  up. 

Mr.  STETSON  sent  up  a  statement  in  writ- 
ing, to  the  effect  that  he  called  the  gentleman  to 
order  for  stating  that  he  said  that  the  people 
would  go  down  to  the  gutters  or  ditches  for  their 
candidates. 

Mr.  CHATFIELD  :  That  is  a  question  of 
fact,  not  a  point  of  order. 

The  CHAIR  remarked  that  it  was  not  a  ques- 
tion which  the  Chair  could  decide,  as  a  matter 
of  order. 

Mr.  STETSON  urged  that  the  gentleman  had 
no  right  to  get  up  there  and  use  discourteous 
language,  or  to  impute  to  him  language  he  never 
uttered.  He  denied  that  he  said  so.  He  did 
say  that  persons  that  ought  to  lie  there  would 
get  into  office.  That  was  a  different  thing  from 
the  people  sroing  down  there. 

Mr.  SIMMONS  thought  there  was  no  general 
misunderstanding  as  to  what  was  said. 

Mr.  CHATFIELD  :  As  the  gentleman  him- 
self has  it,  the  people  would  take  up  a  man  af- 
ter he  had  got  down  into  the  gutter 

The  CHAIR  remarked  that  the  gentleman? 
from  Clinton  having  denied  the  expression* 
imputed  to  him,  the  Chair  not  recollecting  the 
precise  language  used,  the  gentleman  from  Ot- 
sego was  perhaps  not  strictly  in  order  in  not  ac- 
cepting the  disavowal. 

Mr.  CHATFIELD  had  done  with  it.  There 
was  no  use  in  spending  time  about  it. 

The  CHAIR  hoped  the  gentleman  would  not 
impute  language  that  was  disclaimed. 

Mr.  CHATFIELD:— I  probably,  and  some 
25  others  about  me,  misunderstood  him. 

Mr.  STETSON:—The  gentleman  has  not 
heard  25  say  so.  He  has  not  had  time  to  com- 
pare recollections  with  so  many. 

Mr.  CHATFIELD:— Perhaps  not  with  25, 
but  a  good  many.  The  gentleman  spoke  with 
zeal,  and  Mr. C.  thought  with  a  design  to  attack 
the  committee  of  which  he  was  one.  The  gen- 
tleman was  entitled  to  his  views,  and  when  he 
advanced  them  in  a  proper  and  gentlemanly 
way,  he  had  no  right  to  find  fault.  But  he  was 
saying  that  the  last  part  of  the  gentleman's  ar 
gument  answered  the  first— for  if  we  should  not 
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elect  inspectors,  why  elect  a  commissary-gene- 
ral? He  had  only  to  say  farther  that  the  com- 
mittee did  not  act  upon  the  principle  of  with- 
holding the  election  of  officers  because  they 
were  minor  officers,  but  because  they  must  stop 
somewhere,  and  because  they  believed  that  this 
office  of  commissary  was  a  military  office 
which  belonged  properly  to  another  committee 

Mr.  STETSON  at  some  length  recapitulated 
what  had  occurred — repelling  the  imputation 
that  he  had  treated  the  subject  or  any  member 
in  an  ungentlemanly  manner — and  especially 
disclaiming  any  intended  disrespeet  to  the  com- 
mittee that  reported  this  Article. 

The  matter  here  dropped. 

Mr.  SIMMONS  further  opposed  the  amend- 
ment of  Mr  Danforth. 

Mr.  RHOADES  appealed  to  the  gentleman 
from  Jefferson,  as  a  member  of  a  peace  society ; 


to  withdraw  an  amendment  that  had  well  nigh 
brought  us  to  a  declaration  of  war.  What  might 
we  not  expect,  when  we  come  to  make  a  nomi- 
nation of  this  officer,  and  when  the  people  at 
large  came  to  vote  on  guns  and  pistols  ?  {.A 
laugh.] 

Mr.  SHEPARD  urged  that  this  officer  came 
properly  under  the  cognizance  of  the  military 
committee. 

Mr.  CROOKER  sustained  the  amendment. 

Mr.  DANFORTH  insisted  that  the  Coimnis- 
sary  General  was  in  no  sense  a  military  officer, 
but  stood  at  the  head  of  a  department,  or  bu- 
reau j  and  as  such  had  considerable  patronage. 

The  amendment  of  Mr.  D.  was  lost. 

The  committee  then  rose  and  reported  pro- 
gress, and  the  Convention 

Adjourned  to  nine  o'clock  to-morrow  morning. 


TUESDAY,  AUGUST  4. 


Prayer  by  the  Rev.  Mr.  Meyer. 

Mr.  STETSON  rose  to  a  question  of  privi- 
lege. He  read  a  sketch  of  a  speech  in  the  Ar- 
gus of  this  morning  which  was  attributed  to 
him,  but  which  he  disowned,  first  because  it 
was  the  property  of  another  and  next  because 
it  contained  sentiments  of  which  he  disapproved. 

[The  error  was  corrected  as  soon  as  discover- 
ed.] 

Mr.  KIRKLAND  objected  to  these  matters 
being  brought  before  the  Convention.  Newspa- 
per errors  should  be  corrected  by  a  letter  ad- 
dressed either  to  the  editor  or  the  reporter. 

Mr.  STETSON  defended  his  right  to  make 
the  correction  here 

Mr.  BRUNDAGE  said  he  found  in  the  same 
report  of  Friday's  proceedings  published  in  this 
morning's  Argus,  that  his  name  was  not  record- 
ed in  the  affirmative  on  the  motion  of  the  gen- 
tleman  from  Kings  (Mr.  Swackhamer)  which 
was  lost  by  a  tie  vote.  [The  motion  was  to 
limit  the  sessions  of  the  legislature  to  ninety 
days.]  He  certainly  voted  in  the  affirmative 
and  he  did  so  because  this  was,  one  of  the  re- 
forms which  was  earnestly  advocated  by  his 
constituents.  This  feeling  in  his  district  grew 
out  of  the  disgraceful  scenes  which  occurred  in 
the  legislature  last  winter,  which  elicited  a  burst 
of  indignation  throughout  the  western  country. 
He  went  on  to  explain  his  views  on  this  subject, 
and  then  asked  permission  to  have  his  vote  re- 
corded. 

Mr.  CROOKER  said  that  would  make  an  en- 
tire change  in  the  day's  proceedings. 

Mr.  STRONG  thought  the  explanation  of  the  I  to  the  result  of  their  labors'    He  began  to  fear 
gentleman  would  answer  his  purpose.  I  they  could  not  complete  their  work  in  the  time 

Mr.  BRUNDAGE  said  the  record  of  his  votes  to  which  they  were  limited,   unless  they  could 


Resolved,  That  the  comptroller  be  requested  to  re< 
port  to  this  Convention  the  amount  p;ii«i  by  the  Com 
missary  General  as  such,  for  his  service  during  the  veal 
1845. 

Mr.  PATTERSON  suggested  an  amendment 
to  include  his  travelling  expenses.  His  salary 
was  $700. 

Mr.  BRUCE  amended  the  resolution  accord* 
ingly. 

Mr.  PERKINS  moved  to  add  "and  the  amount 
of  money  expended  by  him." 

Mr.  RICHMOND  thought  that  would  not  do. 
Some  men  spent  more  than  they  eceived.— 
[Laughter.] 

Mr.  TALLMADGE  suggested  a  change  of 
phraseology  so  that  it  shoul  x  read,  "  the  amount 
of  money  disbursed  by  him." 

Mr.  PERKINS  assented  to  the  amendment. 

The  resolution,  as  amended,  was  adopted. 

Leave  of  absence  was  granted  to  Mr.  SIM- 
MONS lor  8  days  and  to  Mr.  W.  TAYLOR  for 
one  week. 

DEBATE  IN  COMMITTEE. 

Mr.  A.  W.  YOUNG  offered  the  following  :— 
Resolved,    That  the  report  of  standing  committee 
number  six    shall  be   taken  out  of  committee  of  the 
whole  at  half  past  one  o'clock  and  reported  to  the  Con- 
vention. 

Mr.  YOUNG  said  his  object'wasnot  to  cut  off 
debate,  but  to  accelerate  the  business  of  the 
Convention.  It  must  be  apparent  to  all,  that  in 
committee,  they  protracted  debates  until  the 
Convention  got  out  of  all  patience ;  and,  al- 
though it  was  unpleasant  to  allude  to  the  fact, 
alarm  had  been  expressed  by  many  members  as 


would  not  change  the  result  as  the  proposition 
to  which  the  amendment  of  the  gentleman  from 
Kings  was  offered,  was  itself  rejected. 

Some  further  conversation  ensued  and  Mr. 
BRUNDAGE  withdrew  his  application  tore- 
cord  his  vote. 

COMMISSARY  GENERAL. 

Mr.  BKUCE  offered  the  following  :— 


drive  the  labor  of  three  or  four  months  into  one. 
It  was  apparent  that  some  other  course  must  be 
adopted.  It  seemed  to  be  the  opinion  of  some, 
that  this  Convention  was  a  dull  body — that  it 
was  so  obtuse  as  to  be  unable  to  receive  any 
impression,  unless  two  or  three  days  were  de- 
voted to  the  discussion  of  a  proposition.  He 
differed  from  those  who  entertained  that  opin- 
ion.   He  thought  brief  explanations  of  two  or 
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three  minutes  would  have  more  effect  than  a } 
three  hours'  discussion.  There  was  scarcely  a 
member  that  was  not  competent  to  understand 
the  meaning  and  bearings  of  a  motion,  when  it 
was  made.  Why  then  spend  so  much  time  in 
fruitless — he  had  almost  said  in  degrading  dis- 
cussion ?  He  thought  they  had  better  confine 
their  debates  to  the  Convention.  For  several 
days  they  had  been  discussing  the  question  of 
the  salaries  of  public  officers,  and  he  believed 
they  were  as  well  prepared  to  take  the  vote  now 
as  they  would  be  at  any  other  time.  Besides, 
in  committee  of  the  whole,  they  have  very  few 
members  present.  A  vote  in  committee  of  the 
whole  decided  nothing;  but  in  Convention,  mem- 
bers would  be  present,  because  the  yeas  and 
nays  might  be  taken,  and  gentlemen  desired  to 
have  their  votes  recorded. 

Mr.  SHEPARD  hoped  his  learned  and  excel- 
lent friend  from  Wyoming,  having  made  his 
speech,  would  now  withdraw  his  motion. 

Mr.  CHATFIELD  presumed,  as  this  Conven- 
tion was  such  a  remarkably  dull  body,  that  they 
could  not  understand  this  resolution  without  a 
speech — and  to  give  all  time  to  consider  it,  he 
moved  to  lay  it  on  the  table. 

Mr.  JORDAN  asked  the  gentleman  to  with- 
draw his  motion. 

Mr.  CHATFIELD  :  What  for  ? 

Mr.  JORDAN :  I  want  to  show  why  that  re- 
solution ought  to  pass. 

Mr.  CHATFIELD:  Then  I  can't  withdraw  it. 

The  motion  to  lay  on  the  table  was  then  lost, 
only  19  voting  for  it. 

Mr.  JORDAN  then  said  he  believed  discus- 
sion was  in  order.  He  thought  with  the  dis- 
cussion they  had  had,  and  the  reflection  they 
had  been  able  to  give  to  this  report  of  commit- 
tee number  6,  was  amply  sufficient  for  safe  ac- 
tion ;  and  he  hoped  the  resolution  would  pass 
because  it  would  be  the  means  of  saving  much 
time.  If  they  acted  on  the  report  in  the  Con- 
vention, they  should  give  it  something  like  con. 
elusive  action  ;  and  when  they  had  done,  they 
would  consider  it  finished,  unless  for  some  good 
reason  the  Convention  should  see  fit  to  take  it 
up  again.  He  thought  somewhat  with  the  gen- 
tleman from  Wyoming  that  in  committee  of  the 
whole  they  should  scarcely  be  able  to  keep  a 
quorum  present.  They  had  frequently  had 
barely  a  quorum,  and  yet  they  went  on  and  dis- 
cussed, and  after  long  discussion  they  took  a 
vote,  but  the  vote  in  committee  was  not  record- 
ed. When  they  came  to  act  on  the  report  in 
Convention,  the  annunciation  of  tbe  fact  that 
they  proposed  so  to  act  would  operate  like  an 
alarm  bell,  and  probably  they  should  have  a  full 
house— the  absent  half  of  the  Convention  would 
come  in,  and  think  on  the  subject  matter  for  the 
first  time,  and  they  were  then  just  as  likely,  for 
he  spoke  from  experience,  to  reverse  what  they 
had  done  in  committee,  as  to  confirm  it.  He 
submitted  to  the  good  sense  of  the  Convention 
if  it  was  not  better  to  take  up  the  report  in  the 
house,  fix  the:r  minds  upon  it,  and  act  upon 
their  responsibility  than  to  spend  so  much  time 
in  committee  of  the  whole  without  accomplish- 
ing anything 

Mr.  CHATFIELD  hoped  the  resolution  would 
not  pass.    He  was  satisfied  no  gentleman  would 


believe  there  had  been  any  unprofitable  or  un- 
necessary discussion  on  this  report. 
The  resolution  was  adopted,  49  to  24. 
Mr.  BASCOM  offered  the  following  :— 
Resolved,  That  all  resolutions  having  for  their  ob- 
ject the  saving  of  the  time  of  the  Couveuiion,  shall  be 
considered  without  debate. 

Mr.  B.  was  in  hopes  that  this  resolution 
would  be  adopted  without  any  discussi«»n. 

Mr.  KENNEDY  said  probably  it  would  M 
as  well  to  add  that  all  speeches  intended  to  ef- 
fect the  same  object,  shall  be  handed  over  to  the 
reporters.  [Hear,  Hear.]  He  perceived  for 
the  last  month  that  one  gentleman,  not  now  in 
his  seat,  had  indulged  in  lectures  on  the  waste 
of  the  time  of  the  "Convention.  During  his  ab- 
sence that  subject  had  been  taken  up  by  the 
gentleman  from  Wyoming,  and  he  should  have 
supposed  it  would  have  fallen  with  greater  pro- 
priety to  the  lot  of  any  other  man,  lor  possibly 
there  was  no  one  who  had  wasted  so  much  time 
needlessly  as  the  gentleman  from  Wyoming.  It 
would  be  recollected  that  that  gentleman  had 
endeavored  day  after  day  unjustly,  to  obtain  an 
additional  member  for  his  own  county,  and  that 
he  had  left  no  means  untried  to  accomplish  his 
improper  object. 

Mr.  BASCOM  said  if  many  speeches  were 
to  be  made  on  his  resolution  he  should  prefer  to 
withdraw  it. 

The  resolution  was  then  withdrawn. 
STATE  OFFICE  US, 

The  Convention  then  went  into  committee  of 
the  whole,  and  resumed  the  consideration  of  the 
report  of  committee  number  six. 

Tne  first  question  was  on  a  motion  to  recon- 
sider the  vote  taken  on  the  words  which  forbid 
officers  to  take  fees  and  perquisites. 

Mr.  PATTERSON  thought  it  was  better  as 
it  originally  stood.  These  officers  have  been  in 
the  habit  of  receiving  fees,  but  they  have  gone 
into  the  public  treasury. 

Mr.  CHATFIELD  was  opposed  to  these  offi- 
cers being  allowed  to  receive  fees  at  all.  If  he 
sold  a  piece  of  land  he  was  bound  to  give  the 
purchaser  a  title;  he,  therefore,  could  not  see 
why  the  state  should  charge  a  man  for  a  deed. 
,  Mr.  PATTERSON  stated  the  following  fact 
as  bearing  on  the  subject.  The  Holland  Land 
Company  purchased  an  extensive  tract  of  land 
in  the  western  part  of  this  state,  and  they  pro- 
cured a  survey  and  map,*  and  it  cost  them  from 
$300  to  $500  to  get  a  certified  copy  of  a  map  of 
that  land.  Now,  he  asked,  if  they  would  re- 
quire the  Secretary  of  State  to  furnish  that  map 
and  get  a  certified  copy  of  the  original  title  with- 
out any  charge?  The  title,  from  the  letters  pa- 
tent of  King  James  to  the  Plymouth  Company, 
which  were  confirmed  by  Charles  I,  were  mat 
ters  of  record  here,  and,  when  copies  were  fur- 
nished, they  should  be  paid  for. 

Mr.  TALLMADGE  was  in  favor  of  holding 
up  these  fees  in  terrorem.  If  we  had  not  some 
such  check,  there  would  be  lawyers  who  would 
apply  for  copies  of  all  the  records  in  the  offices 
of  the  Comptroller  and  Secretary  of  State. 

Mr.  PERKINS  supported  the  motion  to  re- 
consider, and  it  was  agreed  to. 

Mr.  TAGGART  withdrew  the  amendment 
he  offered  yesterday,  and  substituted  the  follow- 
ing^ to  lm  in$e#e4  m  the  eighth,  line,  after  the 


394 


word  dollars:  "  But  neither  of  the  officers  men- 
tioned in  this  section  shall  receive  any  other  or 
"  further  fees,  perquisites  or  compensation  for  any 
services  performeJ  by  them,  or  either  of  them, 
in  their  official  capacity,"  which  was  adopted. 

The  first  section  was  then  agreed  to;  as  a- 
mended. 

Mr.  SMITH  proposed  as  the  second  section 
of  the  article,  one  providing  that  a  state  .super- 
intendent of  common  schools  shall  be  elected 
for  two  years,  with  an  annual  salary  of  two 
thousand  dollars.  Mr.  S.  said  he  offered  this 
because  he  believed  the  office  of  superintendent 
of  common  schools  should  be  a  distinct  office. — 
It  originally  was  so,  until  it  was  done  away  by 
the  legislature  on  account  of  the  deficiency  of 
the  incumbent,  whom  they  could  not  remove. — 
There  were  now  eight  hundred  thousand  schol- 
ars under  instruction,  and  an  expenditure  of 
$275,000  of  the  public  Tunds  annually.  If  they 
made  the  office  of  superintendent  a  distinct  of- 
fice, he  thought  it  would  have  a  tendency  to  ele- 
vate the  standard  of  our  common  schools.  If 
this  section  were  adopted,  he  meant  to  follow  it 
up  by  another  to  take  away  from  the  Comptrol- 
lei  duties  attached  to  his  department — the  ca- 
nals and  banking  for  instance — for  there  was  no 
reason  why  there  should  be  one  or  two  state  of- 
ficers holding  an  over-shadowing  power.  All 
this  could  be  done  without  any  additional  ex- 
pense by  making  head  clerks  with  salaries  of 
$1500  or  $2000,  heads  of  departments.  Thus 
they  would  be  brought  on  an  equality  by  a  dis- 
tribution of  their  powers. 

Mr.  RICHMOND  believed  the  superintend- 
ence of  common  schools  had  been  very  well 
managed  under  the  present  system,  and  while 
this  Was  the  case  he  would  not  elect  another 
officer  with  a  much  greater  salary  than  that 
now  paid  for  the  same  duty.  There  appeared 
to  be  too  much  consolidation  in  this.  He  would  \ 
never  be  for  adopting  the  Prussian  system  of 
having  a  mini&ter  of  public  instruction,  who 
should  select  all  the  books,  and  have  the  entire 
control  of  the  schools. 

The  proposition  was  negatived. 

The  second  section  was  then  read,  as  follows: 

§  2.  The  state  Engineer  and  Surveyor  shall  be  chosen 
at  a  general  eieci.ion,  and  snail  hold  his  office  for  two 
years;  but  no  person  shall  be  e  ected  to  said  office  who 
is  not  a  piactical  engineer,  and  has  not  pursued  civil 
engineering  as  a  business  and  profession  for  seven 
successive  years  before  his  election  He  shall  re- 
ceive an  annual  salary  of  two  thousand  dollars  and 
his  necessary  expeu  es  while  travelling  on  official 
business  on  the  line  ot  the  canals  and  public  works  of 
this  s.ate 

Mr.  RHOADES  moved  to  strike  out  "  two" 
in  the  second  line  and  to  insert  "  four"  as  the 
term  ot  service  of  the  State  Engineer.  Two 
years  would  not  be  more  than  sufficient  to  make 
a  man  acquainted  with  his  duties,  and  he  wished 
to  prevent  an  office  of  this  important  character 
irom.  being  subject  to  the  frequent  mutations  of 
parties.  An  experienced  officer  should  be  re- 
tained. 

Mr.  NICHOLAS  said  when  an  engineer  of 
good  standing  and  experience  in  his  profession 
is  elected  to  this  office,  if  he  discharges  its  du- 
ties well,  those  duties  being  important  to  the 
state,  he  will  or  should  be  continued  in  office  by 
a  re-election,  but  should  the  incumbent  prove  an 
inefficient  or  incompetent  officer,  it  would  be  de» . 


sirable  to  make  a  change  at  the  end  of  two 
years. 

Mr.  RICHMOND  said  history  showed  that  of- 
ficers of  this  kind  only  learned  by  their  experi- 
ence to  entrap  the  people  by  their  false  esti- 
mates, for  the  purpose  of  individual  or  party 
advancement,  if  an  officer  proved  himself  com- 
petent and  faithful,  the  people  wold  re-elect  him, 
and  if  he  was  neither,  he  should  not  serve  for 
so  Ions:  a  *erm  as  four  years. 

Mr.  HOFFMAN  feared  that  by  adoptins  the 
plan  of  electing  this  officer,  much  mischief 
would  be  done,  and  made  permanent.  A  trade 
should  never,  be  converted  into  an  office.  Any 
thing  which  has  sustained  itself  as  a  profession 
or  trade,  should  be  allowed  to  remain  so,  and 
emancipated  from  the  shackles  of  political  par- 
ty. He  was  opposed  to  this  whole  scheme,  pre- 
ferring the  old  mode  of  electing  a  Surveyor. Gen- 
eral, leaving  to  the  legislature  to  devolve  upon 
him  such  duties  as  they  might  see  fit. 

Mr.  C  HATFIELD  was  surprised  to  meet  with 
opposition  tO'  this  section  in  the  quarter  from 
which  it  came.  The  committee  were  satisfied 
that  much  of  the  embarrassments  which  the 
state  now  experienced,  was  directly  attributable 
to  bad  engineering.  The  state  had  been  deceiv. 
ed  and  deluded  by  false  estimates  to  undertake 
works  which  would  otherwise  have  been  left  a- 
lone.  As  to  the  objection  that  this  was  making 
a  trade  an  office  Mr.  C.  wonld  ask  the  gentle- 
man if  we  had  not  already  done  the  same  with 
two  other  offices  ?  We  had  made  the  office  ot 
Surveyor- General.  The  Attorney-General  must 
be  a  practicing  attorney  and  counsellor.  Mr.C, 
in  reply  to  an  allusion  of  Mr.  H.  to  the  debate 
on  the  qualification  for  Governor,  asked  him  if 
he  had  been  consistent  ?  Did  he  not  then  vote 
to  restrict  the  people  in  their  choice  ?  Why  then 
should  he  object  to  this  provision?  Heretofore 
our  engineers  had  been  interested  in  the  under- 
taking of  public  works  that  thus  they  mi«ht  ob- 
tain employment.  Hence  the  secret  of  false  es- 
timates. For  this  reason  he  would  have  a  Chief 
Engineer,  whose  salary  should  be  fixed,  and  not 
at  all  dependent  upon  the  fact  whether  the  state 
was  carrying  on  public  improvements  or  not. 

Mr.  PERKINS  saw  no  advantage  in  making 
the  tenure  of  this  office  longer  than  that  of  other 
state  officers. 

Mr.  LOOMIS  was  opposed  to  the  whole  sec- 
tion. The  idea  of  electing  a  state  engineer  and 
surveyor  was  not  at  all  to  his  taste.  The  man 
at  the  head  of  this  department  should  be  a  man 
of  strong,  sound,  practical  common  sense,  and 
should  not  be  tied  down  to  the  mere  technicali- 
ties of  a  profession.  Millions  upon  millions  had 
been  expended  under  the  direction  of  these  en- 
gineers, which  men  of  sober  common  sense 
would  not  have  authorized.  The  corps  of  en- 
gineers had  appropriated  more  money  to  the  ca- 
nals of  the  state  than  had  the  legislature.  He 
should  vote  for  striking  out  the  whole  section 
hereafter  substituting  something  else  which  he 
indicated. 

Mr.  C HATFIELD  said  the  committee  sup- 
posed they  could  do  nothing  more  properly,  in 
framing  the  Article,  than  to  decide  the  elemen- 
tary principles  which  shall  govern  the  depart- 
ments, leaving  to  the  legislature  to  decide  upon 
their  appropriate  powers  and  duties.    If  there 
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were  certain  powers  provided  for,  they  might  i 
be  supposed  to  be  restricted  to  those  powers 
alone,  whereas  there  might  be  others  coming 
legitimately  and  properly  within  the  scope  of 
their  department.  The  committee,  in  examin- 
ing the  duties  of  the  Comptroller,  found  it  ne- 
cessary to  divide  them,  and  place  one  branch 
under  the  charge  of  another  department,  and 
they  decided  that  it  should  be  in  the  department 
of  the  canals,  as  one  in  which  the  greatest  in- 
terests were  involved.  If  gentlemen  did  not 
like  the  term  by  which  the  office  was  described, 
they  might  substitute  something  else.  He  be- 
lieved that  it  was  proper  to  have  a  practical  en- 
gineer in  this  office. 

Mr.  SALISBURY  suggested  that  the  amend- 
ment  of  Mr.  Nicholas  should  be  modified  so 
as  only  to  strike  out  after  the  words  "  practical 
engineer,"  in  the  third  line?  to  the  end  of  the  sen- 
tence. This  would  accomplish  the  object  of  the 
gentleman  without  further  addition. 

Mr.  NICHOLAS  assented. 

Mr.  LOO  MIS  replied  to  Mr.  Chatfiei/d.  In 
Jhe  course  of  his  remarks  he  stated  that  at  Lit- 
tle Falls,  where  the  locks  were  excavated  out  of 
the  solid  rock,  the  engineers  had  directed  an  ex- 
cavation of  three  or  four  feet  below  the  bottom 
of  the  canal,  that  it  might  be  filled  up  again 
with  timber,  on  which  the  mason  work  of  the 
lock  was  built  And  in  another  place,  on  the 
enlarged  canal,  it  had  been  excavated  for  three- 
quarters  of  a  mile  through  solid  rock,  when  all 
that  was  saved  in  distance  was  but  twelve  rods. 
This  was  done  to  preserve  the  engineer's  line 
of  beauty — which  was  a  straight  line. 

Mr.  WATERBURY  followed,  giving  his  ex- 
perience in  relation  to  the  Delaware  and  Hud- 
son canal. 

The  amendment  of  Mr.  RHOADES  was  ne- 
gatived. 

Mr.  NICHOLAS,  after  a  few  explanatory  re- 
marks, moved  to  strike  out  the  words — "  but  no 
person  shall  be  elected  to  said  office  who  is  not 
a  practical  engineer  and  who  has  not  pursued 
civil  engineering  as  a  business  and  profession 
for  seven  successive  years  next  before  his  elec- 
tion," and  insert,  "  He  shall  be  a  practical  en- 
gineer." 

Mr.  RHOADES  approved  of  so  much  of  the 
amendment  as  proposed  to  strike  out,  but  not 
of  the  rest.  Doubts  and  perplexities  would  I 
arise  if  these  words  were  retained  in  any  shape. 

Mr.  NICHOLAS  would  not  insist  upon  the 
addition  of  these  words  if  it  was  thought  inex- 
pedient. He  thought,  however,  it  would  be 
much  easier  to  ascertain  whether  a  man  was  a 
practical  engineer,  than  it  would  whether  he  had 
been  so  engaged  for  seven  years  previous  to  his 
election. 

Mr.  PERKINS  was  in  favor  of  either  retain- 
ing the  words  of  the  section  or  Striking  out  all 
reference  to  qualifications. 

Mr.  BURR  should  vote  for  the  amendment  as 
being  better  than  the  original  section.  But  he 
would  like  still  better  to  strike  out  all  that  re- 
fers to  qualification.  Practical  engineering  was 
his  trade  and  he  knew  that  the  number  of  years 
engaged  in  this  business  was  no  test  of  compe 
tency.  He  had  some  doubts  whether  the  sec- 
tion was  at  all  needed.  But  if  there  was  a  ne- 
cessity for  a  Surveyor  General,  this  proposition 


was  much  preferable  to  the  former  provision. 

Mr.  WHITE  objected  to  any  qualification 
whatever.  He  believed  the  people  were  capa- 
ble of  judging,  and  he  would  not  dp  anything  to 
obstruct  the  free  choice  of  the  people  ir  the  se- 
lection of  their  officers. 

Mr.  E.  HUNTINGTON  had  not  intended  to 
say  a  word  on  this  section  until  a  motion  should 
be  made  to  strike  it  all  out.  He  agreed  that  it 
was  important  there  should  be  a  competent  head 
to  this  department.  He  had  not  a  doubt  but 
millions  of  the  public  money  had  been  lost  lor 
for  want  of  such  an  officer.  But  he  was  opposed 
utterly  to  entrust  the  selection  of  such  an  officer 
to  politicians  acting  in  a  nominating  convention. 
They  would  know  about  as  much  about  the  qua- 
lifications of  such  an  officer  as  of  the  geology  of 
the  moon.  With  all  respect  for  the  people,  Mr. 
H.  must  say  that  this  was  a  question  upon  which 
they  could  not  pass  understanJingly.  This  man 
should  be  appointed  by  the  commissioners  hav- 
ing charge  of  the  canals.  It  would  then  be 
made  their  duty  to  investigate  the  qualications 
of  the  man  they  should  appoint.  With  a  salary 
of  $2000  you  could  never  command  the  service? 
of  an  engineer  who  should  be  fully  competent 
for  the  place.  Engineers  of  the  first  class  now 
get  $4000  or  $5000  per  annum  from  private  cor- 
porations, who  know  that  it  is  for  (heir  interest 
to  place  their  works  in  the  charge  of  men  of  the 
best  talent.  Besides,  two  years  would  not  be 
sufficient  for  a  man  to  become  fully  acquainted 
with  the  canals  of  the  state.  This  officer  should 
hold  his  place  during  the  pleasure  of  the  ap- 
pointing power.  But  he  objected  in  toto  that 
he  should  be  selected  by  a  political  caucus,  and 
be  elected  by  a  political  party.  We  should  run 
a  great  risk,  in  the  first  place,  of  not  getting  a 
good  man,  and  if  we  did,  he  might  be  turned  out 
of  office  in  two  years. 

Mr.  RHOADES,  from  what  had  been  said, 
was  led  to  believe  that  there  existed  an  imped- 
ous  necessity  for  the  creation  of  such  an  office 
as  was  here  provided  for.  The  false  estimates 
alluded  to,  and  the  statements  of  the  gentleman 
from  Herkimer  (Mr.  Loomis),  proved  that  it 
was  necessary  to  have  an  officer,  who  was  re- 
sponsible directly  to  the  people  for  the  proper 
performance  of  his  duties.  This  would  alse 
prevent  his  having  a  personal  interest  in  the 
work  on  which  he  was  engaged  for  the  state. — 
He  should  be  a  practical  engineer,  to  prevent  hii 
being  deceived  by  the  subordinate  officers  and 
agents  whom  he  might  have  under  his  direction. 
He  hoped  the  section  would  remain. 

The  motion  of  Mr.  Nicholas  was  agreed  to. 

Mr.  SALISBURY  moved  to  strike  out  thi 
provision  ibr  paying  the  travelling  expenses  ol 
the  engineer. 

Mr.  PERKINS  hoped  those  words  would  not 
be  struck  out:  he  thought  $2000  with  those  ex- 
penses, would  not  be  too  much  The  evil  of  giv- 
ing a  fixed  salary  with  no  provision  for  travell- 
ing  expenses  had  been  exemplified  in  the  case 
of  the  canal  commissioners,  of  whom  it  had 
been  complained  that  they  did  not  visit  the  pub- 
lic works  often  enough. 

Mr.  PATTERSON  would  give  a  fixed  salary, 
not  to  be  fixej  by  the  constitution  but  by  the  le- 
gislature,  and  forbid  all  fees  and  perquisites 
whatever.    This  officer  was  to  be  stationary 
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here,  and  need  not  require  nor  incur  travelling 
expenses,*  but  if  he  were  such,  a  provision  like 
this  would  tempt  too  frequent  visitations 

Mr.  BRUCE  thought  this  officer  was  required 
to  travel — for  that  purpose  the  people  wanted 
him;  and  if  he  were  not  paid  his  travelling  ex- 
penses, he  would  send  out  his  deputies  and  the 
same  system  of  incompetent  surveys  would  be 
pursued. 

The  motion  to  strike  out  was  lost. 

Mr.  MARVIN  moved  to  strike  out  all  of  the 
section  which  prescribes  the  salary  of  this  offi- 
cer.    Lost.  a 

Mr.  RICHMOND  moved  to  amend  so  that  the 
sum  paid  for  travelling  expenses  should  in  no 
year  exceed  $200. 

Mr.  WATERBTJRY  moved  to  fix  the  sum  at 
$500. 

Mr.  RICHMOND  opposed  travelling  fees  be- 
ing allowed  without  restriction.  He  alluded  to 
the  system  of  giving  gentlemen  an  opportunity 
to  bring  in  bills  for  extra  services,  as  leading  to 
that  branch  of  compensation  which  had  become 
well  understood  as  "stealings  in."  He  enume- 
rated officers  whose  "  stealings  in"  exceeded 
their  salaries,  some  of  them  getting  $2,800  per 
annum  when  the  peop'e  imagined  they  were  get- 
ting less  than  half  that  amount. 

The  amendment  to  the  amendment  was  nega- 
tived. 

The  amendment  was  then  adopted  on  a  second 
vote,  (un  the  first  count  there  not  being  a  quo- 
rum,) 37  to  23. 

Mr.  LOOMIS  then  offered  the  following  sub- 
stitute for  the  whole  section: 

$  i  A  commissioner  of  public  works  shall  be  elected 
by  the  decors  of  the  state,  to  hold  bis  office  for  two 
years.  He  shall  have  charge  of  the  department  hereto- 
fore belonging  to  the  Surveyor-General,  and  also  of  the 
record)  documents  and  business  in  the  Comp  roller's 
office,  pertaining  to  the  canals  and  state  prisons,  pub- 
lic buildings  and  lands,  subject  to  regulation  by  law. 

Mr.  CHATFIELD  opposed  the  amendment, 
which,  he  said,  would  degrade  this  officer  to  a 
mere  keeper  of  records. 

Mr.  KIRKLANJD  also  opposed  the  amend- 
ment. 

Mr.  PATTERSON  moved  to  amend  by  strik- 
ing out  all  after  the  words  "Surveyor-Gene/al," 
and  insert,  "  and  also  of  the  Canal  Department 
as  now  exercised  by  the  Comptroller."  Mr.  P. 
wished  to  divest  the  Comptroller  of  his  present 
control  of  the  canals.  He  would  make  this  man 
the  head  of  that  Department  now  known  as  the 
canal  department — and  at  the  same  time  leave 
the  Comptroller  one  of  the  Commissioners  of  the 
Canal  fund  and  of  the  Canal  Board. 

Mr.  PERKINS  urged  *  he  retention  of  the  sec- 
tion as  reported,  and  opposed  the  amendment. 

Mr.  VAN  SCHOONHOVEN  also  opposed  the 
amendment  of  Mr.  Loomis. 

Mr.  LOOMIS  replied  that  his  amendment  ere- 
ated  no  additional  office.  It  merely  carried  out 
the  intention  of  the  Committee  in  a  shape  more 
acceptable  to  himself. 

Mr.  CHATFIELD  explained  that  the  inten- 
tion of  the  committee  was  to  supeiadd  to  the  du- 
ties of  Surveyor  General  the  duties  of  State  En- 
gineer— not  to  create  any  new  office. 

Mr.  HARRIS  regarded  the  office  of  Surveyor 
General  as  unnecessary— and  urged  that  that 
officer  bad  no  duties  to  discharge  that  might  not 


be  devolved  on  some  other  officer.  He  regard, 
ed  the  section  as  abolishing  in  effect  the  office 
of  Surveyor  General  and  creating  another — and 
viewing  it  in  this  light,  he  moved  to  strike  out 
the  section. 

The  question  was  first  put  on  Mr.  Patter- 
son's amendment  to  Mr.  Loomis'  proposition, 
and  then  on  the  latter,  and  both  were  negatived. 

Mr.  Harris'  motion  to  strike  out  the  section, 
was  then  agreed  to — 42  to  32. 

The  3d  section  was  then  read  as  follows  : — 

$  3.  Three  Canal  Commissioners  shall  be  chosen  at 
the  general  election  which  shall  be  held  next  after  the 
adoption  of  this  Const, tution,  one  of  whom  shall  hold 
his  office  for  one  year,  one  shall  hold  his  office  for  two 
years,  and  one  shall  ho:d  his  office  for  three  years  — 
The  Commissioners  ol  the  Canal  Fund  shall  rmet  at 
the  Capitol  on  the  first  Monday  of  January  next  after 
such  electiotij  and  determine  by  lot  wh  ch  of  said  com- 
missioners shall  hold  his  office  for  one  year,  which  fir 
two  years,  and  which  (or  three  years,  and  there  shall 
be  elected  annually  thereafter  one  Canal  Commissioner, 
who  shall  hold  his  office  three  years  The  anuuil 
salary  of  a  Canal  Commissioner  sh  ill  be  sixteen  hun- 
dred dollars}  and  his  necessary  expenses  while  travel- 
ling on  the  line  of  the  canals  of  this  state  ou  official 
business  as  such  commissioner, 

Mr.  STRONG  moved  to  strike  out  all  that 
gives  to  these  officers  travelling  fees.  Mr.  S. 
briefly  explained  his  reasons  for  offering  this  a- 
mendment,  and  it  was  agreed  to. 

Mr.  PERKINS  then  moved  to  strike  out  so 
much  as  fixes  the  salary.     Lost,  35  to  37. 

The  4th  section  was  then  read,  as  follows  : 

$  4.  Three  inspectors  of  *tate  prisons,  shall  be  elect- 
ed at  the  general  election  which  shall  t.e  held  next  after 
the  adoption  of  this  constitution,  one  of  whom  shall 
hold  his  office  for  one  year,  one  for  two  years,  and 
one  fo.  three  years.  The  Governor,  Secretary  of  State 
and  Comptroller  shall  meet  at  ih»  Capitol  on  the  first 
Monday  of  January  next  succeeding  such  <- lection,  and 
de<  ermine  by  lot  which  of  said  inspectors  shall  hold  his 
office  for  one  year,  which  for  two,  and  wh  ch  for 
three  years  ;  and  there  shall  be  eleced  annually  there- 
after, "one  inspector  of  sta  e  prisons  who  shall  hold  his 
office  for  three  years;  said  inspectors  shall  have  the 
charge  and  superintendence  of  the  state  prisons,  and 
shall  appoint  all  the  officers  therein,  and  shall  receive 
four  dollars  ench  for  every  day  actually  occupied  in 
official  duty  at  the  prisons  or  at  the  Capitol,  and  Pen 
cents  for  every  mile  actually  travelled  on  official  busi- 
ness All  vacancies  in  the  office  of  such  inspector  shall 
be  filled  by  the  Governor,  till  the  next  election. 

Mr.  PERKINS  moved  to  strike  out  "ten 
cents  "  and  insert  "  five  cents."     Agreed  to. 

Mr.  ST.  JOHN  moved  to  strike  out  "  four 
dollars"  and  insert  "  three  dollars." 

Mr.  PERKINS  opposed  the  motion,  but  it 
was  agreed  to,  41  to  29. 

Mr.  TAGGART  moved  to  strike  out  all  that 
relates  to  compensation.     Lost,  34  to  37. 

Mr.  KENNEDY  thought  we  might  save  ano- 
ther  shilling,  ani  he  moved  to  strike  out  u  $3" 
and  insert  u  $2  87|."    Lost. 

The  fifth  section  was   then  read  as  follows:— 

§  5  The  Lieutenant-Governor,  Speaker  of  the  Assem- 
bly, Secret  try  of  *t*te,  Comptroller,  Treasurer,  Attor- 
ney General,  and  State  Engineer  and  Surveyor, shall  be 
Commissioners  of    he  Land  Office 

The  Lieutenant-Governor,  Secretary  of  State,  Comp- 
troller, Treasurer  and  Attorney-General  shall  be  the 
Commissionersof  the  Caml  Fund 

The  Canal  Boird  shall  consist  of  the  Commissioners 
of  the  Canal  Fund,  the  State  Engineer  and  Surveyor 
and  the  Canal  Commissioners. 

Mr.  BRUCE  moved  to  strike  out  the  words 
"State  Engineer  and  Surveyor"  wherever  they 
occurred.    Agreed  to. 

Mr.  MARVIN  moved  to  strike  out  the  whole 
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section.  It  was  time,  he  thought,  to  stop  legis- 
lating  and  so  to  work  to  make  a  constitution. — 
All  this  had  been  regulated  by  law. 

The  hour  of  1£  o'clock  having  arrived,  the 
committee  of  the  whole  rose  and  reported  the 
article  to  the  Convention. 

Mr.  KENNEDY  moved  that  the  House  again 
go  into  committee  of  the  whole  on  the  report. 

The  PRESIDENT  decided  this  motion  not  to 
be  in  order. 

Mr.  KENNEDY  then  moved  to  recommit  the 
report. 

This  was  opposed  by  Messrs.  STRONG  and 
JORDAN  an  1  rejected. 

Mr.  SHEPARD  moved  that  the  Convention 
take  up  the  report  where  the  committee  of  the 
whole  left  off.     Agreed  to. 

The  question  then  recurred  on  the  motion  of 
Mr.  MARVIN  to  strike  out  the  fifth  section. 

Mr.  SHEPARD  urged  that  these  boards  might 
be  found  to  be  an  unnecessary  part  of  the  ma- 
chinery of  government — and  it  would  be  unwise 
to  fasten  them  on  the  state,  and  beyond  the  reach 
of  the  legislature. 

Mr.  CHATFIELD,  after  expressing  his  re- 
gret at  the  vote  abolishing  in  effect  the  Surveyor 
General,  went  on  to  sustain  the  section  as  one 
of  the  most  important  points  in  it.  It  designated 
the  officers  or  boards  that  were  to  have  charge 
of  the  three  great  interests  of  the  state,  the 
canals,  the  canal  fund  and  the  public  lands, 
which  belonged  to  the  school  fund — and  these 
boards  would  be  necessary  so  long  as  we  had 
canals,  a  canal  fund,  and  public  lands. 

Mr.  SHEPARD  replied,  and  Mr.  PERKINS 
followed  in  opposition  to  the  motion  to  strike 
out. 

The  motion  to  strike  out  was  lost. 

The  sixth  section  was  then  read  as  follows  : 

6  6  No  law  shall  be  passed  creatine  or  continuing  any 
office,  for  the  inr.pection  of  any  article  of  merchandize, 
pro  luce  or  manufacture  (except  salt  manufactured 
within  this  stale)  and  all  existing  laws  authorizing  or 
providing  for  such  inspection,  and  the  offices  created 
thereby,  are  hereby  abrogated. 

Mr.  MURPHY  moved  the  following  substi- 
tute  for  the  section: — 

tl  So  law  shall  be  passed  creating  or  continuing  any 
office  for  the  weighing  or  measuring  or  inspection  of 
any  article  of  merchandize,  produce  or  manufacture, 
or  delegating  any  authority  to  create  anv  vuch  office; 
and  all  existing  laws  authoriz  ng  or  providing  for  such 
weighingor  measuringor  iupection,  or  delegating  such 
authority,  and  the  offices  created  for  such  purposes, 
are  hereby  abrogated  Nor  shall  any  law*  be  passed 
gran'ing  license*  for  carrying  on  any  trade,  calling, 
business  or  profession  and  all  licenses  and  laws  au- 
thorizing the  tame  are  hereby  abrogated.  But  nothing 
in  this  section  contained  shall  prevent  the  legislature 
from  exercising  such  control  over  the  salt  springs  and 
salt  manufactured  from  the  same,  as  they  may  deem 
proper,  or  from  enacting  such  sanitorv  laws  as  the  pub- 
lic welfare  may  require." 

Pending  this  motion,  the  committee  took  a  re- 
cess. 

AFTERNOON  SESSION. 

Mr.  MURPHY  sent  up  a  modification  of  his 
substitute  for  the  sixth  section,  as  follows: — 

All  offices  for  the  weighing,  guaging,  culling  or  in- 
specting  any  merchandize,  produce,  minufacture  or 
commodity  whatever,  a«e  hereby  abolished;  and  no 
such  office  shall  herpafter  be  created  by  law;  but  no- 
thing herein  contained  shall  prevent  the  legislature 
from  exercising  suck  control  over  the  salt  manufactur- 


ed from  the  springs  belonging  to  the  state  as  it  may 
deem  proper. 

Mr.  NICHOLAS  (Mr.  M.  having  waived  his 
motion)  moved  an  additional  section,  as  follows: 

$  5.  The  Treasurer  may  be  suspended  from  office  by 
the  Governor  until  thirty  day*  from  the  commence- 
ment of  the  next  session  of  the  legislature,  whenever  it 
sha  1  appear  to  him  that  such  Treasurer  his  in  any 
particular  viola  ed  his  duty.  The  Governor  shall  ap- 
po  nt  a  competent  person  to  die-charge  the  duties  of  the 
office  during  such  suspension  of  the  Treasurer. 

Mr.  RHOADES  suggested  that  there  might 
be  such  a  thing  as  collusion  between  the  Comp- 
troller  and  Treasurer — and  that  the  requisition 
of  a  report  from  the  Comptroller  should  be 
struck  out. 

Mr.  NICHOLAS  assented  to  that. 

Mr.  HARRISON  suggested  that  this  provision 
might  be  more  general. 

Mr.  NICHOLAS  said  he  made  it  applicable 
to  the  Treasurer  only  because,  he  was  the  keep, 
er  of  all  the  public  funds. 

Mr.  PERKINS  urged  that  if  the  Treasurer 
was  to  be  elected  for  two  years,  and  before  any 
examination  of  his  accounts  by  the  appointing 
power,  the  slow  process  of  impeachment  would 
not  be  an  adequate  remedy  in  case  of  a  default- 
ing Treasurer. 

Mr.  NICHOLAS  explained  that  the  only  ob- 
ject of  the  section  was  to  enable  the  Governor 
to  turn  over  to  the  legislature  a  Treasurer  sus- 
pected of  malversation  in  office,  that  he  might 
be  either  impeached  or  restored  to  office.  Nor 
did  he  see  that  this  power  would  be  likely  to  be 
abused. 

Mr.  BAKER  said  this  section  would  address 
itself  belter  to  his  appreciation  if  the  authority 
to  the  Governor  should  be  limited  to  the  time 
during  the  recess  of  the  legislature.  By  the  pre- 
sent reading  of  it,  the  Governor  was  allowed  to 
remove  this  officer  in  February,  and  appoint  a 
successor,  who  would  hold  his  office  until  the 
next  year  at  the  same  time.  He  moved  to  a- 
mend  by  inserting  after  4t  Governor, "  in  the  se- 
cond line,  the  words  "  during  the  recess  of  the 
legislature,  and." 

This  was  agreed  to,  after  some  conversation, 
and 

The  section  was  then  adopted 

Mr.  MURPHY  now  ofFered  his  substitute  for 
the  last  section,  (as  above)  and  went  on  to  say, 
that  in  proposing  the  amendment  to  the  section 
reported  by  the  committee,  he  only  sought  to 
carry  out  more  fully  the  principle  asserted  in 
the  section.  There  were  many  offices  besides 
those  of  inspection,  partaking  of  the  same  cha- 
racter, and  equally  impolitic  and  unjust,  which 
ought  to  be  abolished  j  and  he  had  framed  his 
amendment  so  as  to  embrace  them.  For  one  he 
returned  thanks  to  the  committee  for  bringing 
the  question  of  our  inspection  laws  so  directly 
before  the  Convention.  They  had  performed  a 
noble  duty  to  the  country  and  to  public  opinion. 
If  there  were  one  subject  more  than  another  of 
general  legislation  settled  in  the  public  mind,  it 
was  the  abolition  of  those  laws  :  and  we  should 
illy  perform  our  duty  here  if  we  did  not  conform 
to  its  wish, — evidences  of  which  crowded  upon 
us  on  every  side.  The  legislature  in  1843  ac- 
knowledged it  when  they  abolished  compulsory 
inspection,  weighing  and  measuring,— -yielding 
to  the  demands  of  the  producer,  trader  and  coa* 
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sumer.    The  public  prets  and  political  conven- 
tions in  various  portions  of  the  state  have  urged 
it  ur»on  us  ;  and  none  more  so  than  in   his  own 
county.     He  felt  gratified  that  he  could  stand 
here  acting  in  consonance  with   that  public  opi. 
nion  and  at  the  same  time  according  to  the  dic- 
tates of  his  own  juJgmen t.    He  .had  always  con- 
sidered   those  laws  as  improper  interferences 
with  the  private  dealings  of  individuals  on   the 
part  of  the  government,  whose  province  was  to 
extend  equal  protection  to  the  lives  and  property 
of  its  citizens,  but  not  to  regulate  their  business 
transactions  with   each   other.     When  govern- 
ment has  provided  such  protection   it  has  dis- 
charged  its  principal  duty.     It  might,  for  the 
purposes  of  such  protection,  tax  its  citizens  and 
tidopt  regulations  for   the   collection  of  public 
revenue  ;  but  it   should  not  legislate  between 
Individuals.     Men   were   sharp-sighted   to  see 
their  own  interest.    Left  to   themselves   they 
would   not  be  subject  to  frauds  in  any  such  de- 
gree as  they  now  are  by  these  attempts  to  affix 
a  value  to  the  articles  of  trade.    The  assump- 
tion of  this  office  on  the  part  of  the  state  begets 
laxity  and   induces   a  reliance  upon   an  official 
branl  to  which  it  is   not  entitled.     The  officer 
generally  is  a  mere  partizan,  not  selected  with 
exclusive  reference  to  his  qualifications,  but  for 
his  political  services.     Carelessness,  ignorance, 
avarice,  frequently  lead   to   bad  inspection,  for 
which  there  is  no  remeJy.     He  was,  therefore, 
opposed  to  the  whole  system  from  principle. — 
He  knew,  however,  that  it  was  due  to  the  sub- 
ject, especially  when  it  is  proposed  to  adopt  a 
constitutional  provision  in  regard   to  it,  to  look 
at  the  origin  and  effects  of  the  system  as  it  has 
existed,  and   this   he  would  do  very  brieil y. — 
Laws  for  the  purposes  of  inspection  were  passed 
as  early  as  1784.     In  one,  enacted  in  1790  the 
object  is  in  a  preamble  declared  to  be  lt  to  ren- 
der the  commodities  more  valuable  in  foreign 
markets."     Under  such  a  pretext  has  grown  up 
the  gigantic  system  which  has  established  seve- 
ral hundred  of  the  officers  in  question,  whose 
support,  as  he  would  show,  was  a  tax  upon  the 
industrial  classes  of  the  state,  without  effect- 
ing the  object  originally  designed.     If  the  ob- 
ject of  those  laws  had  not  been  accomplish- 
ed, all  candid    men    would    agree    that    they 
should   be  abolished.    He  would  state  a  fact 
Which  had  been  communicated  to  him  by  a  re- 
spectable constituent  of  his  own,  showing  that 
the  price  was  not  raised  in   the  foreign  market 
by  our  inspection.     The  standard  of  potash  in- 
spected in  New  York  was  ten  per  cent  inferior 
to  that  of  Montreal.    Why  this  was  so  was  per- 
haps immaterial  to  inquire.     Ail  we  wanted  for 
the  purposes  of  this  enquiry  was  to  know  if  the 
fact  were  so.    That  it  was  so,  he  repeated  he 
had  good  authority   for  saying  j  and   with  that 
one  tact  the  whole  reason  for  the  laws  as  stated 
in   the   act  of  1790   failed.    He  found  another 
stated  in  a  memorial  to   the   legislature  by  the 
New  York  Chamber  of  Commerce  in   1841,   e- 
qually  conclusive,  and  that  was,   that  in  many 
cases  the  New  York  flour  brand  is  of  positive 
injury  to  the  article  in  Brazil,  because  the  James 
river  flour  was   more   highly  esteemed  in  that 
market.     Now  if  our  inspection  served  to  mark 
the  inferiority  of  our  commodities,   to  those  of 
«Hher  states,  it  was  not  likely  that  their  value 


would  be  enhanced  by  it    To  his  mind  the  sys- 
tem had  utterly  failed  to  accomplish  its  object. 
Its  practical  operation,  therefore,  was  merely  to 
tax  tne  industry  of  the  state,  build  up  valuable 
offices  and  to  restrict  commerce,  as   he   would 
proceed  to  show.     In  general  taxes  were  said  to 
fall  upon  the  consumer  ;  but  in  this  case  the  ex- 
pense of  inspection  operating  as  a  tax  fell  upon 
the  producer.     The  article  is  taken  to  a  foreign 
market  to  compete  with  the  same  kind  of  com- 
modity from  other  parts  of  the   world,   or  per- 
haps with  the  home  production  which  is  not  in- 
spected.    The  New  York  producer,   therefore, 
must  enter  into  competition  with  the  other  pro. 
ducers,  and  every  charge  at  home  operates  to 
reduce   his  profits  abroad.     The  inspection  in 
New  York   as  well  as  the   transportation  is  a 
charge  to  get  his  produce  to  the  foreign  market, 
while  he  obtains  no  higher  price  inconsequence 
of  it,  but  oftentimes  his  produce  is  even  depre- 
ciated by  the  brand.    The  amount  of  this  in- 
spection tax  was  enormous.     He  would  take  the 
case  of  pot  and  pearl  ashes  to  which  he  had  al- 
ready alluded.     He  found  in  the  legislative  doc- 
uments of  the  last  year  that  the  amount  of  fees 
and  other  expenses  attending  inspection  on  77,- 
107  barrels  of  ashes  inspected  in  New  York  was 
$43,855— equal  to  sixty-three  cents  on  each  bar- 
rel,  and   to   two  and   one-half  per  cenc  on  the 
whole  value  of  the  article.     Such  a  tax  as  this 
was  enormous,  and  it  came  out  of  our  own  citi- 
zens producing  the  article.     It  was  the  enormi- 
ty of  these  fees  which   called   for  our  interposi- 
tion.    The  legislature  had  in  vain  attempted  to 
correct  the  system.     The  year  after  compulso- 
ry inspection,  weighing  and  measuring,  was  a- 
bolished,  a  law  was   passed   requiring  all  those 
who  did  have  their   commodities   weighed,  in- 
spected, or  measured,  to  employ  official  weigh- 
ers, measurers  and  inspectors.  The  consequence 
was  that  the  evils  of  the  system  remained  in  as 
full  force  as  before.  The  impracticability  of  ac- 
complishing the  reform  in  the  legislature, present- 
ed the  necessity  for  our  action.    Weighing,  mea- 
suring and  inspecting  could  be   done   better  by 
private  persons  than  by  public  officers.     Indus- 
try, character  and  ability  would  soon  renter 
private  inspection   more  desirable.     Monopoly 
and  extortion  would  be  prevented.     Men  free  to 
go    where  they   would   be  best  and  cheapest 
served,  would  obtain  all  the  advantages  of  su- 
perior inspection  at  a  less  price;  and  the  honest 
man  would  not  be  compelled   to  see   his  labor 
depreciated  by  official  ignorance  or  carelessness. 
The  effects  of  our  inspection  laws  have  been 
equally  injurious  to  our  commerce.    They  have 
prevented  New  York  snippers  from  being  the 
carriers  of  much  western  and  southern  produce. 
No  commodity  could  be  sent  to   New  York  for 
exportation  without  being  subjected  to  the  ex- 
penses of   inspection.     The  consequence    has 
been,  especially  under  the  discriminating  duties 
in  favor  of  American  productions  from  the  Brit- 
ish colonies,  that  large  portions  at  one  time  went 
to  the  Canadas  in  order  that  the  expense  might 
be  avoided;  and  in  the  case  of  Richmond  flour, 
before  alluded  to,   much   exportation  from  the 
city  of  New  York  has  been  prevented  in  conse- 
quence of  the  inferiority  of  our  brand:     Thus 
our  commerce  has  been  shackled,  and  the  just 
advantages  of  our  gre£t  seaport  lost.    He  would 
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detain  the  committee  no  longer  ©n  this  question; 
but  would  observe  in  conclusion  that  the  adop- 
tion of  the  provision  under  consideration  in  the 
constitution,  would  abolish  a  great  number  of 
officers  not  only  useless,  but  positively  injurious 
to  the  community.  We  would  get  rid  of  a  vast 
amount  of  troublesome  executive  patronage. 
We  would  do  a  lasting  service  to  the  people  in 
leaving  them  to  the  management  of  their  busi- 
ness  transactions  unburthened  by  official  inter- 
ference, alike  offensive,  unnecessary  and  unjust. 

Mr.  PERKINS  sustained  the  amendment — 
urging  that  these  officers  were  troublesome  to 
the  Executive,  the  source  of  combinations  and 
a  great  deal  of  difficulty  in  New- York,  in  the 
election  of  members  of  assembly,  which  had 
operated  injudiciously  to  city  and  county,  and 
had  resulted  in  an  onerous  tax  on  the  business 
of  the  state. 

Mr.  PATTERSON  preferred  the  substitute 
because  it  went  further  than  the  original,  and 
included  weighers  and  measurers.  The  whole 
system  of  inspecting,  weighing  and  measuring 
he  regarded  as  a  fraud  on  the  people,  and  as  the 
means  of  filling  the  pockets  of  the  few,  without 
any  real  benefit  to  trade.  In  the  article  of  flour, 
for  instance,  it  was  not  the  inspector's  brand 
that  was  looked  to  for  the  character  of  the  arti- 
cle, but  to  the  miller's  brand. 

Mr.  HARRISON  opposed  the  amendment, 
believing  that  if  the  system  of  inspection  was 
rigidly  enforced,  as  it  once  was,  our  exported 
articles  would  stand  much  higher  than  they  now 
do.  Many  persons,  in  purchasing  articles,  fish 
especially,  trusted  to  the  brand  of  the  inspector. 
The  extravagant  fees  paid  to  the  inspectors  was 
the  great  evil,  and  this  might  be  remedied;  but 
he  trusted  that  the  whole  system  would  not  be 
swept  away. 

Mr.  BASCOM  followed  in  support  of  it.  A 
circumstance  which  had  come  under  his  person- 
al  observation  would  illustrate  the  positions 
that  these  inspectors  were  of  no  advantage  to 
our  commodities  in  foreign  markets.  A  compa- 
ny wishing  to  purchase  a  quantity  of  potash, 
applied  to  the  manufacturers  in  his  neighbor- 
hood, to  furnish  them  a  pure  article,  trusting  to 
the  faith  of  the  manufacturers,  and  offering  a 
large  advance  from  the  prices  for  first  rates  in 
the  city  of  New- York. 

Mr.  RHOADES  suggested  that  the  amend- 
ment was  so  broad  as  to  cover  a  class  of  offi- 
cers appointed  by  the  Canal  Board — inspectors 
of  boats,  weighers,  &c. 

Mr.  MURPHY  said  he  had  added  a  clause 
making  an  exception  in  favor  of  salt,  not  be- 
cause he  thought  it  necessary,  but  because  he 
found  it  in  the  original  section.  The  state  could 
appoint  its  own  inspectors,  &c,  for  its  own  pur- 
poses, as  an  individual  could.  He  only  intended 
to  reach  cases  between  buyer  and  seller — as  well 
inspectors  appointed  by  corporations  as  by  state 
authority  directly.  He  would  abolish  the  whole 
of  them. 

Mr.  SHEPARD,  though  opposed  to  a  compul- 
sory system  of  inspection,  thought  it  unwise  to 
forbid  any  future  legislature,  whatever  the  ne- 
cessity might  be,  however  much  it  might  con- 
tribute to  the  purposes  of  commerce,  to  pass 
laws  for  the  inspection  of  certain  articles  ol 
merchandise.    He  differed  with  the  gentleman 


from  Kings  in  regard  to  the  effect  of  an  official 
brand  upon  our  exports  in  foreign  markets.  He 
knew  that  this  did  give  a  better  character  to 
them,  and  he  referred  to  such  works  as  McCul- 
loch's  in  proof  of  this.  He  was  not  prepared 
to  say  that  there  would  arise  hereafter  circum- 
stances demanding  the  passage  of  inspection 
laws  nor  was  he  prepared  to  believe  that  the 
legislatures  would  not  act  wisely  and  justly  in 
making  such  Jaws.  He  would  go  against  the 
compulsory  features  of  these  laws  and  against 
all  interference  between  buyer  and  seller  j  but 
he  could  not  agree  to  an  iron  rule  here  forbid- 
ding all  inspection  laws,  and  annulling  those  in 
existence.  Nor  did  he  think  the  gentleman  from 
Kings  had  fairly  quoted  the  returns  of  inspec- 
tors, in  giving  gross  receipts  instead  of  actual 
profits,  which  were  comparatively  small. 

Mr.  MURPHY  said  he  quoted  these  return* 
to  show  what  the  tax  on  the  producer  was.  To 
him  it  was  of  no  consequence  whether  these  ex- 
actions went  into  the  pockets  of  the  inspectors 
only,  or  whether  they  were  divided  with  the 
cartman,  the  cooper,  &c,  &c. 

Mr.  KENNEDY  supposed  it  would  be  useless 
to  detain  the  Convention  upon  this  subject,  as 
they  now  seemed  to  have  decided  upon  adopting 
this  section.  Indeed  from  all  he  had  seen  in  the 
action  of  this  Convention,  he  was  led  to  the  con- 
clusion that  it  was  called  for  the  purpose  ofy  in 
every  possible  way,  preventing  the  city  of  New 
York  from  enjoying  any  benefit  from  legislation, 
and  of  crippling  its  prosperity  ;  and  he  might  af 
well  sit  still  and  allow  this  section  to  pass  with- 
out saying  a  word.  But  he  felt  called  upon  to* 
oppose  its  adoption.  He  was  opposed  to  com- 
pulsory inspection  laws.  Those  features  had 
been  allowed  to  go  out  of  use,  and  no  person 
was  now  obliged  to  have  an  article  inspected 
unless  he  desired  it.  The  inspection  was  no  in^ 
jury  to  the  manufacturer,  if  he  was  honest,  and 
if  he  was  not,  it  would  not  injure  the  buyer  to 
know  it.  He  gave  a  description  of  the  condition 
of  potash  as  he  saw  it  in  the  warehouse  of  the 
inspector  in  New  York.  Barrels  which  had 
been  broken  open  were  found  to  contain  masses 
of  stone,  which  had  been  concealed  in  the  ashes 
when  in  a  molten  state.  If  this  article  was  sent? 
to  a  foreign  market  in  such  a  condition,  the  im- 
purity reflects  not  upon  the  character  of  the- 
manufacturer,  but  upon  the  market  from  which 
it  was  shipped.  It  was  therefore  proper  to  pro- 
tect the  character  of  our  markets  by  an  inspec- 
tion of  articles  exported.  The  purchaser  was 
interested  in  this,  because  he  would  be  likely  fo 
get  a  better  and  purer  article.  He  could  not  in- 
spect it  himself,  because  it  was  not  a  thiiig  to 
be  handled,  even  if  he  was  acquainted  with  its 
qualities — and  if  we  were  to  have  inspections 
at  all,  the  expense  of  storage,  cooperage,  &c, 
must  necessarily  be  considerable — and  of  this  a- 
mount  but  a  small  portion  went  to  the  inspector  ^ 
Mr.  K,  in  the  course  of  his  remarks,  stated  as 
a  fact  that  such  was  now  the  character  of  the 
New  York  brand,  that  flour  had  been  brought 
there  from  other  markets,  to  be  reinspected,ana 
because  the  New  York  inspection  gave  to  it  a 
higher  character  and  a  better  price. 

Mr.  NICOLL  inquired  of  his  colleagues  if 
the  article  of  largest  export  from  New  York 
(cotton)  was  not  free  from  inspection  ? 
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Mr.  KENNEDY  replied  that  cotton  was  an 
article  that  all  who  dealt  in  it  were  well  acquain- 
ted with. 

Mr.  NICOLL  said  it  would  be  so  with  flour 
and  other  articfes,  The  great  question  was 
whether  we  could  not  reduce  the  patronage  of 
the  Government.  Here  were  over  500  officers 
-hus  holding  power,  and  he  believed  we  could 
safely  get  rid  of  them.  He  should  vote  for  the 
amendment. 

Mr.  MANN  could  not  agree  with  his  colleague 
in  the  opinion  that  this  Convention  was  deter- 
mined to  break  down  the  city  of  New  York. — 
He  believed  these  inspections  were  of  use.  Pass 
thi*  amendment  and  you  do  not  do  away  with  the 
evil.  We  should  have  twenty  inspectors  where  we 
now  have  one.  Each  heavy  dealer  in  New  York 
would  have  his  own  inspector,  instead  of  one 
appointed  by  law.  This  would  not  tend  to  pro- 
tect the  public.  The  amendment  of  the  gentle- 
man from  Kings  would  go  the  whole  length  of 
abolishing  all  inspection  of  weights  and  meas- 
ures, and  we  might  have  nine  ounces  to  the 
pound,  three  quarts  to  the  gallon,  and  three 
pecks  to  the  bushel.  He  did  not  believe  this 
would  be  wise.  He  was  not  in  favor  of  com- 
pulsory inspections  but  would  leave  the  whole 
matter  open. 

Mr.  CHATFELD  repelled  the  idea  that  ei- 
ther the  convention  or  committee  intended  any 
injury  to  the  city  of  New  York.  These  in- 
spection laws  operate  upon  the  people  of  the 
country.  It  was  upon  their  products  that  this 
onerous  tax  was  levied  .  But  one  great  object 
in  view  by  the  committee,  was  to  relieve  the 
Executive  from  the  hordes  of  office  seekers  and 
office  abettors  who  hang  around  this  office  every 
year.  He  would  ask  gentlemen  from  New  York 
if  their  statements  were  to  be  believed,  what 
sort  of  a  comrauity  had  they  there?  It  was 
said  that  the  merchants  had  weights  and  scales 
and  yet  no  one  would  trust  them.  Mr.  C.  would 
not  believe  they  were  thus  lost  to  all  sense  of 
honesty.  He  read  from  a  document  to  show 
that  during  the  past  year  $125,000  were  paid  in 
New  York  for  inspections.  Who  paid  this  large 
sum?  The  producers  of  the  country.  It  was 
said  that  this  whole  matter  should  be  left  with 
the  legislature.  He  had  seen  enough  since  he 
had  been  here  to  despair  of  any  reform  being 
effected  there.  Since  this  report  had  come  in, 
inspectors  from  New  York  had  been  here  be- 
sieging him,  and  he  doubted  not  that  other  dele- 
gates had  been  in  like  manner  besieged.  When 
a  legislature  should  reform  this  inspection, 
and  should  we  find  white  crows  and  the  sky 
would  rain  larks.  He  would  abolish  all  this  in- 
spection and  put  every  man  in  the  community 
upon  his  own  honesty.  He  denied  that  the  sys 
tem  of  inspection  either  gave  a  character  to  an 
article  in  the  foreign  market,  or  protected  the 
community  against  fraud. 

Mr.  WHITE:— -As  one  of  the  delegates  from 
the  city  and  county  of  New- York,  I  desire  to 
tender  my  thanks  to  my  honorable  friend  from 
Otsego  (Mr.  Chatfield)  ,  the  chairman  of  the 
committee  who  reported  this  section  for  the  abo- 
lition  of  all  inspection  laws  j  and  for  the  impor- 
tant services  rendered  to  my  constituents  by  this 
measure  of  sound  policy,  and  of  practical  wis- 
dom.   I  desire  also  to  make  my  acknowledg- 


ments to  my  honorable  friend  from  Kings  (Mr. 
Murphy),  for  the  very  able  support  which  he 
has  given  to  the  report  of  the  committee  upon 
this  important  subject.  I  profess  myself  to  be 
a  decided  advocate  of  the  doctrines  which  give 
to  industry  the  utmost  freedom  of  action,  and 
which  leaves  unrestrained  individual  enterprize 
and  individual  sagacity.  I  hold  to  the  opinion 
that  every  regulation  of  trade,  is  a  restriction, 
and  that  all  laws  affecting  such  pursuits,  are  not 
only  unwise,  but  in  violation  of  private  rights, 
and  subversive  of  the  principles  of  free  trade. 
It  was  well  and  eloquently  remarked  by  my  hon- 
orable  friend  from  Herkimer  (Mr.  Hoffman), 
that  it  is  neither  right  or  expedient  "  to  convert 
a  trade  into  an  office" — an  opinion  which  I 
would  not  repeat  in  terms  less  forcible  than  his 
own,  and  in  which  I  entirely  concur.  The  acute- 
ness  of  the  American  people  renders  them  per- 
fectly capable  of  taking  care  of  themselves  in 
all  the  transactions  of  life  ,•  and  we  have  laws 
to  enforce  the  fulfilment  of  contracts,  according  to 
their  plain,  obvious  and  honest  import.  That  is 
all  the  interference  of  government  that  is  wanted. 
We  want  no  guardians,  legislative  or  political, 
and  all  such  evidences  of  antiquated  ignorance 
should  be  erased  from  the  statute  book.  We 
have  inspectors  of  flour,  tobacco,  ashes,  grain, 
lumber,  hides,  leather,  &c  ,  amounting  in  num- 
ber with  the  weighers,  guagers,  measurers,  &c, 
to  330.  What  has  been  our  experience  as  to 
the  benefit  derived  from  this  costly  sys  em?  I 
hold  in  my  hand  a  document  addressed  to  the 
senate  of  this  state  by  the  chamber  of  com- 
merce of  New  York,  against  these  inspection 
laws,  which  demonstrate  from  actual  know- 
ledge of  the  facts  that  commerce  has  been  thus 
shackled  and  fettered;  and  that  no  advantage 
but  positive  injury  has  been  the  consequence  of 
their  enactment.  The  inspection  of  flour  is  pe- 
culiar to  this  country  and  it  is  entirely  unknown 
in  France  and  England.  But  it  must  be  conce- 
ded that  in  effect  it  has  ceased  to  give  a  charac- 
ter to  the  article  in  this  market.  The  brand  of 
New  York  adds  nothing  to  its  value  nor  any  fa- 
cilty  to  its  sale.  Every  person  conversant  with 
this  branch  of  trade  must  know  that  flour  is  or- 
dered for  foreign  markets,  not  according  to  the 
brand  of  the  inspector;  but  according  to  the  name 
and  reputation  of  the  miller  or  manufacturer  of 
the  article—that  name  is  the  best  and  surest  war- 
rantee that  the  barrels  contain  a  certain  weight  of 
flour  of  a  given  quantity  and  fineness.  This  is 
found  in  practice  to  be  effectual.  It  becomes  there- 
fore his  interest  to  be  honest.  Frauds  were  former* 
ly  practiced  to  a  very  great  extent  in  packing  the 
great  staple  article  of  our  country — cotton.  But 
since  the  planter  has  been  required  by  law  to 
put  his  name  on  the  bale,  they  have  become  of 
very  rare  occurrence.  It  cannot  be  disguised 
that  persons  have  been  frequently  appointed  to 
such  offices  from  connections  of  a  political  cha- 
racter,  and  not  from  any  aptitude  to  judge  and 
determine  the  quality  of  the  commodity  they 
were  selected  to  inspect.  These  several  inspec- 
tion laws  have  in  my  humble  judgment  failed  to 
accomplish  the  purpose  they  were  intended  to 
effect.  And  they  are* a  heavy  and  onerous  charge 
either  to  the  producer  or  consumer.  In  oppos- 
ing the  appointment  of  this  class  of  officers  by 
the  statej  I  desire,  however!  to  be  understood  as 
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solicitous  that  every  one  of  my  fellow  citizens 
may  be,  if  he  so  elects,  an  inspector,  guager, 
weigher,  measurer,  broker,  &c,  one  that  may 
execute  any  and  every  employment  which  the 
usage  of  trade  and  the  custom  of  commercial 
men  may  demand.  This  is  their  natural  and 
unalienable  right.  And  I  shall  ever  maintain 
the  right  of  the  people  to  follow  whatever  pro- 
fession,  employment  or  calling  they  may  please, 
unrestricted  by  the  power  of  the  state.  And  all 
that  can  be  required  by  the  state  authorities  is 
to  protect  them  by  law  from  imposition,  and  to 
punish  those  who  practice  it.  I  shall  therefore 
feel  it  to  be  my  duty  to  vote  for  the  amendment 
of  the  honorable  member  from  Kings. 

Mr.  SHEPARD  offered  the  following  amend- 
ment : — 

11  No  laws  shall  be  passed  compelling  the  inspection, 
■weighing,  or  measuring  of  any  article  of  merchandise, 
produce  or  manufacture,  (except  salt  manufactured 
within  this  state)  or  prohibiting  any  person  from  act- 
ing as  iuspector,  weigher  or  measurer  of  any  such  ar- 
ticle.'' 

Mr.  RHOADES  knew  something  about  the 
abolition  of  this  compulsory  feature  of  the  in- 
spection laws.  The  same  arguments  now  urged 
were  those  put  forth  against  that  alteration. 
He  believed  the  present  law  was  in  effect  but 
little  better  than  compulsory,  for  every  man 
from  the  country  going  to  that  city,  was  compel- 
led to  submit  to  this  inspection.  The  year  after 
compulsory  inspection  was  abolished,  the  In- 
spectors of  beef  and  pork  in  New  York  did  but 
little  business.  Application  was  made  next 
winter  to  appoint  an  Inspector  General  and  a 
law  was  passed  for  that  purpose.  It  was  gen- 
erally supposed  then  that  the  only  object  for  ob- 
taining this  office,  was  thst  he  might  give  em- 
ployment to  some  dozen  or  more  of  Inspectors, 
who  could  not  get  a  living  in  any  other  way — 
and  the  result  was  that  inspection  was  now  com- 
pulsory. Mr.  R.  knew  something  about  the  in- 
spection of  salt.  It  had  never  been  of  the  least 
use.  More  than  twenty  years  ago  the  inspectors 
were  indicted  for  passing  bad  salt  as  good.  The 
only  guard  the  public  had  was  in  the  character 
and  standing  of  the  manufacturer.  Mr.  R.  said 
he  had  been  told  by  the  late  Attorney  General  a 
fact  which  went  far  to  elucidate  the  operation  of 
the  inspection  laws  in  New  York.  It  appeared 
in  a  suit  that  by  an  arrangement  between  an  in- 
spector of  lumber  and  the  purchaser,  that  lum- 
ber at  first  marked  "  second  rate,"  was  after- 
wards reinspected  as  f*  first  rate,"  thus  making 
a  change  in  one  operation  of  some  $8,000.  He 
had  not  supposed  that  a  single  member  of  this 
Convention  would  have  voted  to  retain  these 
useless  provisions.  He  should  vote  for  the  en- 
tire abolition  of  all  inspection  laws. 

Mr.  O'CONOR  hoped  his  colleague  would 
withdraw  his  amendment.  It  would  in  effect 
operate  to  accomplish  all  that  was  proposed  to 
be  accomplished  by  the  original  section,-  though 
in  a  less  direct  manner. 

Mr.  SHEPARD  explained  his  object  in  offer- 
ing his  amendment. 

Mr.  TALLMADGE  conceived  that  this  sub- 
ject had  no  business  here,  and  he  should  vote 
against  all  the  propositions  which  might  be 
made  in  relation  to  these  paltry  inspection  laws. 

Mr.  TILDEN  continued  the  debate  in  favor 
of  the  amendment  of  Mr.  Shepard. 
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Mr.  PATTERSON  hoped  the  pending  amend- 
ment would  be  rejected.  He  should  vote  for 
that  offered  by  Mr.  Murphy,  and  hoped  it 
would  be  adopted. 

The  amendment  of  Mr.  SHEPARD  was  re- 
jected, as  follows:— 

Ates— Messrs. Bouck, Cornell,  Jones,  Kennedy,  Mann, 
Shepard,  Nmith,  Stephens,  J.  J.Taylor,  Tildew,  Town- 
send,  Wood — 12. 

Nor9— Messr*.  Angel,  Archer,  Ayrault,  F  F.  Backus, 
H.  Backup,  Haker,  Bascom.  Bowdish,  Brayton,  Bruce, 
Burr,  t'amhreleng,  D.  D.  Campbell,  H.  Campbell,  jr., 
Cha' field,  Clark,  Cook,  Cuddeback,  Itana,  Danforth, 
Dodd,  Dorlon,  Flanders,  Forsyih,  Gebbard.  Harris, 
Harrison,  Hotchkiss,  Hunter,  A.  Huntington,  E  Hunt- 
ington, Hyde,  Jordan,  Kemb'e,  Kernan,  King-ley,  Kirk- 
land,  McNeil,  McNitt,  Marvin,  Maxwell,  Miller,  Mor- 
ris, Murphy,  Nellis,  Nicholas,  Nicoll,  Parish,  Patter- 
son, Perkins,  Porter,  President,  Khoades,  Richmond, 
Riker,  St  John,  Salisbury,  Sears,  Shaver,  Shaw,  Stan- 
ton, Stetson.  Stow,  Strong,  Taft,  Taggart,  Tallmadge, 
Tuthill,  Vache,  Waferbury,  White,  Widard,  Witbeck, 
Worden,  Young,  Youngs— 76. 

Mr.  RHOADES  moved  to  add  to  the  amend- 
ment of  Mr.  Murphy  the  words  "  and  over  the 
canals  and  other  public  works  of  the  state,"  to 
come  in  after  the  word  "  salt." 

Mr.  PATTERSON  moved  to  strike  out  all 
that  related  to  the  inspection  of  salt. 

The  debate  was  briefly  continued  by  Messrs. 
PATTERSON  and  RHOADES,  when  the  a- 
mendment  of  the  latter  was  rejected. 

Mr.  WORDEN  moved  to  modify  the  amend- 
ment of  Mr.  Murphy,  so  that  it  should  provide 
that  the  legislature  should  have  control  over  the 
manufacture  and  inspection  of  salt. 

Mr.  MURPHY  assented. 

The  motion  of  Mr.  PATTERSON  to  strike 
out  was  negatived. 

Mr.  STOW  dared  not  vote  for  this  amend- 
ment because  he  feared  the  effect  of  the  phrase- 
ology. We  had  the  office  of  weigher  of  boats 
on  the  canal,  which  might  be  abolished  by  this 
section.  The  same  might  be  said  of  the  office 
of  inspector  of  boats. 

Mr.  ST.  JOHN  moved  the  previous  question, 
but  it  was  not  seconded. 

Mr.  MURPHY  modified  his  amendment  so  as 
to  add  the  words,  "  or  shall  interfere  with  the 
collection  of  the  canal  tolls  of  the  state." 

His  substitute  for  the  whole  section  was  then 
adopted,  as  follows: 

AYES— Mcsts  Angel,  Archer,  Ayrault.  F.F.  Backus, 
H.  Backus  Baker,  bascom,  Bowdish,  Brayion,  Bruce, 
Burr,  Cambreleng,  I).  D  Campbell,  Chalfield,  Clark, 
Conely,  Cuddeback,  Dana,  Danforth,  Dodd,  Oorlon, 
Flanders,  Forsyth.  Gtbbaid,  H  rris,  Hotchkiss  Hunter, 
A  Hun  ington,  K.  Huntington,  Hyde,  Jordan,  Kingsley, 
Kirkland,  Loomis,  McNeil,  McNitt,  Marvin,  Max  we '1, 
Miller,  Morris,  Murphy,  iNcllis,  Nicholas,  O'Conor,  Pa- 
rish, Patterson,  Porter, President,  Khoades,  Richmond, 
Riker,  St.  John,  Salisbury,  Sears,  Shnver,  ."haw,  Stan- 
ton, Metson,  Mow,  St  ong,  Taft,  Tapgart,  J.J.Taylor, 
Townsend,  rmhill,  Vacbe,  Waterbury,  White,  Wit- 
Leek,  Worden,  Young,  Youngs— -73. 

Nl>ES— Messrs.  Bouek,  Cornell,  Harrison,  Jones, 
Mann,  Shrpard,  Smith,  Tallmadge,  Tilden,  Willard, 
Wood— 11. 

The  section  thus  agreed  to  is  as  follows: — 

All  offices  for  the  weighing,  gauging,  measuring, 
culling,  or  inspecting  any  merchandize,  produ<  e,  man- 
ufacture, or  commodity  whatever,  are  hereby  abolish- 
ed ;  and  no  such  office  shall  hereby  be  created  »  y  law  : 
but  nothing  herein  contained  shall  prevent  the  legisla- 
ture from  exercising  such  control  over  the  inspection 
or  manufacture  of  the  salt  made  from  the  springs  be- 
longing to  the  State,  as  it  may  deem  proper;  or  shall 
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/nterfere  with  the  collection  of  the  tolls  and  revenues 
of  the  State. 

Mr.  STOW  moved  a  reconsideration.     Lost. 
Mr.  WHITE   moved  that  during  the  rest  of 
this  month,  the  Convention  hold  but  one  session 


a  day,  from  eight  until  two. 

Mr.  MORRIS  moved  to  lay  the  resolution  on 
the  tabic.     Agreed  to. 

The  Convention  then  adjourned  to  nine  o'clock 
to-morrow  morning. 


WEDNESDAY,  AUGUST  5. 


Prayer  by  the  Rev.  Mr.  Meyer. 

Mr  BOUCK  presented  a  petition  from  Oneida 
county,  in  relation  to  the  elective  franchise;  and 
also  in  relation  to  the  construction  of  the  two 
houses  of  the  legislature.  Referred  to  the  com- 
mittee of  the  whole  having  in  charge  the  report 
of  committe  number  Four. 

STATE  OFFICERS- 

The  Convention  then  proceeded  with  the  un- 
finished  business  of  yesterday. 

The  first  question  was  on  agreeing  to  the  last 
section  of  the  report  of  committee  number  Six, 
as  amended. 

Mr.  MLfRPHY,  by  consent,  submitted  a  sub- 
stitute for  the  section,  which  was  received  by 
unanimous  consent,  as  follows: — 

All  offices  for  the  weighing,  guagms,  measuring, 
culling,  or  inspecting  any  merchandize,  produce,  man- 
ufacture, or  com  n  »dtly  whHtev-r,  are  hereby  abolish- 
ed, and  no  such  olfice  shall  hereafter  be  created  by  law; 
but  nothing  in  this  section  contained  shall  abrogate 
any  office  created  f»»r  ihe  purpose  of  protecting  the  in- 
terests of  the  state  in  i  s  property,  revenue,  tolls  or 
purchases  or  of  supplying  the  people  with  c  .rreet 
staudirds  of  weights  and  measures^  or  shall  prevent 
the  creation  of  any  office  for  such  purposes  hereafter. 

The  question  was  then  upon  adopting  the  sec- 
tion as  amended. 

Mr.  TALLMADGE  again  repeated  that  he 
should  vote  against  this  proposition  in  any  and 
every  form. 

Mr.  PATTERSON,  as  a  general  thing,  was 
opposed  to  putting  any  thing  in  the  constitution 
that  was  more  properly  matter  of  legislation. — 
But  he  had  seen  enough  of  legislation  on  this 
subject.  In  1S43,  a  law  was  passed  abolishing 
compulsory  inspections.  And  yet  a  horde  of 
these  officers  came  here  besieging  the  legisla- 
ture of  1344,  until  they  got  a  law  passed  forbid- 
ding any  man  to  discharge  the  duties  of  inspec- 
tor, except  one  who  had  been  regularly  appoint- 
ed. Since  this  Convention  met,  some  of  those 
officers  had  been  here  opposing  the  adoption  of 
this  section. 

Mr.  TALLMADGE  said  if  the  lobby  had  be- 
come so  powerful  that  they  controlled  all  three 
branches  of  the  legislature,  it  would  be  idle  for 
us  to  attempt  to  nail  down  what  all  three  of 
these  could  not  keep  still.  His  word  for  it,  there 
would  be  a  reaction  on  this  subject,  and  the 
L.azzaroni  in  New-York  would  come  up  at  the 
other  end  of  the  heap. 

Mr.  MANN  inquired  of  Mr.  Patterson,  if 
any  of  these  officers  had  besieged  him?  If  so,  he 
had  been  more  unfortunate  than  the  New- York 
delegation. 

Mr.  PATTERSON  replied  that  he  had  not 
been  spoken  to  by  any  of  them,  nor  had  he  ev- 
er been  approached  when  he  was  a  member  of 
the  legislature. 

Mr.  SHEPABD  said  he  was  acquainted  with 


most  of  the  inspectors  from  New- York,  and  he 
had  not  seen  one  of  them  in  this  capitol.  He 
said  the  mind  of  that  man  was  not  rightly  con- 
stituted who  could  not  tolerate  honest  differences 
of  opinion;  and  the  man  who  saw  a  rogue  in 
every  one,  who  was  not  of  his  party,  was  a 
rogue  himself. 

Mr.  O'CONOR  was  sorry  to  hear  these  impu- 
tations upon  his  city  and  the  delegation.  Tfiey 
were  all  unfounded. 

Mr.  PATTERSON  said  if  he  had  been  un- 
derstood as  making  any  charge  against  the  in- 
habitants of  the  city  of  New- York,  as  such,  or 
its  representatives,  in  reference  to  their  action 
upon  this  question,  he  had  been  misunderstood. 
He  did  not  wish  to  impute  anything  improper 
against  those  who  voted  upon  this  question  con- 
trary to  himself.  Nor  should  the  gentleman 
from  New- York  (Mr.  Shepard)  who  had  read 
him  a  lecture  here  this  morning,  impugn  his  (Mr. 
P.'s)  motives  with  impunity.  He  did  not  wish 
to  apply  any  rule  to  the  city  of  New- York  which 
he  was  not  willing  to  have  applied  to  the  coun- 
try— he  had  no  ill-will  toward  that  city—he  ad- 
mired both  it  and  its  representatives.  But  these 
inspectorships,  which  existed  as  well  in  the 
country  as  in  the  city,  were  not  needed  in  either 
— the  inspectors  of  lumber,  leather,  &c,  were 
entirely  unnecessary,  and  he  should  vote  for  the 
proposition  to  do  away  with  them.  In  regard  to 
the  other  matter,  he  had  heard  an  honorable 
member  state  that  there  were  eight  inspectors  in 
this  chamber  yesterday.  He  was  not  certain 
that  he  said  they  were  from  the  city  of  New- 
York,  and  in  this  he  migh  have  been  in  error. 
But  that  there  were  inspectors  here  he  believed 
could  not  be  contradicted. 

Mr.  SHEPARD,  after  the  explanation  of  the 
gentleman,  withdrew  all  imputations  on  his 
part.  But  he  would  take  this  occasion  to  say 
that  while  he  should  never  seek  collision  by  un- 
just imputation  on  any  one,  gentlemen  might 
rest  assured  that  when  it  did  come  he  should 
never  shun  it. 

Mr.  RHOADES  related  the  circumstances 
which  led  to  the  passage  of  inspection  laws. 

Mr.  TALLMADGE,  in  allusion  to  the  feeling 
which  had  been  exhibited  this  morning,  called 
the  attention  of  the  Convention,  particularly  of 
the  farmers  present,  to  the  well  known  fact  that 
a  certain  bird  by  fluttering  as  though  its  wing 
was  broken,  and  by  cries  of  distress,  allured 
men  from  its  nest.     It  might  be  so  here. 

Mr.  STRONG  made  a  few  remarks  more  par- 
ticularly in  relation  to  the  love  of  everything  in 
the  old  constitution  exhibited  in  some  quarters. 
He  said  he  was  not  wedded  to  old  opinions,  and 
should  go  for  what  he  considered  right,  old  or 
new. 

Mr.  LOOMIS  hoped  the  vote  he  should  give 
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on  this  question  would  not  be  taken  as  an  indi- 
cation of  his  opinions,  for  he  was  opposed  to 
putting  such  things  in  the  constitution,  and 
should  vote  accordingly.  In  the  capacity  of  a 
legislator  he  should  vole  for  the  section,  but  he 
did  not  think  it  prudent  to  make  it  a  constitu- 
tional provision. 

Mr.  BASCOM  was  as  averse  as  any  gentle- 
man on  this  floor  to  lumbering  the  constitution 
with  provisions  that  do  not  of  necessity  belong 
to  it;  but  he  desired  to  call  the  attention  of  the 
gentleman  from  Herkimer  to  the  consideration 
that  we  are  here  to  say  what  offices  there  shall 
be,  and  how  those  offices  shall   be  filled. 

Mr.  JONES  said  the  gentleman  from  Herki- 
mer (Mr.  Loomis)  had  anticipated  him  in  almost 
all  he  had  inteulei  to  say.  Inspection  laws  had 
been  in  existence  in  this  state  for  more  than  60 
years,  and  a  diversity  of  opinion  existed  among 
dealers  in  articles  subject  to  inspection,  whether 
these  laws  could  with  propriety  be  abrogated. — 
His  own  opinions,  founded  however  upon  little 
or  no  practical  knowledge  upon  the  subject, 
were  not  very  favorable  to  the  continuance  of 
inspection  laws ;  and  were  he  a  member  of  the 
legislature,  and  were  this  question  pending 
there,  he  would  cheerfully  vote  for  a  proposi- 
tion similar  to  this,  inasmuch  as  be  should  be 
perfectly  willing  to  have  the  experiment  tested 
whether  we  could  well  and  safely  get  on  with- 
out any  of  these  laws,  and  tested  too  in  a  way 
that  would  put  it  in  the  power  of  a  subsequent 
legislature  to  rectify  the  error,  if  the  experiment 
should  prove  to  be  impracticable,  or,  in  any  im- 
portant respect,  detrimental  to  the  interests  of 
trade.  He  was  not,  however,  so  perfectly  con- 
fident of  the  soundness  of  his  views  upon  this 
question,  as  to  justify  him  in  voting  to  engraft 
the  principle  into  our  organic  law.  It  was  not 
easy  to  change  our  constitution,  and  a  subject 
like  this,  relating  to  the  trade  and  business  of 
the  community,  involving  questions  of  disputed 
propriety  and  practicability,  should  not  be  placed 
beyond  the  reach  of  a  reasonably  prompt  and 
proper  corrective. 

For  these  reasons,  therefore,  and  disclaiming, 
with  the  gentleman  from  Herkimer,  to  have  his 
vote  at  all  involve  the  policy  of  inspection  laws, 
Mr.  Jones  concluded  by  saying  that  he  should 
vote  against  the  proposition  now  pending. 

Mr.  T ILDEN  spoke  in  favor  of  the  amend- 
ment. 

Mr.  CAMBRELENG  regretted  to  hear  the  ex- 
pression of  opinion  against  abolishing  inspection 
laws;  and  yet  gentlemen  avowed  that  they  should 
vote  against  the  provision,  on  the  ground  that  it 
was  a  subject  for  legislation.  What  were  they 
here  for, but  to  reform  the  constitution?  What  was 
it  but  to  dispense  with  every  useless  office  ?  And 
what  were  they  here  told  respecting  these  offi- 
cers? Why,  that  they  were  not  only  useless, 
but  mischievous  and  oppressive.  What  were 
the  questions  here  involved  ?  It  was  whether 
the  government  is  better  able  to  ascertain  the 
quality  of  an  article,  or  the  trade.  Whether  the 
government  is  better  qualified  to  judste  of  hops 
and  potash,  than  those  whose  business  it  is.  He 
hoped  all  this  Executive  patronage  would  be 
abolished.  Take  the  article  of  cotton,  and  how 
was  that  disposed  of?  By  brokers.  Their  lives 
were  devoted  to  that  branch  of  business,  and 


their  experience  was  worth  more  than  all  these 
inspection  laws.  Who  were  these  tobacco  in- 
spectors? Were  they  tobacconists?  No — no 
more  than  he  was  who  never  used  the  article. — 
They  were  politicians  who  were  put  into  the  of- 
fice, and  he  wished  to  see  such  offices  abolished 
and  that  patronage  taken  from  the  Executive. — 
Gentlemen  then  who  desired  an  abolition  of  ihe 
inspection  laws  should  take  this  opportunity  to 
accomplish  that  reform. 

The  vote  was  then  taken,  and  the  section  was 
agreed  to,  ayes  92,  noes  10,  as  follows: 

AYKS—  Messrs.  Angel,  Archer,  Ayrault,  F.  F  Back- 
us, ri.  Backus,  Kake>,  Bascom,  Bergen,  Bowdish, Bray- 
ton  Bruce,  Brundage,  Burr,  Cambre  eng,  U.  D  Camp- 
bell, K.  Campbel',  jr.,  Candee,  Chtmberttin.Chatheld, 
Clark,  Clyue,  <  onely,  Cook,  Crooker,  Cud  ebick,  Da- 
na, Danforth,  Dod  I,  Dorlon,  Gebhard,  Harris,  Huwlev, 
Hotchkiss,  Hunt,  Hunter,  A  Huntitgton,  E  Hunting- 
ton, Hydr-,  Jordan,  Kemble,  Keruan,  Kmssley,  Kirk- 
land,  vicNiel,  McNitt,  Marvin,  Maxwell,  Miller,  Mor- 
ris, Murphy,  Nellis.  Nicholas,  O'Connor,  Parish,  Pat- 
terson, Penniman,  Perkins,  Porter,  Powe  s,  *  resident, 
Khoades,  Richmond,  Biker,  M  John,  Salisbury,  San- 
ford,  sears,  Shaver,  Shaw,  Sheldon,  R  Spencer,  Stan- 
ton, Stephens  Stetson,  Stow,  Strong,  Taft,  Taggait, 
J.  J  Taylor,  Tiklen,  Townsend,  Tuthill.VHnschoouho- 
ven,  Waterbury,  White,  Willird,  Witbeck,  Wood,  A. 
Wright,  Yawger,  Young,  Youngs— 92 

NAYS— Messrs  Bouck, Come. I, Harrison. Hart, Jones, 
Loomis,  Mann,  shepard,  Smith,  Tallin  tdge— 10. 

Mr.  MARVIN  moved  that  the  Convention  re- 
turn to  the  1st  section  as  amended,  which  was 
agreed  to. 

Mr.  PERKINS  moved  to  strike  out  the  word 
"  Treasurer,"  with  the  view  of  mov'ngr  eo  to 
amend  that  he  be  appointed  by  the  legislature, 
and  hold  his  office  for  one  year.  He  gave  a  few 
reasons  why  that  should  be  done. 

Mr.  LOOMIS  said  it  had  been  remarked  that 
in  correcting  past  evils,  human  nature  was  prone 
to  run  into  the  other  extreme.  He  had  so  view- 
ed the  report  of  the  committee  on  this  pending 
question.  He  approved  of  the  amendment  of 
the  gentleman  from  St.  Lawrence.  In  relation 
to  the  other  officers  mentioned  in  this  section,  he. 
expressed  the  fear  that  in  endeavoring  to  take 
away  Executive  patronage,  they  might  endanger 
that  balance  which  should  be  preserved  between 
the  departments  of  the  government.  The  idea 
of  taking  the  appointment  of  the  cabinet  of  the 
Governor  from  the  legislature  was  one  which 
did  not  originate  with  those  who  started  the 
subject  of  calling  a  Convention.  It  was  a  whig 
project,  and  there  was  no  evidence  that  it  was 
called  for  by  popular  sentiment. 

Mr.  PERKINS  called  for  the  yeas  and  nays, 
and  they  were  ordered,  and  being  taken,  result- 
ed thus — yeas  10,  nays  89. 

AYKS— Messrs.  B«scom,  Bergen,  Brayton,  Cornelli 
Hun',  Kemble,  Loomis,  Majin,  Perkin-,  stetson— 10. 

N-iYS- Messrs.  Angel,  Archer,  Ayrault,  F.  F.  Backus, 
H  Backus,  Baker,  Bouc-t,  Bowdish,  Bruce,  Brnndnge, 
Burr,  Cambering,  D  D  Campbell,  Candee,  Chamber- 
lain Chnthtid,  Clam,  Clyde,  Conely,  Cook,  Cn.oker, 
Cuddeback  Dana,  I)  tnforth,  '  odd,  Dorlon,  Flanders, 
Gebhard,  Ha  ris,  Harrison,  Hart,  Hotchkiss,  Hunter, 
A.' Huntington,  E.  Huntington,  Hyde.  Jones,  Jord  n, 
Kernan,  King-lev,  Kirkland,  Meveil,  McNitt,  Marvin, 
Maxwell,  Miller.  Morris,  Nellis,  Porier,  Powers,  Prefi- 
den  ,  Khoades,  Richmond,  Kiker,  St  John,  Salisbury, 
Stanford)  Sears,  Shaw.  Sheldon,  ."hepard,  Mnith,  E. 
Spencer,  Sianton,  -tephen  ,  Stow,  Strut*?,  Tatt,  t'all- 
niadse,  Tilden,  Town<end,  fu  hill,  Viche,  Vanschoon- 
hoven,  Waterbury,  White,  Wilhrd,  Witbeck,  Wood, 
A   Wright,  Yawgei,  Young,  Youngs-S9. 

Mr.  MARVIN  renewed  his  amendment,  which 
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was  to  strike  out  all  that  relates  to  the  salaries 
of  the  officers,  and  to  insert  a  provision  that  the 
legislature  should  have  control  of  this  matter — 
no  change,  however,  to  be  made  during  the  con- 
tinuance of  any  incumbent  in  office — such  offi- 
cers to  receive  no  lees  or  perquisites  made  from 
their  salary.  He  said  it  was  the  same  he  had 
offered  in  committee  of  the  whole  a  few  days 
ago,  except  that  he  had  added  the  words  "du- 
ring his  continuance  in  office."  He  offered  this 
now,  because  the  house  was  more  full  than  when 
it  was  voted  down  before.  He  offered  it  too, 
because  it  was  in  his  judgment,  contrary  to  the 
genius  of  republican  institutions  to  fix  these  sal- 
aries  by  the  constitution.  He  quoted  from  the 
constitutions  of  other  states  to  shew  that  very 
few  embodied  such  a  principle,  thereby  preserv- 
ing thi;  accountability  of  these  public  servants, 
and  the  amount  of  compensation  they  shall  re- 
ceive, to  the  representative  body.  He  conclu- 
ded with  some  remarks  correcting  some  misre- 
presentations of  his  observations  on  a  previous 
occasion  by  the  gentleman  from  Kings  (Mr. 
Swackhamer). 

Mr.  CROOKER  feared  if  they  lumbered  up 
the  constitution  with  salaries  of  officers  they 
should  endanger  the  adoption  of  the  constitu- 
tion by  the  people. 

Mr.  KIRKLAND  also  protested  against  fill- 
ing the  constitution  with  dollar  and  cent  provi- 
sions. Our  fundamental  charter  should  only 
consist  of  general  provisions  and  simple  rules, 
for  there  may  be  a  changing  value  of  money  in 
these  changing  times,  to  meet  which,  power 
should  be  left  with  the  legislature.  He  defend- 
ed the  legislature  against  the  aspersions  which 
he  had  heard  on  this  floor.  He  said  he  was 
willing  on  this  matter  to  trust  the  legislature 
which  was  amenable  to  the  people. 

Mr.  RICHMOND  wished  this  matter  to  be 
clearly  understood.  Gentleman  here  professed 
to  be  desirous  to  leave  this  matter  to  the  legis- 
lature— it  had  gone  forth  to  the  world  through 
the  published  debates  that  these  gentlemen  were 
willing  to  trust  the  representatives  of  the  peo- 
ple; but  what  next?  Why  they  next  proposed 
to  tie  up  the  hands  of  the  legislature  during  the 
occupancy  of  office  by  any  one  man,  and  his 
salary  could  not  be  touched  until  he  died  off. — 
Now  he  was  opposed  to  this.  If  the  legislature 
was  to  have  no  power  to  reduce  a  salary  if  fix- 
ed too  high,  he  should  prefer  that  the  whole 
matter  should  be  settled  by  this  Convention. 

Mr.  MARVIN  explained  that  many  of  these 
officers  were  but  for  two  years,  and  as  an  ap- 
pointment was  in  the  nature  of  a  contract  it 
was  right,  and  not  that  it  should  not  be  touched 
during  the  time  for  which  the  appointment  was 
made.  But  the  legislature  was  not  divested  of 
the  power  to  reduce  or  increase  these  salaries  for 
future  incumbents. 

Mr.  RICHMOND  contended  that  it  was  ne- 
cessary to  fix  these  salaries  by  the  constitution 
or  the  existing  evils  would  be  continued.  He 
was  in  favor  of  leaving  it  unrestrictedly  to  the 
people  j  but  if  that  could  not  be  done,  he  desir- 
ed that  it  should  be  done  here. 

Mr.  HARRIS  was  in  favor  of  the  proposition 
of  the  gentleman  from  Chautauque,  (Mr.  Mar- 
vin.) He  mentioned  a  historical  fact  that  when 
Go?.  Clinton  recommended  the  legislature  tore. 


duce  salaries,  they  reduced  his  own  and  left  all 
the  rest  untouched.  He  thought  that  the  pro- 
vision was  a  proper  one  to  prevent  a  partizan. 
majority  from  reducing  the  salaries  of  incum- 
bents of  office  for  party  purposes.  They  could 
at  all  times  be  reduced  once  in  two  years  in  re- 
ference to  the  greater  part  of  the  offices. 

Mr.  TAGGART  thought  they  were  stepping 
out  of  the  line  of  their  duty  and  establishing 
new  precedents  which  the  people  will  not  tole- 
rate in  fixing  these  salaries  by  the  constitution. 
And  those  persons  who  make  their  political 
capital  by  crying  down  salaries  will  do  it  by  cry- 
ing down  the  constitution. 

Mr.  BASCOM  asked  the  gentleman  what  an- 
swer  he  would  give  to  the  democracy  of  Gene- 
see if  he  should  aid  in  perpetuating  high  salar- 
ies for  a  quarter  of  a  century  which  the  legisla- 
ture had  fixed  ?  He  thought,  as  they  could  not 
forsee  the  circumstances  and  duties  of  the  fu- 
ture, they  should  not  enter  into  the  details  of 
these  salaries  in  the  constitution. 

Mr.  VAN  SCHOONHOVEN  was  in  favor  of 
the  provision  to  fix  this  matter  in  the  constitu- 
tion,  not  because  he  doubted  the  ability  and  hon- 
esty of  the  legislature,  but  to  save  trouble  and 
expense,  for  if  it  were  left  open  there  would  al- 
ways be  agitation  in  the  legislature  in  respect 
to  these  salaries 

Mr.  MARVIN  argued  in  favor  of  the  amend- 
ment. He  had  listened  to  the  argument  of  the 
gentleman  from  Rensselaer  and  he  could  hardly 
ascertain  on  what  side  of  the  question  he  was. 
The  gentleman  told  them  in  one  breath  that  he 
wanted  to  have  these  officers  share  the  fate  of 
the  people  in  both  good  and  bad  times,  and  yet, 
he  was  in  favor  of  fixing  these  salaries  in  the 
constitution.  That  the  officer  would  thus  share 
the  fate  of  the  people  in  good  times  he  could  un- 
derstand,  but  how,  when  his  salary  was  fixed 
by  the  constitution  he  could  share  the  fate  of 
the  people  if  a  revulsion  should  ensue,  Mr.  M. 
did  not  understand.  He  went  on  to  contend  that 
the  principle  which  the  gentleman  contended 
for,  was  an  aristocratic  principle  which  was  not 
congenial  with  our  institutions.  In  relation  to 
the  gentleman's  position  that  he  wanted  to  get 
rid  of  the  constant  aeilation  of  what  this  salary 
question  would  be  prolific  if  left  to  the  legisla- 
ture. Mr.  M.  asked  if  it  had  come  to  this — 
were  they  weary  of  liberty — were  they  exhaus- 
ted with  the  exercise  of  power  ?  Was  it  come 
to  this  that  they  should  withdraw  from  the  peo- 
ple the  exercise  of  power  in  the  regulation  of 
salaries  to  <ivoid  agitation?  A  government  might 
be  established  to  avoid  the  agitation  and  excite- 
ment of  debate  and  discussion  on  the  part  of 
the  people.  Go  to  very  despotic  governments 
and  there  they  would  find  that  the  people  slept 
in  quiet — they  were  not  disturbed  by  discussions 
on  questions  respecting  popular  rights  or  by 
such  only  as  they  were  permitted  to  engage  in 
by  the  grace  and  will  of  a  sovereign.  The  gen- 
tleman could  have  such  quiet  in  countries  so 
governed ;  but  was  liberty  there  ?  There  the 
gentleman  could  have  officers  removed  from  the 
action  of  the  people,  but  Mr.  M  desirej  them 
to  be  part  and  parcel  of  the  people  which  had 
induced  him  to  offer  his  amendment. 

Mr.  VAN  SCHOONHOVEN  rose  to  reply  to 
Mr.  Marvin. 
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Mr.  F.  F.  BACKUS  rose  at  the  same  time, 
and  the  PRESIDENT  said  he  was  entitled  to 
the  floor,  not  having  spoken. 

Mr.  VAN  SCHOONHOVEN  said  he  knew 
what  the  gentleman  meant  to  say,  and  he  could 
say  it  after  he  (Mr.  V.  S.)  was  through. 

Mr.  BACKUS  said  he  did  not  take  up  much 
time  in  talking,  and  did  not  know  how  the  gen- 
tleman  could  know  what  he  intended  to  say. 

Mr.  VAN  SCHOONHOVEN  said  he  could 
read  it  in  his  countenance. 

Mr.  BACKUS  replied  that  perhaps  he  was 
mistaken. 

Mr.  VAN  SCHOONHOVENclaimed  the  right 
to  the  floor,  as  he  had  already  begun  to  address 
the  Chair. 

The  PRESIDENT  s'aid  the  gentleman  from 
Monroe  was  entitled  to  the  floor. 

Mr  F  F.  BACKUS  had  butt  word  or  two  to 
say  on  the  disposition  manifested  to  continue 
this  debate.  We  had  been  told  eighteen  hun- 
dred years  ago,  that  everything  under  heaven 
and  in  the  sea  might  be  tamed  except  the  tongue. 
He  thought  he  could  appeal  to  this  Convention 
for  the  proof,  that  this  rule  yet  held  good.  The 
tongue  is  absolutely  untameable.  He  did  not 
rise  to  cast  any  blame  anywhere,  for  he  consid- 
ered this  to  be  a  disease,  which  unless  soon 
remedied,  would  prevent  us  doing  what  we  were 
sent  here  to  do — to  make  a  constitution.  The 
only  remedy  that  he  could  think  of,  would  be  to 
avoid  the  committee  of  the  whole  hereafter. — 
To-day  we  had  had  the  same  gentleman  speak- 
ing, who  spoke  in  committee  of  the  whole,  and 
precisely  the  same  speeches,  even  to  the  crossing 
of  t's  and  dotting  of  i's.  These  gentlemen  must 
suppose  that  we  who  listen,  either  have  very 
bad  memories  or  were  very  dull  of  comprehen- 
sion, or  else  they  were  advocates  of  the  old  the- 
ology, which  gave  line  upon  line  and  precept 
upon  precept. 

Mr. VAN  SCHOONHOVEN  and  Mr.  BAKER 
rose,  and  the  floor  was  given  to  the  latter. 

Mr.  BAKER  said  he  rose  to  do  what  he  could 
to  stop  this  debate.  He  was  about  to  make  a 
motion  having  this  object  in  view.  But  if  any 
gentleman  would  rise  and  say  he  was  not  pre- 
pared to  vote  and  desired  farther  information, 
he  would  not  make  the  motion.  (No  response 
was  given.)  Mr.  B.  said  further  that  if  any 
gentleman  would  rise  and  say  he  believed  he 
could  change  a  single  vote  by  anything  he  might 
say,  he  would  forbear.  (There  was  silence  still.) 
There  being  no  response,  Mr.  B.  said  he  would 
move  the  previous  question. 

It  was  seconded,  and  the  amendment  of  Mr. 
MARVIN  was  adopted,  as  follows:— 

AYES— Messrs  Angel,  Archer,  Ayrault,  F.  F.  Back- 
us, H.  Backus,  Paker,  Bascom,  Bergen,  Bouck,  Bow- 
dish,  Brayton,  Bruce,  Burr,  Cambreleng,  D  D.  Camp 
bell,  Ondee,  Chamberlain,  Conely,  Cornell,  Crook^r, 
Do;ld,  Flanders,  Gebhard,  Harris,  Harrison,  Hawley, 
Hunt,  Hunter,  E.  Huntington,  Jordan,  Kemble,  Kirk- 
land,  Loomis,  Marvin,  Murphy,  Nellis,  Nelson,  Nicho- 
las, O'Conor,  Parish,  Patterson,  Penninmn,  Perkins, 
Porter,  Powers,  President,  Rhoades,  Kiker,  Ruggles, 
St.  John,  Salisbury,  Sanford,  Shaw,  Shepard,  Smi'h, 
E  Spencer,  stanton,  Stephens,  Stetson,  Stow,  Tafi, 
Tags-rt,  Tatlmadge.  J.  J.  Taylor,  Tilden,  Tuthill, 
Vache,  Waterbury,  White,  Wiilird,Worden,  A.Wright, 
Young -73. 

NA.Y<>—  Messrs.  Brundage,  K.  Campbell,  jr  ,  Chat- 
field,  Ci  irk,  Clyde,  Cook,  Cuddeback,  Dana,  Danforth, 
Dorloo,  Hart,  Hotchkisi,  A.  Huntington,  Hyde,  Jones, 


Kernan,  Kingsley,  Mann,  McNeill,  McNttt,  Maxwell, 
Miller,  Morris,  Kichmond,  Sears,  .^haver,  Sheldon, 
Strong,  Townsead,  Van  Schoonhoven,  Wood,  Yawger, 
Youngs— 33. 

Mr.  CHATFIELD  moved  to  restore  the  se- 
cond  section,  heretofore  stricken  out.  He  was 
desirous  of  retaining  some  shred  of  his  report 
to  take  home  with  him,  as  a  sort  of  amulet  to 
protect  him  from  those  troublesome  visitors  call- 
ed witches.  From  the  way  in  which  the  Con. 
vention  had  gone  on,  there  was  reason  to  fear 
nothing  would  be  left  of  it.  He  complained  that 
by  the  springing  of  the  previous  question,  after 
the  friends'  of  the  mover  had  spoken  to  their 
heart's  content,  he  was  prevented  from  defend- 
ing the  first  section  of  the  report.  He  then  went 
on  to  advocate  his  motion. 

Mr.  RHOADES  rose  to  offer  a  substitute 
which  he  thought  would  be  satisfactory  to  the 
Convention.     It  was  as  follows: 

§2.  A  State  Engineer  and  Surveyor  shall  be  cho-en 
at  a  general  election,  who  shall  h  »ld  his  office  for  two 
years,  and  who  e  powers  and  duties  in  ielation  to  the 
canals  and  other  interests  of  the  state  shall  be  pre- 
scribed by  the  legislatuie. 

Mr.  R.  briefly  advocated  the  amendment  and 
Mr.  STETSON  opposed  it 

Mr.  VAN  SCHOONHOVEN  continued  the 
debate  in  reply  to  the  argument  of  Mr.  MarviX 
on  the  amendment  to  the  first  section. 

Mr.  DANFORTH  followed,  chiefly  in  reply 
to  Messrs.  Harris  and  Marvin,  and  the  ground 
taken  by  them  in  favor  of  striking  out  the  sala- 
ries. Mr.  D.  believed  that  the  people  were  wil- 
ling to  pay  public  officers  a  full  compensation 
for  all  services  rendered  by  them,  and  that  they 
would  never  call  on  he  legislature  to  reduce  a 
salary,  because  a  public  officer  happened  to  re- 
ceive a  dollar  more  than  their  ac  ual  expendi- 
tures, in  consequence  of  an  increase  in  the  value 
of  money.  The  idea  that  public  officers  were 
to  be  pensioners,  and  that  they  ought  to  receive 
a  bare  support;  and  that  this  matter  was  to  be 
left  to  the  legislature,  in  order  to  keep  salaries 
always  within  that  precise  limit,  was  an  idea 
whictithe  people  never  would  sanction.  The 
position,  therefore,  that  the  matter  of  salaries 
must  be  left  out  of  the  constitution,  that  the  peo- 
ple might  raise  or  cut  them  down  according  to 
the  value  of  money,  was  a  fallacy.  He  had  no 
objection  to  having  it  there,  if  the  Convention 
saw  fit,  but  not  on  any  such  grounds. 

Mr.  CHATFIELD,  in  feply  to  what  had  been 
said  as  to  the  matter  of  salary,  remaiked,  that 
in  this  respect  nothing  would  be  gained  by  abol- 
ishing the  office  of  Surveyor-General,  and  sub- 
stituting a  clerk — for  the  latter  would  have  to  be 
paid  a  salary  equal  to  that  of  the  original  offi- 
cer. The  proposition  of  the  committee  would 
result  in  a  saving  of  more  than  half  the  salary 
proposed  to  be  paid  to  the  engineer  and  survey- 
or— and  the  office  of  chief  engineer,  which  now 
costs  the  state  $2000  annually,  was  to  be  abol- 
ished. It  would  be  a  saving  also,  in  that  it 
would  not  only  retain  an  officer  of  the  Canal 
Board,  but  would  give  us  the  official  responsi- 
bility of  a  sworn  officer,  instead  of  the  irrespon- 
sible man  upon  whom  the  board  and  the  people 
have  had  to  depend  heretofore,  for  the  correct- 
ness of  estimates. 

Mr.  HARRIS  said  it  was  not  without  some 
hesitation  that  he  moved  to  strike  oat  this  sec* 
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lion.  And  he  confessed  that  he  had  since  some* 
what  changed  his  view  of  the  question,  under 
what  hai  been  since  said  of  the  importance  of 
divesting  the  Comptroller  of  some  of  his  im- 
mense power  and  patronage — which  it  had  been 
a  subject  of  frequent  remark,  exceeded  those  of 
all  other  executive  officers  put  together.  If 
therefore  the  section  could  be  amended  as  he  had 
indicated,  he  should  be  glad  to  see  it  restored, 
and  should  vote  to  restore  it,  with  that  view. 

Mr.  JORDAN  rose  to  enquire  whether  it 
would  be  in  order  to  move  an  amendment  to  the 
motion  of  the  chairman  of  the  committee.  He 
had  voted  to  strike  out  the  section  in  committee 
of  the  whole,  because  he  was  opposed  to  crea- 
ting a  new  officer  upon  a  salary  o,f  $2000,  not 
knowing  at  the  time  what  were  to  be  the  pre- 
cise duties  of  that  officer.  He  was  not  advised 
whether  if  the  state  should  undertake  new  pub. 
lie  works,  or  proceed  to  finish  those  already  be- 
gan, this  officer's  duty  would  be  to  take  charge 
of  those  works  professionally,  or  whether  a 
chief  engineer  would  be  professionally  employ- 
ed, and  tiie  duty  of  this  officer  merely  to  super- 
vise his  proceedings  for  the  purpose  of  detecting 
errors  and  false  estimates,  and  have  a  general 
superintendence  of  the  canals.  He  (Mr.  J.) 
had  supposed,  if  the  former,  that  no  competent 
scienttic  and  practical  man  could  be  obtained 
for  the  salary  proposed.  If  the  latter,  then  the 
sum  fixed  might  be  altogether  disproportioned  to 
the  services  he  would  be  called  on  to  render. — 
He  agreed  with  the  honorable  Chairman  of  the 
comtnittee  that  it  it  might  be,  and  in  his  judg- 
ment was,  of  great  importance  to  the  interests 
of  the  state  to  have  in  commission  an  officer  of 
scientific  attainments  and  practical  experience, 
capable  of  understanding  and  correcting  the  er- 
rors and  false  estimates  alluded  to,-  and  inas- 
much as  the  amendment  of  the  1st  section  moved 
by  the  gentleman  from  Chautauque  (Mr.  Mar. 
vin)  ha  I  been  adopted  by  the  Convention, which 
in  its  terms  applied  to  all  the  officers  mentioned 
in  the  article,  he  should  vote  to  restore  the  sec- 
tion with  a  view  to  an  ulterior  motion  to  amend 
it  by  striking  out  all  after  the  3d  line,  so  as  to 
bring  the  ortice  within  the  operation  of  the 
amendment  to  the  first  section.  He  was  willing 
to  enirust  it  to  the  legislature  to  fix  the  salary, 
believing  that  they  could  apportion  the  salary 
according  to  the  services  required.  The  im- 
mense magnitude  of  the  public  works  already 
constru2ted  and  began — their  importance  to  the 
revenues  of  the  state,  and  the  manifest  proprie- 
ty, he  might  say,  the  cogent  necessity  of  having 
them  well  cared  for,  by  a  responsible  official, 
would  induce  him  to  restore  the  section  under 
consideraton. 

Mr.  STETSON  opposed  the  restoration  of  the 
section,  urcing  that  it  contemplated  the  creation 
of  a  new  office,  and  without  any  demand  for  it 
on  the  part  of  the  people— and  that  the  tenden- 
cy of  having  a  piofessional  engineer  in  the  Ca- 
nal  Board  would  be  to  enlarge  and  increase  the 
duties  of  engineers,  and  to  give  employment  to 
professional  engineers. 

Mr.  RHOADES  alluded  to  the  original  esti- 
mate  of  the  cost  of  the  Genesee  Valley  canal, 
and  to  its  actual  cost— asking  to  whom  the  gen- 
tleman would  look  as  the  responsible  man  for 
the  first  estimates  ? 


Mr.  STETSON  held  the  Canal  Commission, 
ers  responsible — and  if  you  relieved  them  of  re* 
sponsibility  for  the  acts  of  subordinates,  and 
threw  it  off  upon  an  engineer,  who  was  to  be 
elected  as  they  were  what  security  was  there 
that  we  would  do  any  belter?  If  three  Canal 
Commissioners  could  not  select  a  good  engineer, 
how  could  you  expect  to  get  a  good  one  by  this 
mode  of  selection?  He  was  not  opposed  to  an 
elective  system,  but  he  did  not  want  to  see  it 
pushed  beyond  proper  bounds.  He  would  not 
elect  presidents  of  colleges,  nor  a  principal  of 
of  the  Normal  school.  He  characterized  this 
section  as  a  proposition  to  create  a  chief  of  a  de- 
partment to  recommend  such  public  works  as 
might  be  required,  when  the  occasion  fur  it 
had  gone  by — as  the  creation  of  a  great  state  es- 
tablishment with  a  new  officer  at  its  head  to 
lead  off  in  new  ichemes  of  public  improvement, 
and  to  tease  your  tax-payers  for  the  means  to 
carry  it  our.  Besides,  after  spending  day  after 
day  in  selecting  candidates  for  governor,  judges, 
&c.  &c,  he  should  despair  of  seeing  a  state  con- 
vention selecting  the  bestmen  for  state  engineer. 
And  if  we  made  a  mistake  there,  how  would 
it  be  remedied  ? 

Mr.  CHATFIELD.  Then  we  had  better  dis- 
pense with  elections  by  the  people  altogether. 

Mr.  PERKINS  said  the  gentleman's  objec- 
tions applied  as  well  to  other  officers  as  to  the 
Surveyor  and  Engineer.  Mr.  P.  believed  the 
people  were  as  competent  to  judge  of  the  quali- 
fications  of  one  class  of  officers  as  the  other. 

Mr.  STETSON  interposed.  The  Governor's 
duties  and  the  Comptroller's,  were  of  a  general 
political  character,  such  as  were  known  to  the 
public.  Scientific  attainments  were  not  gener- 
ally known. 

Mr.  PERKINS  replied  that  the  Comptroller's 
duties  required  financial  talent,  those  of  the 
Attorney-General,  legal  talent  and  acquirement 
— and  both  were  as  much  matters  of  science  as 
engineering.  Mr.  P.  went  on  to  urge  the  im- 
portance of  having  not  only  a  practical  and  pro- 
fessional engineer  to  revise  and  review  the  acts 
of  subordinates  j  but  to  have  him  a  sworn  offi. 
cer  of  the  government,  and  responsible  for  all 
that  was  done  in  the  way  of  engineering.  Hi- 
therto this  officer  had  been  a  mere  hired  serv- 
ant,  under  no  oath  of  office,  and  utterly  irrc- 
sponsible,  and  the  state,  under  the  erroneous 
estimates  of  such  men,  had  been  led  into  enor- 
mous  expenditures.  As  to  the  salary  of  this 
officer,  he,  Mr.  P.,  said  if  we  could  save  any 
considerable  portion  of  the  half  million  now  an- 
nually expended  in  canal  repairs,  he  did  not  care 
a  pin  whether  we  paid  the  officer  $1,000  or 
$5,000.    The  Convention  here  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  CHAMBERLAIN  corrected  a  statement 
of  Mr.  Rhoades  as  to  the  Genesee  Valley  Ca- 
nal — saying  that  the  gentleman  had  placed  the 
original  estimate  too  low,  and  the  ost  of"  com- 
pletion too  high.  It  was  true  the  cost  had  far 
exceeded  the  original  estimate— hut  it  could  be 
shown  to  the  satisfaction  of  every  reasonable 
man,  were  there  time  to  go  into  it,  that  there 
were  two  sides  to  that  question — and  that  the 
increase  could  be  easily  explained.  As  to  the 
cost  of  completing  the  canal,  the  highest  esti* 
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mate  by  any  fair  minded  man  was  $1,300,000. ' 

Mr.  CKOOKER  saw  no  propriety  in  restoring 
the  section  stricken  out.  All  that  was  secured 
by  it  would  be  obtained  by  i^erting  the  word 
Engineer  or  Surveyor  before  Attorney  General,  in 
the  tirst  section.  He  was  in  favor  of  such  an 
officer,  but  he  did  not  want  a  whole  ticket  taken 
up  in  reciting  his  titles.  Neither  would  he  li- 
mit the  selection  of  such  an  officer  to  a  person 
who  had  been  engaged  seven  years  in  the  pur- 
suit of  the  profession  of  an  engineer — it  might 
as  well  be  provided  that  none  but  a  practical 
lawyer  of  seven  years  standing  should  be  At- 
torney General. 

Mr.  STRONG:   That  would  be  very  proper. 

Mr.  CROOKER  :  Well,  then,  if  it  is  proper, 
make  it  consistent  and  apply  it  all  around 

:  r.  LOOMIS  understood  yesterday  that  the 
intent  of  this  section  was  to  retain  the  office  of 
Surveyor  General,  and  he  offered  a  substitute 
carrying  out  that  idea.  But  he  now  understood 
from  the  frienJs  of  the  section,  that  this  officer 
was  not  to  be  a  substitute  for  that,  but  that  he 
was  to  be  a  practical  engineer,  to  do  the  engi- 
neering on  the  public  works.  What  need  was 
there  of  such  an  officer?  Were  we  about  to 
start  on  a  new  system  of  internal  improvement? 
Was  this  to  be  the  commencement  of  this  new 
impulse?  Were  we  going  now  to  commence  a 
new  system  of  public  works?  He  apprehended 
the  universal  lesponse  here  would  be  no.  What 
then  were  to  be  the  duties  bf  this  officer?  Was 
he  to  superintend  the  repairs  on  the  canals?  If 
so,  what  were  we  to  do  wiih  the  canal  commis- 
sioners? If  he  was  to  be  a  substitute  ior  the 
present  chief  engineer,  then  it  was  a  mere  ques- 
tion of  the  moJe  of  appointment — whether  by 
the  canal  commissioners  ass  now,  or  by  the  peo- 
ple. The  present  canal  department,  with  its 
subordinate  officers,  could  perform  all  the  duties 
which  would  fall  within  his  range  of  service. — 
And  if  an  engineer  was  to  be  appointed  at  all, 
a  general  election  was  not  the  proper  way  of  se- 
lecting him.  There  was  no  likelihood  that  a  po- 
litical caucus  would  know  who  were  the  scien- 
tific men  best  fitted  lor  such  an  office.  He  be- 
lieved that  in  this  Convention,  with  all  its  know- 
ledge, there  were  not  twenty-five  members  who 
knew  the  name  of  our  present  chief  engineer. 
And  if  it  was  given  to  them  to  select  one,  they 
would  not  depend  upon  their  own  knowledge, 
but  would  refer  to  such  men  as  the  distinguished 
gentleman  from  Schoharie  (Mr.  Bouck),  who 
has  lung  experience  in  such  matters,  to  ascer- 
tain who  were  the  best  persons  to  fill  the  post. 
And  geutleuien  would  be  governed  by  his  opin- 
ion— not  merely  influenced,  but  absolutely  gov- 
erned— in  the  absence  of  other  information. — 
For  these  reasons  he  could  not  vote  to  restore 
the  seciion  stricken  out. 

Mr.  CHATFIKLD  regretted  to  be  obliged  to 
reiterate  again  the  statement  that  the  intention 
oUthis  section  was  not  to  abolish  the  office  of 
Surveyor  General,  but  to  retain  it,  and  to  su- 
peradd to  it  the  duties  of  Engineer.  Nor  was 
he  disposed  to  stand  in  the  attitude  in  which  the 
gentleman  from  Herkimer  had  placed  him,  of 
having  in  view  the  commencement  of  what  had 
been  called  a  new  impulse. 

Mr.  LOOMIS  only  intended  to  say  that  that 
was  the  tendency  of  the  proposition. 


Mr.  CHATFIELD  said  the  gentleman  hquir- 
ed  gravely  if  this  was  to  be  the  commencement 
of  a  new  impulse — and  that,  and  the  general 
scope^  of  his. remarks,  amounted  to  a  direct 
charge,  that  such  was  the  intent  of  the  sec- 
tion. He  repelled  the  imputation.  Mr.  C.  was 
free  to  admit  that  he  did  not  come  here  with 
a  single  idea  in  his  head,  and  to  make  every  act 
of  his  tend  to  one  particular  result.  He  supposed 
there  were  other  interests  in  the  state  than  those 
embraced  in  what  were  called  the  "  People's 
Resolutions."  He  was  not  here  to  secure  that 
and  that  only.  Nor  would  he  tolerate  the  idea 
for  one  moment,  that  we  were  to  declare  that 
there  shall  be  no  more  public  improvements  in 
the  state.  Did  the  gentlem  n  suppose  that  there 
I  was  never  to  be  a  single  step  of  progress  made 
I  in  our  public  improvements — or  that  this  consti 
I  tution  was  to  endure  only  until  our  debt  was 
'  liquidated  ?  Mr.  C.  was  looking  forward  to  the 
period  when  this  stale  might  safely  resume  the 
policy  which  was  her  crowning  glory — when  we 
might  rise  and  go  forward  in  the  work  ol  inter 
nal  improvement.  He  would  go  with  the  gen. 
tleman  to  place  the  finances  of  the  state  on  a 
sale  and  secure  basis — to  make  ample  provision 
for  the  payment  of  the  present  debt.  But  hav- 
ing done  tnat,  he  was  not  bound  to  stop  there, 
to  fold  his  arms  and  say  his  work  was  done.  It 
seemed  to  be  the  opposite  idea  that  influenced  the 
gentleman  from  Herkimer,  who  urged  that  i»ow 
was  ihe  time  when  an  officer  of  this  kind  may 
be  dispensed  with.  That  there  was  no  longer  a 
necessity  for  such  an  one.  He  asked  if  the  Ca- 
nal Commissioners  had  not  retained  in  their 
employment  such  an  officer?  The  fact  that 
they  had  done  so,  was  proof  that  they  believed 
there  was  a  necessity  for  such  an  agent  The 
commissioners  wer«e  not  practically  acquainted 
with  the  scientific  knowledge  necessary  lor  a 
proper  discharge  of  the  duties  of  such  an  offi- 
cer, and  for  this  reason  they  had  retained  the 
services  of  a  scientific  man.  He  thought  there 
was  as  much  safety  in  electing  a  Governor  in 
the  same  way.  The  principle  of  popular  elec- 
tion had  been  applied  to  the  state  officers  here- 
tofore appointed  by  the  legislature  and  the  Gov- 
ernor j  and  the  gentleman  from  Herkimer  would 
not  dare  to  oppose  that.  There  was  no  good 
reason  he  believed,  why  the  same  principle 
should  not  apply  to  this  officer. 

Mr.  E.  HUNTINGTON  thought  gentlemen 
were  fighting  at  cross  purposes  in  regard  to  this 
matter.  If  it  was  desired  by  the  committee  to 
break  up  the  great  central  power  in  the  hands 
of  the  Comptroller — if  it  was  intended  that  he 
shall  no  longer  hold  the  canals  in  one  hand,  and 
the  banks  in  the  other,  as  was  said  the  other  day 
by  the  gentleman  from  Chautauque— if  it  was 
intended  to  erect  a  department  of  public  works, 
at  the  head  of  which  should  be  an  officer  upon 
whom  would  devolve  the  duty  of  the  Surveyor- 
General,  he  should  not  interpose  any  objection 
to  such  a  measure.  But  if  it  was  intended  that 
this  Chief  Engineer  should  have  actual  charge 
of  the  public  works  of  the  state— if  the  services 
ol  this  officer  were  to  be  those  of  a  Chief  Engi- 
neer, he  must  protest  against  it  for  reasons 
which  he  had  stated  yesterday,  and  whieh  it 
was  not  necessary  for  him  now  to  repeat.  In 
his  judgment,  notwithstanding  what  had  been 
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said  by  the  gentleman  from  Otsego,  it  was  idle 
to  suppose  that  there  could  be  obtained,  in  the 
mode  proposed  by  this  section,  a  competent  en- 
gineer,  who  could  perform  understanding^  the 
services  of  a  professional  man,  when  such  were 
required.  He  hoped,  therefore,  that  the  section 
would  not  be  restored;  but  if  gentlemen  desired 
to  organize  a  new  department  of  government, 
they  should  draft  a  proper  section,  and  call  the 
officer  by  the  proper  name.  He  liked  to  see 
things  called  by  their  right  names,  and  that  of 
Chief  Engineer  was  not  at  all  suited,  in  his 
opinion,  to  the  nature  of  the  duties  to  be  per- 
formed by  this  officer. 

Mr.  TlLDEN  would  not  vote  to  restore  this 
section,  without  some  more  definite  and  tangi- 
ble notion  of  his  powers  and  duties  than  he  had 
been  able  to  gather  from  the  debate.  If  the  ob- 
ject was  to  retain  the  office  of  Surveyor  General 
he  had  no  objection,*  but  if  the  object  wis  to 
have  an  officer  to  perform  the  ordinary  duty  of 
chief  engineer,  he  was  opposed  to  it,  and  mainly 
for  the  reason  that  it  established  permanently 
an  office  that  might  become  unnecessary. 

Mr.  STRONG  was  struck  with  surprise  by 
the  course  of  the  gentleman  from  Herkimer 
(Mr.  Loomis.)  Yesterday  he  had  proposed  an 
amendment  changing  the  name  of  the  officer 
named  in  this  section  to  a  commissioner  of  the 
public  works,  and  said  if  the  gentleman  from 
Otsego  (Mr.  Chatfield)  would  consent  to  a- 
dopt  it,  he  would  vote  for  the  section.  To-day, 
however,  a  great  change  had  come  over  his 
mind.  He  had  discovered  a  great  secret  lurking 
under  this  section,  and  the  word  engineer  sounds 
strangely  and  harshly  in  his  ear.  He  sees  in 
this  the  commence  nent  of  a  new  era  in  relation 
to  our  public  works,  and  this  engineer  is  to  be 
the  great  entering  wedge.  This  fact  he  has  just 
discovered.  He  says  that  such  a  project  as  the 
resumption  of  the  public  works,  would  meet 
with  an  universal  response  in  this  Convention 
against  it. 

Mr.  LOOMIS  said  he  had  only  alluded  to  new 
projects  of  public  improvements. 

Mr.  STRONG  had  taken  down  his  words  as 
they  fell  from  his  lips,  and  could  not  be  contra- 
dicted. The  gentleman  asked,  u  are  we  to  com- 
mence a  new  system  of  public  works?  I  trust 
that  there  will  be  but  one  universal  response 
against  it  in  this  Convention."  Gentlemen  did 
not  always  know  what  they  did  say.  In  regard 
to  that  question,  he  could  inform  the  gentleman 
that  there  was  a  county  or  two  beyond  old  Her 
kimer  who  had  not  received  the  benefit  of  the 
enlargement  of  the  Erie  canal,  as  that  county 
had,  and  who  would  not  be  satisfied  that  it 
should  go  no  further.  But  this  was  not  the  first 
attempt  of  the  gentleman  to  wed  the  Conven- 
tion to  the  report  which  had  just  been  received 
from  his  colleague  (Mr.  Hoffman.)  He  would 
not  pretend  to  predict  that  the  Convention  would 
not  adopt  that  report  just  as  it  was  reported; 
but  he  could  inform  gentlemen  that  there  would 
be  far  from  an  universal  response  in  its  favor.  It 
was  not  in  order  to  allude  to  this  subject  at  this 
time,  but  he  knew  that  the  western  counties 
never  would  submit  that  they  should  be  depri- 
ved  of  the  benefits  of  the  enlargement,  after  it 
had  been  made  through  the  gentleman's  county 
— ^they  would  claim  to  have  a  voice  in  his  mat- 


ter; and  that  voice  would  be  against  their  sel- 
fish policy.  Gentlemen  had  objected  to  adopt- 
ing this  section  from  one  reason  and  another; 
some,  because  he  was  to  be  a  practical  engineer. 
Would  not  gentlemen  have  the  Attorney.  Gene- 
ral  a  practical  lawyer?  or  would  they  be  satisfi- 
ed  that  the  thirty-six  judges  to  be  elected  under 
the  new  Constitution  should  be  laymen?  He 
could  not  suppose  that  it  would  be  a  good  objec 
tion  to  the  new  system  that  they  were  to  be  se- 
lected from  among  the  wisest  and  sounlest  law- 
yers in  the  state.  These  objections  raised  here 
seemed  to  him  to  be  entirely  frivolous,  and  only 
designed  to  furnish  an  excuse  for  voting  against 
the  section. 

Mr.  KEMBLE  thought  gentlemen  seemed  to 
be  laboring  under  a  misapprehension  on  this 
subject,  anil  as  a  member  of  committee  number 
six,  he  would  endeavor  to  explain.  The  com- 
mittee on  examining  the  subject,  found  in  the 
canal  department  twro  offices — one  an  engineer- 
in-chief,  under  the  employ  of  the  canal  com- 
missioners, at  a  salary  of  $2000,  and  the.  other 
the  surveyor  general,  which  had  once  been  an 
office  of  great  consequence,  but  which  had  been 
reduced  in  importance  by  reason  of  the  appoint- 
ment of  a  chief  engineer,  and  his  salary  had  al- 
so been  reduced  to  $1000,  making  $3000  for  both 
offices  per  annum.  The  committee,  in  looking 
at  the  real  importance  of  the  two  offices,  did  not 
think  it  neces»ary  to  destroy  the  surveyor  gen- 
eralship; but  thought  proper  to  elevate  the  of- 
fice of  chief  engineer  in  its  character,  and  bring 
that  officer  more  immediately  belore  the  people 
of  the  state.  This  officer  was  very  necessary  to 
the  canal  commissioners,  because  they  were  con- 
stantly obliged  to  apply  to  him  in  relation  to 
their  votes  in  the  canal  board,  and  in  their  re- 
ports to  the  legislature,  he  furnished  all  the  es- 
timates. It  was  therefore  thought  best  to  ele- 
vate him  to  a  seat  in  the  canal  board,  so  that  he 
should  be  personally  responsible  for  his  acts, 
and  in  making  reports,  he  would  make  them  up- 
on his  own  responsibility.  The  canal  commis- 
sioners,  not  being  engineers,  would  not  assume 
responsibility  for  the  estimates  presented  in 
their  reports,  but  fell  back  upon  their  subordi- 
nate officer,  the  engineer-in-chief.  The  people 
of  the  state  had  been  losers  to  the  amount  of 
millions  of  money  on  this  account, — because 
there  was  no  one  to  take  the  responsibility  of 
their  reports.  If  the  committee  had  erred  in 
regard  to  tnis  matter, they  had  erred  unanimous- 
ly ;  for  this  was  the  only  point  in  which  they 
did  all  concur. 

After  some  explanations  in  regard  to  the  ap- 
propriate duties  of  this  officer,  between  Messrs. 
TTLDEN,  KEMBLE  and  STETSON,  the  ques- 
tion was  taken  upon  restoring  the  section,  and 
it  was  restored,  ayes  73,  noes  26,  as  follows  : 

AYES— -Messrs.  Angel,  Archer,  Ayrault,  F  F  Backus, 
H  Hackus,  Bowdish,  Bruce,  Brundage  Cambreleng, 
Chamberlain,  Chatfield,  Clyde.  Coo'i,  Cornell,  Dana, 
Danfortli,  Dodd,  Dorlon,  Gebhard,  Graham,  Haiti*, 
Harrison,  Hart,  Hawley,  Hunger,  A  Huntington,  Hvde, 
Jordan,  Kemble,  Kernan,  Kingdey,  Kirkland,  Mann, 
McNeil,  McNitt,  Marvin,  Maxwell,  Miller,  Morris, 
Nelhs,  Nelson,  Nicholas,  Parish,  Patterson,  Porter, 
President,  Khoades,  niker,  Ruggles,  St  John,  Salisbu- 
ry, Sanford,  Sears,  Shiw,  Sheldon,  Shepard,  Smith,  E. 
Spencer,  Stanton,  Stephens,  iitow,  Strong,  Tafft,  Tall* 
m*dge,  White,  Willard,  Witbeck,  Worden,  A.  Wright, 
Yawger,  Young,  Youngs-73. 
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NOES-Messrs.  Batcom,  Bergen,  Boock,  Brayton, 
Burr,  D.  D  Campbell,  R.  Campbell,  jr,  Candee,  Clark, 
Coneiy,  Crooker,  Uuddeback,  Flanders,  Hotchkiss,  E. 
Huntington,  Loomis,  O'Conor,  Powers,  hichmond, 
Stet?on,  Tilden,  Townsend,  TmhUl,.Vache,  Waterbu- 
ry,  Wood— 26 

Mr.  BERGEN  moved  to  strike  out  all  that 
related  to  the  salary  and  travelling  fees  of  the 
officer.     Agreed  to. 

Mr.  TILDEN  moved  to  strike  out  the  words 
"  but  no  person  shall  be  elected  to  said  office 
Who  is  not  a  practical  engineer." 

Mr.  NICHOLAS  hoped  not.  It  had  been  ob- 
jected to  this  new  state  officer,  that  the  commit- 
tee had  not  concurred  in  any  opinion  as  to  the 
duties  of  a  state  engineer.  The  truth  was,  the 
committee  wished  to  leave  all  this  detail  to  the 
legislature.  He  would  however  say,  as  a  mem- 
ber of  that  committee,  that  they  expected  by 
this  section  to  secure  to  the  state  the  services  of 
a  competent  engineer,  who  would  occupy  most 
usefully  in  the  canal  board  the  old  place  of  the 
Surveyor-General,  and  that  he  would  have  the 
supervision  of  all  surveys  and  estimates  to  be 
made  by  sub-engineers,  which  had  heretofoi  e  in 
different  instances,  been  made  so  erroneously, 
not  to  say  dishonestly,  as  to  cause  a  loss  to  the 
state  of  millions  of  dollars.  The  canal  commis- 
sioners had  not  been  engineers,  and  had  relied 
upon  the  estimates  of  engineers  employed  as 
mere  agents,  and  not  officers  of  the  state,  who 
had  not  acted  un^er  the  responsibility  oC  an  of- 
ficial oath  ;  and  upon  the  estimates  of  agents 
thus  employed,  had  our  public  works  been  con- 
structed. Many  of  them,  he  did  not  doubt,  were 
trustworthy  men,  and  competent  engineers  ;  but 
the  losses  sustained  by  the  state,  proved  that  this  t 
could  not  be  said  of  all-  And  had  such  an  officer1 
been  appointed  many  years  ago,  he  would  have 
saved  many  millions  of  dollars  to  the  state;  and 
whatever  was  to  be  the  future  condition  of  our 
public  works,  whether  they  were  to  be  stationa- 
ry or  progressive  (and  he  earnestly  hoped  they 
would  soon  be  resumed),  the  services  of  a  com- 
pete nt  State  Engineer  would  be  very  valuable  to 
the  state.  The  fact  that  this  measure  would 
create  no  new  office,  but  only  a  new  incumbent 


of  an  old  department,  with  new  duties,  was  an 
argument  in  favor  of  it;  also  that  the  state  would 
incur  no  additional  expense;  for  the  principal 
engineer  was  now  employed  by  the  Canal  Com- 
missioners with  a  salary  of  $2000.  It  had  been 
objected  to  this  officer  by  one  gentleman,  that 
he  mignt  be  a  man  of  so  much  science;  that  the 
canal  commissioners  would  become  subordinate 
to  him;  another  was  apprehensive  that  a  man 
so  scientific  would  not  be  as  practical  as  he 
should  be.  Such  objections  Mr.  N.  must  say 
had  surprised  him.  Science  in  this  department 
somewhere  was  indispensably  necessary.  If 
the  canal  commissioners  did  not  possess  it  (and 
heretofore  they  have  not  been  engineers),  there 
should  be  an  officer  in  this  department  who  was 
a  master  of  the  science  of  his  profession,  and 
had  also  been  a  practical  engineer;  and  Mr.  N. 
could  not  perceive  the  danger  of  his  stock  ot 
knowledge  ever  being  excessively  large.  And 
should  it  occur  that  the  canal  commissioners  had 
not  official  qualifications  adequate  to  their  du- 
ties, it  would  be  the  more  fortunate  for  the  state 
that  you  had  an  able  and  practical  officer  in  this 
department. 

Mr.  CROOKER  would  strike  it  out  because 
it  meant  nothing.  Any  town  surveyor,  that  ev- 
er carried  a  chain  and  compass,  would  come  un- 
der such  a  qualification. 

Mr.  RICHMOND  had  predicted  that  it  was 
not  a  practical  engineer  that  was  wanted,  but  a 
place  for  some  broken  down  politician.  This 
proposition  confirmed  his  view  of  it. 

Mr.  RHOADES  thought  the  term  engineer 
was  enough.  There  was  no  such  thing  as  an 
engineer  in  theory  any  more  than  a  state  car- 
penter in  theory,  if  we  had  one. 

Mr.  NICHOLAS  replied  that  a  man  might  be 
a  scientific  engineer,  not  a  practical  one. 

Mr.  Tilden 's  motion  to  strike  out,  was  lost, 
30  to  65. 

Mr.  KIRKLAND  then  moved  to  amend  so  as 
to  say  u  the  Surveyor  General  shall  be  State 
Engineer"  &c.    Lost,  40  to  40. 

Adj.  to  9  o'clock  to-morrow  morning. 


THURSDAY,  AUGUST  6. 


Mr.  BRAYTON  presented  a  petition  from  the 
Jefferson  County  Institute,  on  the  subject  of  the 
literature  fund,  which  on  his  motion  was  read. 
The  petition  protested  against  the  diversion  of 
the  literature  fund  to  the  common  school  fund. 
Referred  to  committee  number  twelve. 

Mr.  HOTCHKISS  presented  a  petition  from 
citizens  of  Warren  county,  on  the  subject  of  the 
literature  fund,  which  was  also  referred  to  com- 
mittee number  twelve. 

Mr.  WORDEN  presented  a  remonstrance  from 
the  Oneida  Conference  of  Methodist  ministers, 
on  the  same  subject.  Mr.  W.  (the  remonstrance 
having  been  read),  moved  its  reference  to  com- 
mittee number  twelve  and  that  it  be  printed. 

Mr.  WILLARD  and  Mr.  MANN  opposed  the 
printing,  unless  the  others  a'so  were  printed. 

Mr.  WORDEN  explained  that  this  was  a  re- 
spectfui  argument  which  it  might  be  useful  to 
print. 


Mr.  RICHMOND  opposed  the  printing. 

Mr.  WORDEN  withdrew  the  motion  to  print, 
and  the  remonstrance  was  referred  as  desired. 

Mr  H.  BACKUS  presented  a  remonstrance 
from  the  Trustees  of  the  Brockport  Literary  In- 
stitute, Monroe  county,   on  the  same  subject, 
which  was  referred  to  the  same  committee. 
ORDER  OF  BUSINESS. 

Mr.  RUGGLES  called  for  the  consideration 
of  Mr.  Loomis'  report  on  the  order  of  business. 

The  report  was  taken  up. 

Mr.  RUGGLES  then  moved  to  amend  the  re- 
port by  making  the  sixth  subdivision  the  third. 

Mr  PERKINS  thought  we  had    better  get 
through  this  article  first. 

Mr.  LOdMIS  explained  why  the  committee 
had  agreed  on  the  order  contained  in  the  report. 

Mr.  RUGGLES  contended  that  it  was  impor- 
tant to  consider  the  report  of  the  committee  on 


410 


the  judiciary  at  an  early  period.  In  answer  to  a ' 
question  from  Mr.  Miller,  he  said  those  reports 
would  be  furnished  by  the  printers  this  after- 
noon. 

Mr.  JORDAN  thought  the  judicial  depart- 
ment was  the  next  in  order  after  disposing  of 
the  executive  and  the  legislative.  It  was  evi- 
dent that  all  the  18  reports  from  standing  com- 
mittees could  not  be  considered  in  the  time  al- 
lowed to  them.  Gentlemen  were  disposed  to 
consider  every  question  gravely,  both  in  com- 
mittee and  in  Convention,  and  he  should  like  to 
know  where  they  were  to  land  on  the  1st  No- 
vember next.  It  was  important  that  they 
should  first  dispose  of  those  prominent  questions 
which  had  brought  them  together,  and  it  they 
had  then  any  time  to  spare  they  might  add  the 
fancy  constitution  making  to  the  substantial. 
He  hoped  also  that  when  they  took  up  this  judi- 
cial department  gentlemen  would  be  found  in 
their  seats.  He  hoped  the  gentleman  from 
Herkimer  (Mr.  Hoffman)  would  neglect  his 
business  at  New  York  for  a  time,  and  give  them 
his  attention  in  the  Convention  on  this  import- 
an    question. 

Mr.  HOFFMAN  in  part  agreed  with  the  pre- 
mises  of  the  gentleman  from  Columbia,  but  dis- 
sented from  some  of  his  conclusions.  He  a- 
greed  that  they  should  attend  to  the  business 
which  called  them  together,  and  what  was  it? 
He  spoke  of  the  discontent  occasioned  for  years 
by  our  legislation,  and  yet  the  Convention  had 
left  that  department  substantially  what  it  was. 
The  efforts  for  a  new  judiciary  were  but  of  yes- 
terday. He  gave  preference  to  the  reports  of 
Messrs  Loomis  and  Cambreleng,  on  the  sub- 
ject of  banks  and  chartered  companies.  He  dif- 
fered from  the  gentleman  from  Columbia  on  the 
question  of  finance,  which  that  gentleman  seem- 
ed  to  suppose  might  be  deferred.  It  was  the 
abuses  arising  out  of  that  subject  which  brought 
them  together  this  day.  He  did  not  underval- 
ue a  good  judicial  system,  but  they  should  first 
find  remejies  for  the  evils  which  had  brought 
them  together  and  then  they  might  go  to  the  ju- 
dicial department,  and  to  others  of  less  impor- 
tance. In  reference  to  the  allusion  to  his  ab- 
sence, he  said  sickness  in  his  family  had  kept 
him  away  for  a  few  days,  but  he  intended  to  be 
present  when  the  important  subjects  were  under 
discussion.  Banking  and  special  charters  were 
questions  which  should  be  taken  up  without 
much  delay,  and  he  hoped  no  loss  of  time  would 
be  allowed  in  discussing  them. 

Mr.  TALLMADGE  contended  that  resolu- 
tions on  the  subject  of  the  mode  of  business 
were  not  debateable. 

Mr.  RICHMOND  did  not  agree  with  gentle- 
men that  this  Convention  was  not  going  to  get 
through  its  business,  and  therefore  that  the  re- 
port of  the  judicial  department  should  be  taken 
np  first.  He  hoped  the  laymen  would  have  an 
opportunity  to  consider  it,  before,  being  called 
upon  to  vote  upon  it.  The  public  had  manifest- 
ed some  impatience  at  the  delay  of  the  judiciary 
committee  in  making  its  report ;  and  if  it  had 
taken  them  so  long  to  make  the  report,  it  sure- 
ly would  require  some  time  to  enable  laymen 
to  understand  it.  He  was  willing  to  give  his 
aid  in  disposing  of  it  before  the  close  of  the 
session,  but  he  did  not  consider  it  the  subject  of 


primary  importance.  He  thought  the  bill  of 
rights  was  of  some  importance  j  for  if  the  peo- 
ple had  no  xights  there  could  be  no  necessity  for 
a  judiciary/ 

Mr.  STETSON  said  it  was  concluded  to  be 
impossible  to  consider  all  the  reports  before  the 
close  of  the  Convention ;  this  important  ques- 
tion of  financial  reform  was  the  one  on  which 
Constitutional  Reform  was  mainly  to  depend  ; 
and  he  thought  it  ought  not  to  be  disposed  ol  on 
a  point  of  order.  If  might  be  the  course  pur- 
sued by  gentlemen  who  dared  not  meet  a  ques- 
tion, to  get  rid  of  it  on  a  point  of  order.  He  did 
not  agree  with  the  gentleman  from  Columbia 
that  many  topics  which  some  of  them  desired  to 
consider  were  "fancy  work"  of  the  Constitution. 

Mr.  JORDAN  had  never  called  these  things 
"  fancy  work."  He  thought  some  of  them  were 
very  important,  but  he  wished  to  take  up  the 
most  important  first,  and  then  consider  the  others 
as  they  had  time. 

Mr.  STETSON  resumed,  and  spoke  of  theim- 
portance  of  many  subjects  which  were  on  the  ca- 
lendar. He  hoped  they  would  be  considered  in 
their  order,  or  at  all  events  that  they  should 
consider  the  subject  of  finance  before  that  of 
the  judiciary. 

Mr.  RHOADES  moved  to  lay  the  whole  sub- 
ject on  the  table. 

Mr.  BASCOM  called  for  the  yeas  and  nays, 
and  there  were  yeas  18,  nays  79. 

Mr.  CAMBRELENG  spoke  of  the  necessity 
of  having  some  order  of  business,  to  prevent 
the  loss  of  time  which  was  attendant  on  discuss- 
ing resolutions  to  arrange  priority  of  business. 
His  parliamentary  experience  had  taught  him 
that  more  business  was  done  in  the  last  month 
than  in  the  two  first  of  a  session.  He  thought 
they  should  get  through  all  their  business,  but 
they  must  have  an  order  of  business.  He  differ- 
ed from  the  gentleman  from  Dutchess,  who  de- 
sired at  once  to  take  up  the  report  on  the  Judi- 
cial Department,  especially  when  a  majority  of 
that  committee,  after  six  weeks'  discussion,  had 
only  agreed  to  report,  and  had  not  agreed  on  the 
subject  matter  reported. 

Mr.  K1RKLAND  defended  the  judiciary  com- 
mittee.  He  said  they  had  agreed  on  the  union 
of  Law  and  Equity  Jurisdiction,  and  some 
other  points,  which  certainly  were  of  very  great 
importance. 

Mr.  MANN  was  opposed  to  the  judiciary  ta- 
king precedence  of  the  financial  question. 

Mr.  STETSON  called  for  the  yeas  and  nays, 
on  Mr.  Ruggles'  motion,  and  there  were  yeas 
58,  nays  46,  as  follows: — 

AY RS— Messrs.  Archer,  Ayrault,  F.  F  Backup,  H. 
Backus,  Baker, B* scorn,  Bergen, Bouck,Bo\vdish  Brown, 
Bruce,  Burr,  D.  D  Campbell,  Cand  e,  Chamberlain, 
Cook,  Crooker,  Dana,  Dodd,  Dorlon,  firah  m,  Harris, 
Hawley,  Hotchkis*,  E.  Huntington,  Hyde,  Jordai,  Kem- 
ble,  Kirulaud,  McNl't,  Marvin,  Maxwell,  Miller.  Mor- 
ris, Nicholas,  O'Conor,  Parish,  Patterson,  i; hordes, 
Buggies,  Sears,  Smith,  K.  Speucer,  Stanton,  Mephens, 
Stow,  Strong,  Talltnadge,  J.  J.  Taylor,  Vache,  Van 
Schoonhoven,  Waterburv,  Witbeck,  Wood,  A.  Wright, 
Yawcer,  Young,  Youngs -58. 

NAYS—- Messrs  Angel,  Brayton,  Cambrelpng,  JR. 
Campbell,  jr.,  Chitfield,  Clark,  Clyde,  Cone'.y, Cornell, 
Caddeback,  Danforth,  Flanders,  Harriso  i,  Hart,  Hoff- 
man, Hunt,  Huuter,  A.  Huntington,  Kernan,  Kingsley, 
Loomis,  Mann,  McNeil,  Mellis,  Penniman,  Perkins, 
Porter,  Powers,  President,  Richmond,  Riker,  St  John, 
Salisbury,  Sanford,  Shaw,  Sheldon,  Shepard,  Stetson, 
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Swackhamer ,  Taggart,  Tilden,  Townsend,    Tuthill, 
White,  Willard,  Worden— 46. 

Mr.  WORDEN  then  asked  and  obtained  leave 
to  submit  a  plan  of  a  judiciary,  as  follows: — 

§  l.  The  judicial  power  shall  be  vested  in  a  court  for 
the  trial  ot"  impeachments,  a  cjur.  for  the  correction 
of  errors,  a  court  of  equity,  a  supreme  court,  coun.y 
courts  and  courts  of  oyer  and  terminer,  and  such  infe- 
rior courts  as  may  be  created  by  law,  pursuant  to  this 
Article. 

§t  The  court  for  the  trial  of  impeachments  shall 
consist  of  the  president  of  the  *>euiate,  th;  senators  or 
a  major  part  of  ihern,  the  justices  of  the  court  for  the 
cor.ection  of  triors  or  a  major  part  of  them. 

§C.  the  Assembly  shall  have  the  power  of  impeach- 
ing all  civil  officers  of  this  state,  for  mal  and  corrupt 
co  duct  in  office,  and  high  crimes  and  misdemeanors; 
but  a  majority  of  all  the  members  shall  concur  in  an 
impeachment.  Before  the  trial  of  an  impeachment  the 
members  of  the  court.  shall  take  an  oath  or  affirmation 
truly  to  try  and  di  lennine  the  charge  in  question,  ac- 
cording to  evidence,  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members 
present.  When  the  Governor  shall  be  impeached,  the 
Lieutenant-Governor  shall  take  no  part  on  the  trial  or 
decision  of  such  impeachment.  A  person  impeached 
shall  be  suspended  from  exercising  his  office  until  ac- 
quired Judgment,  in  case  of  impeachment,  shall  not 
extend  furth  r  than  removal  from  office,  and  disquali- 
fication to  h  Id  any  offi*  e  or  place  of  trust  under  this 
state ;  but  the  p*rty  convicted  shall  be  liable  to  indict- 
ment anJ  punishment  according  to  law. 

§  4  Ttt".  court  lor  the  correction  of  errors  shall  con- 
sist ol  a  chi^-f  justice,  and  not  less  than  nine  associate 
justices.  The  supreme  court  shall  donsist  of  a  chief 
justice,  and  not  ;ess  than  twelve  associate  justices.— 
The  court  of  equ  ty  shall  consist  of  a  chief  justice, 
and  not  less  than  fo*:r  associate  justices,  any  four  of 
whom  may  hold  the  court ;  and  special  terms,  for  hear- 
ing and  deciding  such  questions  and  matters  as  may  be 
prescribed  by  law,  may  J  e  held  by  any  one  of  the  jus- 
tices of  the  court  of  equity 

v  5.  The  state  shall  be  divided  into  not  less  than  five 
judicial  districts,  of  which  the  city  and  coua  y  of 
New  York  shall  be  one  ;  but  no  county  shall  dc  divided 
in  the  formation  of  a  district.  Terms  of  the  supreme 
court,  and  of  the  court  of  equity,  shall  be  held  in  each 
judicial  district,  at  such  times  and  places  as  shall  he 
jrescrihed  by  law.  The  terms  of  the  court  for  the  cor- 
rection of  errors  shall  be  held  at  the  times  and  places 
fixed  by  law. 

§U.  J'ho  stated  terms  of  the  supreme  court,  shall, 
whenever  practicable,  be  held  by  four  justices  thereof ; 
but  may  be  held  by  three  or  any  two  of  them,  in  case 
of  absence  of  the  other  justices.  And  the  justices  of 
the  said  court  shall  by  lot  or  otherwise  divide  the  as- 
sociate justices  thereof  into  four  classes,  each  to  con- 
sist of  three  such  justices.  The  justices  of  each  class 
in  rotation,  or  their  successors  in  office— shall,  with 
the  chief  justice,  hold  the  stated  terms  of  the  said 
court  for  two  y  ars.  The  legislature  may  by  law  di- 
rect that  any  other  of  the  said  classes  may  hold  stated 
terms  whenever  it  shall  be  found  necessary  to  dispose 
of  business  pending  in  said  court  Special  terms  of 
the  supreme  court  may  be  held  by  any  one  justice  there- 
of, for  the  i. earing  and  decision  of  such  questions  and 
matters  as  may  be  prescribed  by  law,  with  the  right  of 
appeal  to  the  justices  of  the  said  court  at  a  slated 
term  in  such  cases  and  on  such  terms  as  the  legislature 
may  direct,  or  as  may  be  directed  by  general  rules  of 
the  said  court  when  authorized  by  law  Such  special 
terms  shall  be  held  in  each  judicial  district  at  the 
places  present  ed  for  holding  stated  terms  of  the  said 
court.  And  they  may  also  be  held  by  any  of  the  jus 
tice?,  who  are  not  at  the  time  des-ignaied  to  hold  stated 
terms,  in  the  several  counties  at  the  same  times  and 
places  at  which  circuit  courts  are  appointed  to  be  held, 
or  at  oth^r  times  and  places  as  shall  be  directed  by 
law 

§7.  Circuit  courts  for  the  trial  of  issues  joined  in  the 
supreme  court,  or  sent  to  that  cour'  to  be  tried,  shall 
be  held  at  least  twice  in  each  year  in  every  county  of 
this  state,  and  of  ener  in  any  county  when  required  by 
law.  They  shall  be  held  by  such  of  the  associate  jus- 
tices of  thn  supreme  court  as  are  not  at  the  f.ime  de- 
signated to  hold  the  st  ted  terms  of  the  said  court,  in 
such  rotation  and  order  as  shall  be  arranged  among 
themselves ;  or,  in  case  of  their  disagreement,  as  shall 
be  directed  by  the  supreme  court  at  a  stated  term 


thereof.  But  no  snch  justices  shall  hold  a  circuit  court 
in  the  same  county  more  than  once  in  the  same  year. 
The  mode  of  supplying  any  omission  of  a  justice  of 
the  supreme  court  to  attend  any  stated  term  or  to  hold 
any  circuit  court,  shall  be  prescribed  by  law. 

§8  Courts  of  oyer  and  terminer  for  the  trial  of  such 
criminal  causes  as  shall  be  directed  by  law,  shall  be 
held  at  the  same  times  and  traces  for  which  circuit 
courts  are  appointed.  They  shall  be  held  by  a  justice 
of  the  supreme  court  and  a  judge  or  judgts  of  the 
county  courts,  or  justiecs  of  the  peace  of  the  county, 
as  the  legislature  may  direct. 

§9.  Each  of  the  judicial  districts  of  the  state,  except 
that  consisting  of  the  city  and  county  of  New  York, 
shall  be  subdivided  into  two  districts;  and  for  each  of 
the  said  last  mentioned  distiicts,  there  shall  be  a  pre- 
siding judge  of  county  courts,  and  in  each  of  the  coun- 
ties composing  such  Districts,  there  shall  be  elected, 
not  more  than  two  county  judges,  who  shall  hoid  their 
offices  for  five  years.  And  the  county  courts  of  the 
several  counties  in  said  last  mentioned  distiicts,  shall 
be  held  by  the  presiding  judge  thereof  and  by  the  coun- 
ty ju  ige  or  judges  And  the  presiding  judge  may,  alone, 
try  all  civil  issues  brought"  to  trial,  or  ordered  to  be 
tried  in  said  courts.  The  powers  and  jurisdiction  of 
the  county  courts,  as  now  existing,  shall  remain,  until 
alter  d  by  the  legislature,  which  may  confer  such  oth- 
er additional  powers  on  the  said  courts  as  may  be 
deemed  expedient. 

§  10.  In  suits  and  proceedings  in  equity,  the  testimo- 
ny shall  be  taken  before  one  of  the  justices  of  the 
court  of  <t^uity,  or  one  of  the  Vice-Chancellors,  or  a 
presiding  judge  of  the  county  courts;  and  issues  of 
fact  joined  or  formed  in  such  suits  shall  be  tried  before 
a  justice  of  the  court  of  equity,  or  one  of  the  Vice- 
Chancellors,  or  at  a  circuit,  court,  or  by  a  presiding 
judge  of  county  courts,  as  the  legislature  may  direct ; 
and  the  mode  of  deciding  questions  and  causes  on 
pleadings,  or  upon  pleadings  and  proofs,  or  of  deter- 
mining questions  of  fact  and  the  mode  of  appealing 
from  si/ch  decisions  to  the  court  of  equ'ty  at  a  stated 
term,  shall  be  provided  by  law.  And  it  shall  be  in  the 
power  of  the  legislature  to  confer  such  equity  powers 
and  (duties  on  the  presiding  judges  of  cou  ty  courts, 
and  the  Vice-'-  hancellors,  from  time  to  time,  as  shall 
be  deemed  expedient. 

§N.  There  shall  be  in  the  city  and  county  of  New 
York,  not  less  than  two  Vice-chancellors  who  shall 
possess  and  exercise,  with'n  the  said  city  rnd  county, 
subject  to  the  appellate  jurisdiction  of  the  court  of 
equ  ty,  such  equity  powers  and  duties  as  may  be  pre- 
scribed by  law. 

§  12  The  courts  of  common  law  and  criminal  juris- 
diction in  the  city  and  county  of  New  York,  as  they 
may  be  organized  and  exist,  when  this  constitution 
takes  effect,  shall  continue  and  remain,  subject  to  be 
altered,  modified  or  entirely  abolished. 

§13.  Inferior  courts  of  equity  and  common  law  ju- 
risdiction may  be  established  by  the  legis.ature  And 
appeals  and  writs  of  error  therefrom  may  be  brought 
to  the  supreme  court,  court  of  equity,  or  court  for  the 
corr  ction  of  errors,  as  shall  be  prescribed  by  1  w 

§  14  The  court  for  the  correction  of  errors,  shall  be 
appellate  and  shall  possess  the  powers  now  vested  id 
that  court,  but  the  concurrence  of  six  of  the  members 
of  that  court  shall  be  necessary  to  reverse  or  modify 
any  judgment  or  decree  The  court  of  equity  shall 
possess  and  exercise  equity  powers.  The  supreme 
court  shall  p  ssess  the  powers  now  vested  in  that 
court,  and  equity  power*  may  be  conferred  th-  reoti. — 
The  number  of  justices  of  the  cout  for  the  correction 
of  errors,  of  the  supreme  court  and  the  court  of  equity 
and  the  vice-chancellors  of  the  city  and  cot  my  of 
New  York,  may  from  time  to  time  be  increased ;  but 
not  more  than  one  justice  or  chancellor  shall  be  added 
to  the  said  cour  s  in  any  one  year  Nor  shall  the  num- 
ber of  vice-chancellors  be  increased  more  than  one  in 
the  same  year:  nor  shall  any  such  inereare  be  made 
unless  by  tn^  assent  of  two-thirds  of  all  the  members 
elected  to  b"th  branches  of  the  legislature. 
*  §  15.  The  justices  of  the  court  for  the  correction  of 
errors  and  of  the  supreme  court,  the  court  of  equity 
and  vice-chancellors,  and  vice-chancellor*,  and  presi- 
dent judges  of  county  courts, -hall  severally,  at  slated 
times,  receive  fortheir  services  a  compensation,  to  be 
estab  ished  by  law,  which  shall  not  be  diminished  dur- 
ing their  continuance  in  office.  The*  shall  not  receive 
any  fees  or  perquisites  for  judicial  services.  I  h<  y 
6hall  not  hold  any  other  office  or  public  trust,  and  all 
votes  for  either  Of  them  by  the  legislature  or  the  peo* 
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jjle  durins  their  continuance  in  office  (except  for  a  ju- 
dicial office),  shall  be  void.  The?  shdi  not  have,  and 
are  declared  incapable  of  receiving,  any  appointing 
power  (except  the  power  to  license  practitioners  in 
their  courts  and  to  appoint  referees  and  other  proper 
persons  to  aid  injudicial  proceedings) 

§  16.  All  judicinl  officers  except  justices  of  the  peace, 
may  be  removed  from  office  by  joint  resolution  of  both 
houses  of  the  legislature,  if  two-thirds  ol  all  the  mem- 
bers elected  ro  both  branches  concur  therein;  but  no 
such  removal  shall  be  made  unless  the  party  complain- 
ed of,  shall  have  been  served  with  a  copy  of  the  com- 
plain' ag  »inst  him,  a  d  have  had  an  opportunity  of  be- 
ing heard  in  his  defence.  The  *  ause  of  such  removal 
shall  first  be  agreed  on  by  two-thirds  of  all  the  mem- 
bers elected  to  both  branches  and  entered  on  the  jour- 
nals of  b  ih  houses,  and  on  the  question  of  agreement 
or  removal  the  ayes  and  noes  shall  also  be  entered  on 
the  journals  of  both  houses 

§  17  Surrogates  shall  hold  their  offices  for  four  years, 
and  shall  be  elected  by  the  qualified  electors  of  the 
several  counties. 

§  13.  The  justices  of  the  peace  in  office  when  this 
constitution  taUes  effect,  shall  remain  and  continue  in 
office  for  i he  residue  of  the  terms  for  which  they  were 
respectively  elected,  and  they  shall  continue  to  be 
el  cted  in  the  manner  and  hold  their  offices  for  the 
term  prescribed  in  the  present  constitution. 

Mr.  WORDEN  briefly  explained  the  provi- 
sions of  his  plan.  He  proposed  to  abolish  the 
Court  for  the  Correction  of  Errors,  and  to  sub- 
stitute in  its  place  a  court  to  consist  of  a  chief 
justice  and  nine  associate  justices — abolish  the 
Court  of  Chancery,  and  to  substitute  a  Court 
of  Equity,  under  the  control  of  the  legislature, 
to  consist  of  not  less  than  five  judges.  In  regard 
to  the  Supreme  Court,  he  proposed  to  make  it 
consist  of  no  less  than  nineteen  judges,  a  chief 
justice,  and  twelve  associate  justices,  who  shall 
be  divided  into  four  classes  of  three  each. — 
The  first  class,  in  which  shall  be  the  chief  jus- 
tice, making  a  class  of  four  judges,  shall  hold 
terms  in  bank  for  two  years  ;  the  other  nine  jus- 
tices to  hold  circuits  and  special  terms  for  the 
hearing  of  non-enumerated  motions,  giving  to 
the  legisature  power  to  convene  any  other  of  the 
classes  to  hold  terms  in  bank  wherever  the  busi- 
ness  shall  require  it.  He  proposed  to  divide  the 
state  into  five  judicial  districts,  of  which  the 
city  and  county  of  New  York  shall  be  one,  and 
to  provide  for  the  holding  of  circuit  courts  in 
each  of  the  districts,  tor  the  trial  of  issues,  to 
be  held  by  one  of  the  justices  of  the  Supreme 
Court.  The  Court  of  Oyer  and  Terminer  to  be 
held  as  they  now  are.  The  judicial  districts, 
except  that  consisting  of  the  city  and  county  of 
New  York,  to  be  subdivided  so  as  to  make  eight 
districts,  for  each  of  which  there  shall  be  a  pre- 
siding judge ;  and  in  each  county  two  county 
judges  to  be  elected,  who  with  the  president 
judse  shall  constitute  the  Court  of  Common 
Pleas.  He  proposed  so  to  form  the  system  that 
the  equity  courts  shall  be  remodelled,  leaving, 
however,  the  difficult  and  delicate  duty  to  the 
legislature  to  adopt  the  reforms  that  maybe- 
come  expedient.  He  proposed  to  abolish  mas- 
ters and  examiners  in  chancery,  and  to  leave  all 
testimony  taken  before  one  of  the  judges  of  the 
court  of  equity,  or  the  president  judge  of  the 
common  pleas,  so  that  the  vast  expense  of  ta- 
king testimony  may  be  done  away  ;  and  leaving 
it  to  the  legislature  to  provide  by  law  for  the 
decision  of  cases  in  chancery  before  a  president 
judge  of  the  common  pleas,  or  any  judge  of  that 
court.  He  would  have  the  courts  in  the  city  of 
New- York,  as  they  now  are,  leaving  to  the  le- 
gislature power  over  those  courts.  For  the  pur- 


pose of  disposing  of  the  equity  business  of  the 
city  of  New- York,  he  proposed  to  leave  it  as  it 
is,  with  two  officers,  who  shall  have  the  power 
which  he  proposed  to  confer  on  the  presiding 
judges  of  the  common  pleas  in  the  several  dis- 
tricts.  Such  was  briefly  the  plan  he  submitted. 
In  regard  to  the  election  of  judges,  there  were 
already  two  propositions  before  the  Conven- 
tion— and  he  begged  leave  to  say  a  word  :  The 
judicial  power  of  the  state  was  in  its  nature  and 
character  totally 'different  from  the  legislative 
and  executive.  Its  variance  was  essential  from 
both  of^  those  departments.  While  both  the  le- 
gislature and  the  executive  should  respond  freely 
to  the  public  will,  the  judiciary  was  another 
branch  of  our  government  by  which  individual 
rights  were  to  be  determined  and  settled  on  fun- 
damental principles  which  can  not  or  should  not 
change  or  alter,  whether  one  man  stand  in  oppo- 
sition to  the  people  or  the  people  in  opposition 
to  one  man.  In  that  consists  the  dignity,  effi- 
ciency and  purity  of  the  judiciary  system.  It 
must  not,  therefore,  be  made  to  depend  on  the 
caprice  or  fluctuation  of  either  public  or  private 
opinion.  He  believed  it  was  possible  to  frame 
a  system  for  an  elective  judiciary  on  a  safer  and 
better  plan  than  that  reported  by  the  majority 
of  the  committee,  and  hence  he  had  not  agreed 
to  that  precisely.  He  had  now  only  to  say  that 
the  pole  star  to  guide  them  was  to  have  the  ju- 
diciary independent,  as  far  as  possible,  of  the 
influence  of  any  exciting  questions  that  might 
arise  in  the  other  departments  of  the  govern- 
ment, or  amongst  the  people  at  large,  so  that  in- 
dividual and  public  rights  may  be  settled  on 
great  and  fundamental  principles. 

On  motion  of  Mr.  TALL  MADGE  the  report 
was  referred  to  the  committee  of  the  whole,  and 
ordered  to  be  printed. 

ORDER  OF  BUSINESS. 
The  report  on  the  order  of  business  was  then 
again  taken  taken  up. 

Mr.  MANN  proposed  further  to  change  Mr. 
Loomis's  report,  by  making  No.  Five  stand  No. 
Four.  It  embraced  the  question  of  internal  im- 
provements, &c.     Carried. 

Mr.  CHATFIELD  moved  to  make  the  report 
of  the  judiciary  committee  the  special  order  for 
next  Monday  week.  He  protested  against  being 
compelled  to  act  upon  a  report  before  it  was 
printed  and  laid  on  the  table.  Above  all,  on  a 
report  upon  which  this  gigantic  committee  had 
spent  six  weeks.  He  could  not  foreshadow  the 
result  of  the  vote  just  taken.  It  might  be  that 
it  was  the  result  of  a  cfialition  between  certain 
high  legal  gentlemen  with  those  who  were  op- 
posed to  all  reform  on  the  subject  of  the  finan- 
ces, to  take  up  so  much  oC  the  time  of  the  Con- 
vention with  this  subject  that  the  go-by  wouid 
be  given  to  others. 

Mr.  BROWN  said  it  was  in  vain  for  gentle- 
men to  suy  that  we  had  time  enough  to  do  all 
the  work  before  us.  True,  much  business  was 
done  in  the  last  month  of  a  legislative  session, 
but  it  was  always  badly  done.  He  protested 
against  the  imputation  thrown  out  by  Mr.  C. — 
He  desired  above  all  other  things  that  this  ques- 
tion of  finances  should  now  be  settled.  Mr.  B. 
had  apprehensions  as  well  as  that  gentleman. — 
When  we  saw  the  gentleman  from  Otsego,  in- 
troduciag  into  the  Convention,  the  petty  ques- 
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tion  of  salaries,  he  had  feared  these  great  ques- 
tions of  the  judiciary  and  of  the  finances  would 
be  crowded  off  and  Jost  altogether.  But  he  did 
not  know  but  the  vote  he  had  just  given  was 
wrong,  and  it'  the  pending  motion  was  with- 
drawn, he  would  move  to  reconsider  the  vote 
just  taken. 

Mr.  TILDEN  regarded  the  vote  just  taken  as 
a  portentous  one.  It  was  a  vote  giving  prece- 
dence to  the  report  of  the  judiciary  committee 
over  nearly  all  other  questions  which  had  called 
this  Convention  into  existence.  It  was  perfect- 
ly notorious  that  the  report  of  the  committee  had 
not  been  printed,  nor  was  the  subject  embraced 
in  it  the  most  important,  or  even  a  prominent 
one  in  originating  the  popu'ar  demand  for  a 
Convention,  in  pursuance  of  which  each  of  them 
held  his  seat  in  that  house.  He  went  on  too,  to 
comment  on  the  character  of  the  majority  by 
which  the  vote  was  carried.  He  said,  take 
away  the  members  of  the  committee,  and  how 
many  were  there  left  who  were  not  opposed  to 
ail  reform  ? 

Mr.  MILLER  called  to  order.  The  gentle- 
man was  questioning  the  motives  of  members. 

Mr.  TILDEN  proceeded  after  some  explana- 
tions had  been  made,  and  contended  that  if  the 
order  of  business  adopted  by  the  committee  was 
to  be  pursued,  there  was  danger  of  their  post- 
poning some  important  subjects  of  reform  to  a 
period  which  would  preclude  their  full  consid- 
eration. 

Mr.  PATTERSON"  wished  to  call  attention 
to  the  business  before  us.  We  had  voted  to- 
day to  make  this  judiciary  report  number  3  in 
the*t>rder  of  business.  It  was  now  alleged  that 
this  would  be  t*ken  up  to-day.  This  would  de- 
pend very  much  upon  the  length  of  speeches 
made  on  the  order  of  business.  Mr.  P.  showed 
that  if  this  should  be  made  a  special  order  for 
Monday  next,  it  would  then  be  behind  all  un- 
finished business,  and  might  not  be  considered 
for  three  weeks  from  that  time.  The  Conven- 
tion  should  understand  this  matter  before  re- 
versing the  vote  just  taken. 

Mr.  RUGGLES  explained  his  object  in  the 
motion  he  had  made,  and  expressed  his  opposi- 
tion to  the  consideration  of  the  report  on  the  fi- 
nances before  that  on  the  judiciary.  Many  oth- 
er j^gmbers  had  a  like  desire,  which  was  an 
honest  and  honorable  desire,  to  come  to  the  con- 1 
sideration  of  the  judiciary  question,  free  from 
the  feeling  likely  to  arise  from  the  discussion  of 
the  other  question. 

Mr.  JORDAN  opposed  the  postponement  of 
the  judiciary  reports  to  so  late  a  day  as  Monday 
week,  and  went  on  to  urge  that  some  other  rea- 
son must  exist  for  desiring  this  postponement 
than  that  members  had  not  read  them.  All  of 
us  had  been  supplied  with  newspapers,  by  the 
the  vote  of  the  Convention,  and  if  all  had  not 
read  them  there,  he  ventured  to  say  that  two- 
thirds  of  the  electors  had.  He  could  account 
for  the  gentleman  from  Otsego  not  having  read 
them,  from  the  great  burthen  which  fell  upon 
him  of  sustaining  his  own  report  on  the  state 
officers.  He  urged  that  these  reports  should  be 
taken  up  as  soon  as  the  one  now  pending  was 
disposed  of,  and  then,  if  gentlemen  desired  fur- 
ther time,  they  could  be  made  unfinished  busi- 
ness, and  kept  within  the  control  of  the  body. 


Mr.  J.  disclaimed  having  entered  into  a  combi- 
nation or  intrigue  to  give  a  precedence  to  these 
judiciary  reports.  He  knew  of  no  such  combi- 
nation or  conspiracy  j  and  any  such  imputation 
upon  him,  came  from  those  who  did  not  know 
him.  And,  for  one,  he  could  say  that  on  this 
great  subject  of  the  finances,  he  came  here  with 
as  hearty  a  willingness  and  d  sire  to  have  then| 
brought  forward  and  considered,  as  the  subject 
of  the  judiciary.  And  when  that  great  subject 
came  up,  he  intended  to  bestow  the  same  honest 
attention  and  thought  upon  it,  that  he  had  sought 
to  give  to  the  judiciary  question.  Not  that  he  in- 
tended to  speak  upon  it — for  he  was  not  one  of  the 
corps  of  gentlemen  here  who  stood  charged  with 
every  subject  that  came  up,  and  whose  business 
seemed  to  be  not  only  to  repeat  over  what  others 
had  said,  but  what  themselves  had  said — and 
thus  keep  back  ideas  which  others  might  have 
broached  perhaps  to  advantage,  had  not  the  pa- 
tience of  the  body  become  fagged  out  from  the 
eternal  debate  about  every  thing  and  nothing. — 
Mr.  J.  was  ready  to  go  on  with  this  great  sub- 
ject of  finance.  He  had  looked  over  the  report 
and  had  already  considered  the  subject.  There 
were  many  things  in  the  report  which  he  admir- 
ed, and  the  necessity  of  which  he  was  impress- 
ed with.  And  he  would  almost  give  up  the  ju- 
diciary, the  great  anchor  of  the  slate,  if  he  tho't 
its  consideration  first  would  give  the  financial 
question  the  go-by.  But  he  trusted  the  order 
assigned  to  these  reports  would  be  adhered  to  — 
and  last  that  the  judiciary  report  would  not  be 
postponed  to  this  of  finance,  in  which  there 
probably  was  combustible  material  enough  to 
rouse  a  feeling  here  incompatible  with  a  calm 
and  proper  discussion  of  the  question  of  the  ju- 
dicary. 

Mr.  LOOMIS  said  he  could  easily  account  for 
the  character  of  the  vote  taken  this  morning, 
and  which  had  been  so  often  alluded  to,  without 
presuming  any  concert  of  action.  It  resulted 
from  the  degree  of  importance  which  gentle- 
men of  different  modes  of  thinking  gave  to  the 
one  subject  or  the  other .  The  order  of  business 
which  he  had  recommended  to  the  body,  was 
arranged  without  reference  to  his  own  prefer- 
ences— for  he  could  say  that  he  had  devoted 
three  hours  to  the  subject  of  judicial  reform, 
where  he  had  one  to  the  subject  of  finance.  His 
aim  was  to  facilitate  business — and  he  supposed 
that  whilst  the  subject  of  the  judiciary  would 
probably  draw  out  the  most  debate,  there  were 
other  matters  of  engrossing  interest  on  which 
the  public  mind  was  better  settled,  and  which 
would  require  less  time  to  adjust  here — and  that 
these  should  be  disposed  of  first.  At  the  same 
time,  he  preferred  to  make  no  special  orders, 
but  to  adhere  to  the  order  laid  down  heretofore. 
Mr.  L.  concluded  by  moving  to  postpone  this 
subject  until  to-morrow. 

Mr.  CHATFIELD,  in  order  to  meet  objec- 
tions, sent  up  a  proposition  making  the  judiciary 
reports  the  special  order  for  Monday  the  J7th 
inst.,  10  o'clock,  then  to  take  precedence  of  all 
other  orders  of  business.  Mr.  C.  went  on  to  ex- 
plain a  remark  which  seemed  to  have  given 
offence  in  certain  quarters.  He  did  not  intend  to 
charge  that  there  was  a  combination  between 
the  judiciary  committee  and  any  party  here.  He 
intended  to  say  that  the  judiciary  committee  de- 
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sired  to  secure  for  their  report  an  early  consider- « 
ation, — that  that  would  naturally  draw  to  the 
support  of  a  motion  to  give  it  preference,  all 
the  members  of  that  committee — that  there  were 
those  who  sought  that  opportunity  to  accom- 
plish a  certain  object, — that  almost  all  the  whig 
members  voted  on  that  side- — and  that  all  this 
foreshadowed  a  disposition  to  get  rid  of  a  certain 
subject.  But  he  meant  to  charge  no  combina- 
tion upon  the  judiciary  committee.  This  was 
not  the  first  time  Mr.  C.  had  been  lectured  by 
the  gentleman  from  Columbia,  who,  to  carry  a 
certain  point  had  often  availed  himself  of  the 
feeling  here  against  debate.  But  Mr.  C.  was 
not  to  be  deterred  by  these  castigations  from  ex- 
pressing  his  views  here  on  any  subject  in  which 
he  felt  an  interest — especially  when  reproof 
came  from  one  who  had  occupied  more  time  in 
debate  than  he  had.  He  denied  to  that  gentle- 
man or  any  other  the  superiority  which  author* 
ized  them  thus  to  lecture  that  body.  As  to  the  fi- 
nancial  report  embarrassing  the  consideration  of 
the  judiciary  report,even  though  the  foVmer  might 
contain  combustible  materials,  he  could  not  see 
how  that  could  be  the  result  of  its  prior  consi- 
deration. But  he  had  framed,  his  resolution  so 
that  by  no  possibility  could  the  financial  report 
override  that  from  the  judiciary — and  with  this 
he  hope  I  gentlemen  would  be  content. 

Mr.  STEPHENS,  though  he  voted  to  give  a 
preference  to  the  judiciary  reports,  yet  as  an- 
other had  first  come  from  one  of  the  judiciary 
committee,  he  was  not  disposed  to  precipitate  a 
discussion  of  it,  before  any  of  these  reports  were 
printed— and  unless  this  motion  prevailed,  we 
might  be  called  on  to-morrow  to  go  into  it. 

Mr.  HOFFMAN  characterized  it  as  a  libel  on 
the  Convention  to  suppose  that  if  they  were  to 
act  on  the  exciting  subject  of  the  finance  report 
first,  they  might  be  hurried  through  the  residue 
of  their  labors  with  unbecoming  zeal.  The  sub- 
ject of  finance  an  exciting  subject!  He  should 
be  glad  to  know  on  what  subject  you  could  sleep, 
if  not  on  the  dull  subject  of  finance.  Twenty, 
five  millions  of  debt,  that  could  never  be  re- 
deemed and  paid  without  paying  forty  millions 
interest  and  principal — was  that  a  subject  dn 
which  men  could  go  mad,  and  become  incapaci- 
tated to  consider  maturely  and  calmly  a  judicial 
system?  If  there  was  any  subject  calculated  to 
humble  us,  to  bow  us  down  to  the  earth,  to  pros- 
trate us  in  dust  and  ashes — it  was  this  subject  of 
finance.  Gentlemen  were  mistaken  if  they  sup- 
posed that  on  this  dull,  prosy,  death-like  subject 
they  would  bring  this  body  into  violence  or  pas- 
sion* It  was  not  one  of  those  subjects  on  which 
t  >e  imagination  would  delight  to  revel.  So  of 
that  other  branch  of  the  financial  report  requir- 
ing specific  appropriations,  and  allowing  the  fu- 
ture, when  debts  were  to  be  contracted,  to  pass 
upon  the  question  whether  they  should  be  settled 
on  them— what  was  there  exciting  in  that?  Gen- 
tlemen were  mistaken  also,  if  they  supposed 
that  he  intended,  when  this  subject  came  up,  to 
reflect  on  the  past,  or  to  go  into  the  causes  or  the 
source  of  our  indebtedness.  The  ways  and 
means  to  pay  the  iron  screw  of  taxation,  direct 
and  indirect,  these  were  the  things  to  be  consi- 
dered.  It  was  wholly  immaterial  who  created 
the  debt,  or  what  their  motives.  Having  thus 
disavowed  any  design  as  an  incendiary,  with  a 


financial  torch,  to  blow  up  the  judiciary  sky  high 
— he  trusted  the  judiciary  report  would  not  be 
put  ahead  of  the  financial  report,  on  account  of 
a  dreaded  explosion. 

Mr.  WORDEN  really  thought  we  could  get 
at  some  order  of  business  that  would  be  per- 
fectly satisfactory  to  the  Convention.  He 
thought  he  could  see  what  lay  at  the  bottom  of 
all  this  debate.  He  did  not  believe  this  Con- 
vention was  now  prepared  to  lake  ui>  under- 
standing, and  to  advantage,  this  great  ques- 
tion of  finance.  He  was  not,  and  he  knew  oth- 
ers that  desired  to  become  familiar  with  the 
subject,  and  who  had  not  had  the  opportunity 
that  the  gentleman  from  Herkimer  had  had. — 
Others  again  were  not  prepared  to  discuss  the 
judiciary  question — and  it  was  reasonable  arid 
proper  that  both  sides  should  be  accommodated. 
Under  these  circumstances,  he  hoped  the  mover 
of  this  resolution  would  consent  to  modify  it,  so 
as  to  provide  that  immediately  after  the  judici- 
ary report  shall  have  been  disposed  of,  the  finan- 
cial report  should  be  taken  up,  as  the  special 
order.     He  moved  to  amend  to  that  effect. 

Mr.  TILDEN  urged  that  the  financial  report 
be  taken  up  before  the  judiciary. 

Mr.  WORDEN,  as  one  of  the  judiciary  com- 
mittee, had  had  no  time  to  examine  this  finan- 
cial question  as  he  desired  to  do — and  the  same 
might  be  said  of  the  other  twelve,  for  all  of 
them  had  been  incessantly  occupied  in  the  duty 
cast  upon  them  by  the  Convention. 

Mr.  TILDEN  was  still  unable  to  see  any 
good  reason  for  this  extraordinary  desire  to  give 
precedence  to  the  judiciary  report. 

Mr.  CHAMBERLAIN  suggested  that  it  would 
be  always  in  the  power  of  the  majority  to  con- 
trol  its  business.  If,  when  the  judiciary  report 
was  reached,  the  body  should  be  unprepared  to 
grapple  with  it,  it  would  be  laid  aside  and  that 
on  finance  taken  up. 

After  some  conversation  between  Messrs. 
PERKINS,  BAKER,  WORDEN,  TILDEN, 
LOOMIS,  WARNER,  and  others,  the  question 
was  taken  on  Mr.  Worden's  motion,  and  it  was 
agreed  to — ayes  56,  noes  41,  as  follows  : 

AYES— Messrs.  Angel,  Archer,  Ayrau't,  F  F  Backus, 
H.  Backus,  Baker,  Bascom,  Bouck,  Bowdish.  Bray- 
ton,  Brundage,  Hurr,  D.  D.  Campbell,  Candee,  Cham- 
berlain, Cook,  Croolter,  Dana,  Uodd,  Dorlon,  Gra- 
ham, Harris,  Harrison,  Hawiey,  Hotehkiss,  K  Hun:iii£». 
ton,  Hyde,  Jordan,  Kernble,  Kirk  land,  Marvin,  Max- 
well, Miller,  Morris,  Nicholas,  Parish,  Patterson,  Pen- 
ninian,  Porter,  Kuggles,  Salbbuiy,  sears,  Shaver,  E. 
Spencer,  Statuon,  Stow,  StiODg,  Tagg  rt,  Vanschoon- 
hoven,  Waterbury,  Wordeu,  A.  Wright,  Yawger.  Young, 
Youngs— 56. 

NAVS— Messrs  Brown, Cambreleng,  K.  Campbell,  jr., 
Chatfieid, Clark, Conely,  Cornell,  Cuddebaek,  Dunfouh, 
f  landers,  Hart,  Hoffman,  Hunt,  Hunter,  A.  Hunting- 
toi,  Kernan,  Kiugsley,  Loomis,  Mann,  McNeil,  Mc- 
Nitt,  Nellis,  O'Conor,  Perkins,  Powers,  President, 
Hiker,  St.  John,  fchnford,  >haw,  Sheldon,  Sherard, 
Smitn,  Stephens,  Mf  Uon,  >wackhamer,  Tilden,  Towns- 
end,  White,  Wiliard,  Wood— 41. 

Mr.  MORRIS  moved  further  to  amend  so  as 
to  make  the  judiciary  report  the  special  order 
for  Monday  next.    Agreed  to 

Mr.  WORDEN  moved  further  to  amend  so  as 
to  provide  that  the  consideration  of  the  judi- 
ciary report  be  continued  from  day  to  day  until 
disposed  of.    Agreed  to,  and 

The  resolution   of  Mr.    CHATFIELD,  as 
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amended,  was  adopted. 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
STATE  OFFICERS. 

The  report  of  standing  committee  number  Six 
Was  taken  up  for  completion. 

Mr.  KINGSLEY  moved  to  strike  out  the  first 
and  second  sections  of  the  article  and  insert  as 
follows  : 

^  1  A  secretary  of  state,  comptroller,  treasurer,  ar- 
toroev  general  and  state  engineer  and  surveyor,  shall 
be  cho-en  at  a  general  election,  and  shall  hold  their 
offices  for  two  years;  but  no  person  shall  be  elected 
state  engineer  and  surveyor,  who  is  not  a  practical 
engineer. 

Lost,  without  division. 

The  second  section,  as  restored  and  amended, 
was  agreed  to. 

The  question  then  recurred  upon  the  adoption 
of  the  first  section. 

Several  verbal  alterations  were  made,  and  the 
section  was  adopted. 

The  third  section  was  then  read. 

Mr.  MARVIN  moved  to  strike  out  the  salary 
of  the  canal  commissioners.     Agreed  to. 

Mr.  BASCOM  proposed  the  following  as  a 
substitute  for  the  whole  section: — 

§  3.  Two  can*!  commissioners  shall  be  chosen  or  ap- 
poin'e  I,  who  shall  hold  their  offices  for  lour  years, 
ex;  ept  one  of  those  first  to  be  chosen  or  appointed,  who 
shall  hold  for  two  years.  The  two  first  chosen  or  ap- 
pointed shall  by  lot  determine  which  shall  hold  for  two 
years,  and  which  for  four  years. 

The  motion  of  Mr.  Bascom  was  lost. 

The  section  was  agreed  to,  with  a  verbal  a- 
mendment. 

The  fourth  section  was  read. 

Mr.  TAGGART  moved  to  strike  out  the  pay 
of  the  prison  inspectors.     Agreed  to*. 

Mr.  TALLMADGE  moved  to  strike  out  the 
whole  section.  He  understood  that  there  were 
now  five  inspectors  to  each  prison,  and  if  these 
three  were  appointed,  the  legislature  would  ap- 
point as  many  more  ;  and  we  might  as  well  al- 
low  the  whole  question  to  remain  with  the  gov- 
ernor and  legislature,  who  would  manage  the 
whole  matter  connected  with  the  prisons  wisely, 
he  did  not  doubt,  and  to  them  it  belonged  to  do 
it.  He  did  not  like  the  idea  of  electing  officers 
of  this  description. 

Mr.  PERKINS  regarded  it  as  a  sound  princi- 
ple that  all  public  officers  having  a  large  patron- 
age and  entrusted  with  the  financial  manage- 
ment and  concerns  of  such  establishments  as  our 
prisons,  ought  to  derive  them  directly  from  the 
people,  and  come  before  them  at  short  periods 
for  re-appointment  or  dismissal  according  to  the 
manner  in  which  they  discharged  their  trusts. — 
In  years  past  the  management  of  these  prisons 
had  given  great  dissatisfaction.  The  law  re- 
quired that  the  fire  inspectors  allotted  to  each 
prison  should  reside  within  a  certain  distance  of 
it.  The  inspectors  had  been  political  partizans, 
and  the  government  and  patronage  of  the  pri- 
sons had  become  not  only  a  party  matter,  but 
the  cause  of  faction  in  the  same  party  in  almost 
every  instance.  In  the  neighborhood  of  the  Au- 
burn prison,  for  instance,   conventions  were  got 


up  to  nominate  inspectors  in  the  first  instance, 
and  then  another  convention  to  instruct  the  in- 
spectors who  they  should  appoint  for  their  sub- 
ordinates. Such  a  government  as  this  over  such 
important  establishments  as  our  prisons,  should 
not  be  tolerated.  The  remedy  for  the  evil,  and 
the  only  remedy,  was  a  popular  election. 

Mr.  STETSON  conceded  the  importance  of 
reform  in  this  matter.  But  he  doubted  wheth- 
er this  remedy  would  to  a  certainty  produce  it. 
Prison  discipline  and  management  were  in  a 
very  imperfect  state.  The  system  of  inspection 
had  never  worked  well,  and  it  might  be  found 
necessary  to  dispense  with  it.  Yet  here  was  a 
proposition  to  continue  permanently  this  sys- 
tem of  inspection,  which  had  worked  so  bailly 
at  Auburn  and  Sing  Sing— but  which  had  been 
dispensed  with  in  the  Clinton  Prison,  than 
which  no  establishment  of  the  kind  could  be 
more  admirably  managed.  The  Insane  Asylum 
at  Utica  was  in  admirable  condition,  under  the 
supervision  of  a  board  of  managers  who  pre- 
scribed  all  the  by  laws  for  the  government  of 
the  establishment.  The  system  there  was  in  a 
much  more  mature  condition  than  that  of  our 
state  Prisons  ;  and  the  system  in  vogue  there 
might  be  with  much  more  propriety  be  made 
permanent ;  but  no  one  proposed  to  elect  the 
managers  of  that  Asylum. 

Mr.  PATTERSON  supported  the  section.— 
He  referred  to  the  great  power  possessed  by  the 
agent  of  the  Clinton  Prison,  and  said  he  pro- 
posed now  to  entrust  the  control  and  manage- 
ment of  all  these  prisons  to  persons  chosen  di- 
rectly by  the  people. 

Mr.  MORRIS  followed  in  favor  of  the  motion 
to  strike  out.  He  would  not  fix  in  the  constitu- 
tion any  principle  recognizing  the  present  State 
Prison  system.  During  the  time  he  was  recor- 
der of  New-York,  there  was  scarce  a  prisoner 
convicted  of  a  higher  grade  of  crime,  who  had 
not  previously  been  in  the  state  prison.  And 
where  a  new  one  was  caught,  the  commission 
of  the  crime  was  traced  directly  to  his  associa- 
tion with  a  previous  convict.  The  present  state 
prison  was  nothing  but  a  school  to  educate  vil- 
lains. A  convict  who  should  leave  there  de- 
termined to  reform,  would  be  traced  out  by  f  ome 
brother  convict  and  be  preyed  upon  and  asain 
led  into  the  commission»of  crime.  He  trusted 
the  time  was  not  far  distant  when  there  would 
be  a  thorough  reform,  and  when  the  person  con- 
victed a  second  time  should  be  banished. 

Mr.  TALLMADGE  again  explained  why  he 
had  made  this  motion. 

Mr.  CHATFIELD  followed  in  the  defence  of 
the  section  and  of  the  committee  in  reporting  it. 
If  the  prison  system  was  as  bad  as  represented, 
the  more  propriety  in  adopting  something  better. 
And  he  knew  of  no  more  efficient  mode  of  re- 
forming the  system  than  to  bring  the  election  ol 
these  inspectors  directly  home  to  the  people. — 
This  was  an  immense  interest  to  the  state,  and 
there  should  be  a  competent  and  efficient  super- 
vision. 

Mr.  ST  JOHN  moved  to  adjourn.  Agreed  to, 
47  to  42. 

Adjourned  to  9  o'clock  to-morrow  morning. 
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FE1DAY,  AUGUST  7. 


Prayer  by  the  Rev.  Mr.  Miles. 

Mr.  DANA  presented  a  memorial  on  the  sub- 
ject of  the  canal  policy.  Referred  to  the  com- 
mittee of  the.  whole  having  in  charge  that  sub- 
ject. 

SALT  DUTIES. 

Mr.  WORDEN  offered  the  following  which 
was  agreed  to,  after  some  explanations  between 
Mr.  TOWNSEND  and  the  mover :— • 

Resolved,  That  the  Comptroller  he  requested  to  fur- 
nish to  this  Convention  a  statement  ot  the  amount  of 
salt  duties  received  in  each  year  by  the  state  prior  to 
the  vear  I8i7,  and  the  amount  of  spec  fie  appropria- 
tions out  of  such  duties,  and  the  objects  of  such  appro- 
priations, and  of  the  years  in  which  they  wete  made.— 
Also,  a  statement  of  the  nett  amount  of  salt  duties 
received  into  the  st  *te  treasury  since  the  year  l&jtf.— 
Also,  a  statement  of  the  amount  of  auction  duties  re- 
ceived in  each  year  bythe  state  prior  to  the  year  ISl7;and 
the  amount  of  specific  appropriate  ns  out  of  such  du- 
ties, and  he  objecis  of  such  appropriations,  and  of  the 
years  in  wheh  they  were  made.  Also,  a  statement  of 
the  11-tt  amount  of  auction  duties  received  in  each 
year  by  the  state  since  the  year  1836. 
STATE  OFFICERS. 
The  Convention  then  took  up  the  report  of 
committee  No.  six,  as  amended  in  committee  of 
the  whole. 

The  pending  question  was  on  striking  out  the 
4th  section  providing  for  the  election  of  inspec- 
tors of  slate  prisons. 

Mr.  LOOMIS  thought  these  officers  would  be 
incompetent  to  the  duties  devolving  on  them. — 
If  one  were  to  reside  at  each  prison  he  would 
take  the  place  of  the  keeper  j  but  on  the  con- 
trary  they  would  have  to  be  travelling  hundreds 
of  miles  from  prison  to  prison  and  could  not 
then  be  able  to  remove  all  the  evils  of  which 
complaints  were  made  respecting  the  discipline. 
He  thought  benevolent  persons  could  be  found 
in  Ihe  neighborhoods  of  our  prisons  who  would 
undertake  the  inspection  of  them  at  a  small  re- 
muneration, without  having  the  appointment  of 
the  officers  of  the  prisons.  He  saw  no  benefit 
to  be  derived  from  this  provision,  nor  anything 
but  evil.  As  a  legislative  act  he  would  not  a- 
dopt  it,  much  less  as  a  constitutional  provision. 
Mr.  PERKINS  defended  the  provision.  He 
believed  it,  if  adopted,  would  be  of  great  ser- 
vice to  the  people  of  the  state.  It  was  wrong 
to  say  that  this  would  take  from  the  legislature 
ail  control  over  the  internal  police  of  the  prison. 
Mr.  LOOMIS  said  this  section  gave  to  the  in- 
spectors absolute  control  over  the  prisons,  and 
the  legislature  would  have  no  right  to  interfere. 
Mr.  PERKINS  was  very  much  mistaken  if 
any  such  interpretation  could  be  put  upon  the 
section.  He  read  and  commented  upon  the  lan- 
guage, contending  that  it  was  not  open  to  the 
objection  urged.  But  if  gentlemen  wished  this 
guarded  farther,  he  would  have  no  objection. — 
If  it  was  true,  as  alleged,  that  prisoners  left  the 
state  prison  unifornily  worse  than  when  they 
went  there,  it  certainly  was  a  strong  argument 
that  the  present  system  was  very  defective.  He 
doubted  not  but  what  our  prison  system  was  in 
its  infancy,  and  that  great  improvements  would 
be  made  hereafter.  But  how  the  election  of 
these  inspectors  would  interfere  with  the  adop- 
tion of  any  new  and  improved  system,  he  could 


not  see.  He  believed  the  present  system, where 
local  boards  were  surrounded  with  extraneous 
influences,  having  persons  dependent  upon  them 
for  political  patronage,  would  be  the  greatest 
barrier  in  the  way  of  any  such  reform.  He  con- 
tinued his  remarks  at  length  in  favor  of  the  sec- 
tion. 

The  motion  to  strike  out  was  lost,  ayes  30, 
noes  61. 

Mr.  STETSON  moved  to  add  a  provision  that 
the  three  managers   of  the   State  Lunatic  Asy- 
lum at  Utica,   shall  be   elected  in  like  manner 
and  with  like  powers  j  also  the  commissioners 
of  health  at  New  York.     Mr.  S.  said  he  offered 
this  to  aid  in  destroying  the  central  power   of 
appointment  which  now  exists. 
The  amendment  was  lost. 
Mr.  PERKINS  moved   to  add  after  the  word 
"  therein"  in  the  12th  line  the  words  il  subject 
to  such  regulations  as  shall   be   prescribed  by 
law."    Agreed  to. 
The  section  as  amended  was  agreed  to. 
The  fifth  section  was  then  read. 
Mr.  C HATFIELD  moved  to  restore  the  words 
"  State  Engineer  and  Surveyor,"  in  the  3d  and 
4th  lines.     Agreed  to. 

Mr.  MARVIN  moved  to  strike  out  the  5th 
section,  in  relation  to  the  Canal  Roard,  &c. 

Mr.  CHATFIELD  opposed  the  motion  ;  and 
the  Convention  refused  to  strike  out. 

Mr.  WORDEN  moved  an  additional  section 
as  follows  : — 

11  The  powers  and  duties  of  the  commissioners  of  the 
Land  office,  of  the  Canal  Fund,  the  Canal  Commission- 
ers and  ihe»Caual  JBoard  shall  be  prescribed  aud  regu- 
lated by  law." 

Mr.  W.  said  his  design  was  to  make  these 
several  boards  elective  and  place  them  under 
the  control  of  the  people.  One  of  these  boards 
had  the  control  of  large  sums  of  money,  amount- 
ing sometimes  to  $3,000,000  per  annum.  The 
legislature  should  have  power  to  prescribe  the 
duties  of  these  officers,  which  might  include  the 
mode  of  keeping  the  money  in  their  charge,  tree 
from  peculation. 

Mr.  KIRKLAND  thought  the  section  propo- 
sed would  not  accomplish  the  object  the  gentle- 
man had  in  view. 

Mr.  WORDEN  said  if  his  friend  from  Oneida 
was  right  the  provision  could  do  no  harm.  He 
simply  wished  it  to  be  affirmatively  expressed 
in  the  Constitution  that  these  officers  are  under 
the  control  of  the  legislature. 

Mr.  KIRKLAND  said  the  Canal  Commission- 
ers were  now  required  to  give  bail  to  the  amount 
of  $20,000,  and  they  are  prohibited  from  holding 
more  than  $10,000  at  any  one  time. 

Mr.  WORDEN  said  he  alluded  to  the  Com- 
missioners  of  the  Canal  Fund. 

Mr.  R.  CAMPBELL  jr.  objected  that  this 
would  require  the  legislature  to  reenact  all  the 
laws  now  in  existence  on  these  subjects. 

Mr.  BAKER,  to  obviate  this  objection,  moved 
to  amend  by  adding  the  words,  "  as  they  now 
are,  or  hereafter  may  be,"  before  the  words 
"  prescribed,"  &c. 

Mr.  VAN  SCHOONHOVEN  contended  that 
this  provision   was   wholly  unnecessary.    The 
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legislature  had  full  power  overall  subjects,  per- ' 
sons  and  bodies,  where  the  constitution  did  not 
expressly  prohibit  them  to  act.     By  organising 
these  boards,  we  did  not  say  they  might  do  just 
what  they  pleased. 

Mr.  LOOMIS  also  objected  to  the  section  as 
unnecessary. 

Mr.  SALISBURY  desired  to  inquire  if,  incase 
the  legislature  should  require  of  one  of  these 
officers  a  bond,  and  he  should  refuse  to  comply, 
the  legislature  could  then  declare  his  office 
vacant? 

Mr.  CHATFIELD  had  no  doubt  they  would 
have  that  power. 

Mr.  WORDEN  thought  he  could  see  why 
there  should  be  some  objection  to  this  provision 
in  certain  quarters.  He  was  surprised  to  see  it 
coming  from  his  friend  from  Oneida.  The  his- 
tory of  the  action  of  some  of  these  boards  dur- 
ing the  past  few  years,  would  prove  the  neces- 
sity of  this  provision.  There  was  now  a  board 
knuwnas  the  Commissioners  of  the  Canal  Fund. 
Now  if  we  jecojinise  the  organisation  of  this 
board  in  the  constitution,  we  confer  upon  it  all 
the  immense  powers  it  now  exercises.  In  our 
present  constitution  we  simply  said,  in  relation 
to  the  Supreme  Court,  that  it  should  consist  of  a 
chief  justice  and  two  associate  justices.  And 
yet  it  was  held  that  this  court  possessed  all  the 
power  exercised  by  the  Supreme  Court  as  it  was 
organised  prior  to  1821.  This  is  a  parallel  case. 
Mr.  W.  would  point  to  what  this  Canal  Board 
had  done.  They  had  assumed  to  do  certain  acfs, 
which  they  contended  pledged  the  faith  of  the 
State,  and  laws  had  been  vetoed  because  they 
threw  upon  that  Board  duties  which  were  in- 
consistent with  what  they  had  before  assumed 
to  themselves.  It  was  claimed  in  and  out  of  the 
Legislature,  that  the  Canal  Board  possessed  pow- 
ers beyond  the  reach  of  the  Legislature.  Now 
he  would  put  this  question  at  rest  and  say  in  the 
Constitution  that  the  Legislature  shouid  have 
power  to  control  the  action  of  this  Board.  He 
had  seen  enough  ol  its  action  during  the  past 
five  years  to  convince  him  of  the  necessity  of 
this  provision.  The  arguments  to  the  contrary 
went  for  nothing,  for  they  were  only  based  on 
the*  assumption  that  this  was  unnecessary.  It 
could  not  possibly  do  harm. 

Mr.  VAN  SCHOONHOVEN  inquired  if  the 
gentleman  ever  knew  of  a  case  where  the  Go- 
vernor vetoed  a  bill  upon  the  ground  that  the  Le- 
gislature had  not  the  power  to  legislate? 

Mr.  WORDEN  said  he  was  well  acquainted 
with  the  history  of  Legislatures  for  years  past, 
and  he  did  know  of  cases  in  which  the  Canal 
Board  had  declared  that  they  were  not  under  the 
control  of  the  Legislature. 

Mr.  VAN  SCHOONHOVEN  had  known  of 
no  case  where  a  bill  had  been  vetoed  on  the 
ground  he  had  stated.  He  had  known  that  bills 
had  been  returned  on  the  ground  that  there  was 
an  implied  faith  against  its  passage.  If  this 
amendment  should  pass,  he  believed  it  would 
lead  to  difficulties  in  deciding  upon  the  powers  of 
the  Legislature  to  prescribe  the  powers  and  du- 
ties of  these  Boards.  A  bill  might  be  introdu- 
ced for  the  purpose  of  restricting  them  in  some 
particulars,  when  some  member  would  rise  and 
question  the  authority  upon  which  the  law  was 
based.    By  the  section  already  adopted,  merely 
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artificial  boards  were  created,  which  were  at  all 
times  under  the  control  of  the  Legislature,  and 
theie  needed  no  special  grant  of  power  to  the 
Legislature  to  make  it  doubtful. 

Mr.  BAKER  would  attempt  to  obviate  ano- 
ther objection  which  had  been  urged.  He  pro- 
posed the  following  substitute  for  the  entire 
section  moved  by  Mr.  Worden  : — 

The  powers  and  duties  of  the  respective  boards,  and 
of  the  several  officers  in  this  nriicle  mentioned,  shall 
be  such  as  now  are  or  hereafter  may  be  prescribed  by 
law. 

Mr.  WORDEN  accepted  the  amendment. 

Mr.  PERKINS  continued  the  debate.  He  did 
not  consider  the  section, as  abs  lutely  necessary, 
but  if  a  fair  doubt  could  be  raised,  he  would 
vote  for  the  section.  The  section  was  adopted, 
36  to  30. 

Mr.  PERKINS  offered  the  following  addition- 
al  section  : — 

The  Governor,  Lieut.  Governor  and  Chief  Justice  of 
the  Court  of  Appeals,  shall  constitute  a  commission 
for  hearing  and  iuves  ignting  all  suspicions  and  charges 
of  emb  zzlement,  fraud,  opp  »*ssion,  gross  neglect,  or 
other  malversation  in  office,  of  all  officers  (except  ju- 
dicial) whose  powers  and  duties  are  not  local,  and  who 
sh  ill  be  i  lected  at  general  elections.  They  shall  have 
power  at  all  titm  s  to  compel  the  attendance  of  <•  it- 
nesses  and  the  production  of  papers;  to  examine  book??, 
accouns,  acts  and  omissions  of  such  officers.  They 
may,  under  such  regulations  as  shall  be  prescribed  by 
law,  remove  such  officers  and  appoint  others  in  their 
pla  es :  hut  before  any  such  officer  shall  be  removed, 
he  shall  be  furnished  with  a  copy  of  the  charges  made 
agninst  him,  and  be  heard  in  his  defence  Upon  the 
removal  of  any  such  officer,  a  copy  of  the  charges  and 
the  evidence  taken  in  support  of  the  same,  shall  be 
filed  in  the  office  of  the  Secretary  of  State.  Officer* 
appointed  by  any  body  or  board  of  public  officers  may 
be  removed  under  such  regulations  as  may  be  pre- 
scribed by  law. 

Mr.  P  addressed  the  Convention  at  some 
length  in  favor  of  this  amendment. 

Mr.  PATTERSON  thought  this  section  as  it 
read,  conflicted  with  one  that  had  already  been 
adopted.  He  would  prefer  that  this  section 
should  be  printed  before  passing  upon  it.  He 
suggested  that  course  to  the  gentleman. 

Mr.  PERKINS  was  perfectly  indifferent  as  to 
the  disposition  of  his  proposition. 

Mr.  PATTERSON  had  no  intention  to  avoid 
a  vote  on  this  amendment.  But  as  they  had 
made  so  many  material  alterations  to  the  re- 
port, he  proposed  to  have  it  reprinted  with  the 
amendment  of  Mr.  Perkins,  before  they  finally 
passed  the  whole.  He  moved  to  lay  the  report 
and  amendment  on  the  table,  and  that  they  be 
printed.    Agreed  to. 

Mr.  VANSCHOONHOVEN  moved  a  recon- 
sideration  of  the  vote  adopting  section  6,  which 
lies  on  the  table  with  the  report. 

RIGHTS  AND  PRIVILEGES. 

The  committee  of  the  whole  resumed  the  con- 
sideration of  the  report  of  the  eleventh  standing 
committee,  Mr.  MARVIN  in  the  chair. 

The  pending  question  was  on  the  motion  of 
Mr.  BASCOM  to  insert  the  words  "  and  politi- 
cal" after  the  word  "  social"  in  the  second  line 
of  the  first  section.  The  section  now  stands 
thus: 

"§1.  Men  are  by  nature  free  and  independent,  and 
in  their  social  relations  entitled  to  equal  rights." 

Mr.  TALLMADGE,  as  the  chairman  of  com- 
mittee number  eleven,  made  a  general  explana- 
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tion  of  the  provisions  of  this  article.  He  said  it 
was  discussed  in  committee  with  great  freedom, 
and  the  majority  agreed  to  every  section;  and 
the  out-voted  minority  yielded  with  good  tem- 
per. He  commended  the  spirit  in  which  the 
committee  had  conducted  its  deliberations.  He 
said  at  the  opening  of  the  business  of  the  com- 
mittee there  was  presented  to  it  the  bill  of  rights, 
consisting  of  nearly  three  pages  of  the  Revised 
Laws;  but  the  committee  thought  that  matter 
had  better  be  left  untouched  by  this  Convention. 
The  majority  had  inserted  the  two  first  sections, 
which  were  mere  abstractions,  which  might  be 
rejected  without  injury  to  the  article.  At  the 
proper  time,  he  should  move  to  strike  out  those 
sections.  The  third  section  had  been  altered 
simply  by  striking  out  the  words  "  or  the  judg- 
ment of  his  peers."  He  pointed  out  those  sec- 
tions which  were  incorporated  into  the  consti- 
tution  of  1777,  and  afterwards  into  that  of  1821 
from  Magna  Charta,  which,  for  the  benefit  of 
the  lay  members,  he  explained  to  be  that  char- 
ter of  British  liberties  which  was  wrested  from 
the  despotism  of  the  Sovereign,  by  the  Barons, 
in  1215,  the  great  epoch  of  British  freedom,  and 
the  commencement  of  the  freedom  now  enjoyed 
in  the  civilized  world.  He  mentioned  the  fact 
that  this  historical  event  was  commemorated  by 
the  monument  leading  from  London  to  Windsor 
Castle,  a  simple  inscription  of  the  memorable 
period  being  preserved  on  a  boulder  stone.  At'- 
te:  a  period  of  nearly  600  years  had  elapsed, 
came  the  declaration  of  independence  of  this 
country  as  a  result  of  the  first  declaration  of  in- 
dependence— Magna  Charta — and  hence  he  jus- 
tified the  incorporation  of  these  sections  in  our 
constitution.  He  said  it  might  be  pleasing  to 
see  the  progress  of  time  in  liberal  principles;  by 
turning  to  section  three,  which  was  as  follows: 

"  No  member  of  this  state  shall  be  disfranchised,  or 
deprived  of  the  rights  or  privileges  secure  t  to  any  cit- 
izen thereof,  unless  by  the  law  of  the  land  :" 

And  then  to  section  13,  of  the  constitution  of 
1777,  the  difference  would  be  seen.  In  the  lat- 
ter the  citizens  were  spoken  of  as  the  '•  sub- 
jects" of  this  state,  showing  at  that  time  they  had 
not  got  the  phrases  of  liberty.  The  words 
which  the  committee  had  stricken  out  "  or  the 
judgment  of  his  peers,"  the  committee  thought 
an  unmeaning  phrase,  which  if  reported  now 
would  bespeak  a  distinction  whsch  we  do  not 
recognize.  He  should  however  hereafter  move 
an  amendment  of  the  section  by  striking  out 
the  words  "  unless  by  the  law  of  the  land,"  and 
insert  a  substitute  which  %e  had  prepared,  to 
restrain  the  legislature  in  its  actions  on  individ- 
ual rights.  He  next  passed  to  the  4th  section, 
which  guaranties  the  trial  by  jury.  The  old 
section  the  committee  had  altered  by  introduc- 
ing the  words  "  right  of  "  before  the  words  "  tri- 
al by  jury";  the  object  being  to  enlarge  the  ex- 
pression, but  from  the  views  of  the  committee, 
he  expressed  his  dissent.  He  also  expressed 
his  belief  that  the  system  might  be  rendered  less 
oppressive  on  jurors,  by  diminishing  the  num- 
ber required  in  the  trial  of  certain  cases.  Pas- 
sing on  to  the  9th  secti  n  he  pointed  out  an  ad- 
dition which  the  committee  had  made  to  secure 
to  a  party  on  trial  the  right  "  to  appear  in  per- 
son  and  with  counsel."  This  was  found  neces- 
sary in  consequence  of  certain  ancient  judges 


having  prohibited  an  accused  party  appear- 
ing  in  person  when  he  appears  by  counsel. — 
The  committee  thought  a  person  on  trail  should 
be  allowed  to  take  part  in  his  own  defence  even 
when  aided  by  counsel.  The  addition  in  the  12th 
13th  and  14th  lines  he  explained  to  be  necessary, 
illustrating  it  by  an  example  from  proceedings 
in  a  case  of  usury.  The  words  introduced  were 
"  nor  in  any  case  to  subject  himself  to  a  penalty 
or  forfeiture,  or  any  loss  or  deprivation  in  the 
nature  of  a  penalty  or  forfeiture,"  which  were 
inserted  after  the  words,  **  no  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same 
offence,  nor  shall  he  be  compelled  to  be  a  wit- 
ness against  himself  in  any  criminal  case."  He 
said  no  man  should  be  compelled  to  be  put  in 
peril  even  in  the  capacity  of  a  witness.  The 
tenth  section  relates  to  the  trial  by  jury.  He 
recounted  the  struggles  recorded  in  history  to  ob- 
tain the  freedom  of  the  press,  from  a  period  an- 
terior to  the  puolication  of  Junius's  letters  and 
the  mobs  of  London,  coming  down  to  the  efforts 
of  Fox,  the  British  statesman,  and  to  the  argu- 
ments of  Hamilton  and  Spencer  in  this  capitol 
on  the  trial  for  libel  of  Mr  Croswell,  father  of 
one  of  the  reporters  of  this  Convention,  when 
the  great  Hamilton  put  forth  all  his  mighty  en- 
ergies to  destroy  the  old  and  now  exploded  max- 
im,  uthe  greater  the  truth,  the  greater  the  libel." 
In  the  Convention  of  1821,  the  article  in  rela- 
tion to  libel  was  incorporated  into  our  Constitu- 
tion, which  allowed  the  truth  to  be  given  in  ev- 
idence to  the  jury,  they  to  judge  of  the  law  and 
the  fact.  He  considered  that  section  as  the 
proudest  monument  of  liberty  we  possessed. — 
But  in  the  recent  cases  of  libel  in  which  Mr. 
Cooper  had  been  engaged,  circumstances  had 
occurred,  which  showed  a  necessity  for  the  a- 
melioration  of  the  law  of  libel.  The  committee 
were  unanimous  in  favor  of  such  amelioration, 
but  a  majority  out-voting  him  had  inserted  the 
words  "and  in  civil  actions."  Mr.  T.  had  dif- 
fered from  them,  not  because  he  was  opposed 
to  amelioration  butbecause  he  leared  this  would 
abridge  the  privileges  of  the  defendant.  He 
gave  his  views  of  the  operation  of  this  amend- 
ment, remarking  that  he  believed  the  section 
was  broad  enough  in  the  present  Constitution. 
But  any  member  who  could  suggest  an  amend- 
ment that  would  secure  all  the  privileges  of  the 
citizen  in  this  particular,  should  have  his  sup- 
port. The  11th  section  which  relates  to  the 
taking  of  private  property  for  public  use,  had 
been  amended  by  a  provision  that  the  legisla- 
ture shall  provide  for  determining  the  damage, 
when  the  property  is  taken  for  the  use  of  the 
state.  Also,  that  the  legislature  may  provide 
for  the  opening  of  private  roads  in  case  a  jury 
of  freeholders  shall  determine  the  road  necessa- 
ry. The  committee  had  also  provided,  to  obvi- 
ate the  complaints  now  made  of  inability 
to  obtain  compensation  after  it  has  been  as- 
sessed and  execution  issued,  that  the  compen- 
sation  shall  be  "  first  made  therefor,"  so 
that  time  would  not  be  lost  and  expense  incurred 
in  useless  litigation.  The  provision  in  relation 
to  private  roads  was  made  to  guard,  by  the  Con- 
stitution,  against  what  was  deemed  an  erroneous 
principle  which  had  been  established  by  a  re- 
cent  decision  of  the  Supreme  Court,  as  found  in 
Hill's  reports.    Mr.  T.  next  came  to  the  12th 
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section,  which  prohibits  the  imprisonment  of 
witnesses  in  criminal  cases.  The  committee 
Mere  unanimous  in  this.  He  pointed  out  the 
gross  wrongs  now  perpetrated .  In  point  of  truth , 
witnesses  entering  complaints  were  imprisoned 
more  days  than  the  persons  accused  by  them  of 
crime.  IC  the  witness  was  transient,  or  unable 
to  give  bail,  the  magistrate  imprisoned  him. 
Then  came  the  long  delays  of  the  law,  the  poor 
witnessess  in  the  mean  time  suffering  in  jail  with- 
out a  friened  to  help  or  pity.  Mr.  T.  referred 
to  the  laws  authorizing  such  commitments.  He 
would  not  impugn  the  motives  of  the  magistrates 
who  had  acted  under  this  law.  Now  for  the 
practice.  These  gentlemen  rogues  were  an  or- 
ganized corps  and  came  to  the  rescue  of  each 
other.  They  knew  the  laws  much  better  than 
counsel,  and  honest  men  who  paid  their  debts 
and  Ftaid  at  home.  Residents  of  New  York 
and  the  other  large  cities  would  go  unharmed. 
But  the  traveller  from  a  distance  when  crossing 
the  ferry  to  New  York  was  almost  sure  to  lose 
his  pocket-book,  unless  he  kept  his  hand  on  it 
continually.  Now  for  the  result.  The  pick, 
pocket  hands  the  pocket-book  to  a  confederate 
who  is  ready  to  go  his  bail.  But  the  poor  non- 
resident, who  has  been  robbed,  has  no  friends, 
and  he  must  go  to  jail,  while  the  robber  is  at  large, 
being  bailed  by  his  accomplice,  who  holds  the 
pocket-book  in  pledge.  That  was  one  beautiful 
operation  of  our  present  criminal  jurisprudence. 
Mr.  T.  would  cite  one  or  two  of  the  many  in- 
stances of  gross  outrages  which  had  been  com- 
mitted under  this  clause  authorising  the  impris- 
onment of  witnesses.  Three  villains  committed 
a  rape  upon  a  woman,  just  north  of  the  city  of 
Albany,  in  what  arc  called  the  Patroon's  woods. 
She  was  a  cook  upon  one  of  the  canal  boats, 
and  was  therefore  considered  by  the  magistrate 
a  transient  person  j  and  upon  her  entering  com- 
plaint against  the  villains,  she  was  committed  to 
the  jail  in  this  city,  while  the  rascals  were  ena- 
bled to  obtain  bail,  and  had  never  been  brought 
to  trial.  That  poor  woman  lay  in  jail  fifteen 
months,  and,  until  through  the  intervention  of 
himself,  as  chairman  of  this  committee,  she  was 
at  length  set  at  liberty.  Not  only  was  our  state 
disgraced  with  such  a  law,  but  he  would  refer 
to  similar  scenes  in  other  states.  In  Baltimore, 
a  rape  was  committed  by  eight  desperate  vil- 
lains upon  a  poor  German  girl,  who  had  been 
but  a  short  time  in  that  city.  She  was  in  com- 
pany with  her  cousin,  who  strove  all  in  his  power 
to  protect  her  from  outrage,  and  was  himself 
badly  beaten.  Behold  tne  result.  The  poor  girl 
and  her  protector  were  imprisoned,  while  the 
eight  villains  obtained  bail,  and  were  at  large. 
Eighteen  months  passed  by  before  one  of  them 
was  brought  to  trial ;  and  during  all  this  time 
the  poor  witnesses  were  compelled  to  associate 
in  jail  with  rogues  and  felons.  The  one  tried 
was  convicted,  but  after  three  or  four  days'  im- 
prisonment, he  was  pardoned.  The  witnesses 
were  still  left  in  jail,  until  rescued  by  the  Ger- 
man Society,  when  the  city  of  Baltimore  paid 
the  young  man  $100  and  the  girl  $50,  for  the  de- 
tention  of  eighteen  months.  The  thirteenth  sec- 
tion relates  to  imprisonment  for  debt,  &c. — the 
committee  deeming  it  proper  to  make  it  a  consti- 
tutional provision.  But  if  it  were  deemed  pro- 
per to  leave  it  to  the  legislature  this  section  could 


be  stricken  out.  The  fourteenth  section  relates 
to  the  rights  of  married  women,  which  he  ex- 
plained at  some  length  j  also  the  nature  of  the 
marriage  contract,  as  viewed  at  different  periods 
and  in  different  countries.  The  latter  sections 
of  this  article,  he  said  it  was  not  necessary  to 
explain,  inasmuch  as  they  were  taken  from  the 
old  constitution. 

The  question  recurreu  on  the  amendment  pro- 
posed by  Mr.  Bascom,  to  insert  the  word  "  po- 
litical and"  before  "  social" — so  that  it  should 
read, 

"  Men  are  by  nature  free  and  independent,  and  in 
iheir  political  and  social  relations  entitled  to  equal 
rights." 

Mr.  BASCOM  asked  if  we  had  really  come 
to  a  period  in  our  history  when  men  dared  not 
by  their  votes  say  that  men  were  entitled  to 
equal  political  rights  ?  He  hoped  at  all  events 
to  have  the  opportunity  to  record  his  vote  in  fa- 
vor of  that  single  proposition. 

The  amendment  was  lost,  33  to  42. 

Mr.  BURR  moved  to  strike  out  the  section 
and  insert  the  following  : — 

(i  All  men  are  created  free  and  equal,  and  endowed 
by  their  creator  with  certain  inalienable  rights — am  ng 
these  are  life,  liberty  and  the  pursuit  of  happiness." 

Mr.  B.  need  not  say  that  this  was  a  quotation, 
nor  need  he  say  where  he  found  it.  He  trusted 
he  need  not  urge  its  adoption. 

Mr.  BAKER  moved  to  strike  out  "social" 
and  insert  "  political."     Carried. 

Mr.  CROOKER  moved  as  a  substitute  for  the 
1st  section  the  whole  of  the  first  clause  of  the 
Declaration  of  Independence. 

Mr.  J.  J.  TAYLOR  suggested  that  the  whole 
of  that  Declaration  should  be  inserted  !  [Laugh- 
ter.] 

Mr.  LOOMIS  raised  the  question  whether  a 
motion  to  strike  out  would  not  take  precedence 
of  these  to  amend.  It  was  hardly  worth  while 
to  be  spending  time  upon  the  section,  if  the 
wish  of  the  Convention  was  in  favor  of  striking 
the  whole  out,  as  he  believed  it  was. 

The  CHAIR  decided  that  the  friends  of  the 
section  had  a  right  to  perfect  it  before  taking 
the  question  on  striking  out. 

Mr  LOOMIS  appealed,  but  the  CHAIR  was 
sustained. 

Mr.  HARRIS  then  appealed  to  gentlemen  to 
withdraw  their  amendments,  and  allow  a  vote  to 
be  taken  on  striking  out. 

Mr.  HOFFMAN  did  not  regard  this  section  as 
a  mere  abstraction.  In  all  Governments,  the 
governing  class  might  apply  rules  to  others  that 
they  would  not  apply  to  themselves.  This  had 
not  been  usual  in  this  country.  But  in  another 
part  of  this  report,  our  attention  was  called  to 
a  class  of  cases  where  this  rule  had  been  depar- 
ted from.  By  the  common  law,  a  woman  was 
regarded  as  a  human  being,  and  entitled  to  dow- 
er, if  she  could  stand  out  against  conveying  it 
away  under  the  chastisement  of  a  rod  of  certain 
size  in  the  hands  of  the  husband.  By  the  intro- 
duction of  the  Roman  civil  law,  the  Court  of 
Chancery  contrived  to  restore  a  married  woman 
to  the  condition  of  a  human  being,  by  giving  her 
some  rights  of  property  real  and  personal,  and 
the  management  of  it,#under  the  machinery  of 
trustees.  In  1330,  by  accident  or  design,  the 
Legislature  passed  a  law  which  in  effect  brought 
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a  married  woman  back  to  the  condition  in  which 
she  was  at  common  law.  The  Legislature,  how- 
ever,  at  the  ensuing  session  restored  the  former 
law,  and  did  to  some  extent  elevate  the  condi- 
tion of  the  married  woman,  But  not  to  the  degree 
required  by  the  wants  of  a  highly  civilized  so- 
ciety. When  he  first  read  this  section,  he  sup- 
posed  it  was  intended  to  assert  the  principle  that 
the  non-voting  classes  in  this  State  should  hold 
their  rights  under  the  same  laws  as  those  who 
were  voters- and  if  it  could  be  made  to  do  that, 
it  might  be  of  great  practical  use.  But  there 
were  other  cases  requiring  the  application  of 
this  rule — which  he  might  allude  to ;  but  he 
would  barely  mention  one,  and  that  was  where 
the  rights  of  property  of  those  who  were  not 
residents  nor  voters  came  under  the  jurisdiction 
of  our  laws,  and  was  subject  to  impositions  and 
taxes  to  which  that  of  a  resident  was  not  ex- 
posed, and  to  the  injury  of  trade.  But  if  we 
were  to  proceed  with  mere  abstractions,  he  took 
very  little  interest  in  it.  He  supposed  this  was 
intended  to  reach  the  class  of  difficulties  to  which 
he  had  alluded. 

Mr.  BRUCE  went  for  the  amendment,  and  he 
was  at  a  loss  to  account  for  the  disposition  to 
strike  out  the  section.  He  should  like  to  know 
if  it  was  an  abstraction  to  assert  what  the  rights 
of  this  people  are.  This  was  a  government 
where  the  power  rested  with  the  people;  and 
very  properly,  the  first  section  made  the  broad 
declaration  that  ail  men  are  by  nature  free  and 
independent.  And  had  this  doctrine  for  which 
our  lathers  bled  become  a  mere  abstraction? — 
And  yet  we  were  met  on  one  hand  with  the  de- 
claration that  this  raised  the  question  of  color  • 
and  on  the  other,  that  we  had  nothing  to  do  with 
social  rights,  and  an  effort  was  made  to  confine 
the  remark  to  political  rights.  Was  that  a  true 
sentiment?  Were  we  prepared  to  say  here  that 
we  would  deal  with  nothing  but  political  rights? 
He  trusted  we  should  recognize  somewhere  the 
doctrine  of  equal,  political,  social  and  religious 
rights. 

Mr.  CHATFIELD  would  like  to  see  a  little 
addition  to  the  amendment.  It  might  be  a  mat- 
ter of  taste,  and  he  wanted  it  to  express  what 
it  was  designed  to.  After  the  word  "  rights" — 
insert,  ''without  regard  to  color." 

Mr.  O'CONOR  :— Will  the  gentleman  accept 
an  amendment — "age  or  sex"? 

Mr.  CHATFIELD  :—Oh  certainly. 
Mr.  WORDEN"  remarked  that  this  amounted 
to  the  recognition  of  a  principle  which  no  man 
dare  deny — but  of  what  practical  use  was  it? — 
It  protected  no  individual.  There  was  nothing 
practical  or  operative  in  it.  And  he  submitted 
whether  it  was  not  better  to  strike  out  these  two 
sections — and  not  to  engraft  our  abstractions  on 
the  constitution.  When  we  came  to  practical 
questions,  he  would  aid  to  the  best  of  his  abili- 
ty in  giving  effect  to  this  great  principle. 

Mr.  CROOKER  said,  that  in  offering  the 
amendment  now  under  consideration,  he  had  not 
designed  to  say  a  single  word  in  support  of  it. 
He  desired  to  offer  it,  in  order  that  he  might  in 
Convention  have  an  opportunity  to  bring  it  to  a 
direct  and  formal  vote.  He  should  not  now 
have  arisen,  but  for  the  course  of  remarks  pur- 
sued by  several  members  of  the  Convention. — 
They  had  denounced  this  amendment  as  an  ab- 


straction.   And  had  it  come  to  this  ?  Was  this 
amendment  indeed  a  ' *  mere  abstraction  ?"    Sir, 
(said  Mr.  C.,)  the  author  of  the  language  of 
that  amendment  recived  the  highest  regard  and 
respect  of  the  age  gone  by.    Very  many  at  this 
day,  who,  in  by-gone  times,  entertained  but  lit- 
tle regard  for  him  when  in  life,  are  now  fore- 
most in  shouting  applause  to  his  memory.  Much 
has  been  said  in  praise  of  the  act  of  the  Barons 
of  England,  at  Runnymede,  when  they  extorted 
from  the  British  monarch  the  Magna  Charta  of 
British  liberty.     Sir,  the  time  and  place  and  oc- 
casion that  gave  birth   to  the  language  of  my 
amendment,  was  as  holy  as  that  at  Runnymede. 
The  body  of  men  who  put  it  forth,  were  as  much 
devoted  to  human  liberty.     The  publication  of 
these  sentiments  was  the  first  act  in  the  grand 
drama  that  led  to  the   freedom  of  our  country. 
From  the  sentiments  contained  in  this   "mere 
abstraction,"  flcwed  the  free  institutions  of  this 
land.    Were  the  venerable  men  whose  names 
appear    in    this    instrument,    (holding  up  the 
Declaration  of  Independence,)    only    publish, 
ing  a    "mere    abstraction"    to    the   world?— 
We  pride  ourselves  upon  the  fact  that  our  coun- 
try is  the  only  asylum  of  oppressed   humanity. 
We  have  thrown  open  our  arms  to  embrace  eve- 
ry foreigner  of  Europe.      We   have  spent  four 
weeks  of  the  time  of  this  Convention  in  striking 
out  the  word  native,  in  order  to  open  the  doors 
of  the   executive   mansion   to  the   foreign  emi- 
grant.    Sir,  all  this  is  well.      I  can  go,  and  de- 
sire  to  adopt,  the  amendment  of  the  gentleman 
from  Otsego,  "without  regard  to  color."      I  am 
opposed  to  distinctions  that  rest  upon  no  better 
foundation.     But  with  all  our  boasted  equality, 
we  deny  to  a  portion  of  our  citizens  any  partici- 
pation in  some  of  our  dearest  political  rights.— 
They  are,   it  is  true,   in  numbers,   a  small  and 
feeble  race.     They  are  not  foreigners  who  come 
to  usasking  a  boon.     They  were  born  and  bred 
upon  our  soil.      And  here   in  the  home  of  their 
birth  we  dare  to  deny  them  the  sacred  right  of 
suffrage,  on  account  of  the  shade  or  color  of  the 
skin.     Whence,  sir,  do  we  derive  the  power  to 
deny  to  that  oppressed   race  the  enjoyment  of 
that  sacred  rieht?    Have  not  they  just  as  much 
right  to  deny  it  us.     It  is  might  and  power  alone 
that  gives  right.     It  is  the  robber's  right.     But  I 
confess  that  I  was  not  prepared    to  hear  it  de- 
clared in  this  hall  that   the  principles  of  the  de- 
claration of  independence  are  mere  abstractions. 
If  we  have  indeed  come  to  this — if  we  have,  as 
a  people,  adopted  this  sentiment,  we  have  very 
far  departed  from  the   "  faith  once  delivered  to 
the  saints."      We  have  lost  sight  of  the  princi- 
ples of  equal  rights,  and  our  government  is  in- 
deed a  despotism. 

The  committee  here  rose  and  reported  pro- 
gress, and  the  Convention  took  a  recess. 

r     AFTERNOON  SESSION. 
Mr.    CHATFIELD'S  amendment  to  insert 
"  without  regard  to  color,"  in  Mr.  Crooker's 
amendment,  was  agreed  to. 

Mr.  CROOKER'S  amendment  was  then  agreed 
to. 

Mr.  BURR'S  amendment  was  lost. 

Mr.  MANN  then  moved  to  strike  out  the  en- 
tire section,  as  amended. 

Mr.  BASCOM  hoped,  since  the  section  had 


421 


been  so  well  amended  on  the  motion  of  the  gen- 
tleman from  Otsego,  that  it  would  not  be  strick- 
en out. 

The  motion  to  strike  out  prevailed.  Ayes  42, 
noes  19. 

The  2d  section  was  read  as  follows  : — 

§  2.  All  political  power  is  inherent  in  the  people. 

Mr.  CROOKER  moved  to  strike  it  out. 

Mr.  RICHMOND  hoped  that  a  section  con- 
taining so  important  a  principle  in  so  few  words 
would  not  be  stricken  out.  He  had  heard  it  of- 
ten asserted  in  this  body  and  elsewhere,  that 
the  legislature,  and  not  the  people,  was  omnip- 
otent. He  would  like  to  have  it  decided  where 
the  power  did  actually  rest.  There  had  been 
an  opinion  prevailing  for  the  last  ten  years  that 
the  legislature  had  the  right  to  take  lands 
which  the  state  had  given  with  good  warranty 
deeds  to  one  person,  and  give  them  to  another. 
The  power  to  take  lands  had  been  given  to  cor- 
porations— a  power  which  he  considered  very 
doubtful.  There  was  a  lurking  fear  among 
those  people  who  have  lived  upon  these  legisla- 
tive grams,  that  there  was  not  so  much  consti- 
tutional right  in  such  things  after  all.  He  was 
sorry  to  see  an  attempt  here  to  give  more  pow- 
er to  the  legislature  to  favor  these  chartered 
companies.  When  this  question  came  up  dis- 
tinctly, he  would  be  found  voting  against  it. — 
And  if  it  was  submitted  to  the  people  who  live 
upon  the  route  of  travel  through  the  centre  of 
the  state,  nine-tenths  of  them  would  be  found 
with  him.  He,  therefore,  considered  it  as  his 
right  to  stand  up  in  their  behalf,  and  against  al- 
lowing these  chartered  companies  to  trample 
upon  the  rights  of  the  yeomanry  of  the  state. 

Mr.  LOOMIS  concurred  fully  with  the  gen- 
tleman from  Genesee,  and  would  be  Ibund  going 
shoulder  to  shoulder  with  him  in  defending  pri- 
vate rights  against  the  encroachments  of  char- 
tered monopolies.  He  hoped  too,  that  the  gen- 
tleman would  go  with  him  in  another  proposi- 
tion,  and  that  was  that  there  were  a  great  many 
things  which  were  true,  but  which  it  was  not 
proper  to  insert  in  the  Constitution.  He  moved, 
therefore,  to  amend,  so  that  it  would  read,  "  all 
political  power  is  not  inherent  in  the  legisla- 
ture." 

Mr.  STRONG  said  the  gentleman  from  Gen- 
esee seemed  to  have  a  great  deal  of  trouble  a- 
bout  this  little  section.  He  seemed  to  think 
that  if  this  little  thing  was  retained  here  we 
should  never  have  another  railroad  in  this  state. 
The  gentleman  had  made  the  same  speech  over 
and  over. again  here  on  the  subject  of  railroads 
taking  private  property.  The  gentleman  ought 
to  be  excused  for  this,  as  the  Tonawanda  rail- 
road ran  through  his  wood-land  ;  and  no  doubt 
the  gentleman  thought  this  little  section  would 
stop  the  locomotive  that  came  to  his  land.  If 
the  gentleman  would  wait  until  we  came  to  the 
proper  place,  his  speech  would  be  belter  timed. 

Mr.  SWACKHAMER  was  proceeding  to  re- 
mark upon  the  motion,  when 

Mr.  WORDEN  rose  to  a  question  of  order. 
It  was  not  in  order  to  insert  matter  in  a  propo- 
sition  which  would  entirely  change  its  charac- 
ter. He  hoped  the  gentleman  would  withdraw 
his  amendment. 

Mr.  LOOMIS  withdrew  his  amendment,  after 
saying  that  he  had  proposed  it  only  to  meet  the 


views  of  the  gentleman  from  Genesee.  He 
should  vote  to  strike  out  the  section. 

Mr.  HUNT  proposed  the  following  substi- 
tute :— 

§  2  The  lights  of  men  ste  the  gifts  of  God,  ard  are 
sacred  The  first  duty  of  Government  is  to  protect 
them,  the  second  to  let  them  alone. 

Mr.  WARD  begged  the  gentleman  to  with- 
draw this. 

Mr.  HUNT  would  do  so  if  it  gave  rise  to  de- 
bate. 

Mr.  CROOKER.  Anything,  though  it  come 
from  God,  will  raise  a  debate  here. 

Mr.  RICHMOND,  in  reply  to  Mr.  Strong, 
here  said  that  the  matter  alluded  to  had  been 
settled  two  years  ago,  and  had  left  no  feeling  on 
his  part,  that  could  influence  his  action  here  or 
elsewhere. 

Mr.  HUNT,  understanding  that  the  Conven- 
tion  did  not  wish  to  discuss  abstract  proposi- 
tions, withdrew  his  amendment. 

The  second  section  was  then  stricken  out. 

Mr.  HARRISON  moved  tho  following  as  a 
substitute  for  the  section  stricken  out : — 

§  -2.  The  political  power  of  a  state  is  inherent  in  the 
people  thereof,  aud  the  institutions  of  government  are 
derived  from  their  authority  and  must  be  created  for 
their  benefit  and  protection. 

Negatived. 

The  third  section  was  read,  as  follows  : — 
§  3    No  member  of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges   secured 
to  any  citizen,  unless  by  the  law  of  the  land 

Mr.  TALLMADGE  proposed  an  amendment, 
but  after  some  explanations  with  Mr.  WOR- 
DEN,  assented  to  a  substitute  proposed  by  that 
gentleman,  as  follows  : — 

§3.  No  citizen  or  member  of  this  state  shall  be  dis- 
franchised or  deprived  of  any  lights,  privileges  or  fran- 
chises by  any  thing  contained  in  this  constitution,  nor 
sh»ll  any  vested  rights  or  remedies  be  diveMed,  de-* 
troyed,  or  taken  away  in  tv  y  manner  whatsoever,  ex- 
cept upon  the  verdict  of  a  jury,  rendered  according  to 
due  couise  of  law  in  s>.  civil  ac  ion  or  in  a  public  pro- 
secution and  in  pursuance  of  some  general  ltw  of  the 
land  promulgated  prior  to  the  ;ict  oi  matter  alleged 
as  the  cause  of  such  action  or  pro.ecution 

Mr.  WORDEN  explained  the  effect  and  in- 
tent of  the  amendment,  to  be  to  prohibit  the  pas- 
sage of  laws  acting  retrospectively  upon  reme- 
dies as  well  as  rights,  and  to  effect  also  the  ob- 
ject which  the  gentleman  from  Genesee  was  aim- 
ing at. 

Mr.  NICHOLAS  said  although  the  amend- 
ment of  his  colleague  (Mr.  Worden)  had  been 
assented  to  by  the  chairman  of  the  committee 
(Mr.  Tallmadge,)  he  Mr.  N.  preferred  the  o- 
riginal  section  as  more  simple  and  concise  and 
equally  comprehensive,  except  that  the  amend- 
ment precludes  the  passage  of  expost  facto  laws. 
Now,  sir,  if  we  need  any  other  prohibition  of 
such  laws,  than  that  of  the  U.  S.  constitution, 
let  us  forbid  them  by  a  separate  section,  which 
will  not  require  more  than  one  or  two  lines  in 
the  constitution,  and  retain  this  provision  in  the 
plain  form  reported  by  the  committee,  which  is 
substantially  as  it  exists  in  the  constitution. 

Mr.  LOOMIS  asked  the  mover  of  this  propo- 
sition,  if  an  office  was  a  franchise? 

Mr.  WORDEN  replied  in  the  negative. 

Mr.  LOOMIS  :  Blackstone  thinks  it  is. 

Mr.  WORDEN:  It  may  contain  a  franchise. 

Mr.  LOOMIS  continued.  A  corporation  might 
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De  regarded  as  a  member  of  the  state.  If  you 
would  not  disfranchise,  you  could  not  perhaps 
turn  a  person  out  of  office,  until  his  term  expir- 
ed ;  nor  allow  the  law  in  relation  to  existing 
corporations.  He  thought  it  inexpedient  to  a- 
dopt  this  proposition — certainly  not  without  due 
consideration. 

Mr.  WORDEN  had  no  objection  to  its  being 
passed  over  for  the  present. 

Mr.  CHATFI ELD'S  own  view  was  that  there 
was  no  necessity  for  adopting  even  so  much  of 
the  old  constitution  as  had  been  recommended 
by  the  committee.  It  had  no  application  to 
such  a  government  as  ours  ;  and  he  felt  no  dis- 
position to  reaffirm  principles,  that  it  was 
necessary  to  extort  from  a  despotic  monarch,  for 
the  protection  of  his  barons  or  the  nobility  of 
that  day.  The  idea  that  a  man  can  be  dislran- 
chised  in  this  country,  not  according  to  law,  was 
a  monstrosity.  There  was  no  power  existing 
among  us  that  could  arbitrarily  deprive  a  citi- 
zen  of  a  right.  The  section,  however,  as  re- 
ported, was  perfectly  harmless,  and  he  had  no 
objection  to  its  adoption.  But  he  would  not  say 
as  much  of  the  substitute  of  the  gentleman  from 
Ontario.  That  was  an  ingenious,cunningly  drawn 
section,  containing  principles  far  above  what 
mi?hl  strike  us  at  first  blush.  There  was  pe- 
culiar point  in  it,  so  far  as  it  related  to  persons  ; 
but  when  it  approached  vested  rights,  it  looked 
like  an  emanation  from  a  corporate  body,  or 
bank,  or  other  artificial  person,  intent  on  secu- 
ring immunity  against  law,  and  perpetuity  of 
existence  It  was  a  mischievous  proposition — 
one  which  if  construed  according  to  its  mean- 
ing, would  perpetuate  every  corporation  in 
the  land,  on  the  ground  of  vested  rights. — 
There  was  one  kind  of  vested  rights  which  he 
would  sustain  ;  another  that  he  never  would. — 
Mr.  C.  alluded  not  only  to  corporations,  but  to 
certain  estates  which  he  thought  as  much  at  war 
with  the  spirit  of  our  institutions  as  the  govern- 
ment against  which  our  fathers  rebelled. 

Mr.  BASCOM  concurred  mainly  with  the 
gentleman  from  Otsego.  He  would  amend  so 
as  to  admit  of  disfranchising  a  person  on  con- 
viction of  crime — as  our  laws  now  deprived  per- 
sons convicted  of  crime  from  voting  and  from 
being  a  witness. 

Mr.  HARRIS  had  no  objection  to  leaving  the 
section  as  it  was  reported,  because  it  had  proved 
not  to  be  mischievous,  and  its  meaning  was  well 
settled  and  understood.  He  agreed  entirely 
with  the  gentleman  from  Otsego,  that  it  was 
not  a  section  that  we  should  have  inserted  at 
this  day  were  we  making  one  anew.  It  was  a 
relic  of  former  times,  and  he  had  a  veneration 
for  it.  But  he  protested  against  inserting  any- 
thing of  the  character  of  the  substitute.  The 
time  had  gone  by  when  such  a  provision  could 
be  necessary.  He  knew  not  what  evil  might 
not  grow  out  of  so  indefinite  and  vague  a  provi- 
sion. Talk  about  a  vested  remedy !  Where  in 
any  constitution  on  earth  could  we  find  anything 
about  a  vested  remedy. 

Mr.  KIRKLAND  approved  of  the  spirit  of 
the  substitute  j  but  as  he  read  it,  it  would  bear 
a  construction  directly  the  opposite  of  the  intent 
of  the  mover.  It  implied  that  a  vested  right 
might  be  taken  away  by  the  verdict  of  a  jury, 
and  under  a  law  not  ex  post  facto.    That  he 


was  not  prepared  to  sanction.  It  could  not  be 
done  Under  the  U.  S.  constitution.  If  he  assert- 
ed anything,  it  would  be  the  opposite  of  that. 

Mr.  WORDEN  said  he  would  like  to  enquire 
of  Messrs.  Harris  and  Chatfield  whether 
they  intended  in  the  constitution  or  elsewhere  to 
take  away  the  vested  rights  of  any   individual  ? 

Mr.  HARRIS  would  answer  that  when  com- 
mittee number  eighteen  made  their  report. 

Mr.  WORDEN  would  tell  them  that  if  such 
an  attempt  should  be  made  it  would  be  in  vain. 
We  could  no  more  take  away  vested  rights, 
whether  belonging  to  an  individual  or  a  corpora- 
tion, by  a  constitution,  than  Ave  could  by  a  stat- 
ute. They  were  guarantied  under  the  constitu- 
tion of  the  U.  S.,  and  it  was  beyond  the  power 
of  the  people  to  destroy  them  in  the  one  way 
or  the  other.  He  had  no  reference  to  corpora- 
tions or  individuals.  As  to  this  taking  away 
of  private  property  by  corporations,  that  was  a 
thing  of  daily  occurrence,  and  your  government 
could  not  go  on  without  it.  Your  laws  of  par- 
tition were  nothing  more  than  laws  which  divest- 
ed one  mau  of  his  property  and  vested  it  in  an- 
other against  the  will  of  the  party  divested. — 
And  as  to  vested  rights — they  were  such  rights 
as  were  secured  to  corporations  or  individuals 
which  could  not  be  taken  away  without  a  compli- 
ance with  certain  rules  of  law.  That  was  all 
he  designed  by  this — and  not  as  seemed  to  be 
imagined  to  sustain  vested  rights  and  remedies 
against  the  action  of  the  legislature.  The  bank- 
rupt law,  it  had  be»jn  solemnly  argued,  was  a- 
gainst  the  constitution  of  the  U.  S.  Whatever 
might  be  the  power  of  the  general  government 
in  this  respect,  he  would  have  no  such  power  in 
our  own  constitution.  He  would  not  have  laws 
affecting  remedies  and  taking  away  rights  with- 
out just  compensation.  He  might  refer  to  laws 
which  affected  rights  and  proceedings  in  our 
courts,  which  cost  parties  tedious  and  expen- 
sive litigation.  That  was  what  he  designed  to 
prevent — nothing  more.  The  gentleman  from 
Otsego  had  entirely  mistaken  his  object.  Mr. 
W.  would  go  as  far  as  he  in  liberalizing  the  law 
in  the  particular  alluded  to  by  that  gentleman, 
by  preventing  this  vast  accumulation  of  proper- 
ty that  built  up  institutions  of  a  feudal  character, 
and  almost  created  the  relation  of  lord  and  serf 
among  us.  The  gentleman  did  him  injustice  in 
supposing  that  he  would  cover  up  here  what  of 
all  things  he  desired  to  see  accomplished.  We 
directed  rights  by  operations  of  law.  What  he 
wanted  was  that  you  should  not  destroy  reme- 
dies as  well  as  rights.  He  moved  that  for  the 
present  the  section  be  passed  over. 

Mr.  R.  CAMPBELL  hoped  not— but  that  the 
question  be  now  taken.  He  would  adopt  no  new 
section  in  our  bill  of  rights,  especially  if  the 
change  avowedly  was  to  prevent  the  passage  of 
laws  affecting  remedies.  Better  leave  well  e- 
nough  alone — leaving  vested  rights  and  vested 
remedies  where  they  were  now. 

Mr.  CHATFIELD  in  reply  to  Mr.  Worden, 
said  he  should  as  soon  think  of  locking  the  great 
Temple  in  the  desert  of  Sahara  against  thieves, 
as  to  attempt  to  prevent  the  legislature  from 
doing  what  they  could  not  do.  No  one  pretend- 
ed to  the  power  or  had  the  disposition  to  take 
away  vested  rights.  Indeed  his  objection  to  the 
section  was  that  it  did  precisely  what  neither 


423 


he  nor  the  gentleman  desired.  It  would  perpet- 
uate, he  feared,  a  monstrous  evil.  There  was 
no  telling  how  far  courts  might  extend  this  doc- 
trine of  vested  rights.  Their  decisions  already 
covered  almost  every  thing,  and  corporation? 
even  could  not  be  touched  by  the  legislature.— 
But  the  proposition  to  perpetuate  vested  reme- 
dies was  still  more  monstrous.  To  fix  such  a 
principle  in  the  Constitution  would  be  almost 
insane  on  the  part  of  this  Convention. 

Mr.  BASCOM  said  there  were  certain  per 
sonal  rights  sought  to  be  protected  by  this  sec- 
tion. It  was  necessary  to  give  the  legislature 
some  control  over  these  rights.  There  was  the 
right  of  suffrage."  The  legislature  had  excluded 
from  this  right  certain  persons,  not  excluded  by 
the  terms  of  the  Constitution,  viz.  those  con- 
victed of  certain  crimes.  The  right  to  give  ev- 
idence  w%s  also  a  personal  right.  He  feared  if 
this  section  stood  unaltered  the  legislature  might 
assume  the  right  to  exclude  persons  from  this 
right,  on  account  of  their  religious  belief.  Some 
states  had  exercised  such  a  power.  And  again 
in  relation  to  color.  Ohio  and  some  other  free 
states  had  excluded  the  colored  man  from  this 
right  to  give  evidence.  He  would  confine  this 
right  of  the  legislature  to  cases  of  conviction  for 
crime. 

The  amendment  of  Mr.  B.  was  negatived. 

Mr.  WORDEN  withdrew  his  amendment. 

Mr.  TALLMADGE  then,  in  behalf  of  the 
committee,  offered  the  following  amendment : — 

Strike  out  the  words,  "unless  by  the  law  of  the  la-  d," 
and  insert,  "  unless  upon  the  verdict  of  a  jury  render- 
ed according  to  the  course  and  usa^e  of  the  law,  in  a 
civil  action,  or  in  a  public  prosecution,  and  in  pursu- 
ance of  some  general  law  promulgated  prior  to  the  act 
or  matter  aJleged  as  the  cause  of  such  action  or  prose- 
cution " 

Mr.  PERKINS  had  some  doubts  as  to  the  ef- 
fect of  this  phraseology.  It  spoke  of  the  inter- 
vention of  a  jury.  There  were  none  such  in  the 
Court  of  Chancery,  and  this  might  be  so  con- 
strued as  to  take  away  some  of  the  powers  of 
that  Court.  This  might  be  all  well  enough,  but 
he  should  not  debate  that  question  now. 

Mr.  HARRIS  professed  to  be  something  of  a 
Reformer,  but  in  this  particular  he  was  ultra 
conservative.  He  trusted  the  Constitution  in 
this  particular  would  not  be  altered  in  the  least. 
Its  meaning  was  well  understood,  and  he  should 
vote  against  every  proposition  to  amend  it. 

Mr.  O'CONOR  agreed  with  the  gentleman 
from  Albany.  But  he  feared  the  effect  of  the 
argument  of  the  gentleman  from  St.  Lawrence, 


who  was  opposed  to  interfering  with  this  sec- 
tion lest  it  should  deprive  the  Court  of  Chan- 
cery of  the  power  to  disfranchise  or  deprive  an 
individual  of  some  right  or  privilege.  If  gen- 
tlemen supposed  that  might  be  the  effect  of  the 
alteration,  they  might  be  inclined  to  alter.  Ail 
had  been  said  that  need  be  said  in  favor  of  this 
safeguard  of  the  rights  of  citizens.  It  was  in 
'the  very  words,  with  a  slight  and  necessary 
omission,  in  which  it  was  written  in  Magna 
Charta.  It  was  a  most  excellent  section,  and 
let  us  have  no  tinkering  with  it. 

The  amendment  of  Mr.  Tallmadge  was  re- 
jected. 

Mr.  BRUCE  moved  to  strike  out  the  word 
"  member, r  and  insert  "  citizen."    Lost. 

The  fourth  section  was  then  read  as  follows: 

6  4.  The  right  of  trial  bv  jury,  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  remain  inviolate. 

Mr.  JORDAN  moved  the  following  amend- 
ment. 
Add  to  the  section: — 

"The  judge  may  repeat  to  the  jury,  and  call  their 
attention  to  all  the  testimony  ;  but  no  judge  s-hall  ar- 
gup,  advise,  instruct,  or  express  an  opinion  upon  any 
matter  of  fact,  on  the  trial  of  any  issue  in  any  civil 
cause." 

Mr.  J.  said  the  object  of  this  was  to  restrain 
the  judge  to  the  discharge  of  his  appropriate 
duties.  He  had  known  judges  argue  on  the 
facts,  express  an  opinion  thereon,  and  almost 
instruct  them  how  to  give  a  verdict  on  those  facts. 
At  the  same  time  he  would  tell  them  they  were 
to  judge  of  the  law  and  the  fact.  Thus  he 
would  do  all  the  mischief  without  a  positive  in- 
struction. He  believed  nine-tenths  of  the  judges 
were  free  from  this  charge,  but  he  knew  of  in- 
stances  where  both  himself  and  his  client  had 
suffered  from  such  conduct  in  a  judge. 

The  amendment  was  rejected. 

Mr.  O'CONOR  offered  the  following  substi- 
tute for  the  section  : — 

The  trial  bv  jury  in  all  cases  in  which  it  has  been 
he.etofore  used  shall  remain  inviolate  forever,  ani 
shall  b«  allowed  in  like  cases  arising  in  any  new  court 
or  proceeding  hereafter  instituted  or  authorized. 

Mr.  O'C.  explained  and  advocated  his  amend- 
ment. It  only  reasserted  in  spirit,  though  not 
in  precise  words,  the  provision  in  the  constitu- 
tion of  1821. 

Mr.  STOW  advocated  the  amendment. 

The  committee  then  rose  and  reported,  and 
the  Convention  adjourned  to  9  o'clock  to-mor- 
row morning. 


SATURDAY,  AUGUST  8. 


Prayer  by  the  Rev.  Mr.  Miles*. 

Mr.  ARCHER  offered  the  following  :— 

Resolved,  That  the  report  of  committee  number  11 

be  laken  out  of  committee  of  the  whole  this  day  at  10$ 

o'clock. 

RIGHTS  AND  PRIVILEGES. 

The  committee  of  the  whole,  Mr.  MARVIN 
in  the  chair,  resumed  the  consideration  of  the 
report  of  committee  number  11. 

The  pending  question  was  Mr.  O'CONOR'S 
substitute  as  follows : 


5  4.  T'  e  trial  by  jury  in  all  cases  in  which  it  has- 
been  heretofore  used,  shall  remain  inviolate  forever, 
and  shall  be  allowed  m  like  cases  arising  in  any  new 
court  or  proceeding  hereafter  instituted  or  authorized. 

It  was  agreed  to. 

Mr.  BASCOM  moved  to  add  to  section  4,  a* 
amended,  as  follows  : — 

"  But  the  number  of  jurors  to  form  a  jury  maybe 
prescribed  by  law/' 

Mr.  B.  stated  that  there  bad  been  petitions 
for  a  reduction  of  the  number  to  constitute  a  ju« 


424 


ry  ,*  but  all  that  he  here  proposed  was  to  give 
the  legislature  power  to  prescribe  the  number. 

Mr.'  BROWN  said  this  would  give  the  legis- 
lature absolute  and  uncontrolled  power  over 
trial  by  jury.  He  was  not  disposed  to  experi- 
ment on  that  right.  We  know  what  the  trial 
by  jury  is.  It  has  come  down  consecrated  by  a 
long  course  of  usage,  and  we  ought  not  to  make 
any  innovations,  unless  it  were  such  as  there 
were  no  doubts  about — such  as  were  clearly 
pointed  out  by  wisdom  and  experience.  To  al- 
low the  legislature  to  prescribe  the  number 
would  be  to  say  that  the  legislature  should  be 
entitled  to  say  that  a  jury  should  consist  of  one, 
two,  or  three,  or  any  other  number.  Now  in 
all  his  experience  at  the  bar  for  twenty-five 
years,  he  had  found  that  the  present  number  of 
jurors  was  the  best  in  all  trials.  In  England, 
experience  had  taught  the  same  fact ;  and  un- 
less some  better  reason  were  given  than  any  he 
had  yet  heard,  he  should  prefer  to  adhere  to  the 
old  rule,  than  to  try  innovations  which  would 
put  such  power  into  the  hands  of  a  small  num- 
ber of  the  legislature. 

Mr.  LOO  MIS  said  the  argument  of  the  gen- 
tleman from  Orange  had  only  added  to  his  previ- 
ous convictions.  The  origin  of  the  trial  by  jury 
was  a  grant  from  the  sovereiga  to  the  people;  and 
it  was  to  protect  their  personal  rights  from  the 
tyranny  of  the  king.  It  was  given  to  them  as 
their  security  that  they  should  be  tried  by  their 
peers.  But  who  was  our  sovereign,  against 
whom  we  are  to  be  protected  ?  The  legislature 
is  our  sovereign  ;  but  he  had  no  fears  that  the 
legislature  would  ever  abolish  the  trial  by  jury, 
in  important  criminal  cases,  especially  in  state 
trials.  On  the  contrary,  it  has  been  extended 
to  many  cases  in  which  it  did  not  exist  in  our 
judicial  system,  and  it  was  now  proposed  to  ex 
tend  it  to  chancery  cases.  He  however  objected 
to  the  wording  of  the  section  as  it  stood.  He 
could  not  agree  with  the  gentleman  from  Orange. 
The  legislature  should  not  be  prohibited  from 
remedying  the  great  abuses  which  we  had  seen 
growing  out  of  the  jury  system.  Large  amounts 
of  money  had  been  expended,  and  a  whole 
month  wasted  in  getting  a  jury  to  try  a  single 
person.  And  the  more  notorious  and  atrocious 
the  crime,  the  more  difficult  was  it  to  convict 
the  criminal.  Courts  had  held  a  man  incompe- 
tent as  a  juror,  who  had  formed  even  an  opin- 
ion that  death  had  ensued.  Now  he  desired  that 
the  legislature  should  have  full  power  to  remedy 
such  abuses.  He  had  no  fear  that  they  would 
abuse  that  power.  He  was  in  favor  of  this 
amendment,  which  was  good  as  far  as  it  went  ,• 
but  he  would  go  farther.  And  he  read  a  substi- 
tute, which  at  the  proper  time  he  should  offer. 

Mr.  STETSON  inquired  how  it  was  that 
since  1821  the  legislature  had  interfered  to 
change  the  number  of  jurors  ?  There  were  but 
six  jurors  in  a  justice's  court,  and  since  their 
jurisdiction  had  been  increased  more  property 
was  affected  by  the  decisions  of  these  courts 
than  of  all  others. 

Mr.  WORDEN  agreed  with  the  gentleman 
from  Orange  that  this  right  of  trial  by  jury  was 
of  too  great  importance  to  be  assailed  in  any 
way  without  great  consideration.  It  had  been 
said  to  be  the  palladium  of  individual  rights,  and 
doubtless  it  was  so.    The  trial  of  questions  of 


fact  by  twelve  men,  and  requiring  them  to  con- 
cur in  the  facts  which  are  to  deprive  a  man  of 
his  liberty  or  property,  is  the  great  safeguard 
of  individual  rights  ;  and  he  agreed  with  the 
gentleman  from  Orange  that  twelve  men  was  a 3 
few  as  the  rights  and  property  of  citizens  ought 
to  be  entrusted  with.  His  experience  had 
shown  him  that  there  are  times  when  even  ju- 
rors are  influenced  by  considerations  that 
swerve  them  for  the  time  from  a  right  determi- 
nation. In  such  cases  when  they  had  the  num- 
ber of  twelve,  they  were  very  sure  to  find  one 
of  that  number  who  would  take  a  riuht  and 
proper  view  of  the  subject.  #He  di J  not  intend 
to  impeach  the  integrity  of  jurors— far  from  it. 
His  experience  had  shown  him  that  the  actions 
of  jurors  entitled  them  to  commendation,  and 
he  only  wished  now  to  say  that  he  desired  that 
the  system  should  be  left  as  it  now  is.  He 
knew  it  was  an  onerous  duty  for  jurors.  He 
recapitulated  the  cases  in  which  jurors  were 
called  upon  to  try,  and  showed  that  they  were 
often  called  from  their  homes  to  attend  tue  trial 
of  causes  which  their  own  good  sense  told  them 
should  never  be  brought  into  court.  But  it 
ahould  be  remembered  that  imperfections  were 
attendant  upon  the  administration  of  all  human 
institutions.  When  great  rights  and  personal 
privileges  were  at  stake,  then  it  was  that  they 
were  protected  by  jury  trials.  He  would  not  say 
but  what  the  legislature  had  the  power  to  de- 
crease the  number  of  jurors.  He  did  not  think 
such  a  decrease  would  be  advisable.  But  he 
would  leave  this  whole  question  to  the  sound 
discretion  of  the  legislature.  He  would  not  put 
this  clause  in  the  constitution,  for  it  would  in- 
vite such  changes.  Parties,  in  certa:n  cases, 
could  now  dispense  with  jury  trials,  and  submit 
their  causes  to  the  decisiors  of  the  court.  Why 
not  leave  this  in  the  constitution  as  it  had  stood 
all  along?  It  had  worked  generally  wt-U  and 
with  as  few  evils  as  could  be  anticipated  from 
any  mere  human  system. 

Mr.  O'CONOR  said  it  afforded  him  great 
pleasure  to  concur  in  jhe  view  taken  by  gen- 
tlemen of  so  much  experience  as  those  from  Or- 
ange and  Ontario.  He  thought  there  would  be 
but  little  difficulty  in  reconciling  the  scruples  of 
the  gentlemen  from  Herkimer  and  Clinton.  He 
trusted  that  this  subject  would  be  left  quite  as 
well  guarded  and  substantially  in  the  same  form 
as  it  existed  in  the  constitutions  of  1777  and 
1821.  He  believed  it  would  be  conceded  that  the 
right  oC  trial  by  jury  was  the  right  to  be  tried 
by  twelve  men.  That  was  the  ancient  Saxon 
number,  and  this  should  always  continue  to  be 
the  number.  No  right  should  be  given  to  the 
legislature  to  make  it  any  less.  If  such  a  right 
was  allowed,  as  the  gentleman  from  Orange  had 
said,  they  would  have  a  right  to  reduce  it  to 
three  or  four,  or  even  to  one,  and  the  decisions 
by  boards  of  three  referees  might  be  denomina- 
ted trials  by  jury.  The  legislature  have  never 
dared  to  make  any  other  jury,  properly  speak- 
ing, than  a  twelve  men  jury  j  that  number  has 
always  been  sacredly  preserved.  The  justices, 
courts  had  never,  previously  to  a  late  period, 
had  any  jury;  the  legislature  had  given  them 
the  right  of  reference  to  six  men,  but  it  was 
never  considered  to  be  a  ligitimate  jury  trial. — 
He    believed  the  gentleman  who  had    spoken 
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would  be  sustained  by  tbe  strong  voice  of  this 
house. 

Mr.  BASCOM  desired  to  say  one  word.  He 
was  glad  to  see  the  anxiety  manifested  to  retain 
the  right  of  trial  by  jury,  and  if  gentlemen  de- 
sired to  extend  that  right,  they  would  find  him 
going  with  them.  It  was  a  sacred  right,  and  it 
was  rather  unfortunate  that  the  people  had  not 
been  more  watchful  of  interference  with  this 
right.  He  would  call  attention  to  the  fact  that 
a  vast  amount  property  was  disposed  of,  with- 
out  the  intervention  of  a  jury.  Look  over  the 
overshadowing  influence  of  that  court  which  re- 
pudiates jury  trials.  He  regretted  that  the  a- 
mendments  offered  yesterday  by  Messrs.  Cone- 
ly  and  Jordan  had  not  been  adopted.  He  be- 
lieved the  legislature  had  exercised  this  right  of 
reducing  the  number  of  jurors.  He  would  not 
say  but  what  that  was  an  infraction  of  the  con- 
stitution. But  after  the  vote  of  yesterday, plac- 
ing all  our  rights  within  the  control  of  the  legis- 
lature, and  allowing  them  to  say  that  we  shall 
not  in  certain  cases  be  witnesses,  it  was  too  late 
to  talk  about  the  legislature  restricting  the  rights 
of  citizens  by  abridging  the  number  of  jurors. 
He  was  not  certain  that  his  own  amendment  was 
perfect.  It  might  be  well  to  confine  its  opera- 
ation  to  trials  in  civil  cases.  In  criminal  cases 
it  might  be  necessary  to  retain  the  number  of 
twelve.  But  in  such  cases  of  mere  inquest  and 
such  like  matters  of  form,  he  thought  it  could 
be  done  as  well  with  a  less  number.  There  was 
a  great  expense  involved  in  these  trials  by  jury. 
In  the  county  of  Ontario  during  the  past  year, 
the  amount  paid  out  of  the  treasury  for  jury  fees 
was  greater  than  the  entire  amount  of  verdicts 
rendered  by  them  in  civil  cases.  Mr.  B.  trusted 
this  important  subject  would  be  fully  considered 
and  that  the  correct  result  might  be  reached. 

Mr.  WORDEN  wished  to  say  one  word  in  re- 
lation to  the  expenses  of  trial  by  jurors.  We 
had  a  series  of  inquiries  which  were  calculated 
to  mislead  in  regard  to  this  question.  The  in- 
quiries had  been  to  find  out  those  expenses, 
compared  with  the  amount  of  judgments  render- 
ed, which  had  shown  a  great  disparity.  But  it 
had  been  overlooked  that  a  great  share  of  these 
expenses  covered  the  trials  lor  criminal  offences. 
This  was  the  case  in  Ontario  county. 

Mr.  PORTER  desired  to  make  a  single  sug- 
gestion in  reply  to  Mr.  Loomis.  He  understood 
him  as  saying  the  only  object  of  jury  trial  in 
this  country  was  to  protect  the  individual  against 
the  legislature.  H^  (Mr.  P.)  understood,  on 
the  contrary,  that  here,  as  in  England,  the  ob- 
ject of  jury  trial  was  to  protect  the  citizen 
against  the  encroachments  of  the  judiciary.  In 
England  the  judiciary  was  but  a  branch  of  the 
monarchial  power  and  had  no  check  upon  its  ac- 
tion. It  was  very  much  so  here,  and  against 
the  encroachments  of  that  judiciary  he  would  in- 
terpose the  jury  trial.  It  was  too  sacred  aright 
to  be  interfered  with,  and  he  accorded  entirely 
with  the  arguments  of  the  gentlemen  from  Co- 
lumbia and  New- York,  (Messrs.  Jordan  and 
O'Conor.) 

Mr.  STETSON  enquired  if  a  case  was  with- 
drawn from  a  court  where  twelve  jurors  sat, 
and  was  given  to  a  court  where  six  jurors  only 
were  required,  whether  it  would  be  a  violation 
of  this  section  ? 


Mr.  O'CONOR  said  it  would  be,  if  it  were 
done,  but  he  did  not  believe  it  was  done. 

Mr.  STETSON  went  on  to  show  how  the  le- 
gislature had  violated  the  right  to  trial  by  jury, 
by  giving  justices'  courts  jurisdiction  over  cases 
which  formerly  belonged  to  higher  courts;  and 
he  enquired  if  the  legislature  were  thus  to  pro- 
ceed, where  the  security  of  this  right  to  the  ci- 
tizens would  be?  If  as  the  gentleman  from  New- 
York  said,  Jess  than  twelve  was  not  a  jury,  then 
the  trials  injustices'  courts  were  not  jury  trials. 

Mr.  O'CONOR  said  again  that  when  six, men 
were  added  to  justices'  courts,  something  was 
given  and  nothing  taken  away.  The  trials  were 
previously  before  the  justice  alone. 

Mr.  STETSON:  Then  the  trials  have  been 
without  a  jury  because  the  jurisdiction  of  the 
courts  above  has  been  drawn  down  to  the  jus- 
tices' courts. 

Mr.  O'CONOR  had  net  examined  the  law 
which  applied  to  the  county  courts.  But  if  it 
was  as  the  gentleman  from  Clinton  had  said,  he 
hoped  the  country  members  had  taken  care  to 
carry  with  the  enlarged  jurisdiction,  the  right  of 
trial  by  a  jury  of  twelve  men.  Whatever  the 
technicalities  of  this  section  might  be,  the  only 
practical  question  was  that  of  the  amendment  of 
Mr.  Bascom,  which  might  be  easily  decided, 
and  he  hoped  it  would  be  voted  down  without 
fur i her  delay. 

Mr.  LOOMTS  was  opposed  to  the  amendment, 
because  the  adoption  of  additional  words  were 
sometimes  of  doubtful  intent,  and  might  be  sup- 
posed to  give  the  power  only  to  extend,  when  it 
was  designed  to  limit.  In  this  case  it  designed 
to  limit  the  number,  by  giving  the  legislature 
power  over  the  matter,  and  he  hoped  the  sec- 
tion would  be  permitted  to  remain  as  it  stood. 

Mr.  RHOADES  said  that  the  debate  thus  far 
had  been  entirely  confined  to  the  legal  gentle- 
men composing  a  part  of  this  Convention.  He  re- 
garded the  subject  as  an  important  one,  and 
should  venture  to  make  a  few  remarks  explana- 
tory of  his  own  views.  The  proposition  of  the 
gentleman  from  Seneca,  (Mr.  Bascom)  had  been 
sustained  principally  on  the  ground  that  the 
number  of  jurors  should  be  reduced  for  the  pur- 
pose of  saving  expense.  Mr.  R.  said  that  there 
were  considerations  involved  in  this  question, 
aside  from  having  the  rights  of  every  individual 
preserved  by  causing  them  to  be  submitted  and 
passed  upon  by  the  judgments  of  his  peers,  and 
aside  too,  from  that  if  having  a  jury  to  stand  as 
a  shield  to  secure  the  rights  of  the  people  a- 
gainst  the  encroachments  of  the  judiciary,  and 
to  protect  them  against  the  tendency  of  this 
branch  of  the  government  to  the  exercise  of  ar- 
bitrary power,  which  far  outweigh  any  argu- 
ments in  /avor  of  diminishing  expense.  The 
jury  keep  up  and  perpetuate  an  important  union 
betweenthe  people  themselves,  and  their  courts 
of  justice.  The  jurors  are  in  truth  the  immedi- 
ate representatives  of  the  people,  in  the  adminis- 
tration of  their  judicial  affairs.  The  trial  by 
jury  allays  all  incentives  to  jealousy  and  distrust 
of  judicial  power.  The  jury  box  is  the  means 
of  bringing  a  larger  portion  of  our  citizens,  the 
mechanics  and  farmers,  into  immediate  contact 
and  connexion  with  our  courts  of  justice,  and 
makes  them  a  part  of  the  same.  It  enables 
them  to  acquire  a  knowledge  of  the  general- 
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principles  of  law—the  roles  which  exist  as  the 
foundation  of  all  good  government  and  the  mode 
and  manner  in  which  their  own  laws  are  admin- 
istered.    But  few  of  our  citizens  have  the  lime 
or  ability  to  study  the  laws  of  this  country. — 
They  have  not  the  ineans,  nor  the  books  neces- 
sary for  such  information — yet  every  man  is 
supposed  to  possess  a  knowledge  of  the  laws  of 
the  Jan  I  in  which  he  happens  to  dwell,  and  by 
the  force  and  requirements  of  these  provision? 
in  relation  to  jurors,  a  large  portion  of  our  citi- 
zens are  brought  into  a  situation  to  understand 
these  laws  and  hear  many  of  the  leading  prin- 
ciples of  constitutional,  statute  and  common  law, 
discussed  and  applied.    But  few  men  except 
those  who,  belonging  to  the  legal  profession, 
have  the  taste  and  disposition  of  their  own  ac- 
cord to  acquaint  themselves  with  the  laws  of  the 
land  beyond,  that  knowledge  which  is  necessary 
to  enable  them  in  their  own  sphere  of  action  to 
avoid   its  penalties.    They  will  not  study  its 
principles  from   the  books,   and  yet  a  great  a- 
mount  of  legal  knowledge  is  obtained  and  exists 
in  the  minds  of  a  large  portion  of  the  people  of 
this  state,  which  is  acquired  from  this  connec- 
tion with  our  courts  of  justice  in  the  capacity  of 
jurors.    The  number   who  are  now  enjoying 
these  advantages  ought  not  to  be  diminished. — 
It  is  of  great  importance  to  the  perpetuity  and 
well  being  of  our  iree  institutions,  that  the  pub- 
lic mind  should  be  well  imbued  with  a  general 
knowledge  of  the  principles  upon  which  every 
department  of  the  government  is  founded  and 
the  manner  in  which  all  are  administered.    As 
the  form  of  jury  trial  is  now  admitted  to  be  se- 
cured  by  the  old  constitution,  in  respect  to  its 
nutnbers  as  well  as  its  privileges,   he  hoped   it 
would  not  undergo  any  alteration.    He  should, 
therefore,  vote  against  the  amendment. 

Mr.  HART  moved  to   insert  the  words  "  in- 
civil  cases"  after  the  word  "  jury." 

Mr.  BASCOM  accepted  the  amendment. 
Mr.  STOW  said  if  he  understood  the  proposi- 
tion of  the  gentleman  from  Seneca,  it  was  to 
leave  power  to  the  legislature  to  prescribe  the 
number  of  jurors.  He  should  just  as  soon  think 
of  allowing  the  legislature  to  prescribe  the  num- 
ber of  which  the  legislative  body  should  consist. 
The  people  had  much  better  surrender  the  le- 
gislative halls  than  their  representation  on  ju- 
rors. No  people  could  be  free  without  this  check 
upon  the  government  against  the  improper  exer- 
cise ©f  the  laws,  or  unjust  punishment.  There 
could  be  no  question  that  the  right  of  trial  by 
jury  meant  nothing  more  nor  less  than  a  trial  by 


should  be  given  to 


twelve  men.    No   power 
make  this  number  less. 

Mr.  RUGGLES  believed  that  in  the  higher 
courts  the  number  of  twelve  jurors  should  be 
retained.  He  also  believed  that  the  legislature 
should  have  some  control  over  tnis  subject.  It 
had  long  seemed  to  him  that  if  there  was  any 
doubt  as  to  the  constitutionality  of  the  law  re- 
ducing the  number  of  jurors  in  justices'  courts, 
it  was  time  that  question  should  be  settled.  The 
legislature  should  have  that  power  if  they  have 
not.  He  was  of  opinion  that  the  principle  of 
that  law  should  be  retained.  Cases  had  occur- 
red where  twelve  men*  had  been  called  from  their 
work  to  sit  upon  a  cause  where  the  amount  in 
coai£o*ers#  ww  not  twelve  peace,    Thiswasl 


an  abuse  which  the  legislature  ihould  correct. 
This  was  necessary  not  so  much  to  protect  the 
parties  as  the  public. 

The  amendment  of  Mr.  Bascom  was  negativ- 
ed. 

Mr.  RTJGGLES  then  sent  up  the  following 
amendment  to  be  added  to  the  section: 

"  Excepting,  however,  that  in  all  cases  in  which  the 
value  in  controversy  shall  not  ext  eed  .$■— ,  the  trial  m?ty 
be  by  a  jury  of  less  than  twelve  in  number,  or  with- 
out a  jury,  as  may  be  directed  by  law." 

Mr.  BROWN  moved  to  strike  out  the  words, 
"  or  without  a  jury."  We  should  be  very  care- 
ful  how  we  tread  on  this  ground.  It  was  not 
the  amount  of  money  involved  in  a  controversy 
that  constituted  the  magnitude  of  the  cause . — 
The  greatest  principle  might  rest  upon  a  case 
where  not  more  than  twelve  and  a  naif  cents 
were  at  issue.  The  whole  revolution  in  1640 
and  1642  in  England  turned  upon  the  twenty 
shillings  ship  money  demanded  from  John  Hamp- 
den. And  the  gentleman  from  Oneida  (Mr. 
Kirkland)  had  brought  to  the  notice  of  the  ju- 
diciary committee  a  case  where  the  entire  fran- 
chises of  a  turnpike  company  depended  upon  a 
suit  where  the  amount  was  only  twelve  and  a 
half  cents. 

Mr.  KIRKLAND  followed  on  the  same  side, 
giving  the  particulars  of  the  case  referred  to  by 
Mr.  Brown.  There  were  a  vast  many  cases 
where  the  amount  in  controversy  would  be  but 
trifling  and  yet  important  principles  would  be 
involved,  and  the  right  of  trial  by  jury  should 
be  retained. 

Mr.  RUGGLES  further  explained  his  amend- 
ment, contendiug  that  it  was  not  subject  to  the 
objections  urged.  He  knew  an  instance  where 
twelve  men  were  taken  Irom  thefiejd  in  harvest 
time  and  kept  all  day  and  all  night,  when  the 
whole  amount  involved  was  less  than  twelve 
and  a  half  cents.  He  would  secure  the  public 
from  being  thus  oppiessed  by  those  who  were 
disposed  to  engage  in  vexatious  litigation.  He 
had  no  wish  to  abolish  trial  by  jury  in  every 
case,  but  to  submit  it  to  the  legislature  to  say  if 
in  cases  involving  small  amounts,  the  jury  may 
not  be  less  than  twelve  or  no  jury  at  all. 

Mr.  HARRISON  thought  they  were  wander- 
ing from  the  true  object.  The  section  first  se- 
cures the  right  of  trial  by  jury.  The  next  ob- 
ject should  be  to  secure  in  ail  criminal  cases  the 
full  number  of  twelve.  The  next  question  would 
be  to  determine  if  it  was  proper  in  all  other  ca- 
ses to  call  together  the  same  number  of  jurors. 
He  thought  a  few  words  would  be  sufficient  to 


determine  all  these  points. 

After  a  few  words  from  Mr.  JORDAN,  the 
motion  of  Mr.  Brown  was  agreed  to. 

Mr.  JORDAN  said  it  would  b*  necessary  to 
fill  the  blank  in  the  amendment  before  they 
could  determine  whether  it  would  be  proper  to 
adopt  it.  He  moved  to  fill  the  blank  with  $100. 
He  proceeded  to  comment  on  the  constitution  of 
juries  in  justices' courts.  He  said  it  appeared 
that  the  legislature  had  infringed  on  the  consti- 
tution by  reducing  the  number,  becau.*e  he  be- 
lieved the  triad  by  jury  to  be  a  definite  thing.— 
No  other  number  of  men  empanneMed  to  try  a 
cause,  but  twelve,  was  a  jury.  If  six  could  be* 
constituted  a  jury,  so  could  three  or  one.     In 


427 


8hort;  the  judge  himself  might  he  made  both 
judge  and  jury. 

Mr.  STOW  moved  to  fill  the  blank  with  $50. 
Mr.  WORDEN  thought  there  would  be  an  insu- 
perable difficulty  in  giving  application  to  this 
rule.  Did  the  gentleman  mean  to  apply  it  to  all 
the  courts  in  the  state  ?  It  would  be  difficult  in 
many  cases  to  decide  the  amount  in  controversy. 
In  looking  over  the  books  he  had  found  that 
there  were  numerous  cases  where  actions  in 
trover  turned  upon  the  right  of  property,  and 
were  decided  by  jury.  This  amendment  did  not 
appear  altogether  lawyer-like.  There  was  no 
application  of  it  to  any  particular  court ;  and 
if  intended  to  apuly  to  courts  of  record,  he  be- 
lieved  it  would  be  entirely  without  effect,  be- 
cause of  the  difficulty  to  decide  the  amount  in 
controversy.  He  certainly  thought  the  amend- 
ment should  apply  only  to  justices'  courts,  or 
otherwise  it  would  lead  to  breaking  down  one 
of  our  most  valuable  rights. 

Mr  STETSON  should  give  his  cordial  sup- 
port to  the  pending  amendment.  Wherever  there 
is  a  practical  doubt  as  to  the  constitutionality  of 
an  act,  it  was  our  duty  here  to  settle  it.  Now, 
what  was  the  practical  doubt  in  this  case  ?  ''The 
trial  by  jury,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate,"  was  the 
language  of  the  proposition.  Now,  was  it  a 
question  involving  a  certain  number  of  jurors  ? 
Gentlemen  had  contended  that  a  jury  was  twelve 
men,  and  that  it  was  unconstitutional  for  the  le- 
gislature to  reduce  the  number  ,•  but  the  legisla- 
ture had  nevertheless  done  so  in  certain  cases, 
and  the  terms  of  the  substitute  having  reference 
to  the  jurors  u  heretofore  used,"  would  maKe  it 
uncertain  and  obscure.  The  object  of  the  gen- 
tleman  frpm  Dutchess  was  to  remove  all  doubt 
Mr.  AYRAULT  said  as  this  seemed  to  be  a 
very  important  section,  upon  which  there  was 
a  great  difference  of  opinion  among  the  legal 
gentlemen  who  had  spoken,  he  moved  that  it 
should  be  passed  over,  and  the  succeeding  sec- 
tions taken  up. 

Mr.  JORDAN  wished  first  to  propose  an  a- 
mendment  that  it  might  go  over  with  the  whole 
subject ;  which  being  assented  to,  he  moved  to 
add  <o  Mr.  Ruggles'  amendment,  "  and  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil 
cases  in  the  manner  to  be  prescribed  by  law." 

Mr.  O'CONOR  thought  he  had  never  seen  so 
many  legal  gentlemen  speak  with  so  much  una- 
nimity upon  any  question  of  this  nature.  And 
he  believed  gentlemen  were  generally  ready  to 
vote,  and  he  hoped  the  section  might  be  now  fin- 
ished, so  that  so  much  of  our  labor  would  be 
got  along  with  so  far  as  the  committee  of  the 
whole  was  concerned  ;  and  if  any  radical  slip 
was  made,  it  might  be  corrected  in  Convention, 
after  a  long  pause,  as  there  must  necessarily  be 
a  pause,  for  the  reports  of  the  judiciary  commit- 
tee would  take  precedence  on  or  after  Monday. 
The  motion  to  pass  over  the  section  was  neg- 
atived. 

Mr.  NICHOLAS  said  that  it  was  generally 
conceded  here,  that  trial  by  jury  means  a  trial 
by  twelve  men,  and  that  this  has  always  be*en 
its  construction.  Now,  as  our  constitution  has 
guarantied  to  every  citizen  the  right  of  trial  by 
jury,  if  the  legislature  has  heretofore  authori- 
led  trials  in  the  court  of  the  most  limited  juris- 


diction and  made  it  peremptory  upon  our  citi- 
zens to  submit  to  a  trial  by  a  smaller  number  of 
men,  such  a  law  would  be  unconstitutional. — 
But  he  did  not  understand  past  legislation  to  be 
of  this  character.  The  right  has,  in  such  ca- 
ses, been  conceded  to  the  parties,  or  either  of 
them,  to  claim  a  trial  by  twelve  men.  He  would 
leave  this  provision  as  it  had  existed  in  the  con- 
stitution. The  legislature  may  permit  causes  to 
be  tried  by  a  smaller  number  than  twelve  menr 
provided  the  parties  acquiesce  in  such  a  trial  — 
He  hoped  this  ancient  and  invaluable  principle 
of  liberty,  the  right  of  trial  by  jury,  which  is 
well  considered  one  of  the  great  bulwarks  of 
freedom,  may  not  be  innovated  upon,  and  no 
question  of  dollars  and  cents  should  induce  a 
departure  from  this  well  defined  principle.  A 
|  few  shillings  may  involve  principles  as  import- 
J  ant,  in  the  estimation  of  a  party,  as  the  largest 
sujns  in  controversy,  and  he  would  continue  to 
every  citizen  the  privilege  of  a  trial  by  twelve 
men  when  he  declines  a  trial  by  a  smaller  num- 
ber of  men.  Mr.  N.  said  besides  the  several 
objections  already  urged  against  this  proposition 
to  allow  juries  of  reduced  numbers,  it  would  in- 
crease litigation,  and  this  we  all  wish  to  dimi- 
nish ;  it  must  multiply  appeals  to  a  higher  court, 
for  if  citizens  are  debarred  in  one  court  the  an- 
cient right  of  a  trial  by  a  jury,  that  is,  a  trial  by 
twelve  men,  they  will  not  in  many  cases  have 
the  same  confidence  in  the  decision  of  a  smaller 
number,  and  will  be  more  likely  to  carry  their 
cause  to  a  jury,  where  they  will  at  least  expeet 
a  larger  aggregation  of  intelligence  in  a  greater 
number  of  men. 

Mr.  MANN  moved  to  amend  so  as  to  except 
courts  of  record  from  the  application  of  Mr. 
Ruggles'  amendment.  But  the  Chair  ruled 
that  the  motion  was  not  now  in  order. 

Mr.  LOOM1S  said  there  was  no  need  of  sanc- 
tioning what  had  become  established  beyond  all 
change.  The  jury  trial  by  six  men  in  justices 
courts  had  been  in  vogue  for  many  years,  and 
no  court  in  this  state  would  ever  declare  it  un- 
constitutional. Mr.  L.  thought  the  committee 
had  secured  all  that  the  gentleman  from  Colum- 
bia desired  to  secure  by  the  phraseology  they 
had  adopted.  The  right  of  trial  by  jury  being 
secured,  parties  were  left  at  liberty  to  waive  the 
right.  But  if  the  rule  were  otherwise,  and  par- 
ties were  not  to  have  a  jury  trial  unless  they 
asked  for  it,  as  in  justices'  courts,  we  should 
not  have  half  the  jury  trials  we  now  had. 

Mr.  CONELY  desired  to  offer  an  amend- 
ment, but  it  was  declared  not  to  be  in  order. 

There  was  some  conversation  here  between 
Messrs.  WORDEN  and  JORDAN,  as  to  the  ne- 
eessity  of  this  amendment — Mr.  W.  saying  that 
by  ihe  law  of  winter  before  last,  parties  could 
now  waive  jury  trial. 

Mr.  HARRISON  must  repeat  that  he  thought 
it  necessary  for  the  laymen  to  come  to  the  aid 
of  the  profession  in  this  matter.  All  that  was 
wanted  was  a  constitutional  provision  sanction- 
ing the  practice  which  now  obtained  in  justices' 
courts,  of  having  six  men  only  on  a  jury— and 
then  leave  legislation  to  adapt  itself  to  the  rule. 
He  would  merely  extend  the  provision  to  tbe 
new  courts  to  be  formed  under  this  constitution. 
He  had  a  great  reverence  for  Magna  Charta;  but 
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that  would  not  prevent  him  front  adapting  it  to 
the  existing  state  of  things. 

Mr.  VAN  SCHOONHOVEN  could  not  find 
the  authority  by  which  it  could  be  proved  that 
a  jury  always  meant  just  exactly  twelve  men. — 
There  was  nothing  said  about  it  in  any  Consti- 
tution, nor  in  any  elementary  work  that  had 
been  consulted.  But  if  there  was  any  doubt  a- 
bout  it,  he  would  say  that  a  petit  jury  should 
consist  of  twelve  men  in  all  courts  of  record,  and 
that  in  other  courts,  the  number  should  be  de- 
termined by  law.  If  it  was  left  to  the  legisla- 
ture to  extend  the  jurisdiction  of  justices  of  the 
peace,  it  could  also  be  safely  left  to  them  to 
determine  the  number  of  jurors. 

Mr.  SWACKHAMER  hoped  the  amendments 
offered  by  Messrs.  Jordan  and  Ruggles,  and 
as  many  as  might  be  offered  by  other  legal  gen- 
tlemen, would  be  adopted,  and  that  then  they 
would  ail  be  voted  down,  and  we  should  come 
back  to  some  simple,  practical,  common  sense 
provision.  He  contended  that  the  section,  as  it 
had  been  reported  by  the  committee,  was  abun- 
dantly sufficient.  It  simply  asserted  that  the 
right  of  trial  by  jury  should  remain  inviolate 
forever.  That  was  so  plain  that  "  he  who 
runs  may  read"  and  understand.  We  had 
amendments  enough  offered  to  make  a  large 
book.  All  this  would  encourage  litigation.  He 
was  in  favor  of  abolishing  the  collection  of  debts 
in  courts  of  law.  Let  that  rest  upon  the  hones- 
ty and  integrity  of  the  man,  and  not  upon  such 
uncertain  justice  as  was  now  obtained  in  our 
courts  of  law.  He  was  opposed  to  this  eternal 
dragging  in  of  the  common  law.  To  follow  out 
that,  we  must  wade  through  books  enough  to 
fill  this  hall  and  then  have  as  many  opinions  as 
lawyers  and  as  many  decisions  as  judges.  He 
would  have  the  laws  plain  and  easy  to  be  un- 
derstood. We  had  spent  the  whole  morning  in 
the  discussion  between  legal  gentlemen  as  to  the 
meaning  of  the  words  '*  heretofore  used"  and 
"  trial  by  jury,"  and  we  had  had  cases  carried 
up  from  the  lowest  to  the  highest  court  to  as- 
certain the  meaning  of  these  words.  He  would 
not  incorporate  any  such  ambiguity  in  the  fun- 
damental law  of  the  land. 

Mr.  JORDAN  asked  if  it  was  order  to  with- 
draw his  amendment.  He  did  not  want  his  pet 
lamb  brought  into  the  fiock,  that  its  throat  might 
be  cut  with  the  rest.  [Laughter.]  He  with- 
drew his  proposition  for  the  present. 

Mr.  HOFFMAN  had  yet  to  learn,  with 
his  friend  from  Kings  (Mr.  Swackhamer)  the 
great  use  in  civilized  society  of  laws  for  the  col- 
lection of  debts.  If  he  had  yet  to  learn,  that  a 
very  cursory  glance  over  the  face  tof  the  earth  at 
the  nations  when  no  such  system  existed  to  sa- 
tisfy him  where  we  should  come  to  if  we  were 
mad  enough  to  abandon  a  sound  system  of  law 
for  the  collection  of  debts.  All  Asia — nearly 
the  half  of  Evrope— told  him  what  the  conse- 
quences would  be  of  abandoning  that  system — 
one  man  a  prince  or  master,  the  mass  slaves. — 
That  was  the  history  of  mankind  when  no  sound 
system  existed  for  the  collection  of  debts  And 
Mr.  H.  hoped  his  friend  from  Kings,  before  he 
finished  his  education  on  th?t  subject,  would 
take  the  pains  to  look  at  all  the  consequences, 
for  Mr.  H.  knew  him  well.  He  knew  that  in 
Ms  heart,  there  was  nothing  on  God's  earth  that 


he  would  abhor  more  than  the  consequences  that 
would  inevitably  result  from  his  own  proposi- 
tion. 

Mr.  SWACKHAMER  had  not  decided  on  the 
subject.    He  merely  threw  it  out. 

Mr.  HOFFMAN  believed  his  friend  had  not 
decided,  and  did  only  throw  it  out.  To  come 
to  the  question  here  : — The  labors  of  the  Con- 
vention, whether  successful  or  not  on  this  sub- 
ject, were  well  worthy  of  it.  He  held  that  the 
trial  by  jury  was  not  only  the  palladium  of  li- 
berty, as  constituting  in  the  strong  sense  of  the 
English  law,  the  shield  of  the  subject  against 
the  fixed  magistrates  of  the  Crown  ;  but  he  held 
that  it  was  the  great  school  of  civil  wisdom  in 
any  free  country — which  more  than  all  other 
schools  put  together,  taught  practical  lessons 
of  liberty  and  freedom.  .Hence  he  desired  that 
this  part  of  the  constitution  should  be  fixed  and 
definite.  But  he  differed  from  the  constitu- 
tional lawyers  who  had  expressed  an  opinion  on 
the  subject.  He  believed  it  was  an  entire  mis- 
take to  suppose  that  a  jury  implied  twelve.— 
The  highest  jury  known  to  the  common  law — 
the  jury  that  decided  the  right  to  all  real  es» 
tate — was  a.  jury  not  of  twelve  but  of  sixteen 
freeholders,  to  use  the  language  of  the  day. — 
Sixteen  knights  was  the  language  of  the  milita- 
ry age  in  which  it  had  its  origin.  Ordinarily, 
however,  in  the  king's  courts  of  record,  a  jury 
meant  twelve  men.  He  was  not  able  to  re- 
collect whether  in  any  important  tribunal  in 
Great  Britain,  a  jury  of  less  than  twelve  was 
employed.  But  in  most  of  the  minor  causes, 
there  were  no  jurors  called.  As  to  our  own 
constitution  of  '77,  Mr.  H.  said  its  framers 
knew  what  had  been  the  fixed,  practical  con- 
struction of  the  word  jury — legislation  and  the 
courts  had  given  it  the  construction  it  had  re- 
ceived— and  this  section  as  reported,  was  as  de- 
finite and  certain  as  you  could  well  make  it. — > 
The  only  other  question  was  the  one  sought  to 
be  settled  by  the  amendment  of  the  gentleman 
from  Columbia.  The  right  of  trial  by  jury,  Mr. 
H.  insisted,  was  not  only  the  right  of  the  per- 
son to  be  tried,  but  the  right  of  the  citizen  to 
be  a  juror.  It  was  his  right  to  sit  in  judgment 
on  the  controversies  of  his  fellows.  It  was  a 
right,  in  his  judgment,  more  important  than  the 
right  of  suffrage  itself.  And  he  would  as  soon 
expect  to  hear  a  rational  man  complain  that  he 
was  obliged  to  breathe  in  order  to  live,  as  that 
he  was  obliged  to  use  care  and  circumspection 
in  order  to  be  free  : — that  he  was  not  divested 
of  the  duty  which  freedom,  under  God,  imposed 
on  everything  human — as  to  hear  him  com- 
plain of  the  burthen  of  being  a  juror.  It  was, 
under  God,  the  highest  power  that  man  could 
exert.  Let  no  man  iu  free  America  yield  with- 
out a  struggle  his  right  to  be  a  juror.  It  was 
his  shield  and  defence  against  the  partiality  and 
oppression  of  the  fixed  magistrates  of  the  gov- 
ernment. There  might  be  a  question  whether, 
under  the  section  as  reported,  parties  would 
have  the  right  to  abandon  this  mode  of  trial. — 
If  the  Convention  thought  they  would  have 
that  right,  the  amendment  ought  to  be  adopted. 
It  was,  he  confessed,  an  invasion  of  the  gene- 
ral right  of  the  citizen  to  be  a  juror.  But,  as 
a  choice  of  difficulties,  he  should  vote  with  the 


429 


gentleman  from  Columbia,  to  allow  parties,  by- 
mutual  consent,  to  dispense  with  a  jury. 

Some  further  explanation  followed  between 
Messrs.  SWACKHAMSR  and  HOFFMAN. 

Mr.  JORDAN  withdrew  his  amendment  for 
the  time  being. 

Mr.  RUGGLES  accepted  the  amendment  of 
Mr,  Mann,  but  his  entire  proposition  was  re- 
jected. 

Mr.  KINGSLEY  moved  fo  amend,  so  that  the 
legislature  might  prescribe  that  in  justices' 
courts  a  jury  might  consist  of  six  persons. — 
Lost.  * 

Mr.  JORDAN  offered  his  amendment  that 
trial  by  jury  might  be  waived  on  the  consent  of 
parties. 

Mr.  KIRKLAND  urged  that  the  amendment 
was  entirely  unnecessary.  Could  there  be  any 
right  that  a  party  could  not  waive.  Could  not  a 
party  withdraw  his  plea  and  confess  judgment? 
Could  not  a  criminal  plead  guilty  ?  Mr.  K. 
cited  a  case  in  Wendell,  which  sustained  fully 
his  position. 

Mr.  STETSON.  But  can  the  judge  waive 
the  trial  of  a  question  of  fact? 

Mr.  HARRIS  fully  concurred  in  the  view  of 
this  question  taken  by  Mr.  Kirkland.  This 
amendment  was  unnecessary.  He  thought  the 
constitution  as  it  now  stood  abundantly  suffi- 
cient. 

Mr.  JORDAN  said  the  question  involved  not 
merely  the  right  of  parties,  but  of  the  judge. — 
Couid  he  under  the  constitution,  be  made  to  go 
on  and  try  the  case  without  a  jurj?  Or  could 
the  legislature  require  it  of  him!  Mr.  J.  went 
on  to  insist  that  the  term  jury  meant  twelve 
men,  and  that  the  gentleman  from  Herkimer, 
in  talking,  about  a  grand  assize  of  twenty- four 
knights  girt  about  with  swords  and  glittering  in 
armor,*  he  was  talking  about  as  different  a  thing 
as  if  he  had  descanted  on  a  grand  inquest  of 
twenty-four,  or  a  jury  of  twenty  men  on  some 
road  case.  He  challenged  that  gentleman  to 
a  single  case  under  the  common  law  where  there 
even  was  a  tribunal  for  the  trial  of  matters  of 
fact,  except  a  jury  of  twelve.  Cut  loose  from 
the  trial  by  jury,  and  there  would  be  no  court 
bound  to  proceed  to  a  trial,  without  some  such 
provision  as  this. 

Mr.  TAGGART  alluded  to  the  fact  that  now 
hundreds  of  cases  had  to  be  submitted  to  the 
formality  or  force  of  a  jury  trial,  when  there 
was  no  defence,  and  when  the  amount  of  prin- 
cipal and  interest  only  on  a  note  was  to  be  cal- 
culated. And  he  asked,  if  Ihe  legislature  had 
power  to  remedy  that,  why  it  had  not  been  done. 

Mr.  KIRKLAND  replied  that  that  was  not  for 
him  to  say.  That  they  had  power  to  apply  a 
remedy,  there  could  be  no  doubt. 

Mr.  WORDEN  called  for  the  reading  of  the 
Statute  to  which  he  alluded,  allowing  parties  by 
consent,  to  waive  a  jury  trial — and  it  wis  read. 

Mr.  PERKINS  expressed  his  objections  to 
compelling  judges  to  try  all  issues  of  fact  that 
parties  might  incline  to  throw  upon  them. 

Mr.  J.  J.  TAYLOR  remarked  that  in  the  ju- 
diciary article  there  was  a  provision,  requiring 
the  consent  of  a  judge  to  try  a  cause.  With 
some  such  modification,  he  hoped  the  amend- 
ment would  be  adopted.  In  a  large  proportion 
of  ejectment  cases,  the  jury  were  mere  automa- 


tons, sitting  there  to  sanction  or  allow  the  de- 
cisions of  the  judge  to  be  recorded. 

Mr.  O'CONOR  believed  the  legislature  had 
the  power  to  do  all  that  was  intended  to  be  pro- 
vided for  here.  At  the  same  time,  this  trial  by 
jury  was  a  sacred  thing,  and  it  was  not  a  mat- 
ter of  course  that  legislators  would  touch  it  at 
all,  unless  there  was  some  such  provision  in  the 
constitution.  He  suggested,  however,  that  it 
should  be  without  the  consent  of  the  judge.  He 
would  have  them  bound  by  law,  without  the  ar- 
bitrary power  to  consent  or  not  to  the  trial  of  a 
cause.  The  legislature  could  give  as  a  general 
rule  on  the  subject,  such  as  the  public  interest 
might  demand  and  fair  towards  the  judiciary. 

Mr.  KIRaLAND  still  urged  that  this  amend- 
ment was  entirely  superfluous — the  legislature 
under  the  original  section,  would  have  all  pow- 
er over  the  subject. 

Mr.  Jordan's  amendment  was  agreed  to. 

Mr.  BRUNDAGE  had  supposed  that  when 
the  constitution  secured  to  every  man  the  right 
of  trial  by  jury,  that  that  was  the  amount  of 
the  provision,  and  that  the  particular  manner  of 
conducting  these  trials  was  left  to  the  legislature 
for  their  regulation.  But  suggestions  had  been 
thrown  out  that  the  trial  by  jury,  according  to 
common  law  construction,  implied  twelve  men. 
Still,  he  understood  the  rule  to  be  that  the  sta- 
tute law,  when  in  conflict  with  the  common 
law,  was  paramount,  and  that  of  course,  this 
matter  of  the  number  of  jurors,  whatever  might 
be  the  common  law  rule,  was  under  the  control 
of  the  legislature.  Again  the  rule  of  law  by 
which  jurors  in  justices'  courts  were  limited  to 
six  had  been  so  long  in  practice  and  so  long  ac- 
quiesced in,  that  it  in  itself  became  a  part  of  the 
common  law.  That  there  were  evils  growing 
out  of  the  abuse  of  the  trial  by  jury,  there  was 
no  doubt,  and  there  was  as  little  doubt,  in  his 
judgment,  that  they  were  certainly  within  the 
reach  of  legislation,  by  regulations  as  to  the 
causes  and  number  of  challenges.  He  alluded 
to  cases  before  the  higher  courts.  He  was  aware 
of  evils  existing  in  jury  trials,  before  magis- 
trates— but  he  had  never  been  able  to  devise  a 
remedy  for  them.  Mr.  B.  concluded  by  moving 
to  add  a  provision  giving  the  legislature  power 
to  prescribe  the  qualifications,  compensation, 
and  number  of  jurors,  and  the  causes  and  num- 
ber of  challenges. 

The  amendment  was  lost. 

Mr.  BROWN  offered  the  following  as  a 
5th  section  : — 

§  5.  The  legislature  shall  have  no  power  to  pass  any 
law  to  defeat  or  in  any  wise  affect  the  recovery  of  the 
money  mentioned  in  negociable  paper,  upon  the  ground 
of  usury,  wheie  sued  paper  is  he  d  by  a  person  who 
has  received  the  same  in  good  faith,  for  a  valuable 
consideration,  and  without  actual  notico  of  such  usury. 

After  a  few  remarks  from  Mr.  RICHMOND 
in  opposition,  this  section  was  rejected. 

The  5th  section  was  then  agreed  to,  as  fol- 
lows : — 

$  5.  Excessive  bail  shall  not  be  reauired,  nor  exces 
sive  fines  imposed;  nor  cruel  nor  unusual  punishments 
inflicted. 

The  6th  section  was  read  as  follows  :— 

$  6.  The  free  exercise  and  enjoyment  of  religious  pro* 
fession  and  worship,  without  discrimination  or  prefer 
ence,  shall  forever  be  allowed  in  this  state  to  all  rntn 
k  kind;  but  the  liberty  of  conscience  hereby  secured  shal 


430 


apt  bt  so  construed  as  to  excuse  acts  of  licentiousness, 
or  justify  practices  incoasis.ent  with  the  peace  or 
safety  of  this  stue. 

Mr,  HARRIS  moved  to  add  after  the  word 
"  mankind,"  the  following  : —  ^ 

ft  And  the  legislature  shall  provide  by  law  for  the  el- 
fectnal  protection  of  the  rights  of  conscience,  so  that 
in  the  exercise  thereof,  no  person  shall  sufl'er  in  person 
or  estate." 

Mr.  H.  said  he  offered  this,  having  reference 
to  a  class  of  Christians  in  our  state,  who  were 
very  respectable  in  number  and  among  the  best 
class  of  our  citizens.  He  referred  to  the  Sev- 
enth Day  Baptists,  so  called.  They  had  been 
subjected  to  embarrassing  harrassments  by  ill- 
disposed  persons,  who,  by  selecting  Saturday, 
their  Sabbath,  as  the  day  to  bring  suits  against 
them,  in  that  way  very  often  inflicted  serious  in- 
jury upon  them  unless  they  would  forego  their 
rights  of  conscience.  The  legislature  had  here- 
tofore refused  to  take  action  for  their  protection 
and  this  was  only  intended  to  require  them  to 
legislate. 

The  amendment  was  adopted. 

Mr.  CORNELL  moved  to  strike  out  the  sixth 
section,  and  insert  in  lieu  thereof  the  following: 

«  The  mind  being  by  nature  free,  all  men  have  an  in- 
herent, unalienable  and  indefeasible  right  to  the  full 
and  free  exert lse  of  the  faculties  thereof;  and  to  form, 
hold  nnd  utter  opinions  upon  all  subjects  The  free 
exercise  and  enjoyment  t  i  religious  profession  and 
worship,  without  discrimination  or  preference,  shall 
not  be  infringed;  but  no  man  shall  be  compelled  to  at- 
tend or  support  any  religious  worship,  place  or  minis- 
try, of  any  name,  nature  or  description  whatever;  ex- 
cept to  fulfil  a  contract  to  give  pecuniary  support,  vol- 
untarily and  freely  made;  nor  enforced,  restrained,  mo- 
lested or  burthened  in  mind,  body  or  goods;  nor  other- 
wise suffer  on  account  or  in  consequence  of  any  creed, 
opinion  or  belief,  touching  matters  of  religion,  philoso- 
phy or  other  subjects;  nor  shall  the  same  in  any  wise 
diminish,  enlarge  or  affect  his  political  or  civil  capa 
city,  competency  or  duty.  But  the  liberty  of  conscience 
hereby  secured  to  all  mankind  within  this  state,  shall 
not  be  so  constructed  as  to  excuse  acts  of  licentious- 
ness or  justify  practices  inconsistent  with  the  peace 
and  safety  of  this  state  " 

This  was  negatived. 

Mr.  TAGGART  moved  to  insert  after  the 
word  "mankind": — 

'*  And  no  person  shall  be  deprived  of  any  right  or 
provision,  or  rendered  incompetent  as  a  witness,  on 
account  of  his  religious  belief  or  unbelief." 

Mr.  T.  briefly  explained  that  his  main  object 
was  to  abolish  the  law  which  declared  persons 
holding  certain  opinions  from  being  a  witness. — 
He  desired  to  see  such  objections  apply  to  the 
credibility,  not  the  competency  oC  the  witness. 
[A  voice—"  Rather  leave  that  to  the  legisla- 
ture"]. Mr.  T.  replied  that  it  had  been  left  to 
the  legislature  these  two  hundred  years,  and 
they  had  not  attended  to  it. 

Mr.  BAKER  remarked  that  this  precise  ques- 
tion had  been  referred  to  a  committee  which  had 
not  yet  reported  on  it. 

Mr.  TAGGART  appreciated  the  advice — but 
in  his  judgment,  this  was  the  time  and  place  for 

The  amendment  prevailed. 

Mr.  DANFORTH  here  sent  up  the  following 

being  a  transcript,  he  remarked,  of  a  section 

jn  the  old  constitution  :— 

ft  Whereas  the  ministers  of  the  gospel  are,  by  their 
profession,  dedicated  to  the  service  of  God,  and  the 
«ure  of  soul*,  and  ought  not  to  be  diverted  from  the 
great  duty  of  their  functions)  therefore  no  minister  of 


the  gospel  ot  priest  of  any  denomination  whatever, 
shall  at  any  time  hereafter  under  any  preence  or  des- 
cription whatever,  be  eligible  to  or  capable  ot  holding 
any  civil  or  military  office  or  place  within  this  state. *' 

Mr.  PATTERSON  had  supposed  the  time  had 
gone  by  when  any  class  of  citizens  was  to  be 
proscribed.  He  thought  we  should  extend  equal 
rights  to  all.  Why  should  these  persons  be  ex- 
cluded ?  Would  our  liberties  be  endangered  by 
placing  clergymen  on  a  par  with  other  profes- 
sional men  ?  He  would  give  them  equal  rights 
and  subject  them  to  the  same  burdens  as  other 
citizens.  He  would  allow  them  to  hold  office,  if 
the  people  willed,  and  would  repeal  the  law  ex- 
empting them  from  taxation. 

Mr.  SALISBURY  followed  on  the  same  side. 
As  to  the  exemption  from  taxation, Mr.  S.  point- 
ed out  the  practical  operation  of  the  law.  Many 
Mormons  had  availed  themselves  of  this  ex- 
emption by  ordination  of  their  own  sort.  He 
would  repeal  that  law  and  also  wipe  out  from 
the  constitution  the  odious  distinction  which  had 
hitherto  been  kept  up  in  that  instrument. 

Mr.  TAGGART  also  objected  that  it  placed 
a  large  class  of  citizens,  of  the  highest  charac- 
ter, on  a  footing  with  the  felons  condemned  to 
state  prison.  He  also  objected  to  the  distinction 
made  by  law  in  regard  to  clergymen,  in  exempt- 
ing them  from  taxation-  This  perhaps  was  de- 
signed as  an  equivalent  for  the  constitutional 
disqualification,  and  from  regard  to  the  profes- 
sion, if  for  nothing  else,  should  be  abrogated. 
It  did  them  no  benefit,  but  was  applied  to  a 
class  who  assumed  the  garb  of  ministers  for  the 
mere  purpose  of  being  exempt  from  taxation. 
He  had  been  informed  since  he  came  here,  that 
in  one  town,  there  were  seventeen  persons  ex- 
empt from  taxation,  on  account  of  their  being 
believed  as  ministers  of  the  gospel,  not  more 
than  six  of  whom  ever  exercised  the  functions 
of  that  office. 

Mr.  CROOKER  said  that  he  differed  alto- 
gether  from  the  gentlemen  who  had  preceded 
him  in  this  debate.  He  was  in  favor  of  the 
section  proposed  by  the  gentleman  from  Jeffer- 
son. He  believed  that  there  was  no  section  of 
our  present  constitution  which  had  been  more 
carefully  considered  or  more  deliberately  adopt- 
ed than  the  one  which  it  was  now  proposed  to 
reinstate.  It  was  inserted  for  wise  and  patri- 
otic  purposes  by  the  eminent  statesmen  who 
composed  the  Convention  of  1821.  The  wisdom 
of  the  prohibition  it  contained  had  never  been 
called  in  question.  Both  the  people  and  the 
priesthood  have  been  content  with  its  provi- 
sions. Its  effect  was  conservative,  and  most  ar- 
dently do  I  hope  that  in  this  particular  we  shall 
leave  the  constitution  as  we  found  it.  No  man 
had  a  greater  respect  for  the  profession  in  ge- 
neral than  himself.  But  it  must  be  remembered 
that  priests  were  but  men.  That  they  possess- 
ed the  ambition  and  pride  incident  to  humanity. 
That,  like  other  men,  they  were  divided  into 
two  classes— the  pure  and  the  impure.  He  be. 
lieved  that  as  many  knaves  were  to  be  found  in 
clerical  robes,  in  proportion  to  their  numbers, 
as  in  any  other  class  of  citizens.  He  would 
frankly  confess  that  he,  for  one,  was  jealous  of 
the  power  and  influence  of  the  priesthood.  It 
was  perhaps  true,  that  as  long  as  bo  many  aud 
various  denominations  existed,  and  while  the 
thousand  sectarians  continued  to  battle  the  frag- 
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ments  of  each  other's  faith,  that  no  great  danger 
of  any  attempt  to  unite  church  and  slate eoukl 
be  apprehended.  Their  divisions  now  consti- 
tuted our  security  against  such  an  aFternative. 
But  times  and  circumstances  may  materially 
change.  The  love  of  office  and  the  lust  of  pow- 
er may  serve  as  a  chain  to  draw  and  bind  them 
together.  From  his  own  observa'ion,  he  did 
not  believe  them,  as  a  class,  to  be  safe  deposi- 
tories of  power.  Their  peculiar  calling,  if  it 
was  followed  as  it  should  be,  most  eminently 
unfitted  them  for  the  duties  of  legislaion  and 
administering  the  laws  in  secular  offices  with 
impartiality.  It  was  well  known  that  now, 
restricted  as  they  are,  they  wielded  in  our 
local  elections  a  tremendous  power.  And  it 
was  equally  certain  that  their  influence  was 
not  always  well  and  wisely  directed.  He  de- 
sired to  confine  them  to  the  proper  and  legiti- 
mate duties  of  the  holy  calling  they  have 
chosen.  He  believed  it  was  wisdom  to  keep 
them  free  and  unspotted  from  the  defilements 
of  political  ambition.  He  did  not  believe  that 
a  single  pious  and  high-minded  priest  in  the 
state  desired  the  abrogation  of  this  provision. 
Ministers  of  this  character  were  willing  to  be 
set  apart  for  the  service  of  God  and  the  offi- 
ces of  religion.  It  tended  to  keep  their  eyes 
fixed  on  the  glories  of  another  world.  Upon 
them  it  operated  not  as  a  restriction  but  as  a 
shield  against  the  force  and  power  of  tempta- 
tion. The  provision  of  the  constitution  was 
necessary  for  the  protection  of  the  clerical  pro- 
fession. He  did  not  wish  to  do  anything  that 
might  tend  to  lessen  or  destroy  the  sacredness 
of  the  priestly  office.  If  you  destroy  this  restric- 
tion you  confer  no  benefit  or  boon  upon  the  va- 
luable portion  of  the  clergy.  They  will  be  con- 
tent with  their  dedication  to  God  and  the  cure 
of  souls.  They  will  never  consent  to  become 
candidates  for  office  while  they  are  true  minis- 
ters of  a  pure  gospel.  The  corrupt  and  the  vi- 
cious of  the  clergy  alone  would  seek  to  reach 
official  stations.  Have  we  not  enough  of  cor- 
ruption now  in  our  political  scrambles  for  offi- 
ces, without  throwing  the  priesthood  into  the 
arena.  The  love  of  office  and  power  had  many 
and  strong  temptations  for  the  human  mind,  and 
the  purest  priests  had  the  passions  and  ambi- 
tions of  men  like  ourselves.  Was  it  wise  to  invite 
a  holy  and  high-minded  ministry  to  mingle  in 
the  corrupting  conflicts  of  our  political  elections. 
Would  it  not  hazard  the  sacredness  of  their  pie- 
ty and  soil  their  robes  of  office.  He  implored 
gentlemen  to  pause  and  reflect.  Will  not  the 
destruction  of  this  protective  provision  not  only 
endanger  the  freedom  of  elections  but  also  tend 
to  degrade  the  priestly  office  and  character. — 
It  is  said  that  this  restriction  puts  the  priest  up- 
on a  level  with  the  convict.  This  cannot  be 
true.  The  priest  is  allowed  the  privilege  of  the 
ballot  of  which  the  convict  is  deprived.  The 
prohibition  of  the  right  of  suffrage  to  the  con- 
vict is  the  result  of  his  crime.  It  is  forced  up 
on  him,  and  there  is  no  way  of  escape  by  his 
own  act  from  the  privation.  Not  so  with  the 
clergy.  By  them,  the  prohibition  is  assumed 
by  their  own  voluntary  act.  They  choose  their 
profession  with  a  full  knowledge  of  its  terms 
and  disabilities.  There  is  no  force  in  the  case:. 
Neither  is  there  any  thing  of  imputation  in  the 


restriction.  We  assign  them  a  higher  and  holi 
er  function.  We  but  say  to  them  that  so  long 
as  they  remain  dedicated  to  their  holy  calling, 
we  intend  to  keep  them  free  and  aloof  from  the 
corrupting  influence  and  miserable  scrambles 
for  office  and  power.  Have  we  not  always  re- 
strained our  high  judicial  officers,  and  others  in 
the  same  way,  in  order  to  keep  the  channels  of# 
justice  pure  and  above  suspicion  Anl  is  it  not 
proper  as  rigidly  to  guard  those  who  are  set 
apart  for  the  cure  of  souls,  as  the  judges  who 
watch  over  the  right  of  property.  The  certain 
tendency  of  the  restriction  was  to  keep  them 
pure  and  unspotted  from  the  world.  It  kept 
their  profession  safe  above  the  storms  of  politi- 
cal turmoil,  and  saved  them  from  the  strong  and 
alluring  temptations  to  which  they  would  other- 
wise  be  exposed.  It  kept  the  vile  from  assu- 
ming the  robe.  It  was  the  safeguard  of  religion 
itself  against  the  tide  of  corruption,  that,  du- 
ring political  struggles,  overspread  the  land.  If 
he  should  find  a  clergyman  whodesked  to  enter 
the  field  of  political  warfare,  he  should  consid- 
er it  strong  evidence  that  he  was  unfit  for  the 
station  he  held.  If  any  such  priests  desired  to 
get  relieved  from  the  restriciioos,  it  was  always 
in  his  power  to  do  so.  They  have  nothing  to  do 
but  cast  aside  the  priestly  robe.  They  could 
thus  by  their  own  act  render  themselves  eligi* 
ble  to  all  the  offices  and  honors  of  the  state.  It 
was  safe  to  continue  the  conservative  principle 
of  the  section;  and  if  he  stood  alone,  his  vote 
would  be  recorded  in  favor  of  continuing  the  re- 
striction. 

Mr.  DANFOJtTH  did  not  design  to  kindle  up 
this  fire,  when  he  transcribed  this  section  from 
the  present  constitution.     But  the  debate  having 
taken  the  turn  it  had,  he  felt  called  upon   to 
make  a  few  remarks,  and  especially  to  repel  the 
intimation  that  he  undervalued  the  ministers  of 
the  gospel.    He   had  no  idea   of  classing  them 
with  felons,  outlaws  and  outcasts,  as  the  gen* 
tleman  from  Genessee  seemed  to  imagine.    This 
was  not  the  estimation  in  which  he   held  this 
distinguished    and  venerated  class   of  men  — 
There  was  no  class   whom  he  regarded   with 
more  respect  and  deference.     The  reasons  why 
he  would  not  have   them  eligible  to  civil  office, 
was  expressed  in  the  section  he  had  sent  to  the 
chair.    They  were  by  profession  devoted  to  the 
service  of  God  and  the  cure  of  souls.    That  Was 
reason  sufficient  why  they  should  be  excluded 
from  a  participation  in  our  political  strifes.    But 
there  were  higher  considerations.  To  them  Were 
commuted  the  culture  of  the  mass  6f  mind  that 
was  soon  to  occupy  our  places  in  society  and  in 
official  stations.     There  was  a  supreme  ruler  of 
the  universe.    These  men  professed  to  be   his 
ministers — special  teachers  of  Truth  which  he 
had  given  us  to  enlighten  our  path  through  this 
wilderness   world.     We   invited  them  to  come 
here  each  day  at   the  opening  of  our  sessions, 
and  invoke  the  blessing  of  God  on  us.    That 
was  a  virtual  recognition  of  their  high  and  honor- 
able  station.  He  trusted  no  man  would  impute  to 
him  a  disposition  to  lower  and  degrade  it.  As  far 
as  his  knowledge  extended  of  this  class  of  mefi, 
he  never  had  known  one  of  them  express  a  de- 
sire to  be  recognised  as  politicians,  or  a  willing- 
ness' to  come  into  Our  political  strifes.    That 
they  did  sometime*  tfxerete*  the  elective  fraa- 
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chise,  was  true  j  and  it  was  their  undoubted 
right  and  duty  to  aid  in  elevating  to  high  places 
those  whom  they  regarded  as  best  calculated  to 
administer  the  government.  But  all  who  valued 
rightly  the  importance  of  their  ministration,  and 
the  salutary  influence  which  their  example,  not 
less  than  their  services,  were  calculated  to  exert 
— would  not  desire  to  see  them  in  the  political 
arena,  mingling  in  the  active  duties  of  a  politi- 
cal campaign,  and  themselves  the  candidates  of 
diflereat  parties,  for  party  favor.  Much  less 
ought  We  to  incite  by  such  a  course,  the  slight- 
est approach  to  that  union  of  church  and  state, 
which  had  been  found  to  be  so  fruitful  of  evil  in 
other  countries,  to  both.  If  he  was  rightly  in- 
formed, this  very  article  was  drawn  by  the  hand 
of  the  distinguished  President  Nott,  of  Union 
College.  He  considered  it  essential  to  the  influ- 
ence of  the  ministry.  This  was  the  testimony 
of  one  of  this  profession,  to  the  importance  of 
this  exclusion.  So  far  as  he  knew,  it  was  de- 
sired by  the  clergy  themselves.  There  might, 
however,  be  among  them,  those  who  were  am- 
bitious of  political  as  well  as  ecclesiastical  hon- 
ors ;  and  he  trusted  this  Convention  would  re- 
tain a  provision,  under  which  we  had  lived  for 
a  quarter  of  a  century. 

Mr.  A.  W.  YOUNG  was  truly  rejoiced  to  find 
that  the  committee  who  reported  this  article  had 
a  sufficient  regard  for  equal  rights  as  to  leave 
out  this  section  which  it  is  now  proposed  to  re- 
instate. For  this  they  were  entitled  to  his  thanks. 
We  had  been  told  that  this  class  did  not  ask  for 
the  repeal  of  this  prohibition.  Who,  he  would 
ask,  were  to  judge  of  that?  If  they  were  as 
good  men,  as  had  been  alleged,  certainly  there 
was  no  necessity  to  exclude  them  by  a  constitu- 
tional provision.  It  was  also  said  their  calling 
was  such,  that  they  could  not  inform  themselves 
on  political  subjects.  Mr.  Y.  knew  of  many 
from  we  we  might  well  learn  lessons  of  states- 
manship.   It  was  the  duty  of  all  to  inform 


themselves  of  the  policy  of  government,  so  that , 
they  could  vote  understandingly.  Mr.  Y.  ob-  : 
jected  to  this  for  a  further  reason.  It  would  be 
holding  out  a  bribe  for  bad  conduct.  Put  this 
in  the  constitution  and  it  would  be  saying  in  fact 
that  if  a  clergyman  would  only  become  so  bad 
that  he  was  unfit  to  act  as  clergyman,  he  might 
then  hold  office.  He  did  not  say  that  a  clergy- 
man could  discharge  the  duties  of  his  office  and 
at  the  same  time  hold  a  seat  in  the  legislature. 
But  there  were  many  offices,  like  that  of  inspec- 
tor of  schools  the  duties  of  which  they  could 
well  discharge.  As  to  the  exploded  doctrine 
that  this  would  be  a  union  between  church  and 
state,  that  was  too  stale  to  rest  a  word  of  argu- 
gument  upon.  Neither  could  he  see  much 
soundness  in  the  objection  that  they  were  too 
too  holy  to  mingle  in  political  scenes. 

Mr.  BURR  moved  to  amend  by  inserting 
"  practising  physicians."  It  was  very  inconve- 
nient to  him  to  have  his  family  doctor  taken  a- 
way  by  his  duties  in  the  legislature.  He  should 
like  to  make  a  speech  on  this,  but  he  was  too 
hungry. 

Mr.  STOW  wanted  to  add  <{  practising  law- 
yers." 
Mr.  BURR  assented. 

Mr.  CROOKER  also,  adding  that  we  had  en- 
ough of  them  here. 

Mr.  JORDAN  thought  it  would  be  well  to  add 
"  surveyors." 
Mr.  BURR  had  no  objection. 
Mr.   SHEPARD   thought  we  were  making 
ourselves  ridiculous  and  moved  to  rise  and  re- 
port. 

Two  votes  were  taken  on  this,  but  no  quorum 
voted  either  time. 

The  CHAIR  then  rose  and  reported  that  fact 
to  the  Convention. 

Mr.  CROOKER  moved  to  adjourn.    Agreed 
to,  ayes  41,  noes  24. 
Adjourned  to  9  o'clock  on  Monday  morning. 


MONDAY,  AUGUST  10. 


Prayer  by  Rev.  Mr.  Morrow. 

Mr.  BOUCK  presented  a  petition  relating  to 
the  unfinished  public  works,  canals  and  canal 
tolls.  Referred  to  the  committee  of  the  whole 
having  that  subject  in  charge. 

Mr.  J.  J.  TAYLOR  presented  a  remonstrance 
from  the  Owego  Academy  against  depriving  col- 
leges and  academies  of  a  share  of  United  States 
deposite  fund. 

Mr.  CLARK  presented  a  like  remonstrance 
from  the  trustees  of  the  Mexico  academy,  and 
they  were  both  committed  to  the  committee  of 
the  whole  having  the  subject  in  charge. 

The  PRESIDENT  laid  before  the  Convention 
a  report  from  the  Comptroller  in  reply  to  a  re- 
solution calling  for  the  sums  paid  as  the  expen- 
ses oC  the  Commissary  General.  Also  a  report 
from  the  comptroller  relating  to  loans  made  in 
certain  cases.  Referred  to  the  committee  of  the 
whole  having  in  charge  Mr.  Hoffman's  report.  ; 
FUNDS  IN  CHANTERY.  I 

Mr.  RUGGLES,  from  the  judiciary  commit- 
tee,  said  on  the  3d  of  August  a  resolution  was  I 


referred  to  that  committee,  requiring  certain  in- 
formation from  the  chancellor.  The  committee" 
thought  it  proper  that  the  informaiion  should  be 
obtained,  and  had  therefor^  directed  him  to  re- 
port a  resolution  recommending  the  adoption  of 
Mr.  Mann's  resolution.  [Published  when  of- 
fered.] 

The  Secretary  having  read  the  resolution, 

Mr.  RUGGLES  moved  to  strike  out  the  word 
"  estates." 

Mr.  MANN  assented  and  the  amendment  was 
made  accordingly. 

Mr.  O'CONOR  said  the  Convention  was  not 
very  full  and  therefore  he  moved — especially  as 
this  was  a  very  delicate  matter — that  the  report 
and  resolution  be  laid  on  the  table.     Lost. 

Mr.  BROWN  said  he  was  in  favor  of  the  re- 
solution, but  he  was  willing  that  it  should  lay 
over  a  day  or  two,  if  gentlemen  desired  it. 

Mr.  MANN  reiterated  his  willingness  that  it 
should  lay  over,  if  desired. 

Mr.  O'CONOR  could  not  allow  such  a  reso- 
lution to  pass  without  a  word  or  two  in  opposi- 
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tion  .He  had  heard  nothing,  as  yet,  to  convince 
him  that  the  resolution  should  be  passed.  Be- 
sides, he  could  see  some  inconvenience  and  mis- 
chief from  the  adoption  of  this  resolution,  aside 
from  the  labor  and  trouble  of  the  registers.  The 
subjects  in  dispute  in  the  Court  of  Chancery 
were  private  matters  and  he  thought  it  not  a 
legitimate  duty  of  the  Convention  to  inquire 
how  much  money  belonging  to  A.  B.  and  CD. 
were  held  by  that  court.  If  the  information  was 
necessary,  and  the  legislature  would  be  likely 
to  neglect  it,  we  might  enjoin  upon  them  to  make 
a  publication  of  the  kind  every  year.  He  was 
no  champion  of  the  Court  of  Chancery,  and  did 
not  wish  to  keep  its  matters  in  secresy. 

Mr.  MANN  said  it  was  pretty  generally  con- 
ceded that  the  Court  of  Chancery  was  to  be 
abolished  j  and  as  this  fund  under  its  control, 
was  placed  by  the  clerks  in  banks  and  trust 
companies,  he  thought  the  legislature  should 
know  where  it  was.  A  great  portion  of  it  be- 
longed to  deceased  persons,  the  heirs  knowing 
nothing  about  it.  He  thought  it  was  the  duty 
of  this  Convention,  as  it  was  about  to  abolish 
the  court,   to  expose  the  condition  of  this  fund. 

Mr.  WORDEN  thought  it  would  be  better  to 
make  some  disposition  of  the  funds  in  the  court 
of  chancery  than  to  leave  it  in  the  hands  of  ir- 
responsible clerks.  The  legislature  had  char- 
tered a  Trust  company  at  New  York  and  au- 
thorized the  Chancellor  to  place  the  funds  there 
to  be  managed  by  the  company,  but  he  should 
prefer  the  adoption  of  some  such  plan  as  was 
pursued  in  England,  where  there  was  an  officer 
called  an  Accountant  General,  who  is  under  the 
control  of  law,  and  he  keeps  such  funds  and 
from  him  parties  interested  can  obtain  all  the 
information  in  relation  to  them  that  may  be  de- 
sired. He  hoped  the  legislature  would  adopt 
something  like  the  rule  established  in  England, 
when  they  came  to  revise  the  courts.  But  un- 
less the  information  to  be  obtained  would  lead 
reflecting  men  to  see  the  importance  of  estab- 
lishing a  distinct  Court  of  Equity  to  take  care 
of  these  funds,  he  did  not  perceive  what  good 
object  the  publication  of  private  relations  in  re- 
gard to  it  could  effect. 

Mr.  PATTERSON  said  it  was  true  this  was 
a  fund  no  part  of  which  belonged  to  the  state  of 
New  York.  It  was  the  property  of  individuals, 
and  held  in  trust  until  it  could  be  ascertained  to 
which  of  the  parties  litigant  it  belonged.  The 
legislature,  however,  had  passed  a  law  appro- 
priating the  income  from  the  fund  to  the  pur- 
chase of  a  library.  He  could  not  understand 
why  the  legislature  should  assume  to  take  this 
income  of  private  parties,  whose  suits  were  in 
chancery,  to  purchase  a  library.  The  fund  had 
certainly  been  accumulating  for  years,  but  if  a 
publication  of  the  items,  as  now  called  for  had 
been  made,  there  would  have  been  demands  for 
a  large  portion  of  it.  He  knew  of  a  case  in  il- 
lustration in  reference  to  the  publication  by 
banks.  During  the  last  war,  a  gentleman  had 
deposited  in  a  bank  a  large  sum  of  money,  and 
being  killed  upon  the  lines,  heirs  knew  nothing 
of  the  money  deposited,  until  some  years  after- 
wards, when  the  legislature  ordered  a  publica- 
tion of  the  items.  Other  instances  like  this  he 
did  not  doubt  existed. 

Mr.  WORDEN  said  the  same  state  of  things 
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existed  in  the  Supreme  Court,  the  Common 
Pleas,  &c.  There  were  surplus  funds  on  exe- 
cutions and  unclaimed  moneys  which  had  other- 
wise accumulated,  of  all  which  there  should  be 
periodical  publication. 

Mr.  PATTERSON  said  the  only  question  now 
was  whether  this  report  should  be  called  for  here 
or  lelt  to  the  legislature. 

Mr.  BROWN  rose  to  correct  an  error.  It  had 
been  said  that  the  funds  thus  accumulating  in 
chancery  were  property  in  litigation,  and  that 
was  true  to  a  certain  extent.  It  was  true,  prop- 
erty was  ofti  n  deposited  in  the  court  of  chance- 
ry to  abide  the  event  of  suits,  but  a  great  part 
of  the  fund  in  question  was  the  proceeds  of  the 
sales  of  infant's  estates,  absent  owners,  and  of 
estates  out  of  which  dower  and  the  rights  of 
widows  were  secured.  The  legislature  had  had 
all  the  information  furnished  respecting  this 
fund,  the  length  of  time  the  money  had  lain 
there  and  to  whom  it  belonged.  Such  a  report 
was  made  in  1838  and  it  was  proper  that  anoth- 
er should  be  made  now.  W  they  were  going  to 
abolish  the  court  of  chancery,  it  was  necessary 
that  they  should  be  in  possession  of  this  infor- 
mation. He  believed  the  legislature  should  have 
ordered  a  publication  of  this  kind  every  year;  but 
they  had  not  done  it,  and  we  had  no  assurance 
that  they  would.  He  did  not  believe  there  had 
been  any  improper  use  made  of  the  money,but  the 
disposition  of  so  large  a  fund  should  be  known. 
The  court  of  chancery  was  not  a  secret  institu- 
tion, but  an  agent  of  the  people  of  the  state, 
whose  doings  should  not  be  covered  up.  He  sta- 
ted that  the  clerks  and  registers  gi\Tc  a  bond  in 
the  penal  sum  of  $20,000  and  $10,000— the  clerk 
in  his  district,  whose  bond  was  foi  $10,000,  had 
under  his  control  a  sum  amounting  to  about 
$300,000. 

Mr.  SWACKHAMER  recollected  that  some 
years  ago  a  gentleman  offered  a  resolution  simi- 
lar to  this,  and  it  excited  a  commotion  equal  to 
that  produced  the  other  day  by  the  thunder 
storm  which  btew  down  our  curtains.  Now 
why  this  opposition  to  this  mere  resolution  of 
inquiry  ?  If  everything  was  right  why  fear  to 
have  this  information  ?  He  hoped  the  resolu- 
tion would  be  adopted. 

Mr.  RUGGLES  deemed  the  only  question  to 
be  whether  this  information  should  be  called 
for  by  this  Convention  or  the  legislature.  This 
call  would  require  a  very  large  statement,  and 
it  should  not  be  called  for  here,  unless  there 
was  a  good  reason  for  it. 

THE  JUDICIAL  DEPARTMENT. 

The  PRESIDENT  announced  the  arrival  of 
the  hour  when  the  Convention  had  fixed  to  take 
up  the  reports  from  the  judiciary  committee  as 
the  special  order. 

Mr.  O'CONOR  desired  to  offer  a  resolution. 

The  PRESIDENT  said  the  special  order 
could  now  alone  be  acted  upon. 

Mr'.  O'CONOR  said  his  resolution  had  refer- 
ence to  that  order  of  business.  [A  voice  :  Oh 
it  cannot  be  received  now. J 

Mr.  RUGGLES  moved  that  the  Convention 
again  go  into  committee  on  the  judicial  reports. 

Mr.  BROWN  asked  unanimous  consent  to 
lay  on  the  table  an  amendment — that  it  might 
be  printed  and  referred  to  the  committee  of  the 
whole. 


434 


Consent  was  given,  and  the  amendment  was 
read  as  follows,  and  referred  :-— 

§  — .  As  soon  as  this  constitution  shall  be  approved 
and  adopted  t*y  the  people,  it  shall  be  the  duty  of  ihe 
Governor  to  appoint  commissioners  who  shall  se- 

verally have  and  possess  the  same  power  and  authority 
now  had  and  possessed  by  the  chancellor  and  justices 
of  the  supreme  court.  Any  one  of  the  said  commis- 
sioners may  hold  a  court  lor  the  hearing  and  determi- 
nation of  suits  which  shall  be  trending  in  ihe  court  of 
chancery;  and  any  two  or  more  of  the  said  commmis- 
sioners  may  hold  a  court  for  the  hearing  and  determi- 
nation of  suits  which  shall  be  pending  in  me  supreme 
court  ready  for  argument  and  hearing  at  the  time  of 
their  appointment,  at  such  times  and  places  as  the  Go- 
vernor may,  by  his  proclamation,  appoint.  Such  suits 
may  be  b' ought  to  a  hearing  at  the  courts  to  be  held  by 
such  commissioners,  upon  such  notice  as  is  required  by 
the  rules  and  practice  of  the  courts  where  such  suits 
may  be  pending.  And  judgments  and  decrees  may  be 
entered  with  the  registers  and  clerks  of  such  courts 
upon  the  written  order  or  opinion  of  the  commissioner 
or  commissioners  hearing  such  suits,  with  the  like  ef- 
fect as  if  the  same  had  been  heard  and  decided  at  one 
of  the  regular  terms  of  the  court  where  the  same  may 
be  pending  The  legislature  shall  provide  by  law  (or 
the  compensation  of  the  said  commissioners.  And 
the.-r  powers  and  functions  shall  cease  at  the  time  here- 
in appointed  for  this  constitution  to  take  effect. 

Mr.  O'CONOR  then  asked  unanimous  con- 
sent to  offer  his  resolution  which  was  one  of  in- 
struction *o  the  committee  of  the  whole,  to  re- 
port a  judicial  system  combining  into  one  both 
courts  of  law  and  equity. 

The  PRESIDENT  said  it  could  only  be  re- 
ceived  by  unanimious  consent. 

Mr.  HART  objected. 

Mr.  O'CONOR,  on  the  advice  of  friends,  ap- 
pealed from  the  decision  of  the  chair. 

Mr.  PATTERSON  called  for  the  reading  of 
the  order  of  Friday. 

The  PRESIDENT  read  it.  It  makes  the  re- 
ports of  the  committee  on  the  judiciary  the  spe- 
cial orcHer  every  morning  at  ten  o'clock. 

Mr.  PATTERSON  contended  that  the  order 
was  complied  with — they  were  taking  up  those 
reports,  and  the  resolution  did  not  say  that  they 
should  go  into  committee  upon  them.  Having 
then  taken  them  up,  could  they  not  instruct  the 
committee  of  the  whole?  His  opinion  was  that 
they  could. 

Mr.  CROOKER  hoped  the  objection  would  be 
withdrawn,  as  it  would  enable  the  Convention 
to  decide  the  great  question  whether  they  were 
to  have  a  Court  of  Chancery  or  not. 

Mr.  WARD  had  no  doubt  that  it  was  the  du- 
ty of  the  Convention  to  observe  the  order  it  had 
made  as  much  as  obedience  was  required  to  a 
resolution  to  stop  debate.  Under  such  a  resolu- 
tion the  moment  the  prescribed  hour  arrived 
debate  must  cease,  and  in  this  case  he  had  no 
doubt  that  the  decision  of  the  chair  was  correct. 

Mr.  CROOKER  entertained  a  different  opin- 
ion. 

The  PRESIDENT  read  from  Jefferson's  Ma- 
nual an  extract  bearing  on  the  question,  as  fol- 
lows: 

«<  The  only  case  where  a  member  has  a  right  to  in- 
sist on  an/  thing,  is  where  he  calls  for  the  execution 
ol  a  subsisting  order  of  the  House.  Here,  there  hav- 
ing been  already  it  resolution,  any  person  has  a  right 
to  insist  that  the  speaker,  or  any  other  whose  duty  it 
is,  shall  carry  it  into  execution;  and  no  debate  or  de- 
lay can  be  had  on  it." 

Mr.  CROOKER  said  that  was  all  very  well, 
but  the  subsisting  order  did  not  say  whether  the 


reports  should  be  taken  up  in  Convention  or  in 
committee  of  the  whole. 

Mr.  BAKER  remarked  that  the  Convention 
had  heretofore  committed  all  the  reports  to  the 
committee  of  the  whole,  and  subsequently  had 
passed  an  order  that  when  a  certain  hour  arri- 
ved, those  reports  became  the  special  order. — 
The  Convention  therefore  must  go  into  commit- 
tee of  the  whole  where  the  reports  were,  before 
they  could  be  acted  upon. 

Mr.  CROOKER  contended  that  the  Conven- 
tion had  still  the  right  to  instruct  the  commit- 
tee. 

Mr.  CAMBRELENG  said  the  gentleman 
from  Washington  (Mr.  Baker)  was  clearly 
right.  The  reports  were  not  in  Convention  at 
all. 

The  PRESIDENT  reiterated  his  decision. 

Mr.  O'CONOR  withdrew  his  appeal. 

The  Convention  then  went  into  committee  of 
the  whole,  Mr.  CAMBRELENG  in  the  chair, 
and  the  first  section  was  read  for  amendment, 
as  follows: — 

Sec.  1.  The  Assembly  shall  have  the  power  of  im- 
peachment by  a  vote  of  the  majority  of  all  the  members 
elected.  The  court  for  the  trial  of  impeachments  shall 
be  composed  of  the  president  of  the  Senate,  the  sena- 
tors, and  the  judges  of  the  court  of  appeals— the  major 
part  "f  whom  may  hold  the  court.  On  the  trial  ol  an 
impeachment  against  the  Governor,  the  Lieut.  Govern- 
or shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  his  office  after  he  shall  have  been 
impeached,  until  his  acquital  Before  the  trial  of  an 
impeachment,  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  im- 
peachment according  to  evidence,  and  no  person  shall 
be  convicted  without  the  concurrence  of  two  thirds  ol 
the  members  present.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  of- 
fice ;  but  the  party  convicted  shall  be  liable  to  indict- 
ment and  punishment  according  to  law. 

Mr.  RUGGLES  said,  having,  on  the  introduc- 
tion of  his  report,  on  the  1st  of  August,  made 
some  general  remarks  respecting  the  plan  re- 
ported by  the  committee,  it  did  not  appear  to  be 
necessary  that  he  should  do  more  than  to  make 
such  remarks  as  were  necessary  to  elucidate  this 
first  section.  It  was  drawn  mainly  from  the 
section  in  the  present  constitution,  changing  it, 
however,  as  to  the  persons  who  were  to  com- 
pose the  court.  By  the  old  constitution,  it  was 
composed  of  the  Chancellor,  the  Judges  of  the 
Supreme  Court,  and  the  Senate,  and  was  the 
same  as  the  Court  for  the  Correction  of  Errors. 
In  this  instance,  it  was  thought  proper  that  the 
Court  of  Impeachments  should  consist  of  the 
Lieut.  Governor,  the  Senators,  and  the  Judges 
of  the  Court  of  Appeals.  He  further  briefly 
explained  the  section. 

Mr.  DANA  moved  to  amend  so  that  it  would 
read  as  follows: — 

"  The  Assembly  shall  have  the  power  of  impeaching 
all  c»vil  officers  of  this  state  for  mal  and  corrupt  prac- 
tices in  office  and  high  crimes  and  misdemeanors. " 

Mr.  D.  said  his  object  was  to  designate  the  of- 
ficers who  should  be  liable  to  impeachment. — 
He  had  used  the  language  of  the  present  con- 
stitution. 

The  amendment  was  rejected. 

Mr.  CONELY  offered  an  amendment  to  con- 
fine the  court  to  the  Senate,  striking  out  "  the 
senators  and  the  judges  of  the  court  of  appeals," 
and  inserting  "and  the  Senate." 

Mr.  RUGGLES  thought  this  should  not  be 
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adopted.  He  asked  if  any  gentleman  who 
should  be  so  unfortunate  as  to  be  impeached  by 
the  court  of  impeachment  would  like  to  have 
the  case  tried  before  the  same  court  by  whom 
the  impeachment  was  made? 

Mr.  CONELY  desired  to  avoid  the  influence 
of  that  fraternal  feeling,  which  existed  in  all 
bodies,  from  disposing  them  to  lean  towards  the 
impeached  individul,  instead  of  rigidly  pressing 
justice. 

Mr.  CROOKER  said  that  doctrine  was  equal- 
ly  applicable  to  the  Senate,  for  senators  might 
be  impeached. 

Mr.  PERKINS  could  not  see  the  propriety  of 
making  this  section  in  relation  to  impeachments 
so  stringent  as  it  was,  and  he  compared  it  with 
the  eleventh  section  where  another  mode  was 
provided  for  the  judges.  He  preferred  this  last 
section,  which  allowed  two-thirds  of  the  As- 
sembly and  a  majority  of  the  Senate  to  remove 
from  office. 

The  amendment  of  Mr.  Conely  was  rejected. 

Mr.  STETSON  moved  to  extend  the  disquali- 
fication in  case  of  conviction,  to  the  holding  of 
any  office  under  the  state  hereafter.  (This  re- 
stores the  provisions  of  the  present  constitu- 
tion.) 

Mr.  RUGGLES  said  his  own  opinion  was  that 
this  amendment  should  be  adopted. 

Mr.  BASCOM  hoped  not.  He  doubted  the 
propriety  of  clothing  the  court  of  impeachment 
with  such  powers.  He  hoped  the  section  would 
remain  as  it  was.  It  might  be  that  a  young 
man  might  be  impeached,  and  should  he  be  de- 
barred from  office  forever  ?  If  a  long  life  of 
penitence  and  good  conduct  should  ensue,  he 
Would  trust  the  people  with  the  power  of  for- 
giveness, and  allow  them  to  confer  office  upon 
him  if  they  thought  proper. 

Mr.  NICHOLAS  hoped  the  amendment  of 
the  gentleman  from  Clinton  would  be  adopted. 
The  mode  of  removal  from  office  by  the  legis- 
lature, as  recommended  in  section  11  of  this  re- 
port, is  wisely  arranged,  and  provides  for  all 
cases  of  physical  and  mental  disability,  not  in- 
volving moral  delinquency.  A  conviction  un- 
der an  impeachment  will  only  occur  in  cases  of 
corrupt  official  misconduct,  and  in  all  such  cases 
the  judgment  should  extend  as  it  now  does,  not 
only  to  removal  from  office,  but  also  to  future 
disqualification  to  hold  any  office  in  the  state. 

Mr.  WORDEN  remarked  that  this  amend- 
ment was  precisely  what  was  in  our  present 
constitution,  and  he  believed  in  almost  every 
constitution  in  the  Union. 

The  amendment  was  adopted. 

Mr.  WORDEN  called  attention  to  the  read- 
ing of  the  fourth  line,  which  as  it  stood  would 
authorize  the  holding  of  this  court  without  the 
presence  of  any  of  the  judges  of  the  Court  of 
Appeals.  He  moved  to  amend  so  as  to  require 
a  major  part  of  both  bodies  in  all  cases  of  im- 
peachment. 

Mr.  RUGGLES  was  not  certain  but  what  the 
section  was  liable  to  the  objection  suggested, 
and  he  had  no  objection  to  its  adoption. 

It  was  adopted. 

Mr.  TAGGART  moved  to  srike  out  the  words 
"  judge  of  the  court  of  appeals,"  and  insert 
"justices  of  the  supreme  court."    Lost. 

Mr.  TAGGART  moved  further  to  amend  the 


12th  line,  by  striking  out  the  words,  '  two- 
thirds  of  the  members  present,"  and  insert 
"  majority  of  all  the  members  elected."  This 
was  a  question  of  some  importance.  He  knew 
no  reason  why  a  different  rule  should  prevail  in 
courts  of  impeachment  than  in  other  courts  ; 
and  he  was  not  aware  of  any  other  in  which  a 
two-third  vote  was  required. 

Mr.  HOFFMAN  thought  the  gentleman  mis- 
taken in  his  rule.  In  an  impeachment  the  sena- 
tors acted  as  petit  jurors  and  in  all  other  cases 
we  required  entire  unanimity.  He  attended  the 
trial  of  Judge  Peck,  and  his  conviction  at  that 
time  was  that  a  vote  of  two-thirds  was  proper. 

Mr.  STEPHENS  also  said  there  was  in  addi- 
tion the  consideration  of  the  severity  of  the  pen- 
alty, which  should  not  be  dependent  on  a  single 
vote  to  constitute  a  majority. 

The  amendment  was  rejected. 

Mr.  O'CONOR  moved  to  amend  so  that  it 
would  read  : — 

"  The  Senate,  with  the  judges  of  appeals,  shall  pos- 
sess exclusive  power  to  try  impeachments." 

Mr.  O'CONOR  said  the  amendment  might 
seem  to  be  so  slight  as  to  be  merely  verbal  ;  it 
was,  however,  important.  He  went  on  to  shew 
that  a  similar  provision  was  found  in  the  con- 
stitution of  the  U.  S.  and  he  defended  it  on  the 
ground  of  the  necessity  for  a  separate  and  inde- 
pendent judicial  department,  which  had  receiv- 
ed the  sanction  of  many  constitutional  sages  in 
other  states.  This  state,  unlike  many  others, 
never  had  a  constitutional  provision  creating  a 
distinct  judicial  department,  and  therefore,  al- 
though we  have  a  Supreme  Court,  the  legisla- 
ture mi?ht  erect  another  Supreme  Court,  and 
though  they  could  not  abolish  the  existing  Su- 
preme Court,  they  might  pass  laws  which 
would  divest  it  of  all  its  business.  We  have  al- 
so a  Court  of  Oyer  and  Terminer  and  provision 
is  made  showing  who  are  the  judges  of  it,  yet 
there  was  nothing  to  prevent  the  appointment 
of  special  commissioners  to  try  criminals,  taking 
the  business  from  the  standing  tribunals.  Now 
all  this  should  be  avoided  by  the  erection  of  an 
independent  department  of  the  government — a 
judicial  power — and  a  section  should  be  intro- 
duced into  the  constitution  to  effect  that  object. 
He  spoke  of  courts  martial  and  courts  for  the 
trial  of  impeachments  as  partaking  of  the  same 
character,  but  not  as  being  a  part  of  a  judicial 
department,  or  having  any  thing  to  do  with  the 
regular  administration  of  justice.  They  were 
only  means  used  for  the  purification  of  the  civil 
and  military  departments. 

Mr.  RUGGLES  did  not  see  that  the  amend- 
ment of  the  gentleman  from  New  York  varied  at 
all  the  effect  of  the  original  provision  of  the  sec- 
lion.  It  merely  avoided  distinguishing  as  a 
court  this  body  who  are  to  try  impeachments. 

Mr.  O'CONOR  wished  to  adopt  the  language 
of  the  United  States  Constitution,  which  makes 
this  board  a  tribunal,  but  not  a  court ;  thus  dis- 
connecting it  from  the  judicial  department. 

After  some  further  conversation  between 
Messrs.  BROWN,  O'CONOR  and  HOFFMAN, 
the  amendment  was  rejected. 

Mr.  KIRKLAND  offered  as  a  substitute,  the 
following  section  from  his  minority  report  :— 

§  2.  The  e  shall  be  a  com  t  for  the  trial  of  impeach 
meats    It  shall  be  composed  of  the  President  of  Ow 
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Senate,  and  the  senators,  or  a  major  part  of  them.— 
The  members  of  the  court  shall,  before  trying  an  im- 
peachment) tike  an  oath  or  affirmation,  impartially  to 
try  and  determine  the  charge  in  question.  No  person 
shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present  Judgment  in  cases  of 
impeachment  shall  extend  only  to  removal  from  office, 
and  disqualification  to  hold  any  office  of  trust,  honor 
or  profit,  under  this  state;  but  the  person  convicted, 
shall  be  liable  to  indictment  and  punishment,  accor- 
ding to  law  Any  judge  impe  iched  shall  be  suspended 
from  exercising  his  office  till  his  acquittal.  The  As- 
sembly shall  have  the  power  of  impeaching  all  civil 
officers  of  this  state  tor  corrupt  practices  in  office,  and 
high  crimes  and  misdemeanors;  but  a  majority  of  all 
the  members  elected,  shall  concur  in  an  impeachment 

Mr.  KIRKLAND  said  his  substitute  met  the 
objection  so  well  stated  by  the  gentleman  from 
Herkimer.  It  left  out  the  judges  and  left  the 
senators  to  try  impeachments.  It  also  supplied 
a  deficiency  in  the  majority  report,  by  stating 
wnat  officers  should  be  impeached.  It  also  de- 
fined the  cause  for  which  impeachments  should 
be  had.  This  he  deemed  as  important.  He 
would  not  take  up  time  in  arguing  this  matter, 
but  trusted  his  amendment  would  be  adopted, 
as  it  was  more  comprehensive  than  the  section 
as  it  stood.  He  differed  from  the  gentleman 
from  New  York,  and  had  no  doubt  but  what 
this  belonged  to  the  judicial  rather  than  to  the 
legislative  department. 

Mr.  JORDAN  thought  the  original  section 
better  than  the  substitute.  He  could  not  agree 
with  the  gentleman  from  Herkimer,  that  judges 
shall  not  form  a  part  of  the  court  of  impeach-, 
ment.  When  high  judicial  officers  were  under 
impeachment,  it  was  important  that  there  should 
be  in  that  court  an  infusion  of  the  judicial  force, 
that  the  rules  of  evidence  given  in  the  matter 
might  be  preserved  inviolate.  The  senators 
were  chosen  with  a  view  to  their  legislative  ca- 
pacity and  would  not  be  so  capable  in  this  par- 
ticular as  the  judges.  For  this  reason,  he  pre- 
ferred the  original  section. 

Mr.  LOOMIS  moved  to  amend  the  amend- 
ment by  striking  out  the  words  "and  disquali- 
fication to  hold  any  office  of  trust,  honor  or  pro- 
fit under  the  state."  It  seemed  to  him  that  this 
was  too  extensive  a  power  to  trust  to  the  sen- 
ate, without  the  intervention  of  a  jury,  without 
the  power  of  the  Executive  to  pardon,  and  the 
sentence  of  which  would  be  absolutely  irrevo- 
cable. He  apprehended  that  under  high  party 
times  this  power  might  be  so  used  as  to  become 
oppressive.  He  would  be  willing  to  have  this 
whole  section  stricken  out,  and  leave  these  ca- 
ses to  be  tried  in  ordinary  judicial  tribunals. 

Mr.  STETSON  opposed  the  amendment  of 
Mr-  Loomis.  On  his  motion  these  very  words 
had  been  placed  in  the  original  section.  There 
might  be  in  high  judicial  and  other  functionaries 
a  course  of  conduct  which  would  steer  clear  of 
such  crimes  as  would  retain  this  section.  He 
wanted  this  section  more  as  a  warning  to  offi- 
cers, than  from  the  probability  of  conviction. — 
It  was  a  proud  tribute  to  our  state  that  hi  herto 
there  had  been  no  impeachments.  He  trusted 
there  would  be  none  hereafter.  But  he  would 
have  this  here  as  a  check.  He  would  retain 
these  words,  else  the  punishment  might  have  no 
..terrors  for  one  whose  term  of  office  was  about 
expiring.  , 

Mr.  RUGGLES  objected  to  the  section,  be- 
eau$efif  adopted,we  make  the  Senate  the  sole  tri- 


bunal  to  try  impeachments.  That  body  was 
composed  of  political  party  men,  and  a3  im- 
peachments might  arise  from  party  considera- 
tions it  would  be  improper  to  confer  this  ex- 
clusive power  upon  them.  Our  highest  judges 
now  constitute  a  part  of  this  court,  and  it  was 
proper  thus  to  infuse  therein  a  portion  of  the 
judicial  force,  not  only  to  pass  upon  questions 
of  law,  but  also  to  restrain  the  party  feeling 
which  might  otherwise  control  the  court. — 
Mr.  R.  advocated  the  principles  of  the  origi- 
nal section,  as  being  far  preferable  to  the  sub- 
stitute. 

The  amendment  of  Mr.  Loomis  was  lost. 

The  substitute  of  Mr.  Kirkland  was  also  re* 
iected. 

Mr."  FLANDERS  offered  the  iollo wing  sub- 
stitute  for  the  first  section  : — 

$  l.  The  legislature  shall  define  offences  in  office, 
and  provide  for  the  trial  and  punishment  of  persons 
guilty  of  such  offences  in  the  ordinary  courts  of  the 
state.  The  indictment  of  any  officer  for  any  act  de- 
clared by  law  to  bean  official  offence,  shall  operate  as 
a  suspension  of  the  powers  of  such  officer;  until  he 
shall  b3  convicted  on  such  indictmpnt,  such  conviction 
shall  operate  as  a  removal  from  office* 

Mr.  FLANDERS  said  his  object  was  to  intro- 
duce something  into  our  Constitution  that  would 
be  of  some  effect.  He  proposed  to  place  per- 
sons liable  to  impeachment  on  a  par  with  all 
other  offenders,  giving  them  the  same  right  of 
defence  and  prescribing  the  result  of  a  convic- 
tion. 

Mr.  V/ORDEN  said  all  this  was  in  the  law 
now.  All  the  legislature  could  say  would  be, 
that  any  officer  omitting  to  do  his  duty  or  acting 
corruptly,  should  be  liable  to  indictment.  He 
apprehended  that  it  would  be  unsafe  to  define 
in  a  law  what  offences  should  be  punishable. — 
For  it  was  beyond  the  power  of  human  ingenu- 
ity to  think  of  every  thing  that  would  be  pun- 
ishable. And  to  name  some,  we  should  run  the 
hazard  of  excluding  others  that  should  be  in- 
cluded. He  was  fully  convinced  that  the  pres- 
ent law  was  sufficient. 

The  substitute  was  rejected. 

Mr.  BASCOM  moved  to  strike  out  the  words 
"  but  the  party  convicted  shall  be  liable  to  in- 
dictment and  punishment  according  to  law,"  and 
insert,  "and  shall  not  be  a  bar  to  an  indictment." 
Lost,  22  to  42. 

Mr.  BROWN  moved  to  strike  out  the  word 
u  convicted"  in  the  last  line,  and  insert  the  word 
"  impeached,"  and  the  word  "  notwithstanding" 
after  the  word  "  shall." 

Mr.  A.  W.  YOUNG  sustained  the  amend- 
ment. 

Mr.  WORDEN  said  their  certainly  was  a  dif- 
ficulty, as  a  party  tried  on  articles  of  impeach- 
ment and  acquittal  might  throw  himself  on  the 
great  principle  that  a  man  shall  not  twice  be  put 
in  jeopardy  for  the  same  offence  and  he  might 
plead  his  acquittal  as  a  bar  to  an  indictment  in 
a  court  of  law. 

Mr.  TAGGART  concurred  with  the  gentle- 
man.  He  proceeded  to  argue  against  permit- 
ting  a  man  to  be  acquitted  by  a  single  vote  on  a 
division  which  requires  two  thirds  to  convict, 
with  the  power  to  try  him  again.  He  thought 
the  amendment  of  the  gentleman  from  Orange 
would  not  remedy  the  evil. 

After  a  few  words  from  Messrs.  O'CONOR 


437 


and  WORDEN  the  amendment  was  agreed  to.   i 
Mr.  BASCOM  moved  as  a  substitute  the  fol- 
lowing sections  from  his  minority  report : 

§  1.  A  court  for  the  trial  of  impeachments  shall  con- 
sist of  the  President  of  the  Senate,  the  Senators  or  a 
major  part  of  them,  and  the  Judges  of  the  Supreme 
Court,  or  a  major  part  of  them,  whose  term  of  office 
shall  be  within  two  years  and  not  within  one  year  of  its 
expiration;  and  the  Senators  and  Judges  taking  their 
seats  in  the  said  court,  for  the  trial  of  any  impeach- 
ment, shall  continue  members  thereof  until  the  same 
shall  be  determined,  notwithstanding  the  expiration  of 
their  term  But  no  officer  against  whom  an  impeach* 
ment  may  have  been  presented,  shall  at  any  time  be  a 
member  of  the  said  court.  The  impeachment  of  an  offi- 
cer shall  suspend  him  from  the  discharge  of  his  official 
functions 

§  2.  The  Assembly  shall  have  power  of  impeaching 
all  civil  officers  of  this  state,  for  roal  and  corrupt  con- 
duct in  office,  and  high  crimes  and  misdemeanors,  by  a 
majority  of  all  the  members  elected  concurring.  Judg- 
ment, in  cases  of  impeachment,  shall  not  extend  fur- 
ther than  the  removal  from  office,  and  shall  not  be  a 
bar  to  an  indictment 

The  amendment  was  rejected. 

Mr.  O'CONOR  offered  the  following  on  the 
2d  section : — 

§  2.  The  residue  of  the  judicial  power  of  this  state 
shall  be  vested  in  the  Supreme  Court,  and  the  inferior 
courts  mentioned  in  this  article;  subject  to  such  ap- 
pellate jurisdiction  as  may  be  vested  in  the  Court  of 
Appeals. 

Mr.  SWACKHAMER  moved  to  amend  by 
striking  out  all  after  the  word  "  article."    Lost. 

Mr.  RUGGLES  said  this  section  was  reject- 
ed by  the  judiciary  committee  on  account  of 
differences  of  opinion  as  to  its  form  and  propri- 
ety. This  was  omitted  in  the  constitution  of 
1777  and  1821,  and  appeared  unnecessary.  It 
might  create  some  embarrassment,  especially  if 
adopted  now.  If  agreed  to  at  all,  it  should  be 
left  until  we  were  through  with  the  article,  and 
until  we  could  see  what  courts  we  should  autho- 
rize, and  until  we  had  determined  whether  the 
legislature  should  have  the  power  to  create  oth- 
er courts. 

Mr.  SWACKHAMER  advocated  the  section. 
The  people  complained  of  too  many  courts,  and 
he  hoped  at  the  very  outset  that  we  should  es- 
tablish how  many  courts  there  should  be. 

Mr.  BASCOM  thought  the  question  a  very 
important  one,  and  might  as  well  be  decided 
here,  as  at  any  other  point  of  the  labors  of  the 
Convention.  The  question  was  whether  the 
establishment  of  the  courts  of  the  state  should 
be  here  decided,  or  be  left  to  the  legislature  to 
perform  that  duty.  It  appeared  to  him  that  it 
was  demanded  of  this  Convention  to  bring  its 
best  powers  to  the  decision  of  this  question. — 
This  article  did  not  vest  the  judicial  power  any 
where,  and  he  regarded  it  as  giving  too  much 
to  the  legislature  to  throw  upon  them  the  duty 
of  deciding  what  courts  were  necessary  for  the 
convenient  prosecution  of  justice. 

Mr.  O'CONOR  advocated  the  section  offered 
by  him.  This  was  the  only  way  in  which  we 
could  create  a  judicial  department,  and  unless 
we  do  create  it,  we  leave  the  whole  judiciary  at 
the  mercy  of  the  legislature. 

Mr.  KIRKLAND  said  at  some  stage  of  our 
proceedings  on  this  judiciary  article,  this  section 
or  something  like  it  should  be  adopted.  He  read 
from  the  Revised  Statutes  to  show  that  the  le- 
gislature, by  what  authority  he  knew  not,  had 
conferred  upon  the  Governor  the  power  to  issue 


commissions  of  oyer  and  terminer,  thus  enabling 
him  to  create  criminal  courts  almost  at  pleasure* 
He  did  not  believe  that  this  Convention  would 
be  willing  to  leave  such  a  power  to  be  exercis- 
ed  by  the  legislature.  He  thought,  however, 
this  was  not  the  proper  time  to  adopt  this  sec- 
tion. 

Mr.  BASCOM  said  the  recent  court  held  at 
Auburn,  at  which  two  persons  were  convicted 
of  murder,  was  one  held  on  the  commission  of 
the  Governor,  under  the  statute  read  by  the 
gentleman  from  Oneida.  This  showed  that  this 
was  a  power  which  had  been  exercised. 

Mr.  JORDAN  would  be  satisfied  with  what- 
ever  decision  was  made  of  this  question,  if  it 
was  well  understood.  He  related  the  action  ta- 
ken in  the  judiciary  committee,  upon  such  a 
proposition.  It  was  thought  that  by  adopting 
such  a  clause  it  would  prevent  the  legislature 
from  establishing  such  inferior  courts  as  in  their 
wisdom  they  might  deem  proper.  This  was 
thought  unadvisable,  and  the  matter  was  al- 
lowed to  remain  open .  The  question  was  wheth- 
er the  Convention  should  declare  that  the  whole 
judicial  power  of  the  state  shall  be  vested  in  the 
courts  here  established,  or  allow  it  to  have  some 
flexibility?  When  we  declared  that  there  should 
be  a  supreme  court  and  a  court  of  chancery,  as 
described  in  the  article,  we  established  a  su- 
preme court  which  extended  its  hands  all  over 
the  state.  The  article,  in  a  subsequent  section, 
gave  the  legislature  power  to  erect  courts  of  in- 
ferior jurisdiction.  He  regarded  this  matter 
then  as  being  fully  provided  for,  in  a  manner 
preferable  to  that  proposed  by  the  gentleman 
from  New- York,  and  he  should  vote  against  his 
proposition. 

The  section  offered  by  Mr.  O'Connor  was  re- 
jected. 

Mr.  SWACKHAMER  moved  a  reconsidera- 
tion, to  lie  upon  the  table. 

The  second  section  was  then  read  as  follows: 

§  2.  There  shall  be  a  court  of  appeals,  composed  of 
eight  judges,  of  whom  four  shall  be  elected  by  the 
electors  of  the  state  for  eight  years,  and  four  selected 
from  the  class  of  justices  of  the  supreme  court  hnving 
the  shortest  time  to  serve.  Provision  shall  be  made  by 
law  for  designating  one  of  the  members  elected  as  chief 
judge,  and  for  selecting  such  justices  of  the  supreme 
court  from  time  to  time  and  for  so  classifying  those 
elected  that  one  shall  be  elected  every  second  year. 

Mr.  PATTERSON  said  there  was  one  clause 
in  this  section  which  was  the  subject  of  some 
discussion  in  committee — of  very  little,  howev- 
er, as  it  was  not  in  the  section  as  originally 
drawn.  Originally  it  authorized  eight  of  the 
supreme  court  judges  to  hold  the  court  of  ap- 
peals He  proposed  to  have  it  as  it  originally 
stood,  and  moved  to  amend  so  that  it  should 
read,  "  there  shall  be  a  court  of  appeals  com- 
posed of  eight  judges  to  be  selected,"  &c.  The 
reason  assigned  for  electing  tour,  was  xo  throw 
a  little  popular  feeling  into  this  court,  iCnd  thus 
assimilate  it  to  the  present  court  of  errors.  But 
when  we  came  to  the  12th  section,  he  supposed 
we  should  make  the  judges  of  the  supreme  court 
elective.  If  so,  the  object  of  the  clause  he  pro- 
posed to  strike  out  would  be  fully  attained. — 
Again,  if  we  elected  these  five  judges  merely 
to  sit  in  the  court  of  appeals,  they  would  not 
hold  special  terms  as  the  other  judges  of 
the  supreme  court  when  necessary.    Again  they 
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would  be  too  far  removed  from  the  electors,  if 
elected  by  general  ticket — nor  was  it  likely,  as 
seemed  to  be  supposed,  that  a  layman  might  be 
elected  to  the  court  of  appeals  under  such  a 
system. 

Mr.  KrRKLAND  urged  that  it  was  utterly 
out  of  our  power  to  take  up  these  reports  sec- 
tion by  section,  and  do  any  justice  to  ourselves 
or  to  the  public.  These  several  reports  were 
all  parts  of  one  whole — links  in  one  chain — all 
connected — and  some  mode  should  be  adopted 
by  which  we  could  express  our  views  on  the 
general  outlines  of  the  general  plans.  This  ve- 
ry section,  and  the  propriety  of  the  mode  pro- 
posed of  forming  a  court  of  appeals,  depended 
materially  on  wiiat  was  done  in  regard  to  the 
other  courts  to  be  established,  and  taking  a  view 
of  the  whole  system  proposed,  and  the  relations 
of  the  several  parts.  Besides  we  had  a  duty  to 
perform  to  the  public — especially  since  we  could 
not  present  written  repoits,  in  explanation  of 
the  great  changes  proposed  here.  For  instance, 
the  committee  were  nearly  unanimous  in  certain 
changes,  which  had  been  denounced  by  legal 
gentlemen  of  eminence  as  tending  to  great  mis- 
chief. What  was  wanted  was  explanations  of 
the  reasons  for  these  radical  changes,  not  for 
the  benefit  of  this  body  merely  but  the  public. 

The  CHAIR  suggested  that  the  whole  ques- 
tion was  open  under  this  section. 

Mr.  RICHMOND  under  this  suggestion,  hop- 
ed we  should  hear  some  general  explanations 
of  the  reasons  for  the  great  changes  which  the 
article  proposed  to  make. 

Mr.  RUGGLES  remarked  that  there  were 
two  points  that  would  necessarily  come  up, 
which  it  was  desirable  should  be  considered  se- 
parately and  apart  from  each  other — because,  if 
decided  against  the  committee,  would  make  it 
necessary  to  remodel  the  article  entirely.  One 
was  whether  the  powers  of  the  supreme  court 
and  of  the  court  of  chancery  should  be  blended 
in  the  same  court.  That  point  was  distinctly 
presented  in  the  third  section.  If  the  conven- 
tion should  determine  to  keep  them  apart,  then 
the  section  would  require  amendment,  in  con- 
formity perhaps  with  the  plan  of  the  gentleman 
from  Ontario.  Another  point  was  the  mode  of 
selecting  the  supreme  court  judges — whether  by 
popular  election,  or  by  appointment  by  the  Go- 
vernor and  Senate,  or  in  some  other  mode. — 
These  were  important  points,  on  which  the 
whole  frame  work  of  the  article  materially  de- 
pended— and  he  suggested  that  the  committee 
pass  over  this  section  and  take  up  the  third — 
and  that  disposed  of,  that  the  I2ih  section,  in 
regard  to  the  mode  of  appointment  be  taken  up. 
Mr.  BROWN  in  reply  to  Mr.  Kirkland,  said 
we  had  something  else  to  do  than  satisfy  the 
public  in  regard  to  this  plan.  We  had  to  satis- 
fy ourselves  that  it  was  a  good  one,  and  the 
best,  and  know  what  we  were  doing.  The  dif- 
ficulty was,  proceed  as  we  would  here  in  com- 
mittee, we  determined  nothing.  Members  would 
not  vote,  and  it  was  with  difficulty  that  we  could 
keep  a  quorum  here.  A  question  settled  here, 
with  a  thin  house,  could  not  be  regarded  as  set- 
tled—for it  might  be  reversed  in  the  house, 
when  there  was  a  fuller  attendance.  The  only 
way  to  ascertain  clearly  the  sense  of  the  body, 
was  to  go  oat  of  committee,  and  discuss  and  de- 


cide upon  some  leading  principles  in  Conven- 
tion,  and  by  ayes  and  noes,  determine  what 
general  system  we  would  have.  The  general 
outlines  of  a  system  must  be  determined,  and 
in  some  decisive  way,  or  we  could  never  form  a 
system  in  detail,  or  know  where  we  stood.  Mr. 
B.  said,  if  the  suggestion  met  with  approval, 
and  the  committee  would  rise,  he  would  pro- 
pose in  Convention,  a  series  of  resolutions  which 
he  had  drawn  up,  as  the  basis  of  a  judicial  sys- 
tem, and  upon  which  the  body,  by  ayes  and  noes, 
could  pass  their  judgment,  and  so  amend  as  to 
indicate  what  kind  of  system  they  would  have. 
The  details  could  then  be  arranged  with  ease 
and  dispatch.  Mr.  B.  ran  over  the  points  em- 
braced in  *his  resolutions,  to  show  that  they 
were  susceptible  of  amendment  in  such  way  as 
the  body  might  desire,  and  whatever  shape  they 
might  assume,  would  determine  what  system 
met  the  views  of  the  Convention. 

Mr.  FORSYTH  said  this  proposition  did  not 
go  to  tho  root  of  the  difficulty.  We  had  made 
the  mistake  of  beginning  at  the  top  instead  of 
the  bottom — of  attempting  to  build  a  superstruc- 
ture before  we  h^d  laid  a  foundation.  We 
should  begin  with  the  jus  ices  court — then  pro- 
ceed to  the  common  pleas,  and  determine  wheth- 
er we  would  retain  or  abolish  them -then  take 
up  the  supreme  court  and  then  the  court  of  ap- 
peals. Another  error.  We  were  mingling  up 
the  principles  on  which  the  system  should  be 
based  with  mere  detail.  The  leading  outlines 
of  the  system,  should  be  first  settled,  and  then 
the  mode  in  which  the  judges  should  be  selected 
— for  they  were  separate  and  distinct  questions. 
He  trusted,  before  going  further,  we  should  be- 
gin  at  the  bottom,  and  work  up  as  he  had  indi- 
cated. 

Mr.  WARD  concurred  entirely  with  Mr.  Rug- 
gles,  as  to  the  best  mode  of  proceeding — if  we 
were  to  have  the  discussion  here  in  committee. 
But  he  preferred  the  mode  suggested  by  Mr. 
Brown,  that  the  debate  should  be  in  Convention, 
where  we  could  settle  questions  definitely  by 
the  recorded  ayes  and  noes.  And  the  first  ques- 
tion settled  should  be  that  raised  by  the  third 
section — whether  we  would  blend  law  and  equi- 
ty jurisdiction  in  one  supreme  court.  That  sej- 
tled,  the  next  in  importance  was  the  mode  of  ap- 
pointment. Various  modes  had  been  proposed, 
and  he  confessed  he  had  not  determined  as  be- 
tween the  propriety  of  electing  all  the  judges 
or  of  making  a  portion  of  them  elective,  and 
giving  the  appointment  of  another  portion  to 
the  governor  and  senate,  or  to  the  two  houses. 
But  all  these  questions  would  come  up  in  the 
Convention,  and  then  could  be  definitively  set- 
tled. 

Mr.  A.  W.  YOUNG  agreed  with  the  remarks 
of  the  gentleman  from  Ulster.  They  appeared 
to  be  based  on  common  sense.  He  trusted  what- 
ever course  was  adopted,  that  we  would  first 
determine  what  inferior  courts  there  should  be. 
Mr.  WORDEN  urged  the  importance  of  a 
double  consideration  of  the  important  subjects 
connected  with  the  judiciary,  and  assented  to 
the  course  suggested  by  the  gentleman  from  Or- 
ange, provided  his  resolutions  were  referred  to 
the  committee  of  the  whole,  and  could  be  dis- 
cussed there.  In  reply  to  a  remark  of  Mr. 
Brown,  Mr.  W.  said  he  was  not  in  favor  of  re- 
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taining  the  Court  of  Chancery.  But  if  it  was 
retained,  he  desired  to  change  its  form  and  cha- 
racter— its  entire  mode  of  proceeding — radical- 
ly and  thoroughly.  It  required  reform,  more 
perhaps  than  any  other  portion  of  our  jurispru- 
dence. It  was  a  system  which  had  been  but 
little  improved  upon  since  the  reign  of  Richard 
II.,  and  the  very  process  of  that  court  was  that 
adopted  by  a  clerical  Chancellor  in  the  time  of 
Charles  II.  As  to  the  court  itself,  it  administered 
a  peculiar  system  of  law — totally  distinct  in  its 
nature  from  the  common  law  of  the  land. — 
Much  of  the  jurisdiction  of  the  Court  of  Chan- 
cery properly  belonged  to  a  court  of  law.  He 
would  lay  the  foundation  for  a  separation,  bring- 
ing back  the  Court  of  Chancery  to  where  it  was 
originally — embracing  matters  of  fraud,  trust, 
and  accident,  which  could  not  be  administered 
wisely  on  the  principles  on  which  our  common 
law  courts  proceeded.  But  the  jurisdiction  of 
that  court,  we  proposed  to  retain  ;  and  he  wish- 
ed to  suggest  whether  this  peculiar  jurisdiction 
cannot  be  better  administered  by  a  court  whose 
peculiar  duty  it  was  to  confine  itself  to  tha'  par- 
ticular branch  of  the  law,  than  by  mingling  it 
with  a  court  whose  functions  were  diversified, 
and  who  had  to  administer  all  and  every  system 
of  jurisprudence. 

Mr.  BROWN  assented  that  the  resolutions  he 
proposed  to  offer  in  convention,  should  be  re- 
ferred to  the  committee  of  the  whole- 
Mr.  STETSON  could  not  see  what  we  could 
gain  by  rising  and  reporting  and  sending  resolu- 
tions to  this  committee,  over  the  plan  proposed 
by  the  chairman  of  the  judiciary  commit  ee. — 
He  preferred  this  last  mode,  as  much  the  best. 

Mr.  PATTERSON  said  he  thought  the  gen- 
tleman (Mr.  Brown)  could  accomplish  his 
object  just  as  well  by  taking  up  this  report  and 
selecting  sections,  as  by  his  resolutions.  These 
last  merely  affirmed  the  principles  inserted  in 
this  report  and  nothing  would  be  gained  by  a- 
dopting  the  course  suggested  by  him.  We  can 
just  as  well  settle  here  as  elsewhere  how  these 
judges  should  be  elected,  and  we  could  do  that 
on  the  report  as  well  as  on  the  resolutions. 

Mr.  STRONG  was  in  favor  of  fixing  the  jus- 
tices courts  first  and  then  working  up.  The  lay 
members  had  taken  very  little  part  in  the  dis- 
cussion or  voting  to-day.  There  were  some 
things  in  this  majority  report  to  which  they 
were  opposed,  but  they  were  not  now  prepar- 
ed to  vote.  Let  us  settle  about  the  minor  courts 
first.  As  to  the  election  of  judges  and  surro- 
gates, he  believed  a  majority  of  the  Convention 
were  prepared  to  vote  for  such  election.  Settle 
these  questions,and  then  the  lay  members  would 
be  better  prepared  to  vote  upon  the  minor  de- 
tails of  this  judiciary  system. 

Mr.  MARVIN  proposed  that  we  should  settle 
all  the  principles  of  this  report  by  a  series  of 
resolutions.  He  would  begin  at  the  minor  courts. 
Settle  first  whether  justices'  courts  should  con- 
tinue as  now — then  in  relation  to  surrogates — 
then  to  common  pleas.  Before  voting  for  the 
plan  of  the  judiciary  committee,  he  desired  to 
know  whether  the  common  pleas  court  was  to 
be  abolished.  He  could  not  talk  about  a  su- 
preme court  until  he  knew  whether  the  com- 
moii  pleas  was  to  be  retained  or  not.  Then 
having  settled  these  principles,  he  could  deter- 


mine as  to  the  higher  courts.  Mr.  M.  read  a 
series  of  resolutions  embodying:  his  views. 

Mr.  FORSYTH  was  opposed  to  rising,  if  we 
were  to  come  back  again  in  committee.  Nothing 
would  ever  be  settled  in  committee.  It  was  nn 
invention  of  the  enemy,  so  far  as  regarded  the 
dispatch  of  business.  He  did  not  believe  this 
question  required  a  double  discussion.  If  it 
did,  we  had  not  time, 

Mr.  BROWN  further  urged  the  advantage  of 
resolutions  in  settling  principles — because  not 
involving  details  of  language  and  construction, 
the  attention  of  the  body  could  be  confined 
strictly  to  the  principle. 

Mr.  TILDEN  insisted  that  the  committee 
could  arrange  the  order  of  proceeding  on  this 
report  precisely  as  they  saw  fit, and  that  nothing 
would  be  gained  by  substituting  for  the  sections 
of  this  article.  Principles  could  as  well  be  set- 
tled in  one  way  as  another.  He  urged  that  this 
matter  should  not  be  taken  out  of  committee  in 
any  event ;  and  he  warned  the  judiciary  com- 
mittee that  they  should  not  undertake  to  commit 
gentlemen,  by  recorded  votes,  until  after  full 
discussion. 

Mr.  PERKINS  also  urged  that  there  should 
be  a  fall  discussion  of  the  general  features  of  a 
judiciary  plan,  before  members  should  be  forced 
to  vote  on  any  distinct  section.  He  moved  that 
the  committee  rise  and  report  progress. 

The  committee  rose, and  the  question  being  on 
granting  leave  to  sit  again, 

Mr.  BAKER  moved  to  lay  that  question  on 
the  table. 

Mr.  FORSYTH  moved  a  recess,  which  was 
agreed  to. 

AFTERNOON  SESSION, 

The  committee  of  the  whole  had  leave  to  sit 
again  on  the  judiciary  reports. 

Mr.  CAMBRELENG  resumed  the  chair. 

The  second  section  was  passed  over,  as  mov- 
ed by  Mr.  Ruggles. 

The  third  section  was  then  read,  as  follows: 

§  3  There  slull  be  a  supreme  court  having  the  same 
jurisdiction  in  law  and  equity  which  the  supreme  court 
and  court  of  chancery  now  have,  subject  to  regulation 
by  law. 

Mr.  TAGGART  moved  to  strike  it  out. 

Mr.  RUGGLES  hoped  we  should  hear  some 
reason  for  this,  before  the  question  was  taken. 

Mr.  TAGGART'S  object  was  to  draw  out 
some  reasons  for  having  such  a  section  here. — 
The  article  provided  for  a  court  of  appeals — and 
then  for  some  other  court  or  courts.  They  had 
called  a  multitude  of  courts  the  supreme  court — 
that  court  being  divided  into  eight  sections  and 
located  them  in  different  parts  of  the  state.  He 
was  utterly  opposed  to  this.  If  we  were  to  have 
a  supreme  court,  let  it  be  a  court  entitled  to  the 
name.  If  we  were  to  have  eight  district  courts, 
let  them  be  called  district  courts.  A  supreme 
crurt,  maintaining  its  unity  and  still  divided  in- 
to eight  parts,  would  be  as  difficult  to  under- 
stand as  some  systems  of  theology.  When  and 
how  were  we  to  proceed  in  it?  He  was  in  fa- 
vor of  district  courts,  located  in  districts,  and 
vested*  with  equity  and  law  jurisdiction,  and 
transacting  business  as  it  was  formerly  4one  by 
the  supreme  court— when  it  held  courts  in  bank, 
and  also  circuits  and  courts  of  oyer  and  termi* 
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ner  throughout  the  state.  That  court,  with  five 
judges,  transacted  all  the  business  without  un- 
necessary delay.  That  would,  perhaps,  be  in- 
adequate now  to  thebusiness  and  population  of 
this  great  state;  but  we  might  establish  district 
courts,  with  the  right  of  appeal  to  the  court  of 
last  resort,  and  secure  all  the  benefits  of  that 
system. 

Mr.  LOOMIS  thought  there  would  be  no  more 
difficulty  in  understanding  the  kind  of  court  con- 
templated here — a  court  holding  courts  in  bank 
in  eight  different  places,  by  three  judges — than 
in  understanding  the  present  system  —  three 
judges,  one  of  them  holding  a  court  in  bank. — 
This  article  contemplated  one  court  for  the 
whole  state — three  of  them  holding  terms  in 
bank,  and  any  one  of  them  trying  issues  of  fact. 
It  differed  from  the  present  system  in  this,  that 
two  or  more  courts  in  bank  might  be  held  at  the 
same  time  in  different  parts  of  the  state.  It 
preserved  the  unity  of  the  court,  and  yet  con- 
templated district  courts,  as  distinctly  and  sim- 
ply as  if  there  were  eight  separate  and  distinct 
courts.  So  far  as  locality  was  concerned,  it 
adapted  itself  to  the  convenience  of  the  public 
—as  much  as  if  the  three  judges  holding  a  cir- 
cuit were  circuit  judges  confined  to  one  circuit. 

There  was  conversation  here  between  Messrs. 
TAG  G ART  and  LOOMIS  as  to  the  plan  and 
way  of  bringing  causes  to  trial  in  these  circuits. 

Mr.  HUNT  had  an  amendment  to  offer  not 
quite  so  sweeping  as  that  of  the  gentleman  from 
Genesee.  He  would  not  give  this  court  alf  the 
powers  exercised  by  the  Chancellor  now.  He 
moved  to  amend  so  that  the  section  should 
read  : — 

"There  shall  be  a  supreme  court  having  jurisdic- 
tion in  law  and  equity." 

Mr.  JORDAN  remarked  that  this  would 
strike  out  the  clause  giving  the  legislature  pow- 
er to  regulate  the  jurisdiction,  and  would  throw 
that  duty  upon  us.  The  committee  intended  to 
have  one  great  fountain  of  law  and  equity,  sub- 
ject to  curtailment  of  jurisdiction  and  power  by 
the  legislature.  And  this  was  a  matter  which 
we  could  not  go  into  without  great  detail.  He 
hoped,  unless  there  were  objections  to  giving 
the  legislature  power  oyer  this  subject,  that  the 
section  would  stand  as  it  did. 

Mr.  HUNT  doubted  whether  three  men  could 
be  found  in  the  state  who  could  agree  as  to  the 
power  which  the  court  of  chancery  now  had. 

Mr.  RICHMOND  agreed  with  the  gentleman 
from  New  York  (Mr.  Hunt)  in  this  matter.  It 
was  a  general  remark  now  that  the  chancellor 
had  more  power  than  the  Autocrat  of  Russia. — 
He  hoped  we  were  not  going  to  confirm  any 
such  power.  If  the  legislature  had  always  had 
power  to  regulate  this  power,  as  it  was  said 
they  had,  and  the  legislature  had  permitted  the 
court  of  chancery  to  make  such  sweeping  en- 
croachments on  the  rights  of  individuals  as  it 
had  made,  the  legislature  was  very  much  to 
blame.  It  was  enough  to  say  that  this  court 
should  have  jurisdiction  in  law  and  equity. 

Mr.  RUGGLES  understood  the  object  of  the 
amendment  to  be  to  make  that  plainer  which 
Was  now  said  to  be  obscure.  He  only  rose  to 
ask  the  gentleman  from  Genessee,  (Mr.  Rich- 
mond), to  state  what  would  be  the  jurisdiction 
of  the  supreme  court,  if  these  words  were  struck 


out.  If  he  could,  Mr.  R.  would  consent  to  the 
amendment.  He  thought  the  section  more  cer- 
tain  as  it  stood. 

Mr.  CHATFIELD  supposed  the  idea  of  the 
mover  was  to  prevent  the  legislature  from  or- 
ganizing any  other  court  of  equity.  If  so,  the 
amendment  would  defeat  its  own  object — for  it 
would  leave  the  legislature  unrestrained,  and 
they  might  organize  as  many  courts  of  equity  as 
they  pleased.  Mr.  C.  desired  to  get  rid  of  equity 
courts,  and  to  give  to  this  supreme  court  equity 
and  law  powers. 

Mr.  O'CONOR  regretted  that  the  gentleman 
from  Otsego  (Mr.CHATFiELD)  was  not  in  his  seat 
this  morning,  when  he  had  the  honor  to  propose 
a  new  second  section, which  would  have  obviated 
the  present  difficulty — and  the  honor  to  fail  in 
it.  It  was  said  on  all  hands  to  be  a  very  good 
proposition,  but  it  was  said  not  to  be  the  right 
time  for  introducing  it,  so  it  was  postponed  by  a 
vote  of  rejection.  Mr.  O'C.  thought  it  was  now 
apparent  that  that  proposition  was  made  pre- 
cisely In  the  right  time.  He  (Mr.  O'C.)  wish- 
ed to  accomplish  the  very  same  thing  which  the 
gentleman  from  Otsego  did.  He  believed  that 
the  majority  of  this  Convention  desired  it.  But 
he  was  quite  sure  they  would  not  accomplish  it 
if  they  adopted  this  section,  even  if  it  were  a- 
mended,  as  proposed  by  his  colleague  (Mr. 
Hunt).  He  (Mr.  O'C.)  wished  to  strike  out  a 
little  more.  He  would  strike  out  all  of  the  sec- 
tion except  the  provision  that  there  shall  be  a 
supreme  court.  Even  that  was  not  very  neces- 
sary. There  were  some  here — the  gentleman 
from  Otsego,  himself  (Mr.  O'C.)  and  some  oth- 
ers— ready  strenuously  to  advocate  a  system 
which  wTould  bring  the  administration  of  civil 
justice,  in  all  its  departments,  into  one  court. — 
And  he  was  anxious  to  have  an  opportunity 
this  morning  to  present  a  resolution  instructing 
this  committee  of  the  whole  to  report  a  judicial 
system  by  which  equitable  relief  might  be  ad- 
ministered in  the  same  courts  as  legal  relief  was 
dispensed,  without  a  separate  court  of  chance- 
ry. But  time  did  not  admit  and  we  were  pre- 
cipitated upon  the  consideration  of  this  section, 
He  was  against  this  third  section,  because  he 
conceived  that  its  language  would  perpetuate  the 
distinct  form  of  pleading,  called  common  law 
and  equity  jurisdiction,  and  thus  prevent  a  re- 
form of  the  civil  administration  by  binding  them 
together.  He  apprehended  that  we  should  nev- 
er attain  this  reform  as  long  as  we  spoke  of  law 
and  equity  as  distinct  things  in  our  constitution 
—so  long  as  we  treated  them  in  the  fudamental 
law  as  different  things  or  as  separate  entities 
the  legislature  would  not  feel  at  liberty  to  unite 
and  blend  them  into  one.  This  section  as  re- 
ported, would,  it  is  true,  bring  them  into  one 
court,  but  it  would  recognize  them  as  two  sep- 
arate and  distinct  forms  of  practice.  It  would 
perpetuate  the  separate  forms  and  practice,  in 
despite  of  anything  the  legislature  might  hereaf- 
after  feel  inclined  to  do  towards  separating  them. 
He  desired  to  adopt  this  phraseology — *'  the  judi- 
cial power  of  this  state  shall  be  vested  in  the  su- 
preme court,  and  in  the  inferior  courts  mention- 
ed in  this  article" — this  would  include  all  courts 
which  the  constitution  may  authorize  the  legis- 
lature to  create,  as  well  as  those  expressly  nam- 
ed in  the  constitution.    If  we  erect  one  supreme 
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court,  and  declare  that  in  it  shall  be  vested  the 
whole  judicial  power  except  such  as  may  be 
parcelled  out  to  couns  inferior  to  it,  we  shall 
have  law  and  equity  in  one  court  without  say- 
ing  one  word  about  them,  as  separate  depart- 
ments in  the  administration  of  justice.  The  ad- 
vantage  of  omitting  to  name  them  as  distinct 
departments,  is  that  we  shall  leave  the  legisla- 
ture free  to  put  an  end  to  those  distinctions  in 
point  of  practice.  But  if  we  carry  them  into 
the  supreme  court  by  their  distinct  titles  of  Jaw 
and  equity  jurisdiction,  it  will,  at  least,  present 
a  serious  question  whether  the  legislature  could 
annihilate  Ihe  distinction  by  blending  the  two 
forms  of  pleading  or  otherwise.  It  had  been 
said  that  the  words  "subject  to  regulation  by 
law"  in  the  reported  section,  would  allow  the  leg- 
islature to  blend  law  and  equity  into  one  form  of 
pleading.  Mr.  O'C.  had  no  hesitation  in  saying 
that  he  did  not  believe  they  would  be  so  con- 
trued  by  the  courts  or  the  legislature.  The  terms 
subject  to  regulation  by  law  implied,  in  their 
connection,  merely  a  regulation  of  each  of  them 
as  distinct  and  independent  heads  of  jurisdic- 
tion. Mr.  O'C.  was  satisfied  that  it  was  prac- 
ticable to  blend  them,  and  he  stood  there  to  de- 
fend the  opinion  that  law  and  equity  ought  not 
to  be  known  or  recognized  in  our  system  of  ju- 
risprudence as  distinct  and  separate  methods  of 
administering  civil  justice. 

Mr.  WORDEN  asked  if  he  understood  the 
gentleman?  Whether  he  did  virtually  propose 
to  annihilate  the  procedure  we  now  called  equi 
ty  procedure  ? 

Mr.  O'CONOR  :  No  sir. 

Mr.  WORDEN  :  Does  the  gentleman  mean 
that  proceedings  in  Chancery  shall  be  conducted 
in  the  manner  in  which  they  are  now  conducted? 

Mr.  O'CONOR  thought  the  system  suscepti- 
ble of  very  great  improvement. 

Mr.  WTORDEN:  That  is  not  an  answer  to 
my  question. 

Mr.  O'CONOR  should  not  answer  every 
question  which  the  gentleman  might  frame  to 
interrupt  his  argument.  That  gentleman  and 
himself  entertained  directly  opposite  opinions 
upon  this  subject.  That  gentleman  was  for  per- 
petuating the  distinct  practices  of  law  and  equity 
pleading,  and  would  not  go  even  so  far  as  the 
committee  had  gone.  He  would  have  different 
judges  and  courts  to  administer  them  as  well  as 
the  distinct  modes  of  pleading  in  law  and  equi- 
ty. That  gentleman  was  for  perpetuating  the 
present  system,  and  if  that  system  was  not 
strong  enough  to  await  the  termination  of  an 
argument  against  it,  before  presenting  its  de- 
fence by  way  of  interruption,  it  must  be  a  weak 
one.  The  section  reported  proposed  to  bring 
them  both  into  the  same  court.  That  was  half 
the  work.  He  was  bound  to  vindicate  the  pro- 
priety of  doing  so  much,  and  would  do  so  if  it 
were  necessary.  But  his  immediate  object  was 
to  vindicate  the  propriety  of  bringing  them  to- 
gether in  such  a  manner  that  they  might  be 
blended  in  one  uniform  and  harmonious 
system  of  pleading  and  practice — so  that  there 
might  be  no  longer  known  in  the  adminis- 
tration of  civil  justice,  any  such  distinction  as 
law  and  equity.  [Mr.  Worden — in  his  seat — 
That  introduces  the  civil  law.]  Mr.  O'Conor 
proceeded :  It  might  be  deemed  proof  of  the 


-  soundness  and  safety  of  the  gentleman's  (Mr* 
Worden's)  position,  that  he  could  not  restrain 
himself  in  his  argument  until  it  was  his  time  to 
answer.  Those  who  were  impatient  of  argu- 
ment do  not  usually  feel  the  safety  of  their  po- 
sition most  strongly.  To  understand  this  ques- 
tion, it  was  necessary  to  look  at  what  these 
things  called  law  and  equity  are,  as  contradis- 
tinguished from  each  other.  In  strictness,  there 
could  not  be  said  to  be  any  such  distinct  systems 
of  jurisdiction,  as  law  and  equity.  They  were 
more  properly  called  two  distinct  systems  of 
practice — the  one  called  the  practice  at  law,  and 
the  other  the  prctice  in  equity.  By  the  practice 
at  law  a  man  was  only  enabled  to  recover  a  sim- 
ple money  demand — with  the  two  exceptions 
of  ejectment  and  replevin.  In  ejectment  the 
plaintiff  may  recover  land — the  tiling  itself — in 

j  replevin,  he  may  recover  a  chattel — the  thing  it- 
self; but  in  all  other  respects  a  party  can  re- 
cover in  the  law  practice  nothing  but  a  sum  of 
money.  And  to  recover  that  he  must  adopt  one 
or  other  of  live  or  six  particular  forms  of  action 
— very  technical  and  special  in  form,  and  in 
which  the  pleadings  are  almost  invariably  ficti- 
tious— filled  with  false  allegations  from  begin- 
ning to  end.     They  bore,  to  be   sure,  a   certain 

I  conventional  relation  to  a  truth  which  they  were 
supposed  to  represent,  and  which  conventional 
relation  was  perfectly  well  understood  by  learned 
lawyers,  tolerably  well  understood  by  the  pro- 
fession generally — but  wrhich  no  layman  would 
understmd.  For  instance,  if  one  were  to  rob 
him  of  his  watch,  the  forms  of  pleading  at  com- 
mon law  would  allow  him  to  waive  the  force, 
and  to  bring  an  action  for  the  value  of  the  watch 
as  upon  a  purchase.  He  could  charge  that  on  a 
certain  day  he  sold  and  delivered  to  the  defend- 
ant a  certain  watch,  in  consideration  whereof 
the  thief  promised  to  pay,  when  he  should  be 
thereto  requested,  as  much  as  such  watch  was 
reasonably  worth,  and  that  it  was  reasonably 
worth $250.  The  defendant  would  answer,  non- 
assumpsit — that  he  did  not  so  promise.  Every 
word  in  the  declaration  would  be  false,  and  the 
plea  would  be  manifestly'  true.  And  yet,  there 
was  no  judge  in  the  land  that  would  not  instruct 
the  jury  that  though  this  was  a  very  outrageous 
act,  the  party  whose  watch  it  was  had  a  right 
to  waive  the  wrong,  and  to  have  twelve  men  say 
on  their  oaths  that  the  defendant  did  promise  to 
pay  what  the  watch  was  reasonably  worth  in 
manner  and  form  as  he  had  alleged,  and  that 
their  verdict  must  be  for  the  plaintiff.  This  was 
a  very  fair  specimen  of  the  fictions  which  ex- 
isted in  the  common  law  modes  of  pleading. 
He  could  consume  hours  in  giving  similar  in- 
stances— but  one  was  sufficient.  Indeed,  al- 
most throughout,  the  allegations  in  the  declara- 
tion are  false  to  every  common  and  ordinary  in- 
tent. But  they  were  said  to  be  technically  true, 
because  by  construction  of  law,  the  relation  be- 
tween the  fiction  in  the  pleadings  and  the  truth 
it  represented  was  well  understood  by  lawyers 
and  judges;  and  between  them  they  could  in- 
struct the  jury  to  bring  in  such  a  verdict  as  * 
worked  out  the  ends  of  justice.  It  might  be 
asked  why  such  forms  were  ever  adopted? 
Their  origin  was  of  remote  antiquity, 
but  there  was  no  doubt  of  the  true  rea- 
son.    Jurors   were    originally  very    ignorant, 
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and    it  was    necessary  by  special    and    strict 
forms  to  bring  down  questions  in  issue  to  a  very 
nice  and  simple   point,      And  these  pleadings 
were  modified  from  time  to  time  until  they  had 
received  the  character  that  was  now  impressed 
on  them.    They  received  their  form  at  that  pe- 
riod  when  a  scholastic  pedantry  had   overrun 
and  perplexed  with  its   arbitrary  rules   every 
branch  of  science.     And  hence  of  course,  a  very 
special  system  of  pleadings  came  to  be  adopted. 
It  was,  however,  wholly  inadequate  to  the  ends 
of  justice;  and  because  it  was,  the  system  of  equi- 
ty jurisprudence  was  adopted  to  supplyits  defects. 
That  was  equity  practice.     Under   legal  prac- 
tice a  man  could  not  get  a  discovery  from  his 
adversary,  could  not  reach  documents,  nor  get 
specific  relief,   except  in  a  few  cases.     To  ob- 
viate these  defects  in  the  law,  a  clerical  chan- 
cellor introduced  the  civil  law  practice — a  prac- 
tice which  however  disfigured  in  some  places  by 
unnecessary  forms,  however  disfigured  at  this 
day  by  extreme  prolixity,   was  nevertheless  in 
its  own  nature  flexible,  highly  convenient,  and 
capable  of  being  made  to  answer  all  the  ends 
of  justice.    There  was  literally  no  form  about 
it.    The  party  stated  his   case,  and   asked   the 
relief  he  desired,  and  the  court,  if  he  proved  his 
case,  gave  him  that  relief.     Under  this  practice, 
any    suit  for  any    kind    of    remedy   may  be 
brought.    It  was  always  quite  easy  by  bill  in 
in  chancery  to  sue  on  a  promissory  note,  yet  as 
the  English  courti  of  common  law  had  jurisdic- 
tion of  the  action,  and  chancery  had  no  jurisdic- 
tion where  relief  could  be  had  at  law,  chancery 
was  never  permitted  to  take  cognizance  of  such 
cases.    Thus,  from  the  impropriety  of  the  forms 
of  the  common  law  to  answer  the  ends  of  jus- 
tice, this  equity  practice  was  introduced,  but  it 
was  not  permitted  to  act  except  in  cases  of  ne- 
cessity.    Thus  the  two  systems  grew  up  togeth- 
er.    And  at  the  period  of  the  Revolution,  in 
England   they  had   courts  of  common  law  and 
courts  of  chancery  as  we  had  them   now,  each 
exercising  an  extensive  jurisdiction, and  as  a  legal 
writer  of  eminence  by  a  typographical  blunder 
was  made  to  say  in  regard  to  the  court  of  chancery 
an  expensive  one      We  adopted  the  old  English 
forms;  and  hence  we  have  at  this  day,  these 
two  distinct  forms  of  practice.      He  supposed 
they  could  be  abolished,  and  one  form  made  to 
answer  every  purpose.     He  thought  the  keep- 
ing of  these  separate  was  mischievous.      In  no 
country  of   Europe,   except  Britain,   did  these 
two  separate  forms  exist.      The  chancery  or 
civil  law  lorms  obtained  throughout  the  conti- 
nent of  Europe — over  the  whole  civilized  world 
—wherever  justice  was  administered  in  regular 
form.     They  obtained,  in  Scotland,  for  all  the 
purposes  of  remedial  justice.    They  were  used 
for  all  these  purposes  in  the  state  oC  Louisia- 
na. In  some  countries  of  Europe,  where  the  civil 
law  forms  of  practice   obtained  and  in  Lou- 
isina,  they  had  the  trial  by  jury  in  as  full  vigor 
as  under  the  common  law  forms.     That  mode 
of  trial  was  just  as  applicable,   in  civil  contro- 
versies, in  one  form  as  in  the  other.      The  in- 
convenience of  having  these  two  forms  of  prac- 
tice, had  been  long  felt  here.     In  every  state  in 
the  Union,  except  New- York,  New  Jersey,  Ma- 
ryland and  South  Carolina,  law  and  equity  was 
now  administered  in  the  same  courts,  though  un- 


der different  forms  of  proceeding.    And  even  in 
the  four  states  mentioned,  and  also  in  England, 
law  and  equity,  in  the  last  resort,  was  adminis- 
tered in  the  same  court.     In  Great  Britain,  the 
court  of  exchequer  long  had  a  law  side  and  an 
equity  side — the  same  judges  administering  both 
kinds  of  practice.  Still,  generally,  they  had  been 
kept  apart  in  that  country,   as  to  the  modes  of 
practice.      Efforts  had  been  made  in  several 
states  to  bring  these  two  forms  together.      An 
effort  had   been   made   in   Pennsylvania ;    but 
there  they  took  a  course  precisely  opposite  to  that 
which  good  sense  wo;d  have  recommended.  They 
attempted  to  make  the  fictions  of  con|mon  law 
subserve  all  the  ends  of  civil  justice;  and  as  those 
are  utterly  incompetent  for  this  purpose,   that 
state  presented  a  very  unfavorable   specimen 
of  the  effects  of  endeavoring  to  administer  civil 
justice   in  one   form.    His   view  was   that  the 
forms  of  pleading  used  in  chancery,  reduced  and 
cut  down  to  the  extent  they  might  be,  were  the 
true  forms  by  which  civil  justice   might  be  ad- 
ministered in  all  cases,   in  one  court,   and  by  a 
uniform  mode  of  practice.     It  was  so  adminis- 
tered,  not  only  in  all  the  countries  of  Europe, 
in  Scotland  and  in  Louisiana,  but  in  all  cases  of 
admiralty  jurisdiction  throughout  the  U.  S.    Di- 
rectly under  our  eyes,  in  the  U.  S   district  court 
sitting   here  at  Albany,   this  mode  of  pleading 
and  practice,  simple,  uniform,  free  from  techni- 
calities, which  was  adequate  to  the  administra- 
tion of  justice  in  all  civil  cases,  was  in  full  ope- 
ration.    And  Mr.  O'C.  invited  the  Convention 
to   approach  the   framing   of  these   provisions, 
with  the  view  of  carefully  avoiding  the  perpe- 
tuation of  these   distinctions,   and  enabling  the 
legislature  to  simplify  and   bring  the  two  iorms 
into  one  if  practicable.    This  he  had  shown  to 
be  practicable;  and  he  would   now   attempt  to 
show   that  the   working  of  these  two   separate 
modes  oi  administering  justice  was  mischievous. 
He  held  that  the  practice  which  existed  in  courts 
of  common  law,   of  dividing  their  forms  of  ac- 
tion into  five  or  six  different  forms,   was  ensna- 
ring and  utterly  useless.     It  was  wholly  unne- 
cessary that  when  a  man  brought  a  suit  at  law, 
he  should   be  obliged  to  give  it  a  name  on  pain 
of  being  non-suited  if  he  gave   it  a  wrong  one. 
If  a  man  brought  a  suit  to  recover  money  on  a 
sealed  instrument,  he  must  call  it  debt  or  cove- 
nant, or  give  it  some  other   of  the  legal  forms, 
or  assumpsit — and  if  he  made  a  mistake,  it  was 
fatal  to  his  action.     He  had  heard  learned  law- 
yers say  that  if  a  man  was  so  ignorant  as  not  to 
know  how  to  christen  his  bantling,   he  ought  to 
lose  his  suit  and  he  turned   out  of  court.     He 
could  cite  instances  showing  that  the  most  learn- 
ed did  not  know  half  the  time,   which  of  these 
names  to  give  their  actions;  and  our  books  were 
full  of  non-suits,   after  long  litigation,   merely 
because  the  lawyers,   the  parties  and  the  judges 
did  not  know  what  was  the  true  form  of  action. 
Mr.  O'C.  cited  an  instance   where  an  action  of 
debt  was  brought  to  recover  about  $1000.     The 
defendant  insisted  that  the  form  of  action  should 
have  been   covenant.     A  learned  judge  at  cir- 
cuit  decided  that  the  defendant  was  mistaken  and 
that  the  action  was  in  right  form.     The  supreme 
court,three  years  afterwards,  in  a  learned  opinion 
citing  almost  all  the  books  of  the  common  law, 
held  the  same  opinion.    And  yet  that  judgment, 
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two  or  three  years  afterwards,  was  reversed  by 
the  unanimous  opinion  of  the  court  of  errors  ; 
and  the  plaintiff  in  the  original  suit  was  left  to 
discontinue  and  pay  costs  to  a  greater  amount 
than  the  sum  in  controversy.  Mr.  O'C.  main- 
tained that  this  cutting  up  and  subdivision  of 
lawsuits,  giving  them  each  a  particular  name, 
forbidding  a  man  to  prosecute  except  in  the  pre- 
cise form  to  which,  according  to  technical  rules, 
his  cause  of  action  belonged,  and  punishing  him 
if  he  made  a  mistake — when  the  line  between 
them  was  so  difficult  to  discover  that  the  most 
lerned  judges  differed— was  idle,  useless,  and 
most  pernicious.  But  the  subdivision  between 
law  and  equity  was  still  worse.  The  jurisdic- 
tion of  the  court  of  chancery,  originally  narrow 
and  limited,  had  become  by  degrees  so  extended 
that  it  was  difficult  to  say  of  what  case  it  had 
not  jurisdiction.  And  the  courts  of  law  had 
liberalised  their  remedies,  ana,  in  imitation  of 
the  court  of  chancery,  had  extended  their  ter- 
ritory into  the  region  formerly  occupied  by  the 
latter  ;  until,  instead  of  being  divided  by  dis- 
tinct and  broad  lines,  these  two  jurisdictions 
were  actually  interlocked  in  such  a  way  that  it 
was  difficult  for  the  most  learned  to  ascertain 
where  law  practice  ended,  and  where  the  chan- 
cery practice  begun.  And  yet  the  consequence 
of  bringing  a  suit  at  law,  when  it  should  have 
been  in  equity,  or  vice  versa,  was  a  nonsuit  j 
and  the  question  to  which  forum  the  suit  be- 
longed, cost,  not  unfrequently,  years  of  litiga- 
tion. He  cited  the  case  of  Elmendorf  against 
Harris,  in  fifth  Wendell's  Reports,  which  turned 
upon  the  question  whether  the  plaintiff's  remedy 
was  at  law  or  in  chancery.  The  common  pleas 
judge  decided  that  relief  could  not  be  had  at 
law.  The  supreme  court,  some  years  after- 
wards, affirmed  the  judgment.  Seventeen  vol- 
umes of  Wendell's  reports  elapse  between  this 
decision  and  the  judgment  of  the  court  of  er- 
rors, by  which  it  was  reversed.  It  reversed  the 
decisson  of  the  supreme  court ;  and  thus,  after 
•a  protracted  litigation,  which  must  have  cost 
the  defeated  party  a  very  large  sum,  a  decision 
was  ^ad  upon  the  merits.  The  whole  difficulty 
was  in  ascertaining  the  boundaries  between  the 
jurisdictions  of  these  courts.  He  stated  another 
case  in  illustration  of  the  perplexities  and  delays 
growing  out  of  these  two  separate  jurisdictions. 
Mr.  O'C.  went  on  to  urge  that  one  form  of 
practice  was  adequate  to  all  the  ends  of  justice, 
and  that  the  two  forms  should  not  be  perpetua- 
ted. The  gentleman  from  Genesee,  (Mr.  Rich- 
mond,) would  probably  give  him  a  lift,  [Mr. 
Richmond:  "  In  due  time."]  and  the  gentleman 
from  Monroe  also,  (Mr.  Strong,)  for,  after  all, 
this  was  a  matter  of  common  sense  and  not  of 
technical  learning.  Where  was  the  difficulty  in 
prescribing  that  a  suit  may  be  brought  on  a  pro- 
missory note  in  the  same  form  in  which  parties 
brought  suits  in  chancery?  He  admitted  that 
the  practices  of  the  two  courts  were  very  differ- 
ent, but  he  denied  that  there  was  any  necessity 
that  they  should  be  so.  He  admitted  that  you 
must  have  a  court  of  chancery,  but  under  its 
form  of  practice,  he  insisted  we  would  get  all 
the  remedies  we  now  had  under  these  antiqua- 
ted forms  of  the  English  common  law.  The* 
difference  between  law  and  equity,  and  the  only 
difference,  was  in  the  form  of  pleading  and  the 


remedies  The  principles  of  law,  applicable  to 
both,  were  the  same.  The  rules  and  principles 
of  justice  delivered  from  the  bench  by  the  chan- 
cellor were  identically  the  same  as  those  deliver- 
ed in  the  supreme  court.  There  was  no  differ- 
ence except  in  the  form  of  getting  into  court 
and  getting  out  of  it.  True,  in  the  origin  of 
chancery  jurisdiction,  chancellors  maintained 
the  doctrine  that  the  rights  remedied  in  a  court 
of  chancery  were  those  which  the  law  did  not 
exactly  define — but  which  it  belonged  to  the  ar- 
bitrement  or  will  of  a  good  and  conscientious 
man  to  define  and  enforce.  But  that  doctrine 
was  obsolete.  There  was  not  at  present  any 
such  thing  recognized  in  jurisprudence,  as  the 
will  or  arbitrement  of  a  good  and  conscien- 
tious man  finding  some  measure  of  justice 
between  neighbors,  which  the  law  did  not 
define  and  declare.  It  was  the  law  of  the 
land,  and  not  the  conscience  of  the  chancel- 
lor, by  which  the  right  of  the  citizen  must  be 
determined.  The  court  of  chancery  was  as 
much  bound  by  the  rules  of  law,  by  precedent 
and  former  adjudication,  as  courts  of  law,  and 
the  principles  of  justice  were  the  same  in  both 
courts.  The  maxim  that  our  rights  were  to  be 
measured  by  the  length  of  the  chancellor's  foot 
was  exploded  long  ago.  The  only  difference 
between  the  two  courts  consisted  in  this  : — In 
chancery  the  testimony  is  ordinarily  taken  by 
deposition,  and  the  chancellor  proceeded  with- 
out the  aid  of  a  jury.  The  chancellor  could 
also  grant  what  was  called  specific  relief.  True 
it  was  that  the  common  law  courts  could  not 
grant  all  the  relief  that  the  court  of  chancery 
could,  but  it  was  not  true  that  the  court  of 
chancery  could  not  grant  all  the  relief  attaina- 
ble in  courts  of  law.  The  common  law  forms 
were  constantly  being  departed  from  by  legis- 
lation ;  but  it  w-as  in  such  an  inch-by-inch,  ir- 
regular and  disorderly  manner,  that  whilst  it 
confounded  the  distinction  between  the  two 
courts,  and  made  it  every  day  more  and  more 
difficult  to  determine  where  a  man's  remedy  was 
to  be  sought,  it  did  not  tend  to  that  complete 
consolidation  and  union  of  the  practice  of  the 
two  courts  that  was  desirable.  By  statute,  the 
courts  of  law  now  granted  equitable  relief  in  a 
great  variety  of  cases — showing  that  there  was 
no  difficulty  in  bringing  these  two  forms  into  the 
same  court.  But  as  the  hour  of  adjournment 
was  near,  he  would  not  pursue  this  subject  fur- 
ther at  present.  He  maintained,  on  the  grounds 
stated,  that  it  was  expedient  to  avoid  the  use 
of  the  terms  law  and  equity  in  this  section — 
and  that  in  its  place  we  should  use  some  term 
descriptive  of  the  judicial  power  generally,— 
to  the  end  that  this  supreme  fountain  of  juris- 
prudence may  have  power  to  administer  justice 
in  all  its  various  forms — leaving  it  in  the  power 
of  legislation  to  unite  and  bring  together  in  one 
simple,  uniform  and  harmonious  mode  of  prac- 
tice the  prosecution  of  all  civil  suits. 

Mr.  WORDEN  did  not  intend  to  follow  (he 
gentleman  at  this  time  but  to  correct  some  of 
his  remarks  in  relation  to  his  own  views.  The 
gentleman  had  altogether  mistaken  his  views  of 
administering  law  and  equity  At  the  outset  of 
his  argument  Mr.  W.  had  taken  the  liberty  to 
ask  him  to  be  a  little  more  specific,  in  order  that 
he  might  know  what  he  was  aiming  at,  and  not 
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left  with  what  poor  intellect  he  had,  to  gather 
his  meaning  from  the  whole  scope  of  his  argu- 
ment. As  Mr.  W.  could  understand  him,  he 
was  not  for  abolishing  the  complex  and  tedious 
proceedings  in  equity,  but  the  simple,  concise, 
well  understood  common  law  forms  of  proce- 
dure. He  would  annihilate  the  common  law 
and  substitute  for  it  the  civil  law.  Mr.  W.  ad- 
mitted that  parties  were  frequently  turned  out 
of  court  because  they  had  not  comprehended 
the  nature  of  the  action,  which  they  should 
bring..  B  ut  on  looking  at  the  Louisiana  reports, 
where  the  forms  were  in  force,  such  as  the  gen. 
tleman  advocates  for  adoption  here,  he  found 
for  every  one  ease  turned  out  of  court  in  New 
York,  numerous  coses  in  that  state.  In  civil 
law  proceedings,  the  party  bringing  his  action, 
must  be  technically  accurate,  not  merely  to  a 
common  intent,  but  to  every  intent.  It  was  so 
in  chancery  proceedings.  The  party  must  state 
the  facts  precisely  as  his  proof  will  substanti- 
ate or  he  will  fail.  It  is  so  under  the  civil  law. 
The  proceedings  are  such  as  only  the  most  spe- 
cious and  artful  special  pleader  can  draw  up. — 
And  yet  we  are  to  abolish  the  common  law  to 
substitute  this  in  its  place.  And  the  gentleman 
from  Genesee  (Mr.  Richmond)  is  ready  to  lend  a 
helping  hand  in  this  business!  He  has  given  us  a 
tirade  against  equity  proceedings,  and  yet  Mr. 
W.  doubted  whether  he  had  ever  read  a  single 
treatise  on  proceedings  in  law  and  equity,  and  yet 
the  gentleman  would  force  upon  us  hi  notions 
in  regard  to  the  great  principles  involved  in  the 
administration  of  justice,  which  it  took  a  life  to 
understand.  Mr.  W*.  did  desire  to  see  reform 
in  equity  proceedings,  whether  we  kept  separate 
or  amalgamated  the  two  jurisdictions.  In  the 
case  stated  by  the  gentleman,  the  principle  was 


clear  that  a  party  might  waive  the  wrong,  and 
sue  for  the  value  of  the  watch,  provided  the 
party  sold  it,  (not  otherwise,  as  Mr.  W.  appre- 
hended,) and  recover  as  for  money  had  and  re- 
ceived to  the  plaintiff's  use  j  and  the  proceeding 
was  infinitely  more  simple  and  intelligible  than 
the  complex,  tedious,  prolix  procedure  in  chan- 
cery, and  was  without  the  risk  of  having  the 
whole  proceeding  dismissed  for  a  slight  variance 
between  the  facts  stated,  and  the  proof.  So  in 
the  admiralty  cases  alluded  to,  the  forms  and 
adjudications  were  more  technical  than  those  of 
the  common  law.  At  the  same  time,  Mr.  W- 
admitted  that  there  was  much  that  was  absurd 
and  nonsensical  in  common  law  proceedings, 
and  which  should  be  abolished,  as  they  had 
been  in  England.  Mr.  W.  illustrated  the  diffi- 
culty of  introducing  equity  forms  in  legal  pro 
ceedings,  by  a  case  where  the  interests  of  third 
persons  were  brought  in.  But  he  only  rose  to 
draw  attention  to  the  fact  that  his  friend  from 
New- York,  instead  of  abolishing  the  court  of 
chancery,  would  abolish  the  common  law  pro- 
cedure, and  make  every  case  the  basis  for  a 
bill  in  chancery. 

Mr.  STETSON  here  offered  an  addition  to  the 
section — saying  that  if  we  were  not  to  have  two 
distinct  courts  of  law  and  equity,  he  desired  to 
have  it  added.     It  was  this: — 

"  And  lo  the  end  that  ultimately  the  jurisdictions  of 
law  and  equity  may  not  be  separately  administered) 
and  that  the  two  may  be  blended  into  one  harmonious 
system,  the  legislature  shall  provide  by  law,  as  far  as 
may  be,  common  form  of  procedure  for  remedies  aris- 
ing under  both  jurisdictions  " 

The  committee  then  rose,  and  the  Convea 
tion 
Adj.  to  9  o'clock  to-morrow  morning. 


TUESDAY,  AUGUST  11. 


Prayer  by  the  Rev.  Mr.  Morrow. 

Mr.  MURPHY  presented  a  memorial  of  in- 
habitants of  Kings  county  of  both  political  par- 
ties, against  the  election  of  judges  by  the  peo- 
ple. Referred  to  the  committee  of  the  whole 
having  in  charge  the  reports  of  the  judiciary 
committee.  A  motion  to  print  was  negatived, 
but  it  was  read  on  the  call  of  Mr.  RUGGLES 

The  PRESIDENT,  presented  the  memorial  of 
Robt.  Townsend,  jr  ,  on  the  subject  of  judicial 
reform.  Referred  to  the  committee  of  the  whole 

Mr.  SWACKHAMER  offered  the  following:— 

Resolved,  that  the  committee  of  the  whole,  having 
in  charge  the  sever  il  reports  from  the  committee  on 
the  judiciary,  be  instructed  to  report  a  section  to  pro- 
vi  e  that  the  judicial  power  of  this  state  shall  be  vest- 
ed in  one  supreme  court  and  in  such  inferior  courts  as 
may  be  authorized  by  this  constitution. 

After  a  brief  conversation  in  which  Messrs. 
SWACKHAMER,  LOOMIS,  WORDEN  and 
others  took  part,  the  resolution  was  referred  to 
the  committee  of  the  whole  having  the  reports 
of  the  judiciary  committee  in  charge. 

Mr.  WHITE  offered  the  following  which  was 
referred  to  the  committee  of  the  whole  having 
the  judicial  reports  in  charge: — 

Resolved,  That  a  judicial  system  should  be  provided 
^mbraoittg  the  falhwing  pr'nciples:— 


1.  That  equitable  relief  be  administered  in  the  same 
courts  in  which  legal  remedies  are  enforced,  without  a 
separate  court  of  chancery 

2  That  provision  be  made  for  the  enactment  within 
a  specified  time,  of  a  code  of  procedure  by  which  the 
distinction  between  common  law  and  equity  jurisdic- 
tion shall  be  abolished,  and  justice  adminisieied  in  all 
civil  cases  in  an  uniform  mode  of  pleading  and  prac- 
tice. 

3.  That  the  judges  of  the  supreme  or  superior  court 
of  original  jurisdiction,  be  elected  by  the  people  in 
districts  for  a  term  of  —  years 

4.  That  the  county  courts,  or  courts  of  common 
pleas  be  retained  anri  re-organized  in  sueh  manner  as 
to  give  them  more  efficiency  and  usefulness 

5  That  the  surrogate's  jurisdiction  be  retained  and 
united  to  the  county  courts. 

Mr.  TAGGART  moved  the  transmission  to 
the  Assistant  Register  and  to  the  clerks  of  the 
second,  third  and  fifth  circuits,  of  the  resolu- 
tion calling  for  a  statement  of  sales  of  real  es- 
tate  belonging  to  infants,  with  a  request  that 
they  furnish  answers  to  the  same.  Agreed  to. 
FUNDS  IN  CHANCERY, 

Mr.  LOOMIS  called  for  the  unfinished  busi- 
ness of  yesterday — the  report  of  the  judiciary 
committee  in  relation  to  Mr.  Mann's  resolution 
on  the  subject  of  funds  in  chancery — and  it  was 
taken  up. 

Mz.  P$EKIJ*S  mmrcd  U>  amend  so  as  to  pro* 
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vide  that  in  case  the  names  of  the  owners  can. 
not  be  ascertained  then  the  titles  of  the  suits  in 
which  the  sums  were  deposited,  shall  be  report- 
ed.     Agreed  to. 

Mr.  LOOMIS  offered  an  amendment  to  be  ad- 
ded at  the  end  of  the  resolution  in  the  words 
"and  showing  how  such  funds  are  invested,  at 
what  rate  of  interest,  and  how  the  income  there- 
from is  appropriated."     Agreed  to. 

Mr.  TAGGART  moved  to  amend  by  striking 
out  "this  Convention"  and  insert  "  the  legisla- 
ture within  ten  days  after  the  commencement 
of  its  next  session."  He  believed  the  returns 
could  not  be  obtained  in  time  to  be  put  to  any 
practical  purpose  here,  but  they  might  be  use- 
ful to  the  legislature. 

Mr.  RUGGLES  said  he  should  vote  for  the  re- 
solution  if  it  were  so  amended. 

Mr.  NICOHLAS  said  he  would  call  on  the 
chancellor  for  the  items  which  form  the  large 
fund  now  in  the  custody  of  his  court  for  the  in- 
formation of  the  Convention,  but  he  should  vote 
against  the  amendment  requiring  the  details  to 
be  reported  to  the  legislature  at  its  next  session. 
Should  this  requirement  be  made,  we  would 
transcend  our  duty  and  power.  We  may  call 
for  any  information  necessary  for  our  guidance, 
but  it  is  not  incumbent  upon  the  Convention  to 
instruct  or  enlighten  the  legislature  in  its  action 
on  any  question.  The  legislature  is  fully  com- 
petent to  obtain  for  itself  all  necessary  informa- 
tion on  every  subject.  The  report  already  re- 
ceived on  this  subject  contains  all  the  informa- 
tion we  need  in  regard  to  the  powers  and  duties 
of  the  chancellor.  We  learn  from  his  report 
that  the  court  has  in  charge  three  millions  of 
dollars  belonging  to  various  citizens  and  institu- 
tions of  the  country.  This  fact  alone,  as  set 
forth  by  this  report,  will  of  itself  convince  eve- 
ry  person  that  our  chancery  system  as  hereto- 
fore organized,  imposes  upon  the  chancellor 
greater  responsibilities  and  invests  him  with 
more  power  than  should  ever  belong  to  any  one 
man  under  a  government  like  ours.  We  do  not 
therefore  need  more  specific  information  in  re- 
gard to  the  general  question  of  the  remodelling 
our  chancery  system.  But  the  details  called  for 
by  this  resolution  may  induce  the  Convention  to 
adopt  a  provision  requiring  the  legislature  to 
make  it  the  duty  of  all  officers,  both  civil  and 
judicial,  to  make  periodically  a  public  report 
of  all  funds  or  balances  which  they  by  vir- 
tue of  their  office  have  held  beyond  a  spe- 
cific period  of  time.  Such  a  report  was  re- 
quired by  law  from  the  banks  five  years 
since,  and  has,  as  was  stated  yesterday,  been 
very  beneficial  to  surviving  relatives,  who 
never  before  knew  that  their  deceased  parent, 
or  friend,  or  guardian,  had  made  a  deposit  for 
their  benefit.  Hoping  th*at  a  full  detailed  report 
from  the  chancellor  may  lead  hereafter  10  a  sim- 
ilar periodical  expose  from  every  officer  of  the 
state  to  whom  is  confided  moneys  belonging  to 
his  fellow-citizens,  he  (Mr.  N.)  shouid  vote 
against  the  amendment,  but  in  favor  of  the  re- 
solution. 

Mr.  NICOLL  said  if  the  information  was 
necessary  he  should  not  object  to  the  resolution; 
but  he  thought  it  might  be  obtained  and  used 
without  publishing  unnecessarily  to  the  world 
all  the  private  affairs  0/  persons  who  are  parties 


to  suits  in  chancery.  He  hoped  the  resolution 
would  be  laid  on  the  table  that  its  phraseology 
might  be  changed.  He  moved  its  reference  to 
a  select  committee. 

Mr.  MANN  said  there  appeared  to  be  great 
objection  on  the  part  of  some  gentlemen  of  the 
legal  profession  to  the  adoption  of  this  resolu- 
tion. He  now  began  to  suspect  that  there  was 
something  wrong  in  this  business. 

Mr.  WATERBURY  said  he  had  been  the  in- 
strument  in  depositing  money  in  the  court  of 
chancery  for  an  orphan  child,  and  he  would  like 
to  know  whether  that  child's  funds  were  safe, 
and  she  was  receiving  justice.  He  thought  they 
had  better  throw  off  a  little  of  their  delicacy, 
and  act  according  to  the  principles  of  truth  and 
justice. 

Mr.  LOOMIS  was  willing  this  subject  shouid 
go  to  a  select  committee. 

Mr.  SIMMONS  was  proceeding  to  oppose  the 
resolution,  when 

The  PRESIDENT  announced  the  arrival  of 
the  hour  fixed  for  resuming  the  special  order. 

THE  JUDICIARY  DEPARTMENT. 

Messrs.  BROWN  and  SHEPARTJ  moved  the 
reference  of  resolutions  heretofore  offered  by 
them  to  the  committee  of  the  whole.     Agreed  to. 

The  Convention  then  went  into  committee  of 
the  whole,  Mr.  Cambreleng  in  the  chair,  on 
the  reports  of  the  judiciary  committee. 

The  pending  question  was  on  the  amendment 
to  the  third  section  offered  yesterday  by  Mr. 
Stetson: — 

Add  nfter  "  law,"  in  the  third  line  of  section  3,  as 
follows: — "  And  to  the  end  that  ultimately  the  juris- 
dictions of  law  and  equity  may  not  be  separately  ad- 
ministered, and  that  the  two  may  be  blended  into  one 
harmonious  system,  the  legislature  shall  provide  by 
law,  as  far  as  may  be,  common  forms  of  procedure  for 
remedies  arising  under  both  jurisdictions  " 

Mr.  STETSON  said  it  was  perhaps  expected 
that  he  would  explain  the  object  of  his  amend- 
ment. The  section  to  which  it  applied  vested 
the  jurisdiction  of  law  and  equity  in  a  supreme 
court,  subject  to  regulation  by  law.  His  amend* 
ment  required  the  legislature  to  provide  a  com- 
mon form  of  proceeding  for  remedies  under  both 
jurisdictions,  so  that  law  and  equity  should  not 
be  separately  administered.  It  might  be  said 
that  the  words  "  subject  to  regulation  by  law," 
reported  by  the  committee,  gave  the  legislature 
the  same  power.  If  so,  no  objection  could  be 
taken  by  them  to  his  amendment,  except  to  its 
phraseology,  which  was  framed  so  as  to  avow  a 
distinct  proposition ;  and  that  if  adopted,  it 
would  afterwards  be  changed.  But  it  was  be- 
cause the  words  l 'subject  to  regulation  by  law," 
might  not  be  construed  to  mean  the  same,  with 
his  amendment,  that  he  was  induced  to  offer  it. 
The  jurisdiction  of  law  and  equity  had  been  ad- 
ministered by  courts  of  distinct  organization  : 
and  now  these  jurisdictions  were  conferred 
jointly  upon  the  supreme  court,  and  power  given 
to  the  legislature  to  regulate.  He  foresaw  that 
two  parties  would  arise  in  the  legislature— the 
one  insisting  that  these  jurisdictions  were  to  be 
separately  administered,  as  heretofore  ;  and  the 
other  that  they  should  be  blended.  Jt  would  be 
a  perpetual  struggle,  and  we  would  not  have 
either  the  one  system  or  the  other.  It  would 
be  a  middle  ground  position  \  and  a  judge  of  the 
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supreme  court,  whilst  holding  a  law  term,  feel- 
ing corsctous  of  his  equity  powers,  would  begin 
to  administer  it,  without  regard  to  forms.  And 
so  of  the  law,  when  holding  equity  terms.  It 
would  cease  to  be  a  regulated  system  of  law  or 
equity,  for  the  reason  that  when  the  powers  are 
vested  in  the  same  judges,  a  separate  adminis- 
tration would  be  only  partially  observed.  Now 
he  was  opposed  to  this  middle  ground  position  j 
and  he  desired  lo  remain  at  the  extreme  we  had 
occupied,  separate  courts  of  law  and  equity,  or 
go  at  once  to  the  other  extreme — that  of  having 
but  one  set  of  forms  for  both  jurisdictions.  He 
would  confess  that  he  had  not  been  accustomed 
to  regard  a  fusion  of  the  two  courts  as  desira- 
ble ;  and  he  would  still  prefer  separate  courts 
and  separate  jurisdiction.  But  that  had  been 
surrendered  by  the  committee,  and  the  Conven- 
tion generally  regarded  it  with  displeasure. — 
Under  these  circumstances,  unless  we  could 
have  the  influence  of  the  committee  in  leading 
the  way  to  a  distinct,  separate  organization,  he 
hoped  we  would  proceed  at  once  to  the  other  ex- 
treme of  blending  the  exercise  of  the  two  juris- 
dictions into  one  practice. 

Mr.  TAGGART  stated  the  details  of  a  plan 
of  a  judiciary  which  he  had  matured  and  point- 
ed out  some  objections  to  the  plan  of  the  ma- 
jority of  the  committee.  He  proposed  the  fol- 
lowing as  a  substitute  for  the  third  section,  and 
withdrew  his  motion  to  strike  out : — 

§  3.  The  Supreme  Court  (which  shall  be  a  court  of 
appellate  jurisdiction  only)  shall  consist  of  eight  jus- 
tices, one  of  whom  shall  be  denominated  chief  justice. 

Mr.  JORDAN  had  listened  with  interest  to 
the  explanations  of  the  chairman  and  other  gen- 
tlemen of  the  committee  on  printing  the  report, 
some  days  since.  He  had  also  given  his  atten- 
tion to  the  several  minority  reports,  and  the  re- 
marks of  the  gentlemen  who  had  brought  them 
forward.  They  had  now  been  favored  with  an- 
other distinct  plan  of  organization  by  the  gen- 
tleman from  Genesee  (Mr.  Taggart);  and 
from  present  appearances,  he  should  judge  there 
were  others  yet  behind.  He  must  take  occasion 
to  say,  that  in  the  multitude  of  propositions, 
they  were  likely  to  get  into  inextricable  difficul- 
ties, if  every  member  of  the  Convention  should 
determine  to  resist  alt  plans  which  did  not  pre- 
cisely and  in  all  particulars  accord  with  his 
views.  Should  such  unfortunately  be  the  case, 
they  could  arrive  at  no  results.  He  had  great 
doubts  acd  fears,  unless  gentlemen  could  yield 
minor  points  for  the  general  good.  The  com- 
mittee of  thirteen  of  which  he  had  had  the  hon- 
or to  be  a  member,  had  proceeded  to  their  du- 
ties with  an  earnest  desire  to  devise  a  system 
on  which  the  Convention  could  agree.  There 
had  been  much  difference  of  opinion  among 
them,  but  they  had  yielded  individual  preferen- 
ces and  made  concessions  in  order  to  harmonise. 
A  majority  of  the  committee  had  agreed,  but 
there  were  other  members  who  could  not  feel  it 
their  duly  to  give  up  their  first  impressions.  In 
this  state  of  things,  it  was  quite  apparent  that 
the  report  must  be  wrecked,  unless  it  should  re- 
ceive the  candid  and  liberal  consideratiou  of  the 
Convention,  and  the  community  would  be  left  to 
groan  under  their  past  intolerable  grievances.— 
He  was  not  wedded  to  any  plan,  nor  had  he  the 
vanity  to  believe  for  a  moment  that  his  own 


opinions  were  preferable  to  those  of  others.— 
But  he  made  it  the  rule  of  his  conduct  to  state 
frankly  his  own  views,  and  to  hear  tho>e  of  oth- 
er  gentlemen,  and  when  disagreements  existed 
to  reconcile  them  if  he  could.  He  was  now 
about  to  say  that  if  many  new  projects  should 
start  up,  if  any  amendment  could  be  offered  that 
would  improve  it,  or  if  any  entire  plan  could  be 
produced  preferable  to  that  of  the  majority  of 
the  committee,  he  would  most  willingly  adopt 
it.  But  experience  had  led  him  to  believe  that 
if  any  number  of  projects  should  start  up,  and 
he  thought  there  were  likely  to  be  many,  no  two 
of  them  would  be  alike.  There  were  five  of 
the  committee  who  differed  with  the  majority, 
and  their  conscientious  determination  to  dis- 
charge their  duty  with  unyielding  firmness,  was 
evinced  by  the  fact  that  no  two  of  them  had 
been  able  to  agree  with  each  other;  and  so  ear- 
nest was  one  of  that  number  to  complete  a  sys- 
tem of  his  own,  perfect  in  his  judgment  in  all 
its  parts,  that  he  had  appeared  to  be  unable  to 
agree  with  himself.  [Much  laughter.]  Mr. 
J.  judged  so  from  the  fact  that  the  gentleman 
referred  to  had  on  this  floor  asked  time  to  draw 
his  report,  or  at  least  to  complete  it,  several 
days  after  the  chairman  had  presented  the  ma- 
jority report.  [Cries  of  "  name  him.7']  No, 
he  would  not  name  the  gentleman  without  his 
consent,  but  this  he  could  and  would  say,  that 
he  was  one  for  whose  talents  and  integrity  he 
entertained  the  highest  possible  respect. 

Mr.  WORDEN  said  that  if  he  was  alluded  to, 
his  report  word  for  word  was  presented  in  com- 
mittee before  it  was  presented  here. 

Mr.  JORDAN  said  he  would  then  correct  his 
error.  He  had  not  before  heard  or  seen  the  re- 
port, but  if  the  honorable  delegate  from  Onta- 
rio affirmed  it  to  be  so,  he  must  believe  it  as 
much  as  if  he  had  himself  seen  it.  It  is  much 
easier  (said  Mr.  J.)  to  find  fault  with  a  plan  and 
pull  it  to  pieces  than  to  originate  a  better.  He 
did  not  intend  to  apply  this  remark  to  the  mi- 
nority, nor  did  he  apply  it  to  the  gentleman  from 
Genesee  (Mr.  Taggart)  who  had  read  an  arti- 
cle  which  he  proposed  as  a  substitute.  He  (Mr. 
J.)  hoped  it  would  be  printed,  and  all  others  of 
the  kind  if  there  were  forty  of  them,  that  we 
might  see  what  they  were.  He  presumed  that 
no  two  would  be  alike  ;  and  it  would  serve  to 
convince  the  delegates  of  the  necessity  of  culti- 
vating that  spirit  of  concession  to  which  he  had 
referred — a  spirit  to  which  we  were  indebted 
for  the  federal  constitution,  and  which  he  deem- 
ed it  a  public  duty  to  cherish  It  was  impossi- 
ble, at  a  casual  reading  by  the  gentleman  (Mr. 
T.)  in  his  place  to  grasp  the  outline  of  Irs  plan, 
much  less  the  details.  He  could  retain  in  his 
mind  only  the  prominent  features,  and  with  the 
understanding  he  had  of  it,  would  endeavor  to 
show  to  the  honorable  gentleman  himself  that 
the  report  of  the  committee  attained  the 
same  objects  and  in  a  better  way.  The  gen- 
tleman from  Genesee  makes  his  district  judges 
local,  while  the  supreme  judges  of  the  committee 
doing  similar  duties,  are  ambulatory,  the  for- 
mer are  to  hold  courts  of  nisi  jprius  and  sit  in 
banc  only  in  their  own  districts — the  latter 
throughout  the  state.  By  his  plan  the  judges  of 
the  several  district  courts  would  be  strangers  to 
each  other,  their  jurisdiction  was  confined  to 
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their  own  districts,  they  had  no  more  power  in 
or  connection  with  the  other  parts  of  the  state 
than  with  Massachusetts  or  New  Jersey.  A 
suitor  in  one  district  prosecuting  a  resident  of 
another  would  be  obliged  to  go  into  the  latter 
to  commence  his  suit?  the  same  as  into  a  foreign 
state.  By  the  plan  of  the  committee,  the  judg- 
es would  feel  and  know  that  they  were  judges 
for  the  whole  state,  and  their  process  would  run 
into  every  county.  A  judge  in  Suffolk  could  hold 
a  circuit  or  sit  in  banc  in  Erie  ;  or  a  judge  in 
Clinton  could  do  the  same  in  Richmond.  Each 
would  go  every  where,  exchange  duties  with 
everybody.  They  would  commix  and  commin- 
gle, and  be  kept  bright  and  burnished,  so  to 
speak,  by  rubbing  themselves  against  each  oth- 
er. In  this  court,  separate,  but  not  divided  ; 
local,  yet  every  where;  one  in  eight,  and  eight 
in  one,  he  (Mr.  J.)  conceived  there  would  be 
great  advantage  over  that  of  the  antagonist  plan. 
He  would  undoubtedly  prefer  if  it  were  possi- 
ble, to  have  but  one  bench  ;  but  that  was  deem- 
ed, and  by  the  gentleman  from  Genesee  con- 
ceded, to  be  impossible.  No  number  of  judg- 
es sitting  together  could  do  the  business  of 
the  state.  There  must  be  a  multiplication 
of  working  tribunals.  His  (Mr.  J.'s) 
plan  proposed  a  supreme  court  of  eight  judg- 
es, with  appellate  jurisdiction  only.  This  the 
committee  had  provided  for  in  a  court  of  ap- 
peals, of  the  same  number  of  judges.  His  plan 
proposed  to  draw  all  the  judges  of  the  court  of 
last  resort  from  his  four  local  supreme  courts,  or 
as  he  has  denominated  them,  district  courts; 
these  judges  having  local  and  restricted  terri- 
torial jurisdiction  as  already  stated.  The  com- 
mittee propose  to  draw  eight  judges  from  the 
supreme  court,  one  from  each  of  their  eight  dis- 
tricts, all  having  equal  power,  jurisdiction  and 
authority  throughout  the  state  as  also  stated. — 
Four  of  whom  should  sit  from  time  to  time  and 
in  rotation  in  the  court  of  appeals,  and  to  elect 
four  more  by  general  ticket.  The  superiority 
of  the  latter  over  the  former  he  conceived  to  be, 
first,  that  the  four  justices  of  the  supreme  court 
would  in  every  instance  have  held  courts  and 
become  familiar  with  the  course  of  business 
throughout  the  state.  They  would  have  thus 
become  familiarized  with  the  intricacies  of  com- 
mercial law  in  the  metropolis,  as  well  as  with 
the  less  diversified  and  intricate  portions  of  the 
law  applicable  to  the  agricultural  and  manufac- 
turing districts.  They  would  have  mingled 
more  and  have  been  brought  in  more  direct  con- 
tact and  collision  with  those  great  minds  which 
he  trusted  to  see  adorn  the  bench.  They  would 
be  l^ss  provincial  in  their  notions,  less  circum- 
scribed in  the  sphere  of  their  usefulness  and 
means  of  knowledge,  and  more  fitted  to  the  dis- 
charge of  their  high  duties.  Second,  that  the 
four  judges  elected  would  come  more  directly 
from  the  people,  and  feel  more  directly  their  re- 
sponsibility to  them.  They  would  imbibe  and 
retain  more  of  the  great  general  principles  of 
moral  justice;  of  what  might  be  called  the  im- 
pulses of  natural  equity;  such  as  it  had  often 
been  remarked  would  "knock  off  the  rough  cor- 
ners of  the  common  law  and  loosen  the  fetters 
of  artificial  and  technical  equity."  '  Inflexible 
rules  would  be  brought,  by  a  species  of  unde- 
finable  necessity,  to  blend  and  harmonize  with 


the  discretion  of  enlightened  conscience.  It 
would  in  that  partake  somewhat  of  the  cha. 
racterof  the  former  court,  which,  though  consi- 
dered an  anomaly  by  all,  had,  somehow  or  other, 
most  generally  contrived  to  do  justice  without 
violating  law,  and  had,  until  mischiefs  had  lat- 
terly crept  in,  given  general  satisfaction  to  the 
community.  By  the  plan  of  the  gentleman 
from  Genesee,  (Mr.  Taggart)  there  wculi 
be  but  four  districts,  instead  of  eight.  If  there 
was  any  thing  in  bringing  the  courts  nearer  to 
the  people,  in  that  respect  it  was  less  desirable. 
The  convenience  of  suitors  and  the  bar  would 
be  less  promoted ;  and  although  the  profession 
of  the  law  had  become  apparently  odious  to  a 
certain  class,  and  even  to  some  who  were  nomi- 
nally members  of  the  bar,  (lawyers  upon  parch- 
ment, but  demagogues  among  the  people,)  he 
would  say  that  their  convenience  must  be  con- 
sulted, despite  the  grovelling  prejudices  alluded 
to,  or  the  community  must  surfer,  it  could  not 
be  expected  that  counsel  would  travel  one  hun- 
dred and  fifty  miles  to  argue  a  client's  cause, 
without  drawing  from  that  client's  pocket  the 
additional  expense.  By  the  report  of  the  com- 
mittee, if  adopted,  the  legislature  shall  provide 
that  so  many  courts  in  banc  shall  be  established 
in  each  district  as  will  be  sufficient  to  do  all  the 
business  with  promptitude.  This  cures  the  great 
mischief  of  the  present  organization,  it  saves  as 
well  the  delays  as  the  vexatious  and  ruinous  ex- 
pense of  travelling  from  Suffolk,  and  all  the  dis- 
tant counties,  to  Rochester,  Utica,  and  other 
places,  three  or  four  times  a  year,  and  after 
waiting  for  weeks  to  watch  the  tardy  advance 
upon  a  calendar  loaded  down  with  700  to  1,000 
causes,  travelling  back  again,  with  no  senti- 
ment of  respect  for  the  judiciary  establishment. 
No  results  except  those  of  a  bootless  expense  of 
time  and  money.  In  this  regard,  he  (Mr  J.) 
would  submit  the  fact  that  superior  advantages 
were  now  to  be  found  on  the  side  of  the  honor- 
able gentleman's  proposition.  That  gentleman, 
by  way  of  illustrating  the  inconvenience  of  the 
majority  report,  had  supposed  himself  in  the 
course  of  his  extensive  and  useful  practice,  to- 
have  in  his  hands  three  causes  all  ready  for  ar- 
gument, and  noticed  for  the  same  time — one  in 
his  own  district,  one  in  Albany,  and  one  in  New- 
York.  How  could  he  attend  to  all?  This  cer- 
tainly would  present  a  cause  of  difficulty  to  him- 
self and  disadvantage  to  his  client.  But  he 
(Mr.  J.)  would  suppose  the  same  gentleman 
had  one  cause  at  a  circuit  in  Buffalo,  one  in  Ba- 
tavia,  and  one  in  Rochester,  all  ready  for  trial, 
and  noticed  for  the  same  day,  (a  case  equally 
supposable  upon  his  own  plan  and  in  his  own 
district,)  what  should  he  do  ?  Why,  but  one  re- 
medy could  be  applied,  and  that  would  extend  to 
both  hypotheses.  He  must  put  two  of  his  briefs 
into  other  hands.  It  was,  said  Mr.  J.,  impos- 
sible to  adopt  any  system  that  would  be  at  all 
times  entirely  convenient  to  all  persons,  and  any 
one  who  was  so  sanguine  as  to  expect  it  was 
doomed  to  disappointment.  Could  all  the  courts 
of  law  and  equity,  for  the  trial  of  issues  and 
trials  in  banc,  be  consolidated  into  one,  so  that 
one  cause,  and  only  one,  in  the  whole  state 
could  be  on  trial  at  once,  then  and  only  then 
could  the  gentleman  secure  himself  against  con 
flicting  engagements.  That  is  impossible !    [Mr 
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Brown  here  reminded  Mr.  Jordan  that  he  pro- 
posed in  committee,  and  that  it  was  practicable 
for  the  legislature  so  to  arrange  it,  as  that  no 
two  courts  in  the  state  should  be  sitting  in  banc 
at  the  same  time.]     True,  said  Mr.  J.,  if  there 
were  four  terms  in  banc   in   each   district  in  a 
year,   there  would   be    but  thirty   two   in  the 
whoJe,  and  a  week  for  each,  or  32  weeks,  would 
probably  upon  an  average  dispose  of  all  the  bu- 
siness.    Now,  to   conclude   upon  this  topic  he 
would  again  bespeak  for  the  judiciary  commit- 
tee the  favorable  consideration  of  the  delegates. 
He  would  (if  he  could  do  it,  without   speaking 
of  himself)  say,  of  his  colleagues  they  had  the 
confidence  of  the  people,  they  had  been  selected 
by  the  officer  who  so  ably  presides  over  our  de- 
liberations for    theii    experience   and    candor. 
Without  individual  ends  to   promote,  or  selfish 
feelings   to   gratify,    they    had   devoted    them- 
selves to  the  subject,  and   the  report  before  you 
is  the  best  they  could  produce.     It  is  true  four 
of  the  number  could  not  yield  their  preferences 
for  other  plans,  but  with  the  ample  discussion  it 
had  received  in  the  committee  and  from  the  con- 
currence of  a  majority  there  could  not  be  immi- 
nent danger  of  committing  any  fatal  or  serious 
error  by  adopting  it.    It  certainly  had  a  decided 
advantage   over     those   plans   and   suggestions 
which  sprung  up  around  him,  the  crude  offspring 
of  individual  minds,  who  could  not  (however 
able)  have  had  much  opportunity  for  reflection. 
The  gentleman  from  New  York  (Mr.  O'Conor) 
had  started  doctrines  which  he  received  with  ap- 
prehension and  alarm.     He  (Mr.  O'C.)  had,  if 
he  was  rightly  understood,  advocated  the  intro- 
duction of  what  must  be  considered  not  only  a 
great  fundamental  innovation,   (under  the  name 
of  reform),  but  which  stopped  at  nothing  short 
of  the  entire  overthrow  of  the  common  law — a 
system  which,  since  our  first  existence  as  a  peo- 
ple, had  constituted  the  Jaw  of  the  land — a  sys- 
tem derived  from  our  mother  country,  venerable 
for  its  antiquity,  and  admirable  for  its  wisdom, 
and  its   adaptation  to   the  condition  of  a  free 
people — not  without  its  faults,   (particularly  in 
its  systems  of  pleading  and  practice,  and  which 
Mr.  J.  would  cordially  unite  in  reforming,  but 
more     faultless,    he     would    venture    to    s;iy, 
than  any  other   single    system  on  the   globe 
He  would  like  to  know   whether  he  had  un- 
derstood   the  gentleman  from  New  York    a- 
right;  he  would  not  descend   to  quibble  or  de- 
signedly   understand   anything  from    language 
uttered  in  debate  which  it  was  not  intended  to 
convey.     Did  he  intend  to  be  understood  as  de- 
siring to  blend  and  amalgamate  our  entire   sys- 
tems of  law  and  equity,  so  that  no  distinct  trace 
of  either  should  be  left?    Did  he  intend,  as  he 
(Mr.  J.)  understood  him  to  intimate,  that  he 
desired  to  see  the  principles  and  modes  of  pro- 
cedure of  the  civil  law  adopted  among  us — that 
if  the  constitution   was  not  so  framed  in   its 
terms,  it  should  at  least  be  so  constructed  as, 
with  a  little  aid  from  the  legislature  and  a  board 
of  codification,  (a  project  now  on  foot)   to  ne- 
cessarily lead  to  it?    The  reasons  assigned  were 
the  great  delay  and  expense  and  the  follies  and 
fictions  of  the  proceedings  in  the  courts  of  com- 
mon law.     Nothing  was  said  against  the  pro- 
ceedings in  the  court  of  chancery;  on  the  con- 
trary, it  was  inferable  from  his  remarks  that  he 


considered  that  court  as  one  which  had  given 
entire  satisfaction,-  as  a  very  harmless,  cheap, 
efficacious  and4imple  machine;  and  it  Certainly 
fell  from  his  lips  that  the  course  of  proceedings 
of  that  court  was   the  most  agreeable   to  his 
mind,  and  one  which  he  would  incline  to  adopt 
for   the  new-born  court  which  his  imagination 
had  conceived.     Was  there,  he  would  ask,  any 
other  gentleman,  who  had  witnessed  the  opera- 
tion of  our  chancery  system,  prepared  to  say 
that  he  would  prefer  the  mode  of  procedure  to 
the  plain,  settled,  direct  (though  sometimes  fic- 
titious, and  often   unnecessarily  cumbrous)   re* 
medies  of  the   common  law,  in  ordinary  cases? 
With  that  individual  he  should  entirely  disagree. 
Although  the  senior  of  the  honorable  gentleman 
from  New  York    (Mr.    O'Conor)    in    years,  he 
would  not  pretend  to  the  same  amount  of  prac- 
tical  experience   and   accuracy  of  observation; 
yet  he  had  seen  enough  to  convince   him  that  if 
the  one  or  the   other  must  fall,  he  would   eling 
to  the  common  law;  it  was   a   science   of  great 
exactness,  its  remedies  were   bounded   by  right 
lines;  it  did  not  and  could  not  follow   tne  zig 
zag,  crooked  and  searching  tracks  of  the  court 
of   chancery,   but   so   far    as  its  remedies  ex- 
tended, they  were  direct  and  perfect;  he  who 
sued  for    justice    there    could    march  straight 
forward  to  her  altar  and  receive  from  the  hands 
of  her  priest  that  measure  to  which  he  was  enti- 
tled.    The  systems  of  equity  were  adopted  from 
necessity;  and  nothing  but  necessity  would  drive 
any  sensible  man  into  that  forum.  A  suit  at  law 
was  no  mystery — everybody  could  understand  it 
sufficiently,  and    calculate  with   proximate  cer- 
tainty its  expenses  and  its  delays  ;  but  the  pur- 
lieus of  the  court  of  chancery  were  shrouded  in 
darkness  and  mystery,  and  his  clients  generally, 
when  informed  that  no  adequate  remedy  existed 
elsewhere,    would   shrug  their  shoulders,  and 
shrink  back  as  from  the  horrors  of  annihilation. 
Much  of  this,  it  was  true,  arose  from  the  man- 
ner in  which  justice   had  been   administered  in 
that  forum.     Much  simplification,  much  reform, 
in  that  department  might  doubtless  be  attained, 
and  he  trusted  would  be,  in  whatever  court  its 
powers  might  be  vested— though  in  its  best  es- 
tate, if  the  one  system  or  the  other  must  go  by 
the  board,  he  would  take  leave  of  it  forever,  and 
take  the  hazard  of  moulding  the  remedies  of  the 
courts  of  law  so  as  to  attain  the  ends  of  justice. 
He  had  hoped  however  to  see  both  systems  pre- 
served ;  for  with  the  reforms  they  were  suscep- 
tible of,  he  believed,  together,  side  by  side,  they 
formed   the  most  perfect  shield  against  fraud, 
oppression  and  injustice,  that  human  ingenuity 
could  devise.     In   this,   he  was   sorry  to   differ 
so  radically  with  his  friend  from  New- York,  and 
he  could  account  for  it  upon  no  other  principle 
but  his  yearning  after  the  beauties  and  simpli- 
city of  the  civil  law.     The  honorable  delegate 
from  Kings    (Mr.  Swackhamer),   had  talked 
much  of  codification,   and   of  writing  out   the 
whole  body  of  the  law,  in  so  plain,  brief,  and 
simple  a  manner,  that  every  man  could  turn  to 
it,  and  -know  precisely  what  were   his  rights 
and  duties   in  any  case   that  might  arise.     Ke 
(Mr.  J.)  would  certainly  be  very  much  gratified 
to  see  this   work  performed  ;  and   he,    for  the 
sake  of  the    experiment,    would   respectfully 
suggest  to  some  future  legislature  to  appoint 
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that  gentleman  a  sole  board  of  revision.  He 
was  sure  it  could  not  be  entrusted  to  abler  hands 
—to  any  who  would  with  more  merited  contempt 
cast  aside  the  jargon  and  technicalities  of  all 
existing  systems  ,•  and  by  the  lights  of  his  own 
vigorous  intellect,  compile  the  "  whole  duties  of 
man"  in  one  intelligible  little  book,  which  he 
supposed  the  gentleman  might  think  of  accom- 
plishing in  a  volume  the  size  of  the  American  Al- 
manac. He  was  sure  that  any  gentleman  who 
should  contrive  so  labor-saving  a  machine,  would 
exhibit  greater  ingenuity  than  the  Yankee  who 
invented  "wooden  nutmegs,"  or  any  other  article 
of  modern  commerce,  for  which  a  certain  class  of 
the  enterprising  population  of  New  England  are 
so  celebrated  at  home  and  abroad;  he  would  de- 
serve much  of  his  country.  But  to  be  serious, 
he  (Mr.  J.)  would  desire  to  suggest  to  gentle- 
men who  thought  it  so  easy  a  matter  to  simplify 
the  laws  of  a  free  and  commercial  people,  that 
they  would  find  it  a  much  more  difficult  task 
than  they  anticipated.  The  civil  law  had  been 
referred  to  as  a  model  j  the  civil  law  which 
sprung  up  on  the  banks  of  the  Tiber,  had  more 
than  two  thousand  years  ago  become  an  un- 
Wieldly  fabric.  After  struggling  through  the 
vicissitudes  of  ages,  it  was  finally  in  the  begin- 
ning of  the  sixth  century,  under  the  order  of 
the  Emperor  Justinian  embodied  by  Treboni- 
aed  into  code  ;  not  with  the  ease  and  facility 
however,  and  in  the  compact  and  portable  form 
which  seem  to  invite  an  experiment  here.  We 
are  informed  by  historians  that  the  civil  law 
was  at  that  time  found  in  two  thousand  books 
and  three  millions  of  verse;  and  the  digest  when 
completed  occupied  forty  volumes, — [Mr.  Sim- 
mons: fifty  ! !]  My  friend,  (said  Mr.  J.)  who 
is  a  much  belter  antiquarian  than  myself,  in- 
forms me  it  was  fifty  volumes.  Yes,  sir,  and 
one  hundred  and  seventy  years  labor  were  al- 
lowed for  the  accomplishment — ten  years  each 
to  the  principal  compiler  and  his  sixteen  col- 
leagues. It  was  accomplished  in  less  time,it  is 
true,  but  it  was  done  in  so  careless  a  manner 
that  although  the  Emperor  had  by  an  imperial 
edict  forbidden  any  commentary  upon  it,  it  was 
but  comparatively  a  few  years  before  something 
like  a  body  of  statute  laws  called  novels  was 
enacted  to  remedy  its  defects,  and  commentary 
upon  commentary  was  written  for  its  interpreta- 
tion, until  books  enough  were  produced  to  load 
several  eamels.  The  civil  law  was  carried  with 
the  Roman  arms  into  Britain  about  the  com- 
mencement of  the  Christian  era.  On  the  con- 
tinent it  was  afterwards  trodden  down  by  the 
barbarians  of  the  North,  when  the  western  em- 
pire fell,  and  was  heard  of  no  more  until  in  the 
receding  darkness  of  the  middle  ages,  it  was 
recovered  from  its  oblivion  and  adopted  by  the 
nations  of  modern  Europe  which  rose  on  the 
ruins  of  Empire.  I  profess  but  a  very  limited 
knowledge  of  the  civil  law,  but  it  is  easy  to  im- 
agine that  an  imperial  code  (somewhat  developed 
it  is  true  in  the  more  free  ages  of  Rome)  but 
moulded  at  last  by  an  imperial  hand,  should  be 
better  adapted  to  despotic  countries,  than  to  the 
bold  spirit  of  independence,the  rough  and  hardy 
freedom  of  our  Anglo-Saxon  ancestors.  When 
they  invaded  and  subjugated  Britain,  they 
brought  with  them  their  own  institutions — the 
germs  of  the  common  law  as  more  congenial 
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with  liberty.  The  two  systems  maintained  an 
arduous  struggle  for  the  ascendancy  in  the  handf 
of  the  common  lawyers  on  the  one  side  and  the 
civilians  on  the  other.  Many  principles  of  the 
civil  law  were  ultimately  incorporated  with  and 
now  form  a  part  of  the  body  of  the  common  lawj 
it  is  from  that  code  we  have  borrowed  our  sys- 
tems of  equity  and  admiralty  jurisdiction.  The 
trial  by  jury  is  unknown  to  th%  civil  law,  and 
are  we  prepared  to  give  up  that  boasted  and 
truly  valuable  institution — the  bulwark  of  civil 
liberty?  We  are  informed  by  the  gentleman 
from  New  York  (Mr.  O'Conor)  that  in  Scot- 
land and  Louisiana  where  the  civil  law  prevails, 
the  trial  by  jury  exists  in  all  its  vigor.  Be  that 
so,  it  is  an  improvement  of  the  system,  but  no 
part  of  the  system  itself.  I  hope,  said  (Mr.  J.) 
we  are  not  prepared  to  lay  violent  hands  upon 
the  common  law  or  hold  out  an  invitation  to  the 
legislature  to  do  so — we  have  had  detailed  to  us 
by  way  of  anecdote,  or  illustration  so  called, 
glowing  instances  of  its  oppression  and  ruinous 
operation.  But  the  frauds  of  knaves,  and  the 
ignorance  of  fools,  which  generally  lie  at  the  bot- 
tom of  such  cases,  are  not  chargeable  to  the  com- 
mon law.  He  protested  against  it  as  an  unmer- 
ited abuse,  an  unfounded  aspersion  upon  the 
wisdom  of  our  chivalrous  and  (in  later  limes) 
enlightened  progenitors.  The  wisest  systems  on 
earth  are  liable  to  abuse,  and  are  constantly  abu- 
sed. He  would  say  to  his  brethren  of  the  legal 
profession,  let  us  unite  in  an  honest  effort,  to  re* 
move  all  excrescences,  and  reform  all  abuses. — • 
To  the  laymen  (adopting  a  figure  borrowed  from 
the  church)  he  would  say,  it  was  not  now  a  time 
to  have  their  prejudices  inflamed  by  the  exag- 
gerated history  of  extreme  cases;  and  he  hoped 
no  further  effort  would  be  made  in  that  direc- 
tion— or  if  made,  that  it  would  prove  abortive. 
The  pleading  both  in  suits  at  law  and  equity, 
might  be  divested  of  much  of  their  redundant 
verbiage.  We  had  fallen  into  that  error  by 
adopting  English  forms,  originally  the  offspring 
of  more  barbarous  ages..  Their  ancient  statutes 
and  systems  of  conveyancing,  as  well  as  the 
forms  of  their  pleadings,  had  run  mto  absurd 
extravagancies,  by  piling  together  in  confused 
masses  ail  the  nearly  synonymous  words  and 
phrases  with  which  our  language  abounds,  serv- 
ing only  to  confound  the  most  simple  idea,which 
could  often  have  been  expressed  in  a  monosyls- 
lable.  Neither  the  English  nor  the  American 
lawyer  had  endeavored  to  correct  the  error,  nor 
would  they  be  likely  to,  so  long  as  writing  by 
the  month,  and  receiving  pay  by  the  folio,  were 
countenanced  by  the  courts  and  permitted  by 
the  legislature.  A  common  declaration  at  law 
or  bill  in  chancery  could  be  penned  in  half  the 
words  commonly  used,  and  he  hoped  soon  to  see 
a  board  of  able  men  sit  down  to  the  task  of  re- 
ducing them  to  the  standard  of  plain  English  and 
common  sense.  Under  such  a  process,he  would 
venture  to  say  that  our  whole  system  of  law  and 
equity  pleading  and  procedure  would  come  out 
as  perfect  a  system  as  man  could  invent. 

Mr.  KIRKLAND  said  the  subject  now  under 
consideration,  Mr.  Chairman,  is,  in  my  judg. 
ment,  that  which  more  than  any  other  led  to  the 
assembling  of  this  Convention  and  which  can* 
not  rank  in  importance  below  any,  on  which  we 
have  been  or  shall  be  called  to  deliberate.    It 
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has  for  many  weeks  received  the  patient  and 
careful  and  anxious  attention  of  the  committee 
to  which  it  was  entrusted,  andas  one  of  that 
committee  I  have  devoted  to  it  whatever  of  en- 
ergy and  industry  I  possessed,  sensibly  feeling 
as  I  did  ami  now  do  that  the  great  and  diversi- 
fied interests  involved,  demanded  for  it  the  fullest 
investigation  and  the  most  mature  and  serious 
deliberation,  ^he  result  of  these  labors  and 
reflections  is  that  great  and  essential  changes  in 
the  judiciary  system  of  this  State  are  imperious- 
Iy  required  by  the  public  good.  Such  changes 
have  therefore  been  proposed  both  in  the  majori- 
ty and  minority  reports  presented  to  the  con- 
vention. In  the  necessity  and  propriety  of 
most  ot  these  reforms,  the  different  members  of 
the  committee  have  unanimously  concurred,  and 
as  to  the  remainder  their  views  were  nearly 
unanimous.  , 

It  cannot  be  amiss,  sir,  to  take  a  cursory  view 
of  some  of  the  evils  of  the  existing  organiza- 
tion. Such  a  view  may  lead  to  a  proper  conclu- 
sion as  to  the  remedy  to  be  applied. 

In  the  first  place,  it  is  a  notorious^ fact  that 
the  delays  of  business  in  the  court  of  chancery 
and  the  supreme  court  are  now  so  great  as  to 
amount  to  a  denial  of  justice  and  to  lead  to  all 
the  ruinous  consequences,  which  such  a  state  of 
things  is  always  sure  to  bring  in  its  train  ;  ex- 
cessive and  burdensome  expenses  ,•  the  total  loss 
of  just  claims  j  and  the  actual  ruin  and  insol- 
vency of  suitors  in  moderate  circumstances, 
whose  whole  estates  are  not  unfrequently  de- 
pendent on  the  result  of  a  litigation  now  thus 
protracted  and,  in  one  of  those  courts  at  least, 
almost  interminable. 

For  some  years  past  the  number  of  causes  on 
the  calendar  of  the  supreme  court  at  each  term 
has  varied  from  seven  hundred  to  nine  hundred; 
and  generally  not  over  eighty  or  ninety  have 
been  regularly  reached  and  argued.  In  the 
court  of  chancery  the  condition  of  business  is 
vastly  worse  ;  I  have  attended  the  terms  of  that 
court  lor  years  in  succession  for  the  purpose  of 
arguing  causes,  the  issues  in  which  were  joined 
six  and  eight  years  previously  ;  and  up  to  the 
very  last  term  of  that  court,  I  have  thus  attend- 
ed in  vain.  Indeed,  I  heard  the  Chancellor 
within  a  year  past  state  to  counsel,  who  desired 
to  place  a  cause  on  the  chancery  calendar,  that 
the  success  of  his  application  would  be  of  no 
avail  to  him,  for  were  it  granted,  he  would  not 
reach  his  cause  in  ten  years,  tie  might  well 
have  added  that  in  the  present  state  of  business 
in  that  tribunal,  it  never  would  be  reached.  In 
thus  alluding  to  the  ruinous  delays  in  these 
courts,  I  make  not  the  slightest  imputation  on 
the  learned  and  able  men,  who  now  occupy  the 
benches  of  those  courts  j  on  the  contrary  I  can 
bear  personal  testimony  to  the  immense 
amount  of  labor  performed  by  each  of  them  ; 
the  fault  is  not  in  them  but  in  the  system 

Again,  sir,  great  and  just  complaints  have 
been  made  and  great  evils  and  hardships  en- 
dured from  the  centralisation  of  the  business  of 
those  courts.  It  is  known  that  the  general 
terms  of  the  court  of  chancery  are  held  at  only 
two  places  in  the  State,  and  those  of  the  supreme 
court  at  four,  while  the  special  terms  of  both 
courts  ar*  held  exclusively  (with  the  exception 
of  the  Chancellor's  summer  terms)  at  the  Capi« 


tol.  The  most  trifling  motion  in  either  of 
these  courts  in  a  cause,  the  parties  and  counsel 
in  which,  reside  in  the  remotest  parts  el  the 
State,  in  Chautauque,  St.  Lawrence  or  Suffolk, 
must  be  made  in  the  city  of  Albany,  ,♦  the  inevi- 
table effect  of  these  arrangements  is  to  cause 
great  and  needless  expense  to  suitors,  gross  in- 
justice to  counsel  and  attorneys,  not  residing  at 
the  favored  places  where  the  terms  are  held,  and 
to  create  monopolies  of  business,  detrimental 
alike  to  the  people  and  to  the  pecuniary  interest 
and  the  professional  character  of  the  great  mass 
of  the  members  of  the  bar  throughout  the  State: 
In  truth,  sir,  these  courts  have  thus  become  al- 
most sealed  tribunals  to  alb  who  are  so  unfor- 
tunate as  to  resideat  any  considerable  distance 
from  the  Capitol  and  the  other  two  or  three 
places  where  the  terms  are  held. 

Again,  sir,  experience  has  fully  demonstrated 
the  impolicy  and  injury  of  separating  the  duty 
of  hearing  and  deciding  from  that  of  trying 
causes  ;  in  other  words,  of  devolving  the  term 
duties  on  one  and  the  circuit  duties  on  another 
class  of  judges.  The  effect  of  such  a  system  *'s 
to  diminish  respect  for  and  confidence  in  the  de- 
cisions of  the  judge  presiding  at  trials,  and  to  in- 
crease greatly  the  number  of  appeals  from  those 
decisions — to  separate  the  term  judges  from  the 
people,  and  to  prevent  them  from  having  that 
lull  knowledge  of  causes,  which  is  derived 
chiefly  in  many  instances  from  seeing  and  scru- 
tinizing the  witnessess  on  the  stand  -,  and  the 
tendency  of  a  long  continuance  in  a  judicial 
office,  the  duties  of  which  are  performed  merely 
in  the  study  or  on  the  bench  at  term,  is  to  de- 
prive the  judicial  judgment  of  that  sound,  prac- 
tical common  sense,  obtained  from  mingling 
with  men  and  the  knowledge  of  human  nature 
thus  acquired,  which  is  so  useful  an  ingredient 
to  intermingle  with  the  technical  learning  de- 
rived from  books.  The  abandonment  of  the 
nisi  prius  system  existing  prior  to  1823  has  often 
baen  lamented,  and  that  substituted  in  its  place 
has  received  nearly  universal  condemnation. 

Another  evil  of  great  magnitude  is  the  pres- 
ent mode  of  ascertaining  facts  in  the  court  of 
chancery  by  means  of  taking  testimony  before 
examiners.  A  more  ruinously  expensive,  a 
more  dilatory  and  a  more  inefficient  and  imper- 
fect mode  of  taking  testimony  could  scarcely  be 
devised.  I  will  not  dwell  on  the  evils  of  this 
system.  It  is  sufficient  now  to  state  by  way  of 
illustration  three  cases  within  my  own  know- 
ledge as  counsel.  I  have  at  this  time  in  my 
charge  a  cause,  the  testimony  in  which  extends 
overnealy  seven  thousand  folio  j  sixty  01  eighty 
days  were  consumed  in  the  examination  of  a 
single  witness,  and  the  examiner's  fees,  as  is 
known  to  an  honorable  gentlemen  now  before 
me,  (Mr.  Campbell  of  Steuben,)  who  per- 
formed in  part  the  duties  of  examiner  in  the 
cause,  were  little  less  than  three  thousand  dollars. 
In  another  cause,  the  folio  were  three  thousand, 
and  the  examiner's  fees  upwards  of  twelve  hun- 
dred dollars  j  and  within  the  last  eighteen 
months  in  a  cause  where  I  filed  a  bill  in  behalf 
of  a  poor  and  unfortunate  wife  against  her  hus- 
band for  a  divorce  for  ill  treatment,  the  defence 
was  so  conducted  bo  means  of  the  existing  sys- 
tem, as  to  swell  the  examiner's  fees  to  the 
amount  of  twelve  hundred  dollar* ,  and  the  testi- 
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mony  to  three  thousand  folio !  I  hazard  nothing 
in  saying  that  either  of  the  above  causes  could 
have  been  tried  and  disposed  of  by  an  intelligent 
judge  and  jury  in  from  two  to  five  days  and  at  a 
trifling  expense.  I  am  aware  that  attempts  have 
been  made  to  remedy  this  evil  by  legislation,  but 
hey  have  proved  abortive.  Any  system,  under 
the  shelter  and  cover  of  which  such  enormities 
can  be  perpetrated,  ought  to  be  abolished  by  the 
Constitution, 

The  attention  of  the  committee,  Mr.  Chair- 
man, has  also  been  bestowed  on  some  other  evils. 
The  mode  of  remunerating  judicial  officeis  by 
fees  and  perquisites  of  office  is  fraught  with 
mischief— its  tendeney  is  corrupting,  demorali- 
zing and  degrading — it  has  always  the  appear- 
once  and  sometimes  it  is  feared  the  effect  ot  con- 
verting the  judicial  functionary  into  a  vender  of 
justice  ;  it  has  caused  very  numerous  and  very 
just  complaints. 

Again,  sir,  judicial  patronage,  the  power  of 
appointment  to  office  by  the  incumbents  of  high 
judicial  stations  is,  it  is  believed,  universally  re- 
probated. It  presents  temptation  to  those  offi- 
cers, to  which  they  should  not  be  subjected—it 
exposes  them  to  imputations  and  suspicions, 
from  which  they  should  be  wholly  free — it  tends 
to  derogate  from  the  high,  unspotted  character 
they  should  always  bear.  The  temple  of  jus- 
tice is  the  last  place  from  which  should  be  dis- 
tributed the  spoils  of  office.  It  is  the  unani- 
mous opinion  of  the  committee,  as  I  trust  it  will 
be  of  .the  convention,  that  all  judicial  officers  of 
the  higher  grades  should  be  prohibited  from  the 
power  of  appointment  to  office,  and  from  re- 
ceiving any  fees  and  perquisites  of  office.    , 

One  other  subject,  sir.  All  I  trust  concur  in 
the  propriety  and  the  necessity  of  the  indepen- 
dence of  the  judiciary — but  between  judicial  in- 
dependence and  judicial  irresponsibility,  <here  is 
a  wide  and  palpable  difference.  While  I  am  a 
strenuous  advocate  for  the  former,  I  am  convin- 
ced that  the  ferm  of  office  of  no  judge  in  this 
state  should  be  such  as  to  relieve  hirn  from  that 
sense  of  responsibility  to  the  "sovereign  pow- 
er," which  every  incumbent  of  office  should 
feel.  I  do  not  regard  a  term,  which  is  practical- 
ly a  term  tor  life,  as  essential  to  judicial  inde- 
pendence,  whereas  I  do  regard  a  limited  term  of 
suitable  duration  as  highly  conducive  to  a  due 
respect  for  just  and  legitimate  public  senti- 
ment, and  as  well  calculated  occasionally  to  re- 
mind a  judge  that  his  power  is  not  absolute,  and 
that  elevated  as  his  position  is,  there  is  in  this 
land  a  still  higher  power.  Judges  it  is  to  be  re- 
membered are  after  all  but  men  and  subject  to 
the  like  passions  and  infirmities  with  others.  The 
term  for  life  of  judges  in  England  was  introdu- 
ced to  protect  the  subject  against  the  crown  and 
not  for  the  sake  of  the  judge.  The  committee 
almost  unanimously  arrived  at  the  concluson 
that  the  present  term  of  judicial  office  should  be 
changed.  I  will  hereafter  speak  of  what  in  my 
opinion  should  be  the  duration  of  this  terra. 

The  foregoing  among  other  considerations 
hnve  induced  me  to  unite  with  the  committee  in 
recommending  the  following  material  and  im- 
portant reforms  and  changes: — 

1.  The  union  of  the  duties  of  term  and  circuit  judges 
in  the  same  individuals. 

2.  The  trial  of  eases  in  law  and  equity  substantially 


in  the  same  manner;  and  the  consequent  abolition  of 
the  offices  of  master  and  examiner. 

4.  The  bringing  of  the  courts  comparatively  wifchin 
the  vicinity  of  the  suitors,  their  attorneys  and  coun- 
sel. 

4.  The  changing  of  the  term  of  office  from  a  term 
practically  for  life  to  a  term  for  years. 

6.  The  abolition  of  judicial  patronage  and  of  judicial 
fees  and  perquisites  of  office. 

6.  The  union  of  the  court  of  chancery  and  the  su- 
preme court  in  one  tribunal. 

These  changes  arc  all  material  and  some  of 
them  doubtless  of  a  very  grave  and  vital  cha- 
racter. Among  the  latter  is  that  of  the  uniott 
of  the  two  courts.  This  union,  it  is  to  be  ob- 
served, neither  implies  nor  involves  any  aboli- 
tion of  jurisdiction  nor  any  destruction  of  equi- 
ty, powers  and  remedies — while  it  will  be  at- 
tended, I  am  persuaded,  with  many  convenien- 
ces and  advantages.  One  tribunal  can  be  or- 
ganized with  more  ease,  simplicity  and  economy 
than  two.  It  will  be  the  means  of  dispensing 
with  a  number  of  clerks  and  other  officers,  who 
will  by  this  arrangement  become  unnecessary  j 
it  will  not  require  as  many  judges,  in  conse- 
quence of  the  less  number  of  courts  which  the 
judges  will  be  obliged  to  travel  to  and  to  hold. 
If  the  tribunals  are  separately  organized,  it  will 
follow  as  a  matter  of  course  that  double  sets  of 
courts  (both  banc  and  circuit)  must  be  held;  one 
for  the  trial  ami  hearing  oi  cases  in  equity  and 
another  for  the  trial  and  hearing  of  cases  at 
Jaw;  these  must  necessarily  be  held  at  different 
times  and  thus  the  number  of  courts  to  be  held 
in  the  several  counties  and  districts  will  be  much 
increased,  the  jury  burdens  greatly  aggravated, 
and  county  as  well  as  state  expenses  materially 
augmented.  Again,  the  proposed  union  would 
promote  facility,  convenience  and  economy  in 
the  dispatch  of  the  business  of  suitors;  their  at- 
torneys and  counsel  having  cases  in  law  and 
equity  could  a'.tend  to  both  at  the  same  court  at 
the  same  time,  instead  of  being  compelled  to  at- 
tend a  different  court  at  a  different  time  ;  very 
often  the  convenience  of  witnesses  would  be 
greatly  promoted  ;  and  frequently  the  same  par- 
ty would  have  a  case  in  law  and  in  equity  to  be 
tried  or  heard  at  the  same  court,  and  thus  great 
additional  expense  be  avoided. 

Again,  sir.  if  in  the  march  of  improvement 
the  time  should  ever  arrive,  when  the  pleadings 
and  practice — the  modes  of  procedure — in  law 
and  in  equity,  should  be  assimilated  or  made 
uniform,  the  existence  of  but  one  tribunal  would 
greatly  facilitate  that  operation  ;  at  least  it 
would  furnish  a  fair  opportunity  and  means  for 
the  trial  of  the  experiment.  Such  a  result,  if 
attainable  at  all,  must  I  apprehend  be  the  work 
of  time  and  be  effected  by  slow  and  gradual 
steps.  It  cannot,  surely  it  ought  not  to  be  at- 
tempted  suddenly  and  at  "  one  leap" — for  the 
present  modes  are  incorporated  and  interwovrn 
with  all  our  habits  of  business,  and,  I  may  *ay, 
almost  with  all  our  legal  notions  and  ideas  ;  but 
I  am  far  from  supposing  such  a  change  either 
impossible  or,  as  some  have  seen  fit  to  charac- 
terize it,  Utopian  and  absurd.  I  am  not  at  pre- 
sent the  advocate  of  such  a  measure,  and  yet, 
sir,  it  would  not  to  my  mind  be  evidential  of  fa- 
naticism or  insanity,  or  of  the  influence  of  the 
"pestilential  breath  of  the  demagogue,"  (as  a 
worthy  friend  says  in  a  letter  to  me,)  it  any 
gentleman  should  advocate  its  slow  and  gradual 
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and  ultimate  introduction.  I  would  refer  all, 
who  entertain  the  sentiments  of  the  friend  to 
whom  I  allude,  to  a  most  able  paper  in  the  17th 
volume  of  the  American  Juiist  (p.  253 j)  and 
after  a  candid  and  careful  perusal  of  that  argu- 
ment, they  will  be  loth,  I  apprehend,  to  bring 
the  charges  of  fanaticism  and  folly  against  those 
who  differ  from  t!»em  in  opinion.  The  Legisla- 
ture now  has  and  will,  without  doubt,  hereafter 
retain  the  power  over  these  "  modes  of  proce- 
dure;" and  to  their  wisdom  it  must  be  left  to  adopt 
such  measures  in  relation  to  them  as  the  public 
interests  demand. 

It  has  been  argued  against  the  plan  of  the 
union  of  these  courts,  that  there  is  a  natural,  ra- 
dical, unalterable  difference  and  distinction  be- 
tween law  and  equity,  an  irreconcileable  contra- 
riety and  inconsistency.  To  such  a  doctrine  I 
can  by  no  means  assent.  It  has  no  foundation 
in  truth,  and  is  the  erroneous  conclusion  of 
minds  warped  and  contracted  by  long  continued 
habits  and  prejudices,  and  by  the  (l  set  forms  of 
speech"  to  which  they  have  invariably  been  ac- 
customed. It  is  said  in  Twiss*  life  of  Lord  El- 
don,  that  that  most  distinguished  of  English  chan- 
cellors, repudiated  in  emphatic  terms  such  a 
sentiment.  I  venture  to  assert,  sir,  that  there 
is  not  as  great,  or  radical  or  essential  a  differ- 
ence between  any  given  title  of  "  equity''  law 
and  of  "  legal"  law  as  exists  between  many  of 
the  different  titles  or  branches  of  the  law  itself— 
as,  for  instance,  between  commercial  law  and 
the  law  of  contingent  remainders — and  between 
the  law  of  libel  and  the  law  of  descents  and  devises 
The  difference  between  "law"  and  "equity"  is  a 
difference  in  the  remedies  and  substantially  in  no- 
thing more.  The  judgewho  adminsters  "equity" 
is  bound  by  authority  alike  with  him  whoadminis- 
ters  "law:"  the  one  can  no  more  exercise  his  own 
unregulated  ''discretion"  than  the  other.  Chan- 
cellor Kent  (honored  alike  in  Europe  and  Ame- 
rica) declared  in  one  of  the  learned  judgments 
pronounced  by  him  as  chancellor,  that  he  had 
no  right  or  power  to  devise  or  to  make  or  un- 
make the  law  ;  that  his  more  humble  duty  was 
to  seek  out  and  to  find,  and  when  found,  to  fol- 
low in  the  path  of  his  predecessors. 

It  is  alleged  that  the  same  judge  cannot  be 
qualified  to  administer  both  law  and  equity. — 
This,  sir.  I  cansider  a  libel  on  the  human  intel- 
lect,  and  I  know  that  it  is  contradicted  by  every 
day's  observation  and  experience.  The  numer- 
ous able  and  prominent  lawyers  of  the  state 
practice  constantly  in  both  courts  and  with  ca- 
pacity and  success  in  each  ;  and  any  judge,  who 
is  competent  to  his  post,  should  be  and  can  and 
vvll  be  qualified  to  administer  the  law  in  the 
one  branch  of  his  tribunal  as  well  as  in  the  other. 
Is  any  evidence  wanted  on!his  subject  ?  I  refer 
to  the  court  of  Errors  to  furnish  it.  What  more 
learned,  able  and  satisfactory  judgments  in 
"  equity :>  cases  have  ever  been  pronounced 
than  by  the  judges  of  the  supreme  courty  when 
sitting  as  judges  in  that  court  (of  Errors;)  and 
on  the  other  hand  where  can  we  find  more  lucid, 
conclusive  or  learned  opinions  in  "law"  cases 
than  have  been  delivered  in  that  tribunal  by 
our  chancellors  ?  And  again,  sir,  the  fact  is 
notorious  that  members  of  that  court,  who  were 
neither  judges  nor  chancellors,  have  on  one  day 
delivered  opinions  of  unquestioned  ability  in 


cases  arising  at  "law,"  and  on  the  next,  opin- 
ions of  equal  ability  in  cases  coming  from 
"equity.'' 

We  have  great  and  numerous  examples  in 
favor  of  the  proposed  union.  We  find  it  in  the 
United  States  system,  and  in  the  systems  of  more 
than  twenty  of  the  individual  states.  It  has  ne- 
ver, to  my  knowledge,  been  a  cause  of  com- 
plaint in  any  of  the  states,  that  law  and  equity 
were  administered  by  the  same  tribunal-,  but 
the  complaint  has  been  that  that  tribunal  had 
not  sufficient  equity  powers.  In  proof  of  this 
assertion,  I  refer  to  the  8th  volume  of  the  Law 
Reporter, (p  556,)  where  will  be  found  a  state- 
ment of  the  struggle  recently  made  in  the  Le- 
gislature of  Massachusetts  to  obtain  additional 
chancery  powers  for  the  supreme  court  of  that 
state.  But,  sir*  we  have  our  own  example  for 
the  last  quarter  of  a  century,  in  the  union  of 
law  and  equity  powers  in  the  circuit  judges  :  it 
is  in  those  courts  that  a  vast  proportion  of  all 
the  original  chancery  business  has  been  done 
during  that  period,  and  I  never  yet  heard  that 
any  great  danger  or  difficulty  or  absurdity  had 
been  produced  by  the  union.  On  the  contrary 
I  can,  from  my  own  experience,  testily  as  to 
several  of  those  ''union"  courts,  that  the  judges 
have  discharged  with  signal  and  with  equal 
ability,  and  with  entire  satisfaction  to  the  pub- 
lic, their  duties  both  as  common  law  and  as 
chancery  judges. 

On  this  subject,  Mr.  Chairman,  I  could  easi- 
ly enlarge,  but  1  trust  that  the  views  I  have  al- 
ready presented  will  furnish  at  least  an  "apo- 
logy" for  the  recommendation  of  the  union  of 
these  tribunals.  And  on  this  point,  I  will  only 
add,  that  it  is  a  quite  prevalent  opinion  among 
many  persons,  that  the  court  of  chancery  has 
become  so  formal  and  technical,  so  embarrassed 
with  the  details  of  practice,  and  so  encumbered 
with  numberless  rules  and  the  construction 
thereof,  that  it  is  quite  desirable  that  it  should 
be  united  to  a  court  of  law  in  order  to  liberalize 
and  untrammel,  and  disenthral  it  from  its  load 
of  forms,  and  thus  enable  it  to  administer  equi- 
table relief  with  less  regard  to  "strict  rules" 
and  modes  of  mere  practice  and  procedure. 

The  above  changes  being  resolved  on  and  re- 
commended, the  next  question  is  as  to  the  pro- 
per  organization  of  the  tribunal,  which  is  to 
represent  and  take  the  place  of  the  present  su- 
preme court  and  court  of  chancery,  with  the 
immensely  increased  amount  of  business  devol- 
ved upon  it  by  means  of  the  alteration  in  the 
mode  of  trial  in  equity  cases. 

The  first  object,  beyond  all  d^ubt,  to  be  con- 
sidered and  attained  is,  such  a  system  and  mode 
of  organization  as  will  enable  the  legal  business 
of  the  state  to  be  done  without  Jelay,  while  it 
shall  be  done  with  economy  and  with  judicial 
ability.  To  this  main  and  great  object  every 
other  must  yield;  and  if  consistently  with  this, 
it  is  impossible  to  adopt  such  an  organization 
as  will  preserve  the  high  and  distinguished  po- 
sition heretofore  occupied  by  the  supreme  court 
and  court  df  chancery  as  expounders  of  the  law 
and  as  repositorLs  and  promulgators  of  legal 
learning,  this  glory  and  renown  mast  be  sacri- 
ficed  to  the  necessity  of  the  case  ;  and  a  sub- 
stitute for  those  courts,  in  ths  respe't  to  which 
I  have  just  alluded,  must  he  provided  in  the 
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eourt  of  appeals.  I  have  regarded  it  too  as  ex 
ceedingly  desirable  that  the  representative  of 
and  substitute  for  those  courts  should,  if  possi- 
ble, be  a  single  court,  so  that  there  should  be 
uniformity  of  decision,  greater  dignity  in  the 
court,  a  higher  respect  for  the  tribunal,  and 
more  confidence  in  its  judgments.  But  on  the 
most  mature  deliberation,  I  am  fully  satisfied 
that  a  single  court,  with  such  advantages,  or 
with  any  of  the  advantages  of  a  single  court, 
cannot  be  established.  It  is  to  be  remembered 
that  this  single  court  is  to  do  all  the  business 
now  done  by  the  supreme  court,  the  court  of 
chancery,  and  the  circuit  judges,  and  much  of 
that  periormed  by  masters  and  examiners  I 
have  come  to  this  conclusion  with  pain  and 
regret,  for,  accustomed  as  I  have  been  for 
years  to  a  constant  attendance  on  those  two 
courts,  highly  esteeming  as  I  do  the  individual 
members  composing  them,  and  remembering  the 
legal  lustre  and  glory,  which  have  been  shed  on 
this  land,  for  nearly  half  a  century,  by  the  abil- 
ity and  learning  of  both  the  tribunals,  I  bid 
farewell  to  them  with  feelings  of  the  deepest 
regret.  I  am  equally  pained  by  the  reflection 
that  no  single  tribunal  of  the  same  grade  can  be 
introduced  to  take  their  united  place.  But  there 
is  a  consolation  in  knowing  that  a  court  of  ap- 
peals can  be  so  organized  as  to  take  their  place 
as  a  repository  of  legal  learning,  from  which 
may  issue  as  learned,  able  and  satisfactory  judg- 
ments and  opinions  as  those  which  have  hereto- 
tofore  proceeded  from  the  two  courts  in  ques- 
tion. 

I  come  now  to  a  consideration  of  the  plan 
reported  by  a  majority  of  the  committee,  as 
contained  substantially  in  the  three  following 
sections  of  the  article  presented  by  them  : 

$  3-  There  shall  be  a  supreme  court  having  the  same 
jurisdiction  in  law  and  equity,  which  the  supreme  court 
and  the  court  of  chancery  now  have,  subjec:  to  regu- 
lation by  law. 

$  4.  The  state  shall  be  dMded  into  eight  judicial  dis- 
tricts, of  which  the  city  of  New-York  shall  be  one.  The 
others  to  be  bounded  by  county  lines;  and  to  be  com- 
pact and  equal  in  population  as  nearly  as  may  be. 
There  fchall  be  four  Justices  of  the  supreme  court  for 
eaclQistrict,  and  as  many  more  in  the  district  com- 
posed of  the  city  of  New-York,  as  may  from  time 
to  time  be  authorized  by  law,  but  not  to  exceed  the 
number  of  justices  in  the  other  districts  in  propoition 
to  their  population.  They  bhall  he  classified  so  that 
one  of  the  justices  of  each  district  shall  go  out  of  of- 
gce  at  the  en  1  of  eveiy  two  years.  After  the  expira- 
tion of  their  terms  under  such  classification,  the  term 
of  their  office  shall  be  eight  years. 

§  5.  Any  three  of  ihem  may  hold  general  terms  of 
said  court  in  any  district;  and  any  one  of  them  may 
hold  special  terms,  and  circuit  courts,  and  preside  at 
the  courts  of  oyer  and  terminer,  in  any  county. 

This  plan,  it  will  be  seen,  provides  for  a  sin- 
gle court  of  thirty-tuo  judges,  which  is  to  take 
the  place  not  only  of  the  supreme  court  and 
court  of  chancery  but  also  of  the  county  courts. 

This  proposed  court  of  thirty-two  judges  pre- 
sents in  not  the  smallest  degree  the  advantages 
of  a  single  court. 

1.  Its  very  numbers  destroy  it ;  composed  of 
thirty-two  persons,  it  could  never  have  the  re- 
spect, dignity,  or  confidence,  which  are  among 
the  advantages  of  a  single  tribunal. 

2.  It  is  impossible,  and  it  is  not  contemplated, 
that  all  or  any  considerable  share  of  its  mem- 
bers should  ever  assemble  together  as  a  court. 


An  anomaly  like  this  I  apprehend  is  without  ft 
precedent. 

3.  A  great,  perhaps  almost  the  only  peculiar 
benefit  of  a  single  court  is  uniformity  of  decision. 
But  this  is  totally  unattainable  here,  for  the 
terms  of  the  court  are  to  be  held  by  any  threi 
of  the  judges  :  th?y  may  and  will  be  h*  Id  by 
different  persons  at  diffeient  places  at  the  samt 
time ;  indeed  many  terms  maybe  held  at  the 
same  time  in  places  remote  from  each  other.  It 
is  thus  impossible  that  there  can  be  uniformity 
of  decision  or  any  practical  unity  in  the  court. 
There  would  be  just  as  many  appeals  irom  a 
court  thus  organized  as  from  eight  distinct  and 
separately  organized  courts. 

What  advantages  then  does  such  a  plan  pre- 
sent ?    Not  a  solitary  one  that  I  can  discover. 

But  there  are  many  positive  disadvantages, 
difficulties  and  absurdities  in  such  an  organiza* 
tion. 

1.  It  would  be  an  arduous  task  to  keep  the 
muster-roll  of  such  a  company  and  to  designate 
who  should  be  on  duty  here  and  who  there,  at 
given  periods.  The  distribution  of  the  terms, 
circuits  and  special  terms  among  this  multitude 
would  be  found,  if  practicable  at  all,  very  diffi- 
cult. 

2.  At  the  close  of  a  term  in  banc,  the  three 
judges  who  held  it  would  by  the  very  construc- 
tion of  the  system,  immediately  separate  and 
depart  severally  to  other  and  different  places  to 
hold  courts.  It  would  thus  be  very  difficult  if 
not  impossible  for  them  again  to  assemble  and 
have  a  consultation  as  to  the  causes  argued  be- 
fore them,  and  without  such  consultation,  no 
cause  could  be  properly  or  satisfactorily  de- 
cided. 

3.  After  the  trial  of  a  cause  before  one  of 
these  ambulatory  and  ever  moving  judges, 
where  would  be  found  he  to  settle  a  case,  bill 
of  exceptions,  &c.  in  the  causes  just  tried  ? 

4.  Practically,  this  court  professing  to  be  on* 
would  be  several ;  it  would  be  composed  of  ma* 
ny  fragments  united  by  no  common  tie,  but  jost- 
ling, contradictory  and  conflicting. 

These  seem  to  me  just  and  unanswerable  ob- 
jections to  the  plan  of  the  majority,  and  I  state 
them  in  no  spirit  of  criticism  or  fault-ending,  but 
solely  from  an  imperative  sense  of  duty.  I  am 
fully  convinced  that  these  considerations  present 
serious  and  fatal  difficulties  in  the  practical  op- 
eration of  that  plan  j  and  if  I  am  correct,  it 
would  be  calamitous  to  adopt  it. 

Having  thus  as  I  think,  shown  the  impossibil- 
ity of  forming  a  single  court  with  any  reason- 
able hope  or  promise  of  success,  I  am  led  to  the 
conclusion  that  the  most  safe,  simple  and  cer- 
tain  mode  is  to  establish  independent  courts  ot 
general  jurisdiction  in  prescribed  territorial  dis- 
tricts. The  following  section  of  the  article  I 
had  the  honor  to  report,  presents  the  outline  of 
such  a  plan  : 

Superior  Court. 

§  4.  The  state  shall  be  divided  into  six  judicial  dis- 
tricts, to  be  denominated  the  flr»t,  second,  third,  fourth, 
fifth  and  sixth  judicial  districts,  of  which  the  city  and 
county  ot  New-York  shall  form  the  first.  There  shall 
be  a  superior  court  in  each  of  said  districts,  which 
shall  have  jurisdiction  in  all  matters  of  law  and  equity 
within  the  state,  and  such  supervisory  and  otherpower 
over  inferior  tribunals  and  officers  within  its  district 
as  now  exists  in  the  supreme  court,  subject  to  the  ap- 


454 


pellate  jurisdiction  of  the  supreme  eotirt  of  appeals, 
ft  shall  in  the  first  district  be  composed  of  six  judges, 
and  in  each  ol  the  other  districts  of  four  judges 
Two  of  the  judges  in  each  of  said  districts  shall  be 
elected  by  the  qualified  electors  of  such  district,  and 
the  remainder  of  said  judges  shall  be  appointed  by  the 
joint  hallot  of  the  members  of  the  Senate  and  Assem- 
bly. The  Governor  shall  designate  one  of  the  judges 
thus  elected  us  chiet  justice  of  the  court  in  the  distiict 
for  which  he  was  elected.  Each  of  said  judges  shall, 
during  hi*  continuance  in  office,  reside  in  the  district 
for  which  he  was  elected  or  appointed. 

The  courts  under  this  plan  can  be  arranged 
with  entire  simplicity,  harmony  and  symmetry  ; 
the  system  admits  of  reduction  or  extension  of 
the  judicial  force  with  perfect  facility — and  it 
thus  can  be  adapted  to  the  wants  of  any  parti- 
cular district  without  in  any  way  interfering 
with  the  harmony  of  any  part  of  the  plan.  The 
number  of  districts  and  ol  judges  which  I  have 
proposed,  may  be  too  great  or  too  small,  but 
this  of  course  can  easily  be  increased  or  dimi- 
nished. I  have  denominated  these  courts  "  su- 
perior courts "  as  being  in  harmony  with  the 
name  of  "  supreme  court  of  appeals,''  given  to 
the  court  of  the  highest  ^rade.  They  should 
be  of  general  jurisdiction,  for  many  reasons,  not 
deemed  necessary  to  be  now  stated  ;  but  if  the 
convention  should  be  of  opinion  that  their  juris- 
diction should  be  local,  this  alteration  could  be 
made  without,  in  any  degree,  affecting  the  re- 
mainder of  the  plan.  To  prevent  any  possible 
injustice  or  inconvenience  that  might  arise  from 
these  courts  having  general  jurisdiction,  ade- 
quate provision  is  made  in  the  fifth  section  of 
the  article,  for  transfers  of  causes  from  one  dis- 
trict to  another,  and  for  changes  of  venue,  as 
the  rights  of  suitors  may  require.  Thus,  all 
causes  will  be  tried,  argued,  decided,  in  such 
districts  as  the  ends  of  justice  may  demand, 
irrespective  of  the  district  in  which  the  suit 
may  have  been  originally  commenced 

In  the  fifth  section  provision  is  also  made  for 
the  judges  of  the  superior  courts  (and  also  of  the 
court  of  appeals)  holding  terms,  circuits,  &c, 
in  any  district.  The  effect  of  this  will  be  to 
equalize  the  labors  of  the  judges  and  to  keep 
tbem  all  constantly  employed  ;  and  likewise  to 
furnish  aid  to  a  district  which  may  be  overbur- 
dened with  business,  by  means  of  the  judicial 
foice  in  another  district,  in  which  there  might 
happen  at  the  time  to  be  a  paucity  of  judicial 
work.  This  will  also  lead  to  the  farther  bene- 
ficial results  of  the  occasional  intermingling  to- 
gether of  the  judges  of  the  different  districts, 
and  oC  the  judges  appearing  in  different  and  Va- 
rious parts  of  the  state. 

In  the  eleventh  section  of  the  article,  provi. 
sion  is  made  for  the  increase  of  the  judicial 
force  according  to  the  exigencies  of  business  j 
and  it  is  believed  that  the  authority  thus  given 
to  the  legislature  is  sufficiently  guarded  and  re- 
stricted by  requiring  the  vote  of  two-thirds  of 
the  members  elected.  This  is  a  provision,  the 
want  of  which  in  the  constitution  of  1821,  has 
caused  great  inconvenience  and  injury. 

It  is  to  be  observed  that  in  the  plan  I  propose, 
there  is  no  more  liability  to  appeals  than  in  that 
presented  by  the  committee. 

It  may  be  objected  to  the  courts  thus  organi- 
sed in  districts,  that  they  are  provincial.  To  a 
certain  extent  this  is  true,  but  so  far  as  it  is  an 
evil,  I  deem  it  aa  unavoidable  one ;  and  in  re* 


^ference  to  which  it  may  well  be  said  that  the 
lesser  evil  must  be  endured  for  the  greater  good. 

The  inconveniences  of  any  possible  conflict  of 
decisions  in  these  "  superior  courts,*'  will  be  ob- 
viated by  the  court  of  appeals,  which  under  any 
system  that  can  possibly  be  devised,  must  have 
a  similar  duty  to  perform.  And  here  I  beg 
leave  to  say  a  word  as  to  the  organization  I 
propose  of  the  latter  tribunal.  This  organiza- 
tion  will  be  found  in  the  third  section.  It  is 
manifest  that  this  must  be  a  court  of  the  great- 
est interest  and  importance,  and  I  have  endea- 
vored to  secure  to  it  that  degree  of  permanence 
and  independence,  which  the  vast  interests 
committed  to  its  decision  would  justly  seem  to 
require. 

I  will  add  another  word,  sir,  in  reply  to  the 
question  which  may  perhaps  be  asked,  "who 
will  have  the  supervisory  power  over  these  six 
superior  courts"?  Such  a  question  I  should 
answer  by  asking,  who  now  has  that  power 
over  the  supreme  court  and  the  court  of  chan- 
cery? It  rests  nowhere  except  in  the  integrity 
and  amenability  to  public  opinion  of  the  judges 
of  those  courts  j  and  as  ta  the  judges  of  the 
proposed  •*  superior  courts,"  the  same  power 
will  exist.  They  are  liable  also  to  removal  and 
impeachment. 

I  present  my  plan,  Mr.  Chairman,  for  the 
organization  of  these  *«  superior  courts  "  (in 
connection  with  my  proposed  court  of  appeals) 
with  the  more  confidence,  because  I  find  it,  on 
examination,  to  be  substantially,  the  system  of 
a  large  number  of  our  sister  states.  Louisiana, 
Missouri,  Iowa,  (proposed  constitution),  Dela- 
ware, Virginia,  Mississippi,  Florida,  Connecti- 
cut,  Texas,  Alabama,  as  I  read  their  constitu- 
tions, have  judicial  organizations  similar  in  all 
essential  particulars  to  that  which  I  propose  :.J 
may  add  that  the  judiciary  system  of  the  Union 
is  not  materially  different. 

It  is  to  be  observed  that  the  selection  of  the 
judges  of  the  *'  superior  courts  *'  is  not  limited 
to  The  district  in  which  their  duties  are  to  be 
performed  j  though  while  they  hold  their  offi- 
ces they  are  required  to  reside  in  that  district. 

The  provision  made  in  the  seventh  section  for 
the  term  of  office  of  a  judge,  elected  or  appoint- 
ed to  fill  a  vacancy,  will  practically  answer  the 
purposes  of  classification,  while  it  avoids  its 
inconveniences,  and  also  obviates  the  probable 
difficulty  of  findinff  qualified  persons  willing  to 
take  the  office  for  the  short  remainders  of  terms. 

Having  thus  glanced  at  the  objections  to  the 
supreme  court  as  proposed  by  the  committee, 
and  having  briefly  stated  some  of  my  reasons  in 
support  of  the  courts  I  propose  in  its  stead,  I 
will  now,  Mr.  Chairman,  consider  for  a  mo- 
ment, the  objections  to  another  part  of  the  re- 
port of  the  committee,  or  rather  to  the  omis- 
sions in  that  report.  It  omits  entirely  the  county 
courts  in  any  form ;  or  practically  it  proposes  !o 
have  no  such  courts.  This  I  regard,  sir,  as  a 
most  objectionable  feature  in  the  report,  for  I 
am  persuaded  that  the  immense  and  diversified 
tegai  business  of  the  state  cannot  be  done  with- 
out the  aid  of  that  tribunal.  I  do  not  mean  that 
tribunal  us  it  now  exists  ;  for  I  believe  there  is 
great  if  not  entire  unanimity  in  the  opinion  that 
those  courts,  as  now  organized,  should  be  abo- 
lished; but,  sir,  that  a  county  court,  properly 
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organized,  should  be  created,  I  entertain  no 
doubt  whatever.  An  immense  amount  of  busi- 
ness, civil  and  criminal,  is  now  done  in  those 
courts, — they  are  integral  parts  of  the  county 
oiganizations  and  are  in  a  manner  identified 
with  the  county  as  a  municipal  body.  They  are 
as  it  were  the  domestic  courts  of  the  people,  and 
by  means  of  these  courts,  imperfectly  as  they 
may  now  be  arranged  and  conducted,  much 
knowledge  of  matters  of  businessi  of  law  and  of 
general  affairs,  has  been  diffused  through  the 
community.  I  d\>  not  believe  that  the  people 
desire  or  are  prepared  to  witness  their  total  an- 
nihilation ;  nor  do  I  deem  such  a  measure  in 
anywise  expedient.  In  addition,  sir,  to  all  the 
business  done  in  those  courts,  strictly  pertain- 
ing to  the  trial  and  disposition  of  civil  and  cri- 
minal causes,  there  is  a  vast  amount  of  special 
power  and  duty  performed  by  those  courts  and 
their  judges.  I  have  been  at  the  pains  to  ascer- 
tain the  extent  of  this  miscellaneous  business, 
and  I  read  the  following  statement  as  the  result 
of  my  investigation. 

Miscellaneous  duties  now  performed  by  county 
courts,  and  the  judges  thereof,  or  some  of  them, 
in  addition  to  the  trial  of  causes  and  other  bus], 
ness  ordinarily  done  at  court: 

1.  As  to  committees  of  lunatics. 

2.  As  to  disorderly  persons. 

3.  As  to  relatives  of  pi upers. 

4.  As  to  estates  of  persons  absconding  and  leaving 

their  families  chargeable,  &c. 

5.  As  to  cases  of  bastardy. 

6.  As  to  apprentices  and  servants. 

7.  As  to  admeasurement  of  dower. 

8.  As  to  restitution  of  lands. 

9.  As  to  licensing  of  ferries. 

10.  As  to  regulation  of  fisheries. 

11.  As  to  removal  of  justices  of  the  peace. 

12.  As  to  trial  of  physicians  for  mal-practice,  Ac. 

13.  As  to  appeals  from  commissioners  of  highways. 
14   As  to  removing  occupants  of  state  lands. 

15.  As  to  absconding  and  non-resident  debtors. 
16   As  to  insolvent  and  imprisoned  debtors. 
17.  As  to  foreiole  entries  and  detainers. 
IS.  As  tp  under  landl  ^rd  and  tenant's  act. 

19.  As  to  keeping  the  peace;  requiring  sureties  to 

keep  the  peace,  arresting  offenders  and  fugi- 
tives and  taking  examination  of  prisoners  ; 
taking  bail  in  criminal  cases. 

20.  As  to  compelling  delivery  of  books,  &c,  by  an  of- 

ficer to  his  successor. 

21.  As  to  designating  coroner  to  act  a*  sheriff  in  cer- 

tain  cases. 

22.  As  to  wrecks. 

23.  As  to  habitual  drunkards. 

24.  As  to  staying  waste,  &c. 

25.  As  to  inspecting  county  prisons,  &c 

and  this  by  no  means  embraces  the  whole. 

Now,  sir,  when  ail  this  local  and  miscellane- 
ous business  is  taken  into  the  account,  and  when 
you  add  to  it  the  great  mass  of  civil  and  crimi- 
nal business  done  at  the  terms  of  the  county 
courts,  even  as  at  present  organized,  and  when, 
besides  all  this,  you  consider  what  an  amount 
of  additional  business  is  to  be  devolved  on  the 
circuit  courts,  by  the  trials  of  chancery  causes, 
it  is,  it  seems  to  me,  an  unquestionable  proposi- 
tion that  county  courts,  on  an  efficient  and  im- 
proved plan?  must  be  established.  They  are  in- 
dispensable as  auxiliary  to  the  higher  court — 
they  are  indispensable  to  the  transaction  of  the 
vast  variety  of  business  now  done  by  them  as 
above  stated.  I  will  not  now  speak  at  length 
of  the  plan  I  propose  for  the  organization  of  the 
county  court:  it  is,  I  believe,  as  good  a  one  as 
can  probably  be  suggested;  and  it  has  been  used 


successfully  in  other  states.  There  are,  in  my 
view,  very  good  reasons  for  uniting  the  office « 
of  first  judge  and  surrogate,  as  I  propose  ;  it  wilJ 
save  expense  to  the  counties  and  to  individuals; 
it  will  lend  to  elevate  the  character  of  both  offi- 
ces by  making  the  position  one  of  more  impor- 
tance and  responsibility,  and  will  lead  to  the 
selection  of  more  competent  persons  to  fill  the 
station. 

It  will  be  perceived,  sir,  that  my  judicial  ar- 
ticle provides  for  the  payment  of  salaries  to  the 
judicial  officers,  except  to  the  associate  judge  of 
the  county  court. 

It  is  not  just  that  the  whole  expense  of  any 
judicial  system  should  fall  on  the  state  or  county 
treasuries:  it  should  in  part  be  defrayed  by 
those  who  use  the  tribunals  for  the  purpose  of 
their  own  business.  This  matter  can  easily  be 
arranged  by  law  ;  and  proper  provision  be  made* 
by  which  suitors,  and  those  doing  business  at 
the  surrogates  office,  will  pay  (lor  the  use  of 
the  siate  or  county  treasuries,  as  the  case  may 
be)  such  sums  as  may  be  reasonable. 

I  will  say  a  word  as  to  the  terms  of  office  of 
these  judges.  1  propose  ten  years  for  the  judges 
of  the  two  higher  courts,  and  eight  years  for 
the  district  judges  of  the  county  courts.  These 
terms  I  cannot  deem  too  long — they  should  be 
of  sufficient  length  to  induce  men  of  capacity  to 
take  the  office  and  to  secure  a  reasonable  inde- 
pendence in  it, — and  also,  to  prevent  frequent 
changes  of  the  judges.  Judicial  experience  is  as 
valuable  as  any  other. 

In  looking  into  the  constitutions  of  the  several 
states,  I  find  that  in  twelve  states  (as  well  as 
in  the  United  States)  the  term  is  equivalent  to  a 
term  for  life, — in  one  state  it  is  for  fifteen  years; 
in  two  for  twelve  years,  and  in  two  for  eight 
years, — thus  in  the  large  majori  y  of  the  states 
the  term  being  for  life  or  for  a  period  of  not  Jess 
than  eight  years.  I  trust  the  convention  will 
adopt  terms  at  least  as  long  as  those  I  have  had 
the  honor  to  propose 

I  come  next  to  the  question  of  the  mode  of  se- 
lecting  these  officers — that  is  whether  they  shall 
be  elected  or  appointed.  On  this  subject,  though 
of  great  importance,  I  do  not  at  present  intend 
to  dwell  at  length,  and  will  suggest  only  a  few 
considerations  pertaining  to  it. 

I  implicitly  believe  in  and  ardently  admire  the 
great  principle  on  which  our  glorious  institu- 
tions are  founded,  "  that  the  people  are  the 
only  legitimate  source  of  power," — it  is  a  sacred 
principle  never  to  be  violated  or  disregarded. 
But  in  my  judgment  it  argues  no  disregard  of  or 
departure  from  this  principle,  for  the  people  to 
commit  to  intermediate  hands  the  appointment 
of  such  and  so  many  of  their  agents  or  officers  as 
they  may  deem  can  be  more  fitly  thus  appointed, 
or  who,  if  thus  appointed,  would  be  more  likely 
to  discharge  well  and  faithfully  the  duties  of 
their  station.  The  office  of  judge  is  of  a  pecu- 
liar character;  its  duties  are  highly  delicate  and 
important — this  officer  is  often  called  on  to  de- 
cide between  the  people  themselves,  on  one 
side,  and  the  individual  citizen  on  the  other;  he 
is  to  delend  the  weak  against  the  strong — and 
may  at  times  be  required  to  interpose  himself 
between  an  excited  and  pervading  popular  sen- 
timent and  an  individual  who  may  happen  to  be 
its  subject. 
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It  has  been  argued,  and  with  justice,  that  a 
judge  elected  by  popular  vote  would  be  exceed- 
ingly liable  to  entertain  prejudices  and  hostility 
towards  those  who  may  warmly  have  opposed 
his  election— and  also  that  tempted  by  a  desire 
for  re-election,  he  might  be  induced  to  court  the 
powerful  and  influential,  and  to  yield  to  the 
popular  caprices,  or  prejudices,  or  passions,  of 
a  particular  period.  It  is  said  too,  and  it  is  not 
to  be  denied,  that  nominations,  as  now  conduct- 
ed, do  not  leave  to  the  people  t  lat  free  and  un- 
biased choice  they  should  have;  and  it  is  noto- 
rious that  party  conventions  and  the  nominations 
there  made  are  not  unfrequently  the  fruits  of 
intrigue  and  selfish  manoeuvre.  But  there  are 
loud  complaints  against  the  central  power  at 
the  capital,  and  strong  desires  to  diminish  it; 
and  though  I  am  not  aware  of  any  general  call 
made  by  the  people  for  the  election  of  the 
judges,  still  I  am  entirely  willing  to  have  this 
mode  tested  to  a  reasonable  exterit,  so  that,  if 
it  prove  successful,  and  judicial  incumbents  thus 
selected  are  not  found  obnoxious  to  the  charges 
which  it  is  supposed  under  such  circumstances 
might  exist  against  them,  it  may  be  introduced 
more  fully  into  use.  My  deliberate  reflections 
have  led  me  to  the  result  of  proposing  to  dis- 
tribute this  power  into  three  parts,  and  to  re- 
commend that  the  judges  be  in  part  elected  by 
the  people,  in  part  appointed  by  the  Governor 
and  Senate,  and  in  part  by  the  joint  ballot  of 
the  Senate  and  Assembly.  This  division  would 
be  calculated  to  produce  a  salutary  rivalry  be- 
tween the  several  powers  to  select  the  worthiest 
incumbents — and  between  the  incumbents  them- 
selves, a  similar,  just  and  honorable  rivalry 
would  also  be  produced.  I  may  here  remark, 
that  the  mode  of  appointment  by  the  joint  bal- 
lot of  Senate  and  Assembly  prevails  in  two. 
thirds  of  the  states,  a  fact  calculated  to  show 
that  this  mode  is  a  generally  approved  one. 

I  ought  further  to  add,  that  in  no  one  State  of 
the  Union  are  the  judges  of  the  higher  tribunals 
elected  by  the  people,  except  in  Mississippi,  and 
the  example  of  that  State,  in  other  respects  at 
least,  would  hardly  be  proposedfor  imitation  in 
this. 

I  may  at  a  future  time  go  more  at  large  into 
this  subject,  and  will  content  myself  now  with 
reminding  the  Convention  that  the  other  chan- 
ges  proposed  to  be  made  as  to  the  judiciary  es- 
tablishment, are  great,  thorough,  and,  in  some 
degree,  necessarily  experimental.  The  voice  of 
wisdom,  of  duty,  and  of  patriotism,  calls  on  us 
to  pause,  and  calmly  to  deliberate  before  we  at 
one  and  the  same  time  introduce  into  full  and 
exclusive  use  another  change  still  greater  and 
more  important,  hitherto  untried  among  us,  and 
among  all  our  sister  States,  with  the  solitary 
exception  just  mentioned.  At  the  hazard  of  be- 
ing branded  on  the  one  side  with  the  epithet  of 
'*  radical"  and  "  demagogue,"  and  on  the  other 
of  '*  aristocrat"  and  "  an  enemy  of  popular 
rights,"!  have  put  forth  the  above  sentiments 
deliberately,  and  by  them  I  am  willing  o  abide. 
•  It  remains  for  me  now,  Mr.  Chairman,  only 
to  present  very  briefly  some  of  the  benefits,  in 
addition  to  those  already  mentioned,  of  the  new 
organization  proposed. 

1.  While  it  will  be  little,  if  any  more  hnf- 
thensome  to  the  state  or  county  treasuries  than 


the  present  entirely  inefficient  system,  it  will  he 
a  vast  saving  of  expense  to  the  people. 

By  the  official  documents  presented  to  the 
convention  it  appears  that  the  expenses  of  the 
present  system  are  as  follows  .— 
Salaries  and  expenses  paid  out  of  the 

state  treasury, (1  year,)       -       •       •  $104,660 

Do.  out  of  county  treasuries,  (including 

New-York,  I  year,)      ....  42,664 

$147,324 

Perquisites  and  fees,  (1  year,) 

Vice  chiincellors,       ...    $5,076 

Circuit  judges,        ...  3,289 

First,  judges,       -  2-2.305 

Masters, 69,942 

Examiners,    .       .       .       •  31.662 

122,264 

Total  annual  expense,  -  -  .  $269,483 
Now,  sir,  the  expenses  of  the  proposed  sys- 
tem, if  the  judges  of  the  court  of  appeals  and  of 
the  superior  courts  should  receive  the  same  sa- 
laries now  paid  to  the  judges  of  the  supreme 
court,  and  if  the  district  judges  of  the  county 
courts  should  receive  $2,000  per  year,  and  the 
clerks  be  compensated  in  the  mosi  liberal  man- 
ner by  receiving  on  an  average  as  much  as  is 
now  paid  to  the  chancery  clerks  and  registers, 
even  on  this  liberal  estimate  of  compensation, 
theamountof  annual  salaries  and  charges  would 
be  but  $135,000,  thus  falling  considerably  short 
of  the  sums  now  paid  out  of  the  state  and  county 
treasuries,  to  say  nothing  of  the  enormous  sa- 
ving in  fees  and  perquisites. 

2.  An  immense  number  of  officers  are  dis- 
pensed with,  as  will  be  seen  by  the  following 
statements.  Without  intending  in  any  manner 
to  disparage  any  person  in  office,  the  evils  of 
numerous  officers  is  acknowledged  by  all,  and, 
at  all  events,  it  must  be  conceded  that  the  large 
amount  of  fees  and  perquisites  received  by  them 
comes  directly  from  the  pockets  of  the  people. 

Judges  proposed. 

Court  of  appeals,          -          •  7 

Superior  courts,      -          -  26 

District  judges,                      ,  -           •       9 

County  judges,       -  118 

160 

Judges  dispensed  with. 

Chancellor,          -  1 

Vice  chancellors,       -          -  -2 

Assistant  vice  chancellor,          -  1 

Judges  of  supreme  court,       -          -  •      3 

Circuit  judges,       ....  8 

Judges  county  courts  (58  co's.,  6  each,)  290 

Common  pleas,  N.  Y.,          -          •  •       3 

Superior  court,  N.  Y.,                 «          •  3 

Recorders,  8  cities,       ...  s 

Surrogates,          .          -                     -  69 
Judges  court  errors,  (It.  gov,  &  33  senators)    33 

411 
Other  Officers  propositi. 
Clerks  superior  courts,       ...        6 
Clerk  court  of  appeals,    •  1 

7 

Other  Officers  dispensed  with* 
Clerk  of  court  of  errors,     -  -         • .        1 

Chancellor's  clerk,  •      1 

Clerks  supreme  court,        -  •  4 

Register  and  assistant  register,       *  -2 

Clerks  in  chancery,       -  •  •       .       6 

Reporters  in  chancery  and  snp.  court,       -       2 
Masters  in  chancery,  •  188 

Examiners  ijo  chancery,  *  ■  168 
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And  also  the  clerks  of  the  superior  court  in  New- 
York  and  the  recorder's  courts. 


Judge*, 
Clerks, 


RECAPITULATION. 

Officers  proposed. 


Officers  dispensed  with. 


Judges,  (including  turrogatcs,) 
Other  officers..       »       -       • 


1G7 


411 
372 


783 


Making  a  diminution  of  616  officers. 

3.  If  1  mistake  not  greatly,  the  plan  I  have 
proposed  will  produce  a  uniformity  in  the  courts 
throughout  the  State  ;  it  can  be  made  to  operate 
as  well  in  New-York  as  elsewhere  ;  and  by  this 
means  we  should  have  all  our  courts  (except 
those  of  the  very  lower  grades)  under  the  same 
system,  organized  in  the  same  manner,  governed 
by  the  same  rules.  This  result,  if  attainable, 
would  be  of  great  public  benefit  and  conveni- 
ence ;  it  would  relieve  the  community  from 
those  numerous  anomalous  courts  which  are  a 
sort  of  patch-work  tacked  on  to  the  judicial  sys- 
tem to  meet  particular  exigencies. 

I  will  now,  Mr.  chairman,  close  my  remarks 
by  saying  that  I  have  no  pride  of  opinion  as  to 
the  plan  I  have  presented.  After  mature  re- 
flection, I  believe  it  one  in  whose  practical 
workings  entire  confidence  may  be  placed. 
Whether  rejected  or  adopted  by  the  convention} 
my  duty  is  discharged  by  presenting  it. 

I  beg  to  express  my  thanks  to  the  committee 
for  the  patience  with  which  they  have  listened 
to  the  remarks  I  have  addresred  to  them.  I 
find  my  apology  for  the  length  of  time  I  have 
occupied  in  the  vast  importance  of  the  subject 
under  discussion. 

Mr.  ANGEL  said  he  regarded  it  as  a  misfor- 
tune that  whilst  the  delegates  were  so  unani- 
mous in  opinion  that  judicial  reform  was  neces- 
sary, they  so  widely  differed  as  to  the  mode  of 
the  reform  required.  Nearly  every  gentleman 
had  his  own  peculiar  plan,  to  which  he  seemed 
to  cling  with  uncommon  tenacity.  In  order  to 
enter  understanding^  into  the  business  of  re- 
formation it  is  proper,  said  Mr.  A.,  to  treat  the 
question  as  the  legislature  would  the  amend- 
ment or  repeal  of  an  existing  statute  j  we  should 
consider  the  old  law,  the  mischief  it  tolerates 
and  the  remedy  it  demands.  I  will  take  a  short 
review  of  the  history  of  our  judiciary.  Prior 
to  1821  we  had  a  supreme  court,  consisting  of 
five  judges,  organized  upon  the  nisi  prius  sys- 
tem, and  a  court  of  chancery,  consisting  of  a 
single  equity  judge.  The  judges  of  the  supreme 
court  alternately  held  circuits  in  every  county  j 
they  travelled  over  the  state  and  became  ac- 
quainted with  the  people  ;  they  learned  their 
habits,  their  modes  of  thinking,  their  wants  and 
necessities,  and  by  such  means  they  became 
qualified  to  administer  the  law  in  a  manner  ac- 
ceptable to  them.  That  court  was  the  brightest 
judicial  ornament  to  be  found  in  the  world.  Its 
decisions  commanded  the  highest  respect,  not 
only  in  America  but  in  England.  The  reports 
of  that  court  were  good  authority  in  all  courts 
where  the  common  law  prevailed.  As  popula- 
tion and  business  increased,  the  labors  of  the 
court  increased,  until  it  was  found  to  be  physi- 


cally impossible  for  it  to  perform  the  business 
required.    The  Convention  of  1821  was  called 
to  provide  a  constitutional  remedy  for   the  evil. 
Complaints  against  the  judiciary  existed   then, 
as  now;  some  imputed   the   then  existing  evils 
to  the  judges,  and  others  to  the  judicial  system. 
The  question  embarrassed   the  Convention  of 
1821  as  much   perhaps  as  it  now  embarrasses 
us.     That  Convention  abolished  the  court  as 
then  organized,  and  established   our  present  ju- 
diciary system.    At  the  time  it  was  adopted  the 
people  were  pleased   with  it ;  a  large  majority 
esteemed  it  as  a  most  salutary  reform.    We  had 
our   home  judges,   and   justice   seemed  to  be 
brought  to  every  door  through  the  law  and  equi- 
ty judges  dispersed  throughout  the  state.     The 
system  went  into  operation  ;  for  a  season  it  ap- 
peared to  work  well,  but  after  a  lapse  of  twen- 
ty-five years  we  find  ourselves  here  inConvention 
listening  to  longer  &  louder  denunciations  against 
it  than  were  uttered  against  the  system  which 
preceded  it.    It  is  our  business  now  to  look  into 
the  causes  of  these  complaints,  and  to  devise  a 
system   hat  will  remove  the  evils  complained  of 
and  prevent  their  recurrence.    I  desire  that  we 
should  organize  a  supreme  court  as  nearly  as 
possible  upon  the  plan  of  our  old  supreme  court. 
I  desire  that   the  judges  who  decide  the  causes 
at  bar  should  try  them  at  the  circuits  ;  I  desire 
that  they  should  travel  over  the  state  and  mingle 
with  the  people,  and  learn  some  common  sense, 
and   incorporate  it  into   their  decisions.     The 
time  was  when  counsel  could  advise  their  clients 
with  tolerable  certainty — when  it  was  safe  ad- 
vising men  that  so  and  so  their  rights  would  be 
decided,  but   that   time  has  passed  away.     It 
seems  that  we  have  been  running  into  judicial 
darkness,  and  have  made  such  progress  in  the 
race  as  to  throw  the   law  into  utter  obscuri- 
ty.    No   honest  counsel  will  at  this  day  ad- 
vise his  clients  with  any  degree  of  assurance, 
that  their  interests  will  be  promoted  by  prosecu- 
ting or  defending  any  matter  in  which  there  is 
l\he  least  chance  for  getting  up  a  litigation.  The 
most  he  can  do  is  to  advise  them  of  his  opinion 
of  the  law,   and  apprise  them  of  the  dangerous 
uncertainty  that  attends  its  administration,  and 
tell  tWm  if  they  prosecute  or  defend  it  must  be 
upon  their  own  responsibility.    Different  causes 
have  led  to  this  result.     I  believe  that  a  princi- 
pal one  arises  from  the  fact  that  the  judges  who 
decide  in  bank,  are  not  allowed  to  try  the  causes 
at  the  circuits;  none  of  them  have  ever  seen  the 
parties  or  heard   the  witnesses,   and  all  they 
know  of  the  matter  comes  to  them  upon  paper. 
The  increasing  population  and  business  of  the 
state  has  greatly  increased  the  demand  for  judi- 
cial labor.    The  legislation  of  the  state  has  ad- 
ded to  that  increase.     Some  of  our  very  mea- 
sures of  reform  have  tended,  in  my  opinion    to 
cast  burthens  upon  the  judiciary.    The  abolish- 
ing imprisonment  for  debt,  and  the  extension  of 
the  former  exemption  laws,   have  given  rise  to 
much  litigation.     Litigation  has  increased  and 
accumulated  until  our  courts  find  themselves  with 
a  burthen  upon  their  shoulders  which  they  have 
no  longer  the  strength  to  carry.    They  are  lite- 
rally boine  down  with  *  mass  of  business  that 
they  have  not  the  capacity,  mental  or  physical, 
to  dispose  of.    We  must  devise  and  adopt  mea- 
sitres  t&at  will  enaMe  our  judiciary  promptly  to* 
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meet  this  increased  and  increasing  business  or, 
what  will  operate  as  a  check  upon  litigation.  I 
think  I  can  mention  one  thing  that  would  ulti- 
mately go  far  to  check  it,  but  the  legislature  is 
the  proper  organ  to  apply  that  check.  I  refer 
to  the  fees  allowed  by  law  to  counsellors  and 
attorneys.  Should  they  be  entirely  abolished, 
I  believe  that  more  than  one  half  of  the  litiga- 
tion in  the  state  would  fall  off.  It  would  reduce 
the  number  of  lawyers,  and  with  the  reduction 
of  their  number,  you  would  reduce  the  chances 
of  litigation.  Should  the  fees  be  abolished,  it 
would  improve  those  who  remained  in  the  pro- 
fession. They  would  become  better  and  more 
reliable  lawyers}  and  it  is  due  to  the  profession 
that  the  odious  position  they  now  occupy  should 
not  be  forced  and  continued  upon  them.  The 
fee  bills  should  be  abolished,  and  lawyers  re- 
stored to  their  natural  rights.  Lawyers  are  the 
only  class  whose  business  is  bound  down  by 
statutory  restriction.  The  clergyman  is  allow- 
ed to  agree  upon  the  price  of  his  services  with 
the  flock  he  teaches.  The  physician  is  permit- 
ted to  bargain  with  his  patients,  the  merchant 
to  fix  the  price  of  his  merchandize,  the  farmer 
of  his  produce,  and  the  laborer  the  amount  of 
his  wages.  Every  class  of  citizens  in  the  state, 
except  lawyers,  have  the  right  to  make  the  best 
bargain  for  themselves.  Complaints  against 
the  profession  are  very  common.  They  are  ac- 
cused of  extortion,  and  of  being  allowed  exor- 
bitant fees.  These  fees  are  established  by  law, 
and  if  an  attorney  should  exact  and  receive  more 
than  the  prescribed  amount,  he  would  be  liable 
to  punishment  by  indictment  and  fine.  I  repeat, 
it  is  due  to  the  profession  that  this  odious  and 
partial  distinction  be  done  away,  and  that  law- 
yers, in  regard  to  their  business,  be  placed  on 
the  same  footing  with  the  other  classes  of  the 
community.  As  it  regards  the  question  before  the 
committee,  that  of  blending  the  law  and  chan- 
cery jurisdiction,  I  deem  the  thing  impractica- 
ble. Those  jurisdictions  should  be  kept  separ- 
ate. I  would  not  vest  them  in  the  same  tribu- 
nal; but  inasmuch  as  the  demolition  of  the  court 
of  chancery  has  become  so  great  a  favorite  with 
this  Convention,  and  inasmuch  as  they  assert 
that  they  are  only  reflecting  the  will  of  the  peo- 
ple in  this  respect,  I  would  consent  to  vote  for 
the  adoption  of  a  constitution  that  provided  for 
vesting  the  law  and  equity  powers  in  the  same 
court.  I  regard  it  as  highly  dangerous  that  the 
distinction  between  proceedings  at  law  and  in 
equity  be  abolished.  It  would  be  a  greater  in- 
novation than  had  ever  been  introduced  into  our 
system.  It  would  lead  to  more  and  more  con- 
fusion than  we  have  ever  witnessed.  I  think 
it  would  peril  the  safety  and  freedom  of  the  peo- 
people,  and  put  to  hazard  the  existence  of  our 
free  institutions.  It  was  with  surprise  that  I 
heard  the  gentleman  from  New- York,  (Mr.  0'- 
Conor,)  put  forth  the  proposition  yesterday. — 
I  had  not  supposed  that  any  man?  the  least  ac- 
quainted with  the  history  of  civil  jurisprudence, 
could  by  possibility,  entertain  such  a  heresy.  I 
am  not  tenacious  as  to  the  form  in  which  our  ju- 
diciary be  established,  so  that  we  come  the  near- 
est possible  to  our  old  njsi  prius  system.  Per- 
haps the  report  of  the  majority  of  the  judiciary 
committee  approximates  as  nearly  to  it  as  the 
condition  of  the  state  will  admit;  and  I  think  if 


we  incorporate  the  report  into  the  constitution, 
and  the  legislature  will  do  its  duty  in  passing 
laws  of  relorm,  we  shall  be  relieved  from  the 
judicial  evils  that  now  afflict  us. 

Mr.  BASCOM  then  took  the  floor  and  moved 
to  rise  and  report  progress.    Agreed  to. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  CAMBRELENG  presented,  and  moved 
the  printing  of,  the  plan  for  a  judiciary  system 
which  was  read  and  commented  upon  by  Mr. 
Taggart  this  morning  in  his  remarks.  He 
moved  also  its  reference  to  the  committee  of  the 
whole,  having  in  charge  the  report  of  the  judic- 
iary committee.    Both  motions  were  agreed  to. 

THE  JUDICIARY. 

On  motion  of  Mr.  RUGGLES,  the  Conven- 
tion again  took  up  in  committee  of  the  whole, 
Mr.  CAMBRELENGin  the  chair,  the  reports  of  the 
judiciary  committee. 

The  question  recurred  on  Mr.  Stetson's  pro- 
posed addition  to  the  third  section. 

Mr.  BASCOM,  having  the  floor,addressed  the 
committee,  giving  his  views  at  length  of  the 
proper  plan  for  a  judiciary  system.  After  re- 
marking that  the  preliminary  step  in  reforming 
the  judiciary  was  to  trace  out  the  origin  and 
causes  of  existing  evils — h^e  went  on  to  present 
his  views  of  the  defects  of  the  present  system. 
A  large  portion  of  the  evils  complained  of,  he 
thought  might  be  traced  to  grades  in  the  judicia- 
ry established  by  the  Convention  of  1821 — a  prin- 
ciple applicable  rather  to  the  army  than  judicial 
incumbents.  He  insisted  that  in  effect  they  pro- 
vided for  nine  chancellors,  one  of  them  a  sort  of 
chief—and  substantially  for  eleven  judges  of  the 
supreme  court — three  of  them  chiefs,  and  the  rest 
subordinates.  And  by  giving  higher  salaries  and 
stations  to  the  one  grade, this  distinction  was  kept 
constantly  before  the  people — and  the  judges  or 
subordinates  who  were  sent  abroad  to  do  circuit 
duty,  however  well  they  might  discharge  their 
duty,  had  come  to  be  regarded  as  inferior  to  the 
order  retained  in  the  supreme  court,  and  their 
decisions  therefore  were  not  acquiesced  in,  when 
but  for  this  artificial  distinction  between  them 
and  the  chiefs,  they  might  have  been  to  a  great- 
er extent.  He  insisted  that  having  made  these 
grades  in  the  judiciary,  the  best  talent  should 
have  been  sent  to  do  the  circuit  work,  where  all 
litigation  began,  and  where  it  was  important 
that  it  should  be  as  well  done  as  possible,  rather 
than  the  second  rate  men,  or  those  marked  as 
such,  should  be  sent  abroad  on  the  circuits.  The 
circuit  judges,  he  admitted,  had  ably  done  their 
duty — more  ably  and  efficiently  than  any  other 
class  of  the  judiciary.  But  they  had  been  like 
horse-rakes,  used  as  it  were  to  rake  up  litiga- 
tion in  winrows,  that  it  might  be  stored  up  in 
your  higher  courts.  The  delays  complained  of 
had  not  been,  as  a  general  rule,  in  your  circuit 
courts,or  in  your  county  courts;  but  in  your  high- 
est grade  of  courts,  which  were  literally  blocked 
up  with  business.  This  was  not  the  fault  of  the 
judges  of  those  courts, but  of  the  system,the  great 
fault  of  which  was  that  it  had  too  many 
run  of  stone  for  its  bolting  power.  Mr.  B.  then 
passed  to  the  consideration  of  the  report  of  the 
majority  of  the.  judiciarj  committee— so  called. 
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He  objected  to  that  feature  of  the  second  sec-  < 
tton  which  proposed  to  elect  a  part  of  the  court  of 
appeals  by  general  ticket,  and  expressed  his  ap- 
prehensions of  the  danger  of  throwing  these 
important  offices  into  the  power  of  a  political 
state  convention,  having  various  other  offices  to 
fill,  and  liable  to  be  swayed  in  their  selections  ra- 
ther by  a  spirit  of  compromise  towards  this  or 
that  section,  or  controlled  by  selfish  and  sinister 
influences,  than  by  a  regard  solely  to  qualifica- 
tions.  Mr.  B.  was  understood  to  object  al- 
so to  the  third  section  as  indefinite  and  vague — 
or  as  vesting  a  certain  jurisdiction  rattier 
than  judicial  power  in  the  supreme  court.  He 
spoke  of  the  court  of  chancery  as  having  acquir- 
ed jurisdiction  by  prescription  and  by  legisla- 
tion, which  the  constitution  never  intended  it 
should  have.  And  he  apprehended  howev- 
er desirable  it  might  be  to  curtail  or  annihilate 
its  power,  that  could  never  be  done  under  this 
grant  of  power  to  regulate — for  to  regulate  did 
not  mean  to  destroy.  If  we  were  to  have  chance- 
ry powers, we  wanted  to  have  them  enumerated. 
And  so  of  the  supreme  court,whose  powers  were 
as  undefined  as  those  of  the  chancellor.  He  pre- 
ferred that  the  section  should  be  struck  out,  or 
modified,  as  suggested  by  the  gentleman  from 
New- York — in  whose  opinions  in  regard  to  the 
practibability  and  expediency  of  assimilating  the 
common  law  system  with  chancery  proceedings, 
and  simplifying  them,  he  entirely  concurred. 
The  complicated  case  put  by  the  gentleman  from 
Ontario  (Mr.  Worden)  Mr.  B.  examined  in  de- 
tail to  show  that  it  might  be  disposed  of  in 
a  single  trial,  and  by  one  court,  and 
under  one  action — and  that  the  objection 
that  it  would  be  bringing  two  parties  into 
court  as  wrong-doers,  when  one  only  was 
in  fault,  was  the  every  day  practice  in  suits  on 
commercal  paper.  As  to  the  alternative  sec- 
tion— that  providing  for  the  appointment  or  elec- 
tion of  judges — Mr.  B.  disliked  both.  The  one 
he  could  not  go  for  under  any  circumstances. — 
The  other,  with  reluctance.  He  went  for  an 
elective  judiciary,  on  the  principle  adopted  in 
the  single  district  system  for  senators  and  mem- 
bers of  assembly.  That  was  a  sound,  and  the 
only  safe  system,  in  making  this  untried  ex- 
periment of  electing  a  judiciary — which  was  the 
general  wish  here  and  throughout  the  state. — 
The  time  had  gone  by  when  it  was  deemed  ne- 
cessary that  the  judiciary  should  be  independent 
of  the  people,  whose  interests  they  had  so  ex- 
tensively in  charge.  What  we  wanted  was  an 
honest  discharge  of  official  duty.  We  had  tried 
the  appointment  of  judges,  and  we  had  seen  the 
results  of  that  system.  Let  the  controlling 
power  over  the  judiciary  be  placed  where  it  le- 
gitimately belonged.  Having  adopted  the  sin- 
gle district  system  for  the  legislative  department 
extend  it  also  to  candidates  for  judicial  stations, 
and  bring  them  as  nearly  home  to  the  people  as 
practicable.  Mr.  B.  objected  to  the  tenure  of 
the  judicial  officers  proposed  by  the  majority  of 
the  judiciary  committee,  as  being  too  long  to  en- 
able the  people  speedily  enough  to  correct  an 
error  in  their  selection  of  judges.  But  the  sys- 
tem  recommended  here,  was  a  great  improve- 
ment on  the  present  state  of  things.  The  hold- 
ing of  this  higher  court  by  three  judges  in  the 
districts,  would  go  far  towards  breaking  up  titfj 


centralization  of  judicial  business  at  the  capital, 
but  there  would  be  the  same  effect  resulting  at 
the  eight  central  points  as  now  at  Albany.  There 
could  be  no  harm  certainly  in  requiring  sessions 
of  the  court  to  be  held  in  ail  your  large  coun- 
ties. His  plan  proposed  thirty-two  judges — one 
for  each  senate  district— to  be  elected  by  the 
people  of  each  district.  That  force  he  regard- 
ed as  sufficient. 

Mr.  RUGGLES  said  the  gentleman  had  ob- 
jected to  this  section  on  the  ground  that  the  ju- 
risdiction of  the  supreme  court  and  of  the  court 
of  chancery  was  not  defined.  He  asked  how 
the  gentleman  proposed  that  this  should  be 
done? 

Mr.  BASCOM  replied  that  his  objection  was 
that  this  section  did  not  vest  the  judicial  power. 
It  conferred  the  same  power  as  that  which  now 
existed  in  chancery  and  in  the  supreme  court — 
subject,  it  was  true,  to  regulation,  not  to  aboli- 
tion. 

Mr  PERKINS  asked  if  the  gentleman  in. 
tended  that  the  courts  should  have  no  power 
except  by  statute? 

Mr.  BASCOM  replied  that  they  had  no  other 
now.  And  he  proposed  to  leave  the  matter  with 
the  legislature  still. 

Mr.  RUGGLES  called  attention  to  the  phra- 
seology  of  this  third  section,  and  submitted 
whether  the  legislature  would  not  have  under  it 
entire  and  perfect  control  over  the  jurisdiction 
of  the  supreme  court.  If  they  had  then  no 
amendment  was  necessary.  The  legislature 
could  regulate  and  restrain  that  jurisdiction— or 
if  there  was  a  doubt  about  the  power  of  the  le- 
gislature to  take  away  the  jurisdiction  of  the 
supreme  court,  there  could  be  none  as  to  the 
power  of  the  legislature  to  regulate  the  prac- 
tice of  the  court  both  on  the  equity  and  law  sidej 
and  so  as  to  unite  the  practice,  to  assimilate  it 
and  alter  it,  and  make  it  what  it  pleased.  The 
powers  of  the  court  of  chancery  were  trans- 
ferred by  this  section  to  the  supreme  court. 
The  powers  of  the  former  were  within  the  con- 
trol of  the  legislature  now.  The  legislature 
conferred  them.  The  chancellor's  authority  and 
the  exercise  of  his  power,  depended,  as  it  had 
for  a  long  time,  on  the  law.  These  powers  be- 
ing transferred  to  the  supreme  court,  the 
legislature  would  retain  the  same  authori- 
ty over  the  powers  of  the  court  of  chancery 
when  in  the  hands  of  the  supreme  court,  as  now. 
The  proposition  of  the  gentleman  from  New 
York  (Mr.  O'Conor)  was  that  a  code  should  be 
enacted,  by  which  the  form  of  proceeding  in  the 
cases  heretofore  carried  into  the  court  of  chance- 
ry and  in  those  heretofore  carried  into  a  court 
of  law,  shall  be  assimilated  and  brought  to- 
gether. Could  there  be  a  doubt  about  the  pow- 
er of  the  legislature  to  direct  the  practice  in  the 
two  courts,  to  blend  tbem  or  separate  ihem. — > 
Mr.  R.  had  never  yet  been  able  to  see  that  the 
least  doubt  could  be  raised  on  the  subject,  or 
that  it  could  be  made  a  subject  of  controversy 
under  this  section.  Not  having  the  slightest 
doubt  on  the  subject,  the  amendment  of  the  gen- 
tleman from  Clinton  was  entirely  unnecessary 
and  he  should  vote  against  it.  In  regard  to  a 
reform  in  the  practice  of  both  courts,  Mr.  R. 
said  no  person  would  enter  into  that  with  9 
greater  desire  to  see  m  change,  in  some  respects, 
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that*  himself.  As  to  the  practicability  of  the 
particular  change  proposed,  he  certainly  enter- 
tained some  doubt  j  but  he  had  not  the  slightest 
possible  objection  to  see  the  effort  made  to  bring 
the  practice  of  the  two  courts  together.  The 
section  would  lay  the  foundation  for  it.  It  was 
the  intention  of  the  committee,  in  reporting  the 
article,  to  put  all  this  into  the  power  of  the  leg- 
islature, as  it  always  had  been.  It  should  be  so. 
It  was  necessary  that  that  power  should  rest 
where  the  jurisdiction  could  occasionally  be  regu- 
lated, altered,  restricted  or  enlarged,  according 
to  the  want  and  exigencies  of  the  state.  With 
that  view  this  third  section  was  drawn  in  the 
shape  in  which  it  was. 

Mr.  STETSON  said  some  gentlemen  were  not 
satisfied  with  the  phraseology  of  his  amendment. 
He  put  it  in  the  form  it  was  that  it  might  be  seen 
at  once  what  its  object  was,  and  not  with  the  in- 
tention of  having  it  in  the  constitution  in  this 
precise  form.  He  now  offered  it  in  a  shape 
more  suited  to  a  constitution,  as  follows  : — 

"  The  legislature  shall  provide  by  a  law  for  a  uni- 
form system  of  procedure  in  the  administration  of  jus- 
tice, without  regard  to  the  distinctions  heretofore  had 
between  different  forms  of  action  and  different  jurisdic- 
tions in  law  and  equity." 
Mr.  O'CONOR  :  Put  in— "  in  civil  cases." 
Mr.  STETSON  said  it  substantially  embodied 
the  argument  of  the  gentleman  from  New  York. 
He  confessed  the  amendment  was  not  a  great 
favorite  with  him.  He  preferred  courts  of  se- 
parate  organization,  though  he  had  not  such  a 
horror  of  the  plan  of  the  gentleman  from  New 
York  as  many  others  felt.  He  was  not  certain 
but  what  there  was  great  wisdom  in  these  ex- 
tensive changes.  The  reason  why  he  offered  his 
amendment  grew  out  of  the  form  in  which  their 
report  was  made.  He  did  not  know  exactly  what 
it  meant.    The  chairman  of  the  committee  had, 


however,  shown  a  willingness  that  the  legisla- 
ture should  make  the  attempt  to  enact  a  Code  of 
procedure.  That  being  so,  the  only  difference 
between  the  section  and  his  amendment 
was  that  the  one  made  that  mandatory  on  the 
legislature  which  the  other  made  permissive. — 
The  idea  of  separate  organizations  of  these 
courts  of  Jaw  and  equity,  he  supposed  from  the 
reports,  was  not  to  be  entertained.  The  en- 
quiry arose,  what  advantage  was  gained  by 
abolishing  the  distinct  organization,  and  confer- 
ing  the  joint  jurisdiction  in  law  and  equity  on 
the  same  judges?  If  they  were  to  continue  to 
exercise  them  separately,  they  would  be  chan- 
cellors still,  and  law  judges  still ;  and  you  got 
rid  of  none  of  the  evils  of  a  separate  organiza- 
tion. Another  practical  evil  that  would  grow 
up,  would  be  this:  The  judge,  when  attending 
to  perform  his  duty  at  law,  conscious  of  his 
equity  powers,  would  not  forbear  to  exercise 
equity  jurisdiction,  without  form.  You  would 
ultimately  come  practially  to  what  his  amend- 
ment proposed.  The  difference  would  be  here. 
The  judge  in  the  one  case  would  seize  the  duty, 
without  form  ;  whereas,  under  his  amendment, 
it  would  be  previously  designated.  Better  go 
to  it  at  once,  and  direct  the  legislature  to  enact 
the  course  of  procedure. 

Mr.  KIRKLAND,  in  allusion  to  what  was  said 
about  judges  seizing  equity  powers,  asked  the 
gentleman  whether  he  knew  of  any  such  seizure 
in  New-York,  for  the  last  twenty-five  years, 
where  the  system  alluded  to  had  been  in  full 
force  ? 

Mr.  STETSON  spoke  of  the  temptation  to  do 
it,  that  would  exist  in  the  case  stated. 

Mr.  LOOMIS  here  moved  that  the  committee 
rise — which  was  agreed  to. 

Adjourned  to  nine  o'clock  to-morrow  morning. 


WEDNESDAY,  AUGUST  12. 


Prayer  by  the  Rev.  Mr.  Morrow. 

Mr.  HIKE  R  presented  a  remonstrance  from 
the  trustees  of  Union  Academy,  Queens  county, 
on  the  subject  of  the  distribution  of  the  Litera- 
ture fund.     Referred. 

The  PRESIDENT  laid  before  the  Convention 
a  report  from  the  Comptroller,   in  answer  to  a 
resolution  calling  for  a  statement  of  the  salt  du- 
ties.    Referred,  and  ordered  to  be  printed. 
CODIFICATION  OF  THE  LAWS. 

Mr.  WHITE,  from  the  special  committee  on 
the  codification  of  the  laws,  made  the  following 
report: — 

ARTICLE  — . 
§  1.  The  Governor  of  this  state,  at  th"i  first  session 
of*  the  legislature  after  the  adoption  of  this  constitu- 
tion, 3hill,  by  an  f  with  the  consent  of  the  Senate,  ap- 
point five  commissioners,  whose  duty  it  shall  be  to  re- 
duce into  a  written  and  systematic  code  the  civil  and 
criminal  procedure,  and  the  whole  body  of  the  law  of 
this  state,  or  so  much  and  such  ptrt*  thereof  hs  to 
the  said  commissioners  shall  seem  practicable  and  ex- 
pedient. And  the  said  commisioners  shall  specify  su  h 
ah»M aiion* and  amendments  therein  as  they  sh.  11  deem 
proper;  and  they  shtll  at  all  times  make  reports  ot 
their  proceedings  to  the  legislature  when  called  upon 
lo  do  so 

$  2.  Thp  legislature,  at  its  first  session  after  the  a- 
doption  of  this  constitution;  and  from  time  to  time 


thereafter,  as  may  be  necessary,  shall  pass  laws  regu- 
lating the  tenure  of  office,  the  filling  of  vacancies  there- 
in, and  the  compensation  of  the  said  commissioners. 

The  legislature  shall  also  provide  for  the  publication 
of  the  said  code  prior  to  its  being  presented  to  the  le- 
gislature for  adoption. 

By  order  of  the  commit  ?e. 

CAMPBtLL  P.  WHITE,  Chairman. 

Mr.  W.  said  that,  although  a  majority  of  the 
committee  had  agreed  to  this  report,  they  re- 
served to  themselves  the  right  to  take  such  ac- 
tion in  Convention  as  they  may  deem  fit. 

The  report  was  referred  to  the  committee  of 
the  whole  having  in  charge  the  judiciary  reports, 
and  ordered  to  be  printed. 

TRIBUNALS  OF  CONCILIATION. 
Mr.  KIRKLAND  presented  the  following  sec- 
tion, as  an  amendment  to  the  report  of  the  ju- 
diciary committee. 

§  — .  Tribunals  of  conciliation  shall  be  established 
by  law.  Such  law  shall  be  general,  and  of  uni.orm 
operation  throughout  the  state. 

Mir.  K.  moved  its  reference  to  the  committee 
of  the  whole  having  in  charge  the  reports  of  the 
judiciary  committee.  But  in  doing  so,  he  begged 
leave  to  say  a  word  or  two  in  explanation.  The 
object  of  the  tribunal  mentioned  in  this  section, 
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was  to  prevent  litigation  ,*  and  that  was  an  ob- 
ject which  he  was  sure  every  member  of  the 
Convention  had  sincerely  at  heart,  and  would 
unite  in  the  means  to  attain.  These  tribunals 
had  been  established  in  various  countries  of 
Europe — in  Denmark,  Prussia,  France,  and 
Spain — and  in  all  the  countries  where  they  had 
been  in  operation,  they  were  sources  of  the 
greatest  blessings  to  the  people.  In  Denmark 
they  were  established  in  1795  j  and  it  appeared 
that  for  the  three  years  before  that  time,  there 
had  been  25.000  lawsuits,  while  for  the  three 
years  immediately  subsequent  to  that  period, 
they  had  dwindled  down  to  10,000— a  diminution 
of  more  than  15,000  in  three  years.  If  such 
tribunals  could  be  established  in  the  state  of 
New-York,  and  if  they  would  operate  thus  ben- 
eficially, every  good  man,  every  lover  of  good 
order,  would  rejoice.  He  offered  this  section, 
to  call  the  attention  of  the  Convention  and  of 
the  public  to  this  subject,  that  we  might  be  fur- 
nished in  a  short  time  with  authentic  informa- 
tion in  relation  to  the  organization  and  mode  of 
proceeding  in  these  courts,  so  that  if  that  infor- 
mation  should  be  satisfactory,  we  may,  by  a  sec- 
tion in  our  constitution,  establish  a  tribunal  de- 
signed for  the  great  and  benevolent  object  of  pre- 
venting litigation. 

Mr.  SHEPARD  inquired  of  the  gentleman 
how  he  proposed  to  adapt  these  courts  to  the 
circumstances  of  our  state.  By  the  examination 
of  the  French  courts,  he  thought  its  machinery 
altogether  too  cumbrous  to  be  adopted  here. — 
He  hoped  the  gentleman  would  give  us  an  out- 
line of  his  proposed  plan. 

Mr.  KIRKLAND  would  give  him  all  the  in- 
formation he  possessed.  He  remarked  when  he 
presented  this  plan,  that  he  did  so  to  call  the  at- 
tention of  the  public  to  it.  He  would  read  an 
extract  of  a  report  made  two  years  since  to  the 
New  Jersey  Convention  : — 

"In  each  town  or  precinct, two  persons  are  chosen  by 
the  people,  who  sit  one  day  in  each  week,  for  the  re- 
ceiving of  complaints,  issuing  summonses  for  the  ap- 
pearance of  parties  at  the  next  regular  day  of  meeting, 
and  for  hearing  the  parties  already  summoned.  The 
courts  sit  with  closed  doors,  and  none  but  the  parties 
themselves,  or  their  special,  attorneys,,  are  permitted 
to  be  present.  The  duty  ot  the  court  is  to  hear  the 
complaints  and  reply  to  the  parties,  and  to  endeavor  to 
induce  them  to  adjust  their  difficulties  amicably.  As 
an  absolute  rule,  nothing  that  passes  in  the  court  is 
divulged  by  the  members  of  it,  and  is  forbidden  as  evi- 
dence in  the  couris  of  law.  ^ould  the  atiempt  for  re- 
conciliation fail,  the  court  grants  to  each  of  the  par- 
ties a  certificate  stating  that  they  had  appeared,  but 
did  not  reconcile  their  differences.  These  certificates 
are  required  by  the  courts  of  law  in  order  to  oblige 
parties  to  seek  reconciliation.  Ttoe  fee  of  this  pro- 
ceeding is  very  trifling,  and  is  paid  by  one  or  both  ol 
the  parties,  as  may  be  decided  by  the  reconciling  judg- 
es. Your  committ-  e  suppose  that  ii  is  unnecessary  for 
them  to  say  »«nv  thing  in  recommendation  of  a  tribunal 
so  simple  in  its  formation,  and  so  evidently  useful;  but 
they  cannot  refrain  from  call  ng  the  attention  of  the 
Convention  to  the  fact  of  the  numberless  cases  which 
are  subjects  of  lengthy,  expensive  and  vexatious  law- 
suits, which  have  iheir  origin  in  trifling  differences  be- 
tween neighbors  and  friends,  and  which  the  amicable 
agency  of  a  third  party  could  reconcile  and  put  forever 
at  rest."  . 

Mr.  K.  said  that  was  ail  the  information  he 
now  had  it  m  his  power  to  give,  but  he  hoped  to 
be  able  in  a  few  days  to  give  more. 

Mr.  BAbCOM  doubted  the  propriety  of  this 
reference.    At  an  *  arly  period  of  the  session,  a 


proposition,  similaf  to  this,  had  been  brought 
by  him  to  the  notice  of  the  Convention.  Subse* 
quently  a  gentleman  from  New- York  and  a  gen- 
tleman from  Kings  brought  forward  like  pro- 
jects. But  he  was  so  unfortunate  as  to  be  una- 
ble to  bring  the  judiciary  committee  favorably 
to  consider  it.  He  regretted  that  the  gentleman 
from  Oneida  had  not  incorporated  this  section  in 
his  minority  report,  so  that  the  whole  question 
might  thus  come  up  directly.  He  (Mr.  £.)  had 
incorporated  this  principle  in  his  own  report, 
where  he  had  proposed  to  make  justices'  courts, 
courts  of  conciliation.  He  had  provided  that 
the  legislature  should  have  full  power  over  the 
jurisdiction  and  proceedings  of  these  courts  so 
as,  if  they  saw  fit.  to  make  them  courts  of  con- 
ciliation. 

Mr.  SWACKHAMER  was  not  willing  that 
gentlemen  should  thus  take  the  wind  out  of  his 
sails.  He  claimed  all  the  merit  of  having  first 
introduced  this  proposition  to  the  Convention. 

Mr.  KIRKLAND  disclaimed  all  desire  or  in- 
tent  to  take  the  wind  out  of  the  gentleman's 
sails.  He  (Mr.  K.)  held  in  his  hand  a  paper, 
which  he  brought  to  this  Convention  from  his 
home,  containing  this  proposition.  The  gentle- 
man  (Mr.  S.)  might  have  been  a  little  before- 
hand with  him  in  bringing  this  before  the  Con- 
vention, but  not  in  drawing  it  up. 

Mr.  SHEPARD  had  no  objection  to  the  refe- 
rence, though  his  own  opinion  was  that  the  plan 
was  wholly  impracticable  as  applicable  to  our 
condition  as  a  free  people. 

Mr.  MILLER  moved  a  reference  to  a  select 
committee.  There  seemed  to  be  some  dill erence 
as  to  the  paternity  of  this  proposition,  and  he 
would  therefore  send  it  to  a  seletk  committee, 
on  which  should  be  all  these  gentlemen.  He 
was  in  favor  of  the  plan,  and  hoped  it  might  re- 
ceive such  consideration  as  that  it  might  come 
fairly  before  the  Convention. 

Mr.  SIMMONS  said  it  was  believed  this  par- 
ticular branch  of  business  belonged  to  the  wo- 
men. A  participation  in  the  business  of  conci- 
liation was  more  consistent  with  the  more  re- 
fined moral  perceptions  of  woman  than  of  man. 
Until  woman  can  get  her  share  in  the  govern- 
ment we  shall  never  arrive  at  that  state  of  per- 
fectability  which  is  the  object  of  some  orators 
in  the  world  at  the  present  time.  Woman  was 
peculiarly  fitted  to  produce  a  state  of  concilia- 
tion  as  contradistinguished  from  litigation.— 
Man  was  warlike  and  pugnacious.  He  wanted 
Texas,  and  California,  and  Mexico,  and  every 
where  else  [Laughter.]  But  the  ladies  were 
peace-makers,  and  were  therefore  "  blessed." — 
They  were  the  true  conciliators,  and  if  the  Con- 
vention would  come  right  up  to  the  mark  and 
propose  a  reference  of  this  matter  to  a  commit- 
tee that  was  competent  to  appreciate  it,  he 
would  go  it.  It  had  been  discovered  for  several 
centuries  that  the  sentiments  of  man  were  too 
coarse  for  such  business.  They  might  as  well 
employ  a  blacksmith  to  repair  the  delicate  ma- 
chinery of  a  watch.  The  female  character  alone 
was  adapted  to  it ;  and  he  rejoiced  that  the  state 
of  New  York— the  empire  state — should  be  the 
one  wherever  the  idea  should  be  first  announced 
to  the  world  and  sent  forward  with  a  prospect 
of  realizing  what  advantages  might  be  expected 
from  it,    According  to  the  *'  good  book,"  great 
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and  strange  things  were  to  take  place  before 
u  the  consummation  of  all  things,"  and  this  con- 
ciliation might  be  one,  if  they  could  have  the 
aid  of  woman,  with  her  known  practical  cha- 
racter for  conciliation,  to  enter  upon  the  busi- 
ness, and  then  to  work  some  of  her  finer  sensi- 
bilities into  man.    [A  voice — Excellent  satire !] 

Mr.  BROWN  interposed,  and  enquired  if  he 
might  ask  the  gentleman  from  Essex  a  question? 

Mr.  SIMMONS:  Certainly. 

Mr.  BROWN  said  some  of  his  friends  around 
him  were  desirous  to  know  whether  the  gentle- 
man  from  Essex  was  married.     [Laughter.] 

Mr.  SIMMONS  replied  by  referring  the  gen- 
tleman from  Orange  to  the  "  Red  Book." — 
[Laughter.]  He,  however,  took  occasion  to 
say  that  there  was  a  mistake  in  that  book.  It 
was  written  "  unmarried,"  but  the  printer  had 
made  a  mistake.     [Laughter.] 

Mr.  KIRKLAND  deemed  the  capacity  of  the 
gentleman  from  Essex  to  judge  of  the  qualifica- 
tions of  these  conciliations,  He  having  lived  60 
years  [Mr.  SIMMONS  :  Oh  no  j  not  so  long  as 
that]  -  without  taking  such  a  conciliator  to  him- 
self.    [Laughter.] 

Mr.  SIMMONS  said  it  must  be  admitted  that 
he  stood  disinterested  between  the  parties.  If 
however,  gentlemen  supposed  it  was  necessary 
before  he  could  realize  the  advantages  of  such 
a  system,  to  contract  certain  special  relations, 
there  were  enough  in  this  Convention  that  must 
be  admitted  to  be  fully  competent  to  judge  though 
he  might  not  be.     [Laughter.] 

Mr.  WORDEN  said  the  subject  of  concilia- 
tion courts  was  worthy  of  more  consideration 
than  some  gentlemen  seemed  willing  to  bestow 
upon  them.  They  had  received  recently  great 
consideration  in  England,  and  were  in  force  in 
some  of  the  countries  in  Europe.  He  recently 
met  a  gentleman  of  great  intelligence,  and  ex- 
tensively engaged  in  mercantile  affairs,  residing 
in  a  country  where  these  courts  were  in  exist- 
ence, and  who  had  given  him  a  very  minute  and 
accurate  statement,  he  had  no  doubt,  of  the  op- 
erations and  organization  of  these  courts,  from 
which  it  appears  they  go  very  far  to  repress  lit- 
igation, and  speedily  to  arrange  those  contro- 
versies that  sometimes  spring  up  between  hon- 
est and  well  meaning  men,  without  the  costs  and 
delays  attending  upon  a  litigation  in  our  courts. 
Mr.  W.  said  he  only  doubted  whether  they  could 
be  made  applicable  to  the  state  of  things  exist- 
ing in  our  state,  and  the  nature  of  all  the  vari- 
ous dealings  between  individuals,  or  to  all  ques- 
tions that  arise  out  of  our  extensive  mercantile 
transactions  ;  but  there  were  a  class  of  cases 
which  he  said  he  believed  could  with  great  pro- 
priety and  advantage  be  referred  to  these  courts. 
And  with  leave  of  the  Convention,  Mr.  W.  said 
he  would  state  the  mode  of  procedure  in  courts 
of  conciliation,  and  the  cases  that,  in  his  opin- 
ion, might  be  brought  to  an  end  and  wisely  dis- 
posed of  in  these  courts.  A  court  of  concilia- 
tion where  they  are  in  existence,  is  organized 
in  this  way — there  are  two  intelligent  and  hon- 
est men  appointed  to  hear  the  complaints  and  al- 
legations of  the  parties,  who  appear  before  the 
court  without  the  aid  of  lawyers,  and  each  states 
his  case  and  the  points  and  questions  of  contro- 
versy existing  between  them,  and  the  facts  on 
which  they  base  their  claims.    The  judges  of 


the  court  hear  their  statements,  and  take  into 
consideration  the  rights  of  the  parties,  and  ad- 
vise them  in  regard  thereto  and  make  efforts  to 
bring  them  to  a  conciliation.  No  witnesses  ap- 
pear in  court,  nor  are  counsel  or  attorneys  em- 
ployed j  and  nothing  that  takes  place  is  ever  ad- 
mitted in  evidence  between  the  parties  else- 
where. If  the  parties  agree,  a  statement  of  the 
agreement  is  reduced  to  writing,  signed  by  the 
parties  and  the  court,  and  time  fixed  for  the  pay 
ment  of  the  amount  agreed  on.  for  which  if  not 
paid  as  agreed,  the  court  issues  execution  very 
similar  to  that  from  our  justices  court.  Mr.  W. 
said  he  thought  courts  of  this  description  could 
be  organized  in  the  towns,  wherein  parties  resi- 
ding in  such  towns  should  be  compelled,  before 
going  to  law,  to  make  efforts  to  settle  their  dif- 
ficulties ;  and,  as  in  the  countries  where  those 
courts  exist,  the  parties  should  not  be  permitted 
to  recover  costs  unless  they  had  made  an  effort 
to  conciliate  their  differences  in  the  court  of 
conciliation  of  the  town.  It  is  true  these  courts 
do  not  act  compulsory,  but  by  prohibiting  the 
party  from  recovering  costs  unless  he  makes 
an  effort  to  conciliate  his  differences,  it  operates 
to  enforce  the  parties  into  that  court ;  and  it  is 
found  that  the  moral  sense  of  the  community  in 
favor  of  a  peaceful  adjustment  of  difficulties,  in- 
duces parlies  to  seek  that  mode  of  doing  so.  In 
this  way  neighborhood  difficulties — personal  con- 
troversies— that  now  disturb  communities,  and 
call  in  aid  courts  and  juries,  are  settled  and  put 
an  end  to,  If  this  system  could  be  adopted  and 
applied  in  towns,  two  of  the  eldest  justices  might 
constitute  the  court,  or  two  distinct  men  might 
be  elected  for  that  purpose.  The  same  system 
might  be  applied  to  counties,  but  he  saw  greater 
difficulties  in  making  it  applicable  to  the  entire 
state,  and  to  controversies  arising  between  citi- 
zens residing  in  different  portions  of  it.  At  all 
events  it  might  be  made  to  operate  on  these  con- 
troversies arising  in  towns  and  counties,  and  he 
would  not  say  it  could  not  be  made  applicable  to 
the  state  at  large.  The  subject  was  worthy  of 
consideration,  and  if  it  could  be  so  arranged  as 
to  reach  to  the  suppression  of  litigation  and  to 
the  adjustment  of  contrdversies,  it  would  do 
much  towards  repressing  the  spirit  of  litigation 
and  the  costs  and  vexation  attendant  upon  long 
and  protracted  legal  controversies,  which  often 
had  no  other  result  than  the  ruin  of  those  engag- 
ed in  them. 

Mr.  BASCOM  was  rejoiced  to  see  this  light 
breaking  in  on  the  judiciary  committee,  and  he 
moved  a  reference  of  this  proposition  to  them, 
in  the  expectation  that  they  would  report  a  pro. 
vision  for  such  a  court. 

Mr.  JORDAN,  as  one  of  that  committee, 
begged  to  be  excused  from  the  charge  of  this 
bantling.  Under  the  report  of  the  majority  of 
the  committee,  the  legislature  had  full  power  to 
institute  as  many  other  courts  as  they  pleased. 
They  could  provide  that  old  women  might  talk 
over  these  matters  at  a  tea  table,  or  that  some 
very  wise  heads  might  advise  their  neighbors 
not  to  be  cross  or  litigious.  *  This  proposition 
was  unworthy  of  the  consideration  of  this  Con- 
vention, and  he  hoped  it  would  be  laid  on  the 
table  or  thrown  under  it.  Such  courts  belonged 
only  to  a  despotic  government,  where  the  people 
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were  ignorant,  and  had  a  superior  class  over 
them. 

Mr  BROWN  desired  to  say  one  word.  This 
plan  was  brought  before  the  judiciary  commit- 
tee  and  met  with  no  favor  except  from  the  two 
gentlemen  who  had  spoken  this  morning,  and 
the  gentleman  from  New  York  (Mr.  Stephens.) 
If  he  mistook  not  the  gentleman  from  Ontario 
did  not  favor  it,  and  yet  he  appeared  here  this 
morning  as  the  special  champion  of  such  courts. 
It  could  clearly  be  demonstrated  that  such  courts 
had  no  affinity  with  our  institutions. 

The  hour  of  10  here  arrived,  and  the  debate 
was  arrested  by  the  special  order. 
THE  JUDICIARY. 

The  Convention  then  went  into  committee  of 
the  whole  on  the  reports  of  the  judiciary  com- 
mittee, Mr.  Cambreleng  in  the  chair. 

Mr.  LOOMIS,  in  remarking  upon  the  propo- 
sitions before  the  committee  of  the  whole,  and 
the  action  of  the  judiciary  committee  upon  the 
same  propositions,  said  that  it  was  the  inten- 
tion of  the  latter  committee,  in  reporting  the 
third  section  of  the  majority  report,  t ••>  provide 
that  the  legislature  might  bring  into  one  tribu- 
nal the  jurisdictions  of  law  and  equity;  and  he 
did  not  hesitate  to  say  that  he  believed  this 
would  produce  a  perfect  blending  of  the  two  in 
the  course  of  practice.  But  there  existed  differ- 
ent opinions  in  regard  to  the  effect  of  the  lan- 
guage of  the  section,  and  he  was  willing  to  ob- 
viate the  objections  which  were  founded  upon 
its  ambiguity,  as  gentlemen  regarded  it,  by  a- 
dopting  a  phraseology  which  could  not  be  mis- 
taken. He  went  on  to  allude  to  the  opinions 
entertained  by  gentlemen  in  regard  to  the  union 
of  practice,  and  the  origin  of  the  chancery  prac- 
tice. He  believed  it  was  proper  to  have  them 
united,  because  all  practitioners  were  educated 
in  both  forms.  They  were  equally  acquainted 
with  the  forms  ot  equity,  common  law,  and 
chancery.  They  brought  their  cases  in  either 
court,  as  became  necessary.  From  this  class  of 
practioners  the  judges  of  our  courts  were  select- 
ed, and  he  did  not  perceive  the  necessity  for 
having  a  distinction  in  forms  of  procedure. — 
Those  who  differed  in  regard  to  this  subject, 
placed  their  objections  more  upon  terms  than 
anything  else.  He  would  have  the  forms  of 
pleading  so  distinct  that  the  defendant  should 
not  be  taken  by  surprise.  Gentlemen  had  said 
that  by  having  the  two  forms  in  the  same  court, 
the  judges  would  first  have  a  trial  in  equity  and 
then  go  down  to  a  trial  by  law.  He  did  not  re- 
gard this  as  necessary.  The  causes  might  all 
go  on  the  same  calendar  and  be  tried  in  the  same 
court,  both  law  and  equity  cases,  which  would 
finally  produce  a  blending  of  the  two.  Our 
courts  of  law  already  exercise  jurisdiction  in 
equity,  in  many  cases,  which  shows  that  there 
is  no  real  necessity  for  a  separation  of  them.— 
Many  actions  in  law  are  analogous  to  the  chan- 
cery practice,  such  as  actions  of  replevin,  which 
returns  to  the  party  from  the  custody  of  the 
court,  a  document,  and  suits  of  partition  have 
the  same  analogy  to  equity  proceedings.  The 
supreme  court  had  exercised  equity  jurisdiction 
so  far  as  to  grant  a  decree  in  a  case.  That  the 
distinctions  in  the  forms  of  practice  were  not 
necessary  was  very  clear  to  his  mind,  and  he 
had  an  incident  in  mind  which  would  show  it. 


He  alluded  to  a  statute  passed  by  the  legisla. 
ture,  doing  away  the  distinctions  between  ac- 
tions of  trespass,  or  actions  for  wrong  commit- 
ted which  resulted  in  damages,  and  actions  on 
the  case,  by  which  statute  the  courts  were  re- 
lieved from  much  of  the  business  which  lum- 
bered up  their  calendars.  His  desire  was  first, 
to  have  the  question  whether  the  two  forms  of 
practice  should  be  brought  into  the  same  court 
decided,  so  that  the  system  of  appointing  judges 
might  be  framed  in  accordance  with  it.  The 
subject  of  blending  the  two  practices  might  af- 
terwards be  settled.  He  therefore  suggested 
that  the  gentleman  from  Clinton  (Mr.  Stetson) 
should  withdraw  his  proposition,  when  he  would 
submit  another  to  effect  what  he  desired. 

Mr.  STETSON  said  he  did  not  favor  the  a- 
mendment  which  he  had  proposed,  and  did  not 
believe  that  the  reform  which  it  seemed  to  pro- 
mise could  be  realized  in  the  extent  anticipated 
by  it.  The  forms  of  practice  he  believed  were 
not  the  result  of  arbitrary  rules,  but  existed  in 
reasons  behind  the  causes  themselves.  An  uni- 
formity of  practice  might  be  effected,  but  he  did 
not  believe  that  the  distinction  in  the  various 
actions  at  law  and  equity  could  be  abolished. — 
He  was  quite  willing  to  withdraw  his  proposi- 
tion. 

Mr.  LOOMIS  said  he  was  confirmed  in  the 
belief  before  expressed,  that  the  difference  was 
more  in  words  than  in  reality.  He  did  not  con- 
template that  the  form  should  be  the  same  in 
all  cases,  but  he  wished  to  abolish  the  Ictitious 
forms  under  which  actions  were  brought,  whidh 
allowed  of  a  certain  printed  form  for  all  actions. 
There  might  as  well  be  any  other  hieroglyph!- 
cal  symbol  by  which  to  proceed  as  to  retain 
those  under  which  the  practice  was  now  con- 
ducted. He  expressed  his  obligations  to  Mr. 
Stetson  for  withdrawing  his  propsition,  and 
submitted  the  following  in  its  place: — 

$  3.  The  judicial  power  of  this  state  shall  be  vested 
in  one  Supreme  Court,  subject  to  the  appellate  juris- 
diction of  the  Court  of  Appeals,  and  in  such  subordi- 
nate courts  as  shall  be  authorized  by  th.s  constitu- 
tion. 

Mr.  SWACKHAMER'S  amendment  having  a 
preference,  he  (Mr.  S.)  withdrew  it,  assenting 
to  the  proposition  of  Mr.  Loomis  as  a  modifica- 
tion of  his  own. 
This  being  the  question  before  the  committee, 
Mr.  MARVIN  addressed  the  committee  at 
great  length  on  the  plans  proposed,  and  on  one 
which  he  preferred.  He  said  the  human  mind 
could  never  be  employed  in  a  more  exalted  pur- 
suit than  in  the  administration  of  justice  among 
men;  and  it  afforded  him  pleasure  to  see  the 
calm  and  temperate  manner  in  which  this  sub- 
ject was  here  being  discussed.  There  were, 
however,  those  who  would  reduce  every  thing 
to  a  mere  justices'  court.  He  thought  our  judi- 
cial system  was  one  of  which  we  have  cause  to 
be  proud.  We  have  made  great  reforms  on  the 
judicial  system  of  England,  and  as  defects  are 
discovered  let  us  go  on  and  make  further  re- 
forms, and  not  destroy.  Every  human  system 
admits  of  improvement;  but  in  comparison  with 
other  human  institutions  we  are  proudly  preem- 
nent.  He  was  alarmed  at  the  indications  of 
opposition  to  trial  by  jury.  He  went  on  to  show 
that  this  mode  of  trial  was  derived  from  the 
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0reat  Alfred,  who  established  courts  in  every1 
manor  and  township  of  his  kingdom  wherein 
matters  of  difference  were  regulated  by  the  suff- 
rages  of  neighbors  and   friends;  and  he  Was  of 
opinion  that  it  wits\an  institution  which  we 
should  carefully  preserve.    He   said   that  one 
great  object  of  law  reform  was  to  bring  justice, 
not  to  every  man's  door,   but  within  a  reasona- 
ble distance.     The  laws,   too,  should   be  plain, 
simple  and  easy  of  administration.  They  would, 
however,  under  any  system  be  in  some  cases  ob- 
scure, and  hence   there   must  be  constructions; 
somebody  then  must  decide,  and  that  could  only 
be  done   by  courts.     Even  the   holy  scriptures, 
which   were   written   by  inspiration,   were  the 
subject  of  varied  construction,  as  was  shown  by 
the  existence  of  different  sects;  how  then  could 
human  legislators  hope  to  avoid  obscurity.     He 
then  went  on  to  show  that  the  complicated  sys. 
tern  here  proposed,  by  the  majority  of  the  com- 
mittee, would  not  answer  the  purpose  designed, 
and  that  it  would  break  down  by  its  own  weight 
in  three  years.     Thirty-two  judges  were  propo- 
sed, four  of  whom  were  to  be  set  apart  for  the 
court  of  appeals,  and   these  judges  were  to  do 
all  the  duty  of  law  and  equity  courts.     He  said 
the  number  would  soon  run  up  to  sixty,  and  he 
feared  such  a  court  would   be  tyrannical.     He 
was  in  iavor  of  a  supreme  court  and  such  inferi- 
or courts  as  the  legislature  may  establish;  and 
he  spoke  at  great  length  in  enforcing  his  views. 
Instead  of  destroyingthe  present  edifice  he  would 
improve  it,  and  lop  off  excrescences.     To  unite 
law  and  equity  would  be  to  retrograde  for  three 
centuries.    He  proceeded  to  show  how  he  would 
organize  the  courts,  presenting,  in  the  course  of 
his  remarks,  a  plan  of  a  judiciary  system. 

Mr.  NICOLL  followed  at  some  length,  dis- 
cussing chiefly  the  question  of  mingling  law  and 
equity  in  one  tribunal.  The  great  object  of  liti- 
gation was  to  redress  a  wrong  or  enforce  a  right. 
A  party  going  into  court  for  either  of  these  ob- 
jects, should  not  be  embarrassed  by  mere  secon- 
dary questions  of  the  form  of  procedure.  That, 
could  not  be  too  simple.  The  road  to  justice 
should  be  as  plain  and  easy  as  possible — unob- 
structed by  these  technical  embarrassments 
that  now  obstructed  the  suitor's  way  to  the  court 
«md  jury.  As  the  common  law  originally  was, 
there  were  none  of  these  embarrassments.  All 
that  was  required  was  that  such  a  party  should 
lenter  into  court,  state  his  case  in  a  direct  way,  and 
the  defendant  answered,  and  the  court  and  jury 
gave  judgment.  Since  that  period,  the  present 
form  of  action  had  been  introduced  from  the 
civil  law.  They  did  not  belong  to  it  and  were 
at  war  with  the  flexibility  which  was  the  glory 
of  the  common  law.  Technicalities  had  been 
introduced  to  supply  this  defect,  and  the  conse- 
quence had  been  that  the  practice  of  the  law  had 
become  a  perfect  mystery.  It  was  not  until  a 
comparatively  recent  period  that  some  of  the 
more  glaring  absurdities  of  commou  law  prac- 
tice had  been  abolished.  This  remark  applied 
to  what  is  known  as  the  "  wager  of  law"— and 
this  was  rather  evaded  than  abolished  by  the 
invention  of  the  action  of  assumpsit.  The  ac- 
tion of  trover  also  rested  on  a  pure  fiction,  in- 
vented to  avoid  this  "wager  of  law."  As  to 
pleading  at  common  law,  it  was  a  matter  of 
technical  nicety,  where  a  par tv  was  obliged  to 


walk  carefully,  where  he  was  surrounded  by 
pit-falls  and  traps,  and  where  a  false  step  was 
fatal.    The  simplicity  of  chancery  practice  over 
the  common  law  practice,   the  directness  with 
which  they  reached  results,   would  no  doubt, 
were  we   to   start  anew   now,  commend  it  to 
general    approval    and     adoption.       No    man 
would    think   of    adopting    two    systems     of 
law.      The  court  of  chancery  was    not  as   it 
was  originally.     It  was  a   court   of  precedent, 
bound  by  positive  rule  as  much  as  a  court  of 
/aw.     The  question  here  was  whether  we  should 
have  two  separate  courts,  each  administering  a 
system  of  jurisprudence   according  to   positive 
law,  or  whether  we   should  amalgamate  them 
into    one    court.      The    profession,     naturally 
enough,  started  back  from  such  an   innovation, 
and  were  disposed  to  cling  to  present  ills  rather 
than  fly  to  those  we  know  not  of.     But  the  spirit 
of  innovation  and   reform,  which  was  working 
changes  in  everything  around  us,  seemed  to  de- 
mand that  the  system  that  governed  all  our  re- 
lations should  not  remain  a  mystery.     He  would 
not  rush  headlong  into  this  change.     But  he  ap- 
prehended no  danger  from  a  gradual  amalgama- 
tion of  these   two  systems.     He   believed  that 
we  had  now  arrived  at  a   point  when   to  stand 
still  was  innovation,  and  to  go  forward  was  the 
opposite.     Already,  by  legislation,  a  great  share 
of  the  jurisdiction  of  the  court  of  chancery  had 
been  transferred  to  the  courts  of  law,  and   the 
experiment  had  proved  that  there  was  no  diffi- 
culty in  completely  amalgamating  the  two  sys- 
tems.    Indeed,  having  gone  thus  far,  the  neces- 
sity was   the  greater  for  going  further,  as  the 
boundaries  between  the   two  jurisdictions  had 
become  more  undefined.     He  alluded  to  the  stat- 
utory jurisdiction  given  to  courts  of  Jaw  in  cases 
of  fraud  on  sealed  instruments,  and  in  suits  in 
partition — and  to  cases  where  courts  of  law  had 
assumed  chancery  jurisdiction.     Other  chancery 
jurisdiction  would  have  been  conferred  on  courts 
of  law  but  for  the  fact  that  you  could  not  ac- 
commodate your  common  law  process  to  the 
subject  matter.    He  believed  the  amalgamation 
of  the  processes  of  the  two  courts  could   be  ef- 
fectively done,  and  that  the  result  would  be  a 
blessing  to  the  community — altering  no  rule  of 
law  or  equity — but  simplifying  the  forms  of 
bringing  causes  into  court,  and  carrying  them 
through  to  final  judgment. 

Mr.  STRONG  here  obtained  the  floor,  and 
moved  that  the  committee  rise — which  was  done. 
Mr.  WORDEN  presented  a  plan  for  a  judic- 
iary system— the  plan  proposed  by  Mr.  Marvin 
and  explained  by  him— and  moved  that  it  be 
printed  and  referred  to  the  committee  of  the 
whole.     Agreed  to. 

Mr.  KENNEDY  had  leave  of  absence  for  six 
days— Mr.  H.  BACKUS  for  eight. 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  judiciary  reports  were  again  taken  up  in 
committee,  Mr.  Cambreleng  in  the  chair. 

Mr.  STRONG  having  the  floor,  spoke  at 
length  in  reference  to  the  plan  of  the  majority 
of  the  judiciary  committee.  He  should  have 
liked  it  better  had  it  retained  in  some  form  the 
county  court,  raising  as  far  as  practicable  their 
character,  bat  preserving  the  court  itself.    But, 
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as  the  report  of  the  majority  was  to  be  the  basis 
of  the  plan  to  be  adopted,  he  should  make  an 
effort  to  point  out  some  of  its  defects  and  to  a- 
mend  it  in  some  mode  that  would  make  it  more 
acceptable  to  the  people.  Mr.  S.  objected  to 
the  clause  in  the  7th  section  in  regard  to  licens- 
ing attorneys  &c.  He  had  no  objection  to  the 
courts  having  their  own  rules  and  regulations  in 
this  respect ,*  but  he  did  object  to  having  it  in 
the  constitution,  and  beyond  alteration.  He  ob- 
jected also  to  so  much  of  the  tenth  section  as 
provided  that  the  salaries  of  surrogates  should 
be  fixed  by  the  legislature.  He  would  leave 
that  with  the  boards  of  supervisors.  He  dis- 
liked the  alternative  section — that  in  relation  to 
the  mode  of  appointing  judges.  He  was  decided- 
ly in  favor  of  electing  all  the  judges,  and  that, 
the  people  demanded.  He  liked  the  section  in 
regard  to  justices  of  the  peace  as  far  as  it  went 
— especially  as  it  left  their  number  and  classifi- 
cation to  be  prescribed  by  the  legislature.  In 
many  towns,  one,  or  at  most  two  justices  Were 
all  that  was  required-and  if  there  were  four,  the 
business  was  so  divided  as  to  be  worth  nothing, 
and  suitable  men  could  not  be  procured  to  fill 
them.  The  office  of  justice,  on  this  account, 
often  went  a  begging  in  western  New  York.  He 
would  leave  this  matter  entirely  to  the  legisla- 
ture, so  to  regulate  the  matter  that  the  people 
in  town  meeting  every  four  years  might  deter- 
mine how  many  justices  they  would  have.  But 
the  section  needed  amendment.  He  would  like 
to  see  an  amendment,  giving  justices  original 
jurisdiction  to  the  amount  of  $250,  and  exclu- 
sive jurisdiction  for  $100,  abolishing  appeals 
and  certioraris,  and  provision  made  for  further 
trial  and  final  decision  in  such  cases,  in  the  same 
town  where  tne  first  trial  was  had,  or  in  the  ad- 
joining town.  The  large  amount  of  business  now 
done  in  justices'  courts,  showed  that  they  were 
popular,  and  that  an  increase  of  jurisdiction 
would  be  acceptable  to  the  people.  If  there 
were  not  good  juries  in  justices'  courts,  it  was  a 
very  easy  matter  for  the  legislature  to  make 
them  better.  The  present  system  of  appeals  he 
urged  should  be  abolished.  Mr.  S.  went  into 
the  details  of  the  present  practice  in  this  re- 
spect, urging  the  necessity  of  reform,  and  expa- 
tiating upon  the  details  of  his  substitute  for  the 
present  system.  He  urged  also  that  an  exten- 
sion  of  the  jurisdiction  of  justices'  courts,  would 
tend  greatly  to  relieve  the  higher  courts  and 
cheapen  justice  to  the  great  mass  of  the  people 
who  did  not  use  the  higher  courts.  It  was  a  re- 
form which  would  do  honor  to  the  Convention, 
and  the  people  would  owe  them  a  debt  of  gra- 
titude  for  it. 

Mr.  SWACKHAMER  followed—regretting 
that  he  should  be  the  first  layman  in  the  Con- 
vention to  break  ground  on  this  question  ;  for 
the  gentleman  from  Monroe,  who  had  preceded 
him,  if  not  now,  had  been  a  lawyer,  and  could 
scarcely  be  said  to  belong  to  the  laymen  of  the 
body.  And  in  what  he  had  to  say,  he  trusted  it 
would  not  be  supposed  that  he  intended  disre- 
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spect  to  a  profession,  for  the  members  of  which 
no  man  could  entertain  a  higher  regard  than 
himself.  He  thought  every  member  of  the  ju- 
diciary committee  were  entitled  to  the  thanks  of 
this  body  for  the  labor  an#  eifort  they  had  given 
to  this  great  subject ;  and  for  one,  was  free  to 
say  that  no  plan  had  been  submitted  by  the  ma- 
jority, or  any  of  the  minority  of  that  committee, 
that  was  not  a  great  improvement  upon  the  pre- 
sent system — which  he  regarded  as  a  miserable 
failure,  from  beginning  to  end.  Mr.  S.  went 
on  to  give  his  views  at  length .  of  the  plan  of  the 
judiciary  committee,  which  he  said  had  many 
good  provisions  in  it;  but  it  fell  short,  neverthe- 
less, of  the  objects  desired  by  the  people.  He 
would  abolish  utterly  the  court  of  chancery — a 
proposition  which  he  started  some  years  ago  in 
the  Assembly.  He  would  abolish  also  the  pre- 
sent court  of  errors — and  all  the  hangers-on  of 
these  two  courts,  who,  he  said,  were  as  thick  as 
hairs  on  a  dog.  He  would  prohibit  the  legisla- 
ture from  establishing  inferior  courts,  except 
those  which  should  be  especially  prescribed  in 
the  constitution.  He  would  have  one  court, 
having  supreme  judicial  power,  having  plain, 
simple  forms  of  proceeding,  intelligible  to  all. — 
He  would  have  fixed  salaries  for  the  judges,  and 
abolish  fees.  He  would  limit  the  time  within 
which  decisions  should  be  had,  in  courts  of  law, 
and  he  would  allow  but  one  appeal.  He  would 
extend  the  jurisdiction  of  justices  of  the  peacej 
and  he  would  establish  courts  of  conciliation  ; 
and  he  would  have  judges  elected  throughout  by 
the  people.  And  to  this  point  he  was  distinctly 
committed  to  his  constituents.  Mr.  S  urged  his 
views  on  these  points  at  great  length,  and  with 
warmth  and  energy, 

Messrs.  BROWN,  SHEPARD,  and  others, 
rose  simultaneously  when  Mr.  S.  took  his  seat 
— the  latter  saying  that  this  was  a  speech  which 
we  ought  to  sleep  upon.  He  disliked  to  have  a 
vote  taken  under  the  effects  of  this  glowing  elo- 
quence and  impassioned  reasoning — and  the  for- 
mer adding  that  he  too  was  going  to  make  a  sim- 
ilar remark,  and  to  move  that  the  committee  rise. 

Mr.  BASCOM  hoped  the  motion  would  be 
voted  down,  on  account  of  the  reasons  given  for 
it.  He  hoped  the  motion  would  be  renewed  by 
others  who  could  give  better  reasons  for  it. 

Mr.  MURPHY  said  his  colleague  had  made 
some  local  allusions  to  which  he  might  reply  at 
some  future  time.  But  he  desired  to  ask  his 
colleague,  whether  in  his  plan  of  elected  judges 
he  proposed  to  elect  for  a  long  or  a  short  term— 
and  if  for  a  short  term,  what  period  he  had  fix- 
ed for  the  duration  of  office  ? 

Mr.  SWACKHAMER  had  not  determined  in 
his  own  mind,  except  that  he  would  be  liberal, 
and  would  give  them  a  pretty  long  term. 

Mr.  MURPHY  replied  that  that  disposed  of 
many  points  of  difference  between  himself  and 
and  colleague. 

Mr.  ST.  JOHN  moved  that  the  committee 
rise  and  report  progress — which  was  done. 

Adjourned  to  9  o'clock  to-morrow  morning. 
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THURSDAY,  AUGUST  13. 


raycr  by  the  Rev.  Mr.  Preble. 
♦  Ir.  ANGEL  presented  a  plan  of  a  judiciary, 
drawn   up  by  Judge  Moncll.     Referred  to  the 
committee  of  the  whole  on  that  subject. 

Mr.  ST.  JOHN  also  presented  a  plan  which 
he  had  prepared.  Referred  to  the  committee  of 
the  whole,  and  ordered  printed. 

FUNDS  IN  CHANCERY. 

Mr.  MANN  called  for  the  consideration  of  the 
report  of  the  judiciary  committee  on  his  resolu- 
tion respecting  funds  in  chancery,  which  had 
been  left  undisposed  of  for  several  days  past, 
when  the  hour  arrived  for  taking  up  the  special 
order. 

Mr.  WHITE  said  this  subject  had  occupied  a 
good  deal  of  time,  and  though  he  was  desirous 
to  express  his  views,  he  felt  compelled  to  move 
the  previous  question. 

Mr.  TAG G ART  desired  the  gentleman  to 
withdraw  that  motion,  to  enable  him  to  make  a 
statement,  and  withdraw  his  pending  amend- 
ment, to  direct  this  information  to  be  presented 
to  the  next  legislature. 

Mr.  WHITE  assented. 

Mr.  TA6GART  then  exhibited  a  voluminous 
return  from  one  circuit  only,  occupying  one  hun- 
dred and  thirty  pages,  and  containing  amounts 
exceeding  $39,000.  He  wrent  on  to  say  that  the 
returns  Irom  ail  the  circuits  would  occupy  from 
nine  hundred  to  one  thousand  pages,  and  could 
be  of  no  use  to  the  Convention.  They  had  al- 
ready got  all  they  wanted  for  their  own  action. 
He  then  withdrew  his  amendment,  and  said  he 
should  content  himself  with  voting  against  the 
resolution. 

Mr.  WHITE  renewed  his  demand  for  the  pre- 
vious question. 

Mr.  MURPHY  called  for  the  ayes  and  nays 
on  seconding  the  call — and  there  were  ayes  62,  ! 
nays  22.  | 

The  main  question  having  been  ordered,  and 
the  ayes  and  nays  called  on  the  passage  of  the  \ 
resolution,  there  were  ayes  63,  nays  22.  j 

JUDICIAL  DEPARTMENT.  I 

The  Convention  then  went  into  committee  of 
the  whole,  Mr.  Cambreleng  in  the  chair,  ou 
the  report  of  the  judiciary  committee. 

Mr.  BROWN  entered  into  an  elaborate  dis- 
cussion of  the  whole  question.  He  advocated 
a  union  of  the  jurisdiction  of  the  courts  of  law 
and  equity.  It  was  a  most  remarkable  fact  that 
not  one  of  the  advocates  of  a  separate  organiza- 
tion, had,  in  any  portion  of  his  argument,  pro- 
fessed to  make  this  separation  entire.  At  pre- 
sent the  vice  chancellors  united  in  their  persons 
law  and  equity  powers.  So  in  the  court  of  er 
rors,  writs  from  the  one  court  were  passed  upon 
by  the  judges  of  the  other.  If  there  was  so  great 
a  distinction  between  these  two  jurisdictions, 
that  they  could  not  be  safely  united,  why  not 
begin  at  the  very  foundation  and  make  this  dis- 
tinction entire.  He  commented  upon  the  plan 
submitted  yesterday  by  Mr.  Marvin,  contending 
that  it  proposed  a  still  more  intimate  blending 
than  under  the  present  system.  He  reiterated 
the  argument  of  gentlemen  before  him,  that  the 


line  of  demarcation  between  the  two  courts  was 
so  obscure  as  to  be  almost  beyond  the  power  of 
counsel  or  others  to  distinguish  it.  The  original 
province  of  the  court  of  chancery  was  to  take 
cognizance  of  frauds,  trusts  and  mistakes.  And 
yet  our  statutes  had  thrown  business  upon  that 
court  properly  belonging  to  courts  of  law,  while 
courts  of  law  were  drawing  into  their  province 
equity  powers,  and  there  was  now  a  blending  in 
very  many  particulars.  He  cited  a  great  varie- 
ty of  cases  which  belonged  to  both  courts,  and 
where  each  had  concurrent  jurisdiction.  He 
proceeded  to  cite  authorities  in  proof  of  his  po- 
sition. It  was  a  fact  that  the  most  eminent 
chancellors,  in  England  and  in  this  country,  had 
been  those  who  had  been  most  distinguished  for 
their  knowledge  of  the  rules  of  common  law. — 
It  was  the  opinion  of  that  eminent  chancellor, 
Lord  Campbell,  that  no  judge  was  qualified  to 
sit  as  chancellor  unless  he  possessed  a  thorough 
knowledge  of  the  common  law.  Such  too  was 
the  decided  opinion  of  Lord  Coke.  The  chan- 
cellors in  England  had  almost  uniformly  been 
those  who  had  been  attorneys-general  and  the 
masters  of  the  rolls — men  eminently  distinguish- 
ed for  their  common  law  attainments.  In  our 
country,  the  union  of  the  two  courts  had  al- 
ready been  alluded  to.  In  our  own  state,  chan- 
cellor Kent  and  Mr.  Sandford  were  takenfronv 
the  supreme  court  and  made  chancellors.  Chan* 
cellor  Walworth's  education  had  not  been  sedu- 
lously devoted  to  chancery  practice  ;  and  he  was 
taken  in  the  first  place  irom  a  county  court,  and 
according  to  his  information  with  but  little  know- 
ledge of  chancery  law,  as  he  himself  declared  in 
a  letter  written  at  the  time  he  was  placed  upon 
the  woolsack.  A  knowledge  of  the  common 
law  was  deemed  very  essential  to  a  proper  ex- 
ercise of  the  duties  of  a  judge  in  a  chancery 
court.  He  maintained  that  if  it  was  necessary 
or  important  to  have  common  law  and  chancery 
practice  in  separate  jurisdictions,  then  we  should 
establish  them  separately,  but  otherwise,  as  he 
believed  to  be  the  fact,  he  could  not  assent  to  it. 
He  then  proceeded  to  answer  the  argument  made 
yesterday  by  Mr.  Marvin,  and  described  the 
difference  between  the  wants  of  this  state,  in  the 
formation  of  a  system  of  law,  and  those  of  Eng- 
land, where  property  is  held  in  large  masses, 
and  chancery  suits  may  hang  over  an  estate  for 
centuries.  Here,  where  property  is  held  by  dif- 
ferent tenure,  and  is  constantly  changing  hands, 
a  simpler  and  cheaper  method  is  required.  The 
gentleman  from  Chautauque  predicted  that  the 
system  proposed  by  the  committee  would  break 
down  for  want  of  force.  His  (Mr.  M.'s)  plan 
provided  for  twenty-four  judges  only,  while  that 
of  the  committee  provides  for  thirty-two.  Then 
if  this  force  of  thirty-two  is  not  sufficient  to  sus- 
tain the  system,  how  can  he  expect  to  support 
one  by  only  24? 

Mr.  MARVIN  said  he  had  not  fixed  the  num- 
ber of  the  judges,  by  his  plan,  but  had  left  it  to 
the  legislature.  Hi's  objection  to  the  plan  of  the 
committee  Was  not  so  much  on  account  of  the 
number  of  the  judges,  but  as  to  the  mode  of  ap- 
plying that  force.    The  plan  of  the  committee 


467 


would  not  develope  the  whole  strength  which 
was  employed.  He  could,  he  thought,  make  a 
system  by  which  the  same  number  would  have 
greater  force.  His  plan  admitted  of  an  increase 
of  the  number. 

Mr.  BROWN  went  on  to  object  to  the  plan  of 
Mr.  M.  that  it  would  build  up  local,  provincial 
courts,  and  thus  lead  to  endless  confusion  in  the 
decisions.  The  plan  of  the  committee  on  the 
other  hand,  provided  that  there  should  be  but 
one  court  in  the  whole  state,  so  that  from  Suf- 
folk to  Chautauque  and  from  Tompkins  to 
Clinton  there  would  be  the  same  judges  and 
uniform  decisions.  He  then  proceeded  to  give 
his  views  as  to  the  question  of  appeals.  They 
must  be  allowed  in  all  eases.  It  often  happen- 
ed, that  although  the  matter  in  controversy  was 
only  12  1-2  cents,  yet  the  suit  involved  franchi- 
ses to  the  amount  of  hundreds  of  thousands  of 
dollars.  Besides,  one  hundred  dollars  was 
worth  as  much  to  a  poor  man  as  a  hundred 
thousand  to  a  rich  man.  The  only  way  to  stop 
appeals,  was  to  have  but  one  court,  as  proposed 
by  the  committee,  where  there  was  but  one  ap- 
peal in  effect.  Mr.  B.  commented  upon  the  mo- 
dus operandi  under  the  two  systems,  and  went 
on  at  great  length  in  review  of  the  several  plans 
before  the  committee. 

Mr.  MARVIN  de>ired  to  make  a  few  remarks 
upon  the  practical  operation  of  the  systems  re- 
ported by  the  com  mil  tee.  He  believed  the  force 
which  they  suggested,  would  be  insufficient,  as 
they  had  organized  it.  He  maintained  that  e- 
quity  could  be  better  administered  by  a  separate 
organization  than  to  commingle  the  two.  Un- 
der his  plan  the  mode  of  doing  equity  business 
was  precisely  as  the  gentleman  had  indicated. 
But  there  must  be  some  review.  The  gentle- 
man says  the  judge  would  send  up  the  evidence 
to  the  court  in  bank.  Mr.  M.  appealed  to  the 
committee  if  the  judge  having  the  evidence  was 
not  the  man  to  make  the  decree.  But  under  the 
report  of  the  judiciary  committee  this  cannot  be 
done,  unless  the  judge  decide  instanter. 

Mr.  KIRKLAND  corrected  the  gentleman. — 
The  committee  proposed  to  dispose  of  these  e- 
quity  cases  precisely  as  of  cases  in  courts  of  law 
and  Mr.  K.  showed  what  the  mode  of  proceed- 
ing would  be. 

Mr.  MARVIN  asked  who  made  the  decree? 

Mr.  KIRKLAND  said  instead  of  being  made 
by  one  judge  as  now,  it  was  made  by  the  court  in 
in  bank,  where  the  party  had  the  opinion  of  three 
judges  instead  of  one.  And  from  that  court  there 
lay  only  one  appeal  to  the  courts  of  appeal. — 
This  showed  the  symmetry  of  the  whole  sys- 
tem. 

Mr.  JORDAN  also  explained  what  he  under- 
stood  would  be  the  practical  operation  under  the 
plan  proposed  by  the  standing  committee. 

Mr.  MARVIN  continued  pointing  out  what 
he  deemed  the  defects  in  that  plan.  He  insisted 
that  it  was  of  the  first  importance  that  the  judge 
hearing  the  cause,  should  make  the  decree.  All 
were  agreed  that  we  must  dispense  with  the 
present  system  of  taking  testimony  by  exami- 
ners. He  was  confident  that  under  the  system, 
proposed  by  him,  all  would  work  well  and  har- 
moniously. 

Mr.  RUGGLES,  in  answer  to  the  remarks  of 
Mr.  Marvxn  and  Mr.  Perkins,  said  the  only 


objection  which  could  apply  to  the  system  adopt* 
ed  by  the  committee,  was  from  the  mode  of  prac- 
tice, and  not  from  the  number  or  force  of  the 
judges.  He  thought  he  could,  in  a  few  words, 
show  that  this  objection  was  not,  well  founded, 
and  that  there  could  be  no  good  reason  why  a 
case  might  not  be  as  well  determined  by  the 
judges  ol  the  supreme  court;  and  he  proceed*! 
to  state  the  method  in  which  causes  would  be 
disposed  of.  The  gentleman  from  Chautauque, 
ia  assuming  that  there  was  a  difference  in  re- 
gard to  the  convenient  location  of  the  supreme 
court  judges  in  the  one  place  and  his  president 
judges  in  another,  had  assumed  what  was  with- 
out a  foundation.  His  president  judges  had  sev- 
eral counties  in  his  district,  and  would  not  beat 
hand  at  all  times  where  a  cause  was  tried.  Mr. 
R.  then  went  into  a  calculation  of  the  time  which 
would  be  occupied  by  the  several  judges  in  at- 
tending their  several  courts.  By  the  present 
system,  the  several  courts  occupied  in  their  ses- 
sions 1800  days  in  each  year.  He  supposed 
there  could  be  no  doubt  that  the  force  provided 
in  the  report  of  the  committee,  could  perform 
all  the  duties  which  were  performed  by  the  su- 
preme court,  circuit  courts,  the  common  pleas 
and  general  sessions  in  the  same  time  which 
these  courts  now  occupied, — (he  was  willing  to 
be  liberal  in  his  statements,  but  he  did  not  doubt 
in  the  least  that  they  would  require  not  more 
than  half  the  time)  and  he  made  a  calculation 
of  the  time  which  would  be  occupied  by  each 
of  the  judges  of  the  several  courts,  in  which  he 
supposed  that  144  weeks  would  be  the  whole 
time,  which,  divided  among  28  judges,  gave  five 
weeks  to  each  judge  who  practiced  in  law  and 
equity.  He  supposed  that  it  would  take  one- 
third  the  same  length  of  time  in  chancery  prac- 
tice. In  all  the  courts,  he  had  given  27  weeks 
to  each  judge,  which  allowed  htm  the  remainder 
of  the  year  for  deliberation.  One  difference  be- 
tween the  system  of  the  gentleman  from  Chau- 
tauque and  that  of  the  committee,  was  that  in 
the  latter  the  judges  of  one  court  might  be  call- 
ed to  assist  in  another,  when  there  was  a  pres- 
sure oC  business.  In  that  of  the  gentleman  from 
Oneida  he  could  see  no  substantial  difference. 

Mr.  MANN  had  but  a  word  or  two  to  say. 
He  considered  the  report  of  the  majority  of  the 
committee  as  worthy  of  much  consideration. 
It  proposed  a  material  change  in  our  judiciary 
system  and  for  the  better.  And  he  could  say 
the  same  of  the  minority  reports.  For  one  he 
felt  much  indebted  to  all  these  gentlemen  for 
their  labors  and  the  result  arrived  at  by  them. 
He  was  for  abolishing  the  courts  of  errors  and 
of  chancery.  But  we  must  have  equity  powers 
somewhere  and  he  would  confer  them  upon 
courts  of  record.  We  must  have  a  supreme 
court,  and  he  would  give  it  equity  powers.  If 
it  was  thought  proper  to  retain  the  common 
pleas  court,  he  thought  the  plan  suggested  by 
Mr.  Marvin  the  best  that  had  been  proposed. 
But  he  rose  to  suggest  that  the  same  privileges 
should  be  extended  to  the  city  of  New  York  that 
were  enjoyed  in  the  country.  He  would  have 
justices  of  the  peace  elected  in  every  ward,  to 
hold  courts  therein.  He  would  extend  their 
jurisdiction  to  the  amount  of  $150  exclusively, 
and  concurrent  jurisdiction  somewhat  fart  tr 
He  believed  such  courts  would  be  of  great  «£ 
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vantage  in  the  disposal  of  minor  causes  in  that 
city.  He  would  not  allow  of  more  than  one 
appeal  from  these  justices  courts. 

Mr.  SHEPARD  followed  at  length  in  a  gene- 
ral  explanation  of  his  views  upon  the  proper 
judicial  system  required  for  this  state. 

Mr.  J.  J.  TAYLOR,  said  he  did  not  rise  to 
discuss  fully  the  great  and  important  subject 
that  was  then  before  the  committee.  After  the 
very  able  and  elaborate  manner  in  which  it  had 
been  treated  by  several  of  the  eminent  legal 
gentlemen  upon  this  floor,  it  would  ill  become 
him  to  do  so.  But  the  subject  is  one  of  vital 
interest  to  the  people  of  this  great  state,  one  to 
which  wTe  should  each  and  all  of  us,  with 
honest  hearts,  bring  our  best  efforts.  He  pur- 
posed therefore,  in  offering  a  slight  amendment 
to  the  section  of  the  majority  report,  more  im- 
mediately under  consideration,  to  make  a  few 
general  remarks. 

It  has  been  well  remarked  (continued  Mr. 
Taylor)  in  the  course  of  this  debate,  that  if 
we  would  cure  existing  evils,  we  must  first  en- 
quire what  those  evils  are,  and  whence  they  ori- 
ginate. The  present  judiciary  system  was  ad- 
mitted on  all  hands,  to  be  extremely  defective. 
In  its  practical  workings,  it  does  not  answer  the 
purposes  for  which  it  was  designed.  We  must 
then  enquire  what  its  defects  are,  if  we  would 
remedy  them.  One  great  evil  to  be  remedied  is 
the  accumulation  of  business  in  the  higher 
courts,  and  consequent  upon  this,  the  delay  and 
expense  attending  the  decision  of  causes.  The 
supreme  court  and  the  court  of  chancery,  have 
had  thrown  upon  them  a  mass  of  business  for 
many  years  past,  which  no  learning,  no  capa- 
city, no  industry  on  the  part  of  the  judges  of 
those  courts,  could  dispose  of.  This  evil  has 
at  length  become  so  great  that  the  delays  of  jus- 
tice, in  these  courts,  amount  not  only  to  a  denial 
of  it,  but  in  many  instances  to  something  worse. 
The  plain,  obvious  remedy  for  this  delay,  is  to 
increase  the  judicial  force,  and  to  make  it  enough 
to  discharge  all  this  immense  ma*s  of  business. 
This  most  obvious  remedy,  the  committee  have 
attempted  to  apply — and  as  it  seems  to  me,  suc- 
cessfully. But  another  remedy  is,  to  improve  and 
elevate  the  character  of  the  inferior  tribunals,and 
this  remedy,  in  my  poor  judgment,  has  not  been 
sufficiently  adverted  to,  either  in  the  discussions 
which  have  been  carried  on  in  the  community 
generally,  or  which  have  been  had  on  this  floor. 
Having  been  more  familiar  with  these  tribunals, 
the  courts  within  the  counties,  and  with  their 
practical  workings,  than  most  gentlemen  who 
have  addressed  the  committee,  and  whose  busi- 
ness has  been  more  in  the  higher  courts,  I  may 
be  permitted  to  point  out  some  of  their  defects, 
which  have  fallen  under  my  observation,  and  to 
suggest  such  remedies  as  may  occur  to  me. — 
Our  justices  courts  are  far  from  being  what 
courts  of  justice,  of  even  the  lowest  grade, 
should  be.  In  saying  this,  sir,  I  must  not  be 
understood  as  complaining  of  the  magistrates 
who  hold  these  courts.  They  are  all  that  we 
can  expect  them  to  be,  under  the  system.  With 
four  justices  tn  be  elected  in  each  town,  howev- 
er small,  and  with  the  little  inducement  which 
exists  for  men  to  take  the  office,  or  when  they 
have  it,  to  qualify  themselves  for  the  discharge 
of  its  duties,  what  more  can  we  expect  of  them  ? 


With  a  view  to  remedy  this  evil  as  far  as  we 
may,  I  incline  strongly  to  the  adoption  of  the 
suggestions  the  gentleman  from  Monroe,  (Mr. 
Strong)  to  reduce  somewhat  the  number  of 
justices.  One  should  probably  be  elected  in 
each  town,  whatever  may  be  its  size.  All  be- 
yond that  might  be  made  to  depend  upon  the 
population  of  the  town,  fixing  such  a  ratio  as 
considerably  to  reduce  the  present  number,  and 
limiting  the  number  in  the  other  direction,  so 
that  no  town  should  elect  more  than  a  given 
number — say  four.  This  would  make  the  office 
more  desirable,  both  upon  pecuniary  considera- 
tions, and  as  a  post  of  honor  and  distinction — 
and  would  probably,  therefore,  draw  to  it  bet- 
ter qualifications.  May  we  not  hope  it  would 
tend  also  to  lessen  the  large  amount  of  petty  li- 
tigation with  which  our  state  is  afflicted  ?  That 
litigation,  permit  me  to  say,  Mr.  Chairman,  is 
no  trifling  evil ;  and  let  me  say,  too,  that  the 
expenses  of  litigation  in  justices  courts  are  by 
no  means  small,  especially  in  comparison  to  the 
amounts  in  controversy.  Why,  sir,  since  the 
practice  has  been  introduced  here,  I  may  be  al- 
lowed  to  mention  an  instance  which  occurred  in 
my  own  county,  within  the  last  two  years.  I  do 
so  not  because  I  think  it  establishes  any  general 
rule  or  principle,  but  it  amounts  to  as  much  as 
the  cases  which  have  been  cited  as  occurring  in 
higher  courts  ;  it  is  this  :  Two  neighbors  differ- 
ed, honestly,  I  believe,  about  the  ownership  of 
a  pair  of  yearling  calves,  worth  together,  per- 
haps, ten  dollars.  They  went  to  law  about  it, 
before  a  justice  of  the  peace — a  juries  disagree- 
ing, they  kept  at  law  about  it,  all  the  time  be- 
fore a  justice  of  the  peace,  till  they  had  expend- 
ed in  the  litigation  about  three  hundred  dollars 
each,  and  then,  not  having  been  able  to  get  a 
verdict,  they  settled  the  matter  amicably  be- 
tween themselves,  and  that  too,  without  the  aid 
of  a  u  court  of  conciliation."  This'statement  I 
have  from  a  magistrate  before  whom  the  cause 
was  tried.  But  there  is  another  evil  existing  in 
the  justices'  courts,  greater,  perhaps,  than  all 
the  rest,  and  for  which  I  am  not  prepared  to 
suggest  a  remedy.  I  mention  it  mainly  in  the 
hope  that  some  gentleman  of  more  ingenuity 
than  myself,  may  suggest  one.  It  is  the  bias 
that  is  likely  to  affect  the  mind  of  the  justice 
from  the  fact,  that  while  he  is  the  judge,  he  is 
also  to  some  extent  the  ministerial  officer  of  the 
court,  issuing  its  process  and  receiving  fees  and 
perquisites  for  his  services.  This  Convention 
will,  with  entire  unanimity,  I  do  not  doubt, 
take  from  all  higher  judicial  officers,  the  right 
to  receive  any  fees  or  perquisites  of  office,  and 
have  them  paid  entirely  by  fixed  salaries.  We 
shall  no  longer  suffer  the  judicial  ermine  to  be 
soiled  and  tarnished  by  these  unseemly  pickings. 
I  most  heartily  approve  of  this  reform.  It  will 
do  much  good.  Had  it  been  introduced  only  so 
far  as  to  require  taxing  officers  to  tax  costs 
without  fee  or  reward,  as  was  proposed  by  an 
honorable  senator  in  another  hall  of  this  build- 
ing, six  years  ago,  it  would  have  prevented  to  a 
very  great  extent,  cases  of  over  taxation,  and 
would  have  saved  us,  particularly,  of  the  legal 
profession,  much  of  the  reproach  we  have  had 
to  encounter.  But  the  time  has  come  to  go  far- 
ther, and  extend  this  principle  to  all  fees  and 
perquisites*    Would  that  it  could  be  extended  to 
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justices  of  the  peace.  I  hare  no  distrust  of  jus- 
tices  over  other  men  and  other  officers.  I  know 
of  no  reason  for  speaking  disparagingly  of  them. 
But  they  are  men,  subject  to  be  influenced  like 
other  men.  Let  us  look  a  moment  at  the  influ- 
ences  which  are  brought  to  bear  upon  them. — 
The  plaintiff  goes  to  the  justice  with  his  com. 
plaint  against  his  neighbor.  If  the  justice  will 
listen  to  him,  he  will  surely  tell  him  his  side  of 
the  proposed  litigation.  Add  to  that,  that  he  is 
bringing  to  the  justice  a  job  for  which  he  is  to 
receive  fees,  out  of  which  he  is  to  make  money. 
Perhaps  he  is  in  the  habit  of  bringing  him  bu- 
siness to  the  amount  of  hundreds  of  dollars  in  a 
year.  He  is,  to  that  extent,  his  patron.  Is  the 
justice  fit,  under  such  circumstances,  to  sit  in 
judgment  between  such  a  man  and  his  opponent, 
in  the  enjoyment  of  no  such  advantages?  I 
speak  in  disparagement  of  no  justice,  when  I 
say  that  it  is  not  in  human  nature  that  he  should 
be — and  I  hope,  as  I  said,  that  some  remedy 
may  be  suggested  for  these  evils.  I  may  be 
thought  to  be  spending  too  much  time  upon 
these,  in  some  sense,  inferior  tribunals.  I  say, 
"  in  some  sense,"  for  in  one  important  sense, 
they  can  by  no  means  be  considered  inferior. — 
To  the  great  mass  of  the  people,  they  are  tri- 
bunals of  at  least  equal  consequence  to  any  oth- 
er. Small  as  is  their  jurisdiction,  collectively, 
they  adjudicate  upon  a  greater  amount, perhaps, 
in  a  year,  than  any  other  grade  of  courts  in  the 
state.  Before  leaving  the  subject  I  have  one 
word  to  say  to  the  proposition  of  the  gentleman 
from  Monroe,  (Mr.  Strong)  to  enlarge  the  ju- 
risdiction of  these  courts.  He  would  extend  it 
to  two  hundred  and  fifty  dollars.  Now  I  am 
not  prepared  to  do  this,  at  least  not  here.  The 
extension,  if  it  is  to  be  made,  cun  as  well  be 
done  by  the  legislature,  and  better,  for  to  do  it 
safely  will  require  enactments  in  detail,  which 
no  one  would  think  of  putting  into  a  constitution. 
But  I  have  another  reason.  The  poor  man  who 
is  compelled  to  litigate  about  a  hundred  dollars, 
is  entitled  to  just  as  good  a  court  to  litigate  in,  as 
the  rich  man  who  goes  to  law  about  his  tens  of 
thousands.  Justices'  courts,  from  their  very 
organization,  from  their  inevitable  defects,  to 
some  of  which  I  have  alluded,  are  not,  and  I 
fear  cannot  be,  as  good  courts,  and  as  safe 
courts,  especially  to  the  poor  man  who  has  no 
patronage  to  bestow,  as  the  higher  courts  ought 
to  be,  and  I  hope  hereafter  will  be.  Then  it 
seems  to  me  these  higher  courts,  and  their  prac- 
tice and  proceedings,  can  be  so  reformed  and 
cheapened,  that  litigation  and  collections  in 
them,  for  small  amounts,  will  cost  little  if  any 
more  than  in  justices'  courts.  If  this  can  be 
done,  will  it  not  be  better  than  to  enlarge  still 
farther  the  jurisdiction  of  justices  ?  If  it  can- 
not, then  let  the  legislature  extend  their  juris- 
diction. Indeed,  constituted  as  our  courts  of 
common  pleas  have  been  and  are,  it  is  not  at  all 
wonderful  that  the  jurisdiction  of  justices  has 
been  sought  to  be  extended.  Nobody  can  give 
any  good  reason  why  the  jurisdiction  of  the 
common  pleas,  as  at  present  constituted,  should 
be  greater  than  that  of  justices  of  the  peace.— 
The  courts  of  common  pleas,  generally,  I  be- 
lieve, are  no  way  superior  to  justices'  courts, 
except  that  the  law  gives  them  a  superior  juris- 
diction.   In  point  of  capacity,  of  ability  toper* 


form  well  judicial  labors,  in  general  they  are 
not  superior.  Perhaps  we  have  no  other  tribu- 
nals so  utterly  incompetent  to  discharge  the  du- 
ties thrown  upon  them,  as  most  of  our  courts 
of  common  pleas.  From  this  result  many  evils. 
One  is,  that  it  encourages  the  canyingupof 
causes  from  courts  of  justices  of  the  peace, 
when  they  ought  not  to  be  carried  up.  I  have 
always  found  it  more  difficult  to  sustain  a  judg- 
ment of  a  justice,  which  ought  to  be  sustained, 
than  to  reverse  one  which  ought  to  be  reversed. 
Judges  not  properly  qualified  for  their  stations, 
from  a  natural  love  of  exercise  of  power,  or 
from  some  other  cause,  are  always  prone  to  re- 
verse justices'  judgments,  and  thereby  to  e,n- 
coura?e  this  oppressive  species  of  litigation.— 
Another  evil  is.  that  nobody  is  .satisfied  with 
the  decision  ot  a  court  of  common  pleas.  It 
may  be  right,  but  it  is  just  about  as  likely  to  be 
wrong  j  and  the  advice  of  the  counsel,  if  he 
thinks  it  wrong,  is  of  course  to  carry  it  up.  If 
the  purse  of  the  client  holds  out,  a  burthen  is 
thus  thrown  upon  our  overburthehed  supreme 
court.  If  these  courts  of  common  pleas  are  to 
be  continued,  they  must  be  reformed.  Many 
gentlemen  think  they  cannot  be  dispensed  with, 
and  perhaps  with  reason.  There  seems  to  be  a 
necessity  for  something  like  the  common  pleas 
court,  as  a  court ;  but  I  would  abolish  altogeth- 
er the  county  judgeships.  Let  the  supreme 
court  judges,  provided  by  the  majority  report, 
hold  the  courts  of  common  pleas,  and  preside  in 
the  oyer  and  terminer  and  general  sessions  of 
the  peace.  In  the  criminal  business,  let  them 
call  to  their  aid  two  justices  of  the  peace,  or 
other  county  officers.  This  would  make  a  sav- 
ing of  expense  over  keeping  county  judges  m 
attendance  through  the  whole  court,  and  would 
answer  every  purpose.  But  if  it  should  be  found 
that  the  judges  of  the  supreme  court  cannot 
hold  these  courts,  and  discharge  properly  their 
other  duties,  let  there  be  power  given  to  the  le- 
gislature, in  that  case,  to  provide  for  the  elec 
tion  of  president  judges,  in  districts,  composed 
of  several  counties,  to  hold  the  courts  of  com- 
mon pleas,  and  preside  in  the  general  sessions. 
Of  the  two  methods,  however,  the  former  is  un- 
questionably best  j  and  in  my  judgment  it  would 
be  better  to  enlarge  the  number  of  supreme 
court  judges,  than  to  provide  a  different  and 
inferior  grade  of  judges.  Unquestionably  it  is 
best,  so  far  as  it  is  possible,  to  have  but  one 
grade  of  judges.  The  best  are  none  too  good 
for  the  poorest  and  humblest,  as  well  as  for  the 
richest  and  most  elevated  citizen.  Different 
grades  of  judges  encourage  that  great  evil,  un- 
der our  present  system,  successive  appeals.  01 
course,  there  is  less  confidence  in  the  lower  than 
the  higher  tribunals  ;  and  of  course  there  is  a 
temptation  to  appeal  from  one  to  the  other:  hence 
delays  and  costs.  By  having  as  few  grades  ol 
courts  and  judges,  as  we  consistently  can,  ap- 
peals and  litiga^on  are  discouraged  in  the  only 
way  consistent  with  the  rights  of  individuals.— 
If  possible, then, let  the  supreme  court  judges  hold 
and  preside  in  the  county  courts.  But  as  some 
gentlemen  suppose  this  cannot  be  done,  I  have 
prepared  an  amendment  to  the  fifth  section  of 
the  report  of  the  majority  of  the  judiciary  com- 
mittee, authorizing  the  legislature  to  provide 
for  the  election  of  district  judges.    One  of  the 
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unfortunate  changes  in  the  judiciary  made  by 
the  Convention  of  1821,  all  agree,was  the  adop- 
tion of  the  circuit  judge  system.  The  judge  at 
the  circuit  should  unquestionably  be  a  judge 
also  upon  the  bench — and  the  judge  on  the  bench 
should  as  surely  be  judge  at  the  circuit.  Else 
the  judge  on  the  bench  becomes  a  closet  law- 
yer,  to  some  extent  ignorant  of  the  common  af- 
fairs of  life  and  of  business  transactions,  and 
the  judge  at  the  circuit,  a  bad  lawyer,  not  suffi- 
ciently  learned  in  the  rules  of  law.  Again, 
there  is  much  undoubtedly  in  the  idea  of  the 
gentleman  from  Seneca,  (Mr.  Bascom)  that 
the  judge  who  tries  the  cause  should  be  at,  least 
a*  good  a  judge  as  the  judge  upon  the  bench. 
His  reason  for  this  opinion,  that  the  judge  at 
the  circuit  tries  more  causes  than  the  judge  on 
the  bench,  is  a  good  one.  But  there  are  other 
reasons.  The  judge  who  tries  the  causes  has 
much  the  harder  task  to  perform.  In  the  first 
place,  he  has  certainly  all  the  questions  of  law 
to  decide  that  the  judge  in  bench  has,  and  pro- 
ably  many  more.  He  can  know  nothing  of 
them  beforehand,  and  he  has  to  decide  them 
off  hand,  without  any  opportunity  for  examina- 
tion, or  consultation  of  books,  and  that  general- 
ly upon  very  imperfect  argument  by  counsel. — 
Besides  all  this,  he  has  the  facts  of  the  cause  to 
take  care  cf  as  he  goes  along.  He  has  too,  his 
aninutes  of  evidence  to  keep,  of  itself  almost 
work  enough  for  one  man.  So  great  is  this 
last  labor,  that  Lord  Brougham,  (then  Mr. 
Brougham,)  nearly  twenty  years  ago,  in  the 
British  House  of  Commons,  in  his  great  speech 
upon  legal  reform,  proposed  that  clerks  should 
be  provided  to  keep  minutes  in  short  hand  for 
the  judges.  But  how  is  jt  with  the  judges  upon 
the  bench?  The  points  raised  before  them  are 
all  on  paper.  They  have  no  facts  of  the  cause 
to  watch  as  they  come  out,  no  minutes  of  evi- 
dence to  take,  the  points  of  law  are  fully  and 
elaborately  discussed  before  them,  and  they 
have  ample  time  to  consult  their  libraries  and 
weigh  and  deliberate  upon  their  decisions. — 
Tell  me  whether  if  there  is  to  beany  difference, 
the  judge  at  the  circuit  ought  not  to  be  the 
greater  man,  than  the  judge  on  the  bench? — 
But  all  we  can  do,  is  to  make  him  the  same 
man,  and  this  the  report  of  the  majority  of  the 
committee  does  do,  and  in  that  it  has  my  hearty 
concurrence.  I  wish,  Mr.  Chairman,  this  princi- 
ple of  having  the  judge  on  the  bench  at  the  same 
time  a  judge  at  Nisi  Prius,  might  be  extended 
to  the  court  of  appeals,  provided  in  the  majori- 
ty report — especially  to  those  of  the  judges  of 
it,  who  are  to  be  elected  in  the  state  at  large. 
Perhaps  it  may  be,  but  he  feared  that  it  would, 
in  practice, be  found  impossible.  For  this  reason, 
it  would  perhaps,  be  better  to  take  the  whole 
number  of  the  judges  of  the  court  of  appeals 
from  the  districts,  one  from  each  district.  They 
would  then  have  had  previous  experience  at  the 
circuit,  as  weU  as  on  the  bench  of  the  supreme 
court.  And  there  is,  another  reason  in  favor 
of  this.  We  are  about  to  introduce  the  system 
of  electing  judges,  and  he  was  glad  that  we 
were.  The  change  was  not  only  demanded  by 
public  sentiment,  but  is  right  in  itself,  and  the 
only  system  consonant  with  our  theory  of  gov- 
ernment. Upon  this  system,  there  is  something 
m  the  idea  of  equal  representation   upon  the 


•  bench,  as  well  as  in  the  halls  of  legislation — and 
if  we  elect  four  judges  from  the  state  at  large, 
and  take  four  from  four  districts,  and  none  from 
the  other  four,  the  representation  is  not  equal. 
Nor  would  alternation  among  the  districts  alto- 
gether remedy  the  evil,  for  all  should  be  repre- 
sented alike,  at  all  times.  Again,  the  election 
of  judges  in  the  state  at  large,  is  not,  in  my 
judgment,  the  best  mode.  The  candidate  will  not 
in  that  way  be  sufficiently  known  to  most  of  the 
electors.  This  is  an  important  consideration;  and 
yet,  in  securing  this  object,  we  must  take  care 
that  we  do  not  run  into  difficulties.  If  we  make 
our  districts  too  small,  we  shall  be  liable  to  have 
judges  elected  upon  local  excitements.  If  for 
instance  we  should  adopt  the  single  senate  dis- 
|  tricts,  as  judicial  districts,  as  recommended  by 
the  gentleman  from  Seneca  (Mr.BAscoM), would 
there  not  be  this  danger?  Rensselaer  is  a  sin- 
gle district,  Albany  another.  Have  there  not 
been  times,  within  the  last  few  years,  when  it 
would  not  have  been  safe  to  elect  judges  in  them  ? 
It  cannot  be  said  that  it  is  equally  safe  as  it  is 
to  elect  senators.  The  judge  is,  in  some  sense, 
a  one  man  power — he  holds  his  courts,  in  part 
at  least,  alone,  with  nobody  to  restrain  him,  or 
temper  his  action.  The  senator  is  but  a  con- 
stituent member  of  a  body,  and  of  himself  can 
effect  nothing.  In  my  judgment  the  majority  re- 
port is  about  right  in  this  particular,  so  far  as 
it  respects  the  election  of  the  judges  of  the  su- 
preme court.  The  districts  are  not  so  small  as 
to  create  danger  from  local  excitement,  not  yet 
so  large  that  the  candidate  may  not  be  sufficiently 
known  to  the  voter.  As  to  the  proposition  to 
unite  the  law  and  equity  jurisdictions  in  our  tri- 
bunal, he  had  not  much  to  say.  No  reasons 
have  yet  been  assigned  for  doing  so,  satisfac- 
tory to  his  mind — and  he  could  see  nothing  to 
be  gained  by  it.  He  feared  it  might  intro- 
duce confusion  and  difficulty,  that  might  be 
the  means  of  causing  an  uttei  failure  of 
the  system.  Yet,  if  the  majority  of  this  Con- 
vention shall  think  otherwise,  I  shall  cheerfully 
acquiesce  in  this  determination,  and  use  my 
feeble  powers  to  aid  in  perfecting  the  system, 
and  giving  it  a  fair  trial.  But  that  the  practice 
of  the  two  courts  can  be  so  blended  as  to  make 
one  practice — that  they  can.  to  use  the  language 
of  the  gentleman  from  New  York,  (Mr.  O'Con- 
or,)  "be  blended  in  one  uniform,  harmonious 
practice,"  I  have  no  belief.  The  ends  to  be  at- 
tained by  the  two  modes  of  proceeding  are  dif- 
ferent—what objection  can  there  be  to  making 
use  of  different  and  appropriate  means  to  attain 
those  ends  ?  Why  compel  a  man  to  take  one 
road  to  all  places?  It  has  been  often  asserted, 
on  this  floor,  that  the  only  distinction  between 
law  and  equity,  was  in  the  mode  of  proceedings. 
This  is  not  strictly  true.  The  rules  of  law  by 
which  the  two  courts  are  governed,  are  different, 
to  some  extent.  In  the  main,they  are  the  same, 
but  not  altogether.  Take  for  example  the  com- 
mon case  of  land  held  under  contract  to  pur- 
chase, as  it  is  termed.  The  vendee  in  possess- 
ion, though  he  may  have  paid  part  or  all  the 
consideration  money,  is,  by  the  doctrines  of  the 
court  of  law,  but  a  tenant  at  will,  liable  to  be 
turned  out  at  any  moment,  and  lose  all  his  im- 
provements, and  is  subject  at  all  times  to  have 
his  land  sold  to  pay  the  debts  of  his  vendor. 
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He  has  no  interest  whatever  in  the  soil.  But 
in  chancery  his  rights  are  perfect.  If  he  has 
paid  all,  or  any  part  of  the  consideration  money, 
he  is,  to  that  extent,  the  owner  of  the  soil. 
And  it  is  only  in  a  court  of  chancery,  that  the 
rights  of  a  very  numerous  class  of  compara- 
tively poor  men  in  this  state,  holding  these  land 
contracts,  have  any  protection.  [Mr.  Taylor 
further  illustrated  this  subject  by  further  exam- 
pies  and  said.]  Let  us  not  then  abolish  this 
jurisdiction,  whatever  court  we  may  give  it  to, 
while  our  rules  of  law  remain  as  they  are.  We 
cannot  change  them,  here,  in  this  Convention. 
If  it  can  be  done  at  all,  it  must  be  done  by  le- 
gislation. And,  if  it  can  be  done  consistently 
with  the  public  good,  let  it  be  done.  But  let  us 
preserve  an  equity  jurisdiction,  until  it  is  done. 

Here  Mr.  T.  (the  hour  of  two  having  arri- 
ved) gave  way  to  a  motion  to  rise  and  report 
progress. 

The  committee  rose,  and  the  Convention  took 
a  recess. 

AFTERNOON  SESSION. 
Mr.  J.  J.  TAYLOR  resumed  his  remarks- 
He  said  he  was  satisfied  with  the  3rd  section  of 
the  majority  report,  with  the  slight  amendment 
which  he  should  propose,  if  the  jurisdictions  of 
law  and  equity  were  to  be  united  in  one  court. 
But  he  must  not  be  understood  as  advocating  a 
chancery  court  or  jurisdiction,  such  as  that 
which  we  now  have.  That  jurisdiction  had 
doubtless  been  too  much  extended.  He  would 
bring  it  back  to  something  like  what  it  was  in 
the  days  of  Lord  Hardwicke.  At  the  same  time 
he  must  not  be  understood  as  censuring  the  pre- 
sent  chancellor.  If  he  had  assumed  any  juris- 
diction, by  construction  or  otherwise,  the  legis- 
lature had  thrown  upon  him  much  more.  That 
court  bad  been  found  a  convenient  receptacle  for 
everything  that  had  no  appropriate  place  any- 
where else.  It  was  capable  of  being  adapted  to 
almost  any  business — and  he  submitted  whether 
this  very  capacity  of  adaptation  was  not  an  ar- 
gument in  favor  of  rather  than  against  the  juris- 
diction— and  whether  a  great,  growing  and 
highly  commercial  community  like  ours  did  not 
need  some  such  jurisdiction.  The  proceedings 
in  chancery,  too,  might  be  much  simplified, 
shortened  or  improved.  He  desired  it  might  be 
done,  and  that  in  every  possible  way  the  expense 
of  litigation  and  business  in  that  court,  and  in 
all  others,  might  be  lessened.  He  would  abol- 
ish examiners  in  chancery  and  perhaps  masters 
to.  But  it  was  an  error  to  suppose  there  was 
any  great  technicality  in  these  proceedings — 
anything  that  could  not  be  easily  comprehended 
by  a  little  study.  They  were,  in  fact,  much  less 
technical  than  proceedings  in  courts  of  law.  He 
would  not,  however,  on  that  account  abolish  the 
latter,  and  make  everything  a  chancery  proce- 
dure, as  had  been  substantially  proposed  by  the 
gentleman  from  New  York  (Mr.  CHConor.)  If 
the  desired  end  could  be  obtained  by  the  direct, 
simple  process  of  the  common  law,  by  all  means 
let  it  be  done.  Let  us,  in  every  case,  make  use 
of  those  means  which  are  best  adapted  to  the 
end  to  be  accomplished.  This  is  done  in  every 
other  business— why  not  in  proceedings  at  law? 
He  was  satisfied  that  the  two  jurisdictions  could 
not  he  blended  so  as  to  form  one  single  mode  of 


proceeding— and  he  feared  very  much  that  tho 
attempt  to  unite  them  in  one  court  would  not 
only  prove  a  failure,  but  bring  into  disrepute  a 
judiciary  system  otherwise  well  constructed. 
Chancellor  Kent,  universally  acknowledged  to 
be  one  of  our  most  eminent  jurists,  had  confessed 
that  when  he  was  appointed  chancellor  he  was 
obliged  again  to  become  a  student  to  qualify 
himself  for  the  discharge  of  his  new  duties* 
though  he  had  been  chief  justice  of  the  state. 
Is  it  safe  then  to  give  both  jurisdictions  to  one 
set  of  judges?  Mr.  T.  found  himself  fortified 
in  his  views  on  this  subject  by  those  of  many 
of  the  great  men  who  framed  our  present  con- 
stitution, and  he  read  from  the  debates  of  the 
Convention  of  1821  the  remarks  of  Mr.  Van 
Buren,  in  which  he  pronounced  the  court  of 
chancery  the  chief  corner  stone  of  our  ju- 
diciary; and  also  the  remarks  of  Mr.  Van 
Vechten.  He  called  attention  of  members  to 
these  debates.  The  United  States  courts  had 
been  cited  as  an  example  of  the  union  of  the 
two  jurisdictions,  but  it  was  admitted.,  he  be- 
lieved, by  the  ablest  judges  of  those  courts,  that 
had  they  the  general  law  and  equity  powers 
which  exist  in  the  states,  they  could  not  well 
get  along.  From  the  very  nature  of  the  U.  S. 
government,  their  powers  were  limited.  But 
after  all,  i  it  was  the  will  of  the  majority  to 
unite  the  two  jurisdictions  in  one  court,  let  the 
experiment  be  tried.  Nobody  would  be  more 
ready  to  hail  its  success,  than  he  would.  It  had 
been  objected  to  the  preserving  the  two  jurisdic- 
tions, even  in  the  same  tribunal,  that  they  ran 
into  each  other,  and  it  was  difficult,  sometimes, 
to  define  accurately  the  line  between  them.— 
This  difficulty  had  been  greatly  overrated, 
though  he  admitted  there  was  something  in  it.  Is 
there  anything  in  this  world  without  its  imper- 
fections? The  same  objection  might  be  made  to 
the  colors  of  the  rainbow.  Who  can  define  the 
line  which  separates  them?  But  is  that  any  ob- 
jection to  the  colors  themselves? 

Mr.  T.  had  a  few  remarks  to  make  on  the  re- 
port of  the  majority  of  the  committee,  and  he 
should  be  done.  He  had  said  he  would  abolish, 
county  judges — certainly  he  would  not  have- 
more  than  one,  and  make  him  elective  by  the- 
people.  But  he  preferred  to  have  none.  Some 
of  their  local  duties  might  be  discharged  by  the 
surrogate,  who  should  also  be  made  elective,  as 
the  report  provides.  Others  might  go  to  other 
officers.  One  reason  for  abolishing  county  judg- 
es was,  that  their  judgeships  will  not  support 
them,  and,  if  lawyers,  they  must  be  allowed  to 
practice  law.  He  was  not  willing  to  have  any 
judge  at  the  same  time  that  he  was  judge,  a 
practicing  lawyer  in  any  court.  No  man  can  be 
trusted  with  suitors  before  him,  as  judge,  who 
are  his  clients  in  other  causes.  No  man  should 
trust  himself  in  such  a  positien.  Human  na- 
ture was  too  weak  for  it — and  if  it  were  not, 
the  judge  should  be,  like  C©sar?s  wife,  not  only 
pure,  but  above  suspicion.  He  would  pro- 
hibit all  judges  from  practising  as  law- 
yers or  counsel  in  any  court.  Justices  of  the 
peace  should  at  least  be  prohibited  from  prac- 
ticing as  counsel  in  justices  courts.  He  would 
go  with  the  gentleman  from  Monroe,  (Mr. 
Strong,)  to  strike  out  of  the  report  the  clause 
authorising  the  judges  to  license  practitioners  in 
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their  courts.  He  had  for  a  long  time  believed 
these  licenses  useless,  if  not  worse.  They  may 
serve  to  deceive  the  public,  and  give  credit  and 
employment  to  men  who  do  not  deserve  it.  He 
would  let  any  ||ody  practice  law,  as  he  would 
let  him  pursue  any  other  calling.  If  he  is  worthy 
of  employment,  he  will  get  it,  if  not,  he  must 
content  himself  without  it.  He  would  not  have 
the  lawyers  "  a  privileged  class."  as  they  had 
been  called,  even  though  the  privilege  were  only 
to  work  hard  all  their  days,  and  die  poor.  He 
concluded  by  urging  mutual  yielding  of  precon- 
ceived opinions  and  views,  in  order  to  the  per- 
perfecting  of  some  one  of  the  plans  submitted, 
or  a  combination  of  them.  He  regarded  either 
of  them  as  a  great  improvement  upon  the  pres- 
ent system,  and  he  felt  that  we  were  greatly  in- 
debted, and  that  the  people  of  this  great  state 
would  consider  themselves  indebted,  to  the  judi- 
ciary committee  for  the  great  labor  they  had  be- 
stowed so  successfully  upon  this  important  sub- 
ject. He  preferred  the  plan  of  the  majority  of 
the  committee,  with  some  slight  alterations,  not 
at  all  interfering  with  the  general  plan.  But  he 
was  willing  to  yield  his  individual  views,  so  far 
as  he  consistently  could,  for  the  sake  of  harmo- 
nizing on  some  plan  which  should  suit  a  majo- 
rity. He  rejoiced  to  see  this  spirit  of  concilia- 
tion pervading  this  debate  and  the  Convention 
generally. 

Mr.  FLANDERS  congratulated  the  Conven- 
tion on  the  spirit  that  had  thus  far  been  mani- 
fested in  coming  to  the  consideration  of  this 
momentous  question,  and  on  the  auspicious  re- 
sult which  it  indicated.  He  conceded  the  de- 
fects in  the  present  system,  and  all  seemed  to 
be  animated  by  a  desire  to  establish  in  place  of 
it,  a  wise,  efficient,  economical  administration 
of  justice.  He  concurred  substantially  in  the 
plan  of  the  majority  of  the  judiciary  committee. 
As  to  the  union  of  law  and  equity  jurisdictions, 
it  met  with  his  warm  approval.  He  desired  to 
see  the  form  of  proceeding  the  same,  whether 
the  suitor  were  in  pursuit  of  legal  or  equitable 
redress.  He  supposed  a  spirit  of  conservatism 
was  the  true  secret  of  hostility  to  this  change. 
A  legal  mind,  thoroughly  imbued  with  the  pre- 
judices of  education  and  habit,  naturally  revolt- 
ed at  the  idea  of  an  assimilation  of  the  forms 
and  modes  of  procedure  in  the  two  courts.  But 
to  persons  not  bred  to  the  law,  and  unaccustom- 
ed to  its  fictions  and  technicalities,  the  only 
wonder  was  that  we  should  so  long  have  rested 
quietly  under  the  absurd  and  ridiculous  forms  of 
the  common  law  practice.    He  preferred  the 


plan  of  electing  judges  proposed  by  Mr.  Bas- 
com,  and  expressed  his  high  gratification  at  the 
remarks  of  Mr.  J.  J.  Taylor  as  to  the  impor- 
tance of  elevating  the  character  of  the  inferior 
courts — and  especially  in  regard  to  the  abuses 
attending  the  practice  in  justices  courts.  In 
connection  with  this  subject,  Mr.  F.  alluded  to 
a  plan  of  his  own,  which  he  designed  to  propose 
at  the  proper  time,  having  in  view  the  estab- 
lishment of  town  courts,  having  a  limited  juris- 
diction, with  stated  terms,  with  a  clerk,  and 
subject  to  the  usual  regulations  for  drawing  ju- 
rors, &c,  the  judges  to  be  elected  in  districts 
composed  of  one  or  more  counties. 

Mr.  WATERBURY  then  took  the  floor- 
urging  the  Convention  to  direct  their  earnest  at- 
tention to  the  lower  courts,where  the  great  mass 
of  litigation  came  from  that  was  constantly  ac- 
cumulating in  your  higher  courts,  and  involving 
parties,  by  costs  and  delays,  in  utter  ruin.  He 
was  for  going  down  to  the  root  of  the  evil,  which 
was  in  the  lower  courts.  The  ends  of  the  law 
should  be  within  reach  of  every  man,  and  at  a 
cheap  rate.  It  could  not  be  necessary,  nor  was 
it  endurable,  that  a  man  forced  into  the  court, 
to  obtain  his  rights,  should  be  beggared  in  order 
to  settle  what  was  called  a  principle  of  law. 
He  knew  a  neighbor  who  was  well  ofF  in  the 
world  who  was  made  the  victim  of  a  principle 
of  law,  which  it  cost  him  all  he  was  worth  to 
get  established,  and  he  died  a  beggar.  For  one, 
he  did  not  want  law  established  at  the  expense 
of  his  all.  It  seemed  to  him  it  should  be  done 
at  a  cheaper  rate  to  the  individual  and  more  at 
the  expense  of  the  public,  who  were  the  gainers 
by  it,  if  the  law  thus  established  was  worth 
any  thing.  If  not,  nobody  ought  to  suffer  for  it. 
He  went  for  a  system  which  would  enable  us 
to  settle  our  difficulties  near  home.  The  poor 
did  not  want  to  be  "lawingit"  at  your  county 
seats,  or  at  the  capitol,  if  they  could  settle  their 
controversies  among  neighbors  and  friends.  He 
went  for  this  court  of  Conciliation  ;  and  he  was 
astonished  to  hear  it  spoken  of  as  women's 
work.  One  of  the  brightest  messengers  the 
world  ever  saw  was  the  messenger  of  con. 
ciliation  and  reconciliation,  from  God  to  man. 
He  again  urged  that  this  body  would  direct  their 
main  attention  to  our  domestic  courts — believing 
that  there  all  the  difficulty  lay,  and  that  then  we 
should  begin  the  work  of  reform. 

The  committee  rose  and  reported  progress, 
and  the  Convention 

Adjourned  to  9  o'clock  to-morrow  morning. 


FEIDAY,  AUGUST  14. 
Prayer  by  the  Rev.  Mr.  Preble. 
FUNDS  IN  CHANCERY. 
The  PRESIDENT  presented  a  communica- 
tion from  the  Chancellor,  accompanying  reports 
of  registers  and  clerks  in  relation  to  the  funds, 
of  which  a  particular  account  was  called  for  by 
Mr.  Mann's  resolution,  adopted  yesterday.   The 
communication  was  as  follows:— 

Saratoga  Springs,  August  13,  1846. 
Dear  sir— I  see  by  the  debates  in  the  Convention,  of 
Monday  and  Tuesday,  that  a  resolution  is  under  dis- 


cussion in  relation  to  calling  upon  the  Registers  and 
Clerks  in  Chancery,  for  a  statement  of  the  items  com- 
posing the  fund  under  the  control  of  the  Court  of  Chan- 
cery, as  contained  in  my  statement  of  July  last.  It 
would  require  matiy  month's  labor,  and  the  examina- 
tion of  the  proceedings  of  the  court  for  many  years 
back,  to  get  a  much  more  perfect  statement  of  the  na- 
ture of  the  funds,  and  the  owners  and  claimans  there- 
of, than  is  contained  in  the  annual  statements  which 
the  Registers  are  required  to  furnish  to  the  Chancellor, 
and  the  Clerks  to  the  Vice  Chancellors,  under  the  127th 
rule  of  the  court.  I  have  procured  most  of  those  an- 
nual statements,  and  herewith  transmit  them  to  you 
for  the  use  of  the  Convention.   I  also  send  you  a  state- 
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went  of  about  half  a  million,  which  is  deposited  in  the 
Trust  Company  by  Receivers  and  others,  under  the  or- 
ders of  the  court,  upon  trust,  to  accumulate  for  the 
benefit  of  the  creditors  of  broken  banks  or  others,  who 
may  eventually  be  found  entitled  to  the  same,  but 
which  does  not  stand  in  the  names  of  the  Registers  or 
Clerks,  and  will  not  therefore  he  found  in  these  ac 
counts.  These  accounts  will,  I  think,  be  found  sun* 
cient  to  furnish  the  Convention  with  the  information 
desired,  so  far  as  it  could  be  obtained  from  the  records 
of  the  court,  in  time  to  be  of  any  use  in  the  delibera- 
tions Most  of  the  funds,  except  in  suits  which  are 
yet  pending  and  undetermined,  is  vested  upon  trust,  to 
pay  annual  allowances  out  of  the  income,  *nd  to  pay 
over  the  principal,  after  the  termination  of  particular 
estates  thereon,  or  to  accumulate  for  the  benefit  of  in- 
fants until  they  become  of  age,  or  for  unknown  owneis 
in  particular  suits,  or  for  creditors  who  are  entitled  to 
come  in  and  establish  their  claims,  &c.  It  will  also 
be  seen  by  the  accounts  of  the  Assistant  Register  and 
Clerk  of  the  first  circuit,  that  there  is  about  twelve 
thousand  dollars,  which  he  denominates  the  dead  fund, 
belonging  probably  to  various  individuals  and  suitors, 
who  are  unknown  to  him,  and  for  which  no  claims 
have  been  made  for  the  last  six  years.  The  manage- 
ment of  the  suitors'  fund,  which  must  always  be  large 
in  this  stat ;,  and  particularly  in  New  York,  requires 
great  care  to  preserve  it  from  loss.  But  1  believe  no 
losses  of  any  amount  have  b?en  sustained  in  the  Court 
ot  Chancery,  though  many  millions  have,  from  time  to 
time,  passed  through  the  hands  of  the  Registers  and 
Cler  -s.  it  may,  however,  be  a  proper  subject  for  the 
consideration  of  the  Convention,  whether  it  may  not 
be  expedient,  considering  the  importance  of  the  sub- 
ject, to  have  an  officer  somewhat  analogous  to  the  Ac- 
countant General  in  England,  to  take  charge  of  all  the 
funds  brought  into  court  and  required  to  be  invested 
for  the  benefit  of  suitors  in  all  of  the  courts  of  the 
state.  Many  persons  who  would  make  very  competent 
registers  and  clerks  of  court,  would  not  have  the  finan- 
cial t  dent  and  the  requisite  responsibility  to  manage 
these  large  funds,  and  to  keep  them  properly  invested 
for  the  benefit  of  suitors  and  the  unprotected  classes  to 
whom  a  great  portion  of  such  funds  generally  belong 
And  it  is  impossible  for  the  courts  themselves  to  watch 
over  and  superintend  such  investments, 
am,  with  respect,  your? 

R.  HYDE  WALWORTH,  Chancellor. 
Hon.  Jonrr  Tract, 

Pres't  of  the  Constitutional  Convention. 

After  a  brief  conversation  between  Messrs. 
JONES,  MANN,  and  WORDEN,  this  commu- 
nication, with  the  accompanying  documents,  was 
referred  to     select  committee  of  three. 

Mr.  HART  presented  a  remonstrance  from 
the  trustees  of  Fulton  Academy,  Oswego  coun- 
ty, against  the  withdrawal  of  the  Literature 
Fund  from  academies  and  colleges.  Referred 
to  the  committee  of  the  whole  having  in  charge 
the  report  or  the  committee  on  education. 

Mr.  W.  TAYLOR  presented  a  like  remon- 
strance from  the  trustees  of  Manlius  Academy  j 
which  received  a  like  reference. 

ACCOUNTANT  GENERAL. 

Mr.  WORDEN  moved  that  the  select  commit- 
tee to  which  was  referred  the  communication 
from  the  Chancellor,  respecting  the  funds  in 
chancery,  be  instructed  to  take  into  considera- 
tion and  report  upon  the  propriety  of  the  ap- 
pointment of  an  Accountant  General.  Mr.  W. 
said  he  threw  out  the  suggestion  a  few  days  ago 
that  a  public  officer  was  necessary  to  take  charge 
of  the  funds  paid  into  court  j  and  he  adverted 
to  the  fact,  that  in  England  such  an  officer  was 
appointed  to  take  charge  of  the  moneys  that 
were  paid  into  court  in  the  progress  of  litiga- 
tion. By  means  of  such  an  officer,  the  difficul- 
ties with  which  they  had  met  would  be  obviated; 
for  there  would  be  a  public  record  of  all  mo- 
neys, and  the  names  of  the  owners,  so  that  eve- 
ry  one  could  see  what  was  the  amount,  and  to 


whom  it  belonged.  He  believed  there  wa* 
much  in.  the  suggestion  of  the  Chancellor,  that 
registers  and  clerks  were  not  appropriate  per. 
sons  to  manage  such  funds. 

Mr.  CHAT  FIELD  opposed  the  resolution. 

Mr.  BROWN  thought  such  an  officer  would 
not  be  requisite  ;  nor  would  he  consent  to  the 
establishment  of  a  bureau.  He  called  attention 
to  the  proposition  which  had  been  made  to  vest 
all  these  moneys  in  the  state  treasury. 

Mr.  WORDEN  wanted  this  money  kept  under 
the  supervision  of  law,  and  not  of  individuals, 
to  subserve  individual  interests.  The  gentle- 
man from  Chautauque  (Mr.  Patterson)  had 
in  his  possession  $600,000  of  money,  which  was 
the  subject  of  litigation  ;  and  it  ought  not  to  be 
in  private  hands.  There  oug/ht  to  be  some  re- 
cognized officer  to  have  charge  of  these  funds. 

The  resolution  was  adopted. 

SERGEANT-AT-ARMS. 

Mr.  MANN  ottered  the  following  resolution: 

"Resolved,  That  Hiram  Allen  be  appointed  Secretary 
of  this  Convention,  to  take  effect  on  the  1st  of  June 
last.  The  duties  of >ergeant-at-arms,  and  keeping  and 
distributing  the  public  doeumen  s,  shall  be  assigned  to 
this  Secretary.  His  compensation  as  Secretary  shall 
be  in  full  \  ayment  for  his  services  as  Sergeant-at-arms 
and  Secretary  of  this  Convention. 

Mr.  M.  said  the  Comptroller  had  scruples 
about  the  payment  of  the  sergeant-at-arms,  and 
it  was  necessary  to  constitute  him  a  secretary  to 
entitle  him  to  his  remuneration. 

Mr.  PATTERSON  said  at  the  commence- 
ment of  the  session  the  gentleman  from  Herki- 
mer (Mr.  Hoffman)  said  such  an  officer  was 
necessary,  the  Comptroller  differed  from  that 
gentleman,  and  it  might  be  that  he  properly 
differed.  The  sergeant-at-arms  however  had 
faithfully  discharged  his  duties  and  must  be 
paid. 

Mr.  JONES: — It  may  become  necessary  to 
call  our  clergymen  secretaries! 

Mr.  PATTERSON:— Yes!  perhaps  so. 

Mr.  SIMMONS  could  not  vote  for  such  a  re- 
solution. He  could  not  believe  we  had  a  Comp- 
troller so  weak  as  to  be  satisfied  with  the  mere 
change  of  the  name  of  an  officer.  If  the  Comp- 
troller would  not  pay,  the  next  legislature  cer- 
tainly would. 

Mr.  MANN: — The  gentleman  forgets  that  we 
have  already  passed  a  similar  resolution  calling 
our  librarian  a  secretary,  and  for  the  same  pur- 
pose. 

Mr.  SIMMONS:— Well,  there  is  a  propriety 
in  calling  a  librarian  a  secretary.  The  duties 
of  the  two  are  somewhat  similar.  But  when 
you  come  to  call  a  soldier  a  secretary,  and  a 
gun  a  goose  quill,  it  was  too  small  business. 

The  resolution  was  adopted. 

THE  JUDICIARY. 

The  Convention  again  went  into  committee 
of  the  whole  on  the  judiciary  article,  Mr.  Cam- 
breleng  in  the  chair. 

Mr.  STOW  resumed  the  debate  and  entered 
upon  a  discussion  of  the  tenure  of  office  of 
judges  and  the  organization  of  courts.  In  the 
consideration  of  this  subject  he  said  it  was  ne- 
cessary that  they  should  ascertain  whether  the 
evils  and  difficulties  were  inherent  in  the  sub- 
ject  j  whether  they  arose  from  the  organiza- 
tion of  our  courts  or  from  the  number  of  those 
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who  administer  our  laws,  or  from  the  laws 
themselves.    If  from  the  organization  of  the 
courts,  Ihe  duty  would  devolve  on  this  body  j 
but  if  from  the  laws,  the  remedy  must  be  found 
with  the  power  by  which  the  laws  were  made. 
He  glanced  at  the  forms  of  our  government, 
which  is  the  freest  and  most  complex,  and  ne- 
cessarily involved  complexity  in  its   tribunals. 
We  live  under  two  governments  with  relations 
to  each  and  the  various  separate   states  which 
compose  our  union.      He  illustrated  at  some 
length  his  position  that  a  civilized  government 
must  necessarily  be  an  intricate  one,  and  went 
on  to  show  that  the  majority  of  the  judiciary 
committee  had  run  into   the  evil  of  attempting 
to  do  too  much.    He  examined  the  organization 
of  our  courts  and  first  of  the   common  pleas. — 
He  said  its  evil  was  not  a  lack  of  jurisdiction 
either  over  subject,   matter  or  person  ;  its  rules 
of  evidence  and  mode  of  procedure  were  similar 
to  the   supreme  court,  and  the   common   pleas 
had  been  emphatically  the  tribunal  of  the  peo- 
ple.   The  great  evil   was  in  not  having  com- 
petent men  to  preside  in  those  courts — an   evil 
which  would  have  destroyed  any  other  court. — 
He  pointed  out  how  he  would  elevate  the  com- 
mon pleas.    Local  judges  were  necessary,  and 
these  local  judges  he  would   elevate  by  making 
one  a  surrogate  and  the  other  a  supreme  court 
commissioner.    The  president  judge  he  would 
make  itinerant.  The  advantages  of  this  were  seen 
in  England,  where  a  judge  was   not  allowed  to 
preside  in  a  court  in  his  own  neighborhood — the 
place  of  his  birth  and  his  residence.    John  Wes- 
ley too,  well  understood  this  principle  when  he 
adopted  the  itinerant  system  amongst  his  minis- 
ters.   He  next  examined  the  organization  of  the 
supreme  court,which  he  wished  to  preserve  even 
though  he  should  expose  himself  to   the  charge 
of  ultra   conservatism.      He   would,   however, 
make  great  changes  in  its  circuit  system.    Su- 
preme court  judges  should  hold  the  circuits;  they 
should  mingle  with  the  people  without  becoming 
so  familiar  as  to  be  despised  ',  they  should  inter- 
change circuits,  and  hold  special  courts  for  the 
disposal  of  non  enumerated  cases,   and  sit  in 
banc  in  two  courts — an  eastern  and  a  western 
— there  also  interchange  so  as  to  enable  them  to 
dispatch  all  the  business  while  consistency  of 
practice  was  preserved.    The   court  of  errors 
should  be  so  constituted  as  to  separate  its  judi- 
cial from  its  legislative  functions.    He  advoca- 
ted a  larger  number  of  members  elective  in  the 
court  of  last  resort  than  was  proposed.    The 
representation  in  that  body  should  be  more  pop- 
ular— it  should  partake  more  of  the  character 
of  a  jury.     He  would  give  seats  there  to  eight 
judges  from  circuits,  two  chancellors,   and  four 
judges  of  the  supreme  court,  leaving  the  power 
of  the  court  in  the  hands  of  the  representative 
portion  of  that  body.    He  next  proceeded  to  an 
examination  of  the  court  of  chancery,  its  pow- 
ers and  their  origin.    He  was  desirous   to  pre- 
serve equity  power  while  he  would  simplify  its 
proceedings,  and  dispense  with  the  absurdities 
of  a  bill  in  chancery  in  many  cases.    He  intima- 
ted,  however,  that  this  was  the  duty  and  the 
province  of  the  legislature.    He  did  not  regard 
it  as  a  matter  of  vital  importance  whether  equi- 
ty powers  were  vested  in  one  distinct  court  of 
equity,  Or  in  tfce  courts  of  law.    It  was  simply 


a  question  of  convenience  and  expediency,  and 
he  thought  experience  showed  that  it  was  both 
more  convenient  and  expedient  to  keep  them 
separate.  A  division  of  labor  was  found  best 
from  the  manufacture  of  a  pin  upwards.  In- 
stead of  one  overshadowing  court  to  which  all 
other  chancery  officers  were  subordinate,  he 
would  prefer  separate  and  distinct  courts,  and 
give  to  each  a  location,  with  three  chancellors 
to  constitute  a  court  of  review.  He  went  at 
great  length  into  a  review  of  the  existing  and 
the  proposed  systems,  and  showed  the  necessity 
of  securing  courts  in  which  confidence  would  be 
reposed  by  the  people. 

When  Mr.  S.  concluded  there  was  an  evident 
reluctance  to  proceed  with  the  discussion,  no 
one  being  desirous  to  take  the  floor. 

The  CHAIR  was  proceeding  to  put  the  pend- 
ing question,  when 

Mr.  WORDEN  expressed  the  hope  that  the 
question  would  not  now  be  taken.  He  desired 
himself  and  he  knew  other  gentlemen  desired  to 
speak  on  this  question,  but  he  did  not  feel  well 
enough  to  proceed  to  day.  He  thought  they 
had  better  lay  the  subject  aside  and  proceed  with 
the  consideration  of  Mr.  Tallmadge's  report. 
[Cries  of  "no,"  "  no,"  "no."] 

Mr.  PERKINS  then  took  the  floor,  and  said 
he  thought  there  was  not  a  clear  understand- 
ing of  the  distinction  between  common  law 
powers  and  chancery  practice,  and  he  proceeded 
to  explain  the  technicalities  of  the  pleadings  of 
each.  He  showed  that  there  were  many  facts 
to  be  found  by  a  chancellor  which  a  jury  could 
not  possibly  find.  A  jury  could  not  wind  up  a 
corporation,  gather  up  the  effects,  and  make  a 
distribution  of  them  amongst  the  creditors. 
Military  tribunals  were  dilatory  and  expensive. 
He  referred  to  a  case  tried  across  the  river,  the 
expense  of  which  was  $300,  when  the  fact  in- 
volved  could  have  been  found  by  a  jury  in  one 
hour.  He  proceeded  to  explain  wherein  he  dif- 
fered from  the  report  of  the  majority,  and  to 
specify  the  principles  of  a  plan  which  he  had 
prepared,  and  which  at  an  early  opportunity  he 
should  ask  leave  to  have  printed. 

Mr.  JORDAN  here  suggested  that  as  the 
house  was  thin,  and  the  heat  oppressive,  and 
several  gentlemen  who  desired  to  speak  were 
not  now  in  a  condition  to  do  so,  if  the  house  was 
in  the  frame  to  hear  them>  and  that  the  commit- 
tee had  better  rise  and  report  progress. 

Mr.  STEPHENS  had  a  word  or  two  to  say, 
if  no  other  gentleman  was  ready  to  take  the 
floor,  not  in  vindication  of  a  report  that  had 
undergone  so  searching  an  analysis,  but  rather 
to  express  his  confirmed  conviction  that  so  far 
as  it  proposed  to  amalgamate  the  two  systems 
of  practice,  it  embodied  a  principle  that  would 
receive  the  general  approbation  of  the  people  at 
large,  and  that  we  could  present  to  them  no 
more  important  measure  of  reform.  If  he  could 
have  had  his  way,  he  would  have  gone  even 
further  than  the  committee,  and  have  blended 
completely  these  two  courts  into  one.  Mr.  S. 
went  into  the  history  of  the  origin  of  the  court 
of  chancery  in  England,  whence  it  had  come 
down  to  us,  as  a  separate  and  distinct  tribunal. 
He  traced  its  history  in  this  country,  and  show- 
ed how  entirely  this  institution  seemed  to  have 
bee$  a  characteristic  of  the  colonies,  founded 
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under  the  auspices  of  the  English  government 
— and  how  generally  it  had  been  discarded  by 
the  colonies  planted  as  it  were  in  defiance  of, 
and  in  hostility  to,  the  institutions  of  the  mother 
country.  He  pointed  to  the  fact  that  in  the  new 
states  generally,  and  in  the  older  ones  where 
they  had  recently  amended  their  constitutions, 
this  court,  as  a  separate  organization,  had  been 
discarded.  He  believed  that  nothing  but  the 
prejudices  of  education,  and  attachment  to 
what  was  old  and  tried,  no  matter  what 
the  inconveniences  to  which  it  induced 
any  to  favor  a  continuance  of  this  sepa- 
rate organization.  He  believed  that  it  was  un- 
suited  to  the  spirit  of  our  people  and  of  our  in- 
stitutions, and  that  they  would  be  satisfied  with 
nothing  short  of  a  plain,  simple  organization  of 
the  judiciary,  and  with  modes  of  proceeding 
equally  intelligible  and  simple.  And  from  the 
conciliatory  spirit  that  prevailed  here — the  dis- 
position in  all  quarters  to  yield  a  little  of  their 
own  preconceived  opinions — he  indulged  in  the 
hope  that  we  should  arrive  at  a  result  satisfac- 
tory to  ourselves  and  the  public.  Mr.  S.  dwelt 
at  some  length  on  the  proposition  which  he  had 
some  instrumentality  in  bringing  forward — the 
institution  of  conciliation  courts — expressing  his 
regret  that  this  project,  w*»ich  was  before  the 
judiciary  committee,  and  distinctly  advocated  by 
more  than  one  member  of  that  committee,  had 
not  received  more  attention  and  met  with  more 
favor  in  that  quarter — believing  that  had  gen- 
tlemen of  that  committee,  who  had  since  come 
out  warmly  in  its  favor,  taken  that  ground  ear- 
lier, that  at  this  moment  the  proposition  would 
have  stood  in  higher  favor  even  than  now,  with 
the  Convention. 

Mr.  LOOM  IS  replied  to  the  objections  of 
Messrs.  Marvin  and  Stow  to  the  plan  of  the 
majority  of  the  judiciary  committee.  The  ob- 
jection, he  said,  was  not  to  the  force  proposed 
by  the  committee,  as  inadequate,  but  the  or- 
ganization suggested  was  no*  such  as  to  make 
this  force  to  do  the  greatest  amount  of  business. 
Now,  Mr.  L.  did  not  believe  that  it  was  within 
the  scope  of  human  ingenuity  to  devise  a  sys- 
tem, contemplating  a  division  into  separate 
courts,  that  should  do  the  same  amount  of  bu- 
siness as  the  same  number  of  judges  united  in 
one  court — and  for  the  reason  that  it  would  be 
in  the  power  of  the  one  court  to  direct  its  ener- 
gies to  that  section  where  business  might  accu- 
mulate, and  to  withdraw  its  unoccupied  force 
from  other  sections.  Indeed  it  would  be  found 
to  be  absolutely  necessary  if  we  had  two  courts 
to  try  issues  of  fact,  to  authorize  the  legislature 
to  make  provision  so  as  to  secure  an  equal 
amount  of  business  in  the  two.  The  gentleman 
from  Chautauque  would  have  nine  supreme 
court  judges,  and  would  divide  the  state  into 
two  parts,  with  a  supreme  court  in  each  half — 
the  judges  in  one  half  of  the  state  to  belong  to 
that  half,  and  to  have  no  business  in  the  other 
half.  Then  he  would  have  a  common  chief  jus- 
tice to  preside  in  both  courts.  But  the  statis- 
tics showed  that  the  accumulation  of  business 
to  be  decided  in  banc,  was  enough  and  more 
thau  enough  to  occupy  the  two  tribunals  all  the 
time  they  could  spare — all  the  time  indeed— ei- 
ther in  hearing  arguments  or  deciding  them. — 
But  of  what  use  was  the  chief  justice  except  to 


give  off-hand  opinions  in  matters  that  could  net 
admit  of  delay?  Certainly  none;  for  he  was  not 
to  investigate  principles  as  the  other  judges 
must,  in  their  closets.  But  the  gentleman  would 
require  some  of  these  judges  to  sit  as  part  of  the 
court  of  appeals.  What  time  would  they  have  for 
that,  occupied  entirely  as  they  must  be  in  the  su- 
preme court  ?  As  to  the  court  of  appeals  pro- 
posed by  the  majority,  and  to  the  objection  that 
it  would  be  immediately  broken  down  with  busi- 
ness, Mr.  L.  insisted  that  it  would  be  a  much 
more  efficient  court  than  our  present  court  of 
errors,  for  they  would  be  eminent  lawyers  ca- 
pable of  appreciating  a  principle  of  law  at 
once,  without  having  every  point  distinctly  ar- 
gued as  was  now  the  practice  before  the  court 
of  errors.  And  yet  this  court,  doing  legisla- 
tive business  four  months  in  the  year,  and  hav- 
ing three  months  leisure,  accomplished  all  the 
business  before  them.  He  had  not  the  slight- 
est doubt  that  this  court  of  appeals  would  be 
found  amply  adequate  to  the  business  to  be  put 
upon  them.  But  the  gentleman  from  Chautau- 
que proposed  that  these  supreme  court  judges 
should  hold  the  circuits  throughout  the  state  al- 
so and  in  every  county.  Mr.  L.  hoped  we  should 
have  circuits  at  least  once  a  year  ;  but  this  waj 
not  to  be  hoped  for  under  the  gentleman's  sys- 
tem. Practically,  with  other  courts  by  which 
the  gentleman  proposes  to  relieve  his  system,  it 
would  be  the  present  system  of  a  supreme  court 
doing  the  appellate  business  and  never  holding 
a  circuit  in  the  world.  Mr.  L.  glanced  at  Mr. 
Stow's  improvement  upon  this  system,  enlarg- 
ing the  number  of  judges,  but  still  dividing  the 
state  into  two  districts,  saying  that  the  same 
objection  applied  to  it  as  to  the  original  plan, 
though  with  less  force.  Again,  the  plan  of  hav- 
ing three  chancellors  to  do  the  business  now 
falling  upon  the  chancellor  and  the  three  vice- 
chancellors,  besides  the  circuit  judges,  who  had 
all  now  full  employment,  would  be  entire- 
ly inadequate.  In  his  opinion  the  busi- 
ness of  the  court  of  chancery  was  destined  to 
accumulate  as  much  in  the  twenty  years  fol- 
lowing, as  in*  the  twenty  years  past,  There 
was  that  in  the  character  of  its  proceedings, 
forms  being  simplified  and  shortened,  which 
would  command  the  public  favor  and  draw 
within  its  vortex  the  business  of  the*eountry. — 
He  concurred  with  the  gentleman  from  New 
York  (Mr.  O'Conor)  that  in  uniting  the  law 
and  equity  tribunals,  we  should  rather  approxi- 
mate to  the  chancery  system  than  to  the  court 
of  law — that  this  was  the  rational,  the  equitable 
system — which  provided  a  remedy  according  to 
the  exigencies  of  the  case,  and  which  was  most 
wanted.  The  report  of  the  judiciary  committee 
gave  the  power  and  duty  of  the  gentleman's  three 
chancellors  to  the  thirty-two  judges,  leaving  it 
to  expand  ad  libitum — so  that  should  equity 
business  predominate,  you  would  have  a  system 
adequate  to  every  emergency.  The  expansibi- 
lity  of  this  system — its  elasticity,  was  its  great 
excellence.  As  to  the  system  of  district  judges 
holding  circuits,  called  county  courts,  Mr.  L. 
characterized  it  a  double  system  of  circuits — one 
class  held  by  a  presiding  judge  elected  in  a  par- 
ticular district,  and  the  other  held  by  the  su- 
preme court  judges — a  system  entailing  upon 
1  counties  a  double  expense,  and  upon  purtieg  anJ 
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witnesses  the  inconvenience  of  assembling  a  se- 
cond time   to  attend  trials.    He  could  not  see 
why  a  circuit  coming  round  should  not  try  all 
the  issues.    Mr.  L.  continued  to   contrast  the 
plan  of  the  judiciary  committee  with  that  of  Mr. 
Marvin,  objecting  particularly  to  that  section 
of  the  latter  which  contemplated  making  the 
surrogate  and  a  supreme  court  commissioner  a 
part  of  their  county  court — their  offices  to  be 
supported  by  fees,  or  to  peddle  out  justice.    Mr. 
L.  had  hoped  that  such  a  proposition  would  not 
have  found  an  advocate  here.    Mr.  L.  insisted 
that  the  causes  of  the  inefficiency  of  the  county 
court  lay  in  the  system  itself  and  not  in  the  want 
of  material  for  judges.     It  was  neither  an  office 
of  honor  or  profit,  and  would  not  command  the 
requisite  talent.    He  next  proceeded  to  attack 
the  position  of  the  gentleman  from  Erie,  in  fa 
vor  of  separate  jurisdictions  of  law  and  equity 
that  the  decisions  of  a  court  of  chancery  were  a 
matter  of  discretion — that  the  chancellor  under- 
took to  do  right  without  reference   to  law — 
not  that  he  decided  against  law  ;  but  that  the 
system  allowed  him  to  do  as  he  pleased  in  cer- 
tain cases.    But,   if  Mr.  L.  knew  any  thing  of 
the  principles  of  equity,   they  were   as  well 
settled  as  those  of  the  common  law.     Nor  could 
he  construe  away  a  statute  law  as  the  gentle- 
man supposed.     He  was  bound  just  as  much  by 
rigid  rules  of  law  as   the   common  law  judge. 
And  whatever  might  be  said  of  the  stretching  of 
the  power  of  our  court  of  chancery,  the  supreme 
court  had  kept  pace  with  it  step   by  step.     But 
both  gentlemen  went  as  far  as  he  did  in  desiring 
simplicity  and  directness  in   the  forms   of  pro- 
ceeding.    The  difference  between  thtm  and  him 
was,    that   they  desired   separate   and  distinct 
forms  for  each  of  these  two  jurisdictions — and 
yet  he  ventured  to   say  that  if  either   of  them 
could  divest  themselves  of  the  influences  of  edu- 
cation, and  their  predilections  for   separate  and 
distinct  forms  of  practice,  and  would   sit  down 
and  mark  out  a  mode  of  procedure,  they  would 
find  that  they  knew  no  more  distinction  between 
cases  in  law  and  cases  in  equity,  than  between 
cases  of  tort  and   cases   of  assumpsit.     But  no 
one  proposed  to  make   a   set  of  forms  for  all 
cases.     The  forms  would  vary  with  the  peculi- 
arities of  the  case.     Thus  much  for  the  attacks 
on  the  system  of  the  judiciary  committee.     He 
believed  we  wanted  one  court  of  last  resort  to 
settle  great  principles  of  law — not  mere  techni- 
cal questions   as   to   the   forms  of   procedure. 
Then  we  wanted   another  court  which  should 
diffuse  itself  over  this  broad  state  to  try  issues 
of  fact.     These  were  the  main  features  of  the 
plan  of  the  judiciary  committee,  and  he  doubted 
not  it  would  prove,  with  some  modification  in 
detail,  a  convenient  and  efficient  plan.     The  ob- 
jection of  the  gentleman  from  St.  Lawrence  that 
under  this,  and  most   of  the  other   schemes,  a 
judge  might  sit  in  review  of  his  own  decision, 
it  would  be  easy  to  obviate  that  by  an  express 
prohibition. 

Mr.  PERKINS  said  his  objection  was  that  the 
judge  who  decided  the  cause  in  banc,  might  sit 
in  the  court  of  review. 

Mr,.  LOOMIS  replied  that  it  was  of  no  im- 
portance which.  Nothing  was  easier  than  to 
provide  that  the  judge  in  such  a  case  should  de- 
cide the  cause— though  he  was  not  so  clear  that 


it  ought  to  disqualify  a  judge  because  he  hap- 
pened  to  have  heard  the  case,  and  had  bestowed 
some  thought  upon  it.  He  was  not  aware  of  a 
court  of  appeals  anywhere  which  was  constitu- 
ted wholly  of  a  set  of  judges  who  had  none  of 
them  decided  on  the  case  below.  Mr.  L.  said, 
in  conclusion,  that  he  did  not  expect  this  article 
would  be  adopted  without  amendment;  but  he 
had  thought  it  proper  that  objections  to  it,  which 
he  thought  untenable,  should  be  answered  as 
they  were  made,  that  the  Convention  might  see 
both  sides. 

Mr.  MARVIN  replied  to  the  objections  to  the 
want  of  force  in  his  supreme  court,  saying  that 
gentlemen  familiar  with  judicial  proceedings  had 
been  of  opinion,  that  simply  dividing  the  court 
into  two  parts  would  cure  this  evil  of  the  courts 
being  blocked  up,  and  that  in  a  few  years  you 
might  consolidate  them  into  one,  and  let  them 
discharge  circuit  duty.  But  Mr.  M.  said  he 
proposed  to  occupy  fifteen  minutes,  on  another 
occasion  in  indicating  what  the  reform  would  be 
or  might  be  made  under  his  plan. 

Mr.  HARRIS  then  obtained  the  floor  and  mo* 
ved  that  the  committee  rise,  which  was  done. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  HARRIS,  having  the  floor,  addressed  the 
committee  at  great  length.  After  some  general 
remarks  on  the  transcendant  magnitude  of  the 
subject  before  the  committee,  and  the  responsi- 
bility which  rested  upon  every  member  in  his 
action  upon  it,  went  on  to  say  that  the  wisest 
institutions  were  useful  no  longer  than  they  re. 
tained  the  public  confidence.  This  remark  was 
entirely  applicable  to  our  judicial  system.  It 
had  been  condemned,  and  with  united  voice,  the 
people  of  this  state  demanded  that  it  should  be 
wiped  out  of  our  institutions.  Indeed  the  sys- 
tem had  no  advocate,  in  or  out  of  this  house! — 
Mr.  H.  said  that  having  been  for  eighteen  years 
a  humble  member  of  the  legal  profession,  and 
have  seen  and  felt  the  evils  of  the  present  sys- 
tem, he  had,  Immediately  on  its  becoming  cer- 
tain that  he  was  to  have  a  seat  in  this  body, 
turned  his  attention  anxiously  to  this  great  ques- 
tion. He  had,  however;  formed  no  plan  for  sub- 
mission to  the  Convention,  nor  was  he  wedded 
to  any  particular  scheme,  when  he  came  here. 
But  he  came  rather  to  hear  what  others  had  to 
propose,  and  to  give  to  each  of  their  proposi- 
tions his  best  attention,  and  select  from  them 
that  which  his  judgment  approved.  Still,  in  the 
course  of  the  reflection  he  had  given  to  this  sub- 
ject, he  had  come  to  the  conclusion  to  support 
no  plan  that  did  not  embrace  these  four  points 
— first  the  election  of  judges  by  the  people,  at 
stated  places  and  periods,  not  too  short  nor  yet 
too  long  to  enable  the  people  to  reach  and  re- 
move an  unworthy  incumbent— next  a  union  of 
equity  and  law  jurisdiction  in  the  same  court — 
third,  a  uniformity  in  the  administration  of  jus- 
tice, securing,  if  possible  the  same  decisions  of 
the  same  questions  throughout  the  state — and 
Mr.  H.  was  happy  to  say  here  in  advance  that 
the  general  plan  of  the  judiciary  committee 
corresponded  very  nearly  with  the  results  of  his 
own  previous  reflections — and  fourthly,  a  sim- 
plification of  the  practice  of  our  courts  of  law 
and  equity,  and   a  material  reduction   of  the 
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expense   of   legal    proceedings.      He   regret- 
ted  that   so  cardinal  a  measure  in  the  work 
of  reform  had    been   omitted    in  the  major  ty 
report  —  for     without    it,    he    should    regard 
any  plan,  however  wise  in   other  respects,   as 
radically  defective     The  complex  and  unwieldy 
machinery  of  our  present  forms   of  practice, 
would  crush   any  system.    Your  judges,   how- 
ever able  and  learned,  crippled   with  the  armor 
in  which  they  would  be  encased,  would  be  borne 
down  to  the   earth  by  the  weight  of  it.     These 
proceedings   must  be   simplified — the   adminis- 
tration of  justice  must  be  cheapened,  or  all  our 
efforts  would  prove   abortive.     Here  our  pre- 
sent judiciary  had  made   shipwreck.     On   this 
rock  it  had  split.     The   time   was   when  even 
these  courts,   ill  adapted  as  he   deemed  them  to 
be  to  the  ends  to  be  attained  by  such  a  course — 
the  time  was  when  they  might  have  retrieved 
their  standing  by  adopting  reforms  in  their  mode 
of  practice,  and  curtailing  their  machinery,  so 
as  to  keep  the  administration  of  justice  progres- 
sive.    In  this  way,  they  might  have  discharged 
their  duty  in  a  manner   tolerably  acceptable  to 
the  public.     No  man  had  a   higher  respect  per- 
sonally for  our  judiciary  than   himself;  no  man 
appreciated  more  highly  their   purity  of  inten- 
tion— their  judicial  acumen  and  ability;  but  he 
was  obliged  to  say  that  it  was  by  reform  here 
that  they  might  have    saved  the  system.     In 
1830,  when  the   laws  were  revised,  their  atten- 
tion was  specially  called  to  this   subject  by  the 
revisors.     The  legislature  also  g**ve  mandatory 
directions  to  the  courts,   to  this  effect — that  the 
chancellor  should  have  power  by  general  rules 
to  establish  and  alter  the  practice  of  that  court, 
in  cases  not  provided  for  by  statute,   and  at  the 
end  of  two  years  from  that  period,   and  at  the 
expiration  of  every  seven  years  thereafter,   re- 
vise the  rules  of  the  court  to  the  attainment  of 
these  improvements— the  abolition  of  bills,    an- 
swers and  other  proceedings,  expediting  the  de- 
cision of  causes,   the  diminishing  of  costs,   and 
the  remedying  of  abuses  and  imperfections,  &c, 
&c.      Mr.  H.  did  not    hesitate  to    say,     that 
odious  as  wras  the  court  of  chancery  now,   yet 
that   had   the  chancellor,  in  the   spirit  of  this 
recommendation  and  this  enactment,   pursued 
earnestly  and  diligently  the  work  of  reform  in 
the  practice  of  his  court,  we  should  have  stood 
here  to-day,  if  assembled  at  all,  (and  he  doubt- 
ed whether  we  should  have  been)  acknowledg- 
ing the  obligations  of  the  people  to  an  efficient 
court  of  chancery,  and  to  continue  it  in  our  con- 
stitution.   It  was  because  our  judiciary  were  so 
much  engaged  in  their   duties,  and  so   much 
wedded  to  their  systems,  that  they  did  not  dis- 
cover or  appreciate  the  demand   there   was   for 
that  reform.    It  was  because  they  had  slept  on 
— content  to  go  forward  in  the  same  old  beaten 
track  trodden  by  our  ancestors,  that  we  were 
brought  now  to  this  juncture  when  the  court  of 
chancery  was  about  to  be  abolished.    The  man- 
ner  in  which  the  chancellor  had  carried  out  the 
injunction  of  the  legislature  every  seven  years, 
%as  best  illlustrated  by  the  well  known  anecdote 
of  the  enquiry  of  a  professional  man  when  he 
heard  that  a  new  edition  of  the  chancellor's  rules 
was  coming  out.    He  inquired  whether  it  was 
to  be  in  one  or  two  volumes.    The  same  thing 
was,  in  a  less  degree,  true  of  the  supreme  court. 


They  too,  under  the  same  injunction,  instead  of 
making  the  practice  of  the  court  more  simple 
and  less  expensive,  it  had  only  been  rendered 
more  difficult  and  complicated.  And  hence, 
these  loud  complaints  of  the  abuses  connected 
with  our  judicial  system.  The  project  of  the 
gentleman  from  New  York  (Mr.  O'Conor)  Mr. 
H.  deemed  impracticable,  at  least  for  the  pres- 
ent— and  he  had  been  unable  to  devise  anything 
better  than  an  amendment,  which  he  intended 
to  offer — contemplating  the  election  of  a  chief 
justice  to  preside  over  the  judiciary  department, 
and  whose  duty  it  should  be  from  time  to  time, 
to  prescribe  such  rules  and  forms  of  practice  of 
the  supreme  and  subordinate  courts  as  shall  tend 
effectually  to  simplify  and  reduce  the  expense  of 
proceedings  in  those  courts.  If  danger  was  ap- 
prehended from  this  of  paralyzing  our  system 
too  much,  these  rules  might  be  submitted  for 
adoption  to  some  other  portion  of  the  judiciary, 
but  he  desired  somewhere  in  our  system  an  offi- 
cer who  should  be  alone  responsible  to  the  peo- 
ple for  a  faithful,  energetic,  persevering  reform 
in  the  practice  of  our  courts  and  the  expenses 
of  litigation.  Mr.  H.  now  passed  to  a  consi- 
deration of  the  subject  of  uniformity  of  decisions 
in  our  courts,  and  remarked  that  of  all  the  pro- 
jects submitted,  that  of  the  majority  of  the  judi- 
ciary committee  struck  him  as  best  adapted  to 
secure  that  end. 

Mr.  WORDEN  here  interposed— saying  that 
there  was  no  such  plan  before  the  Convention, 
as  that  recommended  by  a  majority  of  the  ju- 
diciary committee. 

Mr.  HARRIS  would  be  glad  to  have  the  gen- 
tleman  explain. 
Mr.  WORDEN.    I  will  at  the  proper  time. 
Mr.  HARRIS.      It  is  a  very  extraordinary 
statement.     [A  voice,  "  Jordan,  what  will  you 
say  to  that?"] 

Mr.  HARRIS.  I  do  not  understand  the  gen- 
tleman  from  Ontario.  Does  he  mean  to  say  any 
thing  affecting  my  argument? 

Mr.  WORDEN.  Yes,  sir.  That  report  n»- 
yer  did  receive  the  assent  of  a  majority  of  tht 
judiciary  committee.  The  gentleman  has  un- 
dertaken to  say  what  the  fact  was.  I  believe 
it  got  three  votes  in  committee. 

Mr.  JORDAN.  I  beg  leave  to  say  that  the 
gentleman  from  Ontario  is  entirely  mistaken. — 
Our  chairman  never  presented  a  report  as  a  ma- 
jority report,  that  was  not  so  in  point  of  fact. 

Mr.  WORDEN  did  not  hear  the  gentleman 
from  Columbia. 

Mr.  JORDAN  repeated,  and  appealed  to  Mr. 
Ruggles. 

Mr.  RUGGLES  (in  his  seat)  said  he  had 
been  looking  for  a  paper  which  he  thought  he 
had  in  his  drawer,  but  it  was  at  his  room.  He 
would  get  it  and  confront  the  gentleman  from 
Ontario. 

Mr.  WORDEN  was  understood  to  say  that 
the  gentleman  from  Columbia  from  first  to  last 
voted  against  every  proposition  in  the  report, 
and  in  favor  of  every  one  contained  in  his  (Mr. 
W.'s)  plan.  He  appealed  to  the  gentleman  from 
Essex  (Mr.  Simmons)  to  say  whether  he  was 
wrong  or  right.  Three  gentlemen  did  agree  that 
the  report  might  be  brought  in,  but  not  as  one 
to  which  they  assented.  He  had  the  report 
which  was  agreed  oa,  (holding  up  a  roll  of  pa- 
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pet,)  which  was  twice  as  long  as  the  present 
constitution  of  this  state. 

Mr.  JORDAN  regretted  that  any  gentleman 
should  take  it  on  himself  to  go  as  far  as  the 
gentleman  from  Ontario  had  done.  He  consid- 
ered it  iu  the  first  place  as  a  direct  imputation 
on  the  conduct  of  the  chairman  of  the  commit- 
tee. In  the  next  place  it  was  untrue.  [Laugh- 
ter.] Mr.  J.  did  not  know  what  the  gentleman 
meant  by  assenting  to  the  report.  If  he  meant 
that  each,  perhaps  all  of  us,  originally  had 
some  different  notions,  and  that  we  advocated 
these  views  in  committee,  then  the  gentleman 
was  right  as  to  most  of  these  propositions.  But 
the  gentleman  was  mistaken  entirely  in  saying 
that  the  gentleman  from  Columbia  (if  he  meant 
Mr.  J.)  voted  against  ail  the  propositions  in 
this  report.  He  voted  against  one  01  two,  per- 
haps more  of  them.  But  he  did  not  consider 
himself  as  so  much  wiser  than  every  body  else, 
that  they  could  not  propose  something  worthy 
of  adoption-^-and  he  did  yield  his  individual 
opinions  in  two  or  three  particulars,  to  harmo- 
nize the  views  of  the  committee — that  we  might 
bring  in  a  report.  Not  to  have  done  that,  would 
have  been  disgraceful  to  the  committee.  In  the 
end  a  majority  did  agree  to  the  report,  and  no 
doubt  our  chairman  could  show  that  iact  from 
the  journal  of  the  committee. 

Mr.  BROWN  had  a  word  to  say— and  he 
hoped  the  gentleman  from  Ontario  would  not 
leave  his  seat.  [Mr.  Worden  had  gone  from 
his  seat,  and  was  conversing  with  a  member 
in  one  of  the  aisles. — Having  returnedl  Mr.  B. 
went  on  to  say  that  this  report  was  submitted 
fourteen  days  ago.  It  had  been  treated  through- 
out as  the  report  of  the  majority  of  the  com- 
mittee, and  by  all  up  to  this  time.  The  allega- 
tion now  put  forth  by  the  gentleman  from  On- 
tario, imputed  a  direct  falsehood  to  those  who 
were  instrumental  in  bringing  it  forward.  He 
could  not  regard  it  in  any  other  light.  If  the 
gentleman  did  not  mean  it  to  be  so.  he  had  no 
more  to  say.  He  would  state  again,  that  the 
gentleman  might  understand  him — because  this 
concerned  the  respect  due  to  himself  and  others 
of  the  committee — it  concerned  the  credit  due 
to  his  honorable  friend  the  chairman  of  the  ju- 
diciary committee  and  all  the  rest  of  us — that 
he  understood  it  as  a  direct  imputation  of  false- 
hood on  our  part.  Am  I  mistaken?  asked  Mr. 
B.,  (turning  to  Mr.  Worden.) 

Mr.  WORDEN  regretted  this  sensitiveness. 
He  had  brought  forward  nothing  that  amounted 
to  a  charge  of  falsehood,  or  any  thing  else  de- 
rogatory to  the  character  of  any  gentleman  of 
the  committee.  This  report  had  been  spoken  of 
here,  time  and  time  again,  as  one  to  the  provi- 
sions of  which  the  majority  had  assented ;  and 
it  seemed  to  have  stood  before  this  body,  as  a 
report  which,  in  all  its  features  had  met  the  con- 
currence of  a  majority  of  the  committee.  Now 
he  asked  the  gentleman  from  Orange,  if  that 
was  so  ?  It  the  majority  were  understood  to  be 
pledaed  conscientiously  and  fairly  to  the  support 
of  this  plan  ?  He  asked  the  chairman  of  the 
eommittee  if  that  was  so? 

Mr.  BROWN:— I  will  answer  the  gentleman. 

Mr.  WORDEN: — In  all  its  features  and  par- 
ticulars ? 

Mr.  B&OWNj^otia  wry  partkt&ue,  MX  in 


every  slight  shade  or  section.  But  in  regard  to 
all  its  main  features,  they  were  as  much  pledged 
as  any  ten  gentlemen  could  be.  It  was  not  pos- 
sible to  form  a  plan  of  this  kind,  that  would 
command  the  assent  of  everybody,  in  all  its  de- 
tails ',  but  in  all  its  leading  features,  it  was 
agreed  to  by  a  majority.  As  Mr.  B.  stated, 
when  the  report  was  submitted,  in  all  its  essen- 
tial features,  it  commanded  the  assent  of  a  large 
majority  of  the  committee.  He  so  stated,  over 
and  over  again  j  and  now  stated  it.  On  the 
evening  when  the  report  was  adopted,  all  were 
present,  except  Mr.  Stephens,  (who  left  his  as- 
sent to  it  with  Mr.  Jordan,) — the  gentlemen 
from  Essex  and  Herkimer  did  not  assent  to  some 
portions  of  it,  and  it  was  modified,  and  as  mod- 
ified, did  command  the  assent  of  a  majority. 

Mr.  WORDEN:— Did  not  the  gentleman  him- 
self dissent,  and  did  he  not  not  consent  to  the 
plans  being  submitted,  only  on  condition  that  he 
should  have  leave  to  dissent  in  Convention  ? 

Mr.  BROWN  did  dissent  from  some  portions 
of  it. 

Mr.  PATTERSON  here  rose  holding  a  MS. 
book. 

Mr.  BROWN  (who  had  just  received  a  paper 
from  Mr.RuGGLEs)  asked  the  gentleman  to  give 
way  whilst  he  read  what  took  place. 

Mr.  PATTERSON  :  If  the  gentleman  from 
Orange  will  give  way  I  will  read  from  the  rec- 
ord. 

Mr.  WORDEN  said  he  had  the  files  also  — 
The  committee  he  said,  after  great  labor — a  la- 
bor which  he  believed  was  as  honest  and  faith- 
ful  as  ever  thirteen  gentlemen  bestowed  on  any 
subject,  went  through  with  the  various  proposi- 
tions before  them,  and  agreed  to  a  plan  in  de- 
tail, by  votes  pro  and  con.  That  plan  he  had  in 
his  hand,  with  the  exception  of  eight  or  ten  sec- 
tions— and  it  was  longer  than  the  present  con- 
stitution of  New  York.  When  the  final  ques- 
tion came  as  to  reporting  this  plan  he  did  not 
know  how  many  votes  it  got.  Weary  with  this 
plan  and  wearied  with  labor,  the  committee  fi- 
nally agreed  that  the  chairman  should  draw  a 
plan — a  plan  to  which  the  chairman  himself  dis- 
sented in  some  prominent  features,  and  that  that 
plan  should  be  treated  as  coming  from  the  com- 
mittee. At  the  same  time  every  gentleman  was 
at  liberty  to  dissent  from  it.  After  that  agree- 
ment had  been  made,  a  plan  was  handed  about 
the  house,  and  gentlemen  signed  it,  he  presumed 
with  the  understanding  that  it  should  be  pre- 
sented as  he  had  staled.  Mr.  W.  signed  it  him- 
self, with  a  qualification.  He  believed  the  re- 
port had  been  brought  forward  in  that  spirit, 
honestly  and  fairly,  by  those  who  had  brought 
it  forward.  But  it  should  admonish  these  gen- 
tlemen, and  should  have  admonished  the  gentle- 
man from  Columbia  the  other  day,  that  it  was 
not  prudent  to  be  making  insinuations  against 
other  gentlemen  on  the  committee.  As  to  the 
plan  which  Mr.  W.  had  the  honor  to  present, 
that  gentleman  voted  with  him  throughout  on 
every  essential  feature  of  it — 

The  CHAIR  interposed.  It  was  entirely  un- 
parliamentary to  refer  to  proceedings  in  com- 
mittee. It  had  never  been  done  or  heard  of 
heretofore,  any  where. 

Mr.  WORDEN  continued.  The  chairman  of 
the  committee,  had  wade  no  statement  not  com* 
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porting  with  his  high  character.  Mr.  W.  had 
no  intention  to  impeach  him  or  any  other  mem* 
her  of  the  committee.  But  he  supposed  it  was 
not  a  report  which  a  majority  of  the  committee 
assented  to. 

Mr.  PATTERSON  here  said  as  recollections 
might  vary,  he  would  read  an  extract  from  the 
journal  of  the  committee  kept  by  a  secretary 
from  the  beginning  to  the  close  of  their  labors. 
The  last  evening  the  committee  met,  it  appear- 
ed a  resolution  was  adopted  agreeing  to  the  re- 
port as  amended — ayes  9,  noes  3— Messrs.  Wor- 
den,  Kirkland  and  Bascom, voting  in  the  nega- 
tive. And  then  on  motion  of  Mr.  Brown  it  was 
resolved  that  the  chairman  present  the  report  to 
the  Convention  to-morrow  morning.  Mr.  0J- 
Conor  was  not  present  at  that  meeting. 

Mr.  O'CONOR  said  it  was  because  the  action 
of  the  committee  was  departed  from.  A  paper 
was  handed  to  him  with  seven  names  on  it,  and 
knowing  that  it  had  received  the  sanction  of  a 
majority  of  the  committee  in  private,  there  was 
of  course  no  use  in  attending  to  see  that  carried 
through. 

Mr.  BASCOM  enquired  whether,  when  the 
Vote  alluded  to  was  taken,  it  did  not  consider 
two  distinct  motions  to  reconsider,  then  on  the 
table— one  of  them  relating  to  the  number  of 
courts,  and  the  other  in  relation  to  the  election 
of  judges? 

Mr.  PATTERSON  said  it  was  true  that  at 
some  former  meeting  the  committee  agreed  to 
have  two  courts.  But  two  of  those  stated  that 
they  voted  under  a  misapprehension.  As  to  the 
report  containing  42  sections,  it  was  true  that 
there  was  such  a  report  drawn  up  ;  but  that 
was  twice  lost  by  a  tie  vote.  After  that,  the 
Chairman  went  to  work  and  drew  up  a  report, 
leaving  out  the  objectionable  sections  of  that 
report,  and  for  this  he  had  Mr.  P.'s  hearty 
thanks.  One  proposition  in  it  varied  from  the 
original — but  the  majority  voted  for  it.  Mr.  P. 
voted  against  it,  but  agreed  to  the  report  as  a 
whole— the  understanding  being  that  we  could 
vote  as  we  pleased  in  convention.  But  the 
whole  was  agreed  to  by  ayes  and  noes  as  it 
stood  on  record. 

Mr.  BROWN  had  a  word  of  explanation  in 
regard  to  the  paper  circulated  in  the  House  be- 
fore the  last  meeting  of  the  committee.  There 
was  great  aprehension  that  we  should  be  able 
to  agree  on  nothing.  The  gentleman  from  New 
York  (Mr.  O'Oonor)  could  not  from  his  posi- 
tion very  well  recede.  Under  these  circum- 
stances, it  was  agreed  that  no  effort  should  be 
made  to  frame  a  report  which  should  command 
the  assent  of  the  majority,  and  the  gentlemen 
from  Columbia  and  Dutchess  met  at  his  room, 
drew  up  this  report,  and  it  was  circulated  here, 
seven  of  the  committee  signing  it.  At  the  meet- 
ing that  evening  it  was  remodelled  to  suit  the 
taste  of  the  gentlemen  from  Herkimer  and  Es- 
sex, and  adopted  distinctly,  by  a  vote  of  9  to  3. 
It  was  as  legitimate  and  fair  a  report  as  ever 
came  before  such  a  body. 

Mr.  SIMMONS  said  this  was  the  first  he  had 
ever  heard  of  a  paper  being  circulated  for  sig- 
natures— but  went  on  to  say,  that,  whilst  every 
thing  in  the  report  was  adopted  by  a  majority, 
it  was  not  by  a  majority  constituted  of  the  same 
persons— that  when  a  motion  was  made  that 


\  the  chairman  present  the  report,  Mr.  Wo*i>tlr 
J  objected— that  the  question  should  be  on  agree- 
ing to  it — that  but  two  or  three  would  agree  to 
it,  though  the  committee  were  willing  to  have  it 
reported,  for  the  purpose  of  having  something 
before  the  body  to  act  upon.  From  that  time 
there  was  a  good  deal  of  difficulty.  The  Chair- 
man  had  a  great  responsibility  thrown  upon 
him  ;  and  Mr.  S.  must  give  him  the  credit  of  ex- 
hibiting in  as  high  a  degree  the  virtues  of  Chris* 
tian  patience  and  fortitude,  as  he  ever  knew.— 
After  a  while,  an  abridgement  of  the  work  at 
large  was  presented  ;  and  he  understood  then, 
as  now,  that  a  majority  of  the  committee  were 
in  favor  of  the  substantial  things  in  the  report  j 
but  that  it  was  not  expected  of  us,  any  more 
than  of  other  committees,  that  every  gentleman 
who  assented  to  it  would  not  be  at  liberty  to 
approve  or  dissent  from  it  in  Convention.  He 
defined  his  position  wrhen  it  came  in.  Some  ap- 
proved it  more  fully  than  others.  In  one  sense, 
the  report  never  was  agreed  to  by  a  majority — 
but  essentially  it  was  agreed  to. 

Mr.  WORDEN  hoped  the  gentlemen  from 
Dutchess  and  Orange  understood  him  precisely 
as  the  gentleman  from  Essex  said — that  each 
one  in  committee,  reserved  to  himself  the  right 
to  oppose  such  parts  of  it  as  he  saw  fit — and  al- 
most every  gentleman  expressed  a  dissent  to 
some  part  of  it — 

Mr.  RUGGLES:  (In  his  seat.)  That  will 
not  do  Mr.  Worden. 

Mr.  WORDEN:  Is  the  gentleman  from  Essex 
risht? 

Mr.  RUGGLES:  Entirely  right  as  regards 
himself. 

Mr.  WORDEN  intended  to  convey  the  same 
idea  that  the  gentleman  from  Essex  did— and  he 
begged  here  to  say  that  this  plan  if  adopted  in 
toto,  as  it  now  stood,  would  not  be  a  bad  one, 
but  an  improvement  on  the  old  one. 

Mr.  HARRIS  now  resumed  and  concluded — 
saying  that  after  what  had  passed,  he  should 
call  the  report,  by  way  of  designation,  the  ma- 
jority report.  He  went  on  to  approve  warmly 
of  the  plan  of  having  a  large  number  of  judges- 
all  of  equal  grade,  visiting  every  portion  of  the 
state — as  the  one  best  adapted  to  secure  uni- 
formity of  decisions,  and  a  prompt  administra- 
tion of  justice.  He  cited  the  opinion  of  Judge 
Parker  (to  whom  he  paid  the  compliment  of 
having  discharged  the  duties  of  his  station  more 
to  the  acceptance  of  the  public  than  any  of  his 
predecessors),  as  to  the  ability  of  a  judge  to 
discharge  the  circuit  duties  that  would  fall  upon 
him  under  this  system,-  saying  that  it  was  high- 
ly satisfactory,  and  confirmed  his  own  previous 
impressions  of  the  practical  working  of  the  sys- 
tem. He  expressed  his  approval  also  of 
that  portion  of  the  plan  which  required 
the  judges  to  do  circuit  duty,  and  which 
formed  the  court  of  appeals  of  judges  who 
had  had  six  years  service  at  the  circuit. 
These  trials  also  by  a  judge  of  the  highest 
court  would  tend  to  diminish  litigation.  From 
the  best  reflection  he  had  been  able  to  give  "ta 
the  majority  report,  he  was  satisfied  that  it  was 
substantially  the  best— and  that  under  a  proper 
simplification  of  practice,  it  would  prove  th« 
best  system  which  this  state  or  Union  ever  sa  W 
The  feature  of  electing  judges  he  also  regarded 
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as  an  experiment  that  might  be  safely  tried,  and 
he  quoted  at  some  length  from  the  opinions  of 
prominent  members  of  the  Convention  of  1821, 
and  adverted  to  the  experience  under  the  change 
made  in  regard  to  electing  justices  of  the  peace 
— to  show  how  utterly  groundless  were  the  fears 
then  expressed.  And  in  reference  to  the  allu- 
sions made  to  this  section  of  the  state,  and  to 
the  local  excitement  which  had  pervaded  it  and 
still  did,  Mr.  H.  said  gentlemen  need  entertain 
no  fears  on  that  score.  H>  had  the  concious- 
ness  of  knowing  that  to  a  considerable  extent 
he  enjoyed  the  confidence  of  this  infected  dis- 
trict, as  gentlemen  would  have  it — and  yet  he 
would  scarcely  venture  to  accept  a  nomination 


for  judge  in  this  district  against  the  present  dis- 
trict  judge  (Parker,)  who  had  presided  upon 
the  trials  that  had  grown  out  of  this  excitement, 
and  had  sent  scores  of  those  implicated  to  pris- 
on. So  ably  and  impartially  had  that  officer 
conducted  himself  throughout,  and  so  entirely 
to  the  satisfaction  of  this  whole  people  had  he 
discharged  his  responsible  duties,  that  he  ven- 
tured to  say  no  man  among  us  could  successfully 
stand  a  canvass  with  him  for  the  office  of  judge 
of  the  supreme  court.    Mr.  H.  having  closed, 

Mr.  MORRIS  obtained  the  floor,  and  the 
committee  rose. 

Adj.  to  9  o'clock  to-morrow  morning. 


SATURDAY,  AUGUST  14. 


Prayer  by  the  Rev.  Mr.  Rawson. 

Mr.  Green  presented  the  petition  of  six  la- 
dies of  Jefferson  county  in  favor  of  u  woman's 
rights,"  which,  on  his  motion,  was  read  and  re- 
ferred to  the  committee  of  the  whole  having  in 
charge  the  report  of  committee  No.  four. 

The  PRESIDENT  presented  a  report  from 
the  clerk  of  the  second  circuit  in  relation  to  the 
sale  of  infants'  estates,  which   was  referred   to 
the  select  committee  of  five  to  abstract. 
THE  JUDICIARY 

The  Convention  then  went  into  committee  of 
the  whole,  Mr.  CAMBRELENG  in  the  chair, 
on  the  reports  of  the  judiciary  committee. 

Mr.  MORRIS  resumed  the  debate,  and  pro- 
ceeded to  give  a  general  statement  of  his  views 
of  the  system  he  should  prefer.  Believing  that 
they  should  commence  at  the  source,  and  thence 
rise,  he  began  by  noticing  the  organization  of 
towns  and  of  the  justices  courts  therein  estab- 
lished. A  less  number  of  justices  courts,  he 
was  of  opinion,  would  be  advisable.  He  illus- 
trated his  position  by  detailing  the  system  as  it 
exists  in  New  York  city,  where  an  immense 
business  was  done  both  in  the  number  of  cases 
and  the  amounts  involved.  There  the  justice 
was  remunerated  by  a  salary,  all  fees  being 
paid  into  the  county  treasury,  and  therefore  his 
cupidity  was  not  excited.  In  the  rural  districts, 
of  which  there  are  two  in  New  York,  the  jus- 
tices receive  fees.  While  the  salaried  justices 
have  few  appeals  from  their  decisions,  notwith- 
standing the  great  amount  disposed  of  by  them, 
the  rural  justices'  decisions  are  often  appealed 
from;  certioraris  are  very  numerous,  and  their 
decisions,  unlike  the  decisions  of  the  salaried 
justices,  are  very  often  reversed.  He  next  pro- 
ceeded to  notice  the  system  as  it  existed  in  the 
rural  counties,  and  suggested  that  in  each  town 
in  the  county  there  should  be  a  town  location 
for  the  preservation  of  the  records,  which  are 
now  insecurely  kept.  He  also  recommended 
that  the  town  clerks  should  be  clerks  of  justi- 
ces' courts,  should  issue  precepts,  &c. ,  and  that 
the  justices  should  alternate  in  the  trial  of 
causes,  the  trials  to  take  place  at  the  court 
house,  instead  of  taking  the  jury  to  a  bar-room. 
Having  disposed  of  the  town  organizations,  he 
proceeded  to  notice  that  of  the  counties.  He 
proposed  to  have  a  presiding  justice  of  the 


county,  who  shall  be  the  surrogate,  and  who 
shall  have  associated  with  him  the  justices,  al- 
ternately, to  dispose  of  the  business  that  shall 
come  up  from  the  justices'  courts,  and  other 
matters  that  might  devolve  on  that  court.  He 
proposed  to  give  that  court  power  to  dispose  of 
certioraris,  and  to  give  it  general  sessions'  juris- 
diction. He  preferred  certioraris  to  appeals,  for 
which  he  gave  his  reasons.  The  next  organi- 
zation which  he  proposed  was  the  supreme 
court.  He  saw  no  reason  for  any  intermediate 
tribunals,  but  many  advantages  in  dispensing 
with  them.  He  was  also  desirous  to  see  a  per- 
fect union  of  law  and  equity.  He  would  dis- 
pense with  the  legal  ficiions  now  resorted  to, 
and  have  the  real  parties  before  the  court.  He 
was  opposed  to  giving  the  legislature  power  to 
establish  inferior  tribunals,  for  he  would  not 
have  these  tribunals  from  which  there  shall  be 
incessant  appeals-  If  the  courts  are  insuffi- 
cient, let  the  legislature  add  to  the  strength  of 
the  courts,  but  not  create  others.  He  was  in 
favor  of  the  election  of  the  judges  by  the  people, 
either  in  districts  or  by  general  ticket.  The  su- 
preme court  judges  he  would  elect  by  general 
ticket,  from  the  particular  district  in  which  each 
one  was  to  serve.  Such  was  the  outline  of  his 
views  on  the  subject. 

Mr.  W.  B.  WRIGHT  said  it  had  been  truly 
remarked,  in  the  progress  of  this  debate,  that 
amongst  the  leading  causes  that  originated  this 
Convention,  was  the  imperious  necessity  of  ju- 
dicial reform.  He  would  go  farther,  and  assert 
that  a  reform  in  the  judiciary  was,  immeasura- 
bly, the  most  prominent  of  the  expected  bene- 
fits to  be  secured.  Whatever  portion  of  time, 
therefore,  (said  Mr.  W.)  we  shall  bestow  upon 
the  discussion  of  this  grave  and  important  sub- 
ject  (ever  keeping  in  mind  that  our  session  must 
necessarily  terminate  by  the  first  of  October 
next,)  will  not  be  wasted,-  nor  will  it  be  so  re- 
garded by  those  whom  we  represent.  The  peo- 
ple expect  that  upon  this  subject,  more  than 
upon  all  others,  there  shall  be  a  full,  frank  and 
liberal  exchange  of  sentiment,  and  that  we  shall 
approach  it,  not  in  the  spirit  of  professional  sel- 
fishness,  nor  with  contracted  views  of  hostility 
towards  an  enlightened  class  of  our  fellow  citi- 
zens, but  with  minds  enlarged  and  liberalized, 
and  elevated  above  the  influences  of  the  meaner 
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passions  that  cling  to  man  in  his  best  estate. — 
In  a  matter  that  so  deeply  and  vitally  concerns 
not  only  the  rights  of  property,  but  the  liberty, 
aye,  the  life  of  the  citizen,  there  should  be  no 
sordid  interests  or  narrow  sectional  prejudices 
to  subserve.  If  he  knew  his  own  heart,  although 
an  humble  member  of  the  legal  profession,  he 
could  not  be  controlled  in  the  discussion  and  set- 
tlement of  this  important  subject  by  any  motives 
of  self-interest,  or  by  any  other  motives  save 
those  which  regard  the  promotion  of  the  public 
good ,-  and  whilst  he  might  be  permitted  per- 
haps egotistically,  to  say  this  of  himself,  he 
cheerfully  embraced  the  occasion  to  declare  this 
solemn  conviction  of  his  mind,  that  there  was 
not  in  this  chamber  or  out  of  it,  an  enlightened 
an  1  high-minded  member  of  that  profession  to 
which  he  esteemed  it  an  honor  to  be  attached, 
who  could  be  prompted  by  avarice  or  cupidity 
or  selfishness,  to  desire  that  the  action  of  the 
Convention,  on  this  momentous  subject, should  be 
of  such  a  character  as  that  the  public  interests 
would  not  be  fully  subserved.  Believing  this. 
he  deeply  regretted  that  here  and  elsewhere,  a 
few  individuals  should  be  found  to  lend  them- 
selves to  the  illiberal  task  of  exciting  public  pre- 
judice and  hostility  against  a  numerous  and  re- 
spected class  of  citizens — of  arraying  what  they 
denominate  laymen  against  those  pursuing  an 
honorable  and  dignified  profession,-  but  whilst 
he  regretted  this,  he  rejoiced  in  the  conviction 
that  the  illiberality  was  confined  within  extreme- 
ly narrow  limits,  and  that  there  was  too  much 
of  magnanimity  and  intelligence  pervading  the 
masses  of  this  great  state,  to  denounce  an  en- 
tire profession,  because  forsooth  a  few  unwor- 
thy members — not  lawyers,  in  the  just  sense  of 
the  term;  for  that  man  whose  mind  is  deeply 
imbued  with  the  cardinal  rules  of  law,  that  are 
but  the  immutable  principles  of  ethics  and  truth, 
can  scarcely  be  otherwise  than  upright  and  hon- 
orable in  his  relations  with  men — because  these 
pettifoggers,  as  they  may  be  properly  called, 
taking  advantage  of  the  eminence  of  their  posi- 
tion, have  at  times  abused  the  public  confidence. 
But  there  was  another  circumstance  that  had 
transpired  in  this  debate,  that  he  still  more  deep- 
ly regretted.  It  was  that  gentlemen  attached  to 
the  legal  profession — holding  somewhat  of  an 
elevated  rank  in  it — should  possibly  to  subserve 
ulterior  ends,  descend  to  the  task  of  giving 
something  of  form  and  shape  to  the  misty,  un- 
defined, unshapen  prejudices  that  it  may  be 
supposed  possess  the  minds  of  a  small  part  of 
the  community,  arising  as  he  insisted  wholly 
from  the  unworthy  practice  of  the  professional 
charlatans  to  whom  he  had  alluded.  Are 
not  these  gentlemen  aware  (said  Mr.  W.) 
that  it  is  a  characteristic  of  prejudice  to 
grow  and  expand,  and  to  seize  upon  sophistry 
with  a  zest  outstripping  that  with  which  it  seizes 
upon  truth?  Sir,  our  constituents  expect  that 
we  shall  approach  and  discuss  this  deeply  inter- 
esting subject,  divested  of  all  prejudice  against 
caste  or  profession — divested  of  all  professional 
selfishness — with  no  narrow  views  of  hostility 
to  this  or  that  class  of  citizens — with  no  hidden 
purpose  of  elevating  or  prostrating,  by  our  ac- 
tion, any  profession  ;  but  with  the  single  object 
of  constructing  a  judicial  system,  by  and  through 
which  the  law  may  be  administered,  and  justice 
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dispensed,  efficiently,  speedily  and  economical- 
ly. Nor  is  it  expected  that  we  shall  take  upon 
ourselves  «he  grave  duty  of  codifying  the  laws, 
or  of  abrogating,  so  far  as  applies  to  our  own 
state,  either  the  common  or  the  civil  law,  or  of 
maturing  any  system  of  jurisprudence  that  shall 
amalgamate  or  blend  them  together.  This  cod- 
ification would  be  the  labor  of  months,  nay,  of 
years,  rather  than  of  days  allotted  to  our  ses- 
sion— if  indeed  it  could  ever  be  successfully  ac- 
complished. But  he  begged  leave  here  to  re- 
mark, that  the  intimation  thrown  out  that  in  this 
state,  now  or  hereafter,  the  common  law  may 
be  in  jeopardy — that  it  may  be  supplanted  by  an 
imperial  code,  originating  in  the  despotic  ages 
of  the  Roman  empire,  and  that  now  measurably 
supposes  "  a  discretion  in  the  judge,  which  is 
the  law  of  tyrants" — had  filled  his  mind  with 
alarm;  and  he  was  sure  that  the  carrying  out  of 
such  a  project,  should  the  thought  emanate 
here,  wrould  induce  the  people  to  lament,  for  all 
future  time,  the  call  and  assembling  of  this  Con- 
vention. He  took  the  occasion  to  say  that  he 
was  opposed  to  any  judicial  sjstem  which  con- 
complated  even  remotely  the  abrogation  of  the 
common  law.  What  is  the  common  law  ?  A 
system  of  principles  and  precepts,  founded  in 
reason  and  truth,  reduced  to  order  by  the  wis- 
dom of  ages,  that  justice  may  be  administered 
by  unchanging  rules,  not  to  the  distinguished 
and  the  great  alone,  but  to  all  mankind.  It  had 
contributed  more  to  the  promotion  of  human 
liberty — more  to  the  elevation  of  the  masses  in 
the  scale  of  political  and  social  existence — than 
probably  all  other  influences  combined.  Why 
is  it  that  in  the  old  world,  rational  liberty  exist? 
only  with  the  masses  of  England — that  property 
and  life  are  secure  ?  Because  of  the  benign  and 
blessed  influences  of  the  common  law.  Why  is 
it  that  dignity  and  public  confidence  have  been 
largely  imparted  to  the  higher  courts  of  this 
state  ?  Because  justice  has  been  diligently  and 
faithfully  meted  out  through  the  prescribed 
forms,  and  upon  the  principles  of  the  common 
law.  True,  that  in  those  forms  there  are  de. 
fects — palpable,  glaring  defects.  These  may 
and  should  be  remedied.  There  are  what  ap- 
pears to  us  now,  absurdities,  that  may  be  re- 
moved. But,  in  the  language  of  an  eminent 
British  civilian,  which  he  begsed  leave  to  quote, 
"  Notwithstanding  the  rudeness  and  defects  of 
the  common  law,  we  should  ever  remember  its 
favor  to  personal  liberty,  and  its  aimirable  ma- 
chinery for  separating  law  and  fact,  and  assign- 
ing each  to  a  distinct  tribunal  ;  wherein  it  ex- 
cels all  other  systems  of  jurisprudence  that  have 
appeared."  It  should  be  the  task  of  the  present 
day  to  render  that  machinery  less  complicated  ; 
not  to  utterly  demolish  it.  But  enough  on  this 
point.  He  could  not  suffer  the  occasion  to  pass 
without  entering  his  solemn  and  deliberate 
protest,  at  the  threshold,  against  any  attempt  to 
overshadow  the  common  law  by  any  other  sys- 
tem of  jurisprudence.  It  has  been  (said  Mr. 
W.)  well  remarked,  that  in  organizing  u  judi- 
cial system — or  rather  in  constructing  the  frame 
work,  as  little  else  can  be  done  by  constitutional 
provision, — we  should  first  ascertain  the  defects 
of  the  existing  one  ;  lor  after  all,  our  duty  is  not 
to  construct  a  system,  fanciful  and  untried  in  all 
its  parts,  but  to  remedy  defects  which  experience 
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has  shewn  in  that  which  exists.  Many  of  these 
defects  are  apparent- — they  are  as  familiar  to 
lay  as  professional  men, — and  any  plan,  there- 
fore, which  it  is  thought  will  most  effectually 
remedy  them,  should  address  itself  to  our  favor- 
able consideration.  He  proposed  briefly  to 
glance  at  some  of  these  defects,  with  the  view 
of  ascertaining  whether,  by  the  plan  proposed 
by  the  majority  of  the  judiciary  committee,  they 
would  probably  be  obviated.  In  the  first  place 
(said  Mr.  W.)  a  radical  defect  in  the  present 
system  is,  that,  by  its  organization,  neither  suit- 
ors nor  the  public  have  that  confidence  in  the  in- 
ferior courts  of  record  which  is  absolutely  ne- 
cessary for  the  effective,  expeditious  and  econo- 
mical working  of  the  system.  Hence  expense 
and  delay  have,  in  some  degree,  their  origin  in 
this  source.  Were  this  confidence  fully  extend- 
ed to  one  court  of  original  jurisdiction,  it  reqires 
little  sagacity  to  foresee  that  much  of  delay  and 
expense,  at  present  incident  to  a  suit  at  law, 
would  be  avoided.  Could  the  suitor  entertain 
entire  confidence  in  the  capacity  and  integrity 
of  the  judge  that  first  tries  his  cause — could  he 
feel  that  his  case  had,  at  the  outset,  been  cor- 
rectly and  fairly  adjudicated — there  would  be 
an  absence  of  motive  and  desire  to  encourage 
appellate  jurisdiction.  By  our  present  system, 
not  only  suitors  but  the  public  have  lost  all  con- 
fidence in  these  inferior  courts.  With  a  very 
few  honorable  exceptions,  alluded  to  yesterday 
by  the  gentleman  from  Erie,  (Mr.  Stow,)  our 
courts  of  common  pleas  have  become  a  by- word 
of  reproach  throughout  the  state.  No  person 
has  any  confidence  in  them,  and  least  of  all  the 
legal  profession.  As  has  been  truly  said,  the 
profession  will  not,  nor  cannot  promise  success 
to  a  client,  however  strong  his  case  may  be,  who 
seeks  his  remedy,  or  looks  for  justice  through 
the  medium  of  a  court  of  common  pleas.  Hence 
it  is  that  much  of  the  business  that  now  crowds 
our  appellate  courts,  has  its  origin  in,  or  has 
necessarily  passed  through,  the  common  pleas. 
The  causes  of  this  want  of  confidence  are  appa- 
rent. The  judges  know  little  of  the  elements, 
much  less  of  the  practice  of  the  law  ; — they  are 
unfitted  by  their  ordinary  avocations  to  correctly 
discharge  the  grave  duty  thrown  upon  them, 
(their  slender  and  insufficient  compensation  not 
justifying  the  devotion  of  any  portion  of  their 
time,  off  the  bench,  to  legal  studies) — and  so 
far  as  experience  had  enabled  him  to  form  a 
conclusion,  their  decisions  are  more  frequently 
the  offspring  of  impulse  and  prejudice  than  of 
deliberation  and  enlightened  reason.  Besides, 
they  are,  to  a  great  extent,  partisan  judges, 
owing  no  responsibility  to  the  people — they  are 
sometimes  appointed  more  to  subserve  partizan 
than  judicial  purposes,  and  there  have  been  cases 
where  from  the  fact  that  they  owed  their  selec- 
tion, not  to  their  own  merit,  but  to  the  influence 
of  one  member  of  the  bar,  they  have  become 
his  willing  creatures.  Now,  can  it  be  won- 
dered at  that  there  should  be  so  little  of  public 
confidence  reposed  in  these  tribunals  ?  Should  it 
be  a  surprising  matter  that  the  calendars  of  your 
supreme  court  are  lumbered  up  with  cases  that 
have  originated  in  or  passed  through  the  com- 
mon pleas?  But  there  are  other  circumstances 
connected  with  this  common  pleas  tribunal  that 
tend  to  bring  the  entire  administration  of  law 


into  disrepute,  and  load  the  people  with  unne- 
cessary and  oppressive  burdens.  When  we 
speak  of  delay  and  expense  to  suitors,  who  are 
compelled  in  many  cases,  by  statute,  to  pass 
through  this  court,  it  is  only  of  those  who  have 
the  pecuniary  ability  to  resort  to  appellate  jur- 
isdictions. But  to  those  with  limited  means, not 
only  is  there  no  redress,  but  the  law  erroneous- 
ly administered,  addresses  itself  neither  to  the 
reason  nor  the  respect  of  the  citizen.  Again,  this 
court  so  inefficient  and  unpopular,  so  destruc- 
tive, at  times,  of  the  ends  of  justice  and  of  law, 
costs  more  to  the  people  of  this  state  than  all 
your  other  courts  of  record  of  every  grade. — 
Yet  there  are  gentlemen  upon  this  floor  disposed 
to  continue  in  some  way,  this  onerous  and  odious 
system.  The  gentleman  from  Oneida,  (Mr. 
Kirkland,)  not  now  in  his  seat,  stated  the  oth- 
er day,  in  a  very  able  exposition  of  his  views 
upon  judicial  reform,  that  he  did  not  believe  that 
the  people  were  prepared  to  give  up  their  coun- 
ty courts — their  domestic  tribunals — that  a  vast 
amount  of  business  was  done  in  them — and  he 
proposed  in  his  plan  to  confer  additional  pow- 
ers, that  of  surrogate,  upon  their  chief  officer. 
Now,  said  Mr.  W.,  let  me  say  to  any  gentleman 
who  coincides  in  opinion  with  the  gentleman 
from  Oneida,  that  he  widely  mistakes  the  pub- 
lic sentiment  on  this  subject.  Eight-tenths  of 
the  people  of  this  great  state,  could  they  vote  on 
that  distinct  question,  would  wait  eagerly  and 
impatiently  for  the  opportunity  to  forever  blot 
out  these  "  domestic  tribunals"  from  our  system 
of  jurisprudence.  Is  it  any  reason  because  the 
legislature  has  imposed  upon  these  courts  mul- 
tifarious duties,  rarely  performed,  but  if  per- 
formed, in  many  cases,  erroneously  or  imper- 
fectly, that  they  should  be  continued?  Cannot 
these  duties  be  transferred  to  other  officers,  or 
other  tribunals,  where  they  may  be  more  ef- 
fectively exercised?  Certainly,  gentlemen  can- 
not fail  to  see  how  easily  this  may  be  accom- 
plished. Of  these  duties  the  attention  of  the 
committee  has  been  particularly  drawn  to  the 
powers  now  exercised  by  the  common  pleas 
judges  on  appeals  from  the  orders  of  commis- 
sioners of  highways,  and  it  has  been  rather  sig- 
nificantly asked,  where  this  power  would  be 
lodged?  The  case  (said  Mr.  W.)  cannot  be  re- 
garded as  a  fortunate  one,  as  in  his  judgment, 
should  the  court  be  continued  it  should  be  forth- 
with disburthened  of  th'  duty.  Were  it  intend- 
ed to  bring  a  court  into  public  disrespect,  proba- 
bly no  more  successful  mode  could  be  devised 
than  to  charge  its  judges  with  the  power  of 
itinerating  from  town  to  town  of  a  county  to  set- 
tle disputed  questions  in  relation  to  the  location 
of  a  district  road  !  Some  gentlemen  have  said 
that  they  would  continue  the  county  courts  for 
the  purpose  of  hearing  certioraris  and  appeals, 
and  doing  the  minor  business.  The  bulk  of  the 
business  they  now  do  is  of  this  character  ;  and 
to  continue  these  powers  in  their  hands  would 
be,  in  effect,  a  continuance  of  the  old  system.-— 
Now,  sir,  the  majority  report  of  the  judiciary 
committee  proposes  to  abolish  these  inferior 
and  inefficient  courts  of  record  and  to  bring 
near  to  the  people  in  the  shape  of  a  court  of 
original  jurisdiction  one  that  shall  be  uniform, effi- 
cient, enlightened, and  which  will  commend  itself 
to  public  confidence— it  proposes  that  the  law 


483 


shall  be  administered,  at  the  threshhold,  in  such  a 
way  as  shall  command  popular  respect,  and  sub- 
serve public  justice — the  end  of  all  judicial  ad- 
ministration.    In  this  respect  it  commanded  his 
cordial   approbation,    and  the  great    principle 
which  it  established  should  receive  his  hearty 
support.     It  would  go  far  to  restore  public  con- 
fidence in  our  courts  for  the  trial  of  issues  of 
fact,  and  in  proportion  as  that  confidence  should 
be  entertained,  would  expensive,  protracted  liti- 
gation cease.  Another  of  the  defects  of  the  pres- 
ent system  (said  Mr.W.)  is  the  expense  and  ne- 
cessary delay  incurred  by  suitors  and  the  pub- 
lic.    The  principal  causes  of  these  evils,  in  the 
higher  courts,  may  be  found  in  the  inadequacy 
of  the  judicial  force,  and  the  multiplication  of  ap- 
pellate courts.  It  is  not  in  the  possibility  of  things 
thatthreemen — nay,  that  ten  men — should  dis- 
charge the  vast  legal  duty  thrown  upon  them  by 
the  present  system, or  that  one  man, with  original 
and  appellate  jurisdiction,  should  accomplish  the 
equity  labor  of  this  wealthy  and  populous  state. 
Hence  causes   have  accumulated    by  hundreds 
upon  the  calendars  of  your  courts,   only  to  be 
finally  disposed  of  after  years  of  delay,  and  a 
large  expenditure  of  means,  by  the  public  and 
litigant  parties.     It  is  not  the  delay  and  expense 
of  bringing  a  cause  to  issue  and   trying  it  in  a 
court  of  original  jurisdiction,  that  have  called 
forth  the  loudest  complaint — it  is  because  when 
a  man  gets  into  court  there  is  no  certainty  that 
he  will  get  out  of  it  in  an  ordinary  life  time,  and 
should  he  succeed,  there  is  something  of  a  cer- 
tainty that  the  expenses  of  protracted  litigation 
will  have  sensibly  impaired  his  fortune.     Now 
it  would  seem  a  simple  matter  to  remedy  these 
defects.     Yet,  under  the  present  system    they 
could  not  be  wholly  remedied  by  an  increase  of 
judicial  force  in  the  higher  courts,  even  though 
that  force  were  distributed  into  sections  through- 
out the  state.     Something  more  must  be  done, 
and  that  the   majority  report   proposes  to   do, 
viz  :  to  diminish  the  number  of  the   appellate 
courts,  and  if  he  might   be  permitted  to  use  a 
vulgar  phrase  in  illustration  to  place  the  courts 
"  the  right  end  foremost."    In  his  judgment  the 
present  system  invited  litigation,  and  encouraged 
delay  and  expense  in  the  administration  of  the 
law,  without  benefitting  the  public,  the    suitor, 
the  lawyer, nor  any  one  else  but  those  who  sub- 
sist upon  the  "  spoils  of  office."     There  is  a  class 
of  men  in  all  communities,   who,  if  you  had  a 
dozen  appellate  courts, would  not  be  content  un- 
til they  had  each  been  resorted   to.     Again,  we 
commence  a  suit  now  in  a  court  having  the  least 
of  legal  capacity  or  public  confidence — the  next 
step  brings  us  nearer  to  that  which  is  desirable 
in  a  court— and   after  one  or  two   further  steps 
we  reach  that  judicial  tribunal,  where,  from  its 
exalted  character  and  the  capacity  of  its  mem- 
bers, public   confidence  centres.     Now  so  long 
as  there  is  a  want  of  confidence,  even  slightly, 
in  these  intermediate  courts,  tbere  is  a  tendency 
in  the  human  mind  to  reach  forward  to  that  tri- 
bunal, where  full  confidence  is  reposed.     But 
should  we  by  any  system  reverse  this  order  of 
things — send  into  our  counties  to  exercise  sole  & 
original  jurisdiction,  judges,  who  from  their  ex- 
alted character  and  acknowledged   ability,  and 
dispossessed  as  they  necessarily  must  be  of  local 
feeling  or  prejucfcce-~-shail  command  public  res- 


pect and  confidence  at  the  outset — multiply  their 
numbers  so  that  the  business  may  not  only  be 
correctly  but  expeditiously  performed — let  the 
nisi  prius  and  banc  courts  be  held  by  the  same 
individuals — organize  but  one  appellate  court  for 
the  correction  of   errors — and  he  believed  that 
neither  the  public,  nor  the  professional  man, 
nor  the  suitor  would  have  reasonable  cause  to 
complain  of  delay  or  expense  in  the  administra- 
tion of  law    or   equity.    The  majority  report 
contemplates  the  carrying  out  of  these  leading 
principles.     The   only  doubt  on  his  mind  had 
been  whether  the  force  proposed  would  be  ade- 
quate to  the  expeditious  discharge  of  the  vast 
and  constantly  accumulating  judicial  business  of 
the  state.     The  interesting  and  admirable  state- 
ment of  the  honorable  chairman  of  the  judiciary 
committee   had  satisfied   him  upon  this  point. 
But  if   the   force   was   deemed  inadequate  he 
would  increase  it  now  :  for  he  was  wholly  op- 
posed to  conferring  authority  upon  the   legisla- 
ture to   establish  inferior  courts   of  civil  juris- 
diction.    If  this  power  should  be  conferred,  he 
had  a  dread  that  hereafter,  in   some  unlucky 
hour,  something  like  our  present  common  pleas 
system  might  be  fastened,  for  evil,  on  the  state. 
Another  defect  in  our  judicial  system  seemed  to 
him  in  having,  in  the   same  court,  one  class  of 
judges  sitting  in  banc  and  another  at  nisi  prius. 
The  admirable  working  of  our  judicial  system, 
prior  to  1821  when  the  judges  of  the  Supreme 
Court  sat  in  banc  and  at  nisi  prius,  appeals  with 
peculiar  force  after  an  experience  ot  twenty-five 
years  under  the  present  system.     It  is  certainly 
important  to  the  suitor  that  he  should  have  a 
judge  to  try  his  cause  who  may  afterwards  sit 
in  banc  with  others  to  review  the  case  •  and  it  is 
important  to   the  judge  that   he    should  mingle 
with  the  people,  acquire  their  confidence,  consi- 
der himself  as  one  of  the  millions  embarked  in 
the  great  vessel  of  state,  instead   of    shutting 
himself  out  from  intercourse  and  fellowship  with 
the  masses.  Thisdefectthe  majority  report  pro- 
poses to  correct.     Another  defect   is,  that  the 
mode  of  the  appointment  of  the  Judges,  and  the 
tenure  of  the  Judicial  office  rendered  them  not 
only  independent  of,  but  wholly  irresponsible  to 
the  people.     With  the  exception  of  Justices  of 
the  Peace  our  judicial  force  is  created  by  a  cen- 
tral power,  and  the  tenure  of  office  of  the  Judg- 
es of  the  Supreme  court,  Circuit  Judges  and  the 
Chancellor  is,  in  effect,  for  life.     The  result  is, 
that  there  has  grown  up  in  this  State,  what  may 
be  denominated  a  judicial  aristocracy,  feeling  no 
responsibility  to  the  primary  source  of  all  pow- 
er.    The   evils  growing  out  of  such  a  system 
have  struck  each  member  of  the  Judiciary  com- 
mittee with  more  or  less  force.     All  agree  upon 
remedying  the   evils  in  part — all  recommend  a 
diminution  of  the   term — all  are  not  disposed 
however,  to  go  the  length  of  directly  entrusting 
the  people  with  the  election  of  the  Judiciary. — 
What  are  the  objections  to  entrusting  them  with 
the  power?     In  his  opinion  they  were  exceed- 
ingly specious,  and  not  sustained  by  experience. 
The  gentleman  from  Albany  (Mr.  Harris)  yes- 
terday    ably   demonstrated   this  truth.       It    is 
said  that  the  judiciary  should  not  be  subjected 
to  popular   excitement  or  partizan  iufluence. — 
Under  the  plan  proposed  by  the  majority  of  the 
judiciary  committee,  can  any  reasonable  dread 
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be  apprehended  that  in  the  election  of  these  of- 
ficers  unusual  popular  excitement  will  exist,  and 
are  they  not  by  the  present  mode  of 
appointment  subjected  to  partizan  influence? 
Who  selects  most  of  your  judges  now?  — 
The  politicians  of  a  party  caucus.  He 
meant  no  disrespect  to  the  present  judges  of 
the  supreme  court,  indeed  he  entertained  the 
highest  confidence  in  their  capacity  and  moral 
worth,  but  he  would  ask,  has  a  judge  been  ap- 
pointed in  this  state  for  the  last  twenty-five 
years  who  was  not  a  partizan  ?  Nay,  has  not 
the  office,  in  numberless  instances,  been  bestow- 
ed as  a  reward  for  partizan  services,  and  will  it 
not  be  again  should  the  system  of  appointment 
be  continued?  Again,  experience  had  shown 
that  the  people  are  not  apt  to  err  in  the  discharge 
of  a  duty  of  this  grave  character.  More  than 
three  thousand  judicial  officers,  in  this  state,  are 
at  this  moment,  elective  by  the  people,  and  who 
will  declare  that  the  present  incumbents  of  the 
office  of  justice  of  the  peace  may  not  creditably 
compare  with  those  once  selected  by  a  central 
power?  So,  also,  the  highest  court  of  the  state 
has  ever  been  elective;  but  he  had  never  heard 
it  alleged  that  the  abrogation  of  the  court  for  the 
correction  of  errors  was  desirable  on  account  of 
legal  incapacity  or  inefficiency,  although  so  far 
as  it  is  concerned,  that  care  has  not  been  taken 
by  the  people  in  the  selection  of  its  members 
(they  being  regarded  rather  as  legislators  than 
judges,)  that  might  have  been  expected  had  it 
exercised  judicial  power  alone.  Now  it  seemed 
to  him  if  the  principle  was  correct  to  subject  to 
the  popular  ordeal  the  highest  and  lowest  of  the 
judicial  officers,  it  was  equally  correct  to  apply 
it  to  those  intermediate.  For  his  part,  he  had 
no  fears  in  submitting  these  selections  to  the 
popular  judgment.  He  had  had  occasion  often 
to  mark  the  caution  and  circumspection  with 
which  the  most  violent  partizans  approach  the 
choice  of  their  inferior  magistrates,  and  he  be- 
lieved that  a  far  greater  degree  of  circum- 
spection would  be  exercised  in  the  selection 
of  those  of  a  more  elevated  grade.  In  the 
choice  of  judicial  officers  partizan  influences 
never  could  wholly  prevail,  nor  popular  opinion 
be  moulded  and  controlled  by  demagogues. — 
Another  defect,  said  Mr.  W.,  is,  (and  it  goes 
far  to  lessen  the  dignity  of  the  judge,  which 
some  gentlemen  have  so  deeply  at  heart)  that ! 
judicial  officers  may  descend  to  receive  fees  or 
perquisites,  or  that  they  may  dispense,  in  any 
way,  official  patronage.  He  did  not  know  how 
others  might  feel,  but  to  him  it  was  a  mortify- 
ing— he  might  say,  a  disgusting  spectacle,  to 
witness  a  high  judicial  functionary  descending 
from  his  eminent  position  to  receive  a  paltry  fee 
for  granting  an  order  or  taxing  an  attorney's  bill 
of  costs  j  and  it  became  still  more  so,  when  he 
saw  him  engage  in  a  petty  partizan  struggle  to 
appoint  some  favorite  either  to  the  office  of  dis- 
trict attorney,  clerk,  register,  or  injunction  mas- 
ter of  his  court.  The  report  of  the  majority 
proposes  to  elevate  these  judges  above  all  ma- 
lign influences  arising  from  these  sources.  It 
proposes  to  give  them  an  ample  fixed  compen- 
sation— to  prohibit  the  taking  of  fees  in  any  I 
case — it  gives  them  no  power  appointment — 
and  therein  it  reaches  public  desire  and  expec- 
tation.   Another  defect  to  which  he  would  al>  | 


lude,  was  the  multiplication  of  inferior  officers 
or  attaches  to  the  courts.  When  the  suitor  is 
now  piesented  with  a  large  bill  of  costs,  the 
fault  of  its  extent  lies  not  with  the  attorney  or 
solicitor.  That  bill  is  swelled  to  its  enormity 
by  the  fees  of  these  officials.  The  gentleman 
from  Oneida  gave  the  other  day  apt  illustrations 
of  this  truth,  in  the  cases  of  examiners  and  mas- 
ters in  chancery.  The  majority  report — he  might 
say  all  the  reports — contemplated  the  abolition 
of  many  of  these  offices,  and  for  this  the  profes- 
sion would  thank  them, — for  this  every  layman, 
whether  he  shall  ever  employ  the  courts  or  not, 
should  thank  the  distinguished  gentlemen  com- 
posing the  judiciary  committee.  It  is  a  ready  and 
united  response  to  universal  public  sentiment. — 
Now, if  the  adoption  of  the  majority  report  would 
cure  these  leading,prominent  defects, (and  he  be- 
lieved that  in  a  great  measure  it  would,)  should 
not  that  report  be  received  with  consideration 
and  favor  j  especially  as  they  were  likely,  by 
the  multiplicity  of  plans,  to  fall  into  inextricable 
confusion.  It  cannot  be  expected  that  all  shall 
be  suited — all  our  peculiar  notions  of  judicial 
reform  cannot  be  embraced  in  one  system — per- 
haps no  system  that  can  be  framed  will  be  per- 
fect, either  in  its  theory  or  detail.  He  did  not 
say  that  the  system  proposed  by  the  majority  of 
the  judiciary  committee  had  perfection  stamped 
upon  it — nay  he  observed  in  that  system  an 
evil,  (not  from  the  necessity  of  things  to  be 
avoided,)  which  measurably  impaired  that  most 
desirable  object,  the  unity  of  the  supreme  court, 
but  because  that  it  will  radically  reform  present 
abuses,  and  remove  present  prominent  and  gla- 
ring defects,  it  should,  in  its  leading  features, 
receive  his  vote.  He  would  have  preferred — he 
still  preferred  —  that  constitutional  provision 
should  be  made,  somewhat  conformable  to  the 
suggestions  of  the  gentleman  from  Albany,  (Mr. 
Harris,)  for  the  prescribing  of  such  rules  and 
forms  of  practice  in  the  supreme  court,  from 
time  10  time,  as  should  tend  effectually  to  sim- 
plify the  practice  and  reduce  the  expenses  of 
that  court ;  but  if  it  cannot  be  done  now,  all 
know  that  the  power  is  in  the  legislature  to 
be  exerted  at  any  future  time.  One  word  fur- 
ther in  conclusion.  He  regretted  to  differ  with 
his  esteemed  friend  from  Monroe  (Mr.  Strong) 
but  he  was  opposed  to  changing  the  present  cha- 
racter and  condition  of  justices  courts,  and,  by 
constitutional  provision,  extending  their  juris- 
diction. With  their  present  jurisdiction,  an  im- 
mense sum  of  litigation  finds  its  way  into  them, 
to  be  decided  far  from  satisfactorily  to  the  pub- 
lic in  numberless  instances.  He  was  unable  to 
satisfy  his  mind  that  the  people  desired  any  fur- 
ther extension  of  jurisdiction  to  these  inferior 
tribunals,  but  on  the  other  hand,  he  believed 
that  they  were  content  that  they  should  be  let 
alone.  He  had  satisfied  himself  that  in  the  pro- 
portion that  power  may  be  extended  to  these 
courts,  should  petty,  sectional  and  neighborhood 
strifes  and  controversies  be  increased  :  for  the 
court  of  a  justice  of  the  peace — wherein  neigh- 
borhoods assemble  and  enlist  in  behalf  of  one 
or  the  other  of  the  litigants — is  peculiarly  the 
arena  for  engendering  animosity  and  strife,  that 
years  may  not  in  some  cases  allay.  Thus,  these 
tribunals,  designed  for  public  benefit  are  often- 
times, incidentally,  productive  of  serious  mis 
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chief.  He  doubted  the  policy  of  extending  the 
sphere  of  this  indirect  and  perhaps  unavoidable 
evil. 

The  Chairman  was  about  to  put  the  question, 
no  gentleman  being  disposed  to  address  the  com- 
mitee — 

Mr.  CHATFIELD  was  inclined  to  address 
the  committee,  but  he  preferred  doing  so  on  a 
future  occasion. 

Mr.  RICHMOND  also  was  now  unprepared. 
They  had  other  judicial  plans  laying  on  their 
tables,  which  he  has  not  had  time  to  read. 

Mr.  W.  TAYLOR  said  the  discussion  hitherto 
had  been  general,  and  not  on  the  pending  amend- 
ment, and  therefore  he  was  not  prepared  to  vote. 
He  should  prefer  a  postponement  of  this  ques- 
tion. 

Mr.  PERKINS  thought  the  vote  might  be  ta- 
ken now.  It  was  necessary  that  it  should  be 
disposed  of;  for  this  question  was  the  lever  on 
which  other  things  depended. 

Mr.  O'CONOR  made  some  remarks  on  the 
difficult  position  in  which  the  committee  was 
placed,  and  suggested  that  a  question  should  be 
taken  on  one  of  the  resolutions  heretofore  sub- 
mitted, to  settle  a  principle,  without  regard  to 
details. 

Mr.  W.  TAYLOR  also  spoke  to  the  same 
point.  He  said  it  was  necessary  that  they  should 
know  what  was  to  be  done  with  the  inferior 
courts,  before  they  fixed  the  constitutional  pro- 
vision as  to  the  power  of  the  legislature  in  re- 
lation to  them. 

Mr.  LOOMIS  thought  it  was  not  necessary  to 
go  back.  They  might  go  on  and  debate  these 
sections  ;  and  they  could  do  this,  as  well  as  on 
resolutions  simply  confined  to  principles.  Those 
gentlemen  who  were  not  prepared  to  speak, 
would  have  ample  opportunities  hereafter,  and 
therefore  he  again  hoped  the  committee  would 
go  right  on. 

Mr.  PATTERSON  said  the  simple  question 
was  whether  they  should  unite  law  and  equity 
and  the  question  might  as  well  be  taken  dis- 
tinctly, without  reference  to  other  matters. 
Having  disposed  of  that,  they  could  go  to  other 
sections  containing  distinct  propositions,  and  act 
upon  them.  He  could  not  see  hovv  anything 
would  be  gained  by  abandoning  the  sections  and 
taking  up  resolutions.  He  hoped  the  question 
would  now  be  taken  on  the  3rd  section. 

Mr.  RICHMOND  was  prepared  to  vote  upon 
the  question  of  the  union  of  the  courts  of  law 
and  equity,  and  had  been  from  the  day  this  re- 
port first  came  in.  But  he  was  not  prepared  to 
vote  for  this  third  section  as  reported  by  the 
committee,  unless  it  was  more  satisfactorily  ex- 
plained than  it  had  yet  been.  He  believed  that 
the  latter  part  of  the  section  (which  says  the 
supreme  court  shall  have  law  and  equity  ju- 
risdiction, subject  to  regulation  by  law)  would 
give  the  legislature  power,  were  they  so  dis- 
posed, to  appoint,  or  direct  the  appointment  of 
officers  occupying  the  same  position  and  doing 
perhaps,  the  very  same  business  now  done  by 
the  masters  and  examiners  in  chancery,  which 
would  in  his  opinion  be  only  changing  the  names 
and  retaining:  the  substance  of  a  system  which 
had  become  justly  obnoxious  to  a  very  large 
portion  of  the  people  of  this  state.  He  might  be 
mistaken  about  this,  but  he  thought  he  had  just 


grounds  of  fear ;  at  all  events  he  was  of  the  opin- 
ion where  language  was  doubtful  it  was  hest  to 
amend  so  as  to  make  it  plain  and  distinct  so  that 
all  could  understand  it  and  it  had  long  been  a 
standing  rule  with  him  (Mr.  R.)  to  call  things 
by  their  right  names.  The  gentleman  from 
Chautauque  (Mr.  Marnin)  the  other  day  put 
certain  questions  to  the  committee  who  reported 
this  article  as  to  who  were  to  discharge  the  du- 
ties of  some  300  subordinate  officers  in  these 
courts,  as  now  organized  carrying  the  impress- 
ion as  Mr.  R.  understood  him  that  the  system  as 
reported  by  the  committee  would  be  likely  to 
be  overloaded  with  business  it  the  judges  had 
to  take  all  the  testimony  in  chancery  and  do  all 
other  duties  which  there  was  a  probability  this 
system  would  put  upon  them.  A  member  of 
the  committee  replied  that  it  might  be  necessa- 
ry for  the  legislature  to  appoint  certain  officers 
to  do  a  portion  of  this  work. 

Mr.  LOOMIS  :— To  whom  does  the  gentle- 
man allude  ? 

Mr.  RICHMOND  :— To  the  gentleman  from 
Herkimer. 

Mr.  LOOMIS  said  the  gentleman  had  totally 
misapprehended  him.  He  had  been  most  deci- 
ded for  a  long  time  against  the  continuance  of 
masters  and  examiners. 

Mr.  RICHMOND  still  feared,  notwithstand- 
ing this  explanation,  that  if  we  adopted  this  sec- 
tion, some  hing  would  grow  up  he  cared  not 
what  it  was  called,  of  precisely  the  character 
of  masters  and  examiners.  He  desired  to  call 
attention  to  this  that  it  might  be  fully  guarded 
against.  He  wanted  things  called  by  their  right 
names.  He  would  not  leave  a  door  open  for  the 
legislature  to  create  another  batch  of  these  of- 
ficers. 

Mr.  JORDAN  called  the  attention  of  the  gen- 
tleman to  the  9th  section  : — 

5  9.  The  testimony  in  equity  cases  shall  te  taken  be- 
fore the  judge  who  shall  hear  and  decide  the  case  in 
the  same  manner  as  testimony  is  taken  upon  the  trial 
of  an  issue  at  law. 

Mr.  RICHMOND  was  perfectly  aware  that 
that  section  was  in  this  report. 

Mr.  LOOMIS  hoped  the  gentleman  would  not 
impute  to  the  committee  what  they  were  deci- 
dedly and  unanimously  opposed  to. 

Mr.  RICHMOND  had  no  design  to  cast  im- 
putations upon  the  committee.  He  meant  only 
to  be  understood  as  saying  that  authority  was 
given  in  this  report  to  create  such  officers,  al- 
though he  believed,  from  the  explanations  of 
gentlemen,  that  the  committee  did  not  intend  to 
have  any  such  officers. 

Mr.  PATTERSON:— Where  will  you  find 
the  authority? 

Mr.  RICHMOND:— In  this  third  section  a- 
bundant  authority  is  given  for  the  legislature  to 
provide  as  they  please  for  taking  testimony;  for 
the  latter  clause  of  the  section  says  in  such 
manner  as  shall  be  provided  by  law,  and  all 
know  that  the  legislature  is  the  law  making 
power.  Mr.  R.  would  give  an  instance  which 
he  thought  might  illustrate  somewhat  the  course 
of  proceeding  in  the  court  of  chancery.  This 
happened  within  a  few  miles  of  him  in  an  ad- 
joining town  to  the  one  in  which  he  resided,  in 
Monroe  county,  which  is  in  part  represented  by 
the  gentleman  over  the  way,  (Mr.  Strong.)   A 
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man  sold  a  small  farm  to  another  in  winter, 
when  the  snow  was  on  the  ground,  representing 
that  the  soil  was  good  for  the  growing  of  winter 
wheat.  He  was  to  receive  a  good  price  for  it, 
and  about  $1,100  was  paid  down.  When  the 
snow  melted  off,  and  the  buyer  could  see  the 
soil,  he  found  that  he  had  been  grossly  cheated. 
He  went  to  the  man  selling  him  the  farm  and 
toll  hirn  he  must  make  him  recompense  for  the 
deception  he  had  practiced  on  him.  The  seller 
would  do  nothing  about  it — would  listen  to  no 
terms — and  the  buyer  was  obliged  to  go  into 
chancery  for  redress.  The  suit  was  not  yet  de- 
cided. The  cc-sts  had  already  run  up  to  $4,000, 
or  double  the  amount  of  the  value  of  the  farm. 
The  fees  of  one  examiner  for  taking  testimony 
were  over  $300,  and  Mr.  R. ventured  to  say  that 
any  justice  of  the  peace  in  that  town  could  have 


so  as  to  meet  the  views  of  the  gentleman  from 
New- York.  If  that  gentleman  did  not  see  fit 
to  sustain  it,  Mr.  L.  should  not,  as  he  regarded 
it  as  immaterial. 

Mr.  SWACKHAMER  went  into  some  ex- 
planations. He  originally  proposed  a  substitute 
for  this  third  section — to  the  effect  that  the  ju- 
dicial power  of  the  state  should  be  vested  in  one 
supreme  court  and  in  such  subordinate  courts  as 
should  be  established  by  this  constitution.  At 
the  request  of  the  gentleman  from  Herkimer,  he 
accepted  that  gentleman's  version,  though  he 
confessed  he  did  not  fully  understand  its  pur- 
port. Certainly  nothing  was  further  from  his 
intention  than  to  sanction  the  organization  of 
the  law  and  equity  jurisdictions  in  separate 
courts.  Indeed  his  only  object  was  to  unite 
them — and  notwithstanding  what  had  been  said 


taken  the  same   testimony  in  a   better  form  for  J  by  the  gentleman  from  Chautauque,   (Mr.  Mar. 


12  or  14  shillings.  We  laymen  know  very  well 
how  this  is  done. — Testimony  is  taken  to  the 
chancellor  by  the  basketful,  and  he  never  reads 
it,  nor  can  he.  These  examiners  are  paid  by 
the  folio  or  number  of  words  for  taking  testimo- 
ny, and  in  many  instances  they  take  down  all 
the  rigmarole  and  irrelevant  matter  that  can 
well  be  obtained  from  a  witness,  as  by  so  doing 
they  are  enabled  to  realize  enormous  bills  of 
costs.  Now,  Mr.  Chairman,  said  he,  I  am  op- 
posed to  these  officers  perambulating  the  county, 
taking  testimony  by  means  of  which  they  fill 
their  own  pockets  at  the  expense  of  the  parties 
in  the  suit.  He  was  in  favor  of  taking  testi- 
mony in  open  court  before  the  judge  in  ail  cases 
where  it  could  be  done,  and  he  wanted  a  union 
of  law  and  equity  powers  that  they  might  go 
hand  in  hand  together.  In  conclusion  he  would 
say  that  he  would  give  no  vote  that  could  by 
possibility  perpetuate  the  present  odious  sys- 
tem, or  that  would  allow  the  legislature  to  create 
as  bad  a  one  in  its  stead 

Mr.  RHOADES  said  that  whilst  this  discus- 
sion had  been  going  forward  in  regard  to  a  judi- 
cial system  at  larger,  his  attention  had  not  been 
called  particularly  to  this  third  section  and  the 
substitutes — but  since  the  prospect  was  that  we 
were  to  come  to  a  question,  he  had  examined  it; 
and  instead  of  the  one  being  the  converse  Of  the 
other,  as  he  had  supposed,  he  found  that  the 
original  and  the  substitute  were  precisely  alike, 
so  far  as  he  could  discover,  in  effect— both  in 
fact  proposing  to  unite  these  two  jurisdictions 
of  law  and  equity  The  only  difference  seemed 
to  be  that  one  proposed  to  establish  all  the 
courts  there  should  be,  and  the  other  authorizes 
the  legislature  in  some  degree  to  regulate  this 
matter.  He  should  be  glad  of  some  explana- 
tion on  this  point. 

Mr.  LOO  MIS,  in  reply,  said  that  he  offered 
the  substitute  for  the  section  in  order  to  have 
the  question  which  the  gentleman  from  New- 
York  (Mr.  O'Conor)  desired  to  raise  under  his 
resolution,  raised  direc  ly  on  the  section  itself. 
That  gentleman  did  not  like  the  phraseology  of 
the  original  section,  under  the  belief  that  it  might 
convey  to  the  legislature  an  intimation  that  the 
intention  was  that  these  jurisdictions,  though 
proposed  to  be  united  in  one  court,  were  to  be 
kept  distinct  in  practice.  Mr.  L.  did  not  sup- 
pose the  original  section  HaLle  to  this  construc- 
tion j  and  he  only  intended  to  frame  the  section 


tin)    he  still  believed  such  was  its  effect. 

Mr.  BASCOM  said  the  substitute  vested  the 
judicial  power  in  certain  tribunals  enacted  by 
this  constitution — leaving  it  to  the  legislature  to 
distribute  jurisdiction  among  them  as  it  might 
see  fit.  But  to  vest  certain  jurisdiction  in  one 
court,  was  another  thing — for  judicial  power 
meant  one  thing,  and  the  jurisdiction  now  exer- 
cised by  your  courts,  another.  Courts  should  be 
established  by  the  constitntion — the  distribution 
of  jurisdiction  among  them  should  be  left  to  the 
legislature.  Whilst  up,  Mr.  B.  read  a  propo- 
sition which  had  been  agreed  upon  by  Mr.  Ste- 
phens and  himself  in  regard  to  conciliation 
courts,  which  he  intended  to  offer  at  the  proper 
time  ;  but  which,  meanwhile,  he  should  like  to 
have  printed. 

Mr.  CHATFIELD,  whilst  he  agreed  with 
the  judiciary  committee  in  the  end  sought  to  be 
attained — that  is,  the  union  of  the  two  courts — 
objected  to  the  language  employed  to  effect  it. 
He  would  not  give  this  court  the  same  identical 
jurisdiction  now  possessed  by  the  supreme  court 
and  the  court  of  chancery.  He  should  prefer  to 
see  the  section  amended  so  that  it  should  read — 
"  There  shall  be  a  supreme  court  having  general 
jurisdiction  in  law  and  equity." 

Mr.  JORDAN  examined  into  and  stated  the 
effect  of  the  section  as  it  stood,  and  as  proposed 
to  be  amended  by  the  gentlemen  from  Kings  and 
Herkimer — preferring  the  original  section.  But 
he  thought  there  was  good  sense  and  propriety 
in  the  suggestion  of  the  gentleman  from  Otsego, 
and  the  substitution  of  the  word  l'  general"  be- 
fore the  word  "  jurisdiction,"  instead  of  the 
words  "  the  same,"  would  be  an  improvement 
of  the  section.  As  to  the  13th  section,  which 
gave  the  legislature  power  to  establish  inferior 
courts— it  was  a  very  broad  section,  and  it 
might  well  he  a  question  whether  it  ought  not 
to  be  amended  materially.  As  to  the  principle 
oC  bringing  these  two  jurisdictions  of  law  and 
equity  together  in  the  same  hands,  he  believed 
it  would  work,  an  1  with  a  tolerable  degree  of 
success.  And  regarding  it  as  a  settled  point 
that  these  two  jurisdictions  would  "be  put  into 
the  hands  of  the  supreme  court,  then  the  amend- 
ment of  the  gentleman  from  Otsego  would  be 
all  that  was  necessary.  But  in  relation  to  the 
proposition  of  the  gentleman  from  New  York, 
to  amalgamate  or  fuse  these  courts  into  one — 
putting  them  as  it  were  into  a  crucible  and 
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melting  them  down,  so  that  you  could  not  tell 
which  was  law  and  which  equity — some  gentle- 
men entertained  great  doubts  about  it.  But  he 
did  not  see,  though  he  had  been  in  practice  many 
years,  and  devoted  his  attention  to  it  more  than 
to  law  or  constitution  making — he  did  not  see 
how  he  could  with  any  degree  of  facility,  get 
up  a  system  of  practice,  under  existing  laws, 
that  would  operate.  But  he  was  with  them  in 
this  sentiment,  that  if  it  could  be  made  to  ope- 
rate he  was  willing  to  see  it  so — that  is,  to  ex- 
pedite and  cheapen  justice.  But  if  we  placed 
these  two  jurisdictions  in  the  supreme  court, 
subject  to  regulation  by  law — and  if  the  legisla- 
ture thought  there  was  a  probability  of  bring- 
ing them  together,  this  section  would  leave  the 
matter  open  for  this  purpose  to  the  plastic  hand 
of  the  legislature  gradually  to  bring  about  the 
consummation  desired,  and  which  he  should  like 
to  see,  if  practicable.  All  agreed  substantially 
in  the  ultimate  end  to  be  attained,  if  practica- 
ble, though  we  differed  materially  as  to  the  mode 
of  arriving  at  it.  Mr.  J.  said  he  had  hereto- 
fore, on  the  spur  of  the  occasion,  submitted 
some  general  remarks  on  this  whole  system. 
He  should  take  some  suitable  opportunity  here- 
after to  show  how  the  committee  contemplated 
carrying  out  this  machinery  from  beginning  to 
end — its  motive  power — and  how  every  part  and 
portion  of  it  might  be  filled  out  by  the  legisla- 
ture— how  judges  are  to  be  selected  and  classi- 
fied— how  clerks  were  to  be  appointed,  &c,  &c. 
As  yet  we  had  discussed  general  principles — and 
having  formed  the  skeleton,  it  was  incumbent  on 
the  committee  to  show  how  it  was  to  be  clothed 
with  flesh  and  blood,  and  set  in  motion.  That 
he  should  undertake  to  do,  and  to  contrast 
the  plan  with  that  of  the  gentleman  from  Chau- 
tauque  (Mr.  Marvin.) 

Mr.  TALLMADGE  expressed  a  wish  to  hear 
from  some  one  of  the  committee  on  the  judicia- 
ry, an  exposition  of  the  practical  working  of 
this  machine — particularly  what  other  and  infe- 
rior tribunals  they  proposed  to  organize.  If  we 
could  have  this  on  Monday,  he  would  be  bound 
for  it,  in  a  short  time  the  house  would  be  ready 
to  vote.  The  expense  of  the  system  was  an- 
other point  in  which  he  should  like  to  be  en- 
lightened. Taking  the  number  of  judges  of  the 
supreme  court  and  court  of  appeals,  provided 
for  here,  and  allow  them  a  salary  of  $3000,  and 
we  had  $109,<  00  to  start  with. 

Mr.  JORDAN  said  he  should  confine  himself 
to  the  two  higher  courts,  and  show  how  the 
system  could  be  carried  out.  As  to  the  13th  sec- 
tion, providing  for  the  creation  of  subordinate 
courts,  he  had  already  said  that  that  required 
amendment — and  so  far  as  the  general  operation 
of  the  system  was  concerned  that  might  be  laid 
out  of  view. 

Mr.  TALLMADGE  said  his  suggestion  was 
answered  in  part — but  before  asssenting  to  this 
begining  of  36  judges  with  salaries  in  the  aggre- 
gate amounting  to  $109,000,  ne  was  anxious  to 
know  what  additions  there  wTere  to  be  in  the 
snap::  of  subordinate  courts  especially  of  crim- 
inal jurisdiction — in  order  that  he  might  contrast 
it  with  the  plan  of  Mr.  Marvin  which  provided 
specially  for  subordinate  courts  and  for  lessen- 
ing their  number.  But  on  the  other  hand,  Mr. 
T.  expressed  himself  in  favor  of  a  court  of  ap. 


peals  forming  no  part  of  a  supreme  court.  He 
again,  however,  expressed  the  hope  that  we 
might  have  the  information  called  for  in  the  be- 
ginning of  the  next  week. 

Mr.  CHATFIELD  remarked  that  it  had  been 
several  times  intimated,  as  a  matter  of  course, 
that  these  judges  of  the  higher  courts  were  to 
receive  a  salary  of  $3000.  But  he  believed  if 
this  matter  was  left  to  the  legislature,  that  it 
would  be  fixed  at  nearer  hall  that  amount.  If 
settled  here,  he  did  not  believe  it  would  be  fixed 
higher  than  $2000  The  sum  of  $3000  was  as- 
sumed by  the  chairman  of  the  judiciary  com- 
mittee, as  the  basis  of  his  calculation  of  tjie  ex- 
pense of  the  proposed  system,  compared  with 
the  present ;  but  gentlemen  might  dismiss  from 
their  minds  any  apprehensions  that  the  salaries 
of  these  judges  would  be  any  thing  like  $3000. 
Mr.  C.  went  on  to  say  that  he  intended  to  move, 
when  up  before,  his  amendment — providing 
simply  that  there  should  be  a  supreme  court, 
with  general  jurisdiction  in  law  and  equity — and 
that  it  took,  precedence  of  the  motion  to  strike 
out  the  section  and  substitute  of  the  gentle- 
man from  Kings.  And  he  urged  that  the  latter 
went  further  than  the  gentleman  from  Columbia 
supposed  inasmuch  as  it  lodged  the  judicial 
power  in  one  supreme  court  and  in  such  subor- 
dinate courts  as  shall  be  established  in  this  con- 
stitution ;  and  thus  virtually  struck  out  the  thir- 
teenth section,  which  gave  the  legislature  power 
to  establish  subordinate  courts. 

Mr.  SWACKHAMER  said  the  blow  was 
aimed  at  the  thirteenth  section  mainly. 

Mr.  CHATFIELD  went  on  to  say  that  he  did 
not  want  to  see  that  section  connected  with  this 
third  section,  in  this  indirect  manner.  It  had 
im)  necessary  connection  with  it.  When  we 
reached  the  13th  section,  it  would  then  be  in 
time  to  talk  about  the  subordinate  courts.  He 
proceeded  to  urge  his  amendment ;  and  especial- 
ly on  the  ground  that  the  section  as  it  stood, 
would  seem  to  imply,  with  a  union  of  the  two 
courts,  a  recognition  of  their  separate  jurisdic- 
tions, as  now  exercised.  That  inference  he  de- 
sired to  avoid,  and  to  present  the  simple  ques- 
tion of  the  union  of  the  two  jurisdictions — 
which  he  desired  to  see  brought  about. 

Mr.  SWACKHAMER  said  the  gentleman 
from  Otsego  and  himself  concurred  entirely.—- 
And  he  was  happy  to  see  that  the  gentleman 
from  Columbia  was  also  coming  round  to  their 
views,  and  the  views,  he  ventured  to  say,  of  this 
body.  He  was  not  tenacious  of  his  amendment, 
though  he  did  want  to  reach  this  13th  section, 
which  gave  the  legislature  the  power  to  estab- 
lish as  many  inferior  courts  as  they  might  think 
proper.  This  left  the  matter  entirely  at  loose 
ends.  He  wanted  to  bind  it  up  by  the  constitu- 
tion itself. 

Mr.  WORDEN  asked  the  gentleman  how  he 
supposed  this  13th  section  varied  the  constitu- 
tion from  what  it  had  stood  for  the  last  25  years  ? 

Mr.  SWACKHAMER  said  that  was  a  matter 
of  no  sort  of  importance.  The  principle  was 
false  in  itself,  whether  it  had  age  to  recommend 
it  or  not. 

Mr.  WORDEN  said  the  same  provision  had 
been  in  the  constitution  fcr  the  last  tweniy-five 
years. 
I 
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Mr.  NICOLL  preferred  the  amendmentof  the 
gentleman  from  Kings  to  that  of  the  gentleman 
from  Otsego.  This  great  reform  of  an  amalga- 
mation of  the  two  courts  should  not  be  left  to 
the  caprice  of  the  legislature  to  carry  out— but 
should  be  fixed  and  definite  in  the  constitution, 
of  which  we  now  had  the  control. 

Mr.  W.  TAYLOR,  under   the  avowal  of  the 
gentleman  from  Kings  that  his  object  was  to  aim 
a  blow  at  the    13th  section,   hoped   his   amend- 
ment would  be  voted  down,  and  that  that  of  the 
gentleman  from  Otsego,  which  presented  the  na- 
ked question  of  combining  in  one  court  law  and 
equity  jurisdiction,  would  be  considered  without 
refereace   to  collateral  questions,  and  adopted. 
Mr.  T.  said  that  having   been   interrogated   on 
this  subject  of  judicial  reform  when  a  candidate 
for  a  seat  here,  he  had  avowed   himself  gener- 
ally in  favor  of  such  a  reform  as  should  cheap- 
en, simplify  and  expedite  the   administration  of 
justice — and  particularly  in  favor  of  dispensing 
with  the  court  of  errors,  and  of  combining  law 
and  equity  in  one  court.     He   believed  that  the 
general  belief  and  desire  was  that  this  last  mea- 
sure might  be   adopted,   and  the  practice  of  the 
courts  very  much  simplified.  But  from  his  inex- 
perience,  he  had   found  himself  embarrassed — 
but  he  had  now  to  acknowledge  his  obligations 
to  gentlemen  of  the  legal  profession,  for   the 
light  they  had  thrown  upon   this   subject — for 
they  had  enabled  him  to  come  to  a  conclusion 
satisiactory   to  his  own  mind  on  this  important 
question.     He  alluded  to  the  prejudices  that  ex- 
isted in  the  public  mind  against  placing  men  of 
the  legal  profession  in  the  legislature  and  in  this 
Convention — lest  peradventure  they    might  be 
found  arrayed   against  the   reforms   which  the 
people  demanded.     But  whatever  feeling  might 
exist  out  of  doors,  in  that  respect,  he  was  satis- 
fied that  no  such  feeling  existed   here — and  for 
one,   he  thought  it  due  to  them  to  say  that  in 
this  matter    of  judicial  reform,  they   had  taken 
a  noble  and  proud  stand,  and  with  great  ability 
and  zeal  had  come  up  to  the  work  of  establishing 
our  judicial  system  on  the  best  possible  founda- 
tion.    He  added  that  it  had  been   owing  to  the 
able  and  liberal  views  of  this  subject  taken  by 
gentlemen  of  the  profession,  that  he  had  come 
to  the  fixed  and  deep  conviction  that  we  might 
combine  the  jurisdictions  of  law  and   equity  in 
the   same   court — and    thus  save   an  immense 
amount    of   tedious  and    expensive   litigation. 
Such,  it  seemed  was  the  opinion  of  the  majority 
of  the  judiciary  committee — after  a  long  and 
patient  examination  and  review  of  the   whole 
subject.     And  the  fact  that  some  of  the  commit- 
tee differed  from   the  report   of  the  majority, 
and  had   presented  antagonist  plans  in  several 
instances,  gave  strength  to,  rather  than  detract- 
ed from  the  weight  due  to  the  majority  report 
in  itself— inasmuch  as  it  was  relieved  from  all 
suspicion  of  having  been  concocted  by  the  pro- 
fession,  to  suit  personal  or  interested   views. 
And  taking  it  for  granted  that  the  majority  of 
the  committee  agreed  in   opinion  that  as  there 
was  no  difference  in  the  principles  of  law  and 
equity,  and  that  the  two  jurisdictions  might  be 
amalgamated  in  one  court,  he  for  one,  was  ready 
to  vote — as  this  was  a  result  to  which  his  own 
previous  reflections  had  led  him,  and  which  he 
was  happy  to  find  was  the  result  of  the  arduous 


deliberations  and  labors  of  the  judiciary  com- 
mittee. 

Mr.  WORDEN  argued  at  some  length  in  favor 
of  retaining  in  the  legislature  some  power  over 
the  organization  of  subordinate  courts,  in  order 
that  the  system  might  be  made  to  adapt  itself  to 
the  exigencies  that  miKht  arise  in  the  progress 
of  this  great  state  in  population  and  business. — 
And  he  insisted  that  substantially,  the  legisla- 
ture had  this  power  under  the  present  constitu- 
tion, and  had  exercised  it.  And  he  asked  if 
gentlemen  were  prepared  to  assume  that  this 
thirty-two  judge  court,  without  any  other  court, 
or  the  legislature  being  authorized  to  create  any, 
would  answer  the  public  exigencies  for  the  next 
quarter  of  a  century. 

Mr.  T1LDEN  here  moved  that  the  committee 
rise— Lost,  30  to  37. 

Mr.  WORDEN  then  took  the  floor,  but  had 
not  proceeded  far,  when  he  gave  way  to 

Mr.  STEPHENS,  who  moved  that  the  com- 
mittee rise  which  was  agreed  to. 

CONCILIATION    COURT. 

In  Convention,  Mr.  BASCOM  rose  to  present 
a  provision  for  the  formation  of  conciliation 
courts,  as  agreed  on  by  the  gentleman  from  New 
York,  (Mr.  Stephens)  and  himself.  He  said 
it  was  but  little  considered  by  the  judiciary 
committee  to  whom  it  was  referred,  and  found 
little  favor  there.  Within  a  day  or  two  how- 
ever, a  general  provision  of  this  sort  had  been 
introduced  by  the  gentleman  from  Oneida  (Mr. 
Kirkland) — and  that  proposition  had  found 
warm  advocates  in  this  body.  Under  these  cir- 
cumstances the  gentleman  irom  New  York  and 
himself  had  consulted  together  and  had  framed 
a  section  carrying  out  the  original  proposition 
of  that  gentleman — which  he  now  proposed  to 
offer  with  a  view  to  have  it  printed.  Mr.  B. 
went  into  a  brief  review  of  the  history  of  this 
institution  in  Denmark,  where  it  was  instituted 
as  early  as  1795.  The  main  feature  of  this  in- 
stitution was  a  mere  cost  regulation,  carrying 
out  in  Christian  rule,  that  before  you  turned 
your  adversary  over  to  be  dealt  with  by  the 
judge,  you  should  make  a  reasonable  effort  to 
conciliate  and  settle  the  difficulty  before  the  ar- 
bitrators— who,  without  the  aid  of  counsel, 
heard  the  parties,  and  sought  to  bring  them  to  a 
settlement.  If  either  of  tlie  parties  was  refrac- 
tory and  obstinate,  and  no  agreement  could  be 
brought  about,  the  other  party  was  entitled  to  a 
certificate  to  that  effect,  and  would  then  bring 
his  adversary  into  the  courts.  The  object  of 
this  amendment  would  be  first  to  try  this  exper- 
iment in  the  city  of  New  York — and  if  it  work- 
ed well  there,  to  allow  the  legislature  to  extend 
it  to  other  sections  of  the  state.  The  proposi- 
tion was  as  follows  : — 

There  may  be  established  in  the  city  of  New- York 
one  or  more  tribunals  of  arbitration  or  conciliation} 
each  to  be  composed  of  three  arbitrators  or  c<  neilia- 
tors,  one  of  whom  shall  be  clerk  thereof.  They  ?hall 
be  paid  a  reasonable  compensation  to  be  fixed  by  law, 
and  ail  fees  received  by  them  shall  be  pi  id  into  the 
public  treasury.  The  legislature  may  provide  for  sim- 
ilar tribunals  in  other  localities  of  the  state  if  it  shall 
be  deemed  expedient^  and  may  afford  parties  induce- 
ments to  submit  their  differences  to  the  arbitrament 
or  conciliation  of  such  tribunals;  by  regulation  of  costs 
in  other  courts. 

Mr.  CHATFIELD  remarked  that  there  seem- 
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ed  to  be  a  doubt  in  some  minds,  whether  two 
individuals  had  the  constitutional  right  to  sub- 
mit their  difficulties  to  arbitration.  But,  in  fact, 
we  had  these  arbitration  courts  now  at  every 
man's  door,  and  they  were  resorted  to  every 
day. 

Mr.  STEPHENS  replied  to  Mr.  C,  and  urg. 
ed  that  there  could  be  no  possible  harm  in  al- 
lowing  the  legislature,  in  its  discretion,  to  estab- 
lish such  courts,  with  such  powers  as  to  them 
should  seem  proper.  At  the  same  time,  he  would 
not  go  so  far  as  to  make  it  mandatory  on  the 


legislature  to  do  this,  as  was  proposed  by  some 
who  had  recently  come  to  the  support  of  the 
proposition.  At  present,  however,  all  that  was 
asked  was  that  it  might  be  printed. 

Mr.  RHOAJDES  hoped  that  the  proposition 
would  not  only  be  printed  but  adopted.  He  lik- 
ed the  project,  as  explained  by  the  gentleman 
from  Seneca. 

The  proposition  was  ordered  to  be  printed  and 
was  referred  to  the  committee  of  the  whole  on 
the  judiciary  report. 

Adj.  to  9  o'clock  on  Monday  morning. 


MONDAY,  AUGUST  17. 


Prayer  by  the  Rev.  Mr.  Rawson. 

Mr.  CHAMBERLAIN  presented  the  remon- 
strance of  inhabitants  of  Livingston  county, 
against  the  transfer  of  the  literature  fund  to  the 
common  school  fund.  Referred  to  the  commit- 
tee of  the  whole  having  in  charge  that  subject. 
CANALS  AND  FINANCE. 

Mr.  BOUCK  offered  several  amendments 
which  he  intended  at  the  proper  time  to  move  to 
the  report  of  committee  number  three,  of  which 
Mr.  Hoffman  is  chairman,  for  the  purpose  of 
having  them  printed. 

The  Secretary  read  them  as  follows: — 

1.  The  aggregate  indebtedness  of  the  state  at  the 
time  of  the  adoption  of  this  constitution,  shall  not  be 
increased,  unless  to  reDel  invasion  or  suppress  insur- 
rection. 

2  The  auction  and  s  »lt  duties,  and  all  the  receipts 
into  the  treasuiy,  not  appropriated  to  other  funds  or 
specific  cbjects,  tshall  be  set  apart  for  the  uae  of  the 
gt neral  fund 

3.  The  tolls  collected  on  the  canals  and  railroads, 
the  rent  of  surplus  waters,  &c,  the  proceeds  of  pro- 
perty belonging  to  the  canals,  shall  constitute  the  ca- 
nal iund,  anl  are  appropriated  to  the  mainten  nee  of 
the  canals  and  the  payment  of  the  canal  debt  and  in- 
terest, except  as  herein  is  o  hei  wise  provided. 

4.  After  paying  the  expenses  of  collecting  the  tolls, 
the  superintendence  and  repairs  on  the  canals,  and 
other  expenses  (if  any)  properly  chaigeable  to  the  ca- 
na  I  fund,  $42  >,000  shall  in  each  fiscal  year,  be  set  apart 
from  the  canal  revenues  as  a  sinking  fund,  to  p  «y  the 
principal  and  interest  of  the  general  fund  and  railroad 
dVbs— as  set  forth  in  the  annual  repot  t  of  the  Comp- 
troller, of  the  12th  of  January,  1 846,  o  i  page  seven;  and 
also  $i,v7d,000  in  each  fiscal  year  shall  be  set  » part 
from  the  canal  revenues  to  pay  the  principal  and  inte- 
rest of  the  canal  debt.  '1  he  balance  of  the  canal  reve- 
nue shall,  at  the  discretion  of  the  legislature,  be  ap- 
plied to  pay  any  deficit  which  may  occur  it.  the  reve- 
nue of  the  general  fund,  to  meet  the  expenses  of  the 
government,  or  to  the  payment  of  the  public  debt,  or  to 
the  completion  of  the  enlargement  of  the  Erie  canal,  or 
to  the  completion  of  the  Genesee  Valley  and  Black 
Kiver  canals 

6.  The  legislature  may,  to  meet  casual  deficits  or 
failure  in  the  revenue,  or  for  expenses  not  provided 
for,  make  temporary  loans,  which  singly  or  in  the  ag- 
gregate shall  not  exceed  one  million  of  dollars.  Be 
sides  such  temporary  loans  the  legislature  shall  not  in 
any  way  or  manner  crea  e  a  debt  which  shall  in  the 
aggregate  exceed  five  millions  of  dollars,  except  to  re- 
pel invasion  or  suppress  insurrection;  and  every  law 
authorizing  a  loan  of  money,  except  for  temporary  pur- 
poses, shall  provide  for  a  sinking  fund  from  available 
sources  lor  the  payment  o'  the  interest  on  the  moneys 
loaned,  and  the  extinguishment  of  the  principal  in 
tweniy  years,  or  a  less  time,  from  the  time  of  con- 
tracting such  loan  or  debt;  and  the  moneys  arising  from 
any  loan  shall  be  applied  to  the  purposes  mentioned  in 
the  acts  authorizing  the  same,  and  in  the  final  passage 
of  such  acts,  in  either  house  of  the  legislature,  the 
question  *hall  be  taken  by  yeas  and  nays  duly  entered 


on  the  journals,  and  the  assent  of  two-thirds  of  the 
members  present  in  each  house,  shall  be  necessary  for 
the  passage  of  any  such  law;  and  such  law  shall  not  be 
repealed  or  modified  to  affect  injuriously  or  adversely, 
the  securities  and  interest  of  the  holder*  of  the  stock 
issued  upon  the  laith  and  credit  thereof. 
-  6  The  rates  of  toll  upon  the  canals  shall  be  so  reg- 
ulated and  adjusted,  as  that  the  aggregate  amount  of 
revenue  received  therefrom  shall  not  be  diminished, 
until  the  existing  canal  debt  is  paid.  Alter  that  period, 
the  tolls  may  be  rtduced  thirty  per  cent ;  and  after  pay- 
ing all  the  expenses  properly  chargeable  to  the  Canal 
Fund,  0600,000  in  each  fiscal  year  sha  1  be  set  apart  for 
the  use  of  the  General  Fund ;  $800,000  in  each  fiscal 
year  shall  be  paid  over  to  the  School  Fund— and  the 
balance  shall  be  appropriated  to  a  fund  for  the  purple 
of  internal  improvements 

7.  No  direct  tax  shall  hereafter  be  levied  on  the  real 
and  personal  property  of  the  people  of  this  stale,  for 
internal  improvements. 

8.  W  any  state  stocks  outstanding  s'^all  fall  due,  and 
the  funds  herein  provided  shall  not  be  sufficient  to  pay 
the  samt',  the  legislature  shall  provide  for  such  pay- 
ment by  the  issue  of  new  stock,  payable  at  the  shortest 
period  wLhin  the  ability  of  the  canal  revenues  to  meet 
the  s  me. 

0.  The  legislature  shnll  not  pass  any  law  to  loan  the 
credit  of  the  state  to  any  corporation,  institution,  indi- 
vidual or  individuals,  or  in  any  manner  or  way  guar- 
antee the  payment  of  any  stock,  bond,  or  other  instru- 
ment, made,  executed,  and  issued,  by  any  corporation 
or  institution  whatever,  or  by  any  individual  or  indi- 
viduals whomsoever. 

Explanatory  of  the  foregoing  Propositions. 

The  sinking  fund  of  $420,000,  in  each  fiscal  year,  to 
pay  the  General  Fund  debt  and  interest,  is  based  on  a 
aebt  of  $5,885,549,  the  amount  stated  in  the  last  an- 
nual report  of  the  Comptroller. 

The  Sinking  Fund  of  $1,275  000,  in  each  fiscal  year, 
to  pay  the  canal  debt  and  interest,  is  based  on  u  debt 
of  $16,944,815. 

A  calculation  will  show  that,  at  the  rate  of  5$  per 
cent  interest,  the  Sinking  Fund  will  pay  the  General 
Fund  debt  in  26$  years,  and  the  canal  debt  in  24£  yea  is 

After  taking  frcm  the  canal  revenues  $5*  0,000  for 
collection  and  repairs,  and  the  sums  mentioned  for  a 
sinking  fund,  making  in  all  $2,195,(00,  there  would, 
from  the  canal  revenue  of  the  fiscal  year  1845,  be  a  bal- 
ance of  $222,000;  and  probably  from  1846,  of  $4v2,C00. 

The  amendments  were  then  referred  to  the 
committee  of  the  whole,  having  Mr.  Hoffman's 
report  in  charge,  and  were  ordered  to  be  print- 
ed. 

THE  JUDICIARY. 

The  Convention  now  resolved  itself  into  com- 
mittee  of  the  whole,   Mr.  Cambreleng  in  the 
chair,  and  resumed  the  consideration  of  the  re-     ^ 
ports  of  the  judiciary  committee. 

Mr.  WORDEN  was  entitled  to  the  floor,  and 
he  continued  the  remarks  which  he  commenced 
on  Saturday,  by  an  examination  of  the  distinc- 
tions  between  the  several  departments  ol  our 
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government— showing  wherein  the  judicial  de- 
partment differed  from  the  rest.  Such  an  or- 
ganization as  here  exists,  was  necessary  to  the 
existence  of  civil  liberty.  The  legislature,  the 
executive,  and  the  judiciary,  were  alike  neces- 
sary to  make  and  administer  our  laws.  And 
what  is  law  ?  It  is  that  power  which  guards 
the  interests  and  the  rights  of  all.  It  guards  the 
weak  against  the  strong— the  oppressed  against 
the  oppressor.  It  equally  regards  the  earnings 
of  the  poor  and  the  humble,  and  the  treasures 
of  the  rich  j  and  all  civilized  nations  find  it 
necessary  to  establish  courts  to  give  it  efficacy. 
How  then  shall  we  organize  this  great  depart- 
ment,  that  it  may  attain  this  end  ?  In  answer- 
ing this  question,  he  elaborately  reviewed  the 
origin  of  the  courts  of  law  and  equity,  going 
back  to  the  Saxon  laws,  and  noticing  the  pro- 
gress made  in  systems  of  jurisprudence  for  the 
protection  of  individual  rights.  He  then  exam- 
ined the  courts  now  in  existence,  whether  exer- 
cising equity  jurisdiction  or  that  of  law,  and 
maintained  the  necessity  for  a  chancery,  though 
•  a  chancery  reformed,  and  the  common  pleas  and 
local  county  courts,  such  as  they  can  be  made. 
The  courts  proposed  by  the  majority  of  the  com- 
mittee, were  highly  objectionable,  in  his  opin- 
ion. The  court  of  twenty-eight  or  thirty-two 
judges,  would  involve  conflicting  interests  and 
conflicting  opinions,  and  be  inadequate  for  the 
purposes  designed.  He  went  through  a  state- 
ment of  the  duties  to  be  discharged,  to  show  that 
thirty-two  judges  could  not  possibly  perform  the 
physical  labor  that  would  devolve  upon  them  j 
and  reviewed  the  report  of  the  majority  of  the 
committee,  in  all  its  details,  at  great  length. 

Mr.  SIMMONS  next  took  the  floor  and  com. 
menced  an  elaborate  speech  to  shew  the  distinc- 
tion between  law  and  equity  and  the  necessity 
of  separate  jurisdictions,  His  speech  was  re- 
plete with  authorities  both  ancient  and  modern. 
Having  disposed  of  some  incidental  questions, 
and  being  about  to  enter  upon  his  main  argu- 
ment, he  gave  way  for  a  motion  to  rise. 

The  committee  then  rose,  reported  progress, 
and  obtained  leave  to  sit  again  and  the  Conven- 
tion took  a  recess.        — 

AFTERNOON  SESSION. 
The  judiciary  report  was  resumed  in  commit- 
tee of  the  whole,  Mr.  Cambreling  in  the  chair. 
Mr.  SIMMONS  having  the  floor  resumed. 
He  remarked  that  he  had  undertaken  to  show, 
and  had  fortified  himself  with  very  many  au- 
thorities in  the  shape  of  the  opinions  of  distin- 
guished men,  in  ancient  and  modern  times,  that 
these  two  jurisdictions  should  not  be  blended, 
in  the  sense  proposed  by  the  gentleman  from 
New  York,  (Mr.  O'Conor.)  He  now  proposed 
to  show  from  the  very  nature  of  things  and 
from  principle,  that  this  must  be  so — that  these 
two  classes  of  remedies  were  in  essence  distinct, 
and  that  it  was  not  only  unphilosophical  but 
impracticable  to  blend  them—that  to  attempt  it 
would  result  in  the  loss  of  actual  remedies  and 
the  destruction  of  rights.  He  denied  that  the 
difference  between  these  two  jurisdictions  was 
merely  in  the  forms  of  proceeding.  The  differ- 
ence  in  the  forms  of  proceeding  was  accidental. 
It  was  simply  because  the  one  borrowed  its 
powers  from  the  civil  law,  the  other  from  the 
federal.    But  the  substance  of  the  remedies 


was  entirely  independent  of  the  forms.    A  great 
deal   had   been   said  in   derogation  of  special 
pleading  in  common  law  proceedings     The  great 
use  and  value  of  these  pleadings  was  to  compel 
parties  to  come  to  an  issue  for  a  judge  and  jury 
to  decide.     They  went  on  until  the   statements 
on     both    sides     were    bolted    to    the    brim, 
and    the    disputed     fact    was    brought    out. 
The  great  office  of  pleadings  was  to   separate 
disputed    from   undisputed   facts,   and   to  force 
parties  to  agree  as  to  what  the  question  was. 
But    in     civil     law      proceedings,    the     party 
stated   his  case  at  large,  without  reference  to 
disputed  or  undisputed    matter,  and    the  court 
was  obliged  to  silt  out  the  disputed  from  the  un- 
disputed matter — and  with  this  additional  labor 
thrown  upon  him,  the   jud?e  had  also  to  deter- 
mine upon   the   rule   applicable   to   the  case. — 
Hence  the  delay  in  chancery  in  the  first  step  to- 
wards the  decision  of  a  cause — in  finding  out  the 
point  in  dispute.    The  pleadings  at  common  law 
in  fact,  were  simplicity  itself  compared  with  the 
proceedings  in  chancery.     But  the  remedies  in 
chancery  and  at  law  differed  not  merely  in  form 
but  in  substance,  and  Mr.  S.  went  on  to  show 
this.     Rights  ceased  to  exist  when  there  was  no 
remedy  to  enforce  them.     Courts  were  institu- 
ted to  enlorce  rights  and   redress  wrongs.     We 
had  set  forms  of  proceedings,  or  prescribed  re- 
medies, so  classified    as  to  reach  all   ordinary 
cases  arising  between  man    and   man.     These 
cases  fell  within  the   jurisdiction  of  a  court  of 
law.     Nondescript  cases,  where  the  law  recog- 
nized a  right,  but   had   no  remedy  at   law,  fell 
within  the  range  of  a   court  of  equity — which 
might  be  regarded  as  a  sort  of  residuary  legatee 
of  remedies  not  within  the  scope  of  a  court  of 
law:     Without  this  remedy  in  such   cases,  the 
rights  secured  by  them  would  have  no  existence. 
Again,  a  court  of  law  tried  only  suits  between 
two  parties.     A  court  of  chancery   tried  cases 
where  there  were  more  than  two  parties,  having 
different  and  antagonistic  interests,  which  could 
not  be  settled  at  law  without   a  multiplicity  of 
suits.     Mr.  S.  here  ran  over  a  volume  of  Pages' 
reports  to  show  that  scarcely  a   case  was  to  be 
found  there,  that  could  have  been  adjusted  ex- 
cept at  the  expense  of  half  a  dozen  law  suits. 
Again,  the  remedies  in  a  court  of  law  were  ab- 
solute— those  of  a  court  of  chancery  conditional. 
The  remedies   of  law  were  also   retributive — 
those  in  equity  preventive.     To   blend  the  two 
jurisdictions  would  render  the  law  uncertain  and 
courts  arbitrary.     Mr.  S.  here  paid  a  high  com- 
pliment to  the  present  chancellor,  who   he  said 
was  regarded   by   some  of  the   most   eminent 
judges  in  the  land,  as  the  ablest  chancery  lawyer 
in  America — and  said  he  was  pained   to  hear 
the  remarks  that  had  been  made  here  in  deroga- 
tion of  the  court  of  chancery,  as  something  that 
ought  to  be  wiped  out — to  use  the  contemptuous 
figure  of  one  gentleman — and  in  ridicule  of  the 
rules  of  the  present  incumbent — challenging  gen- 
tlemen to  point  to  the  rule  that  was  not  neces- 
sary.    But  Mr.  S.  was  opposed  to  the  one  man 
court     The  true  number  for   a   court  was  four 
—and  he  g?ve  his  reasons  for  that  number. 

Mr.  S.,  without  concluding,  gave  way  for  a 
motion  to  rise  and  report  progress. 
The  eommittee  rose,  and  the  Convention 
Ad>  to  9  o'clock  to-morrow  morning. 
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TUESDAY,  AUGUST  18. 


Prayer  by  the  Rev.  Mr.  Rawson. 
FUNDS  IN  CHANCERY. 

The  PRESIDENT  laid  before  the  Conven- 
tion a  communication  from  the  Chancellor  ac- 
knowledging the  receipt  of  Mr.  Mann's  resolu- 
tion, accompanied  by  a  circular  addressed  by 
him  to  the  registers,  clerks,  &c,  requiring  a 
compliance  with  the  resolution,  and  the  em- 
ployment of  such  additional  assistance  as  may 
be  necessary  to  secure  a  prompt  compliance  with 
the  wishes  of  the  Convention.  Laid  on  the  ta- 
ble. 

Mr.  MANN,  from  a  special  committee  on  this 
subject,  to  whom  a  previous  communication  had 
been  referred,  made  the  following  report : 

Tint  they  have  examined  and  considered  the  com- 
munication and  accompanying  papers  separately  and 
collectively,  and  from  the  documents  before  the  com- 
mittee they  discover  that  the  papers  submitted  purport 
to  contain  the  annual  returns  from  the  several  chan- 
cery circuirs,  made  by  the  register,  assistant  registers 
and  clerks  by  order  of  the  court,  and  under  the  127th 
r  le  of  said  court: 

It  appears  to  the  committee  that  the  aggregate  a- 
mount  of  funds  in  the  hands  and  under  the  control  of 
the  chancellor,  reported  to  the  Convention  in  answer 
to  a  resolu  ion  adopted  by  the  Convention  requesting 
the  chancellor  to  report  the  aggregate  amount  of  funds 
under  his  control,  was  made  up  from  the  papers  and 
returns  submitted  to  the  Convention,  and  referred  to 
this  committee. 

By  a  close  examination  of  the  returns  and  papers 
submitted,  the  committee  discover  many  essential  er- 
rors in  the  aggregate  amounts,  and  the  returns  (from 
which  the  aggregate  report  was  evidently  made)  to  be 
defective  in  very  many  particulars,  some  of  which  give 
only  abstracts,  omiiting  many  of  the  most  essential 
deuils  necessaty  to  make  any  correct  statement  from 
them,  which  would  be  useful  to  the  Convention,  or  to 
the  people  at  large. 

Your  committee  also  observe,  that  these  annual  re- 
turns make  no  statement  of  interest  and  accumulation, 
or  interest  accounts,  and  leave  this  porion  of  these 
funds  entirely  to  conjecture  or  piesumption. 

There  appears  to  be  one  small  statement  of  interest 
of  c;ish  funds  in  the  second  circuit,  accruing  upon 
#37,424  6i;  but  no  statement  of  interest  lor  the 
#275,563  r  turned  as  invested  in  bonds  and  mortgages; 
\vi  h  this  exception,  no  statements  of  interest  or  accu- 
mulations are  presented.  This  fact  alone  isconsidered 
by  your  committee  sufficient  to  render  the  statements 
and  returns  imperfect,  and  fall  far  short  of  the  actual 
amount  of  these  funds 

The  interest  and  accumulations  of  the  funds,  if  prop- 
perly  invested  inbondsand  mortgage?,  New  York  state 
and  city  stocks,  and  other  dividend-paying  stocks, with 
other  substantial  securities,  would,  when  added  to  the 
principal,  enlarge  the  aggregate  amount  to  a  very  great 
extent,  which  interest  and  accumulations  are  as  much 
a  part  of  the  funds  as  the  principal  itself. 

Then- fore  your  committee  feel  it  to  be  their  duty  to 
ftate,  that  the  communication  from  his  honor,  the 
chancellor,  and  the  accompanying  papers,  do  not  con- 
tun  the  detailed  and  essential  particulars,  names  of 
interested  parties,  suitors,  owners,  heirs,  claimants 
and  others,  who  have  a  right  to  know  the  precise  a- 
mountand  co  dition  of  these  large  funds, including  the 
exact  amount  of  principal,  interestand  accumulations, 
that  no  good  or  definite  result  can  be  arrived  at  from 
the  documents  submitted  to  your  committee. 

It  further  appears  to  your  committee,  that  large  a- 
mounts  of  these  funds  are  in  the  hands  of  reg  sters  and 
clerks,  and  more  directly  under  their  control  and  di- 
rection and  management,  than  they  are  under  the  im- 
mediate control  and  direction  of  the  Chancellor  him- 
self; and  the  furds  ate  so  p'acd  generally,  without 
any  adequate  security  from  those  w  o  have  the  more 
immediate  direction  and  control  of  them  This  arises, 
no  Ui  ubt,  from  the  great  mass  of  complicated  duties 
and  business  forced  upon  the  Chancellor,  which  ren- 


ders it  impossible  for  him  to  have  the  immediate  super- 
vision and  management  of  these  multifarious  funds. 

With  a  view  to  the  better  security,  safety,  and  per- 
manent investment  and  accumulation  of  these  funds, for 
the  use  and  benefit  of  infants,  orphans,  widows,  heirs, 
and  all  parties  interested  therein,  and  upon  the  pre- 
sumption that  the  Court  of  Chancery,  as  at  present 
organized,  will  be  abolished  by  the  Convention,  should 
the  people  ratify  their  action  ; 

Your  committee  recommend  the  adoption  of  a  pro- 
vision in  the  constitution,  requiring  the  legislature  to 
provide  by  law,  for  the  placing  and  depositing  the  funds 
and  securities  now  held,  or  that  may  hereaiter  be  held 
by,  and  under  the  control  of  the  Court  of  Chancery, 
in  the  State  Treasury  for  safe-keeping,  investment,  and 
disbursement ;  and  that  the  Chancellor  be  requested 
to  furnish  to  this  Convention  the  items  constituting 
these  funds,  in  accordance  with  the  resolution  adopted 
and  transmitted  to  him  on  the  13th  instant,  at  his  ear- 
liest convenience. 

Your  committee  further  report,  that  they  have  exam- 
ined the  aggregate  report  of  the  Chancellor  referred  to 
them,  showing  $2,921,900  39  as  the  amount  of  funds  in 
his  hands  and  under  his  control;  and  on  comparing  the 
aggregates  and  recapitulation  of  that  report,  with  the 
returns  and  papers  ^from  which  it  appears  to  be  made), 
find  that  it  is  defective,  as  no  interest  or  accumulations 
are  included  in  the  amount,  and  that  it  is  even  less 
than  the  returns  and  papers  before  us  show  the  aggre- 
gate to  be ;  this,  it  appears  to  the  committee,  occurs 
from  clerical  errors  inadvertently  made 

Owing  to  the  apparent  inadequacy  and  defects  in  the 
returns  and  papers  referred  to  the  committee,  they  can- 
not recommend  the  printing  of  any  of  them  by  the  Con- 
vention ;  as  a  whole,  no  correct  information  would  be 
derived  from  them. 

All  of  which  is  respectfully  submitted. 

GEO.  S.  MANN,  Chairman. 

Mr.  MANN  explained  that  this  was  a  unani- 
mous report  of  the  committee,  except  as  to  the 
disposition  to  be  made  of  the  funds,  Mr.  Tao- 
gart  preferring  that  they  should  be  deposited 
in  the  county  instead  of  the  state  treasury. 

Mr.T  AGG  ART  repeated  substantially  the  same 
statement,  and  gave  as  his  reason  that  justice  to 
the  localities  where  the  money  and  property 
were  owned  required  that  the  county  should  be 
the  depository.  He  said  he  should  hereafter 
move  an  amendment  to  the  article  on  this  sub- 
ject to  carry  out  his  views. 

Mr.  MANN  briefly  pointed  to  some  of  the 
errors  which  the  committee  had  discovered,  and 
said  one  was  of  an  amount  of  not  less  than 
$30,000. 

Mr.  STRONG  moved  that  the  report  be 
printed,  which  was  agreed  to. 

DEBATE  IN  COMMITTEE. 

Mr.  SHAW  offered  two  resolutions, — one  to 
terminate  debate  on  the  judiciary  reports  in 
committee  of  the  whole,  on  Thursday  next,  at 
2  o'clock  P.  M. — and  the  other  to  limit  speeches 
to  15  minutes. 

Mr.  MANN  said  these  resolutions  consumed 
more  time  than  they  saved  ;  and  he  hoped  they 
would  be  withdrawn. 

Mr.  BURR  opposed  the  resolutions.  Although 
he  had  been  impatient  at  the  time  consumed  on 
a  subject  which  had  heretofore  occupied  the  at 
tention  of  the  Convention,  he  thought  this  was 
of  so  much  importance  that  it  should  be  fully 
discussed.  He  was  gratified  to  hear  the  able 
legal  gentlemen  ot  this  body  give  their  views  in 
relation  to  it ;  and  he  hoped  it  would  be  dis- 
cussed in  committee  of  the  whole,  but  that  the 
speeches  would  not  be  repeated  in  the  house. 
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Mr.  DODD  moved  to  lay  the  resolutions  on 
the  table.    Carried. 

THE  JUDICIARY. 

The  Convention  again  went  into  committee  of 
the  whole,  Mr.  Cambreleng  in  the  chair, 
on  the  judiciary  reports. 

Mr.  bIMMONS  resumed  and  continued  his 
speech.  He  reminded  the  committee  that  at  the 
adjournment  last  night,  he  was  showing  that  the 
subject  matter  oi'  suits  in  chancery  is  very  dif- 
ferent from  tiie  subject  matter  of  suits  in  courts 
of  law,  and  this  difference  creates  the  necessity 
of  a  division  of  the  business — and  not  the  mere 
forms,  which  are  but  the  shell,  and  not  the 
kernel.  He  proceeded  further  to  illustrate  and 
explain  this  position.  If  this  Convention,  said 
he,  did  any  thing  which  shall  go  to  confound  or 
to  throw  into  confusion  these  two  distinct  ju- 
risdictions, it  would  materially  obstruct  the  pro- 
gress of  the  science  of  the  law,  considered  as 
the  great  embodiment  of  practical  morality  on 
earth.  He  glanced  at  historical  circumstances, 
to  show  the  progressive  advancement  of  human- 
ity, which  was  brought  about  by  small  contri- 
butions, as  rivers  are  formed  from  the  droppings 
of  the  mountain  j  and  went  on  to  show  tiie  ne- 
cessity of  reports,  to  enable  the  judiciary  to  ap- 
ply the  humanised  principles  which  are  incorpo- 
rated in  our  system  of  laws,  to  cases  as  they 
arised.  He  proceeded  at  great  length  to  show 
the  impossibility  of  blendiug  equity  jurisdiction 
with  tnat  of  law,  in  the  same  court.  He  then 
examined  the  proposed  organization  of  our 
courts.  He  approved  of  much  of  the  report  of 
the  majority  of  the  committee,  and  should  sup- 
port it,  unless  he  could  get  something  better  j 
but  he  was  in  favor  oi  separating  some  of  the 
thirty-two  judges  for  the  equity  department. 

Mr.  HOFFMAN  spoke  of  the  importance  of 
the  legislature  in  relerence  to  the  judicial  de- 
partment, if  no  rule  were  prescribed  by  legis- 
lation the  work  of  judicial  legislation  would  de- 
volve on  the  judicial  department,  and  the  judges 
themselves  must  decide  the  rule  of  right.  Where 
there  is  law  he  held  that  there  was  prosperity 
and  progress',  and  where  it  was  not  there  was 
desolation  and  ruin.  But  the  law  must  be  the 
law  of  Heaven.  It  must  not  be  the  declaration 
of  men  occupying  those  seats;  they  might  de- 
clare it,  but  God  must  have  made  it,  and  God 
only.  He  repudiated  as  detestable  the  idea  that 
the  will  of  any  set  of  men  constitutes  the  law. 
He  then  proceeded  to  notice  the  necessity  of 
courts  to  administer  the  law,  observing  that  at 
present  we  have  no  courts  either  at  law  or  in 
equity — for  they  are  overwhelmed  and  buried 
by  the  business  before  them.  The  courts  do  not 
deny  justice,  but  they  are  unable  to  administer 
it.  The  necessity  of  reform  in  our  judicial  sys- 
tem had  engaged  the  attention  of  members  of  the 
legislature  heretofore,  the  gentleman  from  Es- 
sex (Mr.  Simmons)  among  the  number.  The 
attempt  to  remedy  existing  evils  was  made  in 
the  legislature,  but  it  failed.  He  detailed  the 
efforts' made  by  himself  and  others,  and  the 
plans  they  proposed.  He  held  it  to  be  necessary 
to  elect  the  judges,  contending  that  if  they  were 
not  elected  by  the  sovereign  body,  they  would 
look  in  vain  for  judges  to  stand  by  the  con- 
stitution against  the  encroachments  of  power. 
Hig  views  on  what  he   deemed  the  judicial 


system  to  be,  he  had  written  and  published  and 
he  saw  no  reason  to  change  them.  Assuming 
them  to  be  sufficiently  known,  he  should  proceed 
to  apply  them  to  the  report  of  the  majority  of 
the  committee  some  part  of  which  he  approved, 
while  other  parts  he  disapproved.  He  mainly 
agreed  with  the  proposed  organization  of  the 
court  for  the  Correction  of  Errors,  but  he  dis- 
approved of  the  judges  of  that  court  being  un- 
emploved  so  great  a  portion  of  the  year.  One 
consequence  would  be  that  they  would  be  paid 
an  inadequate  compensation  which  would  not 
secure  commanding  talent.  It  had  been  sugges- 
ted that  they  could  be  sent  on  circuit,  but  this 
he  held  to  be  impracticable.  He  objected  also 
to  the  composition  of  other  parts  of  this  court 
by  district  judges,  who  were  not  elected  to  rep- 
resent the  state.  He  examined  the  operation 
of  this  system  in  the  circuits  themselves,  and 
said  he  preferred  any  number  of  co-ordinate 
courts  to  the  district  system.  He  desired  to  see 
state  judges  and  to  see  them  sit  in  circuit,  banc, 
and  the  court  of  last  resort.  This  would  give 
them  character  with  the  people,  and  make  the 
administration  of  justice  satisfactory.  He  would 
have  each  judge  to  hold  a  circuit  alone,  once  a 
year,  unsupported  by  an  associate,  that  his  abil- 
ity might  be  tested  by  this  ordeal.  He  next 
proceeded  to  notice  the  union  of  law  and  equity 
in  one  tribunal  as  proposed  by  one  of  these  sec- 
tions. On  this  subject  he  agreed  that  the  report 
of  the  committee  was  entirely  right.  The  same 
court  might  administer  remedies  both  in  law  and 
in  equity.  The  best  argument  he  had  heard 
against  it  was  by  the  gentleman  from  Essex, 
who  contended  for  a  separation  as  a  saving  of 
labor  and  as  affording  facility  and  dispatch  ;  but 
such  advantages,  would  not  in  his  estimation, 
counterbalance  the  evils  of  a  separation.  He 
desired  such  a  reform  in  the  pleadings  in  both 
jurisdictions  as  to  make  them  intelligible.  He 
wished  to  preserve  all  that  was  good  in  existing 
systems  and  destroy  all  that  was  bad.  He  saw 
no  reason  to  give  way  to  alarm  and  terror,  but 
was  of  opinion  that  if  the  reform  proposed  in 
1841  and  1844  had  been  carried  out,  they  should 
have  been  in  a  better  condition  at  this  day.  He 
was  in  favor  of  trying  every  question  ol  fact  by 
a  jury  that  could  possibly  be  so  tried.  He  re- 
garded the  trial  by  jury  as  a  school  whence  were 
derived  valuable  lessons  of  wisdom.  There  the 
judge  was  compelled  to  make  his  law  so  plain 
that  it  could  be  understood  by  twelve  men,  and 
he  was  in  hopes  it  would  lead  to  the  law  being 
made  so  plain  that  it  could  be  understood  by  ev- 
ery man  who  had  to  live  or  die  by  it.  If  the 
chancellors  and  judges  were  all  compelled  to  go 
on  circuity  they  would  soon  devise  means  by 
which  proceedings  cou/d  be  shortened  and  ques. 
tions  of  fact  in  chancery  could  be  submitted  to 
a  jury.  Legislation  had  been  tried  and  it  had 
failed,  but  circuit  practice  would  accomplish  it. 
Chancery  practice  would  soon  be  found  no  more 
difficult  than  actions  of  assumpsit.  He  was  al- 
so in  favor  of  the  blending  of  the  two  systems 
to  avoid  the  necessity  and  the  expense  of  iwo 
sets  of  courts.  He  contended  that  there  would 
be  no  practical  difficulty  in  the  union.  He  next 
proceeded  to  enquire  what  would  be  done  with 
local  courts.  The  report  by  preserving  justices 
of  the  peace  in  civil  suits  admitted  that  local 
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courts  were  necessary  and  indispensable.  Some 
gentlemen  were  willing  not  only  to  preserve 
them  but  to  give  them  a  larger  jurisdiction;  but 
before  gentlemen  committed  themselves  to  that 
matter  he  invited  them  to  a  consideration  of  the 
necessities  of  the  case.  Every  court  to  do  jus- 
tice— and  they  could  not  do  justice  without  it — 
must  have  power  to  set  aside  a  default,  but  no 
gentleman  would  propose  to  give  such  power  to 
a  justice.  Again,  it  was  necessary  that  a  court 
that  shall  administer  justice  among  men,  should 
have  power  to  present  an  amendment  of  plead- 
ings, and  to  grant  new  trials ;  but  such  power 
no  one  had  or  would  propose  to  give  to  justices. 
Hitherto,  the  justices  courts  had  not  had  jury 
boxes  whence  to  draw  juries  as  in  courts  of  re- 
cord, and  he  was  of  opinion  that  their  best 
chance  to  make  proceedings  cheap  and  safe  was 
in  county  courts.  There  they  could  safely  invest 
power  to  set  aside  a  default,  to  amend  pleadings, 
to  appoint  referees,  arid  to  grant  new  trials, 
which  they  would  not  give  to  justices.  It  had 
been  supposed  that  the  proceedings  in  justices' 
courts  would  be  made  so  much  cheaper,  but  he 
proceeded  to  show  that  this  was  a  fallacy  ;  and 
therefore  they  oujjht  not  to  drive  people  to  courts 
which  were  ineffective  and  expensive.  It  would 
be  better  to  give  the  justices  the  choice  at  once 
of  carrying  their  cause  to  the  county  courts 
without  trial  in  justices  courts. 

Mr.  WARD  asked  the  gentleman  from  Herk- 
imer to  yield  to  a  motion  to  rise. 

Mr.  Hoffman  yielded  accordingly. 

Mr.  SIMMONS  said  he  had  an  amendment 
which,  if  in  order,  he  desired  to  offer.  It  was 
as  follows  : — 

Resolved,  That  the  report  of  the  judicial  committee 
be  so  arranged  that  sixteen  of  the  judges  be  arranged 
into  four  courts  of  general  jurisdiction,  one  of  which 
shall  be  *  court  of  equity  ;  each  court  to  hold  terms  in 
Banc  at  least  twice  yearly  in  each  of  the  four  districts 
of  the  state  to  be  c  m posed  of  eight  senatorial  dis- 
tricts; and  the  other  sixteen  judges  to  compose  four 
courts  of  local  jurisdiction  within  a  judicial  district, 
one  of  which  shall  be  a  court  of  equity,  which  shall 
hold  respectively  at  court  two  terms  in  banc  yearly  in 
each  of  said  districts,  and  at  different  times  and  places 
f»om  the  other  courts  :  The  former  courts  to  be  enti- 
tled supreme  courts,  the  latier  superior  courts;  the 
judges  of  the  former  to  be  selected  for  sixteen  years; 
of  the  latter  for  eght  years.  The  legislature  shall  have 
power  to  constitute  such  county,  city  and  town  courts 
as  may  be  deemed  necessary  ;  and  to  transfer  such  jur- 
isdiction and  powers  from  the  equity  to  the  common 
law  courts,  aud  from  these  to  the  former,  and  to  pre- 
scribe such  similar  and  common  forms  or  proceeding 
and  of  remedies,  as  may  be  deemed  practicable  and  ex- 
pedient. 

He  offered  this  to  put  himself  right.  This 
amendment  would  leave  it  open  for  the  legisla- 
ture progressively  to  assimilate  all  the  practice 
and  to  attain  all  the  objects  the  most  sincere 
reformer  could  desire,  and  at  the  same  time  it 
omitted  to  confound  courts  of  general  with  courts 
of  local  jurisdiction,  while  it  would  give  to  the 
friends  of  local  jurisdiction  precisely  the  same 
benefits  that  they  could  have  from  the  report  of 
the  majority  of  the  committee,  and  uphold  the 
character  of  the  courts  of  general  jurisdiction. 
He  desired  to  have  it  printed  for  the  perusal  of 
members. 

The  CHAIR  informed  the  gentleman  that  he 
could  only  offer  it  for  that  purpose  when  the 
committee  had  risen. 

Mr.  SIMMONS  said  he  was  desirous  to  get 


it  before  the  committee,  for  it  seemed  to  him 
that  it  embraced  a  central  point  around  which 
the  extremes  would  be  balanced  as  a  magnet 
balanced  a  needle.  It  appeared  to  him  to  con- 
tain a  principle  which  would  reconcile  the  con- 
flicting views  in  this  house,  and  point  to  a  per- 
fect unanimity  of  action.  It  secured  the  advan- 
tages for  which  gentlemen  had  contended,  of  lo- 
cal jurisdiction,  together  with  uniiormity  of 
practice,  while  it  abolished  the  distinctions  of 
law  and  equity,  if  that  should  hereafter  be 
found  practicable. 

The  CHAIR  said  the  proposition  was  not 
now  in  order 

Mr.  LOOMIS  suggested  to  the  gentleman 
from  Essex  4hat  he  might  give  notice  of  his 
amendment  or  resolution  of  instruction,  which 
would  answer  his  purpose  for  the  present. 

Mr.  SIMMONS  said  that  was  all  he  desired. 

The  committee  then  rose  and  reported  pro- 
gres,  and  obtained  leave  to  sit  again. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
FUNDS  IN  CHANCERY. 
Mr.  TAGGART,  from  the  select  committee 
to  whom  that  subject   was   referred,    submitted 
the  following  minority  report :  — 

That  having  duly  considered  the  subject  of  such 
communication,  he  has  arrived  at  the  conclusion  that 
it  is  inexpedient  to  provide  for  the  creation  of  any  offi- 
cer to  take  charge  of  such  funds;  but  that  provision 
should  be  made  for  the  sate  keeping,  investment  and 
disbursing  of  such  funds  by  such  coumy  and  State  offi- 
cers as  shall  seem  most  conducive  to  the  benefit  aud 
convenience  of  the  parties  interested  therein;  and  for 
that  purpose  recommends  the  following  to  te  incorpo- 
rated in  the  Constitution,  either  as  a  separate  article 
or  as  separate  sections  in  some  appropriate  article: — 

$  1.  Tue  Legislature  stnll  provide  by  law  for  trans- 
ferring and  depositing  all  funds  and  securities  now 
held,  or  which  may  hereafter  be  held  by  or  under  ihe 
control  oi  the  court  of  chancery,  or  of  any  otner  court 
or  courts,  or  of  any  register,  assistant  register,  clerk 
or  receiver  of  any  court,  for  safe  keeping,  investment 
or  disbursement,  in  the  Mate  Treasury,  or  with  a 
county  treasurer,  as  fo  lows  : 

1.  All  funds  secured  by  real  estate  in  any  county 
with  all  securities  relating  to  ihe  same  \vith  ihe  coun- 
ty treasurer  of  the  county  in  which  the  real  estate  is 
situated. 

2.  All  funds  belonging  to  infants,  widows  or  lunatics, 
not  secured  by  real  estate,  viih  the  county  treasurer 
of  the  county  in  which  the  infant,  widow  or  lunaic 
entitled  to  the  same  resides,  if  a  resident  of  this  Mate. 

3.  All.  funds  arising  from  the  sale  of  real  estate 
hereatter  to  be  made,  directed  to  be  invested  by  order 
of  any  court,  and  all  securities  taken  upon  the  sa  le  of 
real  estate  hereafter  made  by  order  or  direction  of  auy 
court,  with  the  county  treasurer  of  the  county  in 
which  such  real  estate  shall  be  situated. 

4.  AH  other  funds  and  securities  mentioned  in  this 
section,  in  the  state  treasury  or  with  the  county  treas- 
urer, as  shall  be  provided  by  law. 

$  a.  The  Legislature  shall  provide  by  law  that  every 
county  treasurer  having  in  his  custody  or  und«T  his 
control  any  of  such  tunds  or  securities,  shall  account 
with  the  board  of  supervisors  of  his  coumy  as  often 
as  shall  be  required  for  the  f^iihfui  execution  of  the 
trust  reposed  in  him  as  depository  of  such  funds  »nd 
securities,  and  shall  annually  transmit  a  statement 
of  such  funds  and  securities  to  the  State  Treasurer. 

The  report  was  ordered  to  be  printed  with  the 
majority  report  submitted  this  morning,  and  re- 
ferred to  the  same  committee  of  the  whole. 
THE  JUDICIARY. 

The  committee  of  the  whole,  Mr.  Cambre- 
leng  in  the  chair,  again  took  up  the  reports  of 

i/ti/>isi>tr  t*r\mml frf*>P_ 


the  judiciary  committee. 
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Mr.  HOFFMAN  having  the  floor,  resumed 
and  concluded  his  remarks.  He  argued  that  we 
could  not  and  would  not  give  justices  of  the 
peace  all  the  power  necessary  to  make  them 
safe  courts — and  that  the  remedy  was  to  retain 
something  in  the  shape  of  the  county  courts, 
exercising  local  powers  of  indispensable  neces- 
sity, and  elevate  their  character  by  an  adequate 
compensation.  And  he  went  into  some  details 
of  the  mode  in  which  this  might  be  done.  Mr. 
H.  went  on  to  condemn  the  one-man  court 
adopted  by  the  supreme  court  in  matters  of 
practice  ;  and  to  advocate  dispensing  with  the 
present  system  of  clerkships,  and  substitute 
another  contemplating  the  employment  of  clerks 
of  local  courts. 

The  question  was  then  put  on  Mr.  Chat- 
field's  amendment  to  the  third  section — so  that 
it  should  read  : — 

"  There  shall  be  a  supreme  court  having  general  ju- 
risdiction in  law  and  equity. " 

This  amendment  was  adopted  without  a  count. 

The  question  then  recurred  on  Mr.  Swackha- 
mer's  motion  to  strike  out  the  entire  section, 
and  insert : 

li  The  judicial  power  shall  be  vested  in  one  supreme 
court,  subject  to  the  appellate  jurisdiction  of  the  court 
of  appeals  ;  and  in  such  subordinate  courts  as  shall  be 
provided  by  this  constitution." 

This  amendment  was  negatived,  24  to  44. 

Mr.  PATTERSON  now  moved,  as  the  com- 
mittee seemed  disposed  to  settle  principles  be- 
fore setting  details,  that  the  12th  section  be  now 
taken  up.     That  section  was  as  follows  : — 

"$)2  The  justices  of  the  supreme  court  shall  be 
elected  by  the  electors  of  the  respective  districts  at 
such  time  as  m-iy  be  provided  by  law— but  not  within 
ninety  days  before  or  after  the  general  annua!  elec- 
tion. u 

Mr.  O  CONOR  thought  it  desirable,  before 
proceeding  to  take  up  that  section,  to  determine 
whether  we  were  to  have  county  courts  or  not. 
The  sixteenth  section  proposed  to  abolish  the 
county  courts.  A  proposition  to  amend  that 
would  brin?  up  the  question.  The  twelfth  sec- 
tion contemplated  district  supreme  courts.  It 
must  depend  on  the  decision  of  the  county  court 
question,  whether  we  were  to  have  these  district 
supreme  courts 

Mr.  MARVIN  was  not  sure  that  he  under- 
stood the  effect  of  the  last  vote.  He  wanted  a 
vote  in  some  way  on  the  que^ion  whether  equi- 
ty and  law  powers  were  to  be  vested  in  the  same 
court.  That  we  might  have  a  direct  vote  on 
that  question,  he  moved  to  strike  out  of  t  >e  sec- 
tion, as  amended,  the  words  "and  equity,"  so 
that  it  should  read,  "  There  shall  be  a  supreme 
court  having  general  jurisdiction  in  law." 

Mr.  BASCOM  remarked  that  this  presented 
a  very  important  question.  He  very  much 
doubted  the  proprity  of  increasing  the  number 
of  judges  who  were  to  exercise  chancery  pow- 
ers from  eleven,  the  present  number,  to  thirty- 
two.  If,  as  some  supposed,  it  was  impractica- 
ble to  so  assimilate  the  modes  of  proceeding  in 
law  and  equity,  he  would  prefer  to  rest  equity 
powers  in  four  chancellors,  and  the  power  of 
administering  law  in  a  reasonable  number  of 
judges.  But  he  believed  it  was  practicable,and 
hence  he  had  presented  a  minority  report,  with 
m.  view  to  permit  this  assimilation  to  take  place, 
if  the  legislature  chose  to  do  it.    He  suggested 


that  this  proposition  left  room  for  the  legisla* 
ture  to  make  that  distribution  of  the  legal  and 
equity  powers  among  the  judiciary,  as  the  gen- 
tleman from  Essex  (Mr.  Simmons)  desired. — 
As  it  was,  we  haj  decided  that  we  would  form 
a  portion  of  a  system,  and  leave  the  leglslsture 
to  form  the  rest.  If  this  was  to  be  the  result  of 
this  elaborate  reform,  and  if  that  was  the  settled 
determination  of  this  body,  then  he  had  only 
two  lines  to  offer  as  a  substitute  for  the  whole 
article — to  this  effect,  that  the  judicial  power 
shall  be  vested  in  such  court  or  courts  as  shall 
be  established  by  law.  He  wanted  the  Conven- 
tion to  take  the  responsibility  of  establishing  a 
judiciary  system  or  of  throwing  it  on  the  legis- 
lature. For  he  was  prepared,  if  any  part  of 
this  responsibility  was  thrown  upon  the  legis- 
lature, to  throw  the  whole  of  it  there.  He  only 
retained  his  amendment  to  give  the  gentleman 
from  Chautauque  time  to  present  distinctly  the 
question  he  desired  to  raise. 

Mr.  MARVIN  said  he  voted  under  a  misap- 
prehension of  what  the  question  was.  He  did 
not  design,  by  any  vote  of  his,  to  declare  that 
the  courts  of  law  and  equity  should  be  united 
and  merged  into  one.  He  proposed  this  amend- 
ment, to  get  a  vote  distinctly  on  the  question 
whether  we  shall  abolish  our  court  of  cha.n<j&ry. 
That  question  was  raised  by  his  motion.  He 
desired  to  see  in  this  constitution,  what  there 
was  in  the  present — a  provision  authorising  the 
legislature  to  confer  on  any  courts  of  law  such 
equity  powers  as  they  from  time  to  time  should 
see  ft.  But  his  desire  was  to  keep  up  the  two 
courts,  with  a  separate  organization. 

Mr.  KIRKLAND  did  not  regard  the  proposi- 
tion contained  in  this  section  as  necessarily  in- 
volving the  question  whether  we  were  or  were 
not  to  have  one  single  court,  and  that  court 
to  represent  *he  existing  supreme  court  and  the 
court  of  chancery.  The  question  involved  was 
simply  whether  we  were  in  favor  of  having  the 
two  courts  united  in  the  same  tribunal  or  tribu- 
nals. He  apprehended  that  it  would  be  neces- 
sary to  have,  at  all  events,  more  than  one  court 
in  this  state,  to  represent  these  two  courts,  and 
to  do  all  the  business  thereby  devolving  on 
them — including  all  the  business  now  done  by 
the  circuit  judges,  examiners,  and  the  greater 
part  of  that  now  done  by  masters-  In  voting 
for  the  proposition  as  it  stood,  he  did  so,  not 
supposing  that  he  thereby  voted  for  more  than 
this — that  we  united  in  the  same  tribunal  or  tri- 
bunals the  existing  courts  of  law  and  equity — in 
other  words,  that  the  powers  and  duties  oT  the 
law  and  equity  courts  should  be  exercised  by 
one  or  more  courts.  With  that  view,  he  should 
vote  against  the  motion  of  the  gentleman  from 
Chautauque. 

Mr.  CHATFIELD  enquired  how  this  section 
differed  in  principle  from  the  gentleman's  own 
report. 

Mr.  KIRKLAND  replied  that  the  jurisdiction 
was  the  same  in  both.  His  fourth  section  how- 
ever, established  more  than  one  tribunal. 

Mr.  CHATFIELD  (after  some  explanations 
with  Mr.  Kirkland,  from  which  it  appeared 
that  Mr.  C.  misunderstood  Mr.  K.'s  position  in 
regard  to  the  amendment)  went  on  to  suy,  that 
he  did  not  see  the  object  of  the  amendment,  in- 
asmuch as  his  own  put  an  end  to  the   question, 
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uniting  as  it  did,  in  express  terms,  the  two  jur- 
isdictions, and  being  adopted  by  a  large  ma- 
jority. 

Mr.  MARVIN  asked  what  the  difference  was 
between  the  section  as  it  stood  originally,  and 
as  amended,  except  that  the  legislature  had  no 
power  over  it.  Had  there  been  any  vote  by 
which  the  question  of  a  separation  of  the  two 
courts  had  been  passed  upon?  He  did  not  un- 
derstand that  by  the  amendment,  we  had  passed 
upon  that  question  at  all.  If  he  had,  he  should 
nut  have  called  it  up  again. 

Mr.  CHATFIELD  said  he  gave  his  views 
with  reference  to  that  question,  when  he  pro- 
posed his  amendment,  and  he  presumed  others 
understood  it  the  same  way.  As  to  the  differ- 
ence suggested  between  the  original  and  the 
substitute,  that  the  former  left  something  to  the 
legislature,  and  the  latter  nothing,  Mr.  C.  said, 
in  this  respect  the  two  were  precisely  alike  in 
effect.  The  legislature  would  of  course  have 
power  to  prescribe  the  manner  in  which  juris- 
diction should  be  exercised,  but  could  not  give 
jurisdiction. 

Mr.  STETSON  had  no  doudt  what  the  vote 
would  be  ;  still  he  agreed  that  the  question  al- 
luded to  by  the  gentleman  from  Chautauque 
(Mr.  Marvin)  had  not  been  decided.  The  gen- 
tleman from  Seneca  (Mr.  Bascom)  was  alarmed 
lest,  by  this  amendment,  we  had  made  a  demon- 
stration against  any  other  courts  whatever.  Mr. 
S.  did  not  understand  it  so. 

Mr.  BASCOM  said  his  position  was  ,that  it 
settled  this  point — that  it  left  a  part  of  the  duty 
of  enacting  a  judicial  department  to  the  legisla- 
ture. The  amendment  of  the  gentleman  from 
Kings  (Mr.  Swackhamer)  contemplating  the 
establishing  of  courts  by  this  constitution,  had 
been  voted  down. 

Mr.  STETSON  said  that  to  some  extent,  the 
vote  alluded  to  harmonized  with  the  views  of 
the  gentlemen  from  Chautauque  and  Essex. — 
For  it  showed  a  disposition  to  preserve  the 
words  law  and  equity,  though  a  dispositition  to 
confer  these  powers  on  the  same  court.  As  the 
section  stood  now  it  only  meant  a  supreme  court 
having  a  jurisdiction  inlaw  and  equity.  The 
word  kt  general"  meant  nothing  beyond  it.  Still, 
we  might  confer  on  the  legislature  power  to  cre- 
ate subordinate  courts  having  equity  jurisdic- 
tion. The  words  law  and  equity  being  left  in, 
many  might  naturally  suppose  that  the  vote  tak- 
en did  not  involve  the  question  of  fusion.  And 
it  did  not.  He  knew  what  the  vote  would  be 
on  the  amendment,  and  gentlemen  in  favor  of 
fusion  were  strong  enough  without  availing  them- 
selves of  the  aid  of  the  vote  taken  as  indicative 
of  a  concurrence  in  their  views 

Mr.  SWACKHAMER  hoped  this  amendment 
would  be  voted  down.  It  involved  the  exist- 
ence of  that  old  dragon  of  the  court  of  chancery. 

Mr.  BASCOM  said  he  should  vote  for  the 
proposition  to  strike  out — and  for  the  reason 
that  he  was  not  sure  that  he  understood  the  ef- 
fect of  the  amendment  of  the  gentleman  from 
Otsego.  There  might  be  a  covert  design  in  the 
choice  of  this  precise  language.  The  proposi- 
tion of  the  judiciary  committee  was  that  this 
supreme  court  should  have  the  same  jurisdic- 
tion in  law  and  equity,  as  the  court  of  chancery 
and  supreme  court  now  had,  subject  to  regula- 


tion by  law.  He  objected  to  this  that  it  did  not 
imply  that  the  legislature  might  abolish  this  ju- 
risdiction in  chancery.  The  proposition  of  the 
gentleman  from  Kings,  which  obviated  this  ob- 
jection, did  not  find  favor— and  there  seemed  to 
be  no  disposition  to  vest  the  judicial  power 
where  we  could  find  it,  but  there  seemed  to  be 
a  disposition  to  leave  a  portion  of  it  not  vested, 
so  that  the  legislature  might  hereafter  create  as 
many  courts  as  they  pleased.  He  would  like  to 
know  how  far  this  section  had  been  changed  by 
the  amendment  of  the  gentleman  from  Otsego  ? 
What  was  the  meaning  of  general  jurisdiction? 
He  ventured  to  say  that  it  would  be  construed  to 
mean  the  jurisdiction  that  existed  as  a  living, 
known  thing,  at  the  time  the  language  was 
used — not  such  as  the  judges  or  the  legislature 
might  hereafter  prescribe,  as  the  words  subject 
to  regulation  by  law,  might  have  implied  Un- 
der these  convictions,  he  should  vote  to  strike 
out  "and  equity" — and  he  should  probably  vote 
to  keep  it  from  being  put  in  any  where  else.  If 
equity  was  to  be  administered,  he  wanted  it  ex- 
ercised under  control.  He  would  not  put  equity 
powers,  such  as  now  were  exercised  by  the  court 
of  chancery,  in  any  tribunal. 

Mr.  CHATFIELD  said  it  was  very  difficult 
to  ascertain  what  the  gentleman  did  want. 

Mr.  BASCOM  preferred  the  language  of  the 
old  constitution.  He  wanted  the  judicial  powder 
vested,  and  the  legislature  left  to  define  the  ju- 
risdiction. 

Mr.  CHATFIELD:— Then  he  wants  some- 
thing more  than  he  wanted  when  he  submitted 
his  minority  report.  I  find  no  where  in  the  old 
constitution  an  expression  that  the  judicial 
power,  except  that  of  trying  impeachments, 
shall  be  vested  in  justices'  courts,  a  supreme 
court,  and  in  surrogates. 
Mr.  BASCOM:— Not  precisely,  but  in  effect. 
Mr.  CHATFIELD  said  the  old  constitution 
no  where  contained  a  clause  vesting  the  judicial 
power.  It  created  the  supreme  court  and  the 
court  of  errors,  and  recognized  the  county  and 
justices  courts,  speaking  of  them  as  existing: 
things.  The  majority  report  followed  out  the 
spirit  of  the  old  constitution  in  parcelling  out 
the  judicial  power,  more  nearly  than  any  of  the 
minority  reports.  But  where  did  the  gentleman 
from  Seneca  lodge  this  equity  power? 

Mr.  BASCOM:— I  leave  that  to  the  legisla- 
ture. 

Mr.  CHATFIELD:— But  controlled  by  the 
provision  that  there  shall  be  three  courts — a  su- 
preme court,  a  surogates'  court  and  a  justices* 
court.  Does  the  gentleman  mean  to  confer 
equity  powers  on  the  justices's  courts?  Or  would 
he  confer  it  on  the  surrogates? 
Mr.  BASCOM  .—Some  of  it. 
Mr.  CHATFIELD  went  rn  to  say  that  the 
gentleman  lodged  this  power  no  where,  except 
where  this  third  section  rested  it — in  a  supreme 
court.  And  yet  the  gentleman  was  going  to  vote 
it  out  of  this  section!  Mr.  C.  did  not  under- 
stand what  the  gentleman  meant  by  insinuating 
a  covert  design  in  his  amendment,  nor  did  he 
appreciate  his  criticisms  on  the  word  general. — 
Mr.  C.  intended  to  give  this  court  jurisdiction 
in  law  and  equity  co-extensive  with  the  state — 
and  of  all  subject  matters  of  litigation  in  courts 
of  law  and  equity.    Nor  did  he  suppose  that  the 
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word  was  susceptible  of  any  other  construction 
or  meaning.  The  section  left  no  residuary  pow- 
er to  be  exercised  by  other  authority.  It  did  not 
give  the  legislature  power  to  create  olher  and 
subordinate  courts.  That  was  to  be  looked  for 
in  another  part  of  this  report.  When  we  ap- 
proached the  17th  section  he  should  have  some- 
thing to  say  about  that.  He  did  not  like  that 
section.  He  had  very  great  doubt  about  leaving 
any  such  power  to  the  legislature  at  all.  He 
was,  not  certain  but  what  it  ought  to  be  struck 
out  altogether,  and  specific  provision  made  for 
subordinate  courts.       / 

Mr.  SWACKHAMER  —Does  the  gentleman 
go  with  us  instriking  out  that  section ? 

Mr.  CHATFIELD  :— Sufficient  for  the  day 
is  the  evil  thereof.  If  necessary,  I  shall  let  my 
views  be  known,  when  we  come  to  it. 

Mr.  LOOMIS  said  the  criticisms  upon  this 
section  seemed  to  suppose  that  the  next  question 
was  on  re-considering.  That  was  not  so.  The 
vote  just  taken  had  settled  the  question  of  phra- 
seology. Thus  far  the  propositions  to  amend 
had  come  from  the  friends  of  the  section  as  it 
stood,  in  principle.  This  proposition  was  from 
the  other  side,  and  raised  the  distinct  question 
of  a  separation  of  equity  and  law.  That  was 
the  avowed  object,  and  he  hoped  that  a  direct 
vote  would  be  taken  upon  it — for,  as  yet,  no 
direct  expression  had  been  had  on  that  point. 
He  apprehended  that  a  large  majority  would  be 
found  in  favor  of  uniting  the  two  jurisdictions. 
As  to  the  language  of  this  section,  it  had  been 
a  matter  of  a  great  deal  of  trouble  in  another 
place.  No  equal  number  of  words  in  his  report, 
had  been  the  subject  of  more  discussion  in  com- 
mittee, of  so  much  hyper-criticism  and  philo- 
logical learning,  as  these.  The  idea  that  to  re- 
tain the  words  law  and  equity  here,  would  pre- 
vent these  courts  from  being  blended,  he  thought 
fallacious. 

Mr.  SWACKHAMER  called  for  a  count  on 
the  amendment  in  advance,  and 

.The  question  was  put  on  striking  out  "and 
equity  "  and  lost  7  to  61. 

Mr.  BASCOM  then  moved  to  strike  out  the 
words  "law  and  equity" — so  that  the  section 
should  read : — 

"  There  shall  be  a  supreme  court  having  general 
jurisdiction." 

Mr.  JORDAN  enquired  if  the  gentleman 
meant  rjeneral  jurisdiction  over  legislative,  ec- 
clesiastical and  other  matters ! 

Mr.  BASCOM  intended  such  general  juris- 
diction as  should  be  prescribed  by  law.  He  va- 
ried his  amendment  to  that  effect. 

Mr.  STRONG  called  for  a  count  on  his  amend- 
ment, and  it  was  lost,  three  only  rising  in  the 
affirmative. 

Mr.  O'CONOR  moved  to  add  to  the  section— 
"  and  in  each  county  a  county  court  having  origi- 
nal jurisdiction  in  civil  cases." 

Mr.  PERKINS  enquired  if  the  gentleman  in- 
tended to  exclude  criminal  jurisdiction? 

Mr.  O'CONOR  did  not— but  wished  simply 
to  raise  the  question  now  whether  we  were  to 
have  local  or  county  courts  with  original  juris- 
diction. Provision  for  criminal  jurisdiction 
might  be  added. 

Mr.  RICHMOND  asked  if  the  gentleman  in- 


tended that  the  county  courts  should  have  juris* 
diction  in  law  and  equity? 

Mr.  O'CONOR  replied  that  that  was  another 
question.  He  wanted  to  raise  this  point  disem- 
barrassed of  every  other.  When  the  main  ques- 
tion was  disposed  of,  these  would  come  up  in 
turn. 

Mr.  CROOKER  suggested  that  the  gentleman 
should  leave  out  the  words  with  original  juris- 
diction, 

Mr.  O'CONOR  said  that  was  the  precise  point 
he  desired  to  raise. 

Mr.  STETSON  remarked  that  the  13th  sec- 
tion raised  this  question — and  the  gentleman 
would  probably  be  more  successful  when  we 
came  to  that  section,  than  by  pressing  his  a- 
mendment  now. 

Mr.  O'CONOR  supposed  that  before  settling 
any  question  as  to  the  constitution  of  the  supreme 
court — either  in  respect  to  the  number  of  judges, 
their  classification,  or  the  mode  of  selecting 
them — that  it  was  important  to  have  the  ques- 
tion settled  whether  we  were  to  have  the  ancient 
county  court  preserved.  Hence,  he  would  urge 
this  question  to  a  determination  now.  The  thir- 
teenth section,  or  something  like  it,  would  be 
necessary,  according  to  his  views,  whether  we 
had  the  county  court  or  not.  We  had  now  a 
supreme  court  having  general  jurisdiction  over 
the  whole  state.  We  had  a  regularly  organized 
though  inefficient  county  court  in  every  county. 
Before  approaching  the  question  of  the  constitu- 
tion of  the  supreme  court,  he  wanted  the  ques- 
tion settled  whether  we  were  to  annihilate  ut- 
terly this  ancient  institution,  the  county  court, 
or  improve,  elevate  and  strengthen  it,  and  make 
it  of  use  in  relieving  the  supreme  court,  which, 
constituted  as  it  might  be,  some  believed  would 
be  overwhelmed  with  business.  Hence,  he 
thought  this  the  proper  time  to  dispose  of  the 
question. 

Mr.  LOOMIS  thought  it  unnecessary  to  settle 
this  question  before  arranging  the  supreme  court. 
Indeed,  it  would  be  embarrassing,  as  every  gen- 
tleman would  vote  on  the  details  of  the  supreme 
court  with  reference  to  his  model  of  a  county 
court — and  when  we  came  to  that  question  might 
find  themselves  disappointed  in  that,  and  unsat- 
isfied with  what  they*had  done  in  regard  to  the 
supreme  court.  Mr.  L.  preferred  to  go  on  and 
settle  this  section,  then  to  take  up  the  question 
of  electing  judges,  and  then  as  to  the  other  de- 
tails. After  that,  we  should  be  in  a  condition 
to  settle  this  question  of  county  courts,  and  what 
jurisdiction  they  should  have.  For  himself,  he 
was  in  favor  of  a  county  court,  as  suchj  but  if 
gentlemen  meant  a  district  county  court,  he  was 
opposed  to  it.  He  wanted  a  county  court  for 
local  purposes. 

Mr.  NICHOLAS  thought  this  county  court 
question  should  be  settled  first,  as  it  would  have 
an  important  bearing  on  the  number  of  supreme 
court  judges. 

Mr.  JORDAN  differed  with  the  genueman.—. 
If  it  was  to  have  any  bearing  on  the  organiza- 
tion of  the  supreme  court,  it  ought  to  be  settled 
what  kind  of  a  county  court  we  should  have. 
The  naked  question  of  a  county  court,  would 
not  of  itself  aid  us  at  all  in  settling  the  details 
of  a  supreme  court.  The  kind  of  county  court 
he  would  have,  would  not  change  his  arrange- 
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ment  of  a  supreme  court  at  all— for  he  would 
confine  it  to  criminal  jurisdiction,  mainly,  and  to 
such  miscellaneous  local  business  as  now  de- 
volved on  that  court.  It  would  be  such  a  court 
as  would  not  interfere  with  the  jurisdiction  of 
the  higher  courts,  on  which  we  must  rely  to  do 
the  judicial  business  of  the  state.  We  gained 
nothing  by  determining  merely  that  we  would 
have  a  county  court,  unless  we  went  further  and 
determined  what  kind  of  court  it  should  be. 

Mr.  RICHMOND  insisted  that  we  could  not 
vote  on  the  number  of  supreme  court  judges, 
nor  hardly  on  their  jurisdiction  until  these  infe- 
rior courts  were  settled.  The  propositions  to 
increase  the  juristiclions  of  justices  and  to  cut 
off  appeals,  would  materially  affect  the  question 
of  the  organization  of  the  supreme  court.  So 
with  the  question  of  a  county  court,  and  its  or- 
ganization. 


Mr.  TILDEN  took  it  for  granted  we  were  to 
have  a  common  pleas  court  in  some  form 
and  if  so,  un-r  it  was  made  an  efficient  and  use- 
ful court,  it  would  materially  affect  the  question 
of  the  number  of  supreme  courts  judges.  But 
if  not,  there  would  be  force  enough  in  that  court, 
as  organized  here.  Hence  he  urged  the  impor- 
tance of  settling  the  county  court  question  first. 

Mr.  NICHOLAS  supposed  of  course  that 
having  determined  to  retain  county  courts,  we 
should  go  on  and  organize  them  on  a  better  toot- 
ing than  now,  before  proceeding  to  arrange  the 
reference  court. 

Mr.  PATTERSON  here  moved  that  the  com. 
mittee  r  ise,  which  was  done — and  the  Con 
vention 

Adjourned  to  9  o'clock  to-morrow  morning. 


WEDNESDAY,  AUGUST  19, 

Prayer  by  the  Rev.  Mr.  Selkirk. 

The  PRESIDENT  laid  before  the  Convention 
a  preamble  and  resolutions,  adopted  by  citizens 
of  Jefferson,  Lewis,  and  Oneida  counties,  in  fa- 
vor of  the  resumption  and  completion  of  the 
unfini3hed  canals ;  which  was  read,  together 
with  an  elaborate  memorial. 

Mr.  KIRKLAND  moved  the  reference  of  these 
papers  to  the  committee  of  the  whole,  having  in 
charge  the  report  of  the  committee  of  which 
Mr.  Hoffman  is  chairman.     Agreed  to. 

Mr.  K.  then  moved  that  they  be  printed.  He 
said  they  contained  much  valuable  statistical  in- 
formation.  They  came  from  a  large  meeting  of 
the  inhabitants  of  several  counties  j  they  were 
on  an  important  subject ;  and  they  had  prece- 
dents in  the  printing  of  memorials  from  other 
counties. 

Mr.  CHATFIELD  opposed  the  motion  to 
print. 

Mr.  STETSON  was  willing  to  follow  the  usual 
custom,  whatever  it  was.  If  the  Convention 
printed  memorials  on  one  side,  it  must  print  on 
the  other  ;  but  this  had  not  been  done.  He  in- 
stanced the  refusal  to  print  several  very  impor- 
tant memorials  wThich  had  been  presented,  and 
said  if  this  should  be  printed,  the  action  of  the 
Convention  would  be  partial.  He  moved  that 
the  motion  to  print  be  laid  on  the  table. 

Mr.  ANGEL  called  for  the  yeas  and  nays  on 
that  motion  j  and  there  were  yeas  51,  nays  40, 
as  follows: — 


AYES— Messrs.  Allen,  Bascom,  Bergen,  Bowdish, 
Brown,  Burr,  Cambreleng,  Chatfield,  Clark,  Cook,  Cor- 
nell, Dodd,  Dubois,  Flanders,  Graham,  Greene,  Hart, 
Hunt,  Hunter,  A.  Huntington,  Hyde,  Kemble,  Kennedy, 
Kernan,  Kingsley,  Loomis,  Mann,  Morris,  Vellis,  Ni- 
coll,  Perkins,  President,  Richmond,  Riker,  St.  John, 
Sanford,  Sears,  Shaw,  Sheldon,  btan«on,  Stephens, 
Stetson,  W.  Taylor,  Tilden,  Townseud,  Tuthill,  Wa- 
terbury,  Willard,  Witbeck,  Wood,  Youngs— fit. 

NAYS— -Messrs.  Angel,  Archer,  F.  F  Backus,  Baker, 
Bruce,  Bull,  D.  D.  Campbell,  Chamberlain,  Conely, 
Crooker,  Dana,  Danforth,  Hotchkiss,  E  Huntington, 
Jordan,  Kirkland,  McNeil,  Marvin,  Miller,  Nicholas, 
O' Conor,  Parish,  Patterson,  Penniman,  Rhoades,  Sal- 
isbury, Shaver,  Shep^rd,  E.Spencer,  W.  H.Spencer, 
Stow,  Strong,  Swackhamer,  Taggart,  Tallmadge,  War- 
ren, White,  A.  Wright,  W.  B.  Wright,  Young— 40. 

,  Mr.  CROOKER  offered  the  following  resolu- 
tion, which  was  adopted:— 


Resolved,  That  committee  number  Eighteen  be  re* 
quested  to  inquire  into  the  propriety  of  lecor  ing  a 
provision  for  discouraging  the  holding  of  land  by  cor. 
porations,  except  when  used  for  their  necessary  busi- 
ness purposes. 

THE  JUDICIARY. 

The  committee  of  the  whole  resumed  the  con- 
sideration of  the  reports  of  the  judiciary  com- 
mittee, Mr.  CAMBRELENG  in  the  chair. 

The  pending  question  was  on  the  amendment 
of  Mr.  O'Conor,  modified  as  follows — to  come 
in  at  the  end  of  section  three: — 

"And  in  such  county  a  county  court,  having  original 
jurisdiction." 

Mr.  PATTERSON  had  but  a  few  remarks  to 
submit  upon  this  question.  The  amendment 
proposed  that  we  should  have  a  county  court 
with  original  jurisdiction,  without  defining 
what  sort  of  a  court  we  should  have.  He  stated 
yesterday,  that  unless  we  define  the  court  first, 
we  should  find  ourselves  in  the  predicament  of 
the  judiciary  commtttee,  where,  although  a 
majority  voted  in  favor  of  a  county  court,  yet 
those  constituting  that  majority  could  not  agree 
to  any  particular  plan  for  the  organization  of  a 
court.  He  wanted  a  plan  presented  here  in  ad- 
vance and  voted  upon.  Then  we  could  vote 
understandingly.  But  if  we  voted  nakedly 
upon  the  question  of  a  county  court,  we  should 
find  ourselves  in  an  embarrassed  condition.  He 
did  not  believe  there  was  a  gentleman  on  or  off 
this  floor,  who  would  consent  to  the  establish- 
ment of  just  such  county  courts  as  we  have  had 
in  the  several  counties  of  this  State  heretofore. 
Perhaps  the  gentleman  from  New  York  (Mr. 
O'Conor,)  would  be  willing  to  have  such  courts 
established  in  the  country,  but  he  believed  no 
persons  out  of  that  city  would  consent  to  it. 
The  returns  which  had  been  received  here  in 
relation  to  the  expenses  of  these  courts,  show 
that  the  whole  amount  of  judgments  have  not 
amounted  to  so  much  as  the  expenses  of  jurors. 
It  would  have  been  more  to  the  pecuniary  advan- 
tage ot  the  people  if  they  had  paid  out  of  their 
own  pockets  the  verdicts  rendered,  rather  than 
to  have  submitted  to  the  expense  of  these  for- 
mal trials.  Then  why  continue  such  courts  as 
these  ?  It  had  been  said  that  it  was  necessary 
32 
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to  have  local  judges  in  order  to  have  an  author- 
ity to  issue  writs  to  apply  in  local  cases  ;  but 
why  should  not  this  power  be   given  to  the  sur- 
rotates  of  the  counties  ?    If  there   were   to  be 
five  judges  in  each  county  who  received  a  fixed 
salary,  what  was  to  be  the  amount  of  their  sal- 
ary ?    It  could  not  be  said   that  a   fixed  salary 
could   be  made  which  would  apply  to  all   the 
judges  in  the  different  counties,  both  where  the 
business  was  large  and  where  it  was  less  exten- 
sive— the  same  in  Rockland  as  in  Oneida.    His 
own  plan  would  be,  in  providing  for  local  courts, 
to  elect  two  judges  in  each  county,  who,  with  a 
judge  of  the  supreme  court,  should  hold  sessions 
of  oyer  and  terminer.    And   this,  he  believed, 
would  be  as   good  a  court  of  local  jurisdiction 
as   could   be   had.     Some  gentlemen,   like   the 
gentleman  from  Ontario;    [Mr.    WordenJ    had 
referred  to  one  or  two  counties  where  the  coun- 
ty  courts  were  good  enough.     That  gentleman 
had  the  good  fortune  to  live  in  a  county  where 
there  was  an  effective  court.     Such,   however, 
was  not  true  of  the  State  generally.    He  again 
asked   the  gentlemen     to   submit  their    plans 
for    a     county    court.      One     had     suggested 
the  election  of  a  first  judge,  who  shall  be  a  sur- 
rogate, and  with  two  justices  of  the  peace  hold 
general  sessions.     This  struck  him  as  the  least 
objectionable,  and   as  creating   the   least  addi- 
tional expense.     But  the  gentleman  from  Her- 
kimer (Mr.  Hoffman)  objects  to  this  as  a  one 
man  court.     We  have  such  courts  now.     The 
justices  courts  are  one  man  courts.     There  are 
the  circuit  courts,  which  are  one  man  tribunals. 
Let  any  man  go  into  a  circuit  court,  and   then 
into  our  county  courts,   where   five  men  are 
perched  up  for  ornament,  and  he  will  be  satis- 
fied that  the  circuit  judge  will  do  more  in  one 
week   than  the   others   can  in  four.     No  one 
would  propose  to  pay  all  five  judges  large  sala- 
ries, and  unless  you  did  you  could  not  get  com- 
petent men.     Mr.  P.  then   examined   the  plan 
submitted    by  his  colleague,   (Mr.   Marvin.) 
This  he  thought  the   best  plan  for  a  county 
court,  if  we  were  to  have  one.     You  could  af- 
ford tp  sive  the  president  judge  a  good  salary, 
and  would  thus  get  a  good  man.     But  when  the 
judiciary  committee  had  got  their  report  drawn 
out  for  a  district  court  of  common  pleas,  with  a 
president  judge  to  be  elected  in  each  of  the  eight 
judicial  districts,  they  saw  at  once  that  this  pre- 
sident judge  might  as  well  be  called  a  judge  of 
the  supreme  court,  because  in  each  of  these  dis- 
tricts four  judges  of  the  supreme  court  are  to  be 
elected,  and  if  more  judicial  force  is  necessary, 
then  add  it  to  the  supreme  court.    Why  call  one 
of  the  judges  elected  in  a  district  a  president 
judge  of  common  pleas,  and  send  him  to  the  dif- 
ferent counties  of  the  district  to  hold   the  com- 
mon pleas  courts,  and  the  next  week  allow  one 
of  the  supreme  court  judges,  elected  in  the  same 
district,  to  follow  him  and  hold  the  circuit  court 
in  the  same  counties?    The  committee,  in  look- 
ing over   the  whole   matter,  concluded  that  it 
would   be  better  to  have  but  one  set  of  judges, 
and  call  them  judges  of  the  supreme  court ;  have 
all  civil  suits  commenced  in  that  court,  where 
the  cost  is  no  more  than  in  a  county  court,  and 
where  the  rules  and  forms  of  proceeding  will  be 
the  same  throughout  the  state.    In  this  way  one 
appeal,  at  least,  can  be  saved,  and  in  addition  to 


that  the  number  of  appeals,  in  his  judgment, 
will  be  less  from  a  judge  of  the  supreme  court 
holding  a  circuit,  than  from  a  judge  of  the  com- 
mon pleas.  Mr.  P.  examined  the  objections  to 
the  plan  reported  by  the  committee,  arguing  that 
they  were  invalid.  County  judges  were  now 
paid  large  sums  of  money  for  fees,  when  the 
services  might  as  well  have  been  rendered  by 
the  justices  of  the  peace.  He  read  the  items  of 
a  single  case  that  had  been  handed  to  him  with- 
in a  few  days,  where  a  county  judge  bound  over 
some  parties  in  a  riot  case.  He  thus  made  out 
the  following  bill  for  services  ; — 

Attendance,  25;  4  oaths,  60;  orders  for  warrants  and 
warrants  for  24,   $12 #12  75 

S  ibprenas  for  20  writs  $5;  auendance  on  return 
u&i  subpoenas  for  20  writs  $5 10  25 

Swearing  42  witnesses  5  25;  drawing  and  engros- 
sing 20  folios  of  depositions  7  60 12  75 

A  tendance  and  orders  that  17  defendants  give  se- 
curity 9  60;  22  recognizances  6  5o 14  00 

Attendance  and  orders  that  10  witnesses  pive  se- 
curity $ d;  10  recognizances  2  50 7  50 

A  tendance  and  orders  to  discharge  7  defendants 
without  bail 3  60 

Attendance  and  orders  to  dicharge  17  defendants 
on  giving  bail  8  50;  do.  10  witnesses  5 13  50 

One  day's  attendance  on  examination •    2  00 

$7j  25 

Mr.  J,  J.  TAYLOR:   Was  that   for  a  single 
day's  services  ? 

Mr.  PATTERSON  knew  nothing  about  it, 
except  what  appeared  on  the  face  of  the  bill. 

Mr.  TAGGART  wanted  to  know  if  that  judge 
had  ever  been  indicted  ? 

Mr.  PATTERSON  could  not  tell. 

Mr.  BROWN:  What  in  God's  name  was  that 
judge  about  when  he  made  those  charges? 

Mr.  PATTERSON:  It  appears  by  the  bill 
that  he  was  examining  and  binding  over  some 
individuals  charged  with  a  riot.  He  could  not 
see  what  use  there  was  in  having  five  judges  to 
run  up  bills  like  the  one  he  had  read.  IVlr.  P. 
spoke  of  other  duties  now  thrown  upon  coun- 
ty judges,  which  he  thought  had  better  be 
dispensed  with.  Such  were  appeals  from  the 
acts  of  road  commissioners  &c.  If  two  judges 
are  to  be  elected  in  each  county  to  sit  with  the 
judge  of  the  supreme  court,  to  hold  courts  of 
oyer  and  terminer,  they,  with  the  surrogate, 
might  hear  certioraris  from  justices'  courts,  and 
transact  such  local  business  as  is  now  done  by 
the  county  judges.  But  he  would  not  like  to  see 
a  county  court  having  original  civil  jurisdiction 
in  any  county  in  the  state.  If  the  delegation 
from  New  York  desired  such  an  one,  he  should 
not  object  to  allowing  them  to  have  it  in  their 
own  county.  The  gentleman  from  Genesee 
(Mr.  Richmond)  had  discovered  in  the  3d  sec- 
tion a  provision  which  would  allow  the  legisla- 
ture to  appoint  168  examiners  in  chancery.  He 
(Mr.  P.)  did  not  believe  the  same  discovery 
could  have  been  made  by  any  other  gentleman 
in  the  Convention.  The  article  provided  dis- 
tinctly that  the  judge  who  decided  a  cause  shall 
hear  the  testimony,  and  the  power  given  to  the 
legislature  had  no  reference  to  the  appointment 
of  such  officers  as  examiners  in  chancery.  He 
hoped  no  other  bugbear  like  this  would  be  found 
in  the  report  of  the  judiciary  committee. 

Mr  STETSON  regretted  that  we  were  pre- 
cipitated into  a  discussion  of  this  question  of  a 
local  court  before  we  had  discussed  and  passed 
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upon  the  organization  of  the  higher  conrts  ;  for 
he  believed  that  all  parties  in  the  end  would  feel 
constrained  to  organize  courts  with  some  sort  of 
jurisdiction  to  stand  between  the  supreme  court 
and  courts  oC  justices  of  the  peace.    As  it  now 
stood  a  large  number  of  the  judiciary  committee^ 
and  others  who  supported  their  plan  for  organi- 
zing the  higher  courts,  would  oppose  the  estab- 
lishment  of  an  intermediate  court,  as   they  re- 
garded it  hostile  to  their  plan  ;   hence  he  be- 
lieved  this  particular  question  would  stand  a 
better  chance  if  its   consideration  could   have 
been  deferred.    For  himself  he  should  acquiesce 
in  the  general  plan  proposed  by  the  committee, 
for  he  belived  that  it  was  the  best  that  we  could 
get  under  all  the  circumstances  of  our  condition. 
He  would  say  more — he  approved  the  views  of 
the  committee  in  the  recommendation  that  the 
judges  of  the  supreme  court  should  try  all  the 
causes  heretofore  tried  in  the  supreme  court  and 
common  pleas,  so  far  as  that  could   be  done 
without     overwhelming    that    court,     or    ex- 
tending the   division  of  its    parts    to   the   de- 
struction of  its   unity.     There  was   sound  rea- 
son in  the  plan,  for  trials  would  be  more  expedi- 
tious,and  the  abler  the  judge  the  fewer  the  errors. 
Again,  it  was   due  to  the  masses  who  litigated 
for  the  smaller  sums  that  they  should,  as  far 
as  may  be,  have  as  good  a  judge  to  try  their 
causes  as  those  who  litigated  for  larger  sums. 
But   there  was  a  large  class  of  business  pro- 
ceeding mainly  from   courts  of  justices  of  the 
peace,   now  administered  in  the  county  courts, 
to  which  the  jurisdiction  of  the   supreme  court 
could  not  be  brought,  so  as  to  try  the  issues  be- 
fore the  jury,  without  manifest  danger  of  over- 
burdening  that  court ;  or  if  you  increased  its 
numbers  to  meet  the  demand    of  making  it  a 
mere  common  pleas   system,  without  the  unity 
of  a  supreme  court.     He  would  say  then,  that, 
when  the  question  was  put,  will  you  organize  a 
local  court,  having  some  sort  of  jurisdiction? — 
gentlemen  could  not  wisely  answer  No,  without 
they  could   certainly  demonstrate   that   the  su- 
preme court,  as  it  was  proposed  to  be  organized, 
could    easily  administer   the  law,  and   try  the 
causes  in  the  class  of  inferior  cases  to  which  he 
referred.    Mr.  S.  then  proceeded  to  compare  the 
judicial  force  proposed  with  that  we  now  have  j 
and  both   with  the   amount  of  business   to  be 
done,  as  derived  from  the  statistics  of  business, 
iurnished  by  the  clerks  of  the  courts.     He  show- 
ed that  we  now  had  three  hundred  and  forty-two 
judges  of  courts  of  record  j  and  in  lieu  of  this, 
the  committee  gave  us  thirty-six,  all  told.     He 
admitted  a   comparison  of  numbers   was   not  a 
true  index  to  the  comparative  force  for  despatch; 
for  the  disposition  of  it,  and  its  improved  abil- 
ity, so  far  as  the  pleas  were   concerned,  would 
forbid  such  a  comparison.  He  showed  that  there 
was  a  great  mistake  in  the  report  of  the  select 
committee,  Doc.  45,  upon  the  statistics  of  litiga- 
tion.    It  had  gone  forth  to  the  public,    and  ex- 
cited alarm.     The  clerks  of  the   supreme  court 
had  returned  the  number  of  causes  put  upon  the 
calendar  of  that  court,  at  each  term,  during  two 
and  a  half  years,   ending  May  term   last — run- 
ning through  ten  terms— the  select  committee  had 
footed  up  these  several  items,  and  the  aggregate 
of  5573  causes  had  gone  to  the  public  as  having 
been  placed  on  the  calendar  of  that  court  in  the 


brief  time  of  two  atid  a  half  years !    The  truth 
was,    the    6amc  causes  were    counted  twice, 
and  up  to  eight  times  over — as  they  went  on  to 
the  calendar  every  term,   gome  of  them  eight 
times.    The  whole   number  of  causes  actually 
argued  in  that  two  and  a  half  years,  was  1053  ; 
and  the  number  remaining  upon  the  calendar  at 
the  end  of  the  term  was  665— showing  that  1718 
instead  of  5573,  was  the  number  on  the  calendar 
of  the  supreme  court   in   that  two  and  a  half 
years.     The  average  number  placed  on  the  cal- 
ender annually  for  the  last  two  years,  was  721  ; 
and  the  average  number  argued  each  year  was 
slightly  below  400.      He   believed   that   in  five 
years  the  whole   number  of  causes  on   the  law 
side  alone,  to  be  argued  at  the  terms  of  the  eight 
districts,  would  rise  to  1000,  giving  annually  125 
to  each  district ;  and  there  would   be  a  propor- 
tionate quantity  of  non  enumerated  and  chamber 
business.  Here  then  we  had  a  standard  by  which 
to  measure  the  capacity  of  these  judges  in  the 
dispatch  of  business,  and  of  the  amount  of  bu- 
siness to  be  done.      No  one   complained  of  the 
ability  or  industry  of  our  present  judges.      It 
was  admitted  that  they  did  all   that   these  men 
could  do.      It  appeared   then,   from  this  guide, 
that  one  cause  and  one  third  of  a  cause,  with 
its  proportional  quantity  of  non-enumerated  and 
chamber   incidents   was  all    that   these  judges 
could  hear  argued    and  decide   and   dispose  of 
by  written  opinions  in  each  day.     That  was  a- 
bout  the   ratio  of  the   dispatch  of  the   present 
judges  of  the  supreme  court,  upon  four  hundred 
causes  a  year.     And  he  would   say  that  il  gen- 
tlemen expected  bt  their  proposed  organization 
to  improve  the  ability  or  increase   the  dispatch 
of  judges  they  would  be  sadly  mistaken.     If  he 
stood  solitary  and   alone  in  the   opinion,  he  ne- 
vertheless would  confidently  express  his  belief 
that  before  ten  years  hadgonc  by,  the  popular  cry 
would  go  up,  '*oh  that  we  could  have  such  judges 
as  we  had  before  1846,"  as  we  now  heard  the  cry 
"oh  that  we  had  such  judges,   as  set  upon  the 
bench  in  1821."  He  knew  that  there  was  a  thou- 
sand causes  operating  to  make  the  judges  of  our 
court  slightly  unpopular;  but  the  causes  were 
small  and  evanescent.    Attorneys  were  frequent- 
ly disappointed  in  results,   when  the  fault  was 
more  with  themselves  than  the  courts,  a*nd  the 
public  was   sensitive  because  business  was  be- 
hind, when  no  human  power  could   bring  it  up 
without  an  increase   of  force,   in  proportion  to 
the   growth  of   the   country  since   1821.     The 
judges  now   suffered  from  these  slight  and  tem- 
porary considerations,  but  sir,  (said  Mr.  S.)  the 
"good  that  men  do  lives  alter  them,"  and  soon  af- 
ter we  shall  nave  parted  company  with  the  present 
judges  of  thu  higher  courts,  we  shall  look  back 
upon  their  learned   decisions  and  indefatigable 
industry  with  pride  and  satisfaction,  mixed  willi 
regret  that  we  are    having   a  quality  not  quite 
so  good.     The  new  organization  then  would  not 
increase  despatch   beyond  the  mere  numbers  it 
would  add  to  the  force.     He  had  shewn  that  125 
causes  would   arise  on  the  law  side  in  each  dis- 
trict.    There   would  in  his  opinion   be  as  much 
on  the  equity  side,  making  in  all  250  causes  in 
each  district,  to  which  must  be  added  the   non- 
enumerated   and  chamber  business  in  the  same 
ratio.    This  would  require  1S8  working   days, 
and  travel  woulu*  increase  the  number  of  days 
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to  200,  equal  to  two- thirds  of  the  working  time 
in  each  year,  amounting  to  eight  months.    Now 
twenty-four  of  the  thirty-six  judges  must  be  em- 
ployed  upon  this  duty,  and  eight  months  in  each 
year  was   equal  to  sixteen  of  these   iudges — 
eight  were  to   be   constantly  employed  in  the 
court  of  appeals  and  we  might  reasonably  sup- 
pose that  two  of  this  whole  number  would  be 
unable   to  do  business  from  sickness  or  other 
causes.      We  thus   had   given   employment  to 
twenty-six  of  the   thirtv-eight  judges,    leaving 
ten  only  to  do  all  the   business  now  performed 
by  eight  at  the  circuits,  and  also  the  superaddi- 
tion  of  all  the  business  done  at  the  common  pleas, 
and   taking  the  evidence  taken  in  the   court  of 
Chancery,  for  which  over  $16,000  was  now  paid 
to  only  part  of  the  examiners.    Really  it  seem- 
ed  to  him  that,  to  take  this  evidence  alone  would 
require   at  least  one  judge  for   every  district, 
eight  in  all.     The  returns  of  actual  trials  in  the 
circuits,   shew  950  for  the  year   1845  in  those 
counties  from  which  we  had  returns.     From  the 
common  picas  for  the  same  year,  we  had  of  all 
sorts,  original  causes,   appeals   and  certioraris, 
over  2000,  actually  tried.  It  was  at  least  in  point 
of  time  equal  to  that  done  at  the  circuit.    His  con- 
clusion was  that  the  force  proposed  was  at  least 
inadequate  to  administer  justice  in  the  first  in- 
stance in  all  those  cases  which  proceeded  from 
justices  courts.    Mr.  S.  proceeded  at  much  length 
to  show,   that  from  principles  of  economy  that 
class  of  business  ought  not  to  be  sent  to  the  Su- 
,  preme    Court    at   the   centre   of   the    county, 
where  suitors  for  small  sums  with  their  witness 
es  would  have  to  wait  as   spectators   subject  to 
heavy  expenses  nearly  a  whole  week,  and  then 
perhaps  to  go  home  and  come  again  without  a 
trial.    For  that  class   of  cases  it  was   better  to 
bring  the  judge  to  the  parties  than  to   carry  the 
parties  and  ten  witnesses  to  the  judge.     There 
should  be  at  least   one   county  judge   for   every 
ten  thousand  inhabitants,  who  would  go  into  the 
neighborhood  where  the  parties  and  witnesses 
were,  and  hear  new  trials  from  justices  courts; 
and  such  too  of  a  large  amount  under  their  pre- 
sent jurisdiction,   wrhere  the   defendant   should 
elect  to  be  tried  before  this  higher  justice.     As 
to  justices  of  the   peace  he  would  say  that  a 
large  portion  of  them  were  fully  capable  of  per- 
forming the  duties  upon  the   county  bench,  but 
the  difficulty  was   when  a  case  arose  which  re- 
quired nursing,  the   plaintiff  or  person  having 
charge  of  it  would  avoid  the  candid  and  capable 
justice  and  select  one  who  felt  a  bias  or  was  in- 
capable of  con  dueling  a  trial  upon  accurate  le- 
gal principles.     Now  a  defendant  should  not  be 
left  to  be  thus  devoured,  or  forced  to  endure  a 
greater  evil  ihat  of  appeal  or  certiorari.     The 
only  correction  he  knew  of  was  the  proposition 
of   the  gentleman  from  Herkimer  (Mr.  Loomis) 
to  establish  a  local  court  that  should  go  to  the 
neighborhood,  when   causes  enough    had  accu- 
mulated.    The  gentleman  from  Franklin  (Mr. 
Flanders,)  had  encouraged  such  a  system  and 
every  gentleman  who  had  spoken  admitted  that 
reform  was  necessary  la  that  direction. 

Mr.  O'CONOR  said,  as  he  had  proposed  this 
amendment,  and  was  frequently  referred  to,  it 
would  seem  to  be  proper  that  he  Should  state  his 
object  in  presenting  it,  and  the  views  he  enter- 
tained on  the  general  question.    He  had  not 


heretofore  made  any  remarks  on  the  general 
scope  and  structure  of  the  judicial  system,  pre- 
sented by  the   committee   on   the  judiciary;  he 
should  therefore  avail  himself  of  this   occasion 
to  speak  somewhat  at  large  on  that  system,-  and 
before  he  sat  down,  would  urge  upon  the  com- 
mittee  the  retention  of  county  courts   in  their 
present  legal  character,  having  original  jurisdic- 
tion in  suits  between  party  and  party,  and  to  be 
so  newly  organized   and  officered  as   to  give 
them  the  degree  of  vigor  required,  and  to  enable 
them  to  perform  that  large  portion  of  the  judi- 
cial business  of  the  state,   originating   between 
residents  of  the   same  county.     It  might  be,  as 
the  gentleman  from  Clinton  (Mr.  Stetson)  had 
said,  that  the  report  of  the  majority  would  cer- 
tainly command  the  assent  of  the  Convention  j 
and  that  it  was  but  a  waste  of  time   for  him  to 
present  his  views  in  opposition  to  the  system  re 
ported.     But  conceiving,  as  he  did,  that  this  re- 
port destroys  nearly  all  the  good  features  in  our 
existing  and  past  judicial  systems,  and  furnished 
nothing  that  can  be  deemed   an   equivalent,  he 
should  consider  himself  wanting  in  duty  to  his 
constituents,  if  he  did  not  at  least  enter  his  ob- 
jections  to  it,  and  show,   to  the  best  of  his  abil- 
ity,  the  objections  to  it  which   existed.     They 
were  told  at  an   early  stage  of  the   proceedings 
of  this  Convention,  that  it  would  be  a  sad  busi- 
ness if,  instead  of  going  into   committee  of  the 
whole,   and  there   settling  preliminarily  certain 
important  principles,  we  should  refer  particular 
matters  to  select  committees.     It  was  urged  that 
if  we  did  so,   we   should   virtually  make   those 
committees  the^Convention;  that  when  a  strong 
committee   of  respectable  gentlemen  was  sent 
out  charged  with   any  particular   subject,  they 
were  sure   to  return  animated  by  an  esprit  du 
corps,  and  banded  together  to  carry  it — present- 
ing a  force  altogether  irresistible.    For  his  part, 
he  gave  but  little  weight  to  that  argument,  and 
voted  against  those  who  urged  it,  perhaps  be- 
cause he  was  unskilled  in  legislation.     He  sup- 
posed a  report  would  come  in  merely  as  a  basis 
of  action  for  the  Convention,    and  that  even  the 
members  of  the   committee   would   themselves 
treat  it  merely  as  a  basis  of  action.     But  per- 
haps he  was  in  error.     Perhaps  it  was  true  that 
when  a  report  was  made   and   thus  returned  to 
the  Convention,  gentlemen  could  not  be  induced 
to  alter  a  word,  a  line,  or  a  letter,  because  it  was 
the  report  of  a  committee.    He  certainly  should 
greatly  regret  the  vote  he  had  thus  given,  at  the 
outset  of  our  proceedings,  if  such  should  prove 
to  be  the  case.     He   begged   to   say,   however, 
whilst  he  should  call  the  report  the  report  of  a 
majority  of  the   judiciary  committee — while  he 
would  not  dispute   the  riarht   of  any  to  apply 
that  title  to  it— he  felt  bound  to  refer  to  the  pro- 
ceedings of  the  committee  so  far  as  was  neces- 
sary to   deprive  the  report   of  some   claims  to 
consideration  which  its  advocates  have  put  for- 
ward for  it.    It  was  but  a  day  or  two  since  a 
gentleman,   a  member  of  the  judiciary  commit- 
tee, commented  at  large  on  the  vast  extent  of 
the  labor  which  that  committee,  for  two  months, 
had  devoted  to  this   report;  and  he  led  them  to 
conclude  that  it  was  the  result  of  those  labors, 
and  had  ultimately  received  the  deliberate  sanc- 
tion of  nine  members  of  that  committee.     This 
the  gentleman  gave  the  Convention  to  under* 
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stand,  or  his  remarks  led  to  such  anunderstan- 
ding.  The  gentleman  might  not  have  intended 
to  produce  the  impression  that  this  report,  in 
its  length  und  breadth,  was  the  result  of  such 
labor,  and  that  it  received  the  concurrence  of 
nine  members  of  that  committee.  Now,  he  would 
take  occasion  to  say  that  the  committee  held 
forty-two  meetings.  On  reaching  the  forty.first, 
there  was  a  report  prepared  which  never  yet  has 
seen  the  light,  each  branch  of  which  received 
the  sanction  of  a  majority,  and  the  whole  of 
which  had  that  of  six  members,  while  other  six 
dissented  and  prevented  its  approval.  Then 
came  the  report  in  question,  which  is  no  more 
like  the  report  referred  to  than  tiie  famous  re- 
port of  committee  number  five,  on  which  the 
Convention  first  commenced  its  labors.  That 
report  had  been  prepared,  as  had  been  observed 
by  the  gentleman  from  Orange,  (Mr.  Brown,) 
by  two  members  of  the  committee,  and,  on  pri- 
vate application,  it  received  privately  the  signa- 
tures of  seven  members  of  the  committee,  by 
which  it  became  adopted,  as  what  the  commit- 
tee, in  a  legal  sense,  was  willing  to  have  brought 
before  the  Convention.  It  was  also  true  that  at 
a  meeting  of  the  committee,  subsequently  held, 
which  he  did  not  attend,  it  would  have  been  use- 
less for  him  to  do  so,  the  seven  signatures  form- 
ed a  majority,  and  the  general  scope  of  it,  at 
least,  was  prejudged,  signed  and  settled.  That 
paper  had  received  a  formal  sanction  from  nine 
or  ten  members;  and  perhaps  it  would  have  re- 
ceived his  own  signature, if  he  had  been  there,  in 
order  that  it  might  be  reported  as  a  basis  of  action 
for  this  Convention.  But  it  was  not  a  report 
regularly  eked  out  from  the  labors  of  thirteen, 
at  forty  odd  meetings,  and  finally  agreed  to  by 
nine.  It  was  got  up  by  a  few,  and  others  were 
induced,  one  by  one,  privately  to  approve  of 
it,  that  some  basis  of  action  might  be  presented 
— after  the  committee  had  been  wearied  out  by 
the  difficult  labor  of  trying  to  agree  on  some 
system.  He  did  not  complain  of  this;  but  he 
took  leave  to  say  that  it  was  entitled  to  no  par- 
ticular weight  as  having  the  sanction  of  the 
committee,  or  being  the  result  of  the  delibera- 
tions of  the  committee. 

Mr.  JORDAN  enquired  if  the  gentleman  from 
New  York  intended  to  say  that  the  report,  as 
drawn  up  and  presented  to  the  Convention,  was 
not  presented  to  the  committee  when  every  one 
was  present  but  the  gentleman  from  New  York 
himself,  read  over  section  by  section,  amended, 
and  finally  received  the  sanction  of  the  majority 
of  the  committee  who  signed  it? 

Mr.  O'CONOR  remarked  that  he  had  already 
admitted  all  that.  After  it  received  seven  signa- 
tures in  private,  it  was  agreed  to  by  others,  one 
getleman  approving  the  alteration  by  proxy;  for 
he  was  on  the  north  river  at  the  time.  But 
What  he  objected  to  was  that  this  should  be  re- 
ceived as  the  result  of  the  labors  and  arguments 
of  the  committee. 

Mr.  LOOMIS  asked  the  gentleman  from  New- 
York  to  point  out  any  one  principle  that  was  not 
contained  in  it,  but  which  was  in  the  general 
report  previously  made  by  the  committee,  ex- 
cept as  to  the  organization  of  the  court 

Mr.  O'CONOR:  In  that  respect  there  was  a 
most  material  deviation;  the  very  court  of  ap- 
peals now  in  the  report,  was  deliberately  reject* 


ed  in  full  committee,  and  no  attempt  ever  made 
to  stir  that  decision.  The  original  report  con- 
tained forty-seven  sections,  and  was,  he  believ- 
ed, longer  than  the  whole  of  the  present  con- 
stitution. It  contained  a  court  of  common 
pleas  in  each  county,  with  president  judges 
for  districts  embracing  many  counties.  He, 
however,  freely  admitted  that  notwithstand- 
ing the  circumstances  he  had  referred  to, this  re- 
port was  entitled  to  be  discussed  on  its  merits 
and  treated  as  a  majority  report.  So  he  had 
intended  to  treat  it.  He  had  always  called  it 
the  report  of  a  majority  of  the  committee,  a"nd 
acquiesced  in  its  being  so  called,  but  he  did  not 
wish  to  have  it  passed  before  the  Convention 
as  the  result  of  the  labors  of  thirteen  gentle- 
men ;  nor  to  have  minority  reports  dispraised 
by  contrast  on  the  ground  that  no  one  agreed 
with  the  other.  What  time  had  they  to  make 
an  agreement,  for  the  new  majority  report 
was  signed  one  afternoon  and  presented  the 
next  morning?  He  had  made  these  explanations 
to  correct  the  remarks  of  the  gentleman  from 
Columbia  (Mr.  Jordan),  and  also  tint  the  re- 
port might  stand  on  its  own  merits  without  the 
aid  of  the  praise  that  was  given  to  it  on  account 
of  the  great  amount  of  previous  deliberation  be- 
stowed upon  it,  when  it  was  not  the  result  of 
those  deliberations.  It  might  however  be  un- 
fortunate that  we  should  have  had  any  discus- 
sions about  what  took  place  in  committee.  He 
should  not  have  spoken  of  it,  but  for  what  had 
fallen  from  the  gentleman  from  Columbia  on 
the  same  subject,  giving  the  report  more  credit 
than  it  was  entitled  to  receive5and  throwing  some 
odium  on  those  who  did  not  agree  to  it.  So  much 
then  for  the  origin  of  this  report,  and  now  he 
had  no  more  to  say  about  it.  He  wras  sure  that 
every  gentleman  who  had  anything  to  do  with 
bringing  it  here  was  animated  by  honorable  mo- 
tives, and  the  report  was  to  be  regarded  as  the 
honest  result  of  the  fair  and  impartial  judgment 
of  the  two  or  three  gentlemen  who  prepared  it, 
than  any  one  of  whom  no  gentleman  could  be 
found  on  this  floor  entitled  to  more  respect.  And 
now  why  should  their  system  be  objected  to? 
He  had  many  and  serious  objections  to  it.  He 
thought  it  would  be  impossible  to  do  the  busi- 
ness of  the  state  under  such  a  system,  and  that 
what  was  done  would  be  badly  done.  It  was 
in  substance  and  effect  a  system  of  district 
courts,  without  any  supreme  court,  having  origi- 
nal jurisdiction  as  heretofore.  Again,  it  dispen- 
ses with  the  court  of  errors,  and  substitutes  a 
court  of  appeals  as  a  court  of  last  resort — a 
court  wholly  unlike  it  in  every  essential  respect 
— a  kind  of  mongrel  court  between  the  two  we 
have  had  without  the  merits  of  either.  If  he 
understood  it  aright,  the  courts  we  had  prior  to 
1821,  were  perfectly  unexceptionable.  All 
agreed  in  commending  the  system  we  had 
up  to  that  time,  which  however  failed  on  account 
of  the  prejudices  which  had  been  excited  against 
the  judges,  for  their  real  or  supposed  political 
skis  as  members  of  the  council  of  revision. — 
Then  we  had  justices  courts  as  we  have  now,  ex- 
cept then  the  jurisdiction  was  not  so  high.  We 
had  common  pleas  or  county  courts  as  now,  with 
the  exception  that  the  senior  judge  held  for  life 
We  had  also  a  supreme  court  of  original  juris 
diction  and  also  of  appellate  jurisdiction— repre 
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seating  the  English  king's  bench — the  supreme^*  perform  the  duties  of  the  old  one.    In  this 


fountain  of  justice,  and  possessing  jurisdiction 
-over  all  officers  who  are  subject  to  mandamus  as 
-any  of  the  prerogative  courts,  by  which  all  of- 
ficers are  left  within  their  appropriate  spheres 
of  action,  and  compelled  them  to  execute  their 
duties  therein.  We  had  an  ultimate  court  of  ap- 
peals, consisting  of  the  senate,  aided  by  the 
chancellor  or  the  judges  of  the  supreme  court. 
That  court  was  admirably  framed  for  the  devel- 
opement  of  the  principles  of  liberty  established 
by  our  revolution,  and  to  be  enjoyed  under  new 
methods  of  government  j  and  for  the  modifica- 
tion of  our  borrowed  jurisprudence,  by  adapting 
it  to  this  new  state  of  things.  It  was  emphati- 
cally the  court  of  the  people,  composed  of  indi- 
viduals selected  from  the  various  sections  of  the 
country  j  coming  together  and  making  a  fair  rep- 
resentation of  the  general  mind  of  the  whole 
people.  It  was  the  common  remark  of  most 
eminent  technical  lawyers,  that  it  was  the  best 
court  in  the  state — that  it  was  hourly  infusing 
new  blood  into  the  law,  and  invigorating  and 
sustaining  our  jurisprudence,  which  might  per- 
haps  have  become  too  contracted  by  the  influ- 
ence of  decisions  made  under  a  monarchy.  With 
these  tribunals  erected  by  the  constitution  of 
1777,  no  fault  had  ever  been  found,  except  one 
single  exception  taken  to  the  constitution  of  1777. 
And  what  was  that  ikult  ?  Why  that  the  mem- 
bers being  a  portion  of  the  legislative  depart- 
ment, were  not  the  proper  persons  to  judge  of  the 
constitutionality  of  a  law  in  whose  passage  they 
had  taken  part.  From  our  legal  history  it  was 
shewn  that  the  court  of  errors  had  never  pro- 
nounced any  state  law  unconstitutional.  In  this 
objection  there  was  theoretical  soundness,  and 
experience  has  verified  the  theory.  But  that 
was  the  only  objection  to  that  court.  From  its 
large  numbers,  it  was  as  favorable  to  the  devel- 
opment of  free  principles,  and  from  the  man- 
ner of  the  election  of  its  members,  it  was  sure 
to  present  a  high  grade  of  intelligence.  In  1821 
it  was  thought  necessary  to  strike  at  the  supreme 
court,  and  th^elore  its  members  were  reduced, 
and  the  circuit  system  was  introduced.  The 
system  thus  introduced  justified  the  observation 
made  on  this  floor — that  the  court  was  composed 
of  two  distinct  parts,  one  portion  of  which  had 
no  living,  practical,  active  knowledge  of  the 
people  or  the  existing  relations  of  society,  while 
the  other  had  gieatiy  diminished  opportunities 
of  knowing  the  law.  This  was  the  main,  if  not 
the  only  error  committed  in  1821.  With  these 
lights  of  experience  before  us,  what,  in  the  re- 
arrangement of  our  judicial  system,  ought  now 
to  be  our  ruling  principle  of  action?  Ought  it 
not  to  be  to  hold  on  to  that  which  is  good,  and 
which  has  been  proved  by  time  and  experience 
to  be  good  in  our  existing  institutions,  and  to 
part  with  or  modify  that  only  which  the 
same  tests  have  proved  to  be  bad— that  on- 
ly which  has  failed  in  the  working  of  our 
system  ?  Surely  every  sensible  man  would 
agree  that  this  was  their  true  course.  It  was 
not  right  to  depart  entirely  from  the  lights 
of  experience  — -  the  lessons  of  wisdom  —  ana 
present  an   entirely  new  machine  of  untried 


view  of  the  course  to  be  pursued,  he  deemed  it 
all-important  that  we  should  still  have  a  supreme 
court  having  some  character  of  unity,  so  that  it 
should  be  really,  as  well  as  in  name,  the  su- 
preme court  of  the  state  of  New  York,  and  that 
it  should  represent  in  the  reports  which  are  to 
be  issued  of  its  decisions  the  weight  and  power 
and  majesty  of  this  whole  people.  Hitherto  we 
have  always  had  such  a  court,  but  shall  we 
have  such  a  court  in  this  proposed  judicial  sys- 
tem ?  Most  certainly  not.  The  proposition  is  to 
have  judges  elected  in  eight  districts  or  sections 
of  the  state,  each  set  of  whom  shall  hold  a  court 
wiihin  its  district.  By  this  we  shall  have  eight 
local  district  courts.  In  fact  eight  legal  courts. 
Nothing  more  in  fact,than  enlarged  courts  of  com- 
mon pleas.  And  how  are  we  to  ascertain  the  de- 
cisions of  those  courts  ?  Were  they  all  to  issue 
reports  ?  Certainly  not,  for  that  would  over- 
whelm us  at  once.  We  shall  then  know  noth- 
ing of  these  decisions,  and  hence  the  law  of  one 
district  will  not  be  the  law  of  another,  and  in  no 
respect  can  they  be  placed  in  point  of  dignity 
and  respectability  on  the  footing  of  a  supreme 
court  which  is  a  unit — which  represents  the 
whole  state  and  sits  for  the  whole  state. — 
He  hardly  knew  how  these  local  district  courts 
were  going  to  discharge  the  business  of  a  su- 
preme court  of  the  state  of  New-York.  They 
would  answer  very  well  as  courts  of  common 
pleas,  in  which  a  man  might  commence  a  suit 
for  debt  and  follow  it  up  to  judgment;  but  when 
a  question  arose  that  was  not  of  a  local  charac- 
ter, he  did  not  see  how  they  could  be  made  to 
answer.  Suppose  occasion  to  occur  for  a  manda 
mus  to  the  directors  of  the  Hudson  and  Erie 
Railroad  Company,  which  has  its  location  in  no 
single  district,  to  which  of  these  district  supreme 
courts  was  application  to  be  made  for  the  writ  ? 
He  knew  it  might  be  said  that  a  provision  could 
be  introduced  to  meet  such  a  case  But  never- 
theless, other  cases  of  like  difficulty  would 
arise,  which  cannot  be  anticipated.  Suppose 
one  had  occasion  to  apply  for  a  mandamus  to  the 
comptroller  of  the  state — to  which  of  these 
courts  should  he  apply  ?  He  supposed  to  that 
district  court  in  which  the  comptroller  lived.  [A 
voice.  To  any  one  of  them.]  That  would  hardly 
do.  He  might  call  upon  the  comptroller  to  errant 
him  certain  rights,  and  the  gentleman  from  Erie 
might  apply  for  the  same  right,  and  the  gentle- 
man from  Oneida  might  apply  for  the  same.  He 
could  grant  it  to  one  only.  Each  of  the  disap- 
pointed might  wish  to  apply  for  a  mandamus, 
and  if  he  could  apply  in  his  own  district,  the 
comptroller  might  have  a  mandamus  command- 
ing him  to  grant  the  same  thing  to  each  of  sev- 
eral parties  in  different  districts  of  the  state, 
nothing  like  what  could  arise  if  they  had  one 
supreme  court  as  heretofore.  If  the  power  was 
confined  to  the  district  court  of  the  district  in 
which  the  officer  to  be  coerced  resided  it  might 
answer  where  there  was  only  one  ;  but  how 
would  it  be  managed  where  as  in  rail-road  com- 
panies and  boards  of  officers  the  parties  to  be 
coerced  resided  indifferent  districts?  Again, 
how  would*  these    district   courts   operate  ?- 


powers  and  qualities,  and  to  set  it  to  work  The  plaintiff  commencing  a  suit  in  the  supreme 
on  speculation.  At  least  we  ought  not  to  do  so  court  woukt  lay  his  venue  in  one  of  the  counties 
without  being  very  sure  that  it  was  competent!  of  a  particular  district,  and  would  lay  it  where 
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he  pleased.  If  a  defendant  had  ground  to  change 
the  venue  and  carry  the  cause  within  a  different 
district,  where  must  he  apply  ?  Gentlemen  would 
tell  him  that  application  must  be  made  to  the  dis- 
trict wherein  the  venue  was  laid.  Well,  suppose 
the  judges  were  elected  in  and  belonged  to  and 
locally  confined  within  respective  districts,  was  it 
altogether  fair  to  allow  him  to  lay  his  venue  in 
the  city  of  New- York  when  suing  a  gentleman 
in  Chautauque,  and  compel  the  defendant  to 
make  his  application  to  the  judges  of  the  New- 
York  district  for  a  change  of  venue.  The  gen- 
tleman from  Chautauque  might  think  if  his 
motion  was  denied,  that  great  injustice  had  been 
practiced  in  the  case.  This  very  evil  was-  well 
guarded  against  when  the  superior  court  of  the 
city  of  New- York  was  created  They  were  not 
allowed  to  send  their  original  processes  out  of 
the  county  of  New  York  and  arrest  a  man  ;  but 
when  gentlemen  came  to  the  city  of  New- York, 
processes  could  be  served  on  them  there,  and 
they  could  thus  be  made  liable  to  have  the  ac- 
tion tried  there,  though  the  cause  of  ac- 
tion arose,  and  the  witnesses  for  the  defence 
all  resided  in  another  county.  The  legisla- 
ture, however,  gave  to  the  supreme  court 
the  power  to  change  the  venue.  They  did 
not    entrust    that    power  to  the  local  judges. 

Mr.  BROWN: — Does  the  gentleman  suppose 
that  the  judges  are  to  be  local  ? 

Mr.  O'CONOR  proceeded.  I  speak  on  the 
supposition  that  they  are  to  be  local.  I  purpose 
to  show  presently  that  the  evils  to  result  from 
their  interchanging,  for  the  purposes  designed 
by  the  committee,  would  be  attended  with  still 
greater  inconvenience.  To  attempt  the  attain- 
ment of  those  ends,  a  totally  unendurable  de- 
greee  of  rambling  and  perambulation  must  be 
imposed  upon  the  judges,  literally  excluding 
them  from  all  the  ordinary  enjoyments  of  life- 
converting  them,  as  it  were,  into  wanderers  and 
vagabonds  j  and  yet  the  objects  aimed  at  would 
be  in  no  appreciable  measure  attained.  He  con- 
ceived, upon  the  whole,  it  would  be  far  better 
to  forego  an  attempt  to  produce  unity  of  decis- 
ion by  an  interchange  and  circulation  of  the 
judges  between  the  different  eight  benches,  and 
let  these  district  judges  be  local  He  illustrated 
his  position  by  examples  given  from  cases  that 
he  could  imagine  would  occur.  He  said,  with 
one  supreme  court  for  the  whole  state,  he  could 
attend  to  all  the  cases  he  might  commence,  with- 
out going  out  of  his  county,  except  on  the  day 
of  trial,  or  ever  being  called  by  a  bar-motion  to 
more  than  one  place  at  the  same  time.  Under 
this  new  system,  how  would  it  be?  All  bar- 
motions,  every  material  step  in  the  case,  re- 
quiring the  action  of  the  court  in  banc,  must  be 
taken  in  the  district  embracing  the  county  in 
which  the  venue  is  laid.  An  attorney  in. full 
practice  would  have  such  caaes  in  several,  per- 
haps in  every  district.  How  would  he  attend 
the  eight  different  sets  of  terms,  held  at  the  same 
time  and  in  different  places  ?  It  would  be  im- 
possible, just  as  impossible  as  to  practice  atone 
time  in  several  states  of  the  union.  Both  the 
prosecution  and  defence  of  every  case  in  the  su- 
preme court  must  be  conducted  by  attorneys  re- 
siding within  the  same  district.  Thus  it  was 
apparent  that  it  would  be  impossible  for  counsel 
thus  to  practice  as  at  present,  in  business  aris- 


ing in  different  portions  of  the  state;  and  equal* 
ly  impossible  that  I  citizen  of  the  state  should 
have  himself  defended  from  any  assailant,, 
wherever  residing  in  tne  state,  as  now,  by  his 
favorite  counsel,  who  would  understand  him  and 
his  business,  and  upon  whose  knowledge'  and 
earnest  fidelity  he  could  rely  with  safety  and 
confidence.  To  exemplify  this,  he  would  ask  the 
gentleman  from  Orange  who  was  acquainted 
with  the  practice,  where  was  the  lawyer  who  de- 
fended his  clients  in  eight  different  courts  of 
common  pleas  ?  Now  and  then  he  believed  gen- 
tlemen were  admitted  in  a  couple  of  courts 
where  the  counties  adjoined.  [A  gentleman  here 
remarked  that  he  practiced  in  three  such  courts.] 
Well  then,  the  gentleman  is  a  rarity.  [Mr. 
Crooker  here  remarked  that  he  was  admitted 
to  four.]  I  can  only  say  that  the  gentleman  is 
a  greater  rarity.  Mr.  O'C.  was  admitted  in  two 
but  he  had  never  tried  a  single  case  in  one  of 
them.  A  gentleman  to  practice  in  eight  dis- 
tricts must  have  emht  offices.  He  continued  for 
some  time  to  illustrate  the  difficulties  attending 
such  a  practice  and  then  proceeded  to  notice  the 
suggestion  that  the  judges  of  these  districts  could 
be  made  by  the  legislature  to  interchange,  and5 
thus  many  of  the  evils  of  this  district  court  sys* 
tern  would  be  remedied.  How  often  under  such 
a  system  would  any  two  of  them  meet  during^ 
their  judicial  term  of  eight  years  ?  It  would- 
puzzle  a  good  mathematician  to  prove  that  they 
would  meet  at  all.  Would  a  rare  meeting  or 
two  of  this  kind  produce  that  comparison  and 
interchange  of  opinion,  concurrence  of  judgment 
and  that  uniformity  of  decision  which  was  at- 
tainable in  a  court  having  a  moderate  number  of 
judges  when  the  latter  have  opportunities  of 
coming  continually  in  contact  with  each  other  ? 
If  they  did  interchange  what  sort  of  an  opera- 
tion was  it  to  have  on  <he  judges  themselves  ? 
We  have  59  counties,  and  these  judges  were  to 
go  round  and  interchange  in  the  holding  of  cir- 
cuits in  all  those  counties.  The  only  fair  way 
of  making  this  interchange  was  for  the  judges 
each  to  hold  a  circuit  through  the  state  before 
they  came  back  to  hold  a  second  circuit  of  their 
own,  and  thus  each  would  hold  58  circuits  be- 
fore he  held  one  in  his  own  vicinage.  Then  as* 
to  the  banc  courts  ;  each  judge  would  be  in  his> 
own  district  one  eighth  part  of  the  time  devoted* 
to  bench  duties;  the  other  seven  eighths  he  must 
be  absent  in  other  districts.  In  this  way  alone 
can  be  produced  a  proper  circulation  of  this  new 
circulating  medium  in  legal  administration.  No 
man  who  had  the  proper  affections  of  our  na- 
ture would  take  such  an  office,  it  would  require 
of  him  so  mueh  absence  as  to  deprive  him  of 
all  the  enjoyments  of  home.  There  was  nothing 
in  it  either  to  gratify  pride  or  ambition.  Ac- 
cording to  one  gentleman's  views,  (Mr.  Chat- 
field's,)  they  were  only  to  be  paid  $1,000,  oi 
at  the  most  $1,500  a  year,  and  they  were  all  to 
be  on  a  dead  level  in  office.  He  asked  what 
sort  of  judges  were  they  to  get  by  such  a  sys- 
tem ?  Why  they  could  have  none  but  the  most 
inferior  grade  of  judges.  All  the  judges  were 
to  be  elected  in  districts,  and  yet  they  were  to 
interchange  so  that  the  electors  would  only  have 
their  own  judges  one-eighth  of  the  year.  What 
inducement  had  the  electors  to  trouble  them- 
selves much  about  selection  ?    What  would  they 
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gain  by  it?  Why  the  gentleman  they  would 
elect  for  eight  years  they  would  have  but  for 
one  j  the  rest  of  the  term  he  would  be  wander- 
ing about  the  state  j  and  to  get  to  one  portion 
of  it,  we  had  been  told,  it  was  necessary  to 
go  into  Canada,  and  to  return  by  the  same 
way,  so  that  justice  could  not  visit  it  du- 
ring a  war  with  our  strong  neighbor  Britain. 
The  nisi  prius  or  circuit  system  was  desirable 
as  an  auxiliary  to  the  studies  of  the  bench. — 
But  it  was  not  necessary  or  expedient  to  carry 
it  to  this  impracticable  and  oppressive  extent. — 
Carried  to  a  moderate  extent  it  is  a  benefit.  But 
to  keep  the  judge  continually  upon  the  ramble, 
is  inexpedient,  particularly  when  the  main  ob- 
ject, interchange  of  opinion  and  uniformity  of 
decision  was  neither  attainable,  nor  even  in  any 
degree  helped  by  it.  Carried  to  an  exeess  the 
rambling  system  is  unmigated  injury.  The  judge 
elected  in  Delaware  or  Orleans  is  not  the  most 
competent  to  try  marine  cases  in  New- York, 
with  which  he  is  not  conversant.  The  New- 
York  judge  endeavoring  in  "  Old  Moriah"  to 
try  a  cause  between  a  miner  and  a  wood-chop- 
per, however  ably  and  impartially  he  might  pre- 
side, would  from  his  ignorance  of  the  very  terms 
in  use,  excite  the  same  unfavorable  observations 
upon  his  want  of  familiarity  with  the  matter, 
that  the  Delaware  judge  would  from  the  dandy 
juror  in  New- York,  by  his  want  of  familiarity 
with  maritime  transactions.  These  evils  must 
be  encountered  to  secure  proficiency  in  the  judg- 
es $  and  where  the  number  is  few,  and  the  ap- 
pointment from  the  whole  state,  they  shrink  into 
insignificance.  But  with  an  army  of  judges, 
elected  in  districts,  for  short  terms,  with  salaries 
of  $1 ,000  or  $1 ,500  a  year ;  each  one  kept  almost 
constantly  on  the  ramble,  and  employed  in  that 
which  he  least  understands,  we  are  likely  to  have 
an  administration  of  justice  the  like  of  which  was 
never  heard  of  in  any  civilized  country  before. 
This  bringing  of  justice  home  to  every  man's 
door,  of  which  we  had  heard  so  much,  was  not 
practicable.  For  all  combatants  in  the  law 
were  not  next-door  neighbors  We  could  ap- 
proximate to  such  a  result,  but  nothing  more. — 
Our  system  was  admirably  constructed  now  for 
that,  through  our  justices  courts,  our  county 
courts,  and  our  supreme  court.  Whether  the 
cutting  up  of  the  supreme  court  would  or  would 
not  tend  to  the  convenience  of  counsel — whether 
it  would  tend  to  distribute  more  the  business 
which  now  fell  into  the  hands  of  a  few  lawyers 
living  here  in  Albany — was  not  a  matter  of  con- 
sideration with  this  body.  The  question  was 
one  in  reference  to  the  interest  of  suitors — and 
viewing  the  matter  in  all  its  relations,  he  con- 
ceived that  great  disadvantages  would  result  to 
suitors  from  cutting  up  the  court,  and  but  a  very 
slight  convenience  would  result  to  counsel.  To 
show  how  vain  the  effort  to  bring  justice  home 
to  every  man's  door,  as  the  phrase  was,  Mr. 
O'C.  supposed  the  case  of  the  state  being  cut  up 
into  judicial  districts,  with  Newburgh  as  the  seat 
of  justice  for  one  of  them — that  might  accom- 
modate his  friend  from  Orange,  (Mr.  Brown,) 
who  was  very  well  accommodated  now,  being 
within  six  hours  steaming  of  Albany  or  New- 
York  where  the  supreme  court  sat  most  of  the 
time.  But  would  his  friend  from  Essex  (Mr. 
Simmons)  be  accommodated?    Where  would  She 


centre  of  his  district  be  under  this  new  system 
and  how  far  would  he  have  to  travel  to  get  to  it? 
[Mr.  SIMMONS:— "  About  as  far  as  to  go  to  Al- 
bany."] The  truth  was  all  those  south  of  Alba- 
ny down  to  New- York  and  for  one  hundred  miles 
in  every  other  direction  were  actually  nearer  io 
the  centre  of  justice,  as  the  supreme  court  now 
stood,  than  moit  of  the  inhabitants  of  other  sec- 
tions would  be  to  the  centre  of  any  one  of  the 
proposed  districts.  True,  there  would  be  eight 
principal  places,  Troy,  Syracuse,  Poughkeepsie, 
&c,  would  be  particularly  blessed  by  having  the 
supreme  court  located  right  there,  and  the  peo- 
ple of  the  vicinage  would  have  all  the  advan- 
tages of  this  beautiful  system.  But  those  living 
sixty  miles  off,  who  had  to  travel  sixty  miles, 
and  not  perhaps  by  steam  on  rail-roads  or  on  the 
Hudson,  would  be  about  as  far  from  justice  al- 
most as  ever,  with  the  additional  disadvantage 
to  counsel  of  being  notified  perhaps  to  attend  on 
the  same  day  terms  of  the  supreme  court  held 
in  the  most  distant  places.  He  went  on  to  urge 
that  a  supreme  court  ot  twelve  judges,  four  of 
them  setting  in  banc,  and  the  res*  on  the  circuit, 
would  be  adequate  to  do  all  the  business  of  a 
supreme  court  under  a  wUl  organized  system — 
with,  the  advantage  of  never  holding  a  term  at 
more  than  at  one  place  at  a  time,  and  by  inter- 
changing often  their  small  number,  bringing 
them  together  often  enough  to  produce  that  unity 
of  opinion  and  decision  which  was  not  only  ne- 
cessary to  the  safety  of  the  suitor  but  indispen- 
sably necessary  to  preserve  the  judicial  charac- 
ter of  the  state.  The  first  uniformity  court  in 
this  new  system  was  the  court  of  appeals — an- 
swering to  the  supreme  court  in  the  present  sys- 
tem. The  effect  of  having  this  court  of  appeals 
the  only  uniformity  court,  would  be  that  all 
causes  variously  litigated,  would  go  there.  The 
undying  spirit  of  litigation  so  characteristic  of  a 
people,  free,  independent  and  prosperous,  such 
as  ours,  would  not  abide  by  the  decisions  of 
these  rambling  district  judges.  They  would  say 
in  Essex,  for  instance,  when  one  of  our  judges 
from  the  city  came  up  there  to  try  causes,  that 
he  might  know  all  about  ships  and  maritime 
matters,  but  nothing  of  our  affairs.  And  was 
there  a  lawyer  there  who  believed  that  this 
court  of  appeals  would  survive  for  eighteen 
months  the  duty  thus  thrown  upon  it?  Could 
these  eight  judges  hear  any  more  causes  than 
three?  Could  eight  run  a  race  quicker  than 
one?  Or  could  eight  hear  men  talk  faster  than 
one? 

Mr.  LOOMIS  : — They  can  hear  as  many  as 
thirty. five  cases  in  the  present  court  of  Errors. 

Mr.  O'CONOR  replied  that  this  was  so—and 
the  sad  mistake  was  in  abolishing  this  court  and 
substituting  nothing  like  it — in  abolishing  that 
court,  the  supreme  court  and  the  chancellor's 
court,  and  substituting  for  the  whole  three  this 
single  eight- judge  court,  all  of  whom  must  sit 
together,  too  much  was  crowded  into  one  spot. 
The  court  of  errors,  by  its  numerous  members 
relieving  each  other  is  enabled  to  do 
vastly  more  business  even  of  the  small  portion 
that  fell  to  it  than  this  court  of  appeals  could, 
and  at  the  same  time  produce  a  fair  degree  of 
uniformity.  But  most  of  these  eight  judges 
must  always  bfe  present — and  for  the  reason  that 
they  were  to  perform  all  the  judicial  duty  of 
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producing  uniformity,  now  devolving  upon  the 
supreme  court  and  chancellor  j  with  no  ulterior 
appeal.  The  first  court  of  uniformity — almost 
every  thing  will  go  there  which  now  goes  to 
those  two  courts  ,•  and  as  it  is  to  be  the  court  of 
last  resort,  before  it  will  be  made  the  final,  full 
elaborate,  protracted  arguments  on  which  the 
ultimate  destiny  of  a  cause  was  to  be  determin- 
ed ;  now  only  heard  in  the  court  of  errors  often 
occupying  many  days.  He  did  not  see  how  any 
practised  lawyer  could  hope  that  that  court 
would  last?  You  might  make  it  live  by  cutting 
off  appeals  in  small  cases,  and  making  it  the 
rich  man's  court  j  but  to  this  the  people  would 
not  submit,  and  if  this  was  not  done,  he  humbly 
insisted  that  the  court  could  not  live.  His 
view  was  that  we  should  have  a  system  sub- 
stantially preserving  the  great  features  of  the 
present — preserve  the  justices  court — also  the 
county  courts,  giving  them  a  good  organization, 
and  as  heretofore  original  jurisdiction  of  suits, 
between  party  and  party.  Mr.  O'C.  here  gave 
WJ\y  for  a  motion  to  rise  and  report  progress— 
and  the  committee  rose. 

Mr.  CROOKER  submitted  the  following  ad- 
ditional  sections  to  the  report  of  the  judiciary 
committee— which  were  ordered  to  be  printed, 
on  motion  of  Mr.  Strong  ;  and  referred  to  the 
committee  of  the  whole 

§  13.  There  shall  be  elected  in  each  of  the  counties 
of  this  state,  except  the  city  and  county  of  New  York, 
one  county  judge,  who  shall  hold  his  office  for  four 
years,  and  who  shall  hold  the  county  court,  and  per* 
form  the  duties  o(  the  office  of  surrogate. 

§  14.  The  county  court  shall  have  appellate  jurisdic- 
tion of  all  causes  tried  in  justices' courts;  but  shall 
have  no  original  civil  jurisdiction.  The  county  court 
may,  in  the  discretion  of  the  county  judge,  be  held  at 
any  place  in  the  county,  for  the  convenience  of  suitors ; 
but  its  regular  terms  shall  be  held  at  the  places  where 
the  courts  of  common  pleas  are  now  held. 

$  15.  The  county  judge,  with  two  justices  of  the 
peace,  to  be  annually  designated  by  the  board  of  super- 
visors of  the  several  counties,  shall  hold  courts  of 
general  sessions,  for  the  trial  of  all  offences  punisha- 
ble by  imprisonment  in  a  state  prison,  for  a  term  not 
exceeding  ten  years;  and  shall  perform  all  the  special 
duties  now  required  by  law  to  be  performed  by  the 
county  courts. 

y  lti.  In  case  of  the  non-attendance,  at  the  time  and 
place  of  holding  the  court  of  general  sessions,  of  the 
justices  so  designated,  or  either  of  them,  iheir  places 
may  be  supplied  by  others  to  be  summoned  by  the 

eriff  of  the  county 

v  17.  The  county  judge  shall  receive  an  annual  sala- 
ry, to  be  fixed  by  law.  The  accounts  ol  justices  for 
services  in  courts  o<  general  sessions,  shall  be  audited 
by  the  bo  lrds  of  supervisors,  and  paid  out  of  the  coun- 
ty treasury. 

The  Convention  then  took  a  recess, 

AFTERNOON  SESSION. 

The  committee  of  the  whole,  Mr.  Cambre- 
leng  in  the  chair,  again  took  up  the  report  of 
the  judiciary  committee. 

Mr.  O'CONOR  resumed — reasserting  the  po- 
sition with  which  he  closed  in  the  morning, 
that  the  best  model  for  a  judicial  system  was 
that  embodied  in  the  constitution  of  1821,  and 
its  predecessor ;  and  that  its  general  features 
should  be  preserved  rather  than  this  untried  ex- 
pedient of  localizing  the  judicial  power,  which 
in  fact  neither  increased  the  convenience  of  | 
suitors,  nor  brought  justice  nearer  home  to  the 
doors  of  parties  generally,  than  the  present  sys- 
tem.   There  was  but  one  error  in  the  system  of  j 


1777,  and  that  was  the  mingling  of  legislative 
and  judicial  duties.  The  constitution  of  1821 
added  to  this  another  error — that  of  separating 
circuit  and  bench  duty.  That  constitution  laid 
the  foundation  of  another — the  degradation  of 
our  local  courts  to  such  a  condition  that  they  no 
longer  commanded  public  confidence,  and  conse- 
quently all  business  flowed  into  the  supreme 
courts,  so  that  there  was  no  longer  any  show 
of  justice  through  it.  These  were  the  only 
defects  in  the  system  which  its  working  had  de- 
veloped. The  defects  in  the  county  court,  con- 
fessedly, formed  the  real  impediment  to  the 
working  of  the  system.  For  there  was  no  fault 
to  be  found  with  our  judges — who  performed  un- 
paralleled labor,  and  with  conceded  ability  and 
learning.  He  insisted  that  we  were  called  upon 
by  every  consideration  due  to  the  safety  of  the 
people,  of  regard  for  the  legal  reputation  of  the 
state,  and  the  preservation  of  uniformity  in  the 
law,  not  to  break  down  the  system,  cut  our 
courts  into  petty  fragments,  and  have  no  longer 
any  regular  system  of  jurisprudence.  Mr.  O'C. 
would  preserve  in  all  their  strength  and  integri- 
ty our  county  courts,  and  elevate  their  charac- 
ter. He  suggested  also  several  modes  in  which 
they  might  be  furnished  with  competent  judges, 
and  thus  be  made  efficient  courts,  relieving  the 
higher  courts,  and  making  a  smaller  number  of 
judges  necessary.  He  believed  that  from  ten  to 
thirteen  supreme  court  judges  would  be  able  to 
do  all  the  business  now  devolving  on  the  su- 
preme court  and  chancellor,  and  Mr.  O'C.  went 
into  some  details  of  the  plan  he  would  adopt  in 
opposition  to  the  new  device  contained  in  the 
report  of  the  judiciary  committee.  He  then  pro- 
ceeded to  explain  and  sustain  his  amendment. 
He  advised  a  county  court  of  original  jurisdic- 
tion, which  would  dispose  of  a  large  amount  of 
business,  would  enable  our  system  to  work.  He 
would  terminate  a  large  portion  of  suits  \n  the 
county  courts,  another  large  portion  in  the  su- 
preme court,  and  the  residue  could  be  dispatch- 
ed easily  by  a  court  of  errors.  The  argument 
in  favor  of  county  courts  had  been  found  so 
powerful  that  the  enemies  of  it  had  been  indu- 
ced to  give  us  one  in  name  but  not  in  substance 
— a  kind  of  little  county  cormorant  to  eat  up  the 
justices'  courts — a  perambulatory  sort  of  court — 
a  kind  of  bull-frog  going,  about  the  county  to 
devour  the  small  frogs.  It  was  to  be  a  mongrel 
court,  neither  the  old  common  pleas  nor  the  gen- 
eral sessions,  but  a  mixture  of  both,  with  some 
additions.  It  presented  the  same  novelty  of 
character  as  this  new  supreme  court  and  new 
court  of  appeals.  Gentlemen  were  quite  right 
in  making  efforts,  under  such  circumstances,  to 
increase  the  jurisdiction  of  justices'  courts.  If 
every  thing  was  to  be  new  and*  changed,  why 
not  these  justices'  courts?  Perhaps  it  might  be 
well  to  have  an  appeal  downwards — and  have 
the  justices'  courts  the  courts  of  last  resort.— 
Mr.  O'C.  predicted  that  such  a  court  would  prove 
a  mischievous  machine  for  breeding  the  appeals 
now  so  much  complained  of,  and  would  over- 
whelm the  supreme  court.  He  trusted  that  a  mere 
experimental  county  court,  shorn  of  its  ancient 
powers  and  honors,  would  not  receive  the  name 
of  a  county  court— and  at  all  events  that  it  would 
not  stand  in  the  way  of  a  county  court  With 
original  jurisdiction  of  civil  suits — between  par* 
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ty  and  party  which  would  cost  no  more.  He 
trusted  that  in  any  plan  that  might  be  adopted, 
we  should  preserve  the  county  court  as  a  legal 
institution  just  as  it  stood,  strengthening  it  by 
proper  judges,  and  giving  it  full  original  juris- 
diction, concurrent  with  the  supreme  court. — 
And  the  question  now,  in  his  judgment,  involved 
the  whole  question  of  a  supreme  court  split  up 
into  fragments.  For  the  friends  of  that  kind  of 
court  must  admit  that  such  a  subdivision  of  the 
supreme  court  would  be  idle,  if  good  and  suffi- 
cient county  courts  were  in  operation. 

Mr.  JORDAN  said,  in  addressing  this  body, 
he  should  endeavor  to  recollect  that  he  was  dis- 
cussing a  very  grave  subject,  and  addressing 
men  of  common  sense  and  sober  judgment — men 
who  at  least  know  a  surrogate  from  a  "  bull- 
frog," and  a  county  court  from  a  "  cormorant." 
He  did  not  expect  by  any  witticism  of  that  kind 
or  by  any  ridicule  he  might  throw  on  the  advo- 
cates of  a  plan  he  might  not  fancy,  to  convince 
sober-minded  men  either  that  he  was  right,  or 
others  wrong.  He  promised  the  other  day,  in  as 
brief  a  manner  as  practicable,  to  explain  what 
kind  of  a  court  that  proposed  by  the  committee 
would  be,  when  the  plan  was  carried  out  accord- 
ing to  these  great  outlines.  But  before  doing 
this,  he  must  say  that  before  the  gentleman 
from  New- York  (Mr.  O'Conor)  last  addres- 
sed the  committee,  he  (Mr.  J.,)  supposed  that 
they  had  heard  quite  as  much  about  the  pro- 
ceedings of  the  judiciary  committee  as  they  de- 
sired to  hear  j  and  he  had  hoped  that  gentleman, 
who  had  said  all  manner  of  clever  things  about 
that  committee,  would  have  been  content,  in  the 
absence  of  the  chairman  (Mr.  Ruggles),  in 
consequence  of  sickness,  to  have  let  the  matter 
pass  over  without  further  aspersions.  Mr.  J. 
had  been  accused  6f  ridiculing  the  minority: 
and  this  accusation  came  from  gentlemen,  one  of 
whom  asserted  in  his  place,  a  few  days  since, 
that  nb  three  of  the  judiciary  committee  agreed 
to  this  report,  and  another  of  whom  now,  after 
that  bold  assertion  had  been  amply  refuted, 
repeated  the  charge  that  this  report  was  not 
the  act  of  a  majority.  Again,  the  majori- 
ty were  accused  of  an  intolerant,  domineering 
spirit,  because  they  repelled  this  assault.  He 
disclaimed  any  intention  to  asperse  the  motives 
of  the  minority  j  —  he  stated  a  simple  fact, 
and  solely  with  the  intention  to  vindicate  the 
course  of  the  majority,  especially  that  of  the 
honorable  chairman  -}  to  show  the  intrinsic 
difficulties  of  the  subject  j  and  to  inculcate 
here,  as  he  had  done  there,  a  spirit  of  har- 
mony and  conciliation.  It  had  been  his  ar- 
dent desire  to  prevent  unpleasant  and  exciting 
collisions — to  avoid  any  thing  in  itself  calculated 
to  give  just  cause  of  offence  to  any,  or  to  dis- 
turb that  calm  deliberation  to  which  this  great 
subject  was  preeminently  entitled.  And  he  did 
not  intend  hereafter,  whatever  gentlemen  might 
say, by  way  of  open  charge  or  covert  insinuation, 
against  the  majority  of  the  committee  or  its  repre- 
sentative the  chairman  ,to  depart  from  that  course. 
Andhe  hoped  yet  to  convince  the  gentleman  from 
N.  York  (Mr-  O'C.)— more  than  two-thirds  of 
whose  remarks  were  calculated  to  bring  the  ju- 
diciary committee,  and  the  plan  they  had  pro- 
posed, into  contempt  and  ridicule,  rather  than 
to  show  a  better  plan— that  thi*  great  ma* 


*  chine,  which  he  predicted  would  break  down  ii* 
eighteen  months  —  would  operate  efficiently, 
promptly  and  cheaply,  and  (if  we  got  good 
judges)  to  the  satisfaction  of  the  whole  commu- 
nity. One  word  more  in  regard  to  what  the  gen- 
tleman from  New- York  had  said  of  the  forty- se- 
ven section  report.  That  gentleman  was  asked 
by  the  gentleman  from  Herkimer,  (Mr.  Loomis,) 
whether  the  report  varied  from  any  principle 
settled  in  it  before  he  withdrew,  except  in  re- 
gard to  the  construction  of  the  court  of  appeals. 
He  was  forced  to  confess  that  he  did  not  know 
it  did,  unless  that  this  report  did  not  contain  the 
provision  in  regard  to  the  ineligibility  of  judges 
for  two  years  after  their  term  had  expired. 

Mr.  O'CONOR:— The  court  of  common  pleas 
was  in,  and  a  different  court  of  errors. 

Mr.  JORDAN  said  it  was  true  the  court  of 
errors  was  a  little  differently  organized,  and  he 
regretted  that  the  committee  had  not  had  the 
benefit  of  the  light  of  the  gentleman's  great 
mind  on  this  subject.  It  was  their  misfortune 
that  the  gentleman's  business  called  him  away, 
and  that  they  had  not  his  assistance  in  re-model- 
ling the  court  of  errors  at  the  time  the  re- 
port was  finally  agreed  to.  But  in  the  other 
particular  he  begged  leave  to  say  that  the  gen- 
tleman was  wrong.  There  was  no  such  clause  in 
the  47  section  report  (as  it  was  called)  as  that  in 
regard  to  the  ineligibility  of  the  judges,  although 
that  matter  had  been  discussed  at  large  in  the 
committee.  It  did,  he  believed,  contain  a  county 
court,  but  a  very  different  one  from  that  pro- 
posed by  the  gentleman  from  New  York — it  had 
been  placed  there  he  believed  to  satisfy  gentle- 
men who  finally  voted  down  the  report  as  a 
whole,  and  was  finally  omitted  in  the  report  pre- 
sented because  a  majority  deemed  it  most  de- 
sirable to  do  so.  But  he  had  this  general  re- 
mark to  make,  and  he  hoped  for  the  last  time, 
that  this  report  was  fairly  brought  in  by  a  ma- 
jority of  the  committee.  And  whilst  saying 
this  he  saw  here  in  their  places  the  gentlemen 
from  Chautauque  (Mr.  Patterson,)  from  Os- 
wego(Mr.  Hart,)  from  N.York  (Mr.  Stephens,) 
from  Tompkins  (Mr.  Sears,)  from  Orange 
(Mr.  Brown)  and  from  Herkimer  (Mr.LooMis,) 
all  members  of  the  judiciary  committee.  Here 
were  six,  and  if  there  was  a  man  of  them  that 
did  not  agree  to  this  report  he  begged  he  would 
rise  and  say  so,  and  Mr.  J.  would  sit  down  con- 
victed of  falsehood.  Gentlemen  had  not  gone 
so  far  as  to  charge  that  the  chairman  (Mr. Rug- 
gles) or  he  (Mr.  J.)  did  not  agree  to  it,  and  if 
eight  make  a  majority  of  thirteen,  he  did  not 
ask  the  aid  of  the  gentleman  from  Essex  (Mr. 
Simmons,)  Who  agreed  with  a  mental  reserva- 
vation,  to  make  out  a  majority;  though  they 
would  have  been  glad  indeed  to  have  had  his 
entire  concurrence.  But  to  come  to  the  details 
of  this  plan,  and  redeem  his  promise  by  ex- 
plaining how  it  could  be  carried  out  by  the  le- 
gislature, so  as  to  work  well — (for  the  legisla- 
ture would  have  certain  duties  to  perform  as 
well  as  this  Convention.)  He  would  premise 
that  wc  were  to  fix  the  inflexible,  unalter- 
able parts  —  the  legislature  would  have  to 
give  it  its  flexible  and  moveable  parts — that 
those  which  should  from  time  to  time  be  alter- 
ed and  modified  as  the  development  of  cir- 
cum^tance*  should  require.    He  remarked  the 
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mother  day  tkat  the  committee  could  n©t«]aim  for 
this  plan  the  support  of  the  Convention,  unless 
they  could  show  that  the   courts,  as  thus  or- 
ganized, would  be  efficient  to  do  the  business, 
to  the  satisfaction   of  the   public.     They  had 
been  told  by  the  gentleman  from  New  York, 
(Mr.  O'Conor,)  that  a  majority  or  the  commit- 
tee had  come  in  here  in  a  body  determined  to  push 
this  report  through,  every  line  and  letter  of  it. 
That  was  the  gentleman's  (Mr.  O'C.'s)  language 
—and  that  he  (Mr.  O'C.)  was  now  convinced 
©f  the  overpowering  and  pernicious  importance 
attached  to  a  majority  report.     For  he  was  now 
satisfied  it  was  already  to  be  considered  as  em- 
bodied in  the  Constitution — and  that  there  was 
no  «iore  to  be  said  about  it.     The  committee, 
(said  Mr. J.)  were  selected  to  do  a  duty;  they  had 
performed  that  duty,-  and  it  would  have  been  un- 
parliamentary, if  not  trifling  with  this  body,  after 
doing  that  duty, for  eight  of  the  committee  concur- 
ring in  a  report,  to  have  fallen  to  work  and  pulled 
it  to  pieces.     The  committee  were  not  so  regard- 
less of  what  they  owed  to  themselves,  to  the  Con- 
vention and  their  constituents  as  to  be  betrayed 
into  any  such  course;   it  would  have  been  the 
work  of  madmen.  Nor  could  they  consider  an  a- 
bandonment  of  it,  without  explaining  its  princi- 
pleSjShowing  how  it  would  operate,and  endeavor- 
ing to  obtain  a  majority  to  sustain  it  here, would 
be  walking  in  the  line  of  dutyj  unless  indeed  some 
gentleman  could  produce  a  better  plan,  and  con- 
vince them  of  its  superiority.     He  was  inclined 
to  do   what  he  considered   incumbent  on  those 
who   agreed  to  the  report — to   explain  and  de- 
fend it;  and  that  notwithstanding  all  the  accusa- 
tions against  the  committee;  and  the  ridicule  at- 
tempted to  be  thrown  upon  the  report  by  com- 
paring the  judges  to  a  flock  of  flying   pigeons — 
characterizing  them  as  an  itinerant  band  of  vaga- 
bond judges  roaming  about  the  state   to  peddle 
out  justice  ;  and  he  knew  not  what  terms  of  re- 
proach and  ridicule  had  not  been  employed  upon 
it — he  would  not  repeat  the  epithets  that  had 
been  so  profusely  showered  down,   nor  did   he 
intend   to   retort  upon  the   minority  report  of 
his  hon.  friend  from  N.  York(Mr.O'C)  He  might 
with  as  much  propriety  compare  his  (Mr-  O'C.'s) 
stationary  judges  to  a  bed  of  oysters,  growing 
fast  to  any  substance  they  might  chance  to  rest 
upon  ;  there  would  be  just  as  much  of  argument 
in  it.     But  he   would   condescend  to   no  such 
course  of  remark;  he  intended  to  do  his  duty,  and 
that  done,  the  responsibility  was  off  his  shoul- 
ders— it  would  rest  on  the  Convention,  where  it 
would  be  faithfully  discharged — a  responsibility, 
he  confessed,  he  had  felt  oppressed  with  ever 
since  this  matter  was  sent  to  the  committee.    To 
begin  with  his  explanation,  he  would  first  call 
attention   to  the  court  of  appeals.     There  was 
one  spontaneous  sentiment  among  the  judiciary 
committee,  and  be  believed  every  where,  that  the 
court  of  errors,  as  now  organized,  should  be  abo- 
lished.    To  supply  its  place  the  report  provid- 
ed for  a  court    of   appeals  j    for   the   election 
of  four    members   of   that    court,    by  general 
ticket,  throughout    the    state — whose    duty    it 
should  be  to  sit  in  this  court,  and  do   nothing 
else.     It    puts    four    judges    of  the   supreme 
court  with    them — making    a    court   of  eight 
— any  five  of  whom,  (a  majority,)  might  hold 
the  court.    This  was  done  in  view  of  the  phys- 


ical constitution  of  maa-^lcno  wing  that  it  was 
not  in  the  power  of  any  jnan  to  sit  week  in  and 
week  out,   year  in  and  year  out,  on  the  bench 
with  his  highest  intellectual  energies  constantly 
employed.    It  would  allow  one,  two  or  three 
of  those  elected  to  be  absent,  as  they  might  ar- 
range it,  and  yet  keep  up  a  court;  it  being  the 
duty  of  four  of  the  sudreme  judges  to  be  al- 
ways present.      And  it  was  pretty  generally 
agreed  that  five  able  and  sound  judges   were 
as    safe    to    pass  upon  questions    of  law,   as 
five  hundred.    The  election  of  half  the  court 
by  the  whole  people,   was  deemed  to  be  im- 
portant to  preserve   a  favorite  feature  of  the 
present  court  of  errors  ;  to  infuse  into  it  the 
popular  principle.     The  committee  proposed  to 
divide  the  state  into  eight  districts — four  judges 
of  the  supreme  court  to  be  elected  in  each,  making 
32  —  they  to  be  so  classified   under   provision 
of  law  thaW  one  should  go  out  in  each  district 
every  two  years,  and  his  place  to  be  supplied  by 
a  new  election.     Of  these  thirtyHwo  judges,  it 
was  proposed  that  the  senior  class — those  who 
had   their  two  last  years   to   serve,  and  who 
would  of  course  be  men  of  experience  and  prac- 
tical law  learning,  should  be  judges  of  the  court 
of  appeals — the  legislature  to  make  provision 
for  the  classification  of  this  class  into  two  classes, 
so  that  they  might  alternate  in  the  court  of  ap- 
peals, four  always  being  present  and  at  the  same 
time, those  not  on  duty  here,  might  be  engaged  in 
doing  circuit  duty,  so  that  if  it  should  be  necessa- 
ry for  the  court  to  sit  the  whole  year  round,  the 
judges  should  not  be  physically  broken  down.  As 
to  the  terms,  he  supposed  the  legislature  would 
fix  on  four  a  year;  all  of  them  to  be  held  at  the 
seat  of  government.     And  this  because  it  would 
best  comport  with  the  dignity  of  the  court,  and 
because  it  was  necessary  that  they  should  be  in 
the  neighborhood  of  a  law  library — the  state 
having  one  of  the   best  in  the  Union — that  at 
Washington    alone    excepted.      This    location 
the  committee  thought  better  than  to  have  the 
court  holding  their  terms,  first  in  New- York, 
then  at  Saratoga,  then  at  Rochester,  then  at  Buf- 
falo, and  then  perhaps  at  the  Pine  Orchard,  or 
on  the  top  of   Mount  Holyoke  or  the  White 
Mountains.     It  was  hard  to  conjecture  from 
their  late  peregrinations,  where  they  would  be 
found  next.    It  was  thought  better  to  have  the 
court  located,  so  that  the  profession  would  know 
where  to  find  it ;  and  where  the  members  of  the 
profession,  called  there  by  important  business, 
might  see  each  other  occasionally;  it  would  have 
a  tendency  to  improve  and  elevate  the  character 
of  the  bar  as  well  as  the  bench — but  the  legisla- 
ture would  fix  it  where  they  pleased.     These 
terms  it  was  supposed  would  commence  on  the 
first  Monday  in  May,  August,  November  and 
February — and  that  they  would  continue  their 
sessions  until  all  the  business  on  their  calen- 
dar was  done  up  ;    the   court   hearing    argu- 
ments  and  deciding  cases  as  they  went  along. — 
And  what  time  was  there  for  a  judge  to  decide 
a  cause  so  fit  as  immediately  after  hearing   the 
argument?    That  was  the  way  the  supreme  court 
at  Washington  diid  their  business,and  wnat  court 
did  business  more  ably  and  promptly?    If  this 
court,sitting  the  whole  year  round,  as  by  their  or- 
ganization they  might,  could  not  do  up  the  busi- 
ness <  fa  court  of  last  resort— then  we  should  be 
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driven  to  the  dire  necessity—which  God  in  his' 
mercy  avert !  of  having  a  divided  court  of  last 
resort.  Then  might  we  look  for  conflicting 
decisions,  and  then  might  we  be  driven  to 
divide  this  empire  state.  But  he  believed 
they  could  do  all.  It  was  said  our  supreme 
court  sat  all  the  white,  and  yet  was  running 
behind.  But  that  court  could  not  sit  all  the 
time,  nor  did  they  in  point  of  fact.  They 
had  done  all  they  could.  One  of  them,  whose 
memory  was  revered  and  his  loss  lamented, 
had  already  worked  himself  to  death — -he 
had  doubtless  fallen  a  victim  to  his  laudable 
ambition  in  the  service  of  the  state ;  and 
another  had  been  on  the  point  of  going  the 
same  way.  This  report  provided  against  that 
in  the  way  he  had  mentioned.  He  had  shown 
how  the  four  judges  of  the  court  proper  could 
alternate.  Those  drawn  from  the  supreme  court, 
eight  in  number,  might  alternate  in  a  similar 
manner;  \  eing  classed  into  two  classes,  the  first 
class  might  sit  at  the  first  term,  the  second  at  the 
second — four  only  of  the  eight  being  in  requisition 
at  the  same  time — they  could  sit  all  the  year 
round,  if  the  business  should  require  it;  and 
he  had  no  apprehension  that  it  would  be  overbur- 
thenend  with  business.  The  more  exalted  the 
court  of  original  jurisdiction,  the  less  likely  was 
it  that  its  decisions  would  be  appealed  from. — 
Let  the  cases  which  are  to  come  up  ort  appeals, 
originate  and  be  tried  in  a  supreme  court,  be- 
fore a  judge  of  high  character  and  order  of  tal- 
ents, of  great  learning  and  experience,  and  be 
reviewed  in  banc  by  three  judges  of  the  same 
grade,  and  his  word  for  it  there  would  not  be 
one  case  to  ten  appealed  that  formerly  had  been. 
But  this  court  was  not  yet  fully  organized.  The 
legislature  would  provide  a  clerk  for  it,  and  make 
provision  for  his  compensation.  He  would  have 
his  office  here  where  the  court  held  its  terms — 
would  receive  all  papers  coming  up  from  the  su- 
preme  cou't — would  be  present  when  the  court 
was  in  session  to  enter  their  orders  and  decrees  ; 
to  transmit  papers  for  a  new  trial,  or  for  judg- 
ment in  the  court  below.  The  legislature  would 
also  provide  an  able  reporter  for  this  court 
of  appeals  ;  give  him  a  salary,  and  give  him  no- 
thing else.  There  should  be  no  "stealings 
in" — no  "  copy  right."  No  partnerships  with 
booksellers  nothing  of  the  kind.  The  report- 
er then,  instead  of  wire-drawing,  and  making  six 
books  where  one  was  enough,  would  improve 
the  quality,  whilst  he  lessened  the  quantity  of 
his  reports.  The  legislature  should  also  pro- 
vide for  printing  them  at  the  public  expense — 
taking  care  to  cover  the  cost  by  the  price — and 
he  ventured  to  say  that  the  profession  and  all 
others  could  then  purchase  at  $2,  what  they 
have  been  in  the  habit  of  paying  $6  a  volume 
for  ;  it  would  stop  this  flood  of  books  that  were 
now  rushing  in  upon  us  like  an  avalanche.  We 
were  already  buried  up  in  them.  There  were 
from  five  to  seven  volumes  issued  every  year  in 
this  state,  and  many  more  in  all  the  other  states 
— and  every  lawyer  must,  if  he  would  measure 
swords  with  his  adversary  in  the  multiplication 
of  supposed  authorities,  possess  himself  of  them. 
The  first  reports  in  this  state  commenced  about 
45  years  ago.  We  had  already  here  and  in  the  U. 
S.  courts  about  150  volumes — and  it  had  become 
an  intolerable  burthen   to  the  profession,  of 


whom  generally,  it  had  been  truly  said.  "  They 
wonc  hard,  live  well  and  die  poor,"  This  busi- 
ness of  book  making  had  had  something  to  do 
with  such  results — and  he  hoped  never  to  see  an- 
other law-book  printed  in  this  state,  except  such 
as  came  from  the  hands  of  the  state  reporter  of 
the  supreme  court  in  law  and  equity.  A  young 
lawyer,  just  entering  upon  his  career,  is  borne 
down  with  the  oppressive  weight  of  expense  ; 
he  must  plank  $1000  for  the  reports  of  the  state 
of  New  York  and  of  the  United  States  alone — 
without  these  at  least,  he  could  not  get  along, 
and  ever  expect  a  client  to  darken  his  door. — 
Three-fourths  of  the  stuff  latterly  reported  was 
unnecessary — and  if  the  reporter  had  a  salary 
and  no  copy  right  ;  instead  of  five  or  ten  vol- 
umes a  year,  we  should  probably  have  one  vol- 
ume in  two  or  three  years,  properly  condensed 
and  carefully  made  up.  They  would  then  prob- 
ably be  issued  first  in  numbers,  that  the  profes- 
sion might  be  early  accommodated,  and  he  would 
tell  the  gentleman  from  N.  York,  (Mr.  O'Conor) 
that  these  vagabond  judges,  these  itinerant  law 
pedlars  he  had  referred  to,would  be  just  as  like- 
ly  as  not  to  come  across  them  in  their  wander- 
ings ;  and  he  should  not  be  at  all  surprized,  it 
they  should  withal  now  and  then  read  a  few  pa- 
ges, and  become  acquainted  with  their  contents 
— should  it  so  happen  it  might  seem  in  part  to 
obviate  one  of  his  difficulties,  that  of  conflicting 
decisions.  But  enough  of  this  and  of  the  court 
of  appeals,  which  he  did  not  hesitate  to  say,  if 
we  had  the  right  kind  of  judges  would  be  amply 
sufficient  for  all  purposes.  And  he  had  no  fears 
about  electing  judges  ;  although  he  had  his  doubts 
about  shortening  their  terms.  Electing  judges 
would,  he  believed,  have  a  salutary  effect ;  it 
would  make  them  sensible  of  the  source  of  their 
power.  The  misfortune  now  was  that  a  man 
who  was  made  a  judge,  was  prone  to  forget  who 
made  him  such,  and  to  become  indolent  or  insol- 
lent,  if  constitutionally  disposed  that  way.  If  he 
was  a  good,  conscientious  and  capable  man,  such 
as  we  had  many  now,  he  would  be  a  valuable  man 
— he  would  not  forget  that  a  judge  ought  to  be  a 
gentleman  and  that  he  sometimes  had  to  deal 
with  gentlemen  in  the  members  of  the  bar.  If 
there  was  any  thing  in  the  idea  of  the  indepen- 
dence of  a  judge  as  applicable  to  our  institutions 
it  depended  on  the  length  of  his  term  and  not  the 
mode  of  his  creation,  on  that  head  it  was  not 
his  purpose  now  to  remark.  Mr.  J.  said  he 
would  next  explain  the  supreme  court,  that  great 
monster  with  eight  heads,  nearly  as  bad  in  the 
imagination  of  some  gentlemen  as  Anti-Christ  j 
differing  principally  in  having  more  heads  and 
fewer  horns.  The  committee  proposed  32  judg- 
es elected  by  districts— the  state  to  be  divided 
into  eight  parts,  as  compact  as  might  be  with- 
out dividing  counties,  for  that  purpose.  The 
city  and  county  of  New  York  was  made  in  some 
respects  an  exception  to  the  general  system— an 
increase  being  provided  for  there,  as  the  exi- 
gencies of  population  and  business  might  require. 
Four  of  these  judges  were  to  be  residents  of  each 
districts — to  be  classified  as  he  had  stated,  any 
three  of  them  to  hold  a  supreme  court  any  where 
in  the  state  where  their  services  in  banc  might 
be  required.  Supposing  these  judges  to  be  the 
right  kind  of  men,  for  he  did  not  argue  on  the  sup 
position  that  they  were  to  be  "  loafers  from  Bel 
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aware"  or  any  other  benighted  part  of  the  state, 
as  had  been  supposed  by  the  gentleman  from  New 
York(Mr.  O'C.),  such  as  did  not  know  a  ship 
from  %  coal  barge — a  Baltimore  clipper  from  an 
Albany  flat-bottom.  He  (Mr.  J.)  supposed  they 
would  be  intelligent,  good  men,  and  he  insisted 
we  haci  those  in  each  district,  who  might  hold  a 
supreme  court  in  any  part  of  the  state  without 
disparagement  to  our  judiciary  system — although 
three  might  hold  a  court  in  banc,  this  did  not 
exclude  more  j  and  gentlemen  were  wrong  in 
supposing  that  there  never  could  be  more  than 
three.  This  article  itself  contained  the  ele- 
ments of  a  provision  lor  the  sitting  in  banc  of 
as  many  of  these  judges  as  was  convenient  or 
as  chose  ;  and  Mr  J.  could  anticipate  occasions 
when  they  would  all  or  nearly  all  sit  together. — 
There  was  nothing  to  prevent  it.  But  he  went 
Jurther.  They  would  be  brought  together  once 
a  year,  not  expressly  undef  this  report,  but  it 
was  a  part  of  the  system  which  the  legislature 
would  no  doubt  carry  out.  They  would  meet  to 
form  their  rules  of  practice  and  proceeding, 
which  must  be  uniform  throughout  the  state.  If 
he  had  the  framing  of  a  judiciary  act,  he  would 
provide  that  they  should  meet  once  a  year,  first 
for  the  purpose  of  establishing  rules,  and  after- 
wards to  revise  them,  if  by  so  doing  they  could 
diminish  costs  or  expedite  proceedings.  There 
was  nothing  in  this  article  necessarily  to  keep 
them  asunder  at  any  other  time.  They  might 
all  meet  together,  or  any  number  of  them  down 
to  three,  such  was  the  structure  of  the  system. 
There  might  be  times  when  great  constitutional 
questions — questions  affecting  the  interests  of 
the  entire  population  of  the  state  might  arise. — 
Should  such  or  any  other  case  occur  creating 
intense  and  general  excitement,  perhaps  con- 
vulsing the  state  to  her  centre,  and  making  the 
very  battlements  of  your  judiciary  rock  ;  what 
court  on  earth  would  be  more  likely  to  hush  the 
disturbing  elements  and  command  a  reverence 
for  your  laws?  Thirty-two  men  selected  by  the 
people,  of  known  integrity,  profoundly  versed 
in  the  principles  of  yonr  constitution  and  learn- 
ed in  the  law,  sitting  in  judgment  together,  would 
present  a  moral  spectacle  of  itself  calculated  to 
rebuke  the  spirit  of  discord.  They  might,  and 
doubtless  would,  should  occasion  require  it,con- 
vene  and  sit  together  from  the  highest  sense  of 
official  duty. 

Mr.  O'CONOR  asked  the  gentleman  to  show 
what  part  of  the  article   provided  for  this. 

Mr.  JORDAN  :— With  a  court  of  thirty-two 
judges,  any  three  of  them  being  allowed  to  hold 
a  court,  the  implication  at  least  was  pretty  strong 
that  that  was  the  least  number,  not  the  greatest. 
Mr.  CHATFIELD  referred  the  gentleman  to 
section  four. 
Mr.  O'CONOR  was  replying,  when 
Mr.  JORDAN  interposed — submitting  whether 
We  had  not  had  an  abundance  of  this  small  stuff. 
[Mr.  O'Conor  :— "  small  stuff  ! !"]  Yes,  (said 
Mr.  J.,)  i(  small  stuff!!"  if  the  gentleman  chooses 
to  repeat  my  words.  How  easy  was  it,  if  there 
was  any  doubt  about  this,  for  the  gentleman,  in- 
stead of  pulling  the  report  to  pieces,  to  amend 
by  saying  "  three  or  more."  And  who  of  the 
committee  had  objected  to  any  alteration  of  the 


language  of  the  report,  if  it  could  be  improved? 
Which  of  them  had  objected  to  the  modification 
of  the  third  section  already  made  on  the  motion  of 
•the  gentleman  from  Otsego  ?  Or  who  would  ob- 
ject to  any  such  alteration  ?  He  liked  the  prop- 
osition of  the  gentleman  from  Cattaraugus  (Mr. 
Crooker) — characterised  as  a  "  bull- frog  court" 
by  the  gentleman  from  New  York,  and  he 
thought  it  would  receive  his  support.  But  more 
of  this  by  and  by.  He  would  now  suppose  these 
judges  elected  and  sworn,  and  the  districts  about 
to  be  arranged  by  the  legislature.  He  thought 
he  could  show  that  this  might  be  done,  to  the 
convenience  of  the  whole  state.  Recollecting 
that  the  legislature  was  to  direct  how  many 
terms  in  banc  were  to  be  held  in  each  district 
and  where  they  were  to  be  held  ;  he  would  sup- 
pose that  they  would  require  four  terms  in  banc 
in  each  district — let  us  see  then,  how  this  could 
be  carried  out.  Supposing  the  ratio  for  a  district 
to  be  in  round  numbers  300,000, — it  was  about 
that :  —  First  placing  the  city  of  New  York 
by  itself,  the  second  district  might  be  composed 
of  Dutchess,  Orange,  Rockland,  Putnam,  West- 
chester, Richmond,  Kings.  Queens  and  Suf- 
olk.  Here  he  would  have  four  places  for  hold- 
ing banc  terms  —  Newburgh,  Poughkeepsie, 
White  Plains  and  Brooklyn.  The  third  district 
might  be  Rensselaer,  Washington,  Saratoga, 
Montgomery,  Herkimer,  Warren,  Essex  and 
Clinton — and  the  four  places  for  holding  banc 
terms  Troy,  Whitehall  or  Keesville,  Sarato- 
ga Springs  and  Herkimer  or  Little  Falls.— 
The  fourth,  Oneida,  Oswego,  Jefferson,  Lew- 
is, St.  Lawrence,  Franklin — and  the  places 
for  holding  the  terms,  Utica,  Oswego,  Water- 
town  and  Ogdensbugh.  [A  laugh  from  Mr. 
Simmons.]  He  had  no  doubt  the  gentleman  from 
Essex  could  arrange  that  district  better,  and  he 
should  be  happy  to  hear  any  suggestions  from 
that  quarter.  He  did  not  profess  a  knowledge 
of  that  portion  of  the  state,  as  he  had  never 
been  there,  and  there  were  some  parts  of  it,  if 
he  had  had  a  correct  description  of  ''Totten 
and  Crossfield,"  where  he  never  desired  to  be 
[Mr.  Simmons: — Perhaps  the  desire  might  b* 
mutual.]  Not  very  likely  (said  Mr.  J  )  for  it 
is  the  soil  of  which  I  speak,  and  not  the  animals 
who  grow  upon  it.  The  fifth  district  he  would 
compose  of  Delaware,  Schoharie,  Schenecta- 
dy, Otsego,  Greene,  Columbia,  Ulster,  Sulli- 
van and  Albany  —  the  places  of  holding  the 
courts  Delhi,  Cooperstown,  Kingston  and  Al- 
bany. The  sixth,  Tioga,  Tompkins,  Cayuga, 
Onondaga,  Chenango,  Broome,  Madison  and 
Cortland  — the  places  of  holding  courts,  Ith- 
aca, Auburn,  Syracuse  and  Oxford.  The  se- 
venth, Monroe,  Livingston,  Wayne,  Ontario, 
Yates,  Steuben,  Seneca  and  Chemung — the 
places  of  holding  courts,  Rochester,  Geneva  or 
Canandaigua,  Bath  and  Waterloo  or  Pen  Yan. 
The  eighth,  Chautauque,  Cattaraugus,  Erie, 
Niagara,  Orleans,  Genesee,  Wyoming  and  Al- 
legany—the  places  of  holding  the  courts,  May- 
ville,  Buffalo,  Batavia  and  Angelica. 

Without  concluding  Mr.  J.  gave  w*f  to  * 
motion  to  rise — which  was, done. 

Adj.  to  9  o'clock  to-morrow  morning 
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THURSDAY,  AUGUST  20. 


Prayer  by  the  Kev.  Mr.  Selkirk. 
The  PRESIDENT  laid  before  the  Convention 
a  communication  from  the  clerk  in  chancery  for 
the  5th  circuit  in  relation  to  infants'  estates?  in 
compliance  with  a  resolution  of  the  Convention. 
Referred  to  the  select  committee  of  5,  to  pre- 
pare abstracts. 

COMMON  SCHOOLS. 
Mr.  TUTHILL  from  committee  No.  12  on 
Education  and  Common  Schools,  made  a  minor- 
ity report  as  follows,  which  was  referred  to  the 
committee  of  the  whole  having  Mr.  Nicou^s 
report  ia  charge  : — 

$1.  The  proceeds  of  lands  belonging  to  this  State,  ex- 
cept such  parts  thereof  as  may  be  reserved  or  appro- 
priated to  public  use,  or  ceded  to  the  United  States, 
which  shall  hereafter  be  sold  or  dispoced  of,  together 
with  all  the  funds  denominated  the  literature  Fund 
and  Common  School  Fund,  and  all  moneys  heretofore 
appropriated  by  law  to  the  use  of  the  said  fund,  and 
which  may  be  hereafter  added  thereto,  shall  be  and  re- 
main a  perpetual  tund,  the  interest  of  which  shall  be 
inviolably  appropriated  and  applied  to  the  support  of 
common  schools  throughout  this  State 

§•2.  The  net  annual  income  and  proceeds  of  all  the 
moneys  deposited  with  this  State  by  the  United  States 
pursuant  to  the  provisions  of  the  act  of  Congress  of 
the  United  States,  entitled  M  An  act  to  regulate  the 
deposites  of  the  public  moneys,"  approved  June  23, 
1836,  except  the  sum  of  $50,000,  shall  hereafter  be  in- 
violably annually  appropriated  and  applied  to  the  pur- 
poses of  common  school  education  in  this  State,  and 
the  aforesaid  sum  of  $50,000  shall  in  each  year  here- 
after be  set  apart,  transferred  and  added  to  the  capital 
of  the  common  school  fund  of  the  State. 

&3.  It  shall  be  the  duty  of  the  Legislature  to  provide 
by  law  for  the  investment  aud  security  of  all  moneys 
at  any  time  belonging  to  the  capital  of  the  common 
school  fund  paid  into  the  treasury,  and  no  part  of  such 
fund  shall  at  any  time  be  appropriated  or  applied  to 
deiray  the  ordinary  or  extraordinary  expenses  of  the 
government,  nor  shall  the  same  be  loaned  to  the  State, 
except  upon  the  same  terms  and  conditions,  and  upon 
the  libe  guaranties  and  securities,  as  other  moneys  are 
loaned  by  the  State,  and  not  exceeding  one-third  in 
amouut  of  the  capital  of  the  said  funds  shall  at  any 
one  time  be  invested  in  securities  issued  or  to  be  issued 
upon  the  faith  and  credit  of  this  State,  nor  shall  such 
moneys  be  loaned  to  any  literary  institution,  associa- 
tion or  corporation,  or  to  any  town  or  village  corpo- 
ration. 

Mr.  WILLARD,  from  the  same  committee, 
made  the  following  minority  report,  which  re- 
ceived the  same  reference, 

§  1.  The  proceeds  of  all  lands  belonging  to  this  state, 
except  such  parts  thereof  as  may  be  reserved  or  appro- 
priated to  public  use,  or  ceded  to  the  United  States, 
which  shall  hereafter  be  sold  or  disposed  of,  together 
with  the  fund  denominated  the  common  school  fund, 
and  all  moneys  heretofore  appropriated  by  law  to  the 
use  of  said  fund  and  which  may  be  hereafter  added  ' 
thereto,  shall  be  and  remain  a  perpetual  fund  the  in- 
terest of  which  shall  be  inviolably  appropriated  and 
applied  to  the  support  of  common  schools  throughout 
this  state. 

§  2.  It  shall  be  the  duty  of  the  legislature  to  provide 
by  law  for  the  investment  and  security  of  all  moneys 
at  any  time  belonging  to  the  capital  of  the  common 
school  and  lierature  funds  paid  into  the  treasury,  and 
no  part  of  such  funds  shall  at  any  time  be  appropriated 
or  applied  to  defray  the  ordinary  or  extraordinary  ex- 
penses of  the  government,  nor  shall  the  same  be  loan- 
ed to  the  state  except  upon  the  same  terms  and  condi 
tioas  and  upon  the  like  guaranties  and  securities,  as 
o'her  moneys  are  loaned  by  the  state  ;  and  not  exceed- 
ing one-third  in  amount  of  the  capital  of  the  said  fund 
shall  at  any  one  tirae  be  invested  in  securities  issued 
or  to  be  issued,  upon  the  faith  and  credit  of  this  state, 
nor  shall  such  money  be  loaned  to  any  literary  institu- 
tion, association  or  corporation)  or  to  any  town  or 
village  corporation. 


\     $  3.  The  nett  annual  income  and  proceeds  of  all  the 
I  moneys  deposited  with  this  state  by  ihe  TTiiUed  States, 
!  pursuant  to  the  provisions  of  the  act  of  Congress  of 
;  the  United  States,  entitled  "  an  act  to  regulate  the  de- 
posiles  of  the  public  moneys, ''approved  June,  23,  1836, 
except  the  sum  of  $50,000,   shall  hereafter  be  inviola- 
bly annually  appropriated  and  applied  to  the  purpo- 
I  ses  of  common  school  education  in  this  state,  and  the 
i  aforesaid  sum  of  $60  000  shall  in  each  year  kereafter, 
I  be  set  apart,   transferred  and  added  to  the  tapital  of 
the  common  school  fund  of  this  state, 

THE  JUDICIARY. 

The  committee  of  the  whole  resumed  the  con- 
sideration of  the  reports  of  the  judiciary  com- 
mittee, Mr.  Cambreleng  in  the  chair, 

Mr.  JORDAN  resumed  his  speech,  commenc- 
ed yesterday,  and  proceeded  to  show  how  the 
organization,  which  he  had  in  part  described, 
should  be  completed.  He  said  he  supposed  some 
point  would  be  designated  by  the  legislature, 
where  a  clerk's  office,  foi  each  judicial  district, 
should  be  established;  and  that  a  clerk  would 
be  elected  by  the  people,  to  hold  his  office  for 
such  term  as  might  hereafter  be  thought  proper, 
he  giving  bonds  for  the  proper  discharge  of  his 
duty,  which  would  be  highly  responsible,  as  all 
moneys  paid  into  the  supreme  court,  on  the  law 
or  equity  side,  of  which  there  would  be  immense 
sums,  would  go  into  his  hands  to  be  distributed 
or  invested  according  to  law.  In  establishing 
the  clerks'  offices,  of  course,  regard  would  be 
had  to  the  geographical  position  of  the  district, 
and  to  the  means  of  communication  by  railroad, 
steamboats,  mails,  &c,  so  as  to  locate  in  the 
best  possible  manner  to  suit  the  convenience  of 
the  bar,  and  of  suitors  whose  business  the  bar 
had  in  charge.  It  would  be  necessary  that  each 
of  the  clerks  should  have  a  seal,  both  for  law 
and  equity.  We  have  now  four  seals  of  the  su- 
preme court  and  four  of  the  court  of  chancery, 
at  the  different  clerks'  offices  of  the  state,  and 
the  additional  number  he  had  mentioned  must 
be  procured.  Thus  organized,  he  saw  nothing 
to  prevent  this  court  going  into  active  operation. 
As  causes  came  up  from  inferior  tribunals,  they 
would  be  ready  to  hear  argument  and  decide 
them.  Incase  of  reversal,  they  wrould  send  them 
back  for  a  new  trial:  in  case  of  affirmance,  they 
would  authorize  the  party  to  enter  up  judgment; 
when  if  either  party  should  be  dissatisfied,  the 
cause  would  be  in  a  situation  to  be  passed  on  to 
the  court  of  appeals.  By  the  article  under  con- 
sideration they  provided  also  that  there  should 
be  as  many  circuit  courts  held  in  every  county 
each  year  as  the  legislature  should  direct,  which 
would  be  regulated  by  the  amount  of  business 
to  be  done — there  might  be  two  or  three  or  more 
if  necessary,  and  the  legislature  would  prescribe 
the  place  and  length  of  time  of  holding  them.— * 
The  judge  would  go  down  to  the  circuit  and 
there  remain  until  all  the  business  was  done. 
The  system  contemplated,  and  the  wants  of  the 
community  required,  nothing  less;  and  he  desir- 
ed to  say,  once  for  all,  that  it  lay  at  the  founda- 
tion of  their  plan  to  provide  sufficiently  that  all 
the  business  in  all  the  courts,  from  the  lowest 
to  the  highest,  should  be  done  up  as  they 
went  along.  There  was  no  time  so  favora- 
ble for  deliberation  and  decision  as  imme- 
diately after  argument,  and  thus   only  could 
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we  avoid  the  harrassift^  e*pen#«  aim  vexa- 
tious delays  to  which  we  had  been  subjected.— 
The  circuit  judge  would  preside  as  the  judge 
both  of  law  and  equity.  The  clerk  of  the 
county,  who  was  to  be  the  clerk  of  the  cir- 
cuit  the  same  as  he  hitherto  had  been,  would 
have  the  law  and  equity  calendars  separate- 
ly  made  up  on  notes  of  issue  previously  fur- 
nished by  the  attorney's  and  solicitors,  and 
when  the  judge  came,  he  would  call  his  jury, 
try  his  causes  on  the  law  side,  and  the  verdiets 
would  be  entered  in  the  rough  minutes  by  the 
clerk  of  the  circuit  as  heretofore  had  been  done. 
Having  got  through  his  law  calendar,  he  would 
take  up  his  calendar  in  equity  and  such  causes 
as  were  to  be  tried  by  jury,  he  would  try  be- 
fore the  jurors  were  dismissed.  On  this  sub- 
ject he  might  remark  it  would  be  the  duty  of 
the  supreme  court  at  their  annual  meeting  to 
which  he  referred  yesterday,  io  provide  by  gen- 
eral rules  how  causes  in  equity  should  be  designa- 
ted for  trial  by  a  jury,  and  how  the  issues  should 
be  made  up.  And  they  would  if  either  party  de- 
sired a  trial  by  jury  authorize  him  to  give  his 
opponent  notice ;  if  they  could*  agree  on  the  is- 
sue to  be  tried  well,  if  not  he  must  apply  to  one 
of  the  judges  who  would  decide  whether  the  case 
was  proper  for  a  jury,  and  if  so  how  the  issue 
should  be  prepared.  The  judge  at  the  circuit 
having  disposed  of  all  his  trials  at  law,  could 
next  dispose  of  those  in  equity  which  have  to 
be  tried  by  jury,  and  the  verdiets  would  be  en- 
tered in  the  rough  minutes  of  the  clerk.  He 
would  then  proceed  to  the  trial  of  those  causes 
in  equity  which  are  not  to  be  tried  by  a  jury. 
And  when  he  comes  to  the  end  of  trials  of  that 
description,  he  gives  the  heads  of  his  decisions 
to  the  clerk  just  as  the  verdict  of  a  jury  would 
be.  He  settles  the  facts,  which  become  in  fact 
a  verdict.  He  decides  all  the  questions  of  evi- 
dence, and  questions  of  law  as  he  passes  on 
through  the  trial;  the  same  as  in  a  trial  at  few. 
There  is  no  difficulty  in  this  in  suits  at  law,  and 
he  could  not  see  why  there  should  be  any  in 
suits  in  equity.  But  he  would  suppose  that  one 
or  other  of  the  parties  in  these  causes  whether 
in  law  or  in  equity  was  dissatisfied  with  the  ver- 
dict or  decree — what  was  to  be  done  ?  Why  by 
the  rules  of  practice  as  many  days  as  ten  might 
be  given  to  the  parties  to  appeal.  If  it  were  not 
done  in  that  time  the  judgment  should  be  enter- 
ed up  on  the  verdict  at  law,  and  a  decree  drawn 
out  in  form  and  entered  in  cases  in  equity,  in 
the  office  of  the  clerk  of  the  district.  But 
if  either  party  is  dissatisfied  he  gives  no- 
tice,* and  prepares  his  bill  of  exceptions,  or 
makes  out  his  case,  to  which  his  adversary  may 
agree  or  the  judge  settles  it,  and  they  are  sent 
up  to  the  clerk  of  the  supreme  court  to  remain 
in  that  office  for  the  use  of  that  court.  Now  in 
all  this  he  saw  not  the  least  difficulty.  He  might 
as  well  now  present  his  views  of  the  objections 
of  the  gentleman  from  Cha'auque,  (Mr.  Mar- 
vin) who  presented  his  plan  of  a  Judiciary  a 
lev  days  ago.  The  gentleman  from  Chatauque 
had  objected  that  it  might  not  be  convenient  to 
present  all  the  evidence  in  equity  suits  at  the 
time,  and  therefore  that  there  ought  to  be  pow- 
er to  adjourn.  To  this  he  might  reply  that  it 
was  not  always  convenient  to  parties  to  give  all 
their  evidence  in  law  suits  at  the  same  time. 


Many  parties  would  deem  it  very  convenient  if 
they  could  post  pone  giving  their  evidence  for  a 
few  days  or  weeks,  or  months;  but  that  was  an 
inconvenience  which  must  be  submitted  to  in 
courts  of  law  and  he  thought  it  should  be  sub- 
mitted to  also  in  equity.  It  was  no  more  bur- 
thensome  in  the  one  case  than  in  the  other. 
Witnesses  generally  were  no  more  numerous  in 
equity  than  in  law.  But  there  was  another  reason 
why  parlies  ought  to  come  prepared  to  go  thro' 
the  trial  of  their  causes.  True,  if  they  could  not 
be  prepared,  they  might  put  off  a  cause  on  the 
usual  terms,  as  is  done  in  courts  of  law;  but  when 
they  began  a  trial  there  was  an  additional  and  co- 
gent reason  for  not  suffering  it  to  be  postponed 
from  time  to  time,  for  that  prevents  the  despatch 
of  justice — it  creates  those  delays  which,  more 
than  any  thing  else,  have  called  for  a  reform  of 
the  judicial  system.  But  again,  the  gentleman 
asks,  if  he  wants  to  make  a  case  when  the  judge 
from  a  distant  county  comes  to  hold  the  circuit, 
where  should  he  find  the  judge  ?  For  when  he 
breaks  up  he  goes  off  and  perambulates  through 
the  other  counties  of  the  state.  Well,  if  the 
gentleman  had  a  supreme  court  on  his  own  sys- 
tem would  he  not  be  subjected  to  the  same  diffi- 
culties ?  tt  did  not,  he  admitted,  appear  that 
that  gentleman's  own  plan  proposed  to  have 
judges  of  one  side  of  the  state  to  sit  on  the  other 
side  ;  but  why  he  could  not  find  a  judge  to  make 
out  his  case  by  the  plan  of  the  majority  of  the 
committee  as  well  as  by  his  own,  he  (Mr.  J.) 
could  not  distinctly  perceive.  By  his  own  plan 
he  would  have  to  follow  him  from  one  end  of 
his  half  the  state  to  the  other.  There  was  about 
the  same  difficulty  in  each  ,•  but  it  was  a  very 
easy  matter  to  transmit  a  letter  and  papers,  in 
these  days  of  reduced  postage  from  one  part  of 
the  state  to  the  other — from  New- York  to  Chau- 
tauque,  or  from  Chautauque  to  Oswego. 

Mr.  MARVIN  said  he  inferred  that  the  gen- 
tleman from  Columbia  had  fallen  into  an  error 
in  relation  to  the  system  he  (Mr.  M.)  had  had' 
the  honor  to  present.  In  his  plan  he  left  the* 
court  of  common  pleas  on  its  present  footinK, 
simply  providing  that  there  shall  be  a  president 
judge  for  several  counties.  Upon  those  presi- 
dent judges  he  conferred  equity  jurisdiction,  and^ 
not  on  the  judges  of  the  supreme  court.  This 
common  pleas  judge  for  four  or  five  counties 
would  of  course  be  local  and  it  appeared  to  him 
that  they  must  have  local  judges  to  do  this 
eqnity  business,  ilasmuch  as  all  agreed  to  get 
rid  of  masters  and  examiners  in  chancery. — 
Hence  it  was  that  he  had  said  they  would  have 
their  equity  judges  to  transact  the  business 
within  a  reasonable  distance.  He  expected  to 
try  causes  before  these  judges  as  the  gentleman 
from  Columbia  intended  before  circuit  judges  f 
but  he  being  in  the  neighborhood,  there  would 
be  no  difficulty  in  applying  to  him  in  the  cases 
referred  to. 

Mr.  JORDAN  said  he  (Mr.  M.)  must  be 
speaking  of  a  plan  in  his  own  mind,  but  his- 
(Mr,  J.'s)  remarks  were  applicable  to  both. — 
The  president  judge  of  his  system  would  not  be 
stationary,  and  he  understood  that  his  supreme 
judges  were  to  hold  circuits,  he  dil  not  there- 
fore get  quite  rid  of  the  difficulty  either  in  law 
or  m  equity.    The  equity  judges  would  have  a 
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large  number  of  counties— the  supreme  judges 
still  larger. 

Mr.  MANN  interposed  and  explained  that 
he  proposed  12  or  13  judges,  and  it  might  be 
necessary  to  increase  them. 

Mr.  JORDAN  said,  then  the  legislature  could 
increase  the  twelve  or  thirteen  to  eighteen,  or 
thirty,  or  even  sixty,  which  would  be  an  exceed- 
ingly objectionable  feature.  But  he  did  not 
mean  to  find  fault  with  the  gentleman's  plan,  or 
the  plan  of  any  one,  but  he  did  desire  to  say 
that  if,  according  to  the  gentleman's  plan,  the 
state  was  to  be  districted,  and  they  must  have 
travelling  president  judges,  they  must  meet  with 
more  or  less  difficulty.  The  president  judge 
could  not  live  in  the  town  of  every  lawyer,  nor 
yet  in  every  county.  For  those  who  lived  near 
him,  or  within  a  convenient  distance,  he  could 
do  business  ;  but  for  others,  who  were  distant 
ten,  twenty,  or  forty  miles,  the  difficulty  would 
remain.  He  did  not  now  see  any  great  incon- 
venience, of  which  the  gentleman  complained, 
that  was  cured  by  his  own  system.  What  mat- 
tered it  to  a  lawyer,  who  wished  to  settle  a 
case,  if  the  judge  was  forty  or  one  hundred 
and  forty  miles  off?  It  was  hardly  to  be  sup- 
posed that  the  lawyer  was  to  travel  that  distance 
merely  to  settle  a  case,  unless  he  could  unite 
some  pleasure  of  his  own  with  it.  If  a  lawyer 
was  dissatisfied  with  a  verdict,  he  would  draw 
up  his  case,  and  serve  a  copy  on  his  adversay. 
If  his  adversary  was  dissatisfied  with  the  draft, 
he  would  propose  an  amendment  in  writing — 
both,  with  explanatory  remarks,  if  necessary, 
would  be  sent  to  the  judge,  who  would  settle 
the  case,  and  send  it  back.  Postage  is  cheap, 
and  communication  is  safe  and  rapid,  and  but 
very  little  inconvenience  would  be  felt.  Now, 
one  word  as  to  the  plan  of  the  gentleman 
from  Cattaraugus,  (Mr.  Crooker.)  It  present- 
ed, in  his  judgment,  a  very  favorable  amend- 
ment to  this  report.  He  did  not  say  this  with 
any  intention  of  relieving  himself  from  any  of 
the  responsibility  which  the  gentleman  from 
New  York  cast  on  the  committee,  according  to 
his  idea  of  what  they  intend  to  do  with  the  re- 
port, namely — to  carry  it  through  line  by  line 
and  letter  by  letter.  He  was  glad  to  see  any 
gentleman  propose  amendments  that  would  im- 
prove it.  Indeed  there  were  some  things  in  the 
report  which  he  should  himself,  upon  more  ma- 
tore  reflection,  move  to  amend  at  the  proper 
time.  The  gentleman  from*  Cattaraugus  had 
submitted  an  amendment  which  struck  him  very 
favorably  ;  he  saw  nothing  in  it  to  conflict  with 
the  fundamental  principles  of  the  system  they 
had  presented.  In  a  wise  economy,  the  gentle- 
man had  avoided  the  multiplying  of  officers,  and 
he  had  proposed  no  new  office  to  be  created.— 
There  was  the  surrogate  for  each  county — and 
there  must  be  one.  He  has  duties  to  perform 
of  a  local  character  ;  but  they  were  not  sufficient 
to  ongross  all  his  time.  He  ought  to  be  a  man 
of  learning  and  discretion,  and  it  was  to  be  pre- 
sumed he  would  be  so.  Now  this  plan  proposes 
to  make  that  surrogate  the  first  judge  of  the 
county.  He  was  to  be  elected,  and  would  be 
chosen  with  reference  to  the  entire  duties  of  his 
station.  The  plan,  as  he  understood  it,  pro- 
posed to  have  this  county  judge,  with  two  jus- 
tices of  the  peace  selected  by  the  board  of  su- 


pervisors,  hold  the  courts  of  general  session, 
and  try  all  offences  the  punishment  of  which 
does  not  exceed  ten  years  imprisonment  in  a 
state  prison.  It  was  not  intended  to  allow  him 
to  imprison  for  Jife,  or  to  inflict  the  punishment 
of  death  j  and  all  that  was  very  well,  for  in 
those  higher  cases  of  offence  it  was  proper  that 
the  trial  should  be  by  judges,  if  not  of  a  higher 
grade  of  intellect  yet  of  superior  rank.  This  plan, 
therefore,  in  this  respect  was  a  favorable  a- 
mendment.  The  plan  of  the  majority  of  the 
committee  had  not  provided  any  court  of  cri- 
minal jurisdiction  but  the  oyer  and  terminer. — 
It  had  not  specially  provided  that  all  crimes 
should  be  tried  by  the  oyer  and  terminer,  but  it 
had  left  that  to  be  inferred,  and  such  was  his 
idea.  Now  here  were  gentlemen  who  were  de- 
declaring  that  the  committees  plan  would  break 
down,  while  others  on  the  contrary  were  com- 
plaining that  it  was  too  large,  for  himself  he 
would  say  that  the  committee  had  laboured  to 
produce  some  thing  between  the  two  extremes, 
making  it  neither  too  small  that  it  would  be  in- 
efficient, nor  too  large  that  it  would  provide  si- 
necures and  by  its  expense  be  burdensome  to 
the  people.  The  report  as  made  was  the  con- 
clusion to  which  the  committee  had  come,  and 
he  still  believed  it  would  be  sufficient.  The 
plan  of  the  gentleman  from  Cattauraugus  how- 
ever they  could  adopt  without  any  additional 
expense  or  any  new  offices  j  they  could  thus  re- 
lieve the  supreme  court  of  all  general  sessions 
duties  and  have  those  duties  as  well  performed  j 
it  was  calculated  to  allay  the  fears  of  those  who 
thought  the  system  had  not  sufficient  strength. 
He  knew  that  the  ordinary  run  of  justices  of  the 
peace  were  not  capable  wisely  to  discharge  the 
duties  of  a  criminal  judge.  Still  there  are  res- 
pectable men  among  them  j  many  that  were  ca- 
pable— there  must  of  course  be  preferences  j 
they  could  always  find  two  in  the  county  that 
were  competent  to  discharge  such  duties  as 
well  as  those  who  have  heretofore  done  them, 
and  thus  they  would  have  a  safe,  convenient, 
and  respectable  court  of  sessions,  made  he  might 
say  out  of  nothing,  by  the  inventive  genius  of  his 
friend  from  Cattauraugus,  for  he  has  suggested 
a  plan  by  which  a  county  court  can  be  created 
and  a  class  of  business  taken  from  the  supreme 
court  judges,  and  yet  cost  us  comparatively 
nothing.  He  was  not  aware  how  the  gentlemen 
intended  these  judges  should  be  paid,  whether 
out  of  the  county  or  the  state  treasury , but  he  pre- 
sumed  the  Surrogate  would  receive  a  salary  and 
the  justices  of  the  peace  a  per  diem  allowance. 
There  was  another  thing  about  that  amendment 
to  be  approved.  Some  gentlemen  have  com- 
plained  because  there  was  no  place  into  which 
all  the  irregular  or  miscellaneous  business  of  the 
county  courts  should  be  thrown— and  that  was 
some  objection.  It  was  not  necessary  to  go  into 
that  question  at  this  time.  He  hoped  the  gentle- 
man's amendment  would  pass  if  the  plan  or  the 
committee  did.  It  should  pass  if  his  vote  could 
pass  it.  He  would  give  to  it  the  miscellaneous 
power  which  the  county  courts  have  been  in  the 
habit  of  exercising,  and  that  by  a  general  law 
which  might  be  drawn  in  three  lines.  This  cer- 
tainly  would  answer  one  class  of  objectors,who 
complain  that  the  courts  of  the  majority  report 
would  not  be  able  to  discharge  ail  the  duties  thai 
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would  devolve  upon  them.  Mr.  J.  thought  those 
gentlemen  were  mistaken.  He  thought  their 
iystem  would  provide  for  the  despatch  of  all 
the  business  without  the  aid  of  the  amendment 
of  the  gentleman  from  Cattaraugus,  but  with  it, 
he  felt  entirely  certain.  He  had  now  explained 
the  working  of  this  system,  and  would  barely 
take  up  and  run  through  consecutively  and 
very  briefly  the  march  of  a  cause  onward 
from  the  highest  court,  by  way  of  recapitula- 
tion. He  should  say  nothing  about  the  justices 
of  the  peace,  because  they  were  to  be  regulated 
by  the  legislature.  The  committee  intended  to 
recognize  them  as  existing,  and  that  was  all 
that  was  necessary.  He  believed  the  amend- 
ment  of  the  gentleman  from  Cattaraugus  con- 
templated an  appellate  jurisdiction  from  those 
courts  to  the  county  court,  but  it  was  not  his 
design  to  say  anything  about  that  at  present. 

Mr.  LOOMIS  enquired  if  the  gentleman  de- 
signed to  give  to  the  surrogate  an  appellate  ju- 
risdiction. 

Mr.  JORDAN  said  he  meant  to  give  it  to  him 
as  a  judge  of  the  county  court  to  a  limited  ex- 
tent— so  he  understood  the  proposition. 

Mr.  SIMMONS  said  the  surrogates  were  not 
to  be  compared  to  the  justices  of  the  peace  in 
point  of  talent. 

Mr.  JORDAN  remarked,  that  was  a  matter 
of  opinion. 

Mr.  SIMMONS:— Not  at  all. 

Mr.  JORDAN  said  the  gentleman  from  Essex 
seemed  to  have  made  up  his  mind  pretty  posi- 
tively, and  he  had  no  wish  to  disturb  it  it  he 
could.  He  knew  there  were  some  surrogates 
that  would  not  compare  with  some  justices,  but 
if  the  surrogates  were  not  what  they  should  be, 
he  hoped  we  should  make  them  what  they  ought 
to  be. 

Mr.  CROOKER  said  that  was  his  object  in 
offering  this  amendment.  He  desired  to  make 
them  what  they  ought  to  be. 

Mr.  JORDAN  repeated  that  he  should  vote 
for  that  amendment.  He  thought  such  an  or- 
ganization would  be  better  for  those  who  get 
their  Jaw  suits  up  in  justices  courts  for  small 
sums.  It  was  better,  if  the  decision  was  not 
so  clearly  and  decided  ly  according  to  law,  to  have 
an  end  put  to  them,  than  to  have  them  thrown 
by  a  succession  of  appeals,  and  at  a  ruinous  ex- 
pense into  the  court  of  last  resort.  He  would 
give  them  exclusive  appellate  jurisdiction  in  ca- 
ses not  exceeding  $25  ;  but  over  that  amount  he 
would  allow  the  parties  to  go  to  the  supreme 
court  of  the  district,  which  would  now  become, 
a  domestic  kind  of  court.  But  when  a  party  is 
dissatisfied  with  a  decision  of  fact  in  a  jus- 
tice's court,  he  would  have  him  put  his 
case  in  writing  and  go  to  the  court  consist- 
ing of  the  surrogate  and  justices,  or  the  sur 
rogate  or  justice  alone,  either  of  whom  should 
be  capable  of  determining,  and  if  it  was  found 
that  a  mistake  was  made,  or  that  injustice  had 
been  done,  the  case  might  be  sent  back  for  trial 
in  the  town  from  which  it  came,  or  to  some  oth- 
er adjacent  town.  He  would  always  have  the 
facts  settled  in  the  town  courts.  He  never  would 
suffer  an  appeal  from  any  of  these  courts  to  take 
twelve  men  of  the  county  and  occupy  their  time, 
and  that  of  a  county  court  in  the  trial  of  mat- 
ters of  facts  from  justice's  courts  \  but  if  any 
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questions  of  law  arose,  then  let  the  county 
court,  if  under  $25,  or  the  supreme  court  if  over, 
put  an  end  to  the  matter.  There  were  many 
cases  in  justice's  courts  not  over  $10. 

Mr.  RICHMOND  interposed  and  inquired  if 
the  gentleman  from  Columbia  intended,  when 
an  appeal  goes  up  to  the  Surrogate  to  make  that 
final. 

Mr.  JORDAN  said  he  was  just  endeavoring 
to  tell  the  gentleman.  For  sums  amounting  to 
not  more  than  $25  he  would  have  the  case  kept 
there.  He  would  almost  be  willing  to  do  as 
England  does — have  no  justice  under  forty  shil- 
lings, rather  than  suffer  parties  from  angry  feel- 
ings to  run  through  all  the  courts  with  causes  of 
mere  trifling  amount.  But  when  they  came  up 
to  $100  or  to  a  sum  approaching  the  limits  of 
the  justices'  jurisdiction  he  thought  there  should 
be  a  greater  latitude.  Thus  then  they  had  their 
justices'  courts:  they  had  their  appeals  to  the 
county  court,  and  in  cases  of  sufficient  magni- 
tude to  the  supreme  court.  He  had  said  much 
more  on  this  subject  than  he  had  at  first  intend- 
ed and  he  begged  gentlemen  would  ask  him  no 
more  questions  lest  he  might  never  stop.  The 
business  of  justice  court  making  was  out  of  the 
pale  of  constitution  making.  He  had  designed 
in  his  recapitulation  merely  to  say  that  a  suit 
could  be  commenced  in  the  supreme  court  and 
put  at  issue  as  at  present — circuits  would  be 
held  often  and  long  enough  to  try  every  cause 
when  ready  for  trial — a  review  might  be  had  in 
bank  at  the  next  term  which  would  follow  close 
upon  the  circuit,  a  prompt  decision  would  be  had 
there, and  if  unsatisfactory  to  either  party,  it  was 
but  a  short  step  to  the  court  of  appeals,  where 
it  could  be  disposed  of  with  equal  promptitude 
— wth  so  simple  a  practice  and  so  great  dis- 
patch, justice  could  be  done  and  cheaply  done, 
and  hundreds  of  dollars  saved,  many  times  in  the 
prosecution  of  a  single  suit.  He  conceived  it 
to  be  one  of  the  acceptable  features  of  this  or- 
ganization, that  while  it  gave  the  counsel  for 
the  parties  an  opportunity  for  full  discussion,  it 
lessened  the  number  of  appeals.  They  had  been 
too  numerous,  and  produced  too  much  delay  and 
expense.  This  allowed  of  but  one,  and  that 
from  the  Supreme  court  to  the  court  of 
appeals.  At  the  same  time  it  gave  an  op- 
portunity to  the  litigant  to  compel  his  adversa- 
ry to  show  his  hand,  before  the  final  argument 
in  the  court  of  appeals— a  circumstance  which 
would  prevent  surprise  by  any  new  points  spring- 
ing up,  for  which  he  had  not  had  time  fully  to 
prepare.  He  would  explain  how  this  would  be 
effected.  The  judge  who  tries  the  cause  at  nisi 
prius,  does  business  rapidly,  and  is  liable  to  err. 
The  eaus-e  is  transferred  to  the  bench  by  a  sim- 
ple notice,  for  review  j  it  is  then  fully  argued  ; 
and  this  is  done  before  judgment  is  entered  — 
Here  counsel  are  obliged  to  apprise  their  adver- 
sary of  all  their  points  j  after  that,  if  an  appeal 
is  brought  to  the  court  of  appeals,  each  party 
being  apprised  of  his  adversary's  ground,  having 
had  full  time  to  prepare,  may  put  forth  his  whole 
strength,  and  there  is  an  end  of  the  litigation. 
Mr.  J.  considered  it  not  improbable  that  under 
this  system,  causes  might  be  prosecuted  through 
the  supreme  court,  to  final  judgment  in  the  court 
of  appeals,  in  less  than  twelve  months.  The 
supreme  court  is  the  great  fountain  of  original 
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jurisdiction  in  law  and  equity,  and  the  court  of 
appeals  is  the  end  of  the  law  in  both  branches. 
Under  such  an  organization,  there  would  be  few 
appeals: — first,  because  few  suits  of  a  frivilous 
or  groundless  character  would  be  prosecuted,  as 
there  would  be  but  little  chance  of  success  in  a 
court  of  original  jurisdiction  of  so  high  a  char- 
acter ;  and  second,  because  that  court  would 
make  but  few  mistakes.  They  would  have  am- 
pie  time  for  examination  j  they  would  possess 
the  confidence  of  the  community  j  and  he  had 
no  doubt  the  thirty-two  judges,  with  the  four 
additional  judges  of  appeals,  would  be  able  to 
do  all  all  the  business  He  was  fully  satisfied 
that,  with  the  aid  proposed  by  the  amendment 
of  the  gentleman  from  Cattaraugus  (Mr.  Croo- 
ker)  ,  to  relieve  the  supreme  court  of  sessions 
business,  they  would  be  most  amply  able.  If  it 
proved  to  be  otherwise  he  should  be  greatly  dis- 
appointed. There  had  been,  among  others,  a 
plan  presented  by  the  honorable  delegate  from 
Chautauque  (Mr.  Marvin),  which,  for  its  mat- 
ter, and  the  spirit  with  which  it  had  been  bro't 
forward,  was  entitled  to  great  consideration. — 
But  he  did  not  intend  to  go  into  an  examination 
of  that  now,  or  any  other  of  the  numerous  plans 
on  hand,  any  further  than  he  should  find  it  ne- 
cessary to  do  so  in  vindicating  that  of  the  com- 
mittee. The  latter  was  now  the  basis  of  their 
action  ;  and  if  acceptable  to  the  Convention, 
with  such  amendments  as  it  might  receive  from 
their  hands,  it  would  be  unnecessary  to  spend 
time  on  the  others.  Should  it  prove  otherwise, 
then  it  would  be  proper  lo  take  up  some  other 
distinct  plan,  and  make  that  the  basis  of  action, 
when  he  (Mr.  J.)  would  give  it  his  most  thought- 
ful attention.  He  thought  there  might  be  faults 
pointed  out  in  each  of  them,  though  that  was 
not  now  his  purpose.  Of  the  whole  number, 
however,  he  would  now  say,  that  of  the  gentle- 
man from  Chautauque  (Mr.  Marvin)  came 
nearest  to  his  views.  Its  most  objectionable 
feature  was  that  of  a  court  of  common  pleas, 
with  coordinate,  civil  jurisdiction.  Mr.  J.  could 
not  conceive  the  necessity  of  having  our  courts 
complicated,  when  they  might  be  simple.  Why 
have  two  tribunals  working  upon  excentric  cir- 
cles, when  one  upon  a  concentric  circle,  would 
perform  all  the  duties  required  ?  Why  have  two 
organizations,  two  clerks,  two  clerk's  offices, 
two  sets  of  rules  and  systems  of  practice,  two 
grand  and  petit  juries,  when  one  would  answer 
in  every  respect  as  well?  Why  have  a  subor- 
dinate court,  thereby  adding  one  to  the  number 
of  appeals,  before  reaching  the  coun  of  dernier 
resort  ?  Why  have  one  court  of  gieater,  and 
another  of  lesser  dignity,  except  to  circumscribe 
the  confidence  of  the  public  in  the  latter  ?  The 
natural  result  of  which  must  be  to  promote  a 
spirit  of  litigation,  and  prolong  it  by  multiplied 
appeals.  Whatever  of  superior  dignity  was 
conferred  on  one,  would  proportionably  be  sub- 
tracted from  the  other,  and  impair  its  useful- 
ness. He  could  not  believe  it  wise  to  have  two 
courts  of  exactly  the  same  original  jurisdiction, 
and  yet  the  one  subordinate  and  subject  to  the 
rfeview  of  the  other,  so  long  as  one  could  do  all 
the  business,  and  do  it  as  near  to  the  residence 
and  convenience  of  the  suitors  as  the  other. — 
There  seemed  to  be  with  some,  a  peculiar  charm 
in  the  idea  of  a  court  of  common  pleas.    It  was 


said  to  be  an  old  friend  and  companion  of  the 
people — with  whom  they  had  become  acquaint- 
ed and  familiarized,  and  Would  not  therefore 
Willingly  relinquish  it.  He  was  not  aware  of 
any  such  feeling.  He  believed,  with  the  excep- 
tion of  a  few  counties,  it  was  considered  a  nui- 
sance, and  that  we  were  called  on  to  abate  it. 
True  it  was,  that  in  some  of  the  counties,  able 
men  had  presided ;  but  they  were  rare  excep- 
tions to  the  general  rule.  There  were  few  such 
men  to  be  found  among  us,  who  would  or  could 
afford  to  forego  all  pecuniary  considerations, 
and  devote  their  time  and  talents  to  the  public 
service.  Whenever  such  could  be  found,  the 
discernment  of  the  people,  he  trusted,  would  be 
sure  to  place  them  upon  the  bench  of  the  su- 
preme court,  under  the  new  organization  pro- 
posed by  the  committee.  The  idea  of  a  court 
of  common  pleas  was,  in  the  early  period  of  our 
political  existence,  drawn  from  the  British  con- 
stitution. He  did  not  propose  to  discourse  upon 
its  origin  ;  but  every  lawyer  knew  how  it  had 
sprung  up  in  that  country.  In  the  council  of 
wise  men  of  her  Saxon  ancestors,  and  after- 
wards in  the  regal  hall  of  her  kings,  was  con- 
centered all  judicial  power,  criminal,  civil,  and 
ecclesiastical.  In  the  growth  of  that  people,  it 
became  inconvenient  to  have  all  these  powers 
blended,  and  the  civil  jurisdiction  of  pleas  was 
allotted  to  a  separate  court,  called  the  common 
pleas,  which  took  cognizance  of  all  matters 
arising  from  contracts.  For  the  same  reasons, 
at  a  later  period,  jurisdiction  of  trespasses  and 
crimes  was  allotted  to  another  separate  court, 
called  the  king's  bench.  These  jurisdictions  for 
a  long  time  remained  separate  ;  but,  as  a  natu- 
ral consequence  of  a  mere  arbitrary  separation, 
without  any  natural  or  convenient  necessity,  the 
king's  bench  extended  its  jurisdiction  over  all 
matters  arising  on  contract.  The  common  pleas 
retaining  its  original  jurisdiction,  the  two  be- 
come coordinate  ;  but  both  courts  have  been 
kept  up,  because  both  have  been  no  more  than 
was  necessary  to  the  discharge  of  the  judicial 
duties  of  the  realm. 

In  forming  our  constitution  of  1777,  when  we 
had  not  yet  emerged  from  the  Revolution,  our 
predecessors,  who  had  been  brought  up  under 
royal  institutions,  naturally  framed  their  own, 
somewhat  in  analogy  to  those.  They  recog- 
nized the  existence  of  the  courts  as  they  were  j 
they  had  not  time  nor  was  it  then  necessary  to 
consider  how  they  could  be  improved ;  they 
were  well  enough.  With  the  supreme  court  as 
it  then  was,  we  required  some  other  court  to  do 
a  portion  of  the  business  j  but  with  it  as  we 
propose  it  shall  be,  there  is  no  such  necessity — 
we  are  in  an  age  of  improvement — we  are  en- 
gaged in  the  business  of  reform — our  judiciary 
must  be  reorganized  j  let  us,  therefore,  study 
its  structure  and  make  it  a  simple,  efficient,  ra- 
tioanl  system.  We  are  not  like  England,  wed- 
ded to  her  errors  because  they  are  ancient ;  we 
are  a  people  of  a  different  genius — stamped  up- 
on us  by  different  institutions  j  we  are,  thank 
God,  a  self-governing  democratic  people,  all 
occupying  the  same  level,  all  having:  equal  wants, 
equal  privileges  and  equal  rights.  No  class 
whose  distinctive  privileges  beget  a  horror  of  re- 
form,lest  the  lower  orders  should  usurp.  In  Eng- 
land, all  is  stable;  here  all  is  changing.  There  a 
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man  reveres,  as  sacred  the  ancient  stone  Walls  i  the  respect  and  confidence  of  the  people.  Three 


of  the  family  mansion  occupied  by  his  ances- 
tors a  thousand  years  ago,  however  uncouth  or 
inconvenient ;  here  we  would  demolish  them  and 
build  better.  But  even  in  England,  while  their 
courts  remain  the  same,  important  steps  in  legal 
reform  have  lately  taken  place.  Let  us  then 
look  at  the  question  before  us  with  a  single  eye 
to  the  utility  of  this  double  organization,  embra- 
cing a  court  of  common  pleas,  and  not  content 
ourselves  with  saying  it  must  be  so  because  it 
has  been  so.  I  do  insist,  sir,  with  a  supreme 
court  that  can  do  all,  we  want  no  common  pleas 
to  do  a  part  j  with  large  lights  we  have  no  need 
of  small  lights — with  a  court  of  high  dignity  we* 
have  no  need  of  one  of  low  dignity.  He  had  now 
done  with  the  particular  features  of  that  gentle- 


of  them  come  into  the  same  county  to  sit  in  banc. 
What  would  detract  from  their  dignity  ?  Cer- 
tainly not  the  smallness  of  their  number,  for  but 
three  judges  have  constituted  our  supreme  court 
in  banc  for  the  last  twenty-five  years — certainly 
not  that  there  were  twenty-seven  others  of  equal 
rank  performing  similar  services  in  other  parts 
of  the  state,  and  all  having  full  employment. — 
He  could  not  think  his  friend  from  Oneida  had 
drawn  his  notions  of  dignity  from  ja  school  suit- 
ed  to  our  political  condition  ;  nevertheless  it  was 
matter  of  opinion  between  them,  and  he  hoped 
they  might  differ  and  yet  not  disagree  ! 

Another  objection  to  the  majority  report,  was 
that  the  judges  could  not  sit  together,  which 
was  an  unheard  of  onomaly,  that  they  professed 


man's(Mr. Marvin's) plan, and  all  others  but  that    to  be  a  unit,  while  they  were  in  fact  several.— 
of  the  committee.  He  had  no  design  to  notice  them  J  It  was  not  the  first  time  a  Christian  people  had 


now,  except  so  far  as  necessary  to  vindicate  the 
report  under  consideration  against  the  objection 
that  it  had  no  common  pleas  or  county  courts. 

He  (Mr.  J.)  would  now  examine  the  objections 
raised  in  other  quarters.  He  judged  from  the 
standing  of  the  honorable  gentleman  from  Onei- 
da, (M.  Kirkxand,)  and  from  New  York,  (Mr. 
O'Connor,)  and  from  Chatauque,  (Mr.  Mar- 
vin,) and  from  Ontario,  (Mr.  Worden,)  that 
every  objection  had  been  raised  that  could  be. 
If  such  minds  could  not  find  others,  he  for  one 
was  quite  certain  they  did  not  exist  in  fact  or  in 
fancy.  His  friend  from  Oneida  had  objected 
that  the  supreme  court  was  too  large — with  thir- 
ty-two judges,  holding  courts  in  banc  in  different 
places,  it  would  not  be  as  dignified,  would  not 
have  as  much  of  the  confidence  and  respect  of 
the  people  as  a  single  tribunal  of  less  numbers. 
He  had  already  intimated  that  he  thought  there 
was  not  much  in  this  idea  of  dignity.  He  would 
add ,  that  dignity  in  this  republican  country  con- 
sisted in  merit  alone  ;  all  that  was  required 
here  was,  that  a  man  should  be  upright  in  his 
dealings,  impartial  in  his  judgments,  gentleman- 
ly in  his  conduct,  and  so  far  select  in  his  asso- 
ciations as  not  to  herd  with  scoundrels  or  black 
guards.  He  might  and  ought  to  treat  every  man 
as  a  gentleman  who  was  correct  in  his  morals, 
respectable  in  his  attainments,  and  decent  in  his 
personal  habits.  Who  would  fall  short  of  this 
would  fall  from  the  true  dignity  of  our  republi- 
can standard — who  would  go  beyond  it  would 
be  deemed  an  aristocrat,  and  he  would  advise 
him  to  emigrate  ;  not  that  he  would  be  unsafe, 
but  that  he  would  find  himself  uncomfor table; 
in  some  peculiar  districts  where  semi-lynch  law 
prevails  he  (Mr.  J.)  would  not  be  answerable, 
but  in  this  sober  state,  contempt  for  his  weak- 
ness would  limit  his  punishment. 

Now,  sir,  (said  Mr.  J.)  allow  me  to  suggest 
that  my  friend  from  Oneida  has  not  placed  his 
notions  of  dignity  upon  the  right  foundation. — 
What  could  present  a  more  sublime  spectacle 
before  the  world,  than  thirty- two  gentlemen  of 
moral  worth,  high  intellect,  highly  cultivated, 
deeply  imbued  with  the  spirit  of  our  republican 
government,  administering  law  and  equity  to 
three  millions  of  people.  One  of  them  comes 
down  to  the  gentleman's  county  (Oneida)  to  hold 
a  ciecuit.  Who  that  remembered  the  workings 
of  our  judicial  system  under  the  constitution  of 
1777,  would  not  say  that  he  would  command 


heard  of  unities  which  this  might  humbly  imi- 
tate.   There  was  nothing  in  the  objection  unless 
it  was  shewn  as  a  consequence  that  the  machine 
would  work   discordantly.     Their  inability  to 
sit  together  he  had  already  incidentally  noticed. 
On  great   occasions   they  might  convene  ;  and 
they  must  meet  at,  least  as  often  as  once  a  year  j 
they  should  be  required   by  law  to  do  so,  in  or- 
der to  establish  and   from   time  to  time  review 
and  improve  their  rules  of  practice  and  proce- 
dure.    At  those  meetings   wisdom  wouW   be 
drawn  from  multiplied  experience.    They  would 
be  made  acquainted  with  the  general,  practical 
operations  of  the  system  over  the  whole  state, 
and  they  would  apply  snch  remedies  as  were 
left  within  their  power.     Three  were  sufficient 
to  hold  a  banc  court — that  fact  was  established 
by  long  experience.    Ten  judges  sitting  together 
could  do  no  more  in  hearing  arguments  and  ren- 
dering judgments  than   three.    It  was  only  by 
multiplying  their  powers  of  despatch   that   the 
remedies  called  for  could  be  applied.     Almost 
every  gentleman  who  had  found  fault  with  the 
majority  report,  had  in  one  form  or  another  ad- 
vocated a  court  with  these  multiplied  powers, 
or,  as   they  had  chosen  to  call  it,  a   "  Divided 
Court" — some   in  greater  and   some  in  smaller 
numbers.     The  gentleman  from  Oneida  had  six 
in  the  form  of  six  district  superior  courts.    The 
gentleman  from  New  York   had  fifty. nine  of 
them  in  the  form  of  courts  of  common  pleas  — 
The  gentleman  from  Chautauque  had  eight  to 
twelve  in  the  form  of  president  courts,  besides 
supreme  courts  in  banc.    The  gentleman  from 
Seneca  (Mr.  Bascom)  did  not  essentially  disa- 
gree with  the  majority  report.    The  principle 
was  conceded — it  must  be  conceded,  or  we  had 
no  relief ;  and  he  could  see  no  evil  in  it  so  long 
as  we  had  our  court  of  last  resort  to  hold  a 
steady  helm.     Nor  could  he  conceive  it  to  be  of 
much  importance  by  what    name  they  were 
called.    In  most  matters  there  was  but  little  in 
a  name — in  this,  nothing. 

But  there  was  another  objection,  and  it  was 
one  at  which  he  would  not  say  he  was  aston- 
ished, for  there  was  nothing  at  which  he  should 
be  astonished.  The  freedom  of  thought  and 
debate  proper  in  a  body  like  this  would  justify 
it,  and  he  had  reason  to  rejoice  rather  than  re- 
gret that  it  had  been  brought  forward.  "There 
will  not,"  say  gentlemen,  "be  any  uniformity 
of  decisions  amongst  your  eight  supreme  courts 
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in  banc."  He  would  not  say  this  might  not  be 
possible,  nor  could  he  say  it  was  not  possible 
the  "  sky  might  fall"  and  we  "  catch  larks;"  but 
he  considered  one  about  as  probable  as  the 
other.  That  these  thirty- two  judges,  all  belong- 
in?  to  the  same  tribunal,  all  learned  in  the  law, 
all  familiar  with,  the  decisions  of  the  appellate 
court,  ait  desirous  of  doing  their  duty,  all  inter- 
mingling  their  labors,  all  in  constant  and  famil- 
iar communication  with  each  other,  should  will- 
fully attempt  to  establish  conflicting  rules  of 
law,  was  utterly  out  of  the  question  ;  that  they 
might  fall  into  error  was  possible,  but  the  evil 
would  be  temporary,  so  lung  as  the  court  of 
appeals  regulated  all,  and  if  temporary  disa- 
greements upon  new  and  difficult  questions 
should  arise,  thej  would  at  once  correct  them, 
And  how,  he  would  ask,  could  the  objectors 
secure  a  uniformity  of  decision  in  their 
fifty-nine  courts  of  common  pleas,  or  in 
their  district  superior  or  president  district 
courts,  but  by  the  same  means?  How 
had  it  been  secured  /or  the  last  twenty-five 
years,  with  our  eight  circuit  judges  and 
numerous  county  courts,  but  by  the  super- 
visory power  of  the  higher  tribunals.  Among 
the  weighty  objections  raised  by  the  gen- 
tleman from  Oneida,  another  is  that  it  would  be 
impracticable  to  keep  a  muster  roll  of  this  army 
of  judges.  He  (Mr.  J.)  had  not  been  aware 
that  such  a  document  would  be  required ;  if  it 
were  however,  he  had  no  doubt  a  competent 
person  might  be  selected  who  would  take  upon 
himself  that  duty  for  a  trifling  compensation. 
He  thought  a  serjeant  of  the  Burgess  Corps 
might  be  found  whose  education  in  that  line  of 
duty  would  be  useful,  and  that  a  salary  of  ten 
dollars  a  year  would  secure  his  services  to  the 
extent  required.  He  thought  great  numbers  of 
objections  of  equal  weight  might  be  overcome 
without  any  ruinous  consequences,  as  they  did 
not  go  to  the  ground  work  of  the  system,  how- 
ever he  considered  it  unnecessary  to  spend  much 
time  upon  them,  and  it  would  not  have  occurred 
to  him  that  they  deserved  any  notice  had  they 
not  come  from  so  respectable  a  source.  The 
arrangement  of  their  business  among  themselves 
had  been  considered  by  gentlemen  a  matter  of 
great  difficulty.  How  so  vast  a  company  should 
alternate  in  holding  their  circuit  and  banc  courts. 
In  what  orbits  they  could  be  made  to  move  with- 
out producing  confusion  and  running  into  chaos, 
seemed  in  their  judgment  to  defy  the  powers  of 
orderly  combination,  and  present  insurmounta- 
ble difficulties.  But  he  (Mr.  J.)  was  of  opinion 
that  a  little  attention  to  the  subject  would  make 
it  quite  apparent  that  it  would  be  otherwise. 
The  judges  at  their  annual  meetings,  knowing 
how  many  and  what  courts  were  to  be  held  for 
the  year,  and  the  places  of  holding  them  ,•  could 
in  the  smoking  of  a  cigar,  between  dinner  and 
sunset,  arrange  the  whole  matter.  They  could 
construct  for  themselves  a  sort  of  judiciary 
planetarium  by  which  they  might  operate  with 
all  the  regularity  of  the  solar  system.  Sickness 
and  casualty  might  sometimes  intervene,  but  the 
system  embraced  forces  enough,  to  admit  of  cal- 
ling in  another  judge,  whenever  they  should 
occur.  He  had  no  doubt  the  judges  would  hold 
such  annual  meetings,  for  he  considered  it  quite 
certain  that  the  Legislature  would  so  direct.    It 


was  not  in  the  least  probable  that  so  important 
a  duty  as  that  of  forming  rules  of  practice  and 
procedure,  and  of  revising  them  from  time  to 
time  would  be  neglected. 

Again,  it  was  urged  by  the  gentleman  from 
Oneida  (Mr.  Kirkland)  that  after  the  terms  in 
banc,  the  judges  who  might  have  come  in  from 
other  districts  would  separate;  and  it  would  be 
difficult  for  them  to  meet  again  in  consultation — 
with  this  the  convention  had  nothing  to  do — It 
would  be  their  duty  to  examine  and  decide  their 
cases  (like  the  suprme  court  at  Washington)  as 
they  were  argued;  and  if  to  the  neglectof  that 
duty,   they  would  separate  they  must  see  to  it 
that  they  convened  again  as   best  they  might. 
The  gentleman  from  New- York,  (Mr.  O'Gon- 
ner,)  had  appeared  to  be  staggered  by  some 
other  objections,  somewhat  peculiar  to  himself. 
He  had  thrown  around  them  much  of  the  orna- 
ment and  drapery  of  rhetoric,  at  the  same  time 
he  had  exhausted  his  powers  of  ridicule  upon 
the  report  of  the  committee.    In  his  judgment 
the  court  of  appeals  did  not  sufficiently  resem- 
ble  the  old  court  of  errors.    He  (Mr.  J.)  had 
heard  that  objection  urged  nowhere  else  either 
in  or  out  of  the  convention,  and  for  his  own  part 
he  thought,  the  less  resemblance  it  could  bear 
the  more  acceptable  it  could  be  to  the  public. 
His   Mr.    O'C's)   only  objection  to  the  present 
court  was  that  it  was  substantially  a  branch  of 
the  legislature   and  had   never  been  known  to 
pronounce  a  statute  of  the  state  unconstitutional. 
[Mr.  Simmons — That  cannot  be  so  ! !]  wifh  that 
exceptfbn  he  deemed  it  perfect.    He  (Mr.  J.) 
would  agree  that  the  objection  referrd  to  was 
of  great  weight,  and  he  thought  there  were  oth- 
ers of  equal  weight.    He  considered  its  whole 
organization  defective.     It   was   too  numerous 
and  expensive.     It  was  composed  principally  of 
men  uneducated  in  the  law.     Their  usual  mode 
of  hearing  arguments  was  loose  and  inattentive. 
Members  frequently  voting  on  questions  involv- 
ing the  highest  interests  who  had   heard  but  a 
small  portion  of  the  arguments  and  sometimes 
when  they  had  heard  no  part;  of  late  years  %i  log 
rolling  and  lobbying"  had  been  more  or  less  ex- 
tensively practiced,  the  whole  matter  had  been 
too  much  a  game  of  chance,  in  which  the  most 
adroit,  and  many  times  the  least  scrupulous 
player  had  all  the  advantage.    He  (Mr.  J.)  had 
always  supposed  that  when  counsel  had  argued 
their  causes,   and  put  forth   their  best  efforts, 
their  legiimate  work  was  done,  that  no  honor- 
able counsel  would  approach   a  judge,  and  no 
right  minded  judge  would  sufler  himself  to  be 
approached,  after  that.     Private  and  personal 
solicitation  after  a  cause  had  been  submitted 
was  a  most  dangerous  and  corrupting  practice, 
and  he  Mr.  J  was  as  well  convinced,  as  of  his 
own  existence  that  such  practices  had  been  re- 
sorted to  and  that  his  clients  had  been  made  the 
victims.     He  desired  no  more  of  it. 

The  gentleman  (Mr.  O'C.)  had  further  object- 
ed,  that  such  a  supreme  court  as  proposed  by 
the  committee,  could  not  wield  the  prerogative 
writs,  such  as  Mandamus,  Quo  Warranto,  Ha- 
beas Corpus,  fyc.  a  party  would  not  know  which 
of  the  severai  courts  in  banc  to  apply  to.  This 
objection  was  entirely  unfounded.  The  writ  of 
mandamus  was  a  writ  directed  to  some  inferior 
officer  or  tribunal  commanding  it  to  proceed  in 
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the  performance  of  some  public  duty.  The  writ 
of  Quo  Warranto  was  directed  to  an  individual 
or  body  corporate  who  had  usurped  some  office 
or  franchise  &c.  commanding  it  to  desist  or  shew 
cause.  The  writ  of  Habeas  Corpus  was  also  ad- 
dressed to  individuals  or  bodies.  Now  the  ob- 
jection he  could  answer  in  a  word.  Tell  me 
(said  Mr.  J.)  In  which  judicial  district  the 
person  or  body  resides  or  is  located  in  to  whom 
you  wish  to  address  your  writ,  and  I  will  shew 
you  in  the  same  district,  a  supreme  court  held 
by  three  judges,  (the  same  number  we  now 
h?,ve)  to  whom  your  application  should  be  made. 
Again,  he  objected  on  account  of  the  difficul- 
ty in  changing  venues  in  cases  where  it  was  nec- 
essary. To  which  court  or  board  should  he  ap- 
ply ?  The  answer  is  to  the  court  in  the  district 
where  the  venue  is  laid — or,  if  the  legislature 
should  think  fit,  they  might  direct  it  to  be  made 
in  the  district  where  the  defendant  lived,  or  any 
other.  The  honorable  gentleman  (Mr.  O'Con- 
or)  seems  to  apprehend  that  it  would  be  very 
unsafe  for  a  party  residing  in  New- York,  to  be 
obliged  to  apply  to  country  judges  sitting  in  a 
country  district,  and  vice  versa.  He  seems  to  be 
horror  stricken  at  the  idea  of  being  obliged  to 
go,  for  example,  to  a  judge  in  Delaware  or  Ham- 
ilton to  argue  a  question  of  any  kind;  and,  to 
avoid  invidiousness  supposes  it  would  be  equal- 
ly unsate  for  a  country  lawyer  to  be  obliged  to  go 
before  a  judge  in  the  city  of  New-York  for  like 
purposes.  He  (Mr.  J.)  could  entertain  no  such 
fears.  He  could  not  consent  to  argue  upon  the 
supposition  that  a  judge, either  in  city  or  country, 
was  to  be  either  ignorant  or  dishonest ;  and  that 
he  could  not  but  perceive,  was  the  whole  basis  of 
the  opposing  argument.  He  would  trust  to  the 
learning  and  integrity  of  a  Jones  or  an  Oakly, 
come  the  party  whence  he  might,  whether  from 
the  country  or  city,  from  his  own  state,  or  from 
any  foreign  state.  He  would  repose  the  same  con- 
fidence in  the  same  kind  of  men, sitting  anywhere; 
whether  in  the  city  or  country,  an  upright  and 
enlightened  judge  would  dispense  even  handed 
justice,  be  his  location  where  it  might,  in  New- 
York  or  in  Delaware,  in  this  state  or  in  any 
other,  in  this  country  or  abroad,  in  the  civiliztd 
countries  of  Christendom  or  the  Pagan  Realms 
of  the  Calmuc  Tartar — an  honest  man  is  an 
honest  judge — an  enlightened  lawyer  is  an  able 
judge,  be  he  where  he  may — and  he  (Mr.  J.) 
was  sincere  in  the  belief,  that  the  most  exquis- 
itely perfumed  dandy  of  the  profession  in  the 
city  of  New- York,  would  be  as  safe  in  the  hands 
of  a  Delaware  judge,  as  in  the  'halls  of  justice,' 
or  the  north-east  room  of  the  city  hall.  In  the 
magnificent  exclusiveness  of  city  life  and  city 
practice.,  he  might  probably  feel  inslined  to 
sneer  at  the  'clod  hoppers'  of  these  benighted 
regions;  but  he  would  be  agreeably  disappointed, 
when  forced  to  go  among  them,  at  finding  them 
a  hospitable  people,  and  withal  somewhat  civil- 
ized. The  population  of  the  city  of  New- York 
were  generally  an  enlightened  and  enterprizing 
populationjbut  there  were  among  them  those  who 
considered  the  city  all  the  world — who  had  hard- 
ly dreamed  of  unexplored  regions  beyond  the 
high  lands.  To  such  gentlemen,  he  thought  it 
might  be  of  benefit  to  extend  their  travels; 
and  he  could  inform  them  that  some  of  the 
ablest  lawyers  among  them,  were  from  this 


very  county  of  Delaware,  which  had  been 
singled  out  as  the  extremest  example,  by 
which  to  enforce  the  argument  on  the  other  side, 
many  of  the  present  judges  of  the  city,  were 
lawyers  educated  and  trained  in  the  country, 
and  although  there  were  certain  branches  of 
commercial  law  with  which  city  lawyers  were 
more  familiarized  than  those  from  the  country, 
yet  the  manner  in  which  those  judges  had  dis- 
charged their  duty  served  to  show  how  readily 
an  able  and  enlightened  mind  could  accommo- 
date itself  to  any  exigency.  There  was  yet 
another  and  the  last  objection  which  he  had  not 
answered.  It  had  been  originally  stated  by  the 
gentleman  from  Genesee,  (Mr.  Taggart,)  and 
backek  up  by  the  gentleman  from  New-York, 
(Mr.  O'Connor.)  It  was  founded  on  the  hypo- 
thesis, that  learned  counsel  might  under  the 
eight  district  system  have  several  causes  stand- 
ing ready  for  argument  in  the  several  dis- 
trict courts  all  noticed  for  argument  at  the 
same  time.  What  should  be  done?  He,  (Mr. 
J.)  had  on  a  former  occasion  suggested  the  re- 
medy which  he  could  here  repeat;  let  the  learn- 
ed gentlemen  select  the  most  important  of  his 
several  cases,  that  which  most  required  and  best 
deserved  the  energies  of  his  own  mind,  and  hand 
over  his  other  briefs  to  other  counsel. — Although 
his  clients  might  be  subjected  to  some  inconve- 
nience and  peril,  yet  those  he  submitted  were 
such  as  could  not  under  any  system  be  avoided. 
The  same  learned  gentleman  was  now  and  had 
always  been  liable  to  the  same  embarrassment. 
We  had  now  eight  circuit  judges,  ail  of  whom 
might  be  engaged  in  holding  a  circuit  at  the 
same  time  in  each  of  which  the  same  counsel 
might  have  a  client  to  defend.  [Mr.  O'Conor 
explained  that  he  alluded  to  bar  motions,  and  a 
variety  of  business  of  that  description,  and  not 
the  trial  of  cases  at  nisi  prius.] 

Mr.  J.  thought  it  made  no  difference,  He  had 
only  endeavored  to  show  that  there  were  incon- 
veniences which  could  not  be  obviated  under  any 
system.  It  was  of  quite  as  much  importance  in 
his  judgment,  to  the  suitor,  to  have  his  chosen 
counsel  to  try  his  cause  at  the  circuit,  as.  to  ar- 
gue it  at  bar.  Thus,  said  Mr.  J.,  I  have  en- 
deavored, in  a  plain  way,  to  show  what  our  ju- 
diciary will  be,  if  organized  upon  the  plan  con- 
tained in  the  majority  report.  How  it  would 
be  organized — how  operate — how  answer  public 
expectation  ;  and,  moreover,  how  their  internal 
arrangements  could  be  made.  How  this  "  band 
of  vagrants,"  these  "vagabondizing,  itinerant 
pedlars  of  the  law,"  this  "  analogy  to  a  circu- 
lating paper  medium,"  as  the  gentleman  from 
New- York  (Mr.  O'C.)  has,  in  the  indulgence  of 
his  wit  and  merriment,  so  facetiously  called 
them,  could  perform  these  duties.  Acknow- 
ledging my  profound  gratitude  for  the  patient 
attention  with  which  the  delegates  have  heard 
me,  I  cordially  unite  in  the  invocation  of  my  re- 
spected friend  from  Erie  (Mr.  Stow),  that  our 
work  may  be  blest  of  Heaven  ;  and  that  this  or 
any  other  plan  which  the  Convention  in  their 
wisdom  shall  adopt,  may  prove  satisfactory  to 
our  constituents,  and  remain  as  a  monument  of 
their  wisdom,  while  the  earth  endures. 

Mr.  TALLMADGE  then  addressed  thi  com- 
mittee at  some  length.  In  reference  to  the  bill 
produced  a  day  or  two  since  by  the  gentleman, 


518 


from  Chautauque  (Mr.  Patterson)  showing 
how  a  county  Judge  had  charged  $78 
for  one  days  service,  and  upwards  of 
$140  for  two  or  three  days  service,  he  said  all 
that  was  legal.  He  had  risen  to  say  this  to  the 
Convention  that  he  might  show  the  necessity  for 
more  discreet  legislation.  He  spoke  of  these 
charges  as  legal,  and  by  that  he  meant  that  they 
were  charges  lawfully  made  according  to  exist- 
ing laws,  and  there  were  many  more  that  were 
worse  cases  than  this  which  had  been  presented 
by  the  gentleman  from  Chautauque.  Why,  so 
late  as  the  year  1845,  an  act  was  passed  by  the 
legislature  of  this  state,  entitled  an  act  to  reduce 
the  number  of  town  officers  and  to  facilitate  the 
auditing  of  their  accounts,  which  had  a  21st 
section, that  takes  from  the  prosecuting  officer  a 
discretion  hitherto  held,  and  makes  it  mandato- 
ry that  whenever  criminal  cases  are  put  off  by 
either  party,  the  public  prosecutor  shall  recog- 
nize all  the  witnesses  to  appear  at  the  ensuing 
court,  by  which  there  was  at  once  a  Pandora's 
box  opened  for  the  commission  of  wrong, 
amongst  which  might  be  the  imprisonment  of 
witnesses  that  could  not  give  security.  He  al- 
luded to  this  in  charity  to  the  legislature,  which 
passed  such  a  law  with  such  a  title,  but  he 
thought  it  afforded  evidence  that  that  legislature 
*  was  busy  with  something  else  than  thinking. — 
After  some  other  observations  on  this  subject, 
he  referred  to  the  discussion  which  had  taken 
place  on  the  judiciary  article  now  before  the 
committee,  and  commended  it  for  the  talent  and 
spirit  and  assiduty  by  which  it  had  been  char- 
acterized. He  expressed  his  regret  that  Mr. 
Shaw  should  have  felt  it  necessary  to  offer  his 
resolution  to  limit  this  debate,  and  gave  his 
views  as  to  the  number  of  committees  which 
should  have  been  originally  appointed,  and  the 
course  which  the  Convention  should  have  adop- 
ted in  the  outset.  His  judgment  was  that  there 
should  nave  been  but  three  committees,  the  judi- 
ciary ,the  executive  ,and  the  financial.  The  Con- 
vention,^ its  wisdom,  had  spent  six  weeks  in  the 
reception  and  discussion  of  resolutions,  not  one 
of  which  would  ever  be  brought  to  maturity  ; 
and  this  he  disapproved.  He  however  ex- 
pressed his  gratification  with  this  debate,  from 
which  he  had  derived  much  information.  He  then 
proceeded  to  an  examination  of  the  justices  courts 
Which  he  said  he  desired  to  maintain.  They 
were  necessary  for  the  convenience  of  the  towns 
that  were  distant  from  the  county  seats.  He 
defended  at  some  length  the  county  courts  in 
which  in  his  younger  days  he  had  practiced  j 
and  he  expressed  his  desire  that  they  should  not 
only  be  preserved,  but  improved  and  elevated. 
He  also  gave  his  views  respecting  the  supreme 
court,  the  court  of  errors,  and  the  court  of 
chancery.  The  latter  court  he  would  root  out 
entirely,  as  a  farmer  would  a  Canada  thistle. — 
In  an  allusion  to  the  funds,  an  amount  of  which 
had  been  called  for  by  Mr.  Mann's  resolution, 
he  said  that  instead  of  three  millions,  he  be- 
lieved the  amount  in  chancery  was  nearer  nine, 
and  even  twelve  millions.  He  did  not  believe, 
however,  that  they  should  be  able  to  get  the 
returns  of  it  from  the  officers.  If  this  Conven- 
tion did  nothing  else  than  abolish  that  court,  he 
thought  they  would  deserve  well  of  the  communi- 
ty. He  examined  the  practice  both  in  taw  and  in 


equity,  and  condemned  the  pleadings  as  unneces- 
sarily complicated  and  expensive.  The  court  of 
appeals  he  desired  to  have  an  independent  court. 
The  judges  of  the  court  of  appeals  he  would 
have  isolated  from  executive  influence,  and  he 
would  make  them  ineligible  to  any  office  there- 
after. He  went  into  an  examination  of  the 
causes  of  litigation,  of  which  we  have  in  this 
state  with  a  population  of  three  millions  so 
much  more  than  in  England  with  a  population 
of  seventeen  millions,  and  defended  our  people 
agiinst  the  imputation  of  being  of  a  litigious 
spirit.  It  was  an  incident  of  our  position.  In 
England  property  was  classified,  things  were 
settled,  commercial  dealings  were  running  in  es- 
tablished channels,  and  there  was  very  little 
reason  to  jostle  with  each  other  ,*  and  he  be- 
lieved with  us  that  litigation  would  be  progress- 
ively diminishing. 

Mr.  LOOMIS  addressed  the  committee  at 
some  length,  chiefly  in  reference  to  the  county 
courts.  He  said  that  his  proposition,  presented 
when  the  majority  report  came  in,  was  based  on 
the  idea  that  the  plan  proposed  by  the  majority 
of  that  committee  would  be  adopted,  as  he  de- 
sired it  should  be  j  for  the  more  he  had  heard 
that  discussed,  and  the  more  he  had  reflected  on 
it,  the  more  was  he  satisfied  with  that  plan.  And 
Mr.L.went  into  some  calculations  and  details,  in 
reply  to  Mr.  Stetson,  to  show  that  the  judicial 
force  provided  in  the  majority  report  and  the 
organization  proposed,  would  be  fully  adequate 
to  all  the  exigencies  of  the  judicial  business  of 
the  state,  aid  to  do  all  the  duties  imposed  upon 
them.  But  that  a  county  court  was  necessary 
to  do  the  other  business  not  devolved  upon  the 
supreme  court,  there  could  be  no  question.  He 
disliked  the  idea  of  dividing  this  court  into  two 
pa**ts — half  of  it  called  by  one  name,  and  half 
by  another — half  of  it  confined  to  one  kind  ot% 
causes,  and  half  to  another.  The  same  kind  of 
trial  should  be  held  by  the  same  kind  of  judges. 
Every  man  who  had  a  cause  to  be  tried,  had  the 
right  to  have  it  tried  in  the  best  manner  that  it 
was  capable  of  being  tried.  Nor  was  there  any 
necessity  for  a  county  court  for  the  trial  of  is- 
sues of  fact.  But  some  local  court,  exercising 
judicial  functions,  was  necessary  for  other  pur- 
poses ;  and  there  was  a  large  class  of  this  bu- 
siness in  the  country,  requiring  competent  judi 
cial  officers  on  the  spot.  He  repelled  the  idea 
that  this  court  would  be  a  small  court — a  little 
non-descript  thing.  He  asked  if  that  could  be 
called  a  petty  system,  which  contemplated  local 
tribunals  for  the  correction  of  the  errors  of  foul 
thousand  justices  of  the  peace,  and  dispensing 
with  the  enormous  expenses  of  the  present 
wretched  and  vexatious  system  of  appeals  and 
certioraris  ?  He  repelled  also  the  intimation,  so 
far  as  he  was  concerned,  that  the  county  court 
systems  proposed  here  were  extorted  from  the 
enemies  of  county  courts,  to  save  the  plan  of 
the  judiciary  committee  from  apprehended  de 
feat.  He  proposed  his  plan  of  a  county  court 
simultaneously  with  the  judiciary  report — and 
when  no  such  motive  could  have  existed.  As 
to  what  should  be  the  jurisdiction  of  this  coun- 
ty court,  Mr.  L.  said  he  had  a  list  of  some 
twenty-five  subjects  of  jurisdiction  which  should 
be  vested  in  some  local  officers,  and  which  could 
not  be  vested  in  the  supreme  court.    He  went 
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over  this  enumeration — saying  that  in  addition  I 
to  these,  he  would  give  his  county  court  other  I 
powers,  which  should  be  exercised  locally. — 
These  powers  he  specified — and  remarked  that 
his  plan  only  contemplated  carrying  out  in  the 
counties,  what  the  judiciary  committee  proposed 
to  carry  out  in  the  state — a  local  officer  trying 
causes  in  every  town,  if  necessary,  as  the  su- 
preme court  judges  were  to  traverse  the  coun- 
ties. Mr.  L.  was  proceeding  to  state  his  objec- 
tions to  the  plan  of  Mr.  Crooker,  when  he  gave 
way  for  a  motion  to  rise  and  report. 

The  committee  having  risen, 

Mr.  HARRIS  asked  leave  to  offer  a  resolu- 
tion, calling  on  the  clerk  of  the  court  for  the 
correction  of  errors  to  furnish  a  statement, 
showing  the  expense  of  the  recent  session  of 
that  court  at  Buffalo — specifying  the  amount 
paid  to  members  thereof  for  their  per  diem  and 
mileage,  and  the  number  of  causes  heard  at 
said  term. 

Mr.  LOOMIS  preferred  that  it  should  lay  on 
the  table — which  was  done. 

The  Convention  then  took  a  recess.  I 

AFTERNOON  SESSION.  \ 

Mr.  LOOMIS  having  the  floor,  resumed.     He 
objected  to  Mr.    Crooker's   plan   of  a  county 
court  because  it  contemplated  but  one  judge  in 
a  county.     The  number  should  be  left   to  the 
legislature.     Or  we  might  say  one  at  least  for 
every    county  and   additional   ones   for   every 
member  of  assembly.     He  concurred,  however, 
in  giving  the  duties  of  surrogates  to  this  court. 
And  when  there  was  more  than  one  of  them  in 
a  county,  they  might  be  authorized  to  hold  a 
court  to  decide  questions  of  law.     Nor  could  he 
see  any  objection  to  authorizing   this  officer  to 
set  aside  judgments  taken  by  default  in  justices 
courts.     They  could  also  do   the  duties  of  su-  ; 
preme  court  commissioner.     The  class  of  petty  ; 
offences  w  ith  which  we  would  charge  this  court 
was  that  class  now  tried  at  special  sessions, —  j 
Perhaps  there  might  be   added  to  these,    cases  j 
now  tried  before  three  justices  of  the  peace. —  j 
But  all  this  was  matter  of  legislation,  and  there 
he  proposed  to  leave  it.     Mr.  L.  went  on  to  ex-  i 
plain  his  system  of  county  courts — saying  that  ■ 
all  perhaps   agreed  in  having  some  local  court,  [ 
though  they  might  differ  as  to  what  kind  of  a 
court  it  should  be.    The  amendment,under  these  , 
circumstances,  establishing  a  county  court/would 
settle  nothing. 
Mr.  WATERBlrRY  followed,  urging  the  im- 1 


|  portance  of  improving  justices  courts,  where  no 
much  business  was  done,  simplyfying  the  plead- 
ings in  those  courts,  cutting  off  the  intervening 
courts  between  these  courts  and  the  court  of  last 
resort,  and  thus  rendering  justice  cheap,  and 
bringing  it  home  to  the  doors  of  parties  litigant. 
He  urged  particularly  a  reform  in  the  mode  of 
selecting  jurors  in  justices  courts,  which  had 
grown  into  a  mischievous  evil. 

Mr.  RICHMOND  now  took  the  floor,  saying 
that  he  hoped  this  matter  would  have  been  taken 
up  in  some  kind  of  order — that  we  should  have 
begun  with  the  justices'  courts  and  worked  up 
to  the  higher  courts.  But  instead  of  this  the 
debate  had  ranged  up  and  down,  from  one  end 
of  the  system  to  the  other-from  the  eight- wheel- 
ed court  down  to  the  justice — and  he  found  him- 
self compelled  to  follow  somewhat  the  latitude 
of  debate  which  others  had  indulged  in.  Mr. 
R,  proceeded  to  certify  Mr.  Crooker's  plan  of 
a  county  court — urging'this  main  objection  to  it, 
that  whilst  it  was  to  have  all  the  machinery  of 
a  county  court,  it  was  to  have  no  original  juris- 
diction in  civil  cases — and  that  it  made  the  lib- 
erty of  the  citizen  a  matter  of  minor  importance 
compared  with  dollars  and  cents.  He  urged  al- 
so that  the  discontent  growing  out  of  our  pres- 
ent system  was  not  entirely  owing  to  the  delays 
of  justice,  or  to  the  Irequency  of  appeals,  but 
in  a  great  degree  to  the  complexity  of  proceed- 
ings in  the  court,  and  the  cost  of  obtaining  jus- 
tice. He  believed  that  the  expense  of  litigation 
might  be  reduced  at  least  one  half.  His  own 
plan  of  a  county  court  was  to  have  a  first  judge 
elected,  who  should  be  surrogate,  and  two  side 
judges  or  two  justices  of  the  peace.  He  insist- 
ed that  unless  we  had  a  county  court,  or  in- 
creased the  jurisdiction  of  justices,  or  both,  the 
higher  courts  in  five  years  would  be  clogged 
worse  than  they  now  were.  And  he  urged  the 
importance  of  increasing  the  jurisdictions  of  the 
justices'  courts  and  of  giving  an  appeal  from 
them  to  three  other  justices  oif  the  same  or  of  a 
neighboring  towrn.  He  would  have  the  jurjr 
taken  from  the  list  made  up  for  the  county — and 
drawn  in  the  same  manner.  He  would  settle  alE 
controversies  under  $100  finally,  by  one  justice- 
or  by  three  as  he  had  before  stated.  [But  we; 
cannot  follow  Mr.  R.  further  to-day. J 

Mr.  PATTERSON  replied  to  some  allusion* 
by  Mr.  Richmond  to  himself— when 

The  committee  rose  and  the  Convention 

Adj.  to  9  o'clock  to-morrow  morning. 


FRIDAY,  AUGUST  21. 


Prayer  by  the  Rev.  Mr.  Selkirk. 

DEBATE  ON  THE  JUDICIARY. 

Mr.  BAKER  offered  a  resolution,  directing 
the  committee  of  the  whole  on  the  reports  of  the 
judiciary  committee,  to  report  to  the  Convention 
at  6  o'clock  on  Monday. 

Mr.  CHATFIEJJ)  moved  to  strike  out  Mon- 
day, and  insert  Wednesday. 

Mr.  BURR  hoped  the  amendment  would  not 
prevail.  The  committee  had  had  these  reports 
under  consideration  fas  thirteen  days—one  day 


for  each  member  of  the  judiciary  committee, 
and  more  than  one  of  them  had  occupied  his 
day.  He  thought  by  Monday  next,  they  might 
be  prepared  to  vote.  He  had  no  intention  to 
debate  this  question,  but  he  would  venture  the 
predicIion,that,  how  long  soever  they  might  con- 
tinue the  debate,  not  one  gentleman  of  the  128 
constituting  that  Convention,  would  get  a  judi- 
ciary system  to  suit  him  in  every  respect.  What- 
ever sysjem  they  hit  upon,  it  must  be  matter  of 
concession  and  eomproinise.    la  the  plan  upon 
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Which  .they  might  agree,  he  trusted  they  would 
authorize  the  legislature  to  establish  courts  of 
,  conciliation  -3  and  he  would  give  the  legislature 
power,  alter  an  experiment,  if  it  should  not 
work  well,  to  abolish  such  courts.  The  next 
step  would  be  the  justices  of  the  peace.  Ac- 
cording to  the  remarks  of  some  gentlemen  these 
justices  are  a  shabby  set  of  fellows.  He  thought 
^however  they  could  not  do  without  them  j  and 
instead  o^  having  more,  he  thought  they  ought 
to  authorize  the  election  of  from  one  to  four  in 
the  various  towns  and  wards  throughout  the 
state  ;  and  he  would  like  to  extend  their  capa- 
cities, so  that  they  might  take  cognizance  in  mat- 
ters  of  money,  dollars  and  cents,  to  the  amount 
of  $250.  He  would  give  them  exclusive  juris- 
diction to  the  amount  of  $100  and  original  and 
concurrent  jurisdiction- to  the  amount  of  $250. 
He  predicted  next  that  we  should  have  some  kind 
of  a  county  court.  Perhaps  it  would  be  a  "cor- 
morant," ora"  bull-frog"  court  according  to  the 
gentleman  from  New  York  (Mr.  O'Conob.) — 
Now  Jie  did  not  see  why  the  "bull-frog"  system 
might  not  answer, provided  they  would  give  itvi- 
talityto  make  it  jump.  He  next  predicted  that  they 
should  have  32  "vagabond,"  "  itinerant,"  "  law 
pedlars,"  forming  a  "  hydra  headed  monster," 
called  a  supreme  court.  And  then  he  thought 
we  should  top  off  with  an  eight  square  court  of 
appeals,  as  they  had  been  called.  He  thought 
some  of  these  plans  would  be  adopted,  and  that 
by  Monday  evening  next  they  should  be  ready 
to  take  these  reports  out  of  committee  and  fin- 
ish the  article  in  Convention. 

The  PRESIDENT  put  the  question  on  the 
amendment,  and  24  voted  aye,  and  39  no — being 
less  than  a  quorum. 

Mr.  MURPHY  called  for  the  ayes  and  nays, 
and  they  were  ordered. 

Mr.  CHATFIELD  withdrew  the  amendment. 

Mr.  BROWN  hoped  the  committee  would  not 
be  coerced  by  this  resolution,  but  that  it  would 
be  allowed  to  remain  as  an  invitation  to  the 
committee  to  take  the  reports  out  of  committee 
on  Monday.  He  would  leave  it  to  the  good  sense 
of  the  committee. 

Mr.  TALLMADGE  said  Saturday  and  Mon- 
day were  not  days^on  which  an  important  final 
vote  should  be  takRi  on  any  question.  But  if 
this  resolution  were  laid  on  the  table,  it  would 
be  an  intimation  to  the  absentees  that  would  call 
them  back,  and  they  could  proceed  to  vote  on 
Tuesday  morning.  He  moved  to  lay  the  resolu- 
tion on  the  table. 

Mr.  WHITE  called  for  the  yeas  and  nays,and 
they  were  ordered. 

Mr.  MURPHY  appealed  to  gentlemen  to  with- 
draw these  motions  to  enable  him  to  make  a 
remark  in  relation  to  their  business — and  being 
withdrawn,  he  went  on  to  say  that  this  resolu- 
tion would  be  ineffective  without  amendment,  so 
as  to  make  it  compulsory  on  the  Convention  to 
go  on  and  vote  on  the  amendments  pending  when 
the  committee  should  report.  If  such  an  amend- 
ment were  not  made,  the  debate  would  be  con- 
tinued in  Convention,  and  nothing  would  be 
gained. 

Mr.  STRONG  thought  the  resolution  ought 
to  be  adopted.  Nothing  would  be  lost  by  that 
course.  If,  as  they  had  before  seen,  the  same 
speeches  were  to  be  delivered  in  Convention  as 


in  committee,  the  sooner  they  commenced  the  re- 
petition the  better.  If  it  were  laid  on  the  table 
simply  as  an  "  invitation,"  he  was  satisfied  the 
invitation  would  be  disregarded.  He  hoped  it 
would  be  taken  out  of  the  committee  on  Mon- 
day, and  then  it  would  be  under  the  control  of 
the  previous  question,  by  means  of  which  they 
could  bring  the  Convention  to  a  vote  some  time 
or  other. 

The  resolution  was  then  adopted. 
THE  JUDICIARY. 

The  committee  of  the  whole  resumed  the  con- 
sideration  of  the  judicial  reports,  Mr.  Cam- 
breleng  in  the  chair*. 

Mr.  CHATFIELD  expressed  his  views  at 
length  on  the  subject.  [A  sketch  of  his  re- 
marks is  deferred.] 

Mr.  CROOKER  said  when  he  took  his  seat 
in  this  Convention  he  brought  with  himself  only 
an  ardent  desire  to  aid  with  his  humble  powers 
in  the  great  work  of  judicial  and  legal  reform. 
He  came  wedded  to  no  peculiar  notions  or  pre- 
conceived opinions  of  his  own.  He  came  fully 
prepared  for  all  the  conciliation  and  concession 
that  might  be  necessary  to  accomplish  the  changes 
required  by  the  people.  He  had  felt  a  high  de- 
gree of  reluctance  to  take  any  part  in  the  de- 
bate upon  the  great  subject  of  judicial  reform. 
His  reluctance  arose  from  the  fact  that  so  many 
giant  minds  had  been  already  employed  upon 
the  subject.  He  distrusted  his  own  ability  to 
give  any  view  of  that  subject  that  could  prove 
useful  to  the  Convention.  But  from  his  position 
in  relation  to  some  portions  of  the  questions  be- 
fore them,  he  felt  constrained  to  ask  the  indul- 
gence of  gentlemen  while  in  a  few  brief  words 
he  should  give  the  result  of  his  reflections.  He 
should  gratify  some  gentlemen  by  taking  up  as 
first  in  order  the  subject  of  justices  courts. — 
Few  members  of  this  body  could  have  had  more 
experience  in  these  humble  courts  than  himself. 
These  are  emphatically  the  courts  of  the  great 
body  of  the  people.  They  are  entitled  in  the 
main  to  much  of  the  encomium  bestowed  so 
liberally  upon  them.  He  could  not  agree  with 
gentlemen  who  desired  to  extend  the  jursdic- 
tion  of  these  courts  to  two  hundred  and  fifty  dol- 
lars. Their  present  jurisdiction  is  large  enough. 
The  popular  voice  has  never  demanded  an  in- 
crease of  jurisdiction.  Give  to  these  courts  on- 
ly concurrent  juri^liction  to  any  amount,  and 
my  word  for  it  you  will  find  but  few  plaintiffs 
who  would  seek  the  recovery  of  their  demands 
in  these  courts.  They  would  almost  invariably 
go  to  a  more  stable  and  elevated  tribunal. — 
They  will  go  where  they  can  find  legal  learning 
upon  the  bench  to  determine  the  questions  of 
law  that  may  arise  in  their  causes.  They  will 
go  where  they  can  recover  some  costs,  however 
small  the  amount,  to  repay  their  counsel  for 
seeking  redress  for  their  opponent's  wrong. — 
There  could  be  no  possible  inducement  for  such 
plaintiffs  to  prosecute  their  claims  in  justices 
courts.  While  many  of  these  courts  had  proved 
to  be  safe  and  useful  depositories  of  power, 
others  had  too  often  been  perverted  into  engines 
of  injustice  and  oppression.  Their  position  as 
well  as  their  governing  principle  was  too  often 
locality.  They  are  too  often  controlled  by  some 
sectional  power  and  influence.  The  magistracy 
!  of  bis  own  neighborhood  was  equal  to  the  ave- 
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rage  m  the  state,  but  ray  honorably  friend  from 
Chautauque  (Mr.  Marvin)  will  bear  me  wit- 
ness  that  the  opinion  has  long  prevailed  in  his 
village  that,  their  citizens  could  not  always  find 
equal  and  exact  justice  when  prosecuted  before 
justices  in  the  neighborhood  of  my  residence. — 
The  citizens  of  my  own  vicinage  have  an 
equal  dread  of  prosecutions  from  the  village 
which  he  inhabits.  However  free  other  older 
and  more  favored  portions  of  the  state  may  be 
from  these  sectional  influences,  the  exemption 
has  not  been  universally  enjoyed.  In  many  of 
the  new  settlements  this  influence  is  felt  as  an 
evil  of  fearful  magnitude.  Ke  had  known  jus- 
tices courts  where  the  justice,  constable,  jury 
and  counsel  for  the  plaintiff  were  all  bound  to- 
gether by  kindred  ties.  The  poor  wretch  who 
was  prosecuted  in  a  court  so  constituted,  must 
necessarily  feel  the  utter  hopelessness  of  all  de- 
fence. He  might  as  well  and  often  did  abandon 
his  defence  after  making  his  pleadings  in  form. 
The  manner  of  selecting  juries  injustices  courts 
was  defective  and  opened  the  door  for  the  most 
gross  corruption.  The  constable  if  he  was  hon- 
est summoned  those  who  were  nearest  at  hand 
and  who  were  generally  unfit  to  be  trusted  with 
the  decision  of  causes.  He  could  not  for  the 
piUance  paid  him  for  the  service,  select  the 
jury  with  care  from  competent,  safe  and  intelli- 
gent men.  The  idlers  and  vagabonds  who  had 
no  business  of  their  own,  hanging  around  the 
court,  like  vultures  around  a  carcass,  formed 
the  great  mass  of  its  juries.  In  very  many 
causes  the  evil  was  of  a  stronger  character. — 
In  strongly  contested  trials  the  people  discussed 
the  merits  and  took  sides  with  the  parties  in  the 
contest.  A  corrupt  constable  would  summon  a 
jury  at  the  selection  and  dictation  of  the  plain- 
tiff, who  always  chooses  his  ground  on  which 
to  prosecute  as  well  as  the  officer  to  serve 
his  process.  These  glaring  evils  could  only 
be  remedied  by  -changing  and  improving  the 
mode  of  selecting  juries  in  these  courts,  and 
by  giving  the  right  of  preemptory  challenge  to  a 
limited  qiumber  of  the  panel.  He  had  long  felt 
the  necessity  of  the  right  of  peremptory  chal- 
lenge in  all  civil  and  criminal  causes.  It  would 
greatly  aid  in  the  due  and  pure  administration 
of  justice.  Since  he  had  taken  his  seat  in  this 
body  he  had  been  called  home  to  re-t«y  a  civil 
cause  in  a  court  of  record  which  a  second  time 
resulted  in  a  disagreement  of  the  jury.  The 
cause  must  asrain  go  upon  the  calendar  for  trial. 
If  he  could  have  been  allowed  the  right  of  per- 
emptory challenge  to  two  jurors  on  either  trial 
he  could  have  obtained  a  veidict.  He  com- 
menced and  went  through  this  trial  on  both  oc- 
casions with  a  full  conviction  of  what  would  be 
the  result,  but  could  not  avoid  going  through 
with  the  mockery  and  farce.  Another  great 
evil  that  disgraced  our  justices  courts,  and  in- 
deed all  others,  was  the  technical  nicety  required 
in  its  proceedings.  The  practice  in  that  humble 
court  was  too  much  entangled  by  the  nets  and 
mazes  of  form.  To  understand  correctly  its 
practical  forms  required  the  study  and  the  labor 
of  years.  It  had  all  the  ridiculous  forms  of  our 
higher  courts  of  record.  It  required  more  of 
tact  and  talent  to  practice  successfully  in  that 
court  than  in  the  higher  courts.  An  error  in 
the  supreme  court  in  practice  or  pleading  could 


i  be  amended  on  motion,  while  in  a  justices  court 
the  same  error  would  be  fatal  to  the  cause  of 
the  client.     The  practice  of  all  our  courts  ought 
to  be  simplified  and  rendered  intelligible  to  all. 
The  whole  train  of  chicanery  in  legal  practice 
ought  to  be  brushed  away  as  cobwebs  by  the 
broom  of  progress  and  legal  reform.     Above  all 
things,  in  this  humble  court  where  all  men  are 
compelled  to  seek  redress  for  petty  wrongs,  the 
road  to  right  and  justice   should   be  plain  and 
visible.     Its  forms  and  its  practice  should  be  so 
simple  that  u  all  who  run  may  read,  and  all  who  * 
read  may  understand."    There  were  other  evils 
of  a  minor  character.     But  the  remedy  for  these 
evils  incident  to  justices  courts,   as  well  as  the 
duty  of  limiting  or  extending  their  jurisdiction, 
belongs  to  legislation  and   not   to   this  Conven- 
tion.    It  is  our  duty  to  provide  for  ils  retention 
as  n  court.     We  set  up    the  frame  work  of  the 
tribunal,  and  leave  the  fitting  and  finishing  of 
all  its  details  of  practice,  jurisdictioifand  powers 
to  the  legislatures  that  shall   come   after    us. 
There  was  in  fact  but  little  of  propriety  in  dis- 
cussing these  questions  in  this  body,  and  in  what 
he  had  said  on  this  subject  he   had   only  found 
his  apology  in  the  course  of  remark  pursued  by 
gentlemen  who  had  preceded  him  in  this  debate. 
These  remarks  he  hoped  might  not  be  wholly 
lost.     They  would  serve  to  call  the  attention  of 
succeeding  legislatures  to  those  works  of  reform 
that  the  people  expected  at  their   hands.     He 
trusted  it  would  not  prove  to   be   a   "  hope  de- 
ferred."   The  report  of  the  judiciary  committee 
makes  no  intermediate  court  between  the  justi- 
ces and  the  supreme  court;  and  he  would  now 
pass  to  a  consideration  of  that  part  of  the  report 
which  related  to  the  supreme  court,  and  the  du- 
ties imposed  upon  its  judges      He  felt  a  strong 
and  anxious  desire  to   approve  everything  that 
he  could  in  that  report.     It  was  the  result  of  the 
laborious  investigation  and  study  of  a  numerous 
and  very  learned   committee.     He  felt   but  too 
sensibly  his  own  inability  to  discuss  successfully 
with  them  the  merits  or  demerits  of  their  report. 
He  rejoiced  to  say  that  he  highly  approved  of 
their  general  plan.     But  he  felt  constrained  to 
differ  with  them  in  relation  to  the  ability  of  their 
judges  to  perform  the  duties  assigned  them.  To 
this  topic  and  the  remedy  to  be  applied, he  should 
principally  confine  his  remarks.     By  this  report 
the  court  of  errors,  the  court  of  chancery  and 
the  courts  of  common  pleas  and  general  sessions, 
are  abolished.     Such,  if  not  in  terms,  is  the  fair 
intendment  of  the  report.    The  duties  of  all 
these  tribunals,  together  with  all  the  judicial 
duties  of  the  state,  are  cast  upon  the  thirty-six 
judges  recommended  by  the  committee.    An  ap- 
peal from  a  justices  court  must  go  up  to  the  cir- 
cuit  for  trial.     A  certiorari  from  the  same  court 
must  go  to  one  of  the  courts  in  banc  or  to  the 
circuit  judge  for  reversal  or  affirmance.    In  ad- 
dition to  all  this,  it  is  proposed  to  make  the  su- 
preme court  justices  perform  the  duties  of  mas- 
ters and  examiners  in  chancery.    He  would  now 
examine  for  a  few  moments  the  amount  of  busi- 
ness thus  thrown  upon  that  court,  and  see  what 
time  and  labor  would  be  required  to  perform  it. 
Eight  of  your  judges  are  set  apart  for  a  court 
of  appeals.    They  are  to  perform  the  duties 
now  assigned  to  the  court  of  errors.    The  court 
of  errors  was  usually  in  session  a  large  portion, 
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of  the  year,  With  a  calendar  constantly  accunra 
lating  upon  them.  The  judges  of  the  court  of 
appeals  wo  aid  be  compelled  to  devote  their 
whole  time  to  the  business  of  their  own  court. 
The  remaining  twenty-eight  judges  must  then 
perform  the  duties  now  performed  by 

The  Supreme  Court  in  banc, 4  terms  4  weeks 

each,  16  weeks, 

6  weeks  of  special  motion  terms,  6      <l 

Chancellor's  general  and  special  terms,say  24      " 
8  Vice  Chancellor's  terms  at  least  4  weeks 

each,  32      " 

Vice  Chancellor's  special  motion  terms 

2  weeks  each,  16      " 

2  yearly  circuits  each,  in  59  counties,  119      " 

59  courts  Common  Pleas  and  General  Ses- 
sions, 4  weeks  to  each  county  yearly,    236      " 
The  duiies  of  356  masters  and  examiners 

in  chancery,  say  4  weeks  each,  1424      " 

1872  weeks 
Thus  we  have  1872  weeks  service  to  be  per- 
formed by  the  28  judges  not  occupied  in  the 
court  of  appeals.  He  felt  confident  that  his 
computation  of  time  was  too  small  rather  than 
too  large.  In  holding  the  terms  in  banc  the 
time  is  allowed  for  a  single  judge  only,  while 
three  or  four  could  hold  the  court.  To  perform 
this  1872  weeks  labor,  you  have  a  judicial  force 
of  28.  If  you  divide  the  1872  weeks  labor  by 
the  2S  judges,  you  will  find  that  more  than  sixty- 
six  weeks  of  labor  will  be  yearly  required  of 
every  single  individual  judge  of  your  court.  In 
other  words, you  require  them  to  perform  yearly 
416  weeks  of  labor  more  than  their  whole  time 
united  No  allowance  is  here  made  for  time 
required  to  consider  or  digest  cases  or  draw  up 
opinions  either  in  law  or  equity  causes  decided 
before  them.  The  herculean  labor  thus  thrown 
upon  this  court  appeared  to  his  judgment  to  be 
entirely  beyond  its  capacity  and  powers.  No 
set  of  judges  could  ever  be  found  equal  to  the 
performance  of  their  vast  and  varied  duties. 
Their  physical  ability  would  very  soon  sink  un- 
der the  weight  of  the  accumulated  load.  The 
little  aid  that  the  judges  of  the  court  of  appeals 
could  bring  to  their  relief  after  performing  the 
business  of  their  own  court, would  be  of  no  avail. 
There  was  not  enough  of  judicial  for<»e.  Some 
court  must  be  devised  that  shall  perform  a  large 
amount  of  their  business.  Some  court  that 
shall  bring  real  aid,  substantial  relief,  to  the 
judges  becomes  imperatively  necessary.  This 
state  of  things  seems  to  require  at  our  hands 
the  construction  of  some  kind  of  a  county  court. 
Our  county  courts  have  become  objects  of  much 
disfavor  in  most  portions  of  the  state.  Why  is 
it  that  these  courts  are  in  such  bad  repute?  Tt 
is  not  because  their  jurisdiction  is  too  large  or 
too  small.  The  reason  is  most  obvious.  It 
springs  from  the  mode  of  appointment  of  the 
judges,  their  pitiful  compensation,  and  the  con- 
sequent want  of  talent  and  legal  learning  upon 
the  bench  We  cannot  expect  for  the  pittance 
of  two  dollars  per  diem  for  a  few  days  in  the 
year, to  employ  legal  science  in  the  judicial  office. 
Professional  men  who  are  capable  of  fulfilling 
the  high  duties  of  the  station,  cannot  afford  to 
accept  it.  We  are  compelled  to  take  men  for 
the  bench  whose  only  recommendation  is  the 
profundity  of  their  ignorance  of  the  laws  of  the 
land  and  the  practice  of  our  courts.  The  office 
is  too  oiten  given  as  a  reward  for  political  pros- 
titution to  those  individuals  upon  whom  the 


party  is  unwilling  to  throw  away  a  better  office. 
But  it  seems  to  be  now  conceded  that  we  are 
to  have  a  county  court  that  can  discharge 
some  of  the  duties  that  would  otherwise 
devolve  upon  your  supreme  or  circuit  courts. — 
The  more  difficult  question  to  decide  is,  hnw 
shall  that  court  be  constructed,  and  what  its  ju- 
risdiction and  powers  %  Various  propositions 
are  before  us.  His  own  plan  for  the  construc- 
tion of  a  county  court  had  been  submitted  by 
him  with  great  diffidence.  He  did  not  submit  it 
without  the  approval  of  several  intelligent  mem- 
bers of  this  Convention.  He  had  endeavored  to 
construct  a  court  that  would  render  an  essential 
service  to  the  supreme  and  circuit  Courts,  pro- 
posed by  the  committee — a  court  that  would  re- 
lieve those  courts  from  a  vast  amount  of  petty 
and  vexatious  litigation,  at  the  same  time  that 
it  would  cost  the  people  comparatively  nothing. 
It  was  agreed  upon  all  hands  that  the  duties  of 
the  surrogate  must  be  performed  by  a  local  offi- 
cer. By  the  plan  he  had  the  honor  to  submit,  a 
single  county  judge  was  to  be  elected,  who  was 
to  perform  the  duties  of  the  surrogate  and  to 
hold  the  county  court  for  the  trial  of  causes 
brought  up  from  justices  courts.  He  would  al- 
so require  him  to  perform  the  special  duties  now 
imposed  by  law  upon  any  county  judge.  He 
proposed  to  give  that  county  judge  a  salary  suf- 
ficient to  insure  a  high  degree  of  talent  and  legal 
attainment  in  the  officer.  The  present  fees  of 
the  surrogate  and  the  ordinary  fees  of  the  coun- 
ty judge  paid  into  the  treasury,  would  form  a 
fund  sufficient  for  his  salary.  No  new  burthen 
vould  be  cast  upon  the  people  by  the  operation. 
To  form  a  court  of  general  sessions,  h*  added 
two  justices  of  the  peace  to  be  annually  selected 
by  the  boards  of  supervisors.  This  mode  of  se- 
lection he  believed  to  be  preferable  to  any  other 
that  could  be  devised.  It  would  secure  the  best 
talent  that  the  county  afforded  to  associate  with 
the  county  judge  for  the  trial  o£  criminal  causes. 
It  would  secure  a  court  of  a  high  character  at  a 
trifling  expense  to  the  people.  He  proposed  to 
give  to  the  court  of  general  sessions  jurisdiction 
of  all  offences  not  punishable  by  imprisonment 
for  ten  years.  Such  is  the  plan,  as  the  gentle- 
man from  Genesee  said,  u  that  the  gentleman 
from  Cattaraugus  has  seen  fit  to  introduce."  The 
learned  gentleman  from  Columbia  (Mr.  Jor- 
dan), while  he  in  the  main  approves  this  plan, 
seems  to  think  that  appeals  are  an  evil,  and  that 
to  limited  amounts  justices'  judgments  should  be 
final  and  conclusive  upon  the  fact!».  That  would 
be  a  very  fruitful  source  of  injustice  and  op- 
pression. The  strongest  security  that  the  peo- 
ple now  have  for  the  purity  of  these  tribunals, 
is  to  be  found  in  that  very  right  of  appeal  that 
gives  a  new  trial  on  the  facts  of  the  case.  It 
gives  two  trials  by  jury,  one  of  which  may  be 
had  beyond  the  reach  of  passion,  excitement  and 
prejudice.  He  had  often  seen  damages  remitted 
to  a  sum  under  twenty-five  dollars  to  avoid  new 
trials  upon  the  merits.  Pettifoggers  and  those 
who  riled  up  and  perverted  the  pure  streams  of 
equity  and  law  in  justices'  courts,  disliked  ap- 
peals Injustice  and  oppression  were  more  fre- 
quently wrought  upon  a  small  scale,  and  upon 
the  poor.  He  was  therefore  disposed  to  save  the 
right  of  appeal  in  all  its  force  and  strength.— 
The  gentleman  from  Herkimer  (Mr.  Loomis) 
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thinks  the  ex  parte  allowance  of  appeals  an  evil. 
We  allow  parties  to  commence  suits  in  all  our 
courts  without  oaths  or  bonds.  But  in  order  to 
obtain  an  allowance  of  appeal,  the  party  is 
obliged  to  set  forth  the  facts  of  his  case  as  proved 
by  affidavit,  and  show  under  oath  the  grounds  of 
his  appeal.  He  is  obliged  to  pay  the  costs  be- 
fore  the  justice  as  though  he  was  really  in  the 
wrong,  and  also  to  give  his  opponent  good  and 
sufficient  security  to  pay  all  damages  and  costs 
that  may  be  recovered  against  him.  So  far  from 
the  facility  afforded  for  appeals  being  an  evil, 
in  his  judgment  if  we  required  the  oath, 
the  bond,  and  the  payment  of  the  costs,  the 
appeal  should  be  without  ceremony,  a  mat- 
ter of  course  and  of  right.  If  the  appellant 
failed  in  his  cause,  the  payment  of  all  dam- 
ages and  costs  was  a  sufficient  punishment 
for  his  false  clamor.  The  gentleman  from  Her- 
kimer proposes  to  have  the  salary  of  the  county 
judge  fixed  by  the  several  boards  of  supervi- 
sors. This  mode  of  fixing  salaries  is  highly  ob- 
jectionable. You  would  have  no  uniformity  of 
compensation.  While  some  counties  would  pay 
him  weil  and  liberally,  others  would  give  him 
but  a  meagre  pittance.  Men  of  the  proper  qual- 
iiications  would  be  unwilling  to  accept  an  office 
of  that  character,  if  its  salary  depended  upon 
the  supervisors.  The  supervisors  were  men  gen- 
erally ambitious  of  saving  the  money  of  the  peo- 
ple. Political  feeling  and  personal  friendship 
or  animosity  would  have  too  much  to  do  in  fix- 
ing the  amount  of  salary.  The  salaries  ought 
to  be  fixed,  permanent  and  uniform,  by  the  le- 
gislature. They  ought  to  be  paid  from  the  state 
and  not  the  county  treasury.  The  state  ought 
to  furnish  to  the  whole  people  a  cheap  and  easy 
road  to  justice.  The  gentleman  from  Herkimer 
objects  to  the  plan  introduced  by  him  (Mr.  C.) 
because  it  gives  too  great  criminal  jurisdiction. 
His  fiist  objection  is  made  in  behalf  of  the  ac- 
cused, and  secondly,  because  it  will  require  a 
jury  and  all  the  paraphernalia  of  a  court.  To 
all  this  he  would  reply  that  his  own  mind  had 
been  in  some  doubt  as  to  the  extent  of  the  pow- 
ers to  be  given  to  it.  When  he  drew  up  his  plan 
he  gave  the  court  much  less  of  criminal  juris- 
diction. He  had  changed  it  at  the  suggestion 
of  a  gentleman  of  great  learning  and  experi- 
ence. Our  present  courts  of  general  sessions 
had  jurisdiction  when  the  punishment  was  less 
than  imprisonment  for  life.  Its  jurisdiction  was 
far  less  than  our  present  county  courts.  The 
accused  need  not  be  tried  in  it  if  he  chose  to  go 
into  the  oyer  and  terminer  for  trial.  He  could 
at  any  time  sue  out  a  writ  of  certiorari  and  re- 
move his  cause  out  of  the  court  of  general  ses- 
sions it  he  pleased.  He  could  do  it.  without  ex- 
pense, as  we  are  to  abolish  the  fees  of  judicial 
officers.  He  had  thus  his  choice  of  either  court 
as  suited  his  fancy.  If  it  was  intended  to  form 
a  county  court  that  should  operate  to  aid  the 
justices  of  the  supreme  court,  a  jury  was  indis- 
pensable. You  might  do  without  a  grand  jury 
by  having  all  your  indictments  found  in  the  oyer 
and  terminer  and  sent  into  the  general  sessions 
for  trial.  But  without  a  jury  you  could  try  no 
issue  of  fact.  Your  court  would  have  but  little 
power,  and  could  render  but  very  little  service. 
The  gentleman  from  Herkimer  also  objects  to 
the  plan  because  it  fixed  a  limit  to  om  judge.— 


If  his  objection  arises  from  the  fact  that  the 
court  is  held  by  one  judge,  the  same  objection  is 
equally  good  against  the  four  thousand  justices, 
who  have  original  jurisdiction  to  as  great  an  a- 
mount  as  the  county  judge  has  merely  appellate. 
You  will  secure  a  far  better  officer  by  having 
but  one  to  pay,  than  you  will  if  you  increase  the 
number.  The  more  you  add  to  the  number  of 
judges  upon  the  county  bench,  the  more  you  di- 
lute and  weaken  the  strength,  intelligence  and 
efficiency  of  the  court.  You  increase  the  ex- 
pense and  get  no  corresponding  benefit  secured. 
He  was  fully  and  deeply  impressed  with  the 
conviction  that  some  kind  of  a  county  court  was 
necessary  to  perform  the  business  of  a  minor 
kind  and  character.  In  some  of  the  counties  it 
would  be  necessary  to  have  some  court  almost 
constantly  in  session.  But  he  assured  the  Con- 
vention that  he  had  no  strong  partialities  for  this 
"  pet  child"  of  his  own.  He  had  attempted  only 
to  construct  a  county  court  out  of  few  and  sim- 
ple materials,  that  would  cost  the  people  but  lit- 
tle. He  had  endeavored  to  make  it  respectable 
and  to  give  it  efficiency.  If  gentlemen  offered 
substantial  improvements,  no  member  of  the 
body  wrould  be  more  ready  to  adopt  their  amend- 
ments than  himself.  If  any  better  or  more  sim- 
ple or  efficient  plan  was  offered,  he  was  ready 
to  abandon  his  own  and  support  the  better  pro- 
position. He  had  no  pride  of  opinion.  If  he 
knew  his  own  soul,  he  was  only  anxious  to  per- 
fect a  judiciary  system,  that,  freed  from  the 
subtleties  and  technical  niceties  of  legal  prac 
tice,  should  hereafter  be  the  pride^  and  glory  of 
the  state,  and  a  lasting  honor  to  this  convention. 
Mr.  BASCOM  felt  bound,  in  the  remarks  he 
was  about  to  make,  in  consideration  of  the  reso- 
lution adopted  this  morning,  to  confine  himself 
to  the  question  directly  before  the,  committee, 
upon  the  motion  of  the  gentleman  from  New- 
York  to  amend  the  third  section.  He  went  on 
to  state  his  objections  to  the  erection  of  common 
pleas  courts.  In  the  first  place  the  business 
which  once  made  them  necessary  was  gone  ;  it 
did  not  exist  in  any  court  whatever.  Again,  the 
confidence  of  the  people  in  those  courts  had  been 
in  a  great  degree  lost.  The  influence  of  educa- 
tion and  the  promulgation  of  religious  principles 
had  not  made  the  people  more  quarrelsome,  but 
had  rather  tended  to  modify  and  moderate  such 
elements  in  society.  He  replied  to  statements 
made  by  Mr.  Stetson.  It  was  very  questiona- 
ble whether,  if  these  common  pleas  courts  were 
continued,  they  would  not,  in  the  blunders  and 
errors  which  they  would  commit,  make  more 
business  for  the  supreme  court,  in  correcting 
them  ;  and  it  was  the  design  of  most  of  the  gen- 
tlemen who  had  spoken  to  get  rid  of  the  great 
number  of  appeals  and  certioraris  now  existing, 
by  the  adoption  of  some  other  plan,  He  then 
went  on  to  review  the  expenses  of  the  county 
court,  as  set  down  in  the  returns  made  to  the 
Convention,  comparing  them  with  the  amount 
of  judgments  rendered.  The  great  disparity  in 
the  two  items  conclusively  proved  that  the  busi- 
ness which  formerly  went  into  those  courts  was 
now  gone  ;  and  they  existed  in  no  tribunal. — 
The  arguments  deduced  irom  precedent  were  of 
no  force  under  these  circumstances.  He  could 
not  consent  to  having  thirty- two  supreme  court 
judges  appointed,  and  then  to  go  on  and  set  up 
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59  courts  of  inferior  jurisdktiott  in  order  that 
the  latter  might  furnish  business  for  the  former 
in  correcting  the   blunders  made.    He  did   not 
agree  to   the  wisdom  of  establishing  one  great, 
overshadowing  court,  for  the  transaction  of  the 
greater  matters  of   justice,  and   having  some 
smaller  courts  in  which   the  business  of  a  less 
important  character  should  be  disposed  of. — 
Such  a  plan  might  be   illustrated.     Gentlemen 
had  urged  precedents  instead  of  argument — pre- 
cedent was  always  appealed   to   against  any 
change  that  might  be  proposed— he  begged  to 
furnish  gentlemen  with  one  precedent,  immor- 
talized by  poetry,  that  had  not  been  used  : — 
Southampton's  wise  folks  found  the  river  so  large,  #% 
It  vould  carry  a  ship  but  would  not  a  barge  ; 
But  soon  the  defect  their  wise  noddles  supplied, 
They  dug  a  snug  ditch  to  run  close  by  its  side. 
Like  the  man  with  two  cats,  the  one  great  t'other  small, 
For  which  he  made  holes  to  pass  through  the  wall ; 
He  made  a  large  hole  for  great  puss  to  pass  through, 
And  he  made  a  small  hole  for  his  little  cat  too. 

He  drew  a  parallel  between  the  costs  of  the  cir- 
cuit court  system  and  that  of  the  common  pleas, 
and  found  by  actual  compulation  that  the  people 
were  obliged  to  pay  $39  for  every  civil  cause 
tried  by  the  circuit  judges,  while  in  the  common 
pleas  they  had  to  pay  $176  for  every  such  suit ; 
and  this  was  something  like  the  comparative 
difference  between  the  two  systems.  He  be- 
lieved that  much  of  the  power  given  to  the  com- 
mon pleas  judges  over  local  matters,  which  were 
now  thrown  into  that  court  as  a  common  reser- 
voir, might  be  given  to  the  board  of  supervisors, 
or  the  surrogate,  or  the  supreme  court  judge. — 
He  then  went  on  to  speak  of  the  expenses  of 
these  courts,  and  said  that  the  people,  having 
examined  the  subject,  would  not  consent  to  its 
continuance.  But  if  it  was  the  intention  of  gen- 
tlemen to  establish  these  inferior  courts,  he 
should  give  up  his  proposition  to  make  thirty- 
two  judges  of  the  supreme  court.  It  would  not 
do  to  spread  out  this  system  to  such  an  extent 
as  it  would  be  carried  by  making  so  large  and 
extensive  a  supreme  court,  and  then  establish 
these  numerous  local  tribunals.  Nor  would  he 
leave  it  to  the  legislature,  nor  allow  them  privi- 
lege of  establishing  such  inferior  courts  ;  be- 
cause it  would  impose  upon  those  who  were  in 
favor  of  few  and  inexpensive  courts  the  neces- 
sity of  constantly  standing  guard  against  their 
increase.  So  far  as  to  the  reorganization  or 
improvement  of  the  justices'  courts,  he  did  not 
believe  that  it  came  under  the  duties  of  this 
Convention  to  perform  any  such  work.  It  would 
not  do  to  double  the  force  of  the  superior  courts 
and  continue  the  unnecessary  and  expensive 
county  tribunals.  The  expenses  paid  by  taxa- 
tion were  but  a  small  portion  of  the  costs  of 
these  courts  to  the  community.  The  hundreds 
of  men  that  as  jurors  and  witnesses  and  suitors, 
that  were  compelled  to  wait  their  turn  at  these 
dilatory  courts  should  be  taken  into  the  account. 
Provide  for  saving  this  to  the  people,  and  you 
will  save  enough  to  provide  liberal  salaries  for 
your  supreme  court  judges,  and  to  endow  two 
or  three  colleges,  if  that  were  desirable  or  pro- 
per. 

Mr.  STETSON  corrected  some  of  his  statis- 
tics in  regard  to  the  number  of  appeals  and  cer- 
tioraris  from  justice*  courts.  He  corrected  also 
the  calculations  made  by  several  gentlemen  from 


the  returns  before  the  Convention,  as  to  the  ex- 
penses of  county  courts — paying  that  no  allow- 
ance was  made  for  the  fines  received — which  in 
the  aggregate  were  sometimes  large.  He  did 
not,  however,  oppose  this  transfer  of  jurisdic- 
tion from  the  common  pleas  to  the  supreme 
court — but  there  was  a  residuary  power  which 
could  not  be  got  rid  of  in  this  way,  and  which 
must  be  vested  somewhere. 

Mr.  STOW  urged  briefly,  in  addition  to  what 
he  said  the  other  day,  that  we  should  be  care- 
ful, whatever  we  did,  to  preserve  the  character 
of  our  courts,  as  compared  with  those  of  the 
United  States.  If  we  belittled  ours  in  the  pub- 
lie  estimation,  the  consequence  would  be,  as  it 
was  in  some  of  the  western  states,  and  some- 
times in  our  own  state,  that  suitors  would  aban- 
don ours  and  go  into  the  court  of  the  United 
States.  But  he  rose  mainly  to  correct  a  mistake 
into  which  the  gentleman  from  Otsego,  (Mr. 
Chatfield)  had  fallen,  in  charging  him,  among 
others,  with  being  opposed  to  reform  and  pro- 
gress in  the  proceedings  and  practice  of  our 
courts.  And  this  too,  after  he  had  distinctly 
avowed  the  other  day,  and  now  re-iterated  the 
remark,  that  under  any  organization  that  we 
might  give  to  our  courts,  they  would  signally 
fail,  unless  we  went  into  a  thorough  and  radical 
reform  in  this  respect. 

Mr.  CHATFIELD  spoke  of  the  effect  of  the 
gentleman's  proposition,  to  keep  these  two  ju- 
risdictions separate,  as  now — not  of  any  avow- 
al the  gentleman  had  made  on  this  particular 
subject. 

Mr.  STOW  replied  that  the  effect  of  his  pro- 
position was  of  course  a  matter  of  opinion  ;  and 
that  he  differed  entirely  with  the  gentleman  as  to 
the  effect  of  it.  He  believed  it  would  result  in 
more  wholesome  reforms,  than  the  counter  pro- 
position. He  went  on  to  say  that  one  of  the  first 
resolutions  of  inquiry  offet  ed  to  this  body  was 
jhat  offered  by  himself,  for  an  enquiry  into  the 
expediency  of  a  commission  to  simplify  the 
proceedings  of  our  courts.  He  was  fully  in  favor 
of  a  reform  of  the  miserable,  degraded  and  de- 
grading proceedings  and  practice  of  our  courts. 

Mr.  SIMMONS  preferred  to  leave  this  whole 
master  of  organizing  auxiliary  county  courts  to 
the  legislature,  as  proposed  in  the  13th  section 
of  this  article,  rather  than  to  undertake  lo  do  it 
in  the  constitution.  And  he  must  say  that  he 
had  been  obliged  to  exercise  a  good  deal  of  self 
control  to  avoid  speaking  with  something  like 
contempt  of  some  of  the  various  plans  for  coun- 
ty courts  that  had  been  proposed  here.  He  char- 
acterized Mr.  Crooker's  plan  as  a  little  one- 
man-power  court  of  errors  for  the  popular  or 
lay  branch  of  our  judicial  system — the  justices 
of  the  peace—by  way  of  analogy  to  the  court 
of  errors  proposed  to  be  established  for  the  pro. 
fessional  branch — the  supreme  court.  In  a  word, 
it  amounted  to  an  appeal  system,  from  one  man 
to  another  man — the  latter  perhaps  having  le&s 
practical  experience  and  knowledge  than  he 
whose  decisions  he  was  to  supervise.  He  re- 
peated, the  whole  popular  branch  of  the  sys- 
tem should  be  left  to  tjie  legislature.  Again,  if 
this  little  court  of  errors  was  to  be  conclusive, 
it  would  leave  us  with  two  distinct  systems  of 
jurisprudence — the  one  of  common  sense, or  the 
layman's  system,  and  the  other  the  professional 


525 


or  learned  system, — and  no  communication  be-  \ 
tween  them.  If  there  was  to  be  a  passage  open 
between  the  two,  it  should  be  free.  There 
should  be  a  provision  by  which  the  poor  man 
could  have  the  true  law,  and  the  end  of  the  law 
for  righteousness,  and  have  it  cheap.  He  should 
at  least  have  the  right  to  correct  an  error,  which 
perhaps  the  magistrate  might  not  have  commit- 
led.  if  he  knew  that  it  could  be  carried  up.  And 
cases  without  number  arose  in  justices'  courts, 
involving  small  amounts,  but  great  principles. — 
Mr.  S.  expressed  a  preference  for  another  ar- 
rangement of  county  courts,  confining  local 
judges  with  the  supreme  court  judge.* — but  he 
had  a  strong  impression  that  the  plan  of  the  ju- 
diciary committee,  which  left  this  whole  matter 
to  the  legislature,  would  wo**k  well.  Mr.  S. 
closed  with  a  brief  explanation  in  reply  to  Mr. 
Crooker,  who  he  said  seemed  to  have  taken  of- 
fence at  a  remark  which  he  (Mr.  S.)  intended  as 
a  joke — and  vindicated  his  former  references  to 
the  philosophical  writers  of  ancient  free  states, 
where  he  said,  the  true,  principles  of  jurispru- 
dence originated,  and  which  now  existed  even  in 
monarchies,  not  in  consequence,  but  in  spite  of 
them. 

Mr.  MARVIN  said,  that  having  the  other 
day  given  his  views  on  this  general  subject,  and 
having  discovered  since  an  inclination  on  the 
partot  the  Convention  to  adopt  substantially  the 
plan  of  the  judiciary  committee,  he  had  made 
up  his  mind  to  take  no  further  part  in  the  de- 
bate until  we  came  to  the  business  of  perfecting 
it,  when  he  did  intend  to  render  what  aid  he 
could  in  making  it  as  perfect  as  possible,  to 
carry  out  the  views  of  the  commiitee.  But  as 
he  and  those  who  were  with  him  had  been  con- 
stantly referred  to,  and  particularly  by  the  gen- 
tleman from  Otsego,  (Mr.  Chatfield,)  as  op- 
posed to  all  reform,  he  besged  leave  to  say  to 
him  that  if  he  (Mr.  M.)  understood  the  various 
plans  before  as,  his  own  was  capable  of  being 
made  the  basis  of  more  thorough  and  radical  re- 
forms than  any  of  them.  Mr.  M.  repelled  with 
warmth  the  idea  that  he,  who  was  brought  up 
at  the  tail  of  the  plough,  who  had  swung  the 
cradle  for  years,  who  had  always  lived  in  the 
country,  remote  from  cities  and  their  influences, 
who  during  seventeen  years  of  practice  had  set- 
tled more  suits  among  his  neighbors  than  he 
ever  brought,  who  never  brought  a  writ  of  er- 
ror in  his  life— that  he  should  be  charged  with 
desiring  to  foster  litigation  and  opposing  reform, 
because  he  had  stood  up  against  leaving  the 
rights  of  citizens  in  the  hands  of  any  one  man, 
Without  the  right  of  appeal. 

Mr.  CHATFIELD  had  the  same  explanation 
to  make  that  he  had  before  made — that  he  spoke 
of  the  effect  of  the  gentleman's  plan  and  of  what 
he  regarded  as  inseparable  from  it — not  of  any 
sentiment  the  gentleman  had  avowed  here 

Mr.  MARVIN  supposed  thegentltman  would 
make  that  explanation.  And  it  was  after  all  a 
matter  of  opinion  which  plan  was  most  condu- 
cive to  reform.  And  to  this  point  he  desired  to 
call  attention.  The  plan  of  the  judiciary  com- 
mittee struck  him  at  first,  as  now,  as  a  compli- 
cated plan — difficult  in  practice  and  necessarily 
involving  a  continuance  of  the  evils  which  all 
desired  to  get  rid  of.  He  laid  it  down  as  a  first 
principle,  in  a  country  of  law  as  our  was,  that 


the  citizen  should  be  furnished  with  convenient 
and  proper  tribunals  for  the  redress  of  grievan- 
ces— that  there  must  be  judicial  force  enough 
provided  for  the  speedy  administration  of  jus- 
tice, and  he  believed  it  to  be  wise  and  proper  to 
keep  equity  and  law  separate,  expressly  on  the 
ground  fhat  it  would  result  in  a  saving  of  time 
and  expense  and  require  a  less  judicial  force  to 
do  all  the  business.  But  he  did  not  suppose 
that  one  mind  was  incapable  of  administering 
both  systems  well.  His  position  was  that  three- 
fourths  of  the  business  now  done  in  chancery 
should  never  have  gone  there — and  that  had  it 
been  transferred,  as  it  should  have  been,  to  the 
courts  of  law,  the  court  of  chancery  never  would 
have  been  overwhelmed  as  it  was — that  equity 
forms  were  too  long  and  cumbrous,  and  should 
be  curtailed.  But  he  apprehended  that  if  all 
this  equity  business  was  to  be  brought  into  this 
single  court,  it  would  be  broke  down  and  over- 
whelmed in  less  than  eighteen  months,  not  for 
want  of  numerical  force,  but  on  account  of  the 
organization  of  the  court,  and  the  manner  in 
which  the  business  was  to  be  done.  And  Mr. 
M.  went  into  the  details  of  the  working  of  this 
plan,  insisting  that  it  would  not  work  well,  es- 
pecially in  the  equity  business  of  the  court.  He 
urged  further,  that  the  system  w'ould  invite  a 
constant  series  of  appeals,  which  would  over- 
whelm the  court  of  last  resort.  He  urged  also 
that  there  would  be  conflicting  decisions  in  these 
courts  ;  and  to  illustrate  this  position,  supposed 
the  case  of  his  having  tried  three  causes  in 
Chautauque — all  of  them  standing  on  the  same 
principle — one  of  them  only  reached  at  Buffalo 
and  decided  one  way  ;  another  decided  tne  other 
way  at  Rochester,  by  a  court  of  two  new  judges 
and  one  of  the  former  ones,  and  the  third  deci- 
ded as  the  first  was  at  Ithaca  by  an  entire  new 
court 

Mr.  BROWN  remarked  that  such  a  case  was 
within  the  range  of  possibility — but  were  it  to 
occur,  the  gentleman  at  Rochester  would  very 
naturally  suggest  to  the  court  the  fact  of  the  de- 
cision at  Buffalo,  and  the  judges  at  Rochester,  if 
any  new  question  should  arise,  would  not  hon- 
est and  intelligent  men,  reserve  the  case  for  con- 
sultation. 

Mr.  MARVIN  still  insisted  that  in  the  case 
supposed,  the  two  judges  who  decided  the  case 
in  Buffalo  would  decide  the  same  way  at  Roch- 
ester— unless  overruled  by  a  higher  court — and 
that  if  the  decision  then  was  wrong  the  cases 
would  go  up.  If  it  was  objected  to  his  plan  that 
there  would  be  too  many  appeals,  the  same  ob- 
jection applied  to  the  plan  of  the  committee, 
which  would  give  rise  to  as  many  appeals  as  the 
present  circuit  system.  But  to  come  to  his  plan 
of  a  county  court.  The  wonder  was,  he  said, 
that  the  present  county  court  had  done  as  much 
good  and  as  much  business  as  it  hod — under  the 
practice  which  had  so  long  prevailed  of  tilling 
up  its  bench  with  mere  political  hacks  He  pro- 
posed to  put  there,  as  president  judge,  a  man  of 
as  high  a  grade  of  talent  as  your  supreme  court 
judges— to  give  him  the  business  of  four  or  five 
counties — to  keep  him  constantly  at  work,  and 
pay  him  a  liberal  salary.  He  would  give  him  no 
equity  duty,  but  make  him  do  the  duty  of  four 
counties,  and  pay  him  $2,000.    The  gentleman 
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from  Otsego  would  give  a  single  county  judge, 
such  as  Mr.  Crooker  proposed,  $1000. 

Mr  Jordan  enquired  if  the  gentleman  would 
make  his  president  judge  surrogate! 

Mr.  MARVIN  would  not  j  but  he  would  have 
the  Surrogate  associated  with  him,  and  a  third 
judge  in  criminal  cases,  who  should  receive  a 
per  diem  allowance.  He  would  however  have 
the  common  pleas  held  by  the  President  judge 
alone.  If  gentlemen  preferred  it,  associate  two 
justices  with  the  President  judge  in  criminal 
cases— but  he  preferred  a  surrogate  and  a  su- 
preme court  commissioner.  His  court  would 
have  original  jurisdiction — its  cbrk's  office — 
could  correct  its  own  errors,  and  grant  a  new 
trial  on  the  spot.  Again  the  committees'  plan 
contemplated  eight  clerk's  offices.  His  propo- 
sed to  use  the  county  clerks  of  each  county  for 
that  purpose. 

Mr.  LOOMIS  said  it  was  no  part  of  the  plan 
of  the  commit  ee  to  have  the  clerk's  offices. 

Mr.  MARVIN  said  the  gentleman  from  Co- 
lumbia,  (Mr.  Jordan,)  contemplated  eight  su- 
preme court  clerk's  offices — and  every  body 
could  see  that.  Mr.  M.  insisted  that  the  su- 
preme  court  clerk's  offices  could  be  dispensed 
with  and  should  be — and  that  the  county  clerks 
and  their  offices  could  be  substituted.  But  the 
hour  for  a  recess  being  near,  Mr.  M.  said  he 
would  waive  any  further  remarks  now,  except 
that  he  should,  at  the  proper  time  move  to  en- 
graft his  plan  of  county  courts  on  that  of  the 
committees,  and  to  reduce  the  number  of  their 
judges. 

The  committee  then  rose,  and  the  Convention 
took  a  recess. 

AFTERNOON  SESSION. 
Mr.  MARVIN  resumed — urging  the  expedi- 
ency and  necessity  of  abolishing  these  supreme 
court  clerk's  offices,  which  were  an  enormous 
expense  to  parties  and  to  counsel.  He  then 
proceeded  to  show  how  his  plan  would  operate 
in  New  York  city,  where  he  proposed  there 
should  be  a  president,  judge  of  common  pleas, 
and  as  many  associate  justices  as  might  be  ne- 
cessary, any  one  of  whom  might  hold  a  court 
for  the  trial  of  issues  of  fact.  He  would  have 
but  one  clerk,  with  deputies,  and  one  clerk's 
office.  He  would  have  three  of  them  form  a 
court  in  banc,  &c.,&c.  His  plan  contemplated 
a  separation  of  equity  and  law  jurisdiction — 
but  if  they  were  united  in  one  tribunal,  there 
must  be  an  equity  and  a  law  side  of  the  calendar 
—  and  he  had  made  provision  for  transferring 
from  one  to  the  other  as  much  as  could  be  trans- 
ferred, and  he  believed  that  much,  very  mueh, 
could  be  thus  tra  isferred.  Mr.  M.  cited  several 
cases  in  which  this  might  be  done  to  the  expe- 
diting of  decisions  and  the  cheapening  of  litiga- 
tion, under  his  system.  After  going  into  some 
details  in  regard  to  the  operation  of  his  plan,  as 
regards  the  supreme  court,  Mr.  M.  said  he  hoped 


he  had  succeeded  in  satisfying  gentlemen  that  he 
was  in  favor  of  reform.  At  the  same  time  it 
was  to  be  borne  in  mind  that  change  was  not 
always  reform,  and  that  gentlemen  might  hon- 
estly differ  in  opinion,  as  to  what  was  mere 
change  and  what  reform.  He  then  went  on  to 
show  how  his  system  of  county  courts  coulu  be 
engrafted  in  the  system  of  the  committee,  and 
instead  of  embarrassing  would  add  strength  to 
it.  He  thought  that  it  would  enable  us  to  re- 
duce the  number  of  supreme  court  judges  to 
•ixteen.  As  to  Mr.  CaooKER'splan,  he  remarked 
that  if  we  were  going  to  have  a  county  court, 
we  had  better  have  one  that  would  do  the  busi- 
ness of  such  a  court,  and  such  an  one  as  the 
people  would  have  confidence  in.  If  we  were 
to  have  a  little  one,  better  make  it  a  sort  of 
commissioner's  court,  without  the  paraphernalia 
of  grand  and  petit  jurors,  or  the  right  to  try 
causes  by  iury.  As  to  justices'  courts,  he  had 
always  been  one  of  their  warmest  advocates. 
He  believed  they  had  accomplished  the  great 
object  of  their  institution,  and  given  satisfaction 
to  the  people.  But  a  good  thing  might  be  de- 
stroyed, and  since  their  jurisdiction  had  been 
extended  he  had  heard  the  complaint  that  there 
were  too  many  law-suits — and  it  would  be  well 
before  proceeding  to  increase  it  further,  to  con- 
sider whether  change  in  this  direction  would  be 
reform.  Mr.  M.  closed  with  some  remarks  in 
vindication  of  the  legal  profession  against  the 
attacks  upon  it,  in  and  out  of  the  Convention. 

Mr.  WATERBURY,  in  reply  to  this  portion 
of  Mr.  M.'s  remarks,  explained  the  part  he  had 
taken,  and  his  object,  in  relation  to  the  legal 
profession. 

Mr.  PERKINS  thought  the  fact  that  so  many 
of  the  legal  profess  on  had  been  honored  with 
seats  in  the  Convention,  was  a  sufficient,  com- 
mentary on  what  had  been  said  in  disparage- 
ment of  them,  and  significant  of  the  estimation 
in  which  they  were  generally  held.  He  then 
proceeded  to  give  his  views  in  relation  to  the 
county  court,  and  repelled  the  imputations 
which  had  been  thrown  upon  the  institution,  so 
far  as  his  own  county  was  concerned.  He  had 
never  heard  a  complaint  against  the  common 
pleas  of  that  county  ;  and  he  could  say  for  it 
that,  notwithstanding  its  business  exceeded 
greatly  the  business  of  the  circuit  court,  the  ap- 
peals from  its  decisions  were  rare  compared 
with  those  from  the  circuit.  But  he  was  con- 
tent, if  the  Convention  were  disposed  to  abolish 
these  courts,  that  they  should  do  it,  provided 
the  13th  section  was  retained,  which  gave  the 
legislature  power  to  establish  local  and  inferior 
tribunals.  He  ventured  to  say  tnat  his  county 
would  be  the  first  to  come  in  under  this  13th 
section,  and  petition  the  legislature  to  restore 
their  county  court. 

The  committee  here  rose  and  reported  pro- 
gress, and  the  Convention 

Adjourned  to  9  o'clock  to-morrow  morning. 
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SATURDAY,  AUGUST  22. 


Prayer  by  the  Rev.  Mr.  Steele. 

Mr.  YAWGER  presented  a  communication 
from  the  trustees  of  Cayuga  Academy,  on  the 
subject  of  the  literature  fund,  which  was  re- 
ferred  to  the  committee  of  the  whole  having 
in  charge  the  report  of  the  committee  of  which 
Mr.  Nicoll  is  chairman. 

EVENING  SESSIONS. 
Mr.  PATTERSON  offered  the  following: 
Resolved,  That  on  and  after  Monday  next,  the  Con- 
vention will  hold  evening  sessions,  except  on  Satur- 
days, commencing  at  7  o'clock. 

Mr.  P.  said  the  time  was  arriving  when  the 
constitution  which  the  Convention  would  adopt 
must  be  submitted  to  the  people,  who  had  ought 
to  have  a  month  for  its  consideration:  he  there- 
fore  thought  they  should  begin  to  hold  evening 
sessions  in  which  much  business  might  be  done. 

Mr.  CROOKER  moved  to  amend  so  as  to 
limit  the  evening  sessions  to  debates  in  commit- 
tee of  the  whole.  Some  infirm  members  might 
be  unable  to  attend  the  evening  sessions,  and  he 
for  one  should  find  it  difficult  to  attend  and  he 
should  be  unwilling  to  have  any  important  ques- 
tion taken  in  his  absence. 

Mr.  PATTERSON  defended  his  resolution, 
and  it  was  supported  by  Messrs.  W.  TAYLOR, 
CLYDE,  NICOL  and  STRONG. 

The  amendment  was  then  negatived. 

Mr.  C  HATFIELD  opposed  the  adoption  of 
the  resolution. 

Mr.  CROOKER  thought  if  they  had  less  talk 
on  some  subjects — for  instance  on  striking  the 
word  "  native"  from  the  article  on  the  Execu- 
tive Department,  they  might  have  done  all  their 
business  within  a  reasonable  time,  without  re- 
sorting to  sessions  which  must  be  destructive  of 
health.  Even  now,  if  gentlemen  would  confine 
themselves  to  short  explanations, — if  they  would 
discuss  the  point  at  issue — rather  than  ramble 
ail  round  creation — they  would  get  along  well 
enough.  But  if  gentlemen  must  make  seven 
speeches  a  day  and  talk  on  everything  but  the 
question  for  the  purpose  of  making  shows  of 
themselves,  he  knew  not  when  they  would  get 
to  voting. 

Mr.  PATTERSON  replied  and  contended  that 
the  time  had  come  when  it  was  necessary  that 
the  Convention  should  sit  longer,  if  they  intend- 
ed to  complete  their  labors  by  the  1st  of  Octo- 
ber. 

Mr.  CROOKER  and  Mr.  STETSON  entered 
into  some  personal  explanations. 

Mr.  HOFFMAN  opposed  the  resolution.  He 
said  his  health  would  not  permit  him  to  remain 
here  in  the  evenings,  nor  would  it  be  unattend- 
ed  with  injury  to  the  health  of  members  to  be 
here  at  night  after  sitting  all  day,  with  gas  lights, 
consuming  all  that  was  vital  of  the  atmos- 
phere. 

Mr.  NICHOLAS  also  thought  that  evening 
sessions  were  out  of  the  question.  It  would  be 
much  better  to  meet  earlier  in  the  morning,  and 
to  accomplish  that  object  he  moved  to  amend  so 
as  to  make  the  hour  ol  meeting  8  A.  M. 

Mr.  CONELY  moved  to  lay  the  resolution 
on  the  table. 


Mr.  SHEPARD  called  for  the  ayes  and  nays, 
and  there  were  yeas  39,  nays  44. 

Mr.  RICHMOND  was  desirous  to  accommo- 
date the  gentleman  from  Chautauque,  by  fixing 
the  time  of  meeting  so  that  there  could  be  some 
work  done,  and  therefore  he  would  move,  if  in 
order,  that  the  hour  of  meeting  should  be  7  A. 
M.  [A  voice— "  That's  half  an  hour  before  we 
breakfast."] 

Mr.  PENNIMAN  said  he  was  unwilling  by     *' 
his  vote  to  compel  gentlemen  to  do  what  he  was 
unable  to   do  himself.     He  should  vote  against 
the  resolution. 

Some  further  conversation  ensued  between 
Messrs.  MANN,  RICHMOND,  PATTERSON, 
BROWN,  F.  F.  BACKUS,  BASCOM,  STET- 
SON,  CROOKER,  DANFORTH,  and  others, 
who  occupied  the  time  until  10  o'clock,  when 
the  special  order  was  announced,  and  the  reso- 
lution was  laid  over. 
I  THE  JUDICIARY. 

The  committee  of  the  whole  again  took  up 
the  reports  of  the  judiciary  committee,  Mr. 
Cambreleng  in  the  chair. 

Mr.  BROWN  rose  to  make  some  reply  to  re- 
marks  which  had  been,  made  by  gentlemen  in 
the  course  of  this  debate.     He  spoke  of  special  9 
pleadings  as  a  barbarous  practice  and  a  misera- 
ble jargon.     He   illustrated    this,  by  stating  the 
nature   of  pleadings   in   various  cases,  both  in 
law  and  equity,  and  said  they  were  unworthy  ol 
the  age  in  which  we  live.    It  had  been  called  a 
beautiful   system,  and   so  it  was,  to  those  who 
were  acquainted  with  it  as  lawyers,  but  not  to 
the  client.     It  was  like  the  magnificence  of  war, 
destructive  to  the  people  on  whom  it  was  made 
to   operate,  while   it  was   glorious  to  others  on 
paper.     He  then  adverted  to  some  remarks  by 
Mr.   Marvin,    in  relation    to   practice    at  the 
bar.     The  gentleman  was   opposed  to  the  crea- 
tion of  eight  supreme  court  clerks,  believing  that 
the  county  clerks  would  answer  every  purpose  ; 
but  Mr.  B.  went  on  to  shew  by  an  examination 
of  the  duties  to  be  discharge »,  that  that  plan 
would  not  answer,  while  by  the  plan  proposed, 
there  would  be  no  increase  of  offices  or  salaries, 
there  being  a  reduction  of  one  set  of  clerks. 
Then   as  to  the   separate  and  distinct  courts. — 
He  said  no  judiciary  system  could  be  adopted 
that  would  be  entirely  above  objections.     How 
was  it  in  chancery  now  ?    The  vice  chancellors 
were  all  holding  distinct  courts,  but  it  was  the 
same  chancery:  and  did   they   never  differ  in 
their  decisions?     Certainly  they  did,  though  the 
instances  might  be  rare.     As  to   the  number  of 
judges  and  their  ability  to  discharge  their  duties, 
he  went  through  an  examination  of  a  great  va- 
riety ol  facts  to  shew  that  the  court  would  be 
sufficient  with  an  improved  practice,  which  they 
hoped  to  provide.     Common  Pleas  courts  he 
thought   would    be    necessary,    but   provision 
should   be  made  to   give   them  able    judges. 
He  would  have  forty  supreme  court  judges,  eight 
of  whom  should  be  empl6yed  in  the  court  of  ap- 
peals, and  eight  in  the  several  districts  to  pre- 
side in  the  common  pleas;  thus  giving  efficiency 
and  character  to  the  court,  and  command  for  it 
the  respect  and  confidence  of  the  people.    He 


528 


next  went  into  an  examination  of  the  expenses 
of  legal  proceedings,  in  answer  to  some  of  the 
miserable  slang  which  was  sometimes  heard  on 
that  subject.  He  arraigned  the  members  of  the 
legislature  as  the  cause  of  the  existing  evils  by 
its  legislation.  By  allowing  ten  cents  a  folio 
for  examinations  in  chancery,  a  temptation  was 
held  out  to  swell  the  examinations  unnecessari- 
ly. He  mentioned  other  instances  of  remune- 
ration, provided  by  the  legislature,  which  ne- 
cessarily made  the  system  odious.  Register's  fees 
were  greater  in  some  cases  than  the  fees  of  the 
lawyer  who  foreclosed  a  mortgage.  Surrogate's 
fees,  he  said,  were  three  times  higher  than  they 
ought  to  be.  In  one  county,  the  surrogate's  fees 
were  $1,500  in  one  year,  while  the  salaries  and 
profits  of  laborious  judges  and  lawyers  were 
greatly  below  that  amount.  The  extension  of 
the  ju*tic°s'  court,  he  said,  would  be  tue  inflic- 
tion of  a  curse  on  the  people.  All  cases,  for 
sums  exceeding  $50,  should  go  originally  into 
the  supreme  court,  and  thus  they  would  dimin- 
ish appeals  and  lessen  the  cost  of  litigation.  He 
urged  the  necessity  ol  members  sacrificing  some 
of  their  opinions  for  the  purpose  of  producing 
unanimity,  or  they  would  never  be  able  to  agree 
on  any  judicial  system. 

Mr.  RHOADES  defended  the  court  of  errors 
#  and  the  judiciary  system  generally,  against  some 
objections  which  had  been  made  to  them,  and 
attributed  the  delays  of  which  complaints  had 
been  made  to  an  increase  of  litigation  as  conse- 
quent on  an  increase  of  population  and  com- 
merce. Ht?  argued  for  some  improvement  which 
would  be  productive  of  dispatch.  The  union  of 
law  and  equity  he  thought  would  tend  to  the 
simplification  of  practice,  and  hence  it  was  de- 
sirable. He  expressed  himself  to  be  favorably 
disposed  towards  the  report  of  the  majority  of 
the  judiciary  committee,  if  it  could  be  carried 
out;  but  he  thought  the  court  of  appeals  should 
be  constituted  of  a  greater  number  than  was 
proposed. 

Mr.  J.  J.  TAYLOR  said  it  was  his  fortune 
or  misfortune  the  other  day  to  make  a  few 
remarks  without  premeditation  on  the  subject 
before  them.  He  did  not  intend  to  have  said  a 
word,  but  he  felt  it  due  to  himself  to  say- 
something  in  reply  to  the  gentleman  from  Otse- 
go, (Mr.  Chatfield,)  who  yesterday  classed 
him,  with  others,  among  the  opponents  of  legal 
and  judicial  reform.  He  had  heard  the  expla- 
nation the  gentleman  had  given  of  his  allusions 
to  others,  and  though  his  charge  sounded  broad- 
er  to  his  ears,  as  explained,  than  it  did  when  it 
fell  from  the  gentleman's  lips,  he  nevertheless 
accepted  the  explanation.  But  he  rose  now  to  say, 
andtosbow,  that  if  he  was  to  be  classed  among 
the  opponents  of  reform,  so  was  the  gentleman 
himself,  for  on  almost  every  point,  the  gentle- 
man's views  and  his  own  were  identically  the 
same.  He  understood  that  gentleman  to  be  op- 
posed to  an  amalgamation  of  equity  and  law 
powers— though  in  favor  of  having  them  united 
in  one  court,  he  (Mr.  C.)  would  have  them 
kept  distinct.  The  gentleman's  modification  of 
this  third  section,  as  Mr.  T.  understood  it, would 
perpetuate  the  destinction  in  this  one  court — at 
all  events  it  was  susceptible  of  that  construction, 
whilst  Mr.  T's  modification  of  the  section  would 
have  enabled  the  legislature  to  amalgamate  the 


two  jurisdictions,  That  Mr.  T.  desired  to  see 
done,  as  far  as  it  could  be  done  safely,  and  if 
there  was  any  difference  between  the  gentleman 
and  himself,  Mr.  T.  was  the  reformer,  and  the 
'rentleman  from  Otsego  was  not.  Again,  the 
gentleman  had  avowed  himself  in  favor  of  the 
report  of  the  majority  of  the  committee.  So  had 
he.  The  gentleman  desired  to  gee  the  court  of 
appeals  all  holding  by  the  same  tenure.  That 
was  precisely  Mr.  T's  position.  The  gentleman 
went  for  the  election  of  the  judges.  So  did  Mr. 
T.,  and  the  only  difference  between  them  was, 
that  the  gentleman  preferred  to  elect  them  by 
general  ticket,  and  he  by  districts.  Mr.  T.  was 
willing  to  leave  it  to  the  convention  to  say  which 
was  most  democratic.  The  gentleman  had  no 
objection  to  the  judges  being  ambalatory.  He 
had  none.  The  gentleman  went  for  some  kind 
of  county  court,  but  against  them  as  at  present 
organized.  Precisely  Mr.  T's  position  the  other 
day.  Mr.  T.  expressed  himself  favorable  to 
the  proposition  to  make  surrogates  salaried  offi- 
cers. So  did  the  gentleman.  Mr.  T.  opposed 
an  extension  of  the  jurisdiction  of  justices  of  the 
peace.  So  did  the  gentleman.  Ani  the  gentle- 
man indulged  in  the  same  train  of  remarks  in 
relation  to  justices  courts  that  Mr.  T.  did.  In 
fact  throughout,  the  gentleman's  positions  and 
his  own  were  precisely  the  same.  Mr.  T  con- 
fessed to  his  astonishment  to  find  himself  con. 
curring  in  opinion  so  entirely  with  the  gentleman 
from  Otsego — and  much  more  astonished  to  find 
himself  classed  by  that  gentleman  with  those 
who  were  opposed  to  reform.  Indeed  so  entire- 
ly coincident  were  their  views,  that  had  Mr.  T. 
made  his  remarks  after  the  gentleman  had  made 
his,  he  should  not  have  presented  them  without 
giving  the  gentleman  credit  for  them.  Mr.  T. 
was  in  favor  of  legal  reform,  and  had  he  ever 
been  a  member  of  the  legislature,  as  the  gentle- 
man had,  he  should  have  made  at  least  an  effort 
to  carry  out  his  views.  The  legislature  had 
done  much  in  this  way,  but  they  might  and 
should  have  done  more.  They  had  done  much 
by  the  non-imprisonment  act — and  there  gentle- 
men would  find  the  long  looked  for  substitute  for 
a  creditor's  bill  in  chancery.  He  went,  in  a 
word,  for  the  largest  reform,  and  as  a  lawyer, 
he  was  as  much  interested  in  having  them  made, 
as  any  layman  could  be.  As  to  the  proposition 
more  immediately  before  the  house  in  regard  to 
county  courts,  there  were  several  projects  here 
that  wrould  work  well.  There  was  good  in 
almost  all  of  them.  The  proposition  of  the  gen. 
tleman  from  Cattaraugus  (Mr.  Crooker)  would 
answer  very  well  with  some  modifications.  The 
proposition  of  the  gentleman  from  Orange  struck 
him,  however,  more  favorably. 

Mr  CHATFIELD,  in  reply  to  Mr.  Taylor, 
said  that  in  his  remarks  yesterday,  he  intended 
to  speak  rather  of  the  effect  of  propositions  than 
of  those  who  advocated  them.  He  went  on  to 
repel  certain  insinuations  in  reference  to  his 
course,  and  to  point  to  the  reforms  which  he  ad- 
vocated, asking  if  there  was  nothing  in  these 
reforms  themselves  which  was  calculated  to 
stimulate  zeal  in  their  favor,  without  supposing 
that  there  were  sinister  views  at  the  bottom. — 
He  adverted  to  the  absurdities  in  pleadings  in 
courts  of  law— to  their  prolixity  and  technicali- 
ties! as  calling  loudly  fox  reform.    To  show  to 
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what  an  extent  reform  might  be  carried,  he  read 
four  forms  of  declarations  which  he  had  drawn 
off  on  a  half  sheet  of  paper,  in  actions  on  a  note, 
on  an  account,  for  assault  and  battery,  and  for 
slander — which  h«  said  contained  every  thing 
that  was  necessary  j  and  he  contrasted  thern 
with  the  usual  form  of  a  declaration  in  slan- 
der— characterizing  the  latter  as  an  infamous, 
dirty  barbarism.  Mr.  C.  then  proceeded  to  ex- 
amine Mr.  Marvin's  judiciary  plan ;  and  to 
show  that  it  was  open  to  th«  very  objections 
urged  by  the  gentleman  himself  to  the  plan  of 
the  majority  of  the  judiciary  committee.  The 
objection  to  the  amount  of  judicial  force,  in  the 
latter,  he  said  applied  with  infinitely  greater 
force  to  the  former,  which  contemplated  in  all  a 
retinue  of  one  hundred  and  fifty. six  judges.  Mr. 
C.  proceeded  to  answer  Mr.  Marvin's  sugges- 
tions in  regard  to  the  clerk's  offices,  insisting 
that  the  plan  of  the  judiciary  committee  did  not 
contemplate  necessarily  the  employment  of  eight 
clerks  j  but  that  all  the  duties  supposed  to  de- 
volve on  them  could  be  discharged  by  county 
clerks,  under  legislative  regulation.  As  to  the 
county  court,  Mr.  C.  indicated  an  opinion  that 
it  was  not  necessary  to  give  it  a  jury  trial,  un- 
der the  plan  of  the  committee  ;  but  that  an  offi- 
cer, acting  as  surrogate,  hearing  appeals  from 
justices'  courts,  and  performing  certain  chamber 
duties,  would  be  all  that  would  be  requisite. 

Mr.  STEPHENS  remarked  that  the  plan  of 
a  county  court  once  agreed  on  by  the  judiciary 
committee,  had  been  frequently  referred  to  ;  but 
ha  i  not  been  before  us  in  a  distinct  shape.  It 
contemplated  a  county  court  with  original  juris- 
diction. He  was  understood  to  say,  that  under 
the  instructions  of  the  judiciary  committee  he 
would  present  that  plan,  or  the  outlines 
of  it,  as  it  contemplated  a  great  improve- 
ment of  the  present  county  court,  and  could  be 
adopted  without  impairing  the  harmony  of  the 
plan  of  the  judiciary  committee  ;  and  if  that  was 
adopted,  should  be  engrafted  on  it,  if  any  plan 
of  a  county  court  was  incorporated  in  the  con- 
stitution.    Mr.  S.  sent  up  the  following  : 

§  l  There  shall  be  established  in  each  of  the  coun- 
ties of  this  state  a  court  of  common  pljHS-  with  the 
same  powers  and  jurisdiction  which  now  belong  to  the 
court  of  common  pleas  in  the  several  counties  oi  this 
state. 

$  2  There  shall  be  elected  in  each  of  the  judicial 
districts  of  this  state,  by  the  electors  thereof,  at  such 
time  and  in  such  manner  as  the  legislature  may  direct, 
a  judge  who  shall  be  known  as  the  president  judge  of 
the  court  of  common  pleas,  for  the  district  in  which  he 
shall  be  e'ected,  who  may  hold  courts  of  comm  »n  pleas 
in  anv  of  the  counties  of  the  state,  and  who  shall  hold 
his  office  for  eight  years. 

Mr.  LOOMIS  confessed  that  he  was  taken  a 
little  by  surprise  by  this  quasi  nipori  from  the 
judiciary  committee  j  and  he  desired  to  express 
his  entire  dissent  from  any  such  proposition.— 
He  was  surprised  also  at  the  idea  advanced  by 
the  gentleman  from  Orange  this  morning,  that 
We  might  cut  up  the  courts  the  committee  had 
proposed,  for  it  looked  like  not  sticking  to  that 
report.  His  own  plan  of  a  county  court  was  in 
strict  accordance  with  the  main  principles  of  that 
report — which  was  to  have  one  general  court  of 
original  jurisdiction  for  the  trial  of  issues  of 
fact  in  all  cases.  That  was  the  feature  which 
distinguished  it  from  all  other  plans. 


Mr.  BROWN  said  neither  he  nor  the  gentle- 
man from  New- York  meant  to  depart  at  all 
from  the  principle  of  the  report  of  the  judiciary 
committee — but  having  discovered  indications  of 
a  disposition  to  have  a  county  court,  they  desir- 
ed to  present  a  plan  which  they  preferred  to  the 
propositions  both  of  the  gentleman  from  Herki- 
mer and  Cattaraugus. 

Mr.  LOOMIS  said  the  gentleman  mistook  his 
plan  if  he  supposed  it  contemplated  the  slight- 
est departure  from  the  plan  of  committee — and 
had  mistaken  this  also,  if  he  supposed  it  did 
not  interfere  with  it.  Mr.  L.  went  on  at  some 
length  to  explain  his  plan  of  a  county  court, 
showing  how  it  differed  from  the  one  now  pro- 
posed, and  how  it  might  be  engrafted  on  this  re- 
port without  interfering  at  all  with  it— except  so 
far  as  it  indicated  to  the  legislature  what  sort  of 
a  county  court  we  preferred,  instead  of  leaving 
it  entirely  to  them  to  organize. 

Mr,  MARVIN  insisted  that  the  version  of 
his  plan  by  the  gentleman  from  Otsego,  was  not 
exactly  fair  in  regard  to  the  number  of  judicial 
officers  that  he  proposed.  Leaving  out  his  as- 
sociate judges,  and  substituting  for  them  justices 
of  the  peace,  or  the  surrogate  and  a  justice, 
which  could  be  done, and  his  judicial  force  would 
be  less  than  that  proposed  by  the  judiciary  com- 
mittee. 

Mr.  NICHOLAS  expressed  a  desire  to  have 
the  deliberate  opinion  of  the  judiciary  commit- 
tee as  to  the  number  of  circuits  which  would  be 
held  under  their  system,  in  each  county.  If  four, 
as  had  been  said,  it  would  materially  affect  the 
question  of  a  county  court  with  original  juris- 
diction. 

Mr.  JORDAN  replied  that  the  number  of  cir- 
cuits  a  year  in  each  county  would  be  entirely  un- 
der the  control  and  regulation  of  the  legislature 
— and  the  ability  of  these  judges  to  do  all 
the  business  of  the  state,  civil  and  criminal,  he 
thought  was  sumcently  clear  from  the  calcula- 
tions of  the  chairman  (Mr.  Ruggles)  when  this 
report  was  presented,  and  from  the  statistics  be- 
fore us  of  the  judicial  force  provided  compared 
with  population.  As  to  these  plans  of  a  county 
court,  Mr.  J.  said  if  the  Convention  should  be 
of  opinion  that  we  had  not  judicial  force  enough 
here,  it  might  be  advisable  to  adopt  either  the 
plans  of  the  gentleman  from  Orange  or  New- 
York,  or  that  of  Mr.  Crooker  ;  but  that  of  Mr. 
Marvin  would  unhinge  the  entire  report,  and 
make  it  necessary  to  remodel  it  entirely.  But 
he  did  not  understand  Mr.  Brown  or  Mr.  Ste- 
phens as  intimating  an  opinion  that  we  had  not 
force  enough  in  this  plan,  but  that  if  any  plan 
of  a  county  court  was  adopted,  their  plan  could 
be  adopted  without  interfering  with  the  frame 
work  of  the  report.  In  this  respect,  he  thought 
the  gentleman  from  Herkimer  had  misappre- 
hended these  gentlemen  and  their  plans.  As  to 
the  clerks'  offices,  that  was  a  matter  of  detail 
that  could  be  settled  here  or  left  to  the  legisla- 
ture, as  should  be  deemed  advisable  when  we 
came  to  details. 

Mr.  KI&KLAND  here  obtained  the  floor,  and 
moved  that  the  committee  rise—which  was  done. 

Adjourned  to  9..  o'clock  on  Monday  morning. 
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MONDAY,  AUGUST  24. 


Prayer  by  the  Rev.  Mr.  Steele. 

Mr.  KIRKLAND  presented  a  memorial  from 
the  trustees  of  Clinton  grammar  school,  Oneida 
county,  on  the  subject  of  the  literature  fund. — 
Also,  memorials  from  citizens  of  Oneida  county 
in  relation  to  the  rate  of  interest,  and  the  form 
of  deeds  and  mortages.  They  were  severally 
referred  to  appropriate  committees. 

Mr.  BASCOM  presented  a  petition  from  Che- 
nango  county  respecting   the   organization   of 
county  courts — which,  on  his  motion,   was  read 
and  referred  to  the  judiciary  committee, 
MUNICIPAL  CORPORATIONS. 

Mr.  ALLEN  submitted  the  following  minori- 
ty report,  he  having  been  absent  when  the  ma- 
jority ot  committee  number  fourteen  reported: 

§  1.  No  special  act  for  incorporating  any  city  or  vil- 
lage shall  be  granted;  but  the  legislature  shall  pass 
general  laws  for  incorporating,  organizing  and  defining 
the  duties  and  powers  of  cities  and  villages,  includuig 
the  following  provisions  : — 

§  2.  For  the  opening,  widening  or  altering  streets 
andavenu-s,  in  incorporated  cities  and  villages,  the 
consent  of  a  majority  of  the  persons  to  be  assessed  for 
each  opening,  widening  or  altering,  shall  be  necessary; 
and  the  assessment  for  such  improvement  shall  be  con- 
fined to  the  street  or  avenue  to  be  opened,  widened  or 
altered:  and  no  such  assessment  shall  exceed  fifty  per 
cent  of  the  value  of  the  land  assessed. 

§  3.  No  city  or  village  corporation  shall  borrow  mo- 
ney on  the  credit  or  liability  of  such  city  or  village,  or 
lend  their  credit  to  others,  except  to  repel  invasion  or 
suppress  insurrection,  and  for  other  purposes,  except 
by  the  unanimous  consent  of  every  member  elected  to 
the  common  council  of  cities,  or  of  every  member 
elected  to  the  bonrd  of  trustees  of  villages;  and  also, 
unless  by  an  act  of  the  legislature,  or  proof  of  such 
unanimous  consent,  which  act  shall  specify  the  object 
of  such  law;  and  shall  provide  the  ways  and  means, 
by  directing  a  pro  rata  amount  of  the  piincipalof  such 
debt  to  be  annmlly  assessed  on  and  collected  from  the 
estates,  real  and  personal,  in  such  city  or  village,  as  a 
sinking  (und  for  the  redemption  of  such  debt  or  liabil- 
ity ;  but  such  corporations  may  nevertheless  make  tem- 
potary  loans  in  anticipation  of  their  annual  revenue, 
not  ex  e  d  ng,  in  any  one  year,  twenty-five  per  cent  of 
such  revenue,  or  for  a  longer  period  than  six  months. 

It  was  read  and  referred  to  the  appropriate 
committee  of  the  whole. 

HOURS  OF  MEETING. 

Mr.  BROWN  offered  the  following  resolu- 
lution : — 

Resolved,  That  on  and  after  to-morrow,  the  after- 
noon sessions  shall  commence  at  3  o'clock  F.  M. 

Mr.  NICOLL  moved  to  amend  so  as  to  com- 
mence the  morning  session  at  half-past  eight. 

Mr.  RICHMOND,  further  to  amend,  so  as 
to  commence  the  afternoon  sessions  at  half-past 
three. 

The  amendments  were  carried,  and  the  reso- 
lution as  amended  was  adopted  ;  so  the  hours 
of  meeting  now  are  half-past  eight  a.  m..  and 
half- past  three  p.  m. 

SIMPLIFICATION  OF  PLEADINGS.    *. 

Mr.  SHEPARD  offered  the  following,  to  be 
added  to  the  judiciary  report ;  and  it  was  refer- 
red to  the  committee  of  the  whole,  having  in 
charge  the  judiciary  reports: — 

$The  legislature  shall,  at  as  early  a  period  as  practi- 
cable after  the  adoption  of  the  constitution,  provide  by 
Imw  for  the  simplification  of  the  pleadings  and  prac- 
tice at  law  and  in  equity. 

Mr.  J.  J.  TAYLOR  offered  the  followiag  ad- 
ditional  sections:— 


$  .  It  shall  be  the  duty  of  the  first  legislature  that 
shall  assemble  under  this  constitution,  to  revise  the 
practice,  pleadings  and  proceedings  in  'ill  the  courts 
of  justice,  with  the  vie  iv  to  reject  from  them  every 
thing  useless,  t>  promote  brevity,  clearness  and  sim- 
plicity, to  lessen  delays  and  expenses,  to  provide  for 
the  amendment  of  pleadings  and  proceedings  so  as  to 
save  costs,  and  the  rights  •  f  parties,  and  in  all  ways  to 
further  justice.  It  shall  also  be  the  duty  of  the  legis- 
lature, as  often  as  once  in  five  ye  «r*  thereafter,  again 
to  revise  such  practice,  pleadings  and  proceedings  with 
a  like  view. 

§  .  The  legislature  may  provide  for  the  election  of 
three  commissioners,  to  revise  the  practice,  p  eadings 
and  proceedings,  in  all  courts  of  jusiic  ,  and  to  report 
to  the  legislature  such  reforms  therein  as  shall  be  cal- 
culated to  promote  brevity,  clearness  and  simplicity  in 
such  practice,  pleadings  and  proceeuings,  to  lessen  the 
expense  and  delays  of  litigation,  and  in  every  way  to 
further  the  administration  of  justice  to  the  best  ad- 
vantage, and  least  expense  to  the  public  and  individu- 
als. 

Mr.  W.  TAYLOR  offered  the  following:— 
$  .  The  legislature  shall  have  discretionary  power  to 
provide  by  law  lor  abolishing  the  distinction  between 
suits  at  common  law  and  equi'y;  and  shall,  f«om  time 
to  time,  as  may  be  necessary,  revise  the  forms  of  pro- 
ceedings in  all  courts  of  justice,  with  the  view  to  re- 
ject from  them  all  useless  matter,  to  promote  simpli 
city  and  further  justice. 

$  .  No  p*r  y,  in  any  civil  suit  or  proceeding,  shall 
fail  of  relief  »rom  having  misconceived  his  action,  or 
he  form  of  his  remedy  ";  but  it  shall  be  the  duty  of  the 
legislature  to  provide  for  the  amendment  of  proceed- 
ings in  cases  whew  it  may  be  necessary  to  save  the 
rights  of  parties. 

Some  explanations  were  made  by  Messrs. 
SHEPARD,  W.  TAYLOR,  J.  J.  TAYLOR, 
CHATFIELD,  TAGGART,  NICOLL,  HOFF- 
MAN,  MANN,  and  MURPHY. 

Mr.  TAGGART  then  moved  to  amend  Mr. 
W.  Taylor's  resolution  so  as  to  make  it  man- 
datory on  the  legislature  instead  of  permissive. 

The  amendment  was  agreed  to,  and  the  pro- 
positions were  all  referred  to  the  committee  of 
the  whole  having  in  charge  the  judiciary  reports. 

Mr.  WATERBTJRY  offered  the  following, 
which  had  the  same  reference  : — 

Resolved,  That  there  shall  be  elected  by  the  people 
one  supreme  judge,  chosen  by  the  people,  whose  duty 
it  shall  be  to  simplify  the  pleadings  of  law  and  equity, 
and  bring  in  unison  the  proceedings  through  all  the 
courts;  said  judge  to  be  elected  once  in  three  years. 
INCORPORATIONS. 

Mr.  MURPHY  offered  the  following,  which 
he  consented  should  lay  on  the  table  : — 

Resolved,  That  the  reports  of  the  several  committees 
on  incorporations  other  than  banking  and  municipals 
on  currency  and  banking,  and  on  the  organization  *nd 
powers  of  cities  and  incorporated  villages,  be  consecu- 
tively considered  in  committee  of  the  whole,  immedi- 
ately after  the  report  of  the  committee  on  canals,  in- 
ternal improvements  and  public  revenues,  &c.  shall  be 
disposed  of.         * 

EXPENSES  OF  GOVERNMENT. 

Mr.  STOW  offered  the  following:— 

Resolved,  That  the  Comptroller  he  requested  to  re- 
port the  annual  expenditures  of  the  government,  (ot1  er 
than  for  the  purposes  o*  canals  and  rai  roads  and 
works  connected  therewith,)  from  and  including  the 
year  1817  up  to  and  including  the  year  »845;  and  also 
a  statement,  shewing  from  what  sources  the  money 
thus  expended  was  derived;  specifying  the  amounts 
received  and  expended  in  each  year;  and  generally  the 
objects  or  purposes  for  which  such  expenditures  were 
made 

The  hour  of  10  o'clock  having  arrived, 

Mr.  BROWN  called  %r  the  order  of  the  day 
the  judiciary  report. 
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Mr.  STOW  hoped  the  gentleman  would  allow 
the  resolution  to  be  adopted. 

Mr.  BROWN  was  afraid  it  would  lead  to  dis- 
cussion. 

Mr.  STOW  could  not  conceive  that  it  could 
possibly  lead  to  debate. 

The  PRESIDENT  said  it  could  only  be  con- 
sidered by  unanimous  consent. 

Mr.  HOFFMAN  objected,  and  the  resolution 
was  passed  over. 

THE  JUDICIARY. 

The  Convention  then  went  into  committee  of 
the  whole  on  the  judiciary  reports,  Mr.  Cam- 
breleng  in  the  chair. 

Mr.  STRONG  sent  up  the  following  amend- 
ment to  the  15th  section,  which  he  desired  to 
have  read  : — 

"They  shall  have  exclusive  jurisdiction  of  all  civil 
actions  on  contracts  to  <  he  amount  of  one  hundred  dol- 
lars, and  concurrent  juri?diction  to  the  amount  of  two 
hundred  and  fifty  dollars,  laws  shall  be  passed  to  abol- 
ish appeals,  as  now  au  horized,  from  courts  of  justices 
of  the  peace,  and  for  further  trial  and  final  decision  in 
such  cises  in  the  same  town  where  the  first  trial  was 
had  or  in  an  adjoining  town." 

The  amendment  pending  when  the  committee 
rose  on  Saturday  was  then  announced. 

Mr.  NICHOLAS  said  the  importance  of  this 
question  had  been  presented  in  a  very  strong 
light  by  several  gentlemen  who  have  taken  a  part 
in  this  discussion,  and  he  would  only  say,  that 
he  fully  concurred  in  all  that  had  been  said  on  this 
subject.  The  importance  of  that  system  cannot 
be  overrated, upon  which  is  to  depend  the  security 
and  protection  of  the  rights  of  reputation,  per- 
son and  property,  and  all  intelligent  men  know 
that  this  security  cannot  exist  without  an  im- 
partial and  efficient  administration  of  justice. — 
He  (Mr.  N.)  had  listened  with  great  interest  to 
this  discussion,  which  had  been  continued  for 
two  weeks,  and  he  thought  all  present  would 
concur  in  the  opinion  that  it  had  been  conducted 
with  great  ability  and  fairness,  and  considering 
the  various  reports  and  plans  submitted  by  mem- 
bers if  the  committee,  and  other  professional 
gentleman  of  the  Convention,  in  a  spirit  of  cour- 
tesy and  kindness.  Mr.  N.  said  he  had  hoped 
from  the  outset  that  the  principle  of  the  com- 
mon law  would  be  made  the  basis  of  our  new 
judicial  y  system,  and  he  was  glad  to  learn  that 
this,  with  a  few  exceptions,  is  the  prevailing 
sentiment  of  the  Convention.  And  he  would 
take  this  opportunity  to  say  that  the  learned 
gentleman  from  Essex  (Mr.  Simmons),  had  riv- 
elej  his  attention  by  his  most  interesting  history 
of  the  rise  and  progress  of^the  Roman  or  civil 
law,  and  the  advances  and  influence  of  the  com- 
mon law,  and  the  advantages  of  the  latter  over 
the  former,  and  he  most  fully  concurred  in  the 
opinion  of  that  gentleman,  that  the  common  law 
had  exerted  a  powerful  agency  in  elevating  the 
character  and  promoting  the  happiness  of  every 
people  whose  jurisprudence  has  been  conformed 
to  its  principles.  Believing,  as  he  did,  that  the 
community  were  strongly  attached  to  our  former 
supreme  court  system  as  it  existed  prior  to  1821, 
in  which  the  same  judges  sat  in  banc  and  held 
nisi  prius  or  circuit  courts,  he  was  gratified  at 
learning  that  in  all  of  the  various  plans  sub- 
niitted  to  this  Convention,  this  system  had  been 
adopted  and  enlarged  upon.  He  (Mr,  N.)  first 
thought  it  unfortunate  lor  the  Convention  that 


the  protracted  deliberations  of  the  judiciary  com- 
mittee should  have  resulted  in  such  a  diversity 
views  on  the  important  subject  committed  to 
them,  believing  that  the  Convention  would  more 
readily  adopt  a  system  which  had  the  united 
support  of  this  able  committee,  but  upon  reflec- 
tion he  had  changed  his  opinion  on  this  question. 
Had  the  committee  been  unanimous  in  their  re- 
port, the  Convention  might  have  adopted  it  with 
too  great  facility.  The  report  would  not 
probably  have  received  the  thorough  examina- 
tion which  we  have  now  been  constrained  to 
give  the  whole  subject,in  consequence  of  the  many 
conflicting  plans  submitted  by  different  members 
of  the  committee  and  other  professional  gentle- 
men. These  dissenting  views  and  various  plans 
do  the  committee  no  discredit  ;  on  the  contrary, 
they  give  the  best  evidence  that  the  committee 
has  no  drones  in  it,  that  it  consists  of  men  who 
think  and  judge  for  themselves,  the  result  hav- 
ing been,  that  besides  the  report  made  by  the 
honorable  chairman  of  the  committee,  we  have 
five  minority  reports  from  members  of  that  com- 
mittee, and  several  plans  for  a  judiciary  from  le- 
gal gentlemen  of  the  Convention.  He,  (Mr  N.) 
after  examining  these  various  plans, was  dispos- 
ed to  adopt,  with  some  modifications,  that  re- 
ported by  the  chairman  of  the  committee,  and 
he  would  follow  the  example  of  other  gentle- 
men in  noticing,  though  it  should  be  briefly,  the 
several  parts  of  the  report  as  well  as  the  ques- 
tion now  before  the  committee,  whether  or  not 
there  shall  be  county  courts.  The  committee 
having  decided  that  the  court  of  chancery  as  it 
now  exists  shall  be  abolished,  and  that  the  su- 
preme court  shall  have  general  jurisdiction  in 
equity  as  well  as  law,  he  would  only  remark 
that  he  had  entire  confidence  in  the  expediency 
of  this  change  j  it  was  no  untried  experiment  j 
the  system  has  worked  well  in  other  states,  and 
in  the  U.  S.  court.  He  apprehended  no  danger 
of  the  confusion  in  the  courts  predicted  by  gen- 
tlemen j  the  proceedings  on  the  two  sides  of  the 
court  being  different,  and  the  rules  distinct  and 
well  defined.  Others  are  fearful  that  judges  will  in 
the  exercise  of  these  new  powers  be  exposed  to 
the  temptation  of  making  by  a  forced  construction 
of  rules  inequity,their  individual  will  their  rule 
of  conduct,  when  the  remedy  at  law  may  not 
have  been  exhausted.  As  to  this  supposed  dan- 
ger he  would  only  say,  that  if  judges  are  dis- 
posed to  abuse  power,there  are  always  opportu- 
nies  in  both  law  and  equity  courts,  but  like  every 
other  violation  of  duty  it  is  at  the  peril  of  the 
judge  who  yields  to  the  temptation.  His*  deci- 
sions being  public  and  his  reasons  made  known, 
if  he  is  not  in  all  cases  controlled  by  a  sense  of 
duty,  a  regard  for  his  professional  standing  and 
public  opinion  will  serve  as  the  necessary  con- 
straint upon  his  conduct.  In  regard  to  the  ju- 
risdiction of  the  supreme  court,we  all  think  that 
the  judges  should  do  circuit  duty,  and  instead  of 
impairing  their  dignity  by  commingling  with  the 
people,  they  will  be  more  practical  men,  and 
consequently  more  competent  judges.  He  be- 
lieved  that  after  setting  apart  four  of  the  thirty- 
two  judges  proposed  by  this  report  as  mem- 
bers of  the  court  of  appeals,  the  remaining 
twenty-eight  judges  will  be  able  to  discharge 
with  facility  and  despatch  the  general  duties  of 
the  supreme  court)  and  have  ample  time  to  hold 
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if  necessary  four  circuits  annually  in  each  conn-  • 
ty.  The  various  'statements  made  here,  and  an 
estimate  which  he  (Mr.  N.)  had  made  after  hear- 
ing a  discussion  of  a  fortnight's  continuance, 
had  convinced  him  that  these  judges  will  be  fully 
competent  to  discharge  this  amount  of  profes- 
sional labor,  and  if  so,  that  there  will  be  no  oc- 
casion to  form  any  other  court  with  original 
civil  or  criminal  jurisdiction  above  the  justices 
court.  If  the  prompt,  efficient  and  economical 
administration  of  justice  required  a  second  court 
or  a  county  court,  it  should  not  be  dispensed  with 
only  from  a  consideration  of  economy,  but  if 
the  present  business  of  the  county  courts  can 
be  as  cheaply  and  more  satisfactorily  done  by 
the  circuit  courts,  it  is  certainly  desirable  to 
avoid  the  current  expenses  of  a  second  court. 
He  (Mr.  N.)  believed  that  this  arrangement  will 
lessen  litigation  by  reducing  the  number  of  ap-  \ 
peals;  you  will  no  longer  have  courts  of  differ- 
ent grades;  defeated  parties  will  be  less  disposed 
to  appeal  from  the  decisions  of  the  circuit  courts, 
whose  judges  should  be  as  competent  as  even 
those  of  the  court  of  appeals,  than  they  would 
be  from  our  present  county  courts  or*  any 
other  court  considered  of  an  inferior  grade. 
The  county  courts,  with  a  few  exceptions, 
have  lost  the  confidence  of  the  people  ;  the 
causes  of  this  change  having  been  fully  explain- 
ed, he  would  not  reiterate  them,  except  to  say, 
that  he  believed  the  original  and  principal  cause 
of  the  declension  of  the  courts  had  been  the 
mean  and  inadequate  compensation  of  the  judg- 
es, which  has  caused  men  of  ability  to  leave  this 
bench,  to  be  occupied  by  men,  in  many  instan- 
ces, not  qualified  for  the  station.  But  it  is  un- 
necessary to  dwell  upon  this  subject,  as  it  ap- 
pears to  be  generally  understood  that  the  county 
courts,  as  now  organized,  will  be  abolished. — 
He  could  not  discover  any  reason  for  having 
several  courts  in  the  same  county,  of  co-ordinate 
jurisdiction,  when  every  citizen  may  go  into  the 
circuit  court  and  obtain  justice  as  cheaply  and 
conveniently,  and  with  as  much  despatch,  as  in 
an  inferior  court.  This  change  in  the  courts 
will  probably  be  of  service  to  the  legal  profes- 
sion. In  future  young  men  of  inferior  qualifi- 
cations for  a  learntd  profession,  but  who  might 
excel  in  some  other  occupation,  and  who  have 
heretofore  lived  along  in  the  inferior  courts, 
will  hereafter  be  more  disposed  to  turn  their  at- 
tention to  other  pursuits  for  which  they  are  bet- 
ter qualified.  Should  it  be  deemed  necessary  to 
have  a  court  in  the  counties  to  attend  to  certio- 
raris  from  justices  courts,  and  to  attend  to  such 
local  business  as  is  now  done  by  the  court  of 
common  pleas,  he  thought  favorably  of  the  pro- 
position of  the  gentleman  from  Cattaraugus  to 
make  a  judge  of  the  surrogate,  to  hold  a  court 
for  these  purposes,  but  it  should  not  have 
original  jurisdiction,  either  civil  or  criminal, 
As  to  Ihe  justices'  courts  which  number  more 
than  three  thousand,  and  in  which  originates  a 
large  proportion  of  the  litigation  of  the  state,  no 
change  in  their  organization  can  be  made  by 
this  Convention,  but  he  Mr.  N.  did  not  doubt 
that  tli*  legislature  will  soon  be  called  upon  to 
lessen  the  number  of  justices  in  many  towns  in 
the  interior  of  the  slate,  the  present  number  of 
four  in  each  town  being  more  than  the  business 
of  many  towns   require.     He  thought  these 


should  be  a  different  mode  of  forming  juries  in 
these  courts,  to  secure  an  impartial  administra- 
tion of  justice  ;  but  these  being  fit  subjects  of 
legislation,  he  would  not  discuss  them  here.  He 
would  say  in  conclusion,  that  he  had  no  doubt 
that  the  judiciary  system  recommended  by  a 
majority  of  the  committee  with  some  modifica- 
tions,will.if  adopted, insure  to  the  state  what  we 
all  desire,  an  economical,  efficient  and  prompt 
administration  of  justice. 

Mr.  W.  TAYLOR  addressed  the  committee. 
He  presumed  very  long  and  tedious  speeches 
would  not  be  tolerated  from  laymen,  especially 
as  he  saw  that  a  majority  of  the  seats  were 
empty.  He  then  proceeded  to  express  his  ap- 
proval of  the  union  of  law  and  equity,  which 
he  saw  had  been  satisfactorily  tried  in  several 
states  of  the  Union.  He  knew  something  of  the 
popular  will  on  this  subject  of  judicial  reform, 
and  he  knew  the  people  desired  plainness  and 
simplicity  in  pleadings,  the  abolition  of  all  legal 
fictionSj  dispatch  in  legal  business,  and  reduc- 
tions to  a  reasonable  amount  of  legal  fees.  He 
desired  to  see  the  golden  rule  more  operative — 
"  do  unto  others  as  ye  would  that  others  should 
do  unto  you" — and  litigation  would  be  less  fre- 
quent.  And  for  necessary  litigation  he  was  wil- 
ling to  pay  lawyers  a  reasonable  compensation, 
the  day  not  being  likely  to  arrive  very  soon, 
when  men  can  be  either  their  own  lawyers  or 
their  own  physicians.  In  reference  to  the  pro- 
position offered  by  him  this  morning  for  the  sim- 
plification of  pleadings,  he  made  some  expla- 
nations. He  next  proceeded  to  speak  of  the  ju- 
dicial plans  submitted.  He  approved  of  some 
things  in  the  nature  of  county  courts,  but  he 
thought  nothing  should  be  left  to  the  legislature, 
but  that  the  courts  should  be  here  defined.  He 
approved  of  much  of  the  plan  of  the  gentleman 
from  Cattaraugus,  (Mr.  Crooker).  He  desir- 
ed also  to  see  surrogates  learned  men,  and  to  see 
them  paid  by  a  salary.  And  if  they  were  made 
parts  of  the  county  courts,  efficiency  would  be 
given  to  them  without  much  cost.  He  approved 
of  the  system  of  a  supreme  court  as  reported  by 
the  committee, with  some  modifications.  Courts 
of  conciliation  too  he  thought  might  be  resorted 
to  by  the  less  litigious  class  of  the  community, 
and  popularity  might  be  given  to  such  courts 
which  would  bring  them  into  general  use*. 

Mr.  MANN  thought  it  would  be  necessary 
to  amend  the  section  under  consideration,  to  give 
the  legislature  the  control  of  these  courts,  for 
the  purpose  of  keeping  them  under  a  necessary 
restraint.  When  in  order,  he  should  move  the 
addition  of  the  words,  •''  subject  to  such  restric- 
tions from  time  to  time,  as  shall  be  prescribed 
by  the  legislature."  Without  such  an  amend- 
ment, for  one  monster  this  Convention  would 
create  thirty-two, and  the  laymen  would  regret  it 
hureafter.  In  relation  to  the  pleadings,  special 
pleadings,  and  torn-foolery  of  our  courts,  he 
said,  he  hoped  to  see  them  abolished.  To  ac- 
complish this  refdrm,  when  he  had  an  opportu- 
nity, he  should  offer  an  amendment  to  the  second 
section,  so  as  to  provide  for  the  election  of  a 
chief  justice  of  the  supreme  court  for  four 
years,  and  to  prescribe  as  part  of  his  duty  the 
simplification  of  pleadings,  so  that  they  shall  be 
plain,  concise,  and  intelligible,  containing  only 
that  wnich  is  requisite. 
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The  amendment  was  in  these  words  :— 
«  A  chief  justice  shall  be  elec  ed  by  the  electors  of 
the  Mate,  who  shall  hold  his  office  for  lour  years,  aid 
sha'l  preside  over  the  judiciary  of  ihe  Slate.  It  shall 
be  his  duty  to  prescribe  forms  and  rules  of  practice  in 
the  supreme  and  a>l  subordinate  court?,  and  such  forms 
and  rules  shal  be  simple,  plain  and  eoncise,  express 
the  subjecr  matter,  or  simple  facts  requisite,  and  noth- 
ing  more," 

He  believed  there  would  be  county  courts  pro- 
vided, and  he  doubted  not  they  would  take  so 
much  of  the  business  as  to  render  some  of  the 
thirty-two  judges  unnecessary.  His  impression 
was  however  that  the  county  courts  were  not 
necessary,  and  that  the  business  would  be  done 
better  without  them  by  the  supreme  court.  Af- 
ter some  explanations  between  him  and  Mr. 
Shepard  respecting  the  number  of  judges  to  be 
given  to  New  York,  he  continued  his  remarks, 
stating  his  object  to  be  to  provide  an  expeditious, 
cheap  and  efficient  system  of  jurisprudence. 
He  said  he  had  other  amendments  prepared 
which  he  should  offer  hereafter.  One  of  these 
was  to  the  13th  section,  which  provided  under 
certain  circumstances  that  the  legislature  should 
create  courts  without  limit  —he  desired  to  define 
here  the  civil  courts,  and  not  give  to  the  legis- 
lature power  to  establish  them.  He  proposed 
also  to  amend  the  15th  section  in  relation  to  jus- 
tices courts.  He  would  give  them  exclusive  ju- 
risdiction to  the  amount  of  $50,  and  original  and 
concurrent  jurisdiction  to  the  amount  of  $250; 
and  he  would  allow  parties  to  carry  suits  for 
such  amounts  to  higher  courts,  but  he  would  not 
allow  them  more  costs  than  would  be  required 
in  justices  courts.  The  amendment  was  in 
these  terms: — 

"The  electors  of  the  several  towns  and  wards  shall, 
at  their  annual  town  meetings  *nd  municipal  eec- 
tious,  and  in  such  manner  as  the  legislature  may  di- 
rect, elect  their  justices  of  the  peace  Their  term  of 
office  sha  1  be  four  years.  The  r  number  and  classifi- 
cation may  be  regulated  by  law  Their  exclusive  civil 
jurisdiction  shall  be  $50  Their  concurrent  civil  juris- 
diction si-all  be  $26  ;  but  in  all  civil  suits  and  a  tions 
brought  in  a  court  of  record  the  p  aitvifF  bringing  any 
such  suit  for  the  sam  of  $  or   less,  shall  not  be 

entitled  to  recover  any  greater  amount  of  costs  from 
the  defendant  than  could  have  be<-n  recovered  in  a  trial 
of  the  same  cau»e  before  a  justice  of  the  poace;  an  I 
in  ca*es  of  appeals  in  such  cases,  by  either  party,  from 
a  justices  court  to  a  court  of  record,  or  Ir  m  one  court 
ot  recor  >  to  a  higher  one,  no  greater  amount  of  costs 
shall  be  allowed  than  would  have  occur  ed  in  a  justice? 
court  on  sue  i  trial  of  appeal 

Mr.  BRUNDAGE  addressed  the  committee 
at  some  length.  After  some  prefatory  remarks, 
he  said  we  were  about  to  establish  a  tribunal 
which  was  to  sit  in  judgment  on  the  constitution 
itself—making  thus  a  creature  to  sit  in  judgment 
on  the  creator,  and  hence  he  ;  rgued  the  import- 
ance and  delicacy  of  the  duty  in  which  they 
were  engaged.  The  subject  was  one  of  those 
important  questions  which  had  led  to  the  calling 
of  this  Convention,  its  evils  being  beyond  the 
reach  of  the  legislature.  That  there  were  evils 
attendant  on  the  administration  of  justice  was 
not  to  be  denied.  When  they  called  in  a  physi- 
cian to  cure  a  sick  person,  he  first  sought  to  as- 
certain the  nature  of  the  disease,  as  necessary 
before  he  could  apply  a  remedy.  The  Conven- 
tion, too,  should  first  ascertain  what  were  the 
defects  in  the  administration  of  justice,  and  then 
they  could  proceed  understanding^  to  reform 
the  evils.   la  his  judgment,  the  evils  were  three 


fold— first,  a  delay  of  justice;  secondly,  the  ex- 
pense of  obtaining  justice;  and  thirdly,  the  un- 
certainty of  getting  justice.  The  first  two  were 
within  the  reach  of  the  Convention,  and  they 
might  and  ought  to  apply  a  remedy.  But  the 
remedy  for  the  uncertainty  of  obtaining  justice 
was  not  so  effectually  within  their  reach.  If  it 
were  attainable  at  all — and  it  was  at  best  but 
doubtful — it  was  the  work  of  legislation.  The 
union  of  legislative  and  judicial  lunctions,  in  the 
court  of  errors,  he  viewed  as  absurd.  He  also 
examined  the  proposed  organization  of  the  courts 
of  law  and  equity.  He  said  he  had  been  rather 
inclined  to  favor  a  separate  organization  of 
equity  courts — not  from  any  apprehension  of  in- 
consistency in  the  practice  of  law  and  equity  in 
the  same  courts,  but  from  an  apprehension  that 
the  equity  duties  might  so  burden  the  courts  of 
common  law,  as  to  delay  the  administration 
of  justice,  and  thereby  continue  the  evil  for 
which  a  remedy  was  now  demanded.  But 
if  the  force  proposed  to  be  employed  was 
sufficient,  this  objection  was  removed,  and  he 
should  be  favorable  to  the  blending  of  the  two. 
As  to  the  blending  of  the  pleadings,  he  was  not 
competent  to  judge.  He  had  looked  over  the  dif- 
ferent reports  which  had  been  made  by  the  ma- 
jority and  by  several  members  of  the  judiciary 
committee,  and  perhaps  he  ought  to  be  satisfied 
with  the  majority  report,  embracing  as  it  did  so 
many  of  his  views  ;  but  he  confessed  neverthe- 
less, that  the  report  of  the  gentleman  from  Sene- 
ca (Mr.  Bascom)  so  far  as  respects  the  organi- 
zation of  the  courts,  met  his  approbation  as  more 
simple  than  the  rest.  Still,  there  were  some 
things  in  it  which  he  could  not  accede  to.  The 
mode  of  electing  the  judges,  he  could  not  ap- 
prove— nor  for  the  shortness  of  the  term  for 
which  they  were  to  be  elected.  He  wished  the 
judiciary  to  have  the  character  of  permanence, 
and  not  to  be  subject  to  fluctuations  and  political 
excitements,  which  were  not  consistent  with  the 
due  administration  of  jus  ice.  So  far  as  the  or- 
ganization of  the  higher  courts  was  concerned, 
he  was  inclined  to  doubt  whether  the  majority 
of  the  committee  had  provided  sufficient 
strength  to  discharge  all  the  duties  which 
would  devolve  upon  those  judges.  Nor 
was  he  altogether  satisfied  with  ihe  organi- 
zation of  the  court  of  appeals.  Instead  of 
the  proposed  organization,  he  would  elect  five 
judges  in  each  district,  and  be  would  make  their 
term  of  office  ten  years.  He  would  cla-sify  them 
so  that  one  should  go  out  every  two  years  ;  and 
he  would  have  any  one  of  these  judges  author- 
ized to  hold  the  county  courts,  for  all  the  pur- 
poses of  the  present  county  and  circuit  courts. 
He  would  then  authorize  a  certain  number  of 
these  judges,  having  the  shortest  term  to  serve, 
to  hold  the  general  sessions  of  the  court,  and  to 
do  such  duties  as  are  now  done  by  the  supreme 
court.  And  then  a  certain  number,  perhaps 
three,  having  the  next  shortest  time  to  serve, 
should  hold  banc  terms  in  the  districts.  This 
would  give  the  judges  six  years'  service  in  the 
county  courts,  then  two  years  in  the  capacity  of 
district  judges,  and  for  the  two  last  years  of 
their  term,  they  would  serve  in  the  court  of  last 
resort — thus  securing  experience,  ability,  and 
competency,  in  the  discharge  of  these  important 
duties.    So  fax  as  county  courts  were  concern- 


$34 


ed,  no  system  similar  to  the  existing  organiza- 
tion could  obtain  his  vote.  He  wished  the 
judges  of  the  supreme  court  to  hold  the  county 
courts.  A  gentleman  said  the  other  day,  that  a 
man  should  not  be  put  on  trial  for  murder,  be- 
fore a  judge  of  less  standing  than  a  supreme 
court  judge  ;  and  he  would  add,  that  he  would 
not  put  a  man's  character  in  the  hands  of  an  in- 
ferior tribunal  ;  for  what  was  life  worth,  if  char- 
acter were  lost?  One  evil  in  the  organization 
of  our  county  courts  was,  that  we  select  the 
judges  from  the  body  of  our  citizens,  amongst 
whom  we  have  popular  and  political  excite- 
ments, with  which  the  m*n  elected  to  be  judges 
are  mixed  up.  These  judges  then  sit  four  times 
a  year — and  they  sit  in  judgment  on  those  very 
men  with  whom  they  had  participated  in  these 
political  excitements.  Could  they  then  expect 
strict  impartiality?  And  would  not  prejudice, 
arising  out  of  political  partisanship,  lead  to  sus- 
picion of  their  candor  and  uprightness,  when  they 
not  deserve  it?  He  knew  a  man  who  resigned 
his  judgeship  because  he  had  been  accused  of 
partiality,  when  he  was  acting  to  the  best  of  his 
judgment.  Now  he  would  not  allow  a  judge 
to  sit  in  a  county  in  which  he  resided.  It  had 
been  said  that  local  knowledge  was  necessary 
in  judges — knowledge  of  the  community  and  of 
facts  in  relation  to  it — but  these  were  the  very 
things  that  he  would  keep  from  the  bench.  A 
judge  should  know  nothing  of  the  parties  or  of 
the  cause,  but  what  was  given  to  him  in  evi- 
dence. There  was  always  danger  of  bias  where 
a  judge  Was  acquainted  with  the  facts,  circum- 
stances, and  parties  j  but  this  would  be  obviated 
by  bringing  the  judtfe  from  a  different  county. 
There  was  cause  of  complaint  too  under  the 
present  system  of  taking  testimony  in  equity  by 
examiners  in  chancery.  This  had  always  ap- 
peared to  him  to  be  a  great  evil,  and  it  should 
be  remedied  by  requiring  the  judge  to  take  the 
testimony  of  facts.  But  he  would  not  take  up 
further  time  with  this  subject ;  what  he  more 
particularly  wished  to  express  himself  upon  was 
the  subject  of  the  courts  of  justices  of  the  peace. 
There  appeared  to  be  a  disposition  to  extend 
their  jurisdiction,  but  to  this  he  could  not  con- 
sent. On  this  subject  he  had  had  some  experi- 
ence, it  having  been  his  fortune  to  act  in  that 
capacity  for  a  number  of  years  except  the  three 
last.  He  had  had  greater  facilities  for  acquir- 
ing a  knowledge  of  his  duties  than  many  others, 
and  he  had  Jree  access  to  the  prrfession — he 
purchased  books  too  and  studied  them — and  yet 
he  often  found  himself  placed  in  situations  of 
great  perplexity.  There  were  several  other 
gentlemen  here  who  had  also  been  placed  in 
such  situations,  and  he  appealed  to  them  if  the 
jurisdiction  was  not  sufficiently  extensive. 
There  were  many  cases  in  which  errors  grew 
tip  in  the  justices  court  for  which  reme- 
dies were  not  found  in  the  constitution. 
There  was  danger  of  the  magistrate  be- 
ing bia? ed  and  prejudiced  in  the  cause.  There 
was,  however,  one  remedy  that  he  thought 
they  might  provide  here,  which  wou  d  tend 
to  elevate  the  character  of  the  justices'  courts 
— that  is  by  making  the  justices  of  the  peace 
a  part  of  the  court  of  record,  associating  them 
with  the  judges  to  hold  the  county  courts  in 
rotation.    It  might,perhaps,  not  be  very  bene- 


ficial to  them,  though  possibly  they  would  ge 
some  knowledge  by  being  on  the  bench.  Advan- 
tage, however,  could  be  found  elsewhere;  foi 
when  the  people  knew  that  the  men  they  were 
to  elect  would  be  placed  on  the  bench  by  the 
side  of  the  judge,  their  pride  would  induce  them 
to  select  men  that  would  do  no  discredit  to  the 
county.  There  was  another  remedy  which  was 
with  the  legislature.  He  alluded  to  it  to  show 
that  it  did  not  rest  nere.  He  alluded  to  the  man- 
ner of  getting  up  juries  in  justices'  courts.  Now, 
if  the  town  officers  were  required  to  make  a  list 
of  the  men  capable  of  serving  on  juries,  and 
file  it  with  the  town  clerk;  and  if  it  were 
made  obligatory  to  draw  the  juries  from  that 
list,  better  juries  .would  be  obtained  On  the 
subject  of  appeals  from  justices  courts  to  higher 
tribunals,  he  said  be  would  be  glad  to  see  the 
legislature  provide  a  rule  by  which  an  appeal 
should  not  be  carried  up  except  on  testimony 
improperly  rejected  by  the  magistrate.  If  ap- 
peals could  be  carried  up  on  additional  testimo- 
ny being  found,  there  were  many  who  would 
keep  back  a  part  of  their  testimony  as  ground- 
work for  an  appeal.  In  respect  to  the  jurisdic- 
tion of  justices,  he  said  he  would  rather  reduce 
than  increase  it.  Suppose  a  case  got  before  a 
justice  involving  the  law  of  endorsements,  as- 
signments, or  some  intricate  offset — he  had  seen 
cases  of  this  kind  that  were  very  perplexing — 
and  they  do  not  arise  on  small  but  on  large  de- 
mands— on  such  generally  as  should  be  kept  out 
of  the  jurisdiction  of  justices  of  the  peace  as  far 
as  possible — and  he  need  scarcely  ask  if  they 
should  not  have  gone  to  another  tribunal?  As 
to  increasing  their  jurisdiction,  he  would  not  ob- 
ject to  parties  appearing  in  court  and  making 
affidavits  to  guard  against  fraudulent  judgments, 
but  in  other  respects  the  jurisdiction  was  large 
enough.  There  had  been  some  propositions  here 
as  to  courts  of  conciliation.  This  was  Certain- 
ly a  new  subject  with  us,  and  how  far  it  would 
succeed  it  was  as  yet  difficult  to  determine.  It 
might  be  well  enough  to  try  the  experiment  in 
some  location,  but  he  had  very  little  confidence 
in  it.  There  was  another  subject  on  which  he 
desi»*<»d  to  say  a  word — and  that  was  on  the  dis- 
position of  funds  in  chancery.  It  struck  him 
the  funds  were  not  now  prudently  disposed  of. 
They  are  not  in  the  hands  of  the  proper  persons. 
He  approved  of  the  suggestion  which  had  been 
made  to  deposite  them  in  the  treasury  of  the 
state.  In  the  decline  of  life  if  anything  would 
give  consolation  to  a  man,  it  would  be  the  as- 
surance that  the  means  he  left  behind  him  would 
be  secured  by  the  state  for  his  widow  and  or- 
phans. He  concluded  with  the  expression  of 
his  hope  that  a  judicial  system  would  be  pro- 
vided that  would  place  the  judges  above  and 
away  from  the  excitements  of  local  strife,  and 
that  hereafter  we  may  have  a  speedy  and  satis- 
factory administration  of  justice. 

Mr.  KIRKLAND  addressed  the  committee. — 
He  contended  that  although  no  one  thought 
of  retaining  the  county  courts  as  now  organized, 
yet  that  such  an  intermediate  court,  proper- 
ly and  efficiently  organized,  was  indispensa- 
ble. He  alluded  to  the  vast  amount  of  business 
that  would  devolve  on  the  supreme  court  from 
the  proposed  changes;  and  urged  that  as  an  aid 
and  relief  to  that  court,  a  well  arranged  county 
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court  system  was  virtually  essential.  As  a 
member  of  the  judiciary  committee,  said  Mr.  K, 
I  devoted  no  little  time  and  attention  to  a 
consideration  of  the  mode,  in  which  these  courts 
cou'd  be  organized,  as  to  remedy  existing  evils 
and  objections,  and  to  render  them  an  efficient, 
useful,  and  valuable  part  of  our  julicial  system. 
The  result  of  my  deliberations  was  presented  to 
the  committee  in  the  following  section  of  the 
article  which  I  had  the  honor  to  lay  before  them 
on  the  first  of  the  present  month: 

§  9  There  shall  in  each  county,  be  a  county  court,  which 
shall  have  the  jurisdiction  now  existing  in  the  county  courts, 
suf'ject  to  modification  and  alteration  by  law,  and  also  such 
eq  iny  aid  other  jurisdiction  as  may  be  conferred  by  law. 

In'he  first  judicial  district,  theie  shall  be  four  district, 
judges  of  the  couniy  court :  each  of  them  shall  alone  hold 
county  courts  in  said  district  for  ihe  trial  and  disposition  of 
civil  cas^s  In  criminal  cases  two  of  the  aldermen  of  the 
city  of  New  York  snail  be  associated  with  any  one  of  said 
disirict  judges. 

In  eachoi  the  other  judicial  districts  there  shall  b6  a  dis- 
trict judjfe  ol  the  county  court :  he  shall  alone  hold  courts 
for  the  trial  and  disposition  of  civil  cases  in  each  county  in 
his  district.  In  criminal  chscs,  the  two  county  judges  shall 
be  assocated  with  him.  The  term  of  office  of  said  district 
judges  shall  be  eight  years :  they  shall  be  appointed  by  the 
j -•hit  ballo  of  the  members  of  ihe  Senate  and  Assembly. — 
Any  district  judge  appointed  to  fill  a  vacancy  shall  hold  his 
office  lor  eirfht  years 

The  district  judges  of  one  district  may  hold  courts 
in  any  other  district,  and  shall  do  so,  when  required  by  law: 
and  said  dis  net  judges  may  be  authorised  by  law  to  hold 
circuit  courts. 

There  shall  in  each  county  be  a  first  judge  and  an  asso- 
ciate judue  :  they  shall  be  elected  by  the  qualified  electors 
of  such  county,  and  shall  hold  their  offices  lor  four  years. 

The  first  judge  shall  have  and  exercise  the  powers  and 
du  ies  of  surrogate  in  his  county.  Each,  of  said  couny 
judges  snail  ajso  have  and  exercise  such  other  powers  and 
jurisdiction  as  may  be  conferred  by  law. 

Provis  on  shall  be  made  by  law  for  cases  of  vacancy  in 
the  office  of  said  first  and  associate  judge,  or  either  of  them, 
and  tor  the  case  of  the  absence  or  inability  of  them,  or  eith- 
er of  them,  to  peiform  any  of  their  official  duties. 

Mr.  K.  proceeded  to  explain  the  provisions  of 
this  section,  and  to  state  some  of  the  advanta- 
ges which  in  his  judgment  would  result  from 
such  a  system. 

Mr.  WARD  said  it  was  his  intention  to  have 
submitted  his  views  on  this  subject  somewhat 
at  length — but  so  much  time  having  been  occu- 
pied by  members  of  the  judiciary  committee  and 
others,  that  he  should  content  himself  with  a 
very  brief  statement  of  some  of  the  reasons  for 
the  vote  he  was  about  to  give  on  this  important 
subject.  And  before  doing  this,  he  must  be  per- 
mitted to  congratulate  the  chairman  of  the  com- 
mittee on  the  near  termination  of  his  arduous 
duty,  and  the  convention  on  having  reached  a 
point  where  we  could  see  our  way  clear  through 
this  im  portant  report.  This  discussion,  if  it  had 
done  little  good,  as  some  thought,  had  certainly 
done  no  harm  j  and  he  trusled  that  we  should 
soon  come  to  a  vote  upon  the  great  question  be- 
fore us.  We  had  already  disposed  of  the  legis- 
lative and  executive  departments  of  the  govern- 
ment;  and  this  question  of  the  judiciary  being 
settled,  the  labors  of  this  body,  he  trusted,  would 
soon  be  brought  to  a  close.  He  confessed  that 
he  came  here  fully  impressed  with  the  belief 
that  no  other  changes  would  be  necessary  in  our 
judiciary  system  than  to  make  some  further  pro- 
vision in  regard  to  our  court  of  errors,  and  per- 
haps to  add  somewhat  to  the  force  in  our  su- 
preme court  and  court  of  chancery,  keeping  them 
*s  now  separate  and  distinct  tribunals.  But  af- 
ter the  overwhelming  vote  in  favor  of  uniting 


these  two  jurisdictions,  he  felt  constrained  to 
yield  his  opinions  and  to  acquiesce  in  that  of  the 
convention.  He  did  this  cheerfully,  and  he  be- 
lieved his  constituents  would  warrant  that  course. 
Nor  could  he  doubt  from  the  almost  entire 
unanimity  here  on  that  point,  that  the  great 
mass  of  the  people  were  prepared  for  this  change. 
And  having  made  this  concession,  he  would  say 
further,  that  being  compelled  to  make  his  choice 
between  the  several  systems  be/ore  us,  and  after 
having  duly  reflected  on  the  subject, he  had  come 
to  the  conclusion  to  sustain  the  plan  of  the  judi- 
ciary committee,  as  the  next  best  plan  to  that 
which  he  had  had  in  view.  He  should  sustain 
it  by  his  vote,  as  the  best  plan  under  all  the  cir- 
cumstances, that  could  be  had,  with  such  mod- 
ifications in  its  details  £s  would  probably  be 
made,  and  with  the  entire  assent,  he  had  no 
doubt,  of  the  judiciary  committee,  if  in  harmony 
with  the  main  features  of  it.  How  stood  our 
present  judiciary  system,  and  what  the  force 
now  on  the  bench  ?  We  had  a  court  of  errors, 
consisting  of  32  senators,  and  a  Lieut.  Govern- 
or— a  court  of  chancery  with  a  chancellor  at  its 
head,  two  vice  chancellors  and  an  assistant — a 
supreme  court  of  three  judges — and  the  common 
pleas  consisting  of  five  judges  in  each  county. 
The  plan  of  the  judiciary  committee  proposed  a 
court  of  appeals  of  eight  members — and  a  su- 
preme court  of  thirty-two  judges — in  all  (as 
four  of  the  latter  were  to  be  taken  to  make  up 
the  court  of  appeals)  but  36.  There  were  dif- 
ferences of  opinion  as  to  the  ability  of  such  a 
court  to  discharge  the  duties  that  would  devolve 
upon  it — some  being  confident  that  it  would  be 
quite  adequate,  and  others  that  it  would  not. 
And  in  connection  with  this  question,  we  had 
heard  much  in  respect  to  the  practice  in  the 
courts  of  law  and  equity — as  if  this  conven. 
tion  could  stop  to  arrange  the  practice  in  these 
courts,  or  undertake  to  assimilate  them.  The 
truth  was  we  could  do  nothing  ourselves  beyond 
instituting  a  commission,  or  enjoining  upon  the 
legislature  some  such  reforms — and  indeed  it  was 
scarcely  necessary  to  do  that,  as  the  legislature 
would  no  doubt  see  to  it,  if  demanded  by  the 
public  voice,  that  provision  was  made  for  all 
needed  reforms  in  this  particular,  and  especially 
if  it  should  be  found  necessary  to  carry  out  suc- 
cessfully the  plan  here  laid  down  Our  atten- 
tion should  be  turned  in  another  direction.  The 
Convention  had  virtually  settled  the  question 
that  our  present  judiciary  system  should  be  de- 
molished, and  we  must  make  up  our  minds  what 
system  we  would  substitute  in  its  place.  There 
could  be  no  doubt  that  we  were  to  have  one  court, 
in  which  the  two  jurisdictions  of  li wand  equity 
were  to  be  blended.  We  had  agreed  to  abolish 
the  court  of  errors  as  now  organized,  and  to  sub- 
stitute in  its  place  a  new  court  of  appeals.  That 
was  not  the  recommendation  of  the  majority  oi 
the  committee  alone.  All  the  minority  reports  re- 
commended the  same  thing — though  they  differ- 
ed somewhat  as  to  the  mode  in  which  this  ap- 
peal court  should  be  organized.  And  he  felt 
warranted  in  saying  further  that  the  sense  of 
this  body  was  decidedly  adverse  to  the  common 
pleas  as  now  organized.  This  ancient  institu- 
tion, of  which  we  had  heard  so  much,  was  gone 
and  gone  jforever.  And  the  question  which 
would  probably  occasion  the  most  difficulty!  was 
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Whether  we  should  establish  such  a  court  in  this 
constitution,  and  if  so,  what  kind  of  court  it 
should  be— or  whether  the  whole  subject  should 
be  left  to  the  legislature.  Mr.  Ward  glanced 
at  the  various  substitutes  for  the  county  court 
that  had  been  proposed  —  showing  that  they 
all  contemplated  an  entirely  different  thing 
from  the  present  county  court,  and  in  fact  an 
entire  extinction  of  the  county  court  to  which 
we  had  been  accustomed,  and  with  which  some 
insisted  the  people  were  well  satisfied.  This 
might  be  said  of  the  plan  of  the  gentleman  from 
New  York  (Mr.  O'Conor).  The  plan  of  the 
gentleman  from  Oneida  (Mr.  Kirkland),  con- 
templated a  circuit  court  to  all  intents  and  pur- 
poses— the  very  court,  as  some  say  proposed  by 
the  majority  of  the  judiciary  committee.  So 
with  the  plan  of  the  gentleman  from  Herkimer 
(Mr.  Loomis).  That  too  proposed  a  court  of 
a  higher  grade  than  the  present  county  court — 
having  in  fact  all  the  attributes  of  a  circuit 
court.  The  plan  of  the  gentlemen  from  Ontario 
(Mr.WoRDEN,)  from  N.  York  (Mr.  Stephens,) 
and  from  Chautauque  (Mr.  Marvin,)  also  con- 
templated very  much  the  same  plan — all  these 
contemplating  a  presiding  judge,  with  associates 
in  the  counties — this  presiding  juJge  being 
scarcely  inferior  in  qualifications  and  learning 
to  a  judge  of  the  supreme  court.  Certainly 
neither  of  these  was  the  inferior  court  which 
gentlemen  professed  to  desire  and  to  erect. — 
Again  the  gentleman  from  Otsego  (Mr.  St. 
John),  would  have  one  of  the  judges  of  the  su- 
preme court  preside  in  the  general  sessions  or 
common  pleas — and  in  other  respects  would 
make  a  circuit  not  a  county  court  of  it.  It  did 
not  differ  materially  from  the  plan  of  the  gen- 
tleman from  Cattaraugus  (Mr.  Crooker).  This 
plan,  though  in  many  respects  a  good  one,  did 
not  meet  with  favor.  Others  had  suggested 
plans  for  a  county  court,  and  we  must  select  be- 
tween them  all.  That  we  could  not  have  the 
first  judge  and  four  associates,  was  definitively 
settled — and  the  question  was  whether  we  would 
retain  it  in  any  shape.  It  was  a  fact  within  the 
knowledge  of  all,  that  our  county  expenses  had 
increased,  were  increasing  and  would  increase, 
unless  we  adopted  some  remedy.  Mr.  W. 
said  he  had  read  with  attention  the  report 
of  Mr.  J.  J.  Taylor  from  the  select  com- 
mittee on  this  subject,  and  he  proposed  to 
make  a  slight  reference  to  the  results  which  had 
been  brought  out  in  regard  to  the  expenses  of 
this  court  compared  with  the  circuit.  And  he 
desired,  in  connection  with  this,  to  impress  up- 
on the  Convention  the  importance  of  looking  to 
the  interests  of  the  people  as  well  as  the  suitor, 
in  this  matter — and  to'  urge  that  whilst  we  pro- 
vided good  courts  for  litigants,  it  was  our  duty 
also  to  save  to  the  people  as  much  as  possible  of 
the  expense  to  which  they  were  now  subjected. 
It  appeared  that  the  amount  allowed  county 
judges,  for  attending  county  courts  and  courts  of 
oyer  and  terminer,  during  the  year  1845,  in  for- 
ty-three counties  from  which  returns  had  been 
received,  was  $14,663.  The  remaining  sixteen 
counties,  would,  at  the  same  ratio,  increase  the 
amount  bevond  $20,000,  which  would  be  some 
$8,000  more  than  the  salaries  of  all  the  circuit 
judges,  or  the  salaries  of  the  justices  of  the  su- 
preme court  and  the  chancellor.    The  whole 


number  of  causes  tried  in  the  common  pleas 
court  in  the  same  counties,  with  the  exception 
of  the  city  and  county  of  New- York,  was  610, 
while  the  whole  number  of  cavses  tried  at  the  cir. 
cuits,  with  the  same  exception  of  the  city  and 
county  of  New- York,  was  716-  The  verdicts 
at  the  circuits,  with  the  like  exception,  amount 
to  $232,316  60;  in  common  pleas  to  $37,764  85; 
being  $196,601  71  less  than  the  verdicts  render- 
ed at  the  circuits.  The  common  pleas  courts 
were  in  session,  to  discharge  the  small  amount 
of  business  in  the  counties  mentioned,  one  thou- 
sand six  hundred  and  fifty-six  da>s:  the  circuits 
four  hundred  and  eighty  days.  Making  a  difl'e- 
rence  of  one  thousand  one  hundred  and  sixty- 
eight.  There  was  allowed  as  chargeable  to 
counties,  for  fees  during  that  year  in  these  ccun- 

ty  courts  of  grand  jurors $ 11,-23 1  98 

For  petit  jurors 19,^19  64 

Of  Mierifls  and  Constables 9,93d  67 

Criers l,*>73  05 

County  clerks • 4,169  93 

Add  the  amount  paid  county  judges  alrea- 
dy named 14,653  00 

60,915  22 
Gentlemen  could  calculate  for  themseves  to 
what  extent  the  remaining  sixteen  counties 
would  swell  the  aggregate  expenses,  to  which 
must  be  added  the  heavy  expense  of  sustaining 
poor  witnesses,  while  attending  court. 

Mr.  WARD  here  gave  way  lor  a  motion  to 
rise,  which  prevailed,  and 
The  Convention  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  KEMBLE  submitted  the  following,  with 
a  view  to  have  it  printed,  and  to  move  it  at  a 
proper  time,  as  an  amendment. 

§l  L  The  legislature  shall  provide  against  frivolous, 
and  vexatious  appeals  and  writs  of  errur,  by  requiring 
that  a  juagmpM  or  decree  rendered  by  the  Supreme 
Court,  shall  be  executed,  notwithstanding  an  appeal  or 
writ  of  error,  upon  adequate  security  being  given  to 
make  full  restitution  in  the  event  of  a  reversal  or  mod- 
ification of  such  judgment  or  decree,  or  appeal. 
THE  JUDICIARY. 

Mr.  MANN  submitted  the  amendments  in 
form,  he  had  indicated  in  his  remarks  this  mor- 
ning. 

Mr.  WARD  resumed.  When  the  committee 
rose  this  morning,  he  had  shown  from  the  re- 
port of  the  gentleman  from  Tioga  (Mr.  J.  J. 
Taylor)  that  one- half  of  the  expense,  if  not 
more,  of  our  county  court  system,  misht  be 
saved  if  we  could  have  a  court  that  would  dis- 
patch business  with  the  rapidity  and  ease  with 
which  it  had  been  dispatched  by  the  circuit 
judges.  But  in  the  remarks  he  had  submitted, 
he  had  had  reference  simply  to  county  expenses. 
But  there  was  still  another  consideration  that 
would  not  be  without  weight  with  those  whom 
he  had  the  honor  of  addressing — for  they  were 
all  probably  familiar  with  the  evil  to  which  he 
should  advert.  It  was  well  known,  at  least  to 
the  profession,  that  by  reason  of  the  delays 
in  our  courts — to  the  circumstance  that  the 
court  found  itself  unable  to  get  through  its  cal- 
endar— the  jurors  and  witnesses  whose  compen- 
sation was  any  thing  but  adequate  to  their  ex- 
penses, to  say  nothing  of  the  loss  of  time  in  at- 
tending upon  the  court,  were  often  compelled  to 
return  again,  and  term  after  term  to  attend  the 
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trial  of  the  deferred  causes.  If,  then,  in  the  re- 
organization of  our  system,  it  was  possible  for 
us  to  establish  such  a  court  as  should  be  able  to 
dispatch  business,  civil  and  criminal,  with  faci- 
lity, and  to  the  satisfaction  of  parties  and  the 
public,  so  that  the  calendar  at  each  term  should 
» be  cleared,  we  should  not  only  secure  a  vast  sa- 
ving to  the  counties,  but  a  vast  saving  in  the 
aggregate,  in  time  and  money,  to  those  who  re- 
ceived no  remuneration  in  fact,  but  who  were 
obliged,  under  se>rere  penalties,  to  attend  these 
courts.  But  having  said  thus  much  in  regard  to 
the  re-organizaiion  of  the  common  pleas,  he  pro- 
posed to  advert  a  moment  to  the  disposition  pro- 
posed to  be  made  of  this  subject  by  the  majority 
of  the  judiciary  committee.  They  proposed  to 
leave  this  whole  matter  of  the  organization  of 
inferior  courts  to  the  legislature,  as  the  U.  S. 
constitution  left  it  to  Congress  to  create  courts 
inferior  to  the  supreme  court  of  theU-  S.  His  own 
impression  was  the  pubiic  interest  would  be 
better  subserved  by  leaving  it  there.  He  was 
not,  however,  so  wedded  to  his  opinion  that  he 
could  not  yield  it,  if  the  majority  here  should 
think  otherwise.  But  if  left,  as  the  majority 
of  the  judiiiary  committee  advised,  to  the  good 
sense  of  the  legislature,  under  a  full  view  of  the 
operalion  of  the  system,  he  must  be  permitted 
to  say  that  this  power  could  scarcely  be  more 
wisely  vested  ;  and  we  should  save  ourselves  a 
great  deal  of  time  and  trouble  in  endeavoring  to 
reconcile  views  on  this  difficult  subject.  How 
did  this  matter  stand  ?  Probably  one  of  the 
best  courts  in  the  state  was  the  creature  of 
legislation.  He  alluded  to  the  superior  court  in 
the  city  of  New- York.  There  could  be  no  doubt 
that  there  should  be  special  provision  made  for 
the  large  cities — as  requiring  a  greater  judicial 
force  than  the  rural  districts  of  the  state.  It 
was  important  especially  for  such  large  cities 
as  New- York  and  Brooklyn,  that  the  power  of 
estab  ishing  inferior  courts  there,  or  of  regulat- 
ing such  as  might  be  established  by  this  consti- 
tution, should  be  left  to  the  1  gislature.  Brook- 
lyn probably  now  required  a  superior  court.  This 
would  doubtless  be  the  case  with  Buffalo,  Roch- 
ester, Utica,  Troy  and  Albany,  and  that  too  at 
no  distant  day.  If  the  power  to  establish  these 
inferior  tribunals  was  left  with  the  legislature, 
there  could  be  no  doubt,  from  what  had  been 
done,  that  they  would  provide  such  tribunals  as 
the  public  exigencies  from  time  to  time  might 
demand  j  and  more  satisfactorily  meet  these  re- 
quisitions than  we  could  hope  to  do  in  advance. 
Mr.  W.  remarked  here  that  it  was  gratifying  to 
him,  that  in  the  course  of  this  whole  discussion, 
not  a  word  had  fallen  from  any  gentleman,  in 
disparagement  of  the  integrity,  ability  and  learn- 
ing of  our  present  judges.  And  the  fact  could 
not  but  be  gratifying  to  the  incumbents  of  these 
high  stations,  1he  results  of  whose  arduous  la- 
bors had  been  more  or  less  passed  in  review  be- 
fore us.  For  himself,  he  regarded  them  with 
pride,  as  a  citizen  of  New-York,  as  men  who 
had  contributed  much  to  the  fame  of  this  great 
state.  Their  decisions  were  not  merely  regard- 
ed as  high  authority  here  and  throughout  the 
union ,  but  they  were  sought  for  and  read  abroad ; 
and  had  been  read  as  authority  in  the  English 
courts.  There  was  no  feeling,  he  was  sure, 
either  here  or  in  the  public  mind,  against  these 


able  functionaries  ;  and  if  this  reorganization  of 
the  courts  should  take  place,  and  the  constitu- 
tion ratified  by  the  people,  he  should  feel  par- 
ticularly gratified  lo  see  the  gentlemen  now 
holding  judicial  stations  under  the  present  sys- 
tem, provided  for  under  the  new.  No  doubt  that 
would  be  so,  if  they  had  a  desire  to  continue  in 
this  arduous  and  responsible  field  of  duty.  Mr. 
W.  here  glanced  at  the  proposition  to  pay  the 
surrogates  a  salary  from  the  county  treasury. 
If  called  upon  to  vote  on  such  a  proposition,  he 
should  vote  against  it.  He  thought  the  fee  sys- 
tem decidedly  preferable.  It  was  a  system  un- 
der which  we  had  long  lived,  and  which  the  le- 
gislature could  at  any  lime  adjust,  to  meet  any 
complainsts  that  might  exist  against  it.  Al- 
ready had  the  legislature  acted  in  reference 
to  the  fees  of  these  officers ;  and  he  believed 
that  since  that  time,  there  had  been  no  com- 
plaints against  the  system.  At  all  events,  he 
should  very  much  regret  to  see  the  counties 
burthened  with  tne  additional  expense  of  a  salary 
for  the  surrogate.  Better  leave  that  where  it  is. 
Mr.  W.  next  proceeded  to  a  brief  review  of  the 
several  plans  of  a  judiciary  system  that  had 
been  proposed — remarking  that  the  plan  of  the 
majority  of  the  judiciary  committee,  in  his  opin- 
ion, was  not  only  in  all  respects  adequate  to  the 
business  of  the  state,  but  in  the  main  the  plan 
which  best  comported  with  his  views  of  a  judi- 
ciary system.  The  plan  of  the  hon.  gentleman 
from  New  York,  (Mr.  O'Conor,)  one  of  the 
judiciary  committee,  provided  for  a  supreme 
court  to  consist  of  a  chief  justice  and  twelve 
justices  ;  any  cf  whom  may  hold  the  court — civil 
causes  at  issue  to  be  tried  before  any  of  the 
judges — any  three,  o**  any  one  of  them  with  one 
or  more  county  judges,  to  hold  county  courts, 
and  courts  of  oyer  and  terminer  and  general  jail 
delivery — all  causes  and  matters  depending  in 
the  court  of  chancery  to  be  transferred  to  the 
supreme  court.  This  plan,  as  far  as  regarded 
the  organization  of  the  supreme  court,  was  the 
same,  in  every  respect,  as  the  present  system, 
with  the  addition  of  ten  judges,  which  seemed 
to  meet  with  no  favor  in  this  Convention.  The 
terms  of  the  court  would  no  doubt,  alternate  be- 
tween the  cities  of  New  York,  Albany,  Utica 
and  Rochester,  as  now.  II  there  was  any 
weight  in  the  objection  urged  to  the  committees 
plan  that  Hie  number  of  judges  would  not  be 
adequate  to  discharge  all  the  business  which 
might  come  before  them,  the  same  objection 
applied  with  much  greater  force  against  this. 
For  these  thirteen  judges  are  required  to  per- 
form all  the  equity,  civil  and  criminal  business 
in  the  state,  and  to  hold  the  circuits  and  courts 
of  oyer  and  terminer  in  the  several  counties. 
The  plan  of  the  hon.  gentleman  from  Oneida, 
(Mr.  Kirkland,)  another  of  the  judiciary  com- 
mittee, provided  for  dividing  the  state  into  six 
districts,  with  a  superior  court  in  each  district, 
to  have  jurisdiction  in  all  matters  of  law  and 
equity  within  the  state,  and  such  supervisory 
and  other  power,  over  inferior  tribunals  and 
officers  within  each  district,  as  now  existed 
in  the  supreme  court— subject  to  the  appel- 
late jurisdiction  of  the  supreme  court  of  ap- 
peals. The  city  of  New-York  to  be  the  first 
district,  and  to  ha*e  six  judges  ;  each  ol 
the  other   districts,  four  j   numbering  in   all 
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twenty-six  judges  of  the  superior  court,  besides 
the  judges  of  the  court  of  appeals — the  latter 
as  well  as  the  judges  of  the  superior  court  to 
hold  circuits  and  courts  of  oyer  and  terminer, 
with  whom  were  to  be  associated  two  judges  of 
the  common  pleas;  the  judges  to  be  elected  and  to 
hold  their  offices  for  ten  years.  The  gentleman 
had  made  no  provision  for  a  supreme  court  with 
general  jurisdiction,  but  there  was  to  be  an  ap- 
peal from  the  superior 'court  directly  to  the  court 
of  appeals — the  latter  to  have  appellate  juris- 
diction  only.  The  numerical  force  of  the  court 
of  appeals  and  supreme  court  in  this  plan  ex- 
ceeded the  number  recommended  by  the  com- 
mittee. It  did  not  present  the  advantage  of  its 
being  a  less  expensive  judiciary  system  than  the 
present  one.  Mr. W.  confessed  that  he  could  not 
view  it  as  possessing  the  merits  which  the  au 
thor  seemed  to  think  it  did,  and  which  he  had 
maintained  with  much  eloquence.  The  plan  of 
the  honorable  gentleman  from  Seneca,  (Mr. 
Bascom,)  another  member  of  the  judiciary  com- 
mittee, provided  lor  the  election  of  thirty-two 
judges — the  state  to  be  divided  into  four  judi- 
cial districts — circuit  sessions  to  be  held  by  one 
of  the  judges  of  the  supreme  court  in  each  of 
the  counties  of  the  judicial  district,  for  the  trial 
of  all  issues  civil  or  criminal — the  surrogate  and 
one  of  the  justices  of  the  peace  to  be  associated 
with  the  circuit  judge — banc  sessions  to  be  held 
in  each  county  by  not  less  than  three,  nor  more 
than  lour  judges  of  the  superior  court,  to  review 
the  decisions  and  proceedings  of  the  circuit  ses- 
sions, and  to  transact  such  other  duties  in  rela- 
tion to  the  administration  and  the  establishment 
of  rights,  as  shall  be  prescribed  by  law — appeal 
sessions  composed  of  the  judges  whose  term  of 
office  shall  be  within  one  year  of  its  expiration, 
to  be  held  in  the  several  judicial  districts.  The 
honorable  gentleman  seemed  to  think  that  the 
supreme  court  could  transact  all  the  legal  busi- 
ness in  the  state,  and  therefore  dispensed  with 
the  court  of  errors  or  appeals,  and  the  court  of 
common  pleas,  which  the  gentleman  thought 
worse  than  useless.  Mr.  W.  said  he  would  not 
detain  the  committee  with  any  further  remark 
on  this  plan  than  this  :  that  the  people  of  this 
state  had  been  so  long  accustomed  to  a  court  of 
last  resort  to  pass  upon  proceedings  in  these  in- 
ferior courts  that  they  were  not  yet  prepared  to 
dispense  with  it.  The  plan  of  the  honorable 
gentleman  from  Ontario  (Mr.  Worden)  provi- 
ded for  a  court  for  the  correction  of  errors,  a 
court  of  equity,  a  supreme  court,  county  courts 
and  courts  of  oyer  and  terminer,  and  such  infe- 
rior courts  as  may  be  prescribed  by  law — the 
court  of  last  resort  to  consist  of  a  chief  justice 
and  nine  associate  justices — the  court  of  equity 
of  a  chief  justice,  and  not  less  than  four  associ- 
ate justices — the  supreme  court  of  a  chief  justice 
and  twelve  associates,  any  four  of  them  to  hold 
the  court — the  state  to  be  divided  into  not  less 
than  five  districts — terms  of  the  supreme  court 
and  of  the  court  of  equity  to  be  held  in  each, 
judicial  district — the  legislature  to  have  power 
to  confer  equity  powers  on  the  supreme  court. 
This  plan  in  its  main  feature — the  separation  of 
the  equity  and  law  jurisdiction—having  been  in 
effect  rejected  by  the  Convention— it  might  be 
regarded  as  wholly  out  of  the  question,  and  he 
should  not  remark  further  on  it.    The  plan  of 


the  honorable  gentleman  from  Otsego,  (Mr.  St, 
John,)  vested  all  the  judicial  power  in  a  su- 
preme court,  to  consist  of  a  chief  justice  and 
sixteen  associates,  the  former  to  be  elected  by 
tho  people — the  state  to  be  divided  into  eight 
judicial  districts,  and  courts  to  be  held  in  each 
justices'  courts  to  have  original  jurisdiction  in 
all  cases  where  the  actual  balance  between  the 
parties  does  not  exceed  $250.  There  was 
no  special  provision  here  conferring  equity 
powers  on  the  supreme  court,  nor  for  a  court 
of  appeals,  and  the  plan  was,  it  seemed  to 
him,  in  other  respects  imperfect.  And  it 
must  be  manifest  that  if  the  present  judi- 
cial force  in  our  court  of  chancery,  supreme 
and  circuit  courts  was  not  adequate  to  transact 
the  present  businss,  that  the  force  proposed  in 
this  plan  would  be  equally  inadequate.  The 
plan  of  the  honorable  gentleman  from  Genesee 
(Mr.  Taggart)  vested  the  judicial  power  in  a 
supreme  court,  and  in  district,  circuit,  surrogate 
and  justices  courts- the  supreme  court  to  have 
appellate  jurisdiction,  and  to  consist  of  eight 
justices — the  state  to  be  divided  into  four  dis- 
tricts— a  district  court  to  be  held  in  each  with 
such  equity  powers  as  the  legislature  might  con- 
fer— five  judges  to  be  elected  in  each  district, 
in  all  twenty-eight — the  supreme  court  to  hold 
one  term  in  each  and  every  year  by  not  less  than 
three  nor  more  than  four  judges — circuit  courts 
to  be  held  in  each  county  by  a  dis'rict  judge  or 
a  justice  of  the  supreme  court — the  surrogate 
and  one  justice  of  the  peace  to  be  associated 
with  a  supreme  court  judge  in  criminal  cases — 
the  legislature  to  have  power  to  establish  infe- 
rior courts  in  counties  having  more  than  60,000 
inhabitants,  and  to  confer  equity  powers  on 
them.  Mr.  W's  objection  to  this  plan  was  the 
entire  change  which  it  proposed  in  our  judicial 
system,  and  the  absence  in  it  of  any  feature  an- 
swering to  our  present  court  of  errors.  So  great 
a  change  he  could  scarcely  expect  would  be  well 
received  by  the  people.  The  plan  of  the  honor- 
able gentleman  from  Chautauque  (Mr.  Marvin) 
vested  the  judicial  power  in  a  court  for  the  trial 
of  impeachments,  a  court  of  appeals,  chancery, 
supreme  court,  common  pleas,  surrogates' 
and  justices'  courts,  and  courts  of  oyer  and 
terminer  —  the  state  to  be  divided  into 
common  pleas  districts — each  of  them  to 
choose  a  president  judge  of  the  common  pleas, 
to  preside  in  those  courts  and  hold  general  ses- 
sions of  the  peace  in  each  county.  This  plan 
was  in  fact  the  present  system,  revised  and  en- 
larged upon — and  from  the  votes  already  taken, 
it  was  manifest  that  it  could  not  find  favor  here 
or  elsewhere.  The  author  of  this  plan  resided 
near  Pennsylvania,  and  no  doubt  from  having 
attended  the  courts  of  that  state,  had  become 
somewhat  wedded  to  that  system.  The  judi- 
cial power  of  that  state  was  vested  in  a  supreme 
court,  common  pleas,  oyer  and  terminer,  an  or- 
phan's and  a  register's  courts,  a  court  of  quarter 
sessions  for  each  county,  and  in  justices  of  the 
peace.  The  judges  of  the  courts  of  record  were 
appointed  by  the  Governor  and  Senate — the  su- 
preme court  judges  holding  for  fifteen,  and  the 
president  judges  of  the  common  pleas  for  ten 
years — the  associate  common  pleas  judges  foi 
five.  The  jurisdiction  o£  the  Supreme  court 
judges  is  coextensive  with  the  state,  and  they 
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held  courts  of  oyer  and  terminer  ;  so  did  the 
president  judges  and  one  associate.  The  plan 
of  the  judiciary  committee  had  decided  advan- 
tages over  the  Pennsylvania  system.  The  su- 
preme court  and  common  pleas  of  that  state 
were  the  only  courts  of  common  law  jurisdic- 
tion, and  the  supreme  court  the  only  court  of 
appeal.  This  plan  allowed  an  appeal  from  the 
circuit  court  to  the  supreme  court,  and  thence  to 
the  court  of  appeals,  and  the  duties  required  of 
the  circuit  judge  were  the  same  as  those  per- 
formed by  the  presiding  judge  in  Pennsylvania. 
And  if  two  judges  were  to  be  elected  in  each 
county  to  sit  with  the  presiding  judges  in  the 
common  pleas,  then  it  was  obvious  that  we 
could  dispense  with  a  part  of  the  judicial  force 
provided  for  in  the  committee's  report — for  we 
should  then  have  a  force  more  than  adequate  to 
transact  all  the  equity  and  civil  business  at  cir- 
cuit and  in  banc. 

Mr.  Ward  continued  :  Other  gentlemen  had 
spoken  of  the  immense  business  of  their  dis- 
tricts, and  especially  at  the  west.  He  could 
speak  for  his  own  district — and  his  impression 
was,  from  his  knowledge  of  it,  that  there  was 
not  a  district  in  the  state  where  there  wras  so 
much  litigation  inlaw  and  equity,  as  in  that 
district.  The  chairman  of  the  judiciary  com- 
mittee (Mr.  Ruggles,)  had  been  for  years  the 
judge  of  that  circuit — and  to  his  (Mr.  WVs) 
knowledge,  he  had  transacted  not  only  all  the 
equity  business — which  was  there  very  large 
owing  to  the  fact  that  it  had  been  long  settled, 
and  had  a  great  amount  of  equity  cases  growing 
out  of  the  settlement  of  estates — but  had,  with 
perfect  ease  and  facility 'transacted  all  the  busi- 
ness of  the  circuit — all  the  civil  and  criminal 
business  at  every  term — leaving  nothing  to  go 
over,  when  the  cases  were  ready.  And  if  our 
circuit  judges  could  perform  all  that  duty,  with 
ease  and  facility,  and  with  such  benefit  to  suit- 
ors and  the  public,  with  how  much  more  ease 
could  this  business  be  done  under  the  system 
proposed  by  the  majority  ol  the  judiciary  com- 
mittee? This  fact  he  regarded  as  conclusive  and 
as  worth  more  in  arriving  at  a  correct  result 
than  any  mere  arithmetical  calculations  that 
could  be  made.  Mr.  W.  submitted  some  re- 
marks in  regard  to  the  details  of  the  plan 
of  the  judiciary  committee,  expressing  a  pre- 
ference for  an  election  of  judges  of  the  court 
of  appeals  by  general  ticket,  rather  than  to  have 
parr  of  them  elected  by  the  whole  state  and  part 
by  districts.  At  the  same  time,  he  should  vote 
on  all  these  matters  of  detail  with  a  view  to 
harmonize  opinions  and  to  procure  for  the  statei 
the  very  best  system  that  could,  mider  the  cir- 
cumstances be  agreed  on. 

Mr.  W.  would  say  in  conclusion  that  it  was 
not  to  be  presumed  that  the  judiciary  commit- 


tee, in  presenting  their  report  for  the  considera- 
tion of  the  Convention,  entertained  the  opinion 
that  it  was  in  every  respect  perfect,  but  they 
presented  it  after  having  devoted  much  time  to 
its  consideration,  as  the  best  plan  they  could  de- 
vise, leaving  it  to  the  combined  wisdom  of  this 
Convention  to  alter,  modify  or  confirm  the  same 
as  in  its  judgment  it  should  seem  meet ;  and 
from  his  acquaintance  with  the  members  of  this 
Convention  individually,  he  had  no  hesitation  in 
stating  as  his  firm  belief,  that  they  would  meet 
the  subject  in  a  spirit  of  mutual  concession  and 
compromise,  and  if  they  should  err  in  coming 
to  a  result,  it  would  not  be  owing  to  a  wish  to 
gratify  personal  considerations  nor  a  desire  to 
promote  personal  aggrandizement,  but  to  an  er- 
ror of  judgment.  We  must  therefore  meet  the 
question  promptly,  directly  and  honestly,  and  if 
the  provisions  in  this  article  were  not  in  exact 
accordance  with  our  own  desires,  let  us  never- 
tneless.  yield  to  the  wishes  of  the  majority  of 
this  Convention,  and  he  trusted  when  the  people 
came  to  act  upon  it,  they  would  be  actuated  by 
the  same  spirit  and  would  approve  and  ratify 
our  doings. 

Mr.  VAN  SCHOONHOVEN  followed,  speak- 
ing until  6  o'clock  in  explanation  of  his  views 
of  a  judiciary  system. 

The  question  then  recurring  on  Mr.  Stephens's 
proposition,  as  follows  : — 

§  l.  There  shall  be  established  in  each  of  the  coun- 
ties of  this  sta  e,  a  court  of  common  pleas,  with  the 
same  powers  and  jurisdiction  which  now  belong  to  the 
court  of  common  pleas  in  tlie  several  cjunties  of  this 
state 

§  2.  There  *b*  II  be  in  each  of  the  judicial  districts  of 
this  state,  a  judge  who  shall  be  known  as  the  president 
judge  of  the  court  of  common  pleas,  for  the  district  in 
which  ha  shall  be  elected,  who  may  hoJd  courts  of 
common  pleas  in  any  of  the  counties  of  the  state,  and 
who  shall  hold  his  office  for  eight  years 

Mr.  STEPHENS  modified  his  proposition  so 
as  to  present  the  question  of  a  prtsident  judge 
elected  in  each  judicial  district,  to  hold  the 
county  courts,  &,c. 

Mr.  O'CONOR  accepted  this  in  place  of  his 
own  amendment  to  the  third  section — which  de- 
clared merely  that  there  shall  be  a  county  court, 
having  original  jurisdiction,  in  each  county. 

Mr.  CHATFIELD  moved  to  amend  by  stri- 
king  out  of  Mr.  Stephens's  amendment  all  that 
part  of  it  which  related  to  the  nature  of  the 
county  court  to  be  established. 

Mr.  STEPHENS  objected  that  this  would  bring 
us  back  to  the  original  proposition  of  Mr.  O'- 
Conor. 

Alter  some  conversation,  the  hour  of  six  hav- 
ng  arrixed,  the  CHAIRMAN  reported  to  the 
Convention,  under  the  resolution  to  that  effect 
heretofore  adopted. 

On  motion  of  Mr.  BROWN,  the  Convention, 

Adj.  to  half-past  8  o'clock  to-morrow  morning. 


TUESDAY,  AUGUST  25. 


The  hour  of  meeting  this  morning  was  half 
past  8,  but  at  that  hour  only  25  members  were 
present. 

No  clergyman  attended. 

Mr.  BERGEN  presented  a  petition  from  citi- 


zens of  Kings  county  in  favor  of  electing  judges 
by  the  people,  and  on  his  motion  it  was  read 
and  laid  on  ihe  table. 

Mr.  DODD  presented  a  remonstrance  of  citi- 
zens of  Washington  county  against  depriving 
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Academies  of  the  literature  fund.    Referred  to 
the  appropriate  committee  of  the  whole. 

The  President  laid  before  the  Convention  a 
communication  from  the  Clerk  of  4th  equity 
district  pursuant  to  a  resolution  of  the  Conven- 
tion adopted  on  the  13th  inst. 

Mr.  MANN  suggested  that  it  should  be  laid 
on  the  table  until  the  other  returns  were  received, 
which  was  agreed  to. 

CANALS. 

Mr.  ANGEL  from  committee  No.  3  presented 
the  following  plan  for  paying  the  debt  of  the 
State,  which  he  offered  as  a  substitute  for  the 
plan  of  Mr.  Hoffman.  It  was  read  and  referr- 
ed to  the  appropriate  committee  of  the  whole. 

§  1  Th°  distinction  between  the  general  fund  and  the 
canal  fund  i<  abolished.  All  ihe  levenues  of  the  state 
from  whatever  source  derived,  shall  constitute  a  I'und 
which  shall  be  deemed  the  state  fund  All  debts  owing 
by  the  st»te,  and  all  liabi  ities  incurred  by  the  state, 
shall  in  the  agg  egate  be  denominated  the  state  debt 

$  -i  After  paying  the  expenses  of  the  collection, 
superintendence  and  ordinary  repairs,  one  million,  six 
hundred  thousand  dollars,  of  the  revenues  of  the  state 
canals  shall  in  each  fiscal  year,  and  at  that  rate  for 
a  shorter  period,  commencing  1st  June,  1846,  be  set 
apart  as  a  sinking  fund  to  pay  the  interest  and  redeem 
the  principal  of  the  state  d*  bt  until  the  same  shall  be 
wholly  p*iu,  and  the  principal  and  income  of  the  said 
sinking  fund  shall  be  sacredly  applied  to  that  purpose 
and  no  other. 

$  3.  The  surplus  revenues  of  the  said  canals  after 
paying  the  said  expenses  of  said  canals  and  the  sum 
appropriated  by  the  preceding  section  as  a  sinking  fund, 
shall  be  applied  in  such  manner  as  m*y  be  directed  by 
law,  to  (he  payment  of  the  expenses  requisite  to  com- 
plete the  Erie  canal  enlargement,  and  the  expenses 
requisite  to  complete  all  such  other  canals  as  have 
been  commenced  and  partially  cmpleted, under  and  by 
virtue  of  any  of  the  laws  of  the  state. 

§  4  After  completing  the  aforesaid  enlargement  ana 
unfinished  canals,  the  entire  nett  revenue  of  all  the 
can*  Is  ot  the  state  shall  be  inviolably  applied  to  the 
payment  of  the  interest  and  the  redemption  of  the 
princinal  of  the  state  debt,  until  the  same  be  fully  paid 
and  extinguished 

$  -5  The  legislature  shall  not  sell,  lease  or  otber- 
wi«e  dispose  of  any  of  the  canals  of  the  state,  but  they 
shall  remain  the  property  of  the  state  and  under  its 
management  for  ever. 

Mr.  STOWS  resolution  offered  yesterday  was 
taken  up  and  passed  as  follows  : 

Kesolved,  That  the  Comptroller  be  requested  to  fur- 
nish a  stHtement  showing  from  what  sources  the  sums 
paid  from  the  treasury,  for  the  support  of  the  govern- 
ment from  and  including  the  year  1817,  up  to  and  in- 
clu  ingthe  year  ls4o,  were  derived  in  each  year,  and 
the  aggregate  amounts  received  into  the  treasury  each 
year  from  those  sources. 

THE  JUDICIARY. 

The  PRESIDENT  announced  the  unfinished 
business,  being  the  article  on  the  judiciary  as 
reported  from  t  e  committee  of  the  whole. 

Mr.  CHATFIELD  moved  ihat  the  committee 
have  leave  to  sit  again  on  the  report  of  Mr. 
WHITE  on  the  codification  of  laws,  which  had 
been  referred  to  the  committee  of  the  whole 
having  in  charge  the  judiciary  report.  A  long 
conversation  ensued. 

The  PRESIDENT  suggested  that  the  gentle- 
man from  Otsego  would  accomplish  his  object 
by  moving  to  refer  that  report  to  a  committee  of 
the  whole. 

Mr.  CHATFIELD  made  that  motion,  which 
was  agreed  to. 

The  PRESIDENT  then  stated  the  question  to 
be  on  agreeing  to  the  report  of  the  committee  of 
Ihe  whole  on  the  1st  section. 


After  a  few  words  between  Mr.  HUNT  and 
Mr.  TAGGART  on  the  propriety  of  a  verbal 
amendment,  the  section  was  agreed  to. 

The  second  section,  creating  a  court  of  ap- 
peals, was  then  read. 

Mr.  TILDEN  suggested  the  propriety  of  pas* 
sing  over  this  section  until  the  committee  had 
determined  how  the  supreme  court  shall  be  or- 
ganized. 

Mr.  HART  moved  to  strike  out  all  after  the 
word  judges  in  the  1st  line,  and  insert,  as  fol- 
lows : 

"Elected  by  the  electors  of  the  state,  by  general 
ticket;  and  provision  shall  be  made  by  law  so  to  clas- 
sify the  judges  first  elected  that  one-half  thereof  shall 
hold  their  offices  four  years,  and  the  other  hill'  eight;  ; 
and  the  judges  oi  the  said  court  shall  thereafter  be 
eiecred  in  like  manner  and  hold  their  offices  eight 
years." 

Mr.  MANN  moved  the  following  as  an  amend 
meat  to  the  amendment : 

A  chief  justice  shall  be  elected  by  the  electors  of  this 
state,  who  shall  hold  his  office  for  lour  years,  and  shall 
preside  over  the  judicUry  of  the  state  It  shall  be  his 
duty  to  prescribe  forms  and  rules  of  practice  in  the  su- 
preme and  all  subordinate  courts,-  and  such  poivers, 
forms,  and  rules,  shall  be  simple,  plain,  and  concise — 
express  the  subject,  matter,  or  sin. pie  facts  requsite, 
and  nothing  more 

Mr.  CHATFIELD  supported  the  amendment 
of  Mr.  Hart. 

Mr.  TALLMADGE  hoped  the  section  would 
be  considered  and  decided  by  itself.  It  was  not 
only  necessary  to  administer  justice,  but  to  sa- 
tisfy the  people  that  it  is  justice.  They  had  been 
told  that  the  court  of  errors  had  never  pro- 
nounced a  law  unconstitutional  in  which  its  mem- 
bers had  participated  in  passing  ;  and  hence  he 
argued  the  propriety  of  making  the  court  of  ap- 
peals separate  from  any  legislative  functions. 

Mr.  MANN  thought  there  was  but  little  dif- 
ference  in  the  intent  of  the  amendment  of  Mr. 
Hart  and  his  own.  He  was  not  sure  that  the 
former  would  not  effect  the  object  desired, which 
was  to  have  the  whole  court  elected  by  the  peo- 
pie,  independently  of  the  other  courts,  better 
than  that  which  he  had  presenied. 

Mr.  JORDAN  rose  to  call  attention  to  a  prin- 
ciple which  it  appeared  to  him  it  was  necessary 
to  reflect  upon  before  they  adopted  any  of  these 
amendments.  For  years  we  had  been  complain- 
ing that  our  judges  were  excluded  from  the 
circuits,  and  that  they  have  not  an  opportunity  of 
mingling  with  the  business  affairs  of  the  peo- 
pie,  to  see  their  operations  and  their  circumstan- 
ces as  they  exist,  and  which  it  was  important 
for  them  to  know  in  order  to  secure  an  enlight- 
ened administration  of  justice  in  the  state.  Now 
the  majority  of  the  judiciary  committee  had  en- 
deavored to  guard  against  this  objection  to  the 
court  of  appeals;  but  nevertheless  several 
amendments  had  been  here  offered  which  would 
go  to  establish  such  a  court,  and  to  seclude  the 
judges  from  the  circuits  and  from  the  general, 
practical  law  business  of  the  state— a  court  en- 
tirely aloof  from  the  administration  of  justice  in 
any  form  except  in  the  court  of  dernier  resort 
where  they  were  to  be  cloistered,  to  decide  on 
abstract  questions.  If,  however,  it  were  neces- 
sary that  these  judges  should  be  acquainted  with 
the  practical  operation  of  the  judiciary  estab- 
lishment, then  the  system  of  the  majority  of 
the  committee  was  the  best ;  for  they  proposed 
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to  elect  four  judges  for  the  court  of  appeals,  A 
ani  add  to  them  four  others  from  the  supreme 
bench.  They  had  a  class  of  eight  judges  of  the 
supreme  court  out  of  which  the  lour  were  to  be 
selected;  as  he  observed  the  other  day,  taking 
their  terms  in  rotation  in  holding  the  terms  of 
the  court.  There  were  to  be  eight  of  them,  but 
four  only  were  to  sit  at  the  same  time,  and  they 
were  to  serve  for  the  two  last  years  of  their 
term  as  judges,  one  half  at  one  term  and  the 
other  half  ai  the  next;  and  those  not  on  duty 
there  could  be  performing  duty  on  circuit  or  in 
banc,  the  same  as  the  other  classes  of  judges. 
Here  then  they  would  have  four  judges  who  had 
been  six  years  on  circuits  and  engaged  in  banc 
duty  throughout  the  state  ;  and  four  judges  to  be 
elected.  .But  the  plan  which  had  been  suggested 
this  morning  steered  clear  of  this,  an  1  he  desired 
to  call  attention  to  the  principle  that  they  might 
deliberate  and  pronounce  their  best  judgment  up- 
on it,  and  that  was  all  he  desired.  In  regard  to 
the  objection  which  had  been  stated  against  the 
court  ol  appeals  that  no  judge  who  decides  ca- 
ses at  nisi  prius,  or  in  banc  shoul  I  be  a  mem- 
ber ot  the  court  of  appeals,  when  the  cases  de- 
cided by  them  came  in  review,  he  observed  that 
it  was  not  necessary  that  it  should  be  so.  He 
presumed  that  in  reducing  this  system  to  prac- 
tice it  never  could  be  so.  But  if  it  were  neces- 
sary to  guard  against  it  in  the  constitution  it 
would  be  easy  to  bring  in  an  amendment  to  pro- 
hibit, the  judge  from  pronouncing  an  opinion  in 
court  who  had  sat  at  the  trial  below.  There 
would  be  no  difficulty  about  that.  Was  it  then 
desirable  to  make  the  court  of  appeals  a  seclu- 
ded court,  anl  to  keep  the  judges  from  practical 
experience  oil  circuits2  That  question  being 
decided,  he  should  be  prepared  to  act  on  the 
proposition. 

Mr.  HARRIS,  as  regards  the  various  plans 
proposed  to  constitute  the  court  of  appeals,  gave 
the  preference  to  that  which  proposed  to  con- 
stitute it  of  the  senior  class  of  judges  of  the  su- 
preme court.  To  preserve  uniformity  in  dec  - 
sions  in  all  the  courts  of  the  state,  this  court  of 
last  resort  should  be  composed  of  judges  who 
hell  seals  in  the  courts  below.  The  greatest 
benefit  derived  from  the  system  proposed,  he 
thought  to  be  that  a  representative  from  every 
district  in  the  state  was  obtained  in  the  court  of 
appeals.  He  was  most  in  favor  of  the  proposi- 
tion of  Mr.  Marvin  for  the  organization  of  this 
court.  He  was  also  in  favor  of  the  appointment 
of  a  chief  justice,  but  would  provide  for  his 
election  in  a  separate  section. 

Mr.  NICOLL  indicated  his  intention  to  move 
an  amendment  to  prohibit  a  judge  from  voting  in 
the  court  of  appeals  upon  the  decision  of  any 
cause  in  the  trial  of  which,  he  may  have  previ- 
ously participated. 

Mr.  SHEPARD  desired  to  separate  the  ques- 
tion of  simplifying  the  pleadings  and  practice 
from  the  other  part  of  his  colleague's  (Mr. 
Mann)  amendment.  He  called  for  a  division 
of  the  question  inasmuch  as  there  was  no  neces- 
sary connection  between  the  two  parts  of  the 
amendment 

Mr.  MANN  assented  to  the  suggestion  of 
Mr.  S. 

Mr.  LOOMIS  was  desirous  so  to  constitute 
the  judicial  system  as  to  have  as  few  officers  at 


first  as  possible.    Otherwise,  he  feared,  the 

legislature  would  not  pay  them  sufficiently  — 
Another  desirable  thins:  was  to  mingle  the  tri-  . 
bunals  as  much  as  possible,  as  had  been  done  in 
the  court  for  the  correction  of  errors,  where  the 
chancellor  and  the  judges  of  the  supreme  court 
had  seats.  He  should  dislike  too  to  see  this 
court  entirely  separate  from  the  circuits. 

Mr.  VAN  SCHOONHOVEN  differed  from 
the  gentleman  from  Albany,  (Mr.  Harris,)  in 
relation  to  the  election  of  judges  for  this  court, 
because  to  take  its  members  from  the  judges  of 
the  supreme  court  was  to  confine  the  people  in 
their  selection  to  a  class  of  men  who  might  not 
be  the  best  men.  He.  thought  there  were  many 
gentlemen  practicing  on  the  circuits  who  were 
as  well  qualified  to  constitute  the  court  of  ap- 
peals as  the  judges.  But  again,  he  saw  no  ne- 
cessity of  limiting  the  choice  to  gentlemen  of 
the  legal  profession.  The  objection  that  there 
would  be  a  pride  of  opinion  in  the  judges,  who 
would  seek  to  obtain  the  affirmance  of  a  deci- 
sion or  a  principle  advocated  on  circuit,  he 
thought  was  a  weighty  objection  to  the  selection 
of  the  judges.  He  hoped  to  see  the  court  of 
appeals  made  independent  of  every  other  court, 
so  that  there  should  be  no  sympathy  or  fraternal 
feeling  between  them.  He  desired  the  matter 
to  the  left  in  the  hands  of  the  people  to  select 
where  they  pleased 

Mr.  MANN  withdrew  the  first  part  of  his 
amendment  that  he  might  have  the  question 
taken  on  the  latter  part. 

Mr.  WHITE  desired  to  call  the  attention  of 
the  Conven*ion  to  an  amendment  which  he 
intended  to  offer  as  follows: — 

"  At  th*>  first  election  in  pursuance  of  this  section 
no  elector  shall  vote  for  more  than  five  persons;  and 
at  every  ensuing  election  under  this  section,  no  elec- 
tor shall  vote  for  more  than  three  persons." 

Mr.  O'CONOR  advocated  the  formation  of  a 
court  of  appeal  to  consist  of  sixteen  members, 
ea  h  one  to  be  elected  by  two  Senate  districts, 
wi  h  a  term  of  four  years. 

Mr.  BASCOM  said  the  question  of  how  the 
judges  of  the  court  of  last  resort  shall  be  elected 
was  one  of  great  importance.  The  proposition 
of  the  gentleman  from  Oswego  (Mr.  Hart)  in 
elfect  was  that  the  party  that  happens  to  be  in 
the  ascendant  when  the  first  election  takes  place 
shall  secure  the  whole  bench,  and  go  far  to  se- 
cure a  preponderance  in  .perpetuity,  whatever 
parly  changes  may  afterwards  take  place. 
Would  gentlemen  for  a  moment  think  of  the 
prize  offered  to  stimulate  the  activity  of  parties. 
Four  judges  to  hold  eight  years,  eight  to  hold 
for  four  years— in  the  aggregate  forty-eight  years 
of  official  term  to  be  secured  by  one  or  the  other 
of  the  contending  parties  by  a  single  contest!  We 
elected  a  Governor  and  Lieut.  Governor  for  two 
years  each,  and  such  contests  produced  activity 
and  bitterness  enough  in  party  contests,  but  by 
this  proposition  we  offer  forty-eight  years  of 
official  <erm,  and  if  the  salary  be  $2,500 — 
$116,000  of  salary,  to  stimulate  an  unhealthy, 
unsafe  activity  in  our  great  political  parties. 
The  proposition  of  the  committee  to  elect  a  part 
of  the  judges  of  this  court  and  to  take  a  part 
from  the  supreme  court  was  liable  to  the  same 
objection.  He  hoped  that  neitner  proposition 
would  be  adoptedj  but  that  we  should  consider 
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which  of  the  two  other  propositions  before  the ! 
house  was  the  safest  and  best.  The  one  was 
the  proposition  of  the  gentleman  from  New 
York  (Mr.  O'Conor)  to  elect  the  judges  of  this 
court  in  the  several  judicial  ^districts,  so  that 
each  would  be  represented  in  that  tribunal.  And 
the  other  was  the  proposition  in  the  report  he 
(Mr.  B.)  had  submitted  that  the  judges  of  the 
supreme  court  should  sit  the  last  year  of  theit 
term  in  the  court  of  last  resort.  He  hoped  that 
one  or  the  other  of  these  propositions  would  be 
adoptedj  and  although  he  had  a  preference  for 
his  own,  he  would  not  deny  that  there  were 
strong  reasons  in  favor  of  the  proposition  of  the 
gentleman  from  New  York.  It  would  permit 
other  than  lawyers  and  law-bred  judges  to  sit 
in  that  court.  The  time  had  been  when  there 
was  an  almost  indispensable  necessity  to  have 
judges  in  that  court  who  were  not  so  much 
bound  by  technical  rules  or  influenced  by 
precedents  as  mere  lawyers  would  be.  If 
we  rome  to  elect  the  whole  judiciary  and  re- 
form proceedings  and  practice,  as  all  here  seem 
to  agree  they  should  be,  the  necessity  of  pro- 
viding for  the  election  of  laymen  to  the  court  of 
errors  will  not  exist  to  the  extent  that  it  has 
done.  It  is  assumed  that  the  people  will  elect 
to  the  judgeship  none  but  lawyers.  In  general 
perhaps  this  will  be  so,  though  no  proposition 
yet  proposes  to  limit  the  selection  to  this  class, 
and  if  the  good  sense  of  laymen  was  really  so 
important  in  one  court,  the  people  might  sup- 
pose it  to  be  so  in  others;  and  if  the  time  should 
come  when  judges  would  not  have  to  expend 
their  whole  energies  in  considering  the  technical 
modes  of  proceeding  in  order  to  obtain  justice, 
instead  ol  what  justice  and  right  really  is,  the 
good  sense  of  laymen  might  be  employed  to  some 
advantage  ppon  your  circuit  bench  and  in  your 
banc  courts,  as  well  as  in  your  court  of  appeals. 
He  apprehended  the  strongest  objection  that  ex- 
isted to  making  your  circuit  judges  of  lawyers 
and  your  erro»*  judges  of  laymen,  was  that  it 
would  promote  appeals.  The  defeated  suitor 
would  be  ever  tempted  to  appeal  from  the  de- 
cision of  the  lawyer  judges  to  the  lay  judges  of 
the  court  of  appeals.  And  that  court  might  be 
filled  with  appeals  beyond  its  capacity  to  hear 
and  decide.  He  hoped  that  one  or  the  other  of 
the  latter  propositions  would  be  adopted,  and 
we  should  not  be  thrown  upon  the  state  ticket 
system  proposed  by  the  gentleman  from  Oswego. 
The  gentleman  from  New-York  (Mr.  White) 
proposed  to  avoid  the  objection  that  one  party 
would  have  all  the  judges  of  this  court  by  an 
election  like  that  we  have  adopted  in  regard  to 
inspectors  of  elections  in  towns.  The  other  gen- 
tleman from  New- York  (Mr.  O'Conok)  had 
shown  that  this  result  would  induce  parties  to 
make  war  upon  a  part  of  their  own  ticket,  and 
make  the  contest  somewhat  like  a  Canada  race, 
where  the  lundermost  horse  is  declared  the  win- 
ner, and  where  the  jockey  quickens  the  speed 
of  his  neighbor's  pony  instead  of  his  own.  By 
the  proposition  to  elect  by  general  ticket  there 
was  no  security  for  any  thing  like  a  proper  re- 
presentation of  the  different  districts  of  the  state; 
and  by  the  proposition  of  the  committee,  it 
would  be  seen  that  while  some  districts  might 
have  two  or  three  members  in  the  court  other 


districts  might  have  none,  and  he  hoped  that 
neither  would  be  adopted. 

Mr.  NICHOLAS  said  in  settling  this  question, 
we  should  avoid  extremes.  He  desired  to  retain 
forlhe  court  of  appeals  to  some  extent  its  pres- 
ent practical  character  and  influence.  He  would 
give  it  what  has  been  called  an  infusion  of  a 
popular  spirit  by  continuing  it  somewhat  larger 
in  numbers  than  the  other  courts,  and  let  a  large 
proportion  of  its  members  be  elected  by  the  peo- 
ple, as  in  the  case  at  present  with  our  court  of 
last  resort,  and  give  the  people  an  opportunity, 
as  now,  to  select  their  judges  by  districts,  men 
they  know  personally.  And  this  view  of  the 
subject  accords,  he  believed,  with  the  opinions 
of  every  gentleman  who  has  expressed  a  wish  to 
exclude  the  supreme  court  judges  from  this  court 
of  appeals.  In  giving  to  the  court  this  impor- 
tant practical  element,  he  designed  to  prevent 
the  court  beinsr  extremely  technical.  He  could 
not  think  it  wise  to  deprive  the  court  of  the 
beneficial  influence  of  great  legal  learning  and 
judicial  experience  for  which  the  report  made 
by  the  chairman  provides,  by  requiring  four 
of  the  members  of  this  court  to  be  selected 
from  the  oldest  judges  of  the  supreme  court. 
These  four  judges  would  certainly  be  valua- 
able  members  of  the  court  of  appeals,  and  the 
only  objection  he  had  heard  to  the  court  be- 
ing thus  constituted,  arose  from  an  apprehen- 
sion that  they  rmy  act  upon  appeals  from  their 
own  decisions  when  made  in  the  supreme  court. 
He  would  obviate  this  objection  by  an  amend- 
ment to  the  report,  requiring  that  no  judge  of 
this  court  who  participated  as  a  judgde  of  the 
supreme  court  in  a  trial  of  a  cause  appealed  from 
or  brought  to  this  court  by  a  writ  of  error,  shall 
have  a  voice  on  its  final  adjudication.  It  had 
been  urged  here  to-day  that  these  oldest  judges 
might  be  the  least  competent  members  of  the 
supreme  court,  and  so  they  might  be  the  most 
able  men  in  that  court,  and,  should  these  judges 
elected  prove  to  be  inferior  men,  then  you  are 
fortunate  in  having  the  services  of  four  able  and 
experienced  men  to  counteract  the  effects  of  the 
deficiences  of  those  elected.  As  to  electing 
these  judges  by  a  general  ticket,  he  should  pre- 
fer the  district  system  proposed  by  the  report, 
because  the  judiciary  will,  in  his  opinion,  be 
much  less  exposed  to  undue  political  or  party 
influences,  than  it  would  be,  should  the  election 
be  by  a  general  ticket.  He  should  vote  against 
the  amendment,  and  hoped  the  provision  with 
such  a  restriction  as  he  suggested,  might  be 
adopted. 

Mr.  WATERBURY  doubted  some  of  the 
provisions  of  the  majority  report,  and  went  on 
to  show  wherein  he  objected  to  the  organization 
of  the  court  of  appeals  as  proposed  in  the  second 
section. 

Mr.  HOFFMAN  compared  the  original  pro- 
position of  the  committee  with  the  various  pro- 
jects to  amend  it.  Centuries  ago,  he  said,  be- 
fore the  civilization  of  the  present  day,  it  might 
have  been  well  to  give  to  the  highest  court  some 
portion  of  legislative  power,  and  make  their 
decisions  stand  as  laws  ;  but  now  he  regarded 
it  as  unnecessary,  and  it  should  be  the  duty  of 
this  court  of  last  resort  to  find  what  the  law 
was  at  the  time  the  circumstances  took  place. — 
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He  did  not  agree  with  the  gentleman  who  con 
tended  for  the  infusion  of  the  popular  element 
in  this  court,  or  that  these  judges  should  be  re- 
repr^sentatives  of  the  people  It  was  proper 
that  representatives  should  in  the  first  place 
make  the  law,  but  it  was  the  solemn  duty  of  the 
judge  and  the  court  to  find  out  the  law  wrhich 
society  had  before  established.  He  desired  that 
the  judges  of  this  court  should  not  represent  lo- 
calities. The  bench  should  rather  be  entirely 
•  free  from  local  feelings,  local  passions  and  local 
judgments  of  any  kind.  The  judges  upon  the 
bench  should  be  the  representatives  of  the  state, 
to  decide  upon  the  rules  settled  and  fixed  by  the 
state,  and  stand  unshaken  by  any  local  influ- 
ences. Where  this  court  was  made  thus  free 
from  trammels  of  local  feelings  and  passions, 
the  judicial  system  was  a  benefit  to  society,  and 
when  otherwise  it  proved  a  failure.  Jn  giving 
his  vote  on  these  various  propositions,  he  should 
vote  for  the  plan  of  the  majority  of  the  commit- 
tee, because,  though  not  unobjectionable,  it  ap- 
peared to  be  the  best  plan  submitted.  He  had 
no  friendship  lor  the  district  system,  and  there- 
fore the  manner  of  appointment  of  these  judges 
of  the  court  of  appeals  suited  him  entirely.  But 
he  was  at  a  loss  how  to  employ  them  the  year 
through,  for  he  trusted  the  business  of  the  court 
ot  appeals  would  not  occupy  them  more  than 
one-fourth  of  the  year.  He  also  examined  the 
probable  influence  of  a  desire  for  a  re-election 
on  those  judges  who  sit  in  this  court  during  the 
two  last  years  of  their  term  of  service,and  found 
in  the  plan  much  to  condemn  ;  but  as  some  plan 
must  now  be  agreed  upon,  and  as  he  could  not 
get  the  plan  he  desired,  he  should  take  the  best 
he  could  set. 

Mr.  TALLMADGE  followed  at  some  length 
concurring  mainly  in  the  view  taken  by  Mr. 
Hoffman,  [but  no  mere  sketch  can  do  justice 
to  his  remarks]. 

The  question  wras,  after  some  conversation, 
taken  on  Mr.  Mann's  amendment  to  Mr.  Hart's 
— the  former  proposing  the  election  of  a  chief 
justice  of  the  court  of  appeals,  and  it  was  lost. 

Mr.  WHITE  then  moved  his  amendment,  as 
follows  : 

"  At  the  first  election  in  pursuance  of  this  section  no 
elector  shall  vofe  for  more  than  five  persons;  and  at 
ev<  ry  ensuing  election  under  this  section,  no  elecior 
shall  vote  for  more  thnn  three  persons." 

This  amendment  was  lost. 

Mr.  MORRIS  stated  that  he  expressed  the 
opinion  the  other  day,  that  it  would  be  better  to 
elect  the  supreme  court  judges  by  general  ticket 
— lest  the  judge  elected  m  a  district  might  be 
unconsciously  perhaps,  swayed  by  the  local  feel- 
ings under  which  he  was  elected,  and  have  his 
prejudices,  political  and  otherwise,  towards 
those  in  the  district,  who  have  taken  an  active 
part  for  or  against  him  in  the  canvass.  But  he 
was  opposed  to  electing  this  court  of  last  resort 
by  general  ticket,  and  because  the  result  would 
be  that  all  of  them  would  be  of  the  same  polit- 
ical cast  or  complexion — and  the  electors  would 
have  to  vote  for  men  of  whom  they  knew  little, 
if  any  thing,  but  to  take  them  on  the  strength  of 
a  party  nomination.  Nor  was  there  any  danger 
to  be  apprehended  from  electing  them  by  dis- 
tricts— as  a  judge  elected  under  any  particular 
excitement  in  such  district,  however  much  he 


-j  might  partake  of  this  excitement,  could  scarce- 
ly carry  with  him  all  the  rest,  or  perhaps  any  of 
them.  But  a  judge  sitting  at  nisi  prius,  was 
there  alone,  and  his  opinions  and  feelings  would 
control  the  case.  He  should  therefore  vote 
against  the  proposition  to  elect  all  these  judges 
by  general  ticket 

Mr.  WARD  asked  for  such  a  division  of  the 
question  as  would  test  the  sense  of  the  Conven- 
tion directly  on  the  election  of  these  judges  by 
general  ticket. 

There  was  a  good  deal  of  conversation  here 
as  to  the  effect  of  the  amendment,  when 

Mr.  HARRIS  proposed  to  amend  so  as  to  pro- 
vide that  the  court  of  appeals  should  be  com- 
posed entirely  of  the  class  of  justices  of  the  su- 
preme court  having  the  shortest  time  to  serve. 

Mr.  JORDAN  remarked  that  the  two  propo- 
sitions were  antipodes — and  that  the  judici- 
ary committee  had  been  fortunate  enough  to 
steer  mid- way  between  them.  He  had  heard 
nothing  to  convince  him  that  this  half  and  half 
arrangement  of  the  court,  proposed  by  the  com- 
mittee, was  not  exactly  right — taking  a  moiety 
of  it  from  the  people  at  large  and  the  other 
moiety  from  the  most  experienced  class  of 
judges. 

Mr.  STOW  urged  the  importance  of  having 
the  court  of  appeals  composed  in  part  of  legal 
talent  and  bearing  and  of  commo.i  sense,  as  it 
was  called,  and  to  guard  against  having  too 
great  a  preponderance  of  the  one,  in  a  court 
where  three  might  decide  a  case,  he  would  at 
the  proper  time  move  to  amend  so  as  to  increase 
this  court  to  twelve — electing  eight  and  taking 
four  from  the  supreme  court. 

Mr.  CHATFIELD  here  obtained  the  floor 
and  moved  a  recess — which  was  agreed  to. 

AFTERNOON  SESSION. 

The  attendance  beins:  thin,  scarcely  twenty 
being  present,  Mr.  PATTERSON  moved  an 
adjournment,  and  called  for  the  ayes  and  noes — 
saying  that  he  desired  to  see  those  who  were 
here  recorded.  He  should  however,  vote  against 
his  own  motion. 

Upon  the  calling  of  the  roll,  members  came  in, 
in  sufficient  number  to  form  a  quorum.  The 
vote  on  adjourning  stood,  ayes  5,  noes  64. 

The  judiciary  report  was  then  resumed,  and 

Mr.  CHATFIELD  spoke  at  length  in  favor 
of  the  principle.of  electing  all  these  judges  of 
the  court  of  appeals  by  general  ticket.  He 
would  be  willing  to  increase  the  number  of  this 
court  to  twelve.  But  he  thought  the  force  here 
recommended,  was  as  large  (with  the  addition 
that  would  be  made  to  it  by  this  amendment,) 
as  the  people  would  justify.  And  one  reason 
why  he  favored  this  amendment  was,  that  it 
would  increase  the  judicial  iorce — adding  force 
to  the  court  of  appeals,  and  leaving  the  32 
supreme  court  judges.  As  to  the  mode  cf  selec- 
tion, he  preferred  the  general  ticket  system.  It 
was  the  only  general  court  in  this  system— for 
the  supreme  court,  instead  of  one  court,  practi- 
cally became  one  court.  The  court  of  appeals 
was  the  court  of  the  people  at  large,  and 
should  be  elected  by  the  people  at  large.  He  was 
willing,  as  a  party  man,  to  take  his  chance  in 
electing  them.  If  the  party  opposed  to  htm 
elected  them  all,  he  should  say  amen  to  it.  If  his 
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own  party  succeeded,  he  should  be  gratified. 
He  was  not  one  of  those  who  would  throw 
every  thing  valuable  to  his  party  out  of  the 
hands  of  that  party.  He  wished  it  to  be  under- 
stood, that  in  desiring  a  general  ticker,  system, 
he  had  an  eye  to  the  men  to  be  elected.  He 
had  no  concealments  on  the  subject.  He  was 
not  willing  to  concede  that  if  the  democratic 
party  should  carry  all  these  judges,  that  there- 
fore they  would  be  the  worst  men  in  the  state. 
He  put  himself  on  the  open  and  manly  ground 
in  this  matter.  He  avowed  that  in  voting  for 
this  amendment,  he  acted  on  party  considera- 
tions, and  so  did  every  body  else,  disguise  it  as 
they  might.  But  there  were  other  reasons 
which  induced  him  to  go  for  it  in  preference  to 
an  election  by  districts.  He  wanted  the  whole 
people  represented  in  this  court  of  appeals,  and 
not  mere  sections  and  localities.  If  elected  by 
the  people  at  large,  the  judge  would  know  no 
constituency  but  the  people  of  the  state.  He 
repudiated  the  idea  of  having  this  court  of  ap- 
peals a  sort  of  combination  of  bench  and  jury. 
To  place  four  laymen  and  four  lawyers  there, 
would  either  make  it  a  bench  of  lawyers — the 
laymen  deferring  to  the  opinion  of  their  asso- 
ciates— or  the  court  would  be  divided  equally, 
and  no  decision  would  be  made,  except  on  the 
principle,  that  as  neither  side  had  a  majority, 
the  proceedings  fell.  But  how  were  you  to 
begin  the  system  on  this  hypothesis?  How 
were  you  to  have  the  four  experienced  judges 
to  begin  with  ?  For  the  people  might  elect 
just  such  men  in  the  districts  as  they  elect- 
ed by  general  ticket.  Why  entrust  the  people 
in  districts  with  the  selection  of  judges,  and  not 
the  people  at  large  with  the  election  ol  the 
entire  court  of  appeals?  The  objections  to  this, 
were  in  essence  the  old  doctrine  revamped,  that 
the  people  could  not  be  safely  entrusted  with 
their  own  affairs  No  man  complained  of  the 
capacity  of  the  present  chaucelior  and  judges  of 
the  supreme  cou«t.  And  yet  they  were  party 
men.  They  owed  their  position  to  the  action 
of  a  party.  In  regard  to  Mr.  Hoffman's  idea 
of  the  qualifications  for  a  judge  of  a  court  who 
had  only  to  decide  law  questions,  Mr  C.  differed 
with  that  gentleman.  He  did  not  think  it  neces- 
sary that  these  judges  should  go  down  to  the 
circuit— for  the  elective  principle  would  secure 
fidelity  to  the  people  as  effectually  as  any  thing 
else.  Mr.  C.  closed  with  a  reply  to  Mr.  Hoff- 
man's allusions  to  the  judicial  force  in  England, 
compared  with  that  of  this  state — insisting  that 
there  were  reasons  growing  out  of  the  general 
diffusion  of  property  here,  to  account  for  the 
increased  amount  of  litigation  araon;  us. 

The,  question  was  here  taken  on  Mr.  Hart's 
proposition,  providing  for  the  election  of  all  the 
judges  of  the  court  of  appeals  by  general  ticket, 
and  it  was  lost,  ayes  24,  noes  71,  as  follows:— 

AYE^— Messrs  Allen,  BeTgen,  Bowdish,  Chamber- 
lain, Cbath'e Id, Clark,  Corne  1,  Danforth,  Forsyth,Hart, 
Hotchkiss,  Mann,  lVleNitt,0'Conor,  Perkins,  President, 
Panford,  Shaw,  Tallmadge,  Vache,  Van  Schoonhoven, 
Ward,  White,  Witbeek— v4 

NOES— Messrs  Angel.Archer,  F.  F.  Backus,  H.  Back- 
os,  Baseom,  Brown,  Bruce,  Hrundage,  Bull,  Burr,  D. 
D.  Campbell,  K.  Cxmpbell,  jr  ,  Candee,  Clyd-.  Conely, 
Cook.  Crooker  Dana,  Dodd,  Dorlnn,  Flankers,  Gard- 
iaer,  G*bhard,  Greene,  Harris,  Hairison,  Hawley,  HofF. 
m*n,  Hunter,  A.  Huntington,  E  Huntington,  Hyde, 
Jordan,  Kernan,  Kiagsley,  Kirkland,  Loomis,  McNeil, 


Miller,  Morris,  Nellis,  Nicholas,  Parish,  Patterson, 
Penninrtn,  Porter,  Powers,  Kiclimend,  Biker,  Salis- 
bury, >hfiver,  Sheldon  s-hepard,  w.  H  Spencer,  Stan- 
ton, >tet9on,  Mow,  Strong,  Swackhajner,  Tafr  T>g. 
gart,  J  J.  Taylor,  W.  Taylor,  Tutbill,  Warren,  Water- 
bury,  Wood,  Worden,  A.  Wright,  W.  B.  Vv  right,  Yaw- 
ger,  Young,  Youngs— 71. 

Mr.  HARRIS'  amendment  now  coming  up — 
Mr.  HARRIS  hoped  the  Convention  would 
pardon  him  if  in  this  case  he  violated  a  rule 
which  he  had  laid  down  for  himself,  not  to  speak 
more  than  once  to  the  same  question.  It  was 
with  some  regret  that  he  heard  the  remarks 
which  had  just  fallen  lrom  the  gentleman  from 
Otsego  (Mr.  Chatfield.)  Mr.  H.  knew  noth- 
ing which  he  admired  more  than  to  see  a  body 
of  men  like  this,  whose  situation  entitle  them 
to  influence,  and  to  take  the  lead  in  public  af- 
fairs, rising  superior  to  party  influences,  casting 
off  party  connections,  forgetting  party  interests, 
and  devoting  themselves  to  the  public  good,  ren- 
dering party  objects  subservient  to  the  public 
welfare.  He  had,  therefore,  with  some  pride 
seen  the  course  which  had  hitherto  been  taken 
by  this  Convention.  From  all  quarters  were 
heard  congratulations  that  party  lines  had  been 
disregarded,  and  that  party  interests  had  been 
forgotten,  in  our  deliberations.  It  was  with 
pain  then,  that  he  had  witnessed  the  attempt  of 
the  gentleman  from  Otsego  to  bring  party  inter- 
ests to  bear  upon  the  question  which  had  just 
been  decided.  The  result  of  that  vote  had  how- 
ever re-assured  his  faith  in  the  favorable  result 
of  the  deliberations  of  this  body.  "That  gentle- 
man had  sprung  his  party  rattle  here,  but  it  was 
to  little  effect;  and  he  was  glad  to  see  that  his 
appeal  had  failed  to  secure  a  party  vote  upon 
the  question.  But  enough  of  this.  In  regard  to 
the  court  of  appeals,  he  regarded  it  as  a  matter 
of  immense  importance  in  settling  the  organiza- 
tion of  the  judiciary  of  the  state.  He  had  little 
faith  in  the  proposition  to  elect  four  judges  of 
this  court  by  general  ticket,  as  they  must  be  if 
the  report  of  the  committee  was  adopted.  He' 
had  no  faith  that  it  would  be  adding  much  to  the 
efficiency  or  ability  of  the  court  to  pursue  that 
course.  If  we  would  have  an  efficient  court, 
which  would  maintain  the  credit  of  the  state, 
and  secure  the  confidence  of  the  people,  the 
judges  should  be  selected  from  the  most  experi- 
enced men  to  be  found  in  the  state.  It  was  his 
desire  therefore,  that  they  should  be  taken  from 
among  the  senior  judges  of  the  supreme  court. 
This  was  the  only  way  in  which  we  should  be 
be  able  to  maintain  the  character  of  the  court, 
and  secure  uniformity  in  judicial  decisions. 
He  would  have  them  chosen  from  the  different 
districts  in  the  state,  so  that  we  should  have 
each  district  represented  upon  that  bench,  and 
by  a  judge  who  was  familiar  with  the  course  of 
judicial  decisions.  As  to  the  position  of  tlie 
gentleman  from  Herkimer  (Mr.  Hoffman.)  that 
the  judges  of  this  court  of  last  resort  should 
eminently  be  the  representatives  of  the  whole 
state.  Mr.  Harris  asked  if  they  would  not  be 
the  representatives  of  the  state  just  as  much  as 
though  elected  by  general  ticket  ?  How  was  it 
now  in  reference  to  the  court  of  appeals — the 
court  for  the  correction  of  errors?  The  judges 
wer.e  elected  from  eight  separate  districts  ;  an  J 
yet  who  had  ever  heard  it  objected  to  that  court 
that  it  did  not  represent  the  entire  state,  al- 
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though  each  one  was  ejected  by  only  one-eighth 
of  the  people  of  the  slate?  We  found  this  prin- 
ciple running  through  all  our  popular  elections. 
Suppose  these  judges  were  elected  by  general 
ticket,  and  were  nominated  by  a  convention  for 
the  whole  state,  would  not  one  judge  be  selected 
from  each  of  the  several  districts  of  the  state  ? 
This  course  was  taken  in  regard  to  all  officers 
elected  by  the  state  at  large  ;  they  were  always 
distributed  throughout  the  different  parts  of  the 
state.  He  had  some  pride  in  the  composition  of 
this  highest  court,  and  desired  that  it  should  be 
made  up  of  the  most  able  judges.  To  them 
would  deference  be  paid  by  all  other  tribunals, 
and  their  adjudications  would  be  referred  to  as 
examples  by  all  the  legal  men  in  the  state. 
Their  decisions  would  alone  find  their  way  into 
our  books,  an  I  stand  as  models  for  future  judi- 
dicial  proceedings.  These  were  his  reasons  for 
desiring  to  give  to  the  court  of  appeals  a  digni- 
fied and  stable  character. 

Mr.  CHATF1ELD  replied  that  the  remarks 
he  made  were  drawn  out  by  the  frequent  allu- 
sions here  to  parties,  and  by  the  position  taken 
by  some  that  these  judges,  if  elected  by  general 
ticket,  would  be  party  judges.  He  said,  and  he 
repeated,  that  he  was  willing  to  declare  the 
grounds  of  his  action  here.  He  would  not  act 
the  hypocritical  part  of  deprecating  party  feel- 
ing, and  yet  aiming  all  the  while  to  accomplish 
party  purposes.  He  made  no  charge  upon  any 
body,  but  he  had  had  reason  to  believe  that 
there  was  a  party  who  were  exceedingly  gratifi- 
ed to  see  no  party  lines  here,  and  because  they 
were  getting  ail  the  benefit  of  this  state  of  things. 
The  gentleman  from  Albany  was  happy  to  see 
no  party  here.  Very  well.  It  might  increase 
his  chances  for  the  office  of  governor.  For  him- 
self whilst  he  had  a  place  here,  and  whilst  he 
believed  that  as  good  men  could  be  selected  from 
his  party  as  from  the  other,  he  should  act  on 
the  principle  that  duty  required  that  he  should 
make  that  selection.  He  had  yet  to  learn  that 
the  judges  in  districts  would  not  be  nominated 
and  elected  by  parties,  as  much  as  if  elected  by 
general  ticket,  or  that  the  people  at  large  could 
not  elect  as  good  judges  as  the  people  of  a  dis- 
trict In  going  for  the  general  ticket  system, 
he  did  avow  what  every  other  man  would  per- 
haps disavow,  and  yet  act  upon.  If  he  did  start 
his  party  rattle  here,  its  effect  had  been  to 
drive  one  party  with  two  exceptions  in  phalanx 
against  the  amendment — whilst  his  own  party 
divided.  On  another  occasion,  the  same  party 
went  en  masse  one  way  here.  These  facts 
showed  on  what  principle  pertain  gentlemen 
acted  here,  whatever  might  be  their  profes- 
sions. 

Mr.  BROWN  insisted  that  the  only  question 
raised  by  the  proposition  which  had  just  been 
voted  down,  was  simply  whether  this  court  of 
appeals  should  be  composed  in  part  of  justices 
of  the  supreme  court — and  if  gentlemen  suppos- 
ed any  question  of  party  politics  was  involved 
in  that,  Ihey  were  mistaken.  He  did  not  un- 
derstand it  so — nor  did  he,  in  voting  as  he  did, 
commit  himself  on  the  great  question  whether 
these  judges  were  to  be  elected  by  the  people  of 
a  district  or  by  the  state  at  large.  He  thought 
gentlemen  on  all  sides  had  seen  enough  to  know, 
that  there  was  nobody  here  to  follow  a  party 


leader.  There  might  be  a  great  many  party 
leaders  here,  but  he  doubted  whether  there  were 
any  party  followers.  He  hoped  to  lead  nobody 
but  himself,  and  should  follow  nobody  but  him- 
self. He  trusted  his  party  politics  were  as  well 
settled  and  understood  as  any  man's  here.  And 
he  trusted  his  continued  devotion  to  the  princi- 
ples of  his  whole  life,  were  not  compromised  by 
any  vote  he  had  given  here.  He  repeated  that 
no  question  was  involved  here  but  the  question 
whether  these  judges  should  be  selected  from  the 
supreme  court  bench.  The  manner  of  their  se- 
lection or  appointment  was  a  question  that  was 
still  to  come  up.  When  that  question  did  come 
up,  he  avowed  that  if  it  could  be  so  arranged 
that  these  judges  should  be  selected  in  part  from 
one  party,  and  in  part  from,  another,  he  should 
not  be  unwilling  to  see  it  done.  Nor  could  he 
object  to  any  amendment  which  he  thought 
would  improve  the  article,  and  not  wholly  de- 
range its  structure.  He  would  say  before  he 
sat  down,  that  the  report  of  the  majority  of  the 
committee  was  the  result  of  great  labor,  and  he 
might  be  allowed  to  say  that  it  was  produced  by 
an  honest  and  sincere  effort  on  the  part  of  those 
who  framed  it,  and  without  any  reference  to  the 
organization  of  parties.  He  hoped,  therefore, 
that  in  all  efforts  to  amend  it,  gentlemen  who 
submitted  propositions  would  have  reference  in 
so  doing  to  the  fact  that  by  disarranging  one 
portion  of  the  system  the  whole  would  be  affect- 
ed ;  and  he  desired  that  no  amendment  would 
be  offered  without  a  previous  examination  by 
the  mover  of  the  effect  which  his  proposition 
would  have  upon  other  portions  of  the  report. 

Mr.  PATTERSON  said  the  original  plan  of 
the  judiciary  committee  contemplated  taking 
eight  of  the  supreme  court  judges  having  the 
shortest  time  to  serve,  to  form  the  court  of  ap- 
peals. But  the  section  was  afterwards  put  in 
the  shape  in  which  it  was,  he  however  voting 
against  it.  He  then  anticipated  the  objections 
that  had  been  raised  to  it  as  well  as  the 
objections  that  there  was  no  supreme  court  here, 
or  rather  no  head  to  the  system,  and  he  propos- 
ed amendments  in  committee  to  obviate  these 
objections.  H j  should  vote  for  the  amendment, 
as  comporting  more  nearly  with  his  views,  than 
the  section  as  it  stood. 

Mr.  RICHMOND  expressed  himself  entirely 
opposed  to  any  system  which  contemplated  a 
court  of  appeals,  any  of  whom  was  to  sit  in  re- 
view of  his  own  decisions. 

Mr.  W.  TAYLOR  advocated  a  proposition 
suggested  by  Mr.  Nicholas,  contemplating  the 
election  of  eight  judges  by  the  people  at  large, 
and  selecting  four  others  from  the  supreme  court 
judges.  As  to  party  influences,  Mr.  T.  said  he 
did  not  believe  the  time  had  come  when  old 
scores  were  to  be  wiped  out,  and  when  we  were 
to  begin  anew  as  if  no  party  divisions  or  feel- 
ings had  existed.  Adopt  what  plan  we  would, 
however  much  gentlemen  might  desire  to  avoid 
party  influences  in  the  selection  of  these  high 
functionaries,  it  would  not  be  done.  Mr.T.  ex- 
pressed himself  in  favor  of  the  plan  of  the  ju- 
diciary committee,  with  the  exception  he  had 
indicated  of  an  increase  of  the  court  of  appeals. 
Mr.  NICHOLAS  said  it  was  not  his  intention 
or  desire,  in  the  suggestion  he  made,  that  these 
judges  should  be  elected  by  general  ticket.    If 
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they  were  to  be  chosen  in  that  way,  the  fewer 
there  were  of  them  the  better.  Of  all  the 
curses  that  could  befall  us,  a  political  judiciary 
would  be  the  greatest;  and  the  result  of  a  gene- 
ral ticket  system  might  be  to  inflict  upon  us  a 
political  judiciary.  An  election  by  districts 
would  not  only  give  us  a  judiciary  made  up  of 
both  parties,  but  would  tend  to  break  up  cen- 
tralization—an object  of  no  small  importance, 
as  he  regarded  it. 

Mr.  KIRKLAND  followed  at  length  in  sup- 
port of  Mr.  Harris'  propositioa — saying  that  it 
was  all- important  that  this  court  of  last  resort 
should  be  composed  of  men  of  the  highest  legal 
talent  and  learning  in  the  state. 

Mr.  HOFFMAN,  in  reference  to  the  party  al- 
lusions that  had  been  made  here,  said  that 
whilst  he  would  make  no  secret  of  being  a  party 
man,  he  would  say  that  he  believed  that  he 
could  promote  the  interest  of  his  party  most  ef- 
fectually when  he  did  what  was  entirely  right, 
and  only  then  ;  and  that  he  should  not,  here  or 
elsewhere,  attempt  to  aid  his  party  by  doing 
What  he  believed  would  do  them  the  greatest 
injury  —  and  that  was  to  yield  to  any  thing 
wrong.  Mr.  H.  went  on  at  some  length  to  op- 
pose the  amendment,  and  in  reply  to  Mr.  Kirk- 
land — urging  that  it  proposed  to  strike  out  of 
this  court  all  that  was  permanent  and  enduring 


and  to  make  it  even  less  so  than  the  present 
court  of  errors — and  to  lead  to  vacillation  and 
instability  in  its  decisions. 

The  question  was  here  taken  on  Mr.  Har- 
ris' amendment  and  it  was  rejected,  ayes  24, 
noes  76,  as  follows  : 

AYES— Messrs.  Archer,  F.  F.  Backus,  H.  Backus, 
Baker,  Bascom,  Bruce,  Burr,  Candee,  Chat  field,  Cook, 
Hodd,  Flanders,  Gardner,  Hanis,  E.  Huntington,  Kirk- 
land,  Patterson;  Penniman,  Porter,  Salisbury,  Shaver, 
J.J.  Taylor,  A  Wr  ght,  w.  B.  Wright— 24. 

NOES— Messrs.  Allen,  Angel,  Ayrault,  Bergen,  Bow- 
dish,  Brown,  Bull,  U  D  Campbell,  Clark,  Clyde, Lone- 
ly, Cornell,  Crooker,  Dana,  Danforth,  Dorlon,  For-yth, 
Gebhard,  Gruham,  Greene,  Hrrrison,  Hart,  Hawley, 
Hoffman,  Hotchkiss,  Hunt,  Hunter,  A.  Huntington, 
Hutchinson,  Hyde,  Jordan,  Kemb.'e,  Kennedy,  Kings- 
ley,  Loomis,  Mann,  McNitt,  Marvin,  Miller,  Morris, 
Nellis,  Nicholas,  O'Conor,  Perkins,  Pow  rs,  President, 
Richmond,  Kiker,  Ruggles,  5*haw,  Sheldon,  S  ei  aril, 
W.  H  Spencer,  Stanton,  Stephens,  Metson,  Stow, 
Strong,  swackhamer,  Taft,  Taeg*rt,  Tallmadge,  W. 
Taylor,  Tilden,  Townsend,  Tmhill,Van  Schoonho^en, 
Ward,  Warren,  Waterbury,  White.  Witb  ck,  Wood, 
Worden,  Yawger,  Young,  Youngs— 76 

Mr.  STETSON  moved  to  amend  by  inserting 
after  "  serve"  in  the  4th  line,  "  and  at  whose 
election  all  the  electors  of  the  state  shall  have  a 
right  to  vote." 

Mr.  SHEPARD  moved  to  adjourn.  Agreed 
to.  Adjourned  to  8  1-2  o'clock  to-morrow  mor- 
ning. 


WEDNESDAY,  AUGUST  26. 


Prayer  by  the  Rev.  Mr.  Stover. 

Mr.  TAGGART  moved  that  certain  returns 
heretofore  made  by  the  chancery  clerk  of  the 
eighth  circuit  be  taken  from  the  files  and  re- 
turned to  him  to  assist  him  in  making  other  re- 
turns called  for  by  the  Convention.     Agreed  to. 

THE  JUDICIARY. 

The  Convention  resumed  the  consideration  of 
the  report  of  the  committee  of  the  whole  on  the 
judiciary  article. 

Mr.  STETSON  withdrew  his  amendment  to 
the  second  section,  which  was  pending  on  the 
adjournment  yesterday. 

Mr.  CHATFIELI)  moved  to  strike  out  the 
second  section  down  to  and  including  the  word 
"  serve,"  in  the  fourth  line,  and  insert — '*  There 
shall  be  eight  judges  of  the  court  of  appeals, 
elected  by  the  electors  of  this  state,  who  shall 
hold  their  offices  for  eight  years." 

Mr.  A.  W.  YOUNG  opposed  this  amend- 
ment, unless  he  knew  how  the  judges  were  to 
be  elected.  He  wished  an  amendment  to  pro- 
vide for  their  election  by  single  districts. 

Mr.  PATTERSON  made  such  a  motion,  by 
striking  out  all  after  "  appeals,"  and  inserting, 
"  who  shall  be  elected  by  districts." 

Mr.  BURR  knew  not  how  these  judges  were 
to  be  employed.  He  should  be  unwilling  to  pay 
them  large  salaries  unless  there  was  employ- 
ment for  them  ;  and  he  could  not  conceive  that 
they  would  have  employment  for  all  parts  of  the 
year.  Nor  was  he  able  to  discover  why  one  of 
these  should  be  a  "  chief  justice."  He  was  de- 
mocratic  enough  to  desire  the  judges  to  be  placed 
oil  a  common  level. 


i  Mr.  TAGGART  went  into  some  explanation 
on  that  point. 

i  Mr.  CHATFIELD  called  for  the  yeas  and 
nays  on  the  amendment  to  the  amendment,  and 
they  were  ordered. 

Mr.  STOW  desired  the  election  to  be  by  four 
double  instead  of  eight  single  districts,  and  that 
the  judges  should  be  so  classified  that  the  judges 
shall  go  out  in  classes.  He,  therefore,  should 
vote  against  this  motion  for  the  present,  with 
the  hope  that  he  should  get  a  proper  amendment 
hereafter. 

Mr.  STETSON  contended  that  the  judges  of 
the  court  of  appeals  should  represent  the  eniire 
people  and  not  be  merely  the  representatives  of 
of  districts.  He  enumerated  many  local  preju- 
dices which  rni|ht  tincture  a  local  judge — such 
as  anti-masonry — as  an  objection  to  the  single 
district  system. 

Mr.  STRONG  replied  and  defended  the  single 
district  elections.  But  if  the  amendment  to  the 
amendment  was  adopted  he  knew  not  if  he  could 
vote  for  the  amendment ;  because  if  eight  judges 
were  to  be  elected  by  the  people,  it  had  been 
intimated  that  four  more  must  be  selected  from 
among  the  judges  of  the  supreme  court,  and  he 
thought  twelve  would  be  more  than  the  necessi- 
ties of  the  case  required. 

Mr.  WATERBURY  alsoopposed  the  general 
ticket  system,  for  by  it  he  might  be  called  upon 
to  vote  for  a  judge  of  whom  he  knew  nothing. 
The  people  were  more  honest  than  those  who 
assumed  to  lead  them.  Sometimes  a  man  dis- 
appointed in  obtaining  a  nomination  for  another 
office  was  provided  for  by  his  friends  by  being 
nominated  for,  an  office  for  which  he  had  no 
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qualification,  and  it  might  so  happen  that  the 
people  by  a  general  ticket  would  know  nothing 
of  his  fitness.  He  was  for  bringing  them  to  the 
people  by  whom  they  were  known. 

The  yeas  and  nays  were  then  taken  on  the 
amendment  to  the  amendment,  and  they  were 
yeas  43,  nays  61,  as  follows  : 

A  YES-Messrs  Al'en,  Archer,  Ayrault,  F.  F.  Backus, 
H  lackus  Baker,  Hascom,  Hruc1,  Brundage,  Burr, 
Uanriee,  Chamberlain,  Cook,  Crooker,  D.na,  Dodd, 
Itorlnn,  Flanders,  Gebhard,  Graham,  Harris,  Harrison, 
Hawlev,  E  Huntington,  Marvin.  Miller,  Morris,  Mch- 
olas,  Parish,  Patterson,  Penniman,  Porter,  Hhoades, 
Richmond,  Salisbury,  >haver,  &hepurd,  W  H  Spencer, 
strong,  Taajaart,  Tow  nsend,  Warren,  Waterbury,  Wor- 
deu,  A  Wright.  W   B    Wright,  Young,  Youngs— 43. 

N  >E<—  Me  srs  Angel,  Rergen,  Bovvdish.  Brown,  Bull, 
D  D  Campbell,  li  Campbell  jr  Chatfield,  CI  irk,  Clyde, 
ronely,  Cornell,  Danforth,  Gardner,  Greene,  Hart, 
Hoffman,  Hotchkiss,  Hunt,  Hunter,  A.  Huntington, 
Hmchinsoi.  Hyde,  Jordan,  Kemble,  Kennedy,  Kernan, 
Kingslev,  Kirkland,  Loomis,  Mann,  McVeil,  McNitt, 
Mellis,  Niicoil,  O'Conor,  Peikins,  Powers,  President, 
Kiker,  Haggles.  St  John,  Sanford,  Shaw,  Sheldon,  Stan- 
ton, Mephens,  Sters  »n,  Swacklnmer,  Taf  ,  J.  J.  Tay- 
lor, VV"  iaylor,  Tilden,  Tuth  II,  Vache,  Vanchoouho- 
ven,  Ward,  White,  Witbsck,  Wood,  Vawger— 61. 

So  the  amendment  to  the  amendment  was  re- 
jecfel. 

Mr.  BROWN  desired  som^  provision  to  re- 
quire  four  of  these  eight  judges  to  be  taken 
from  the  supreme  court,  and  without  that,  he 
should  vote  against  the  amendment.  But  if 
there  were  to  be  eight  elected  by  the  people  and 
four  to  be  selected  from  the  supreme  court,  the 
number  would  be  too  large. 

Mr.  HARRISON  desired  to  offer  a  substitute 
for  the  two  first  sections,  which  however  was 
not  in  order. 

Mr.  W.  TAYLOR,  to  test  the  sen?e  of  the 
Convention  as  to  the  number  of  which  the  court 
shall  consist,  and  whether  any  of  them  shall  be 
selected  from  among  the  supreme  court  judges, 
offered  the  following  amendment : 

"There  sha'l  be  a  court  of  appeals  composed  of 
twelve  judges,  of  whom  four  shall  be  selected  from  the 
class  of  judges  of  the  supreme  court  having  the  short- 
est time  to  serve,  and  eight  shall  be  elected  by  the  elect- 
ors of  the  State,"  &c. 

Mr.  MARVIN  said  if  the  court  of  appeals 
was  to  be  kept  in  session  the  year  round,  twelve 
judges  would  not  be  too  many;  but  if  the  system 
was  to  be  so  adjusted  as  to  enable  the  court  to 
dispose  of  all  its  business  in  two  or  three  months, 
he  thought  twelve  would  be  too  many. 

Mr.  PERKINS  did  not  wish  to  provide  a  sin- 
ecure for  worn  out  politicians  by  putting  eight 
of  them  on  this  bench  by  the  side  of  four  judges 
by  whom  the  business  would  be  done.  The 
court  of  appeals  would  not  be  ornamented  or 
aided  by  such  supernumaries.  He  was  opposed 
to  the  amendment.  He  could  not  conceive  that 
twelve  judges  were  required,  unless  to  perform 
circuit  duties,  which  would  tend  to  elevate  the 
circuit  courts.  He  examined  the  constitution  of 
this  court  of  appeals  in  various  aspects,  and 
said  he  preferred  a  court  to  consist  of  nine  judges 
to  be  elected  by  general  ticket,  no  person  voting 
for  more  than  six  persons. 

Mr.  H  ARRISON  thought  the  court  of  appeals 
Should  not  be  a  numerous  body.  It  should  con- 
sist of  a  few  only.  He  could  see  some  propriety 
in  having  a  popular  infusion  of  which  gentleman 
had  spoken  in  the  supreme  court;  but  not  in  the 
court  of  appeals  whose  duties  would  be  to  de- 


cide on  questions  of  law  to  come  tip  from  the 
courts  below.  Besides  the  expense  would  be 
greater  than  prudence  would  dictate.  With 
these  views  he  was  opposed  to  the  increase  of 
the  members  of  this  court  from  eight  to  twelve. 
He  thought  the  term  '<  supreme  court"  should 
be  applied  to  the  court  of  last  resort,  and  in  this 
he  differed  from  the  judiciary  committee  who 
had  applied  other  terms,  and  given  that  desig- 
nation to  another  court. 

The  yeas  and  nays  were  demanded  and  order- 
ed on  the  amendment  to  the  amendment,  and 
being  taken,  resulted  thus  :  yeas  12,  nays  95. 

Mr.  CONELY  moved  to  strike  out  a  portion 
of  the  amendment  and  insert  as  follows  :  "  At 
their  first  meeting  they  shall  determine  by  lot 
the  time  each  member  respectively  shall  serve, 
which  shall  be  from  one  to  eight  years  inclu- 
sive, and  annually  thereafter  one  shall  be  elec- 
ted every  eight  years."  Lost,  only  23  voting  in 
the  affirmative. 

Mr.  MORRIS  was  in  favor  of  the  proposition 
to  elect  eight  judges,  to  be  part  of  this  court  but 
not  the  court.  He  was  opposed  to  the  plan  of 
the  committee  because  the  number  of  supreme 
court  judges  was  too  large  in  comparison  with, 
the  other  members  of  the  court. 

The  yeas  and  nays  on  the  amendment  were 
then  taken  and  there  were  yeas  29,  nays  81,  as 
follows  : — 

AYES— Messrs.  Allen,  Bergen,  Bowdish,  Cambre- 
leng,  D.  D  Campbell,  Chatfield.  Clark,  Coueljr,  Cook, 
Cornell,  Danfortn,  Hart,  Hotchkiss,  Kennedy,  Mann, 
VIcNitt..  Viorris,  O'Conor,  Porter,  Preside.it,  Sanford, 
Shaw,  Tallmadge,  Vache,  Vanschooijhoven,Ward,  Wa- 
terbury, White,  Witbeck— -29. 

NOES— Messrs  Angel,  Archer,  Ayrault,  F.  F.  Back- 
us, H.  Backus,  Bascom,  Brown,  Bruce,  Brundage,  Bui, 
Burr,  K  Campbell,  jr  ,  Candee,  Clyde,  Crooker,  Dana, 
Dodd,  Dorlon,  Flanders,  Forsyth,  Gardner,  Gebhard, 
Graham,  Greene,  Harris,  Harrison,  Hawley,  Hoffman, 
Hunt,  Hunter,  A.  Huntinston,  E.  Huntington,  Hutchin- 
son,Hyde,  fordan,  Kemble, Kernan,  Kingsley,  Kirkland, 
Loomis,  McNeil,  Marvin,  Miller,  Nellis,  Nicholas,  Ni- 
coll,  Parish,  Patterson,  Penniman,  Perkins,  Powers, 
Richmond,  Riker,  Rugg.es,  St.  John,  Salisbury,  Shaver, 
Sheldon,  shepard,  Simmons,  W.  H.  Spencer,  Stanton, 
Stephens,  Stetson,  Stow,  Mrong,  Swackhamer,  Taft, 
Tagg.rt,  Tallmadge,  J.  J.  Taylor,  Townsend,  Tuthill, 
Warren,  Wood,  Worden,  A.  Wright,  W.  B.  Wright, 
Yawyer,  Young,  Youngs — 81. 

Mr.  STOW  offered  the  following  amendment 
to  the  second  section  : — 

There  shall  be.  a  court  of  appeals,  composed  of  twelve 
judges,  of  whom  eight  shall  be  elected,  and  four  shall 
be  selected  from  justices  of  the  suort  me  court  The 
said  eight  judges  sh*ll  be  chosen  in  districts,  for  which 
purpose  the  State  shall  be  divided  into  four  districs, 
and'  two  judges  shall  be  elected  from  each  district. 
One  of  the  judges  thus  chosen  from  each  district  at 
the  first  election  shall  hold  his  office  for  three  years, 
and  one  for  six  years,  as  shall  be  determined  by  lot,  at 
the  first  assembling  of  the  said  court  After  the  first 
election,  the  judge  elected  shall  hold  his  office  f»r  six 
years,  except  when  chosen  to  fill  a  vacancy  occasioned 
otherwise  than  by  the  expiration  of  the  term  of  ihe 
judge;  but  when  elected  to  fill  a  vacancy  thus  occa- 
sioned, i he  term  of  such  judge  shall  only  be  for  the 
unexpired  ierm  of  the  judg*  whose  place  he  shall  have 
been  chosen  to  supply.  Provision  shall  be  made  by 
law  for  designating  one  of  the  number  electe  f  as  chief 
judge,  and  foi  sel  c  ing  justices  of  the  supreme  court 
from  time  t<>  time  N  >  justice  shall  be  entitled  to  a 
vote  in  the  c»>urc  of  appeals  in  a>y  case  which  wag 
tried  or  decided  by  him  He  mayi  however,  assign  the 
r  asons  for  hi-  opinion. 

He  said  it  would  be  seen,  that  he  proposed  to 
increase  the  number  of  judges  of  the  court  of 
appeals,  that  the  judges  shall  be  elected  ia  five 
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districts  instead  of  eight,  which  would  serve  to 
diminish  the  excitement  of  an  election.  It  would 
enable  them  to  elect  half  at  the  same  time,  and 
thus  give  something  like  permanency  to  the 
bench,  avoid  the  excesses  of  party,  and  deprive 
the  judges  of  a  partizan  character.  He  thought 
it  unsafe  to  refer  a  case  to  men  who  have  heard 
the  case  in  the  court  below.  It  was  necessary 
to  guard  against  prc-conceived  opinions,  and  he 
believed  his  amendment  would  correct  these 
evils. 

Mr.  BROWN  said  a  juror  was  objected  to 
and  set  aside,  if  he  had  expressed  an  opinion  on 
a  question  of  fact  which  he  was  called  upon  to 
try ;  bui  it  was  no  objection  to  a  judge  that  he 
had  heard  a  question  of  law  below.  The  cases 
were  not  analagous,  and  the  objection  was  not 
well  taken. 

Mr.  STOW  explained,  and  replied. 

The  yeas  and  nays  were  then  demanded,  and 
ordered. 

Mr.  RUGGLES  asked  if  he  could  now  offer 
an  amendment,  to  provide  that  judges  who  have 
expressed  an  opinion  in  the  court  below,  shall 
take  no  part  in  the  decision  the  court  of  ap- 
peals ? 

Mr.  STOW  said  that  could  not  with  propriety 
be  done  in  the  court  of  appeals,  composed  of 
eight  members,  inasmuch  as  our  of  them  may 
have  acted  on  the  case  below. 

The  yeas  and  nays  were  then  taken  on  the 
amendment,  and  there  were  ayes  23,  nays  77, 
as  follows: — 

AYES— Messrs  Allen,  Archer,  Ayrault,  Bergen,  Can- 
dee,  Chaffield,  Cornell,  Dorlon.  Harris,  Marvin,  Miller, 
Morris,  Nicholas,  O'Couor,  Parish,  Patterson,  Penni- 
man,  Richmond,  W  H  Spencer,  Stow,  Waterbury, 
Wordcn,  W.  H.  Wright -23. 

NAYS— Messrs.  F.  F.  Backus,  H.  Backus,  Baker, 
Fascom,  Btown,  Bruce,  Brundage,  Bull,  Burr,  Cam- 
breleng,  D.  I).  Campbell,  R  Campbell  jr.,  Clyde,  Cone- 
ly,  Cook,  Crook^-r,  Dana,  Danforth,  Dodd,  Flanders, 
Forsyth,  Gardner,  Graham,  Greene,  Harrison,  Hart, 
Haw  cy,  Hoffmin,  HotchkUs  Hunt,  Hunter,  A.  Hunt- 
inaton,  Hutchinson.  Hyde,  Jordan,  Kemble,  Kennedy, 
Kfrnan,  Kinesley,  Kirkland  Loomis,  Mann,  McNitt, 
Neilis,  Perkins,  Porter,  Powers,  President,  Kiker, 
Buggies,  St  Jokn,  Salisbury,  Sanfoni,  Shaver,  Shaw, 
Sheldon,  Shepard,  Stanton,  Stephens,  Stetson,  Strong, 
Swackhamer,  Taft,  Taggart,  Tallmadge,  J.  J.  Taylor, 
Townsend,  Tuthill,  Van  Scho>nho  en.  Ward,  Warren, 
White,  vMtbeck,  Wood,  A.  Wright,  Yawger,  Young, 
Youngs— 77. 

Mr.  RUGGLES  controverted  the  position  that 
there  would  be  such  a  pertinacity  of  opinion  in 
the  judges  who  had  made  decisions  on  circuit,  as 
to  incapacitate  them  from  reviewing  their  opi- 
nions. He  however  moved  to  amend  so  as  to 
provide  that  "  no  member  of  the  court  of  ap- 
peals shall  have  a  vote  in  the  decision  of  any 
question  on  which  he  may  have  given  a  written 
opinion  in  the  court  below." 

Mr.  STOW  moved  to  strikeout  the  word 
"  written." 

Mr.  PERKINS  suggested  that  the  words  "  in 
a  court  at  banc"  should  be  substituted  for  the 
wor  1  "  written." 

Mr.  SIMMONS  thought  there  was  nothing  in 
the  objections  that  the  judges  had  heard  the  case 
below. 

Mr.  KIRKLAND  also  thought  that  any  judge 
would  be  willing  to  hear  the  re-argument  of  a 
case,  and  to  frame  his  judgment  according  to 
any  aew  light  that  might  be  thrown  upon  it. 


Mr.  RUGGLES  took  the  same  view,  but  said, 
as  some  minds  were  so  constituted  as  not  to  be 
able   to  throw  off  the  impressions  given   in  a 
written  opinion,  he  had  offered  this  amendment. 
Mr.  RICHMOND  could  not  discover  any  dif- 
ference in  effect  between  a  written  opinion  by  a 
judge  and  an  opinion  pronounced  and  publish- 
ed in  the  newspapers.  Both  the  known  opinions 
of  the  judge  and  a  pride  of  opinion  would  induce 
him  to  sustain  previous  views  in  either  case. 
Mr.  HARRIS  opposed  the  amendment. 
Mr.  TAGGART  opposed  both   the  amend- 
ment and  the  amendment  to  the  amendment. 

Mr.  HOFFMAN  also  opposed  the  amendment. 
The  case  of  a  juror  which  had  been  put,  was 
not  analagous  but  the  opposite.  The  juror  was 
to  determine  a  fact  and  the  judge  to  apply  the 
law,  and  a  judge  was  no  worse  a  judge  because 
his  attention  had  been  called  to  a  case  and  he 
had  been  required  to  study  it.  The  amendment 
which  proposed  to  strike  out  '"written,"  would 
invite  indolence  and  cause  appeals. 

The  yeas  and  nays  were  then  taken  on  strik- 
ing out  the  word  "  written,"  there  were  yeas  23 
nays  76. 

My.  CHATFIELD  moved  to  strike  out  the 
words  "in  the  court  below"  after  the  word 
"  opinion." 

Mr.  BASCOM  said  that  would  pretty  effectu- 
ally cure  the  giving  of  long  opinions,  (laughter.) 
The  amendment  was  lost. 
The  yeas  and  nays  were  then  taken  on  the 
amendment  and  there  were  yeas  23,  nays  83. 

Mr.  HARRIS  moved  to  amend  by  inserting 
after  the  word  "  serve,"  in  the  fourth  line  the 
words  "  the  judges  to  be  elected  shall  be  chosen 
by  districts  for  which  purpose  the  state  shall  be 
divided  into  four  districts."  He  said  four  of 
these  judges,  it  appeared,  were  to  be  elected, 
and  he  was  averse  to  an  election  by  general 
ticket. 

Mr  MORRIS  hoped  the  gentleman  would 
withdraw  his  amendment  to  allow  the  Conven- 
tion to  settle  the  number  of  which  the  court  shall 
consist. 
Mr.  HARRIS  withdrew  his  amendment. 
Mr.  MORRIS  then  moved  to  strike  out  of  the 
first  line  the  word  "eight"  and  insert  "ten," 
and  to  strike  out  from  the  second  line  the  word 
"four"  and  insert  "six."  He  said  his  object 
was  to  constitute  the  court  of  ten  members,  and 
to  make  a  majority  (six)  elective  by  the  people, 
to  give  them  a  preponderance  over  the  judges 
from  the  supreme  court ;  for  if  it  were  not  so, 
it  would  be  very  difficult  to  get  a  reversal  of  an 
opinion  pronounced  in  the  supreme  court  not- 
withstanding the  compliments  which  had  been 
paid  to  the  judges,  he  and  other  lawyers  knew 
that  there  were  judges  who  changed  an  opinion 
with  great  difficulty,  and  though  the  constitution 
which  this  Convention  would  form,  would 
doubtless  prove  of  great  benefit  to  the  commu- 
nity, it  would  not  change  the  nature  of  man. 

Mr.  NICOLL  thought  the  eight  enough  to 
dispatch  business. 

Mr.  SALISBURY  would  oppose  any  propo- 
sition which  would  increase  the  number  of  *ala- 
riei  judges.  He  could  not  suppose  that  more 
than  one-fourth  of  the  year  would  be  required 
for  the  business  of  that  court,  and  he  though! 
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the  necessary  judges  might  be  taken  from  the 
other  courts. 

Mr.  C HATFIELD  desired  an  inequality  to 

give  the  elective  judges  a  preponderance. 

Mr.  TILDEN  would  be  in  favor  of  electing  a 
portion  of  the  court  of  appeals  if  they  were 
electel  by  districts,  and  it  other  judges  to  re- 
present  the  entire  state  and  not  a  mere  locality, 
were  elected  in  some  other  way.  It  ought  not 
to  he  entirely  separated  from  nisi prius  business, 
and  hence  some  judges  should  be  taken  from  the 
circuits. 

Mr.  MORRIS  modified  his  amendment  so  as 
to  propose  to  strike  out  eight  and  insert  seven, 
and  strike  out  four  and  insert  throe. 

Mr.  BROWN  opposed  the  amendment  unless 
it  were  made  obligatory  on  all  the  judges  to  be 
present.  Again  the  number  of  judges  was  fixed 
in  reference  to  the  proposed  number  of  circuits, 
and  therefore  the  amendment  would  occasion 
derangement 

The  yeas  nnl  nays  were  taken,  and  there  were 
yeas  29,  nays  76      So  the  amendment  was  lost. 

Mr.  NICOLL  moved  to  amend  by  striking  out 
"  the  shortest  time  to  serve"  in  the  fourth  line, 
and  insert  "four  yeirs  to  serve."  His  object 
was  to  obviate  the  objection  that  if  these  judges 
were  to  sit  in  this  court  during  the  two  last 
years  of  their  term,  they  might  be  influenced  by 
a  desire  for  a  re-election;  but  if  the  judges  were 
selected  from  the  class  with  four  years  to  serve 
the  objection  would  be  obviated  and  a  great  good 
wruld  be  accomplished,  inasmuch  as  for  the 
two  last  years  of  their  term  they  would  return 
to  the  circuits  and  benefit  the  bar  by  the  expe- 
rience they  had  acquired  in  the  court  of  Ir.st 
resort. 

The  amendment  was  lost. 

Mr.  HARRIS  then  renewed  his  amendment, 
previously  withd-awn,  on  which  the  yeas  and 
nays  were  taken,  and  there  were  yeas  38,  nays 
70. 

Mr.  BROWN  moved  to  amend  by  striking  out 
'•one"  in  the  seventh  line  and  insert  l'twoj"  and 
to  strike  out  'second"  in  the  eighth  line  and  in- 
sert "four."  He  said  as  it  now  stood,  one  judge 
would  go  out  at  the  end  of  two  years,  another 
at  the  end  of  four,  another  at  the  end  of  six,  and 
another  at  the  en!  of  eight,  and  his  object  was 
to  make  it  so  that  half  should  go  out  at  the  end 
of  four  years  and  the  other  half  at  the  end  of 
eight  years.  There  might  be  a  difficuly  in  getting 
a  good  lawyer  to  give  up  his  business  and  become 
a  judge  when  he  might  only  serve  two  years. — 
This  would  only  operate  on  thoee  first  elected. 

Mr.  SIMMONS  supported  the  amendment. 

Mr  STEPHENS  thought  they  should  get  such 
a  g  »od  start  as  would  enable  the  system  to  work 
well  j  but  two  years  was  not  an  inducement  to 
good  men  to  ?o  on  the  bench. 

Mr.  MORRIS  thought  a  patriot  cculd  be  found 
to  take  tie  office  with  the  chance  of  drawing 
two  years  for  the  benefit  of  the  community,  and 
the  chance  of  drawing  eight  years  for  the  bene- 
fit of  himself.  He  thought  it  would  make  no 
difference. 

Mr.  PATTERSON  thought  the  plan  reported 
by  the  committee  better  than  the  amendment. — 
If  it  would  only  affect  the  first  election,  he  would 
not  so  much  care,  bat  it  would  affect  all  future 


elections,  as  it  provided  for  a  change  of  half  the 
body  at  one  time. 

The  amendment  was  lost. 
Mr.  TAGG ART  offered  the  following  to  come 
in  at  the  end  :  "and  no  ju  Igment,   clause,  order 
or  decision  of   the   supreme  court,  shall    be  re- 
versed without  the   concurrence  ol  at  least   five 
ju  Iges  of  the  court  of  appeals."     Lost. 
Mr.  TAGGART  then   moved  to  add—"  The 
|  said  court  of  appeals  shall   have  a  general   su- 
I  perintending  control  over  inferior  jurisdictions. 
It  shall  have  power  to  issue  writs  of  error   and 
supersedeas,  certiorari,  habeas  corpus,   man  la- 
mus,  quo   warranto,  an  1  other  remedial  writs, 
j  and  to  hear  and  determine  the  same."       Mr.  T. 
supported   his  amendment.      He   said    it  was  a 
provision  which  existed  in  many  other  constitu- 
tions of  the  states  of  the  union,    and  it  was  ne- 
cessary to  reverse  difficulties  which  would  oth- 
erwise be  found  to  exist.     The  amendment  was 
lost 

Mr.  BASCOM  moved  the  following  amend- 
ment:— 

11  A  session  of  said  court  shall  be  held  as  often  as 
once  in  two  years  in  each  of  ihe  judicial  districts  of 
the  state  " 

He  said  this  was  designed  to  obviate  the  ob- 
jection  which  had  been  made  to  the  centraliza- 
tion of  the  courts  at  Albany. 

He  called  for  the  ayes  and  nays  on  the  amend- 
ment, a.id  they  were  ordered,  and  there  were 
yeas  34,  nays  63 — so  the  amendment  lost. 

Mr.  HARRIS  moved  to  strike  out  the  word 
elected  in  the  fifth  line,  so  as  to  place  all  the 
judges  of  the  court  of  appeals,  whether  elected 
or  selected,  on  a  par  as  respects  eligibility  to  the 
station  of  chief  justice. 

Mr.  MANN  said  he  proposed  yesterday  to 
elect  a  chief  justice,  having  certain  specific  du- 
ties ;  This  seemed  to  be  a  provision  made  for  a 
distinction  merely  between  these  judges,  without 
assigning  to  the  chief  justice  any  duty. 

Mr.  HARRIS  supposed  there  must  be  a  chief 
justice  in  whose  name  process  was  to  be  tested. 
But  that  was  not  the  point.  This  court  of  ap- 
peals could  as  well  select  one  of  their  number 
to  preside  as  we  could  to  preside  heie,  and  there 
was  no  constitutional  provision  necessary  to  di- 
rect them  in  their  selection.  Indeed,  this  was 
too  small  a  matter  to  be  here  at  all,  and  he 
should  prefer  to  strike  out  the  whole  clause. 

Mr.  SIMMONS  suggested  a  provision  that  the 
Lieut.  Governor  for  the  time  being,  should  be 
chief  justice.  That  would  be  what  our  people 
were  accustomed  to,  and  would  make  the  court 
an  odd  number  as  it  should  he. 

Mr.  HARRIS  desired  to  see  a  section  provi- 
ding for  a  chief  justice.  If  such  an  one  should 
be  adopted,  we  could  then  return  to  this  and 
modify  it  accordingly. 

Mr  CHATFIELD  remarked  that  the  present 
constitution  and  every  other  in  the  union  made 
provision  for  designating  a  chief  justice,  and  he 
would  do  it  here  j  but  not  with  a  view  to  have 
a  judge  in  whose  name  process  should  be  tested. 
That  was  a  mere  fiction  or  form  now,  and  he 
trusted  we  should  adopt  no  provision  here  con- 
templating a  perpetuation  of  these  senseless 
and  useless  forms  of  practice — forms  which  it 
you  happened  to  omit  or  make  a  mistake,  you 
could  only  amend  by  paying  costs.    He  wanted 
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to  get  rid  of  this  shaving  machine.  He  wanted 
no  chief  justiec  in  whose  name  to  test  process, 
but  it  vvns  very  proper  that  there  should  be  a 
head  to  the  court,  and  he  would  designate  the 
man  in  the  constitution.  He  prtferred  to  take 
him  from  those  elected  by  the  people,  than  from 
those  who  were  to  sit  there  two  years  only. 

Mr.  PATTERSON  suggested  that  it  would 
not  do  to  have  the  Lieut.  Governor  chief  justice, 
as  he  was  to  be  president  of  the  senate,  and 
coul  1  not  preside  in  both  at  once. 

Mr.  HARRIS  amendment  was  negatived — 
ayes  50,  noes  55,  as  follows  : 

A  YES -Messrs  Al  en,  Archer,  F.  F.  Backus,  H. 
Packus,  Baker,  Bar.com,  Howdish,  Brown,  Bruce, 
Bull,  Burr,  Can  ee,  trooker,  Dana,  Dodd,  Dorlon, 
Flanders,  Gardner,  Ranis?,  Harrison.  Haw  ley,  A  Hunt- 
ington, E  Huntington,  Kembl-.  Kennedy,  Kirklnnd, 
Loomis,  Mann,  VJarvin,  Milter,  Nel  is,  Parish,  Patter- 
son, Penniman,  Porter,  Ruggles,  Salisbury,  San  fort), 
Simmons,  W  H  Spencer,  Stephens,  Strong,  Taggart, 
Tuthill,  Vache,  Waterbury,  A.  Wright,  W.  B.  Wright, 
Young— 50. 

NAVS— Messrs.  *ngel,  Ayrault,  Bergen,  Brundage, 
Cambreleng,  I)  D.  Campbell,  Chatfield,  Clark,  Clyde, 
Couely,  Cook,  Cornell,  Dnnf  rth,  Forsyth,  Gebhard, 
Greene,  Hart.  Hoffman,  Hotchkiss.  Hunt,  Hunter, 
Hutchinson,  Hyde,  Jordan,  Kernan,  Kingsley,  IVlcNut, 
Morris,  Nicholas,  iVicol  ,  O'Conor,  Perkins,  Powers, 
President  Richmond,  Riker,  St.  John,  Shaw,  Sheldon, 
Shep<rd,  St<tson,  Stow,  Taf't,  Tailmadge,  J.J  Taylor, 
W.  Taylor,  Tilden,  Townsend,  Vanschoonhoven,  Ward, 
Warren,  Wh'te,  Witbeck,  Wood,  Vawger,  Youngs — 65 

Mr.  LOOMIS  said  he  wanted  to  take  the 
sense  of  the  Convention  on  a  proposition  ;  but 
as  no  amendment  had  as  yet  succeeded,  and  as 
he  had  aided  in  defeating  every  one  of  them,  he 
expected  his  would  meet  the  same  fate.  He 
moved  to  amend  so  as  to  make  the  term  of  the 
elected  judges  of  the  court  of  appeals  four  years 
instead  of  eight.  He  regarded  the  abridgment 
of  the  term  of  office  of  our  judges  as  the  most 
valuable  refoi  m  of  any  other  in  this  article.  If 
you  elected  a  good  judge  for  four  years,  you 
could  re-elect  him.  If  a  bad  one,  four  years 
was  long  enough.  Besides,  he  did  not  want  to 
see  the  term  so  long  that  a  judge  could  not  re- 
turn to  the  ordinary  business  of  life  with  suc- 
cess. 

Mr.  TILDEN  said  if  the  four  judges  were  to 
be  elected  by  the  people  at  large  for  the  purpose 
of  infusing  a  popular  influence  into  the  court, 
he  might  vote  with  the  gentleman.  But  that 
object  would  be  fully  attained  by  having  the 
other  four  the  judges  who  were  soon  to  come 
before  the  people  again.  Believing  also  that  we 
must  rely  on  the  four  who  were  to  be  elected  at 
large  as  the  more  independent  members  of  the 
court,  and  that  they  would  be  the  ablest  lawyers 
in  the  state,  he  would  not  abridge  their  term  of 
service.  And  as  we  had  refused  to  allow  the 
judiciary  committee  to  improve  their  own  sys- 
tem, he  would  not  allow  individuals  of  them  to 
make  it  worse. 

Mr.  SIMMONS  said  it  was  a  remark  of  Mr 
Calhoun  that  the  framers  of  the  United  States 
constitution  had  made  one  wiser  than  them- 
selves. It  would  seem  that  the  Convention  so 
viewed  the  report  of  the  majority  of  the  judici- 
ary  committee.  He  had  no  fears  of  the  im- 
mense weight  of  aristocratic  learning  that  we 
should  get  upon  the  bench  by  this  long  term — 
nor  on  the  other  hand  was  he  afraid  of  having  a 
•trong  infusion  of  what  was  called  common 
sense  into  the  judiciary.    But  he  liked  to  have 


things  called  by  the  right  name.  If  gentlemen 
were  disposed  to  extend  the  jurisdiction  of  jus- 
tices courts,  have  no  higher  court  to  rule  over 
them — g  ve  them  original  jurisdiction  in  law 
and  equity.  So  be  it  But  he  woul  i  not  give 
this  court  a  high-sounding  name,  where  in  (act, 
the  disguise  being  stripped  off,  it  was  only  plain 
common  sense  justices  of  the  peace.  He  went 
for  the  report  as  it  was,  believing  that  it  was 
wiser  than  any  of  the  committee. 

Mr.  Loomis's  amendment  was  negatived,  ayes 
27,  noes  79,  as  follows: — m 

AYES — Messrs.  Archer,  F.  F  Backus  Bascom,  How- 
dish, Burr,  Chaifield,  D.tnforth,  Flanders,  Harris,  Hart, 
Hotchkiss,  Hunt,  Hut<  hinson,  l.oomis,  Minn,  Morris, 
K  ehmnnd.  St.  John,  Santord,  She  don,  W.  H  Spencer, 
Tuft,  Vache,  Waterbury,  Wood,  A.  Wright,  W.  B. 
Wright-27. 

NOfeS— Messrs.  Al'en,  Angel,  Ayrault,  H  B  ckns, 
Raker,  Bergen,  Brown,  i  ruee,  Brundage,  Hull,  Cam- 
breleng, D  I)  i  ampbell,  Candee,  Clyde,  Cnnely,  Cook, 
Cornell,  Crooker,  Pnna,  Do  d,  Dorlnn,  Forsyth,  Gard- 
ner, Gebhard,  Graham,  Greene,  Harrison,  Hawley, 
Hoffman,  Hunter,  A.  Huntingt  n,  E  Hun'ington,  Hyde, 
Jordan.  Kemble,  Kennedy,  Kernan,  Kingsley,  Kirk- 
land,  McMtt,  Marvin,  Mil  er.  \ellis,  Nicholas.  Nicoll, 
O'Conor,  Parish,  Patterson,  Penniman,  Perkins,  Por- 
ter, Powers,  President,  Hiker,  Kugules,  Salisbury, 
Shaver,  Shaw,  Siep^rd,  Simmnn«,  Stephens,  stetson, 
Stow,  Strong,  Taggart,  Tailmadge,  J  J.  Taylor,  Til 
den,  Townsend,  Tuthill,  Van  Sehoonboven,  Ward, 
Warren,  White,  Wnbeck,  Worsen,  iawger,  Young, 
Youngs— "^9. 

Mr.  ST.  JOHN  here  moved  the  previous  ques- 
tion on  the  second  section,  and  there  was  a  se- 
cond, &c. 

The  question  was  then  stated  to  be  on  Mr. 
Harrison's  amendment,  as  follows: — 

§  2  The  supreme  co<irt  of  appeals  shall  be  composed 
of  a  chief  ju  tice  and  seven  associate  judges,  who  shall 
hold  their  offices  for  eight  years.  The  rhiei  justice 
and  three  associate  judges  shall  be  elected  by  the  elec- 
tors of  the  Mate,  on  a  general  ticket . ;  and  four  asso- 
ciate judges  shill  be  selected  from  the  cIhss  of  justices 
of  the  district  court  having  the  shortest  time  to  ^erve. 
Provision  shall  be  made  by  law  for  the  selection  of 
such  justices,  fnm  time  to  time,  and  for  classifying 
thoce  elected  by  the  people,  as  that  one  shall  be  elected 
every  second  year. 

This  was  negatived  ;  and  the  second  section 
was  adopted  in  the  precise  shape  in  which  it 
was  reported  -ayes  63,  noes  43  as  follows: — 

AYE*2 — Vessrs.  Allen,  Angel,  Ayrault,  H  Backus, 
Paker,  Bowdish,  Brow,  Bruce,  »  rundage,  Bur,  Cam- 
breleng, D.  I).  Campbell,  K  Campbell  jr.,  Clyde,  Cone- 
ly,  CTOoker,  Dana,  Danfonh,  Dodd,  Dorlon,  Forsyth, 
Gar  *ner,  Gebhard,  Greene,  Harris,  Harrison  Hawley, 
Hoffman,  Hotchkiss,  Hunter,  A  Huntington,  Hutcbin- 
son,  Jordan,  KemMe,  Kernan,  Kinpsley  Loomis,  Mc- 
Nitt,  Miller,  Nellis,  Nicoll,  Powers,  Hiker,  llugg'es, 
Shaw,  Sheldon,  Stephens,  Stetson,  Taft,  J  J  >  nylor, 
W  Taylor,  Townsend,  Tuthill.  Van  Schonnhoven, 
Ward,  Warren,  White,  Witbeck,  Wood,  A.  Wright,  W. 
B.  Wright,  Yawger,  Youngs- 63 

NOES— Messrs.  Archer,  F  F.  Backus,  Bascom.  Ber- 
gen, Bull,  Candee,  Chatfield,  Clark,  Cook,  Cornell, 
Fhnders,  Hart,  Hunt,  E  Huntington,  Kennedy,  Kirk- 
land,  Mann,  Marvin,  Morris,  Nicholis,  O'Conor  Par- 
ish, Patterson,  Penniman,  Perkins,  Porter,  Pesi-'euf, 
Richmond.  wt.John,  Salisbury,  Sanford,  Shepard,  Sim- 
mons, W.  H  Spencer, ^Stow,  Strong,  Swackhnrner,  Tas- 
gart,  Tailmadge,  Vache,    Waterbury,  Worden,  Youag 

-43. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  third  section  of  the  report  of  the  judicia- 
ry committee,  as  amended  in  committee  of  the 
whole,  was  read  as  follows: — 

§  3.  There  shall  be  a  supreme  court  having  general 
jurisdiction  in  law  and  equity. 
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Mr.  MANN  proposed  to  amend,  by  adding— 
"  subject  lo  such  restrictions  and  regulations  as 
shall  be  from  time  to  time  prescribed  by  law." 
Mr.  M.  said  he  had  urged  all  that  it  was  neces- 
sary to  say,  when  he  proposed  this  amendment 
in  committee.  He  would  merely  add  now,  that 
in  creating  tribunals  of  this  character,  he  want- 
eJ  them  under  the  control  of  the  people,  either 
directly,  or  through  the  legislature. 

Mr.  NICOL  urged  that  however  necessary 
these  words  might  have  been  in  the  original  sec- 
tion, they  were  unnecessary  now,  as  the  sec- 
tion stood  amended.  It  would  be  tautology  to 
say  that  this  jurisdiction  should  be  subject  to 
legislative  control. 

Mr.  RUGGLES  differed  with  the  gentleman 
as  to  the  true  construction  of  the  section.  He 
regarded  these  words  as  unnecessary  to  give  the 
legislature  power  to  control  the  jurisdiction  of 
the  court.  He  should  vote  for  the  amendment, 
as  it  placed  the  section  in  the  shape  in  which 
it  was   before. 

Mr.  BROWN  also  urged  that  the  Convention 
should  come  back  to  the  original  section,  and 
restore  the  words  struck  out  in  committee,  with 
a  trifling  alteration.  He  suggested  that  the  sec- 
tion should  read  thus  :— 

"  There  shn  11  be  a  supreme  court  having  the  sime  ju- 
risd  ction  which  the  court,  of  chancery  and  the  supreme 
court  now  have,  subject  to  such  additions,  limitations 
and  regulations  as  may  be  prescribed  by  law." 

Mr.  O'CONOR  said  that  however  much  he 
might  be  opposed  to  the  plan  of  the  committee, 
and  whatever  doubts  he  might  entertain  of  its 
practicability,  he  thought  it  his  duty  to  do  all  he 
could  to  give  it  the  best  possible  chance  of  get- 
ting into  operation  and  effecting  the  object  of  its 
framers.  He  did  not  see  any  great  choice  be- 
tween the  section  as  proposed  to  be  amended  and 
the  original.  They  would  both  essentially  ef- 
fect the  same  object.  If  he  had  any  choice  be- 
tween them,  he  preferred  the  original  section. — 
Mr.  O'C.  went  on  to  allude  to  the  16th  section, 
which  aboiishes  the  higher  courts  down  to  and 
including  the  county  court,  as  now  organized  — 
saying  that  when  we  came  to  that  section,  he 
intended  to  strike  it  out  and  insert  a  provision  to 
the  effect  that  the  higher  courts  hereby  consti- 
tuted are  a  renewal  and  continuation  of  the  cor- 
respon  ling  courts  heretofore  existing — and  that 
all  actions  depending  in  these  courts  shall  be 
deemed  to  be  pending  in  the  corresponding  courts 
hereby  constituted.  He  explained  why  such  a 
section  should  be  inserted,  and  if  it  were,  he 
aide,!,  it  was  no  great  matter  what  the  wording 
of  this  section  was. 

Mr.  SHEPARD,  though  he  did  not  like  this 
section  as  originally  reported,  nevertheless 
thought  the  amendment  would  not  improve  it. 

Mr.  CHATFIELD  insisted  th«t  the  section 
was  right  as  it  stood — and  added,  that  he  had 
proposed  to  give  it  that  shape  because  he  thought 
the  original  section  was  too  restrictive,  and  gave 
the  legislative  power  only  to  regulate  tl:e  juris- 
diction vested  in-  the  court.  As  it  stood,  it  did 
not  confer  all  jurisdiction  on  this  court,  but  Jeit 
the  legislature  to  confer  jurisdiction  on  other 
courts. 

The  question  was  announced  to  be  on  Mr. 
Brown's  motion  to  add  to  the  section,  the  words 
'subject  to  such  restrictions,  additions  and  re- 


gulations as  may  from  time  to  time  be  prescri* 

bed  by  law." 

Mr.  SWACKHAMER  was  not  tenacious 
which  of  the  amendments  prevailed-  but  as  the 
best  legal  talent  in  this  body  thought  the  con- 
slruction  doubtful,  it  should  be  settled.  Mr.  S. 
here  went  into  a  personal  explanation.  He  al- 
luded to  the  fact  that  when,  the  other  day,  after 
the  conclusion  of  his  speech  on  this  subject,  two 
«ent.lemen  from  New- York  anl  Orange  made 
some  brief  comments  on  it,  their  remarks  were 
given  in  the  published  debates,  but  not  his 
answer — that  the  gentleman  from  Orange  (Mr. 
Brown,)  had  made  a  satisfacory  explanation,, 
but  that  the  other  gentleman  had  not  redeemed 
his  pledge  to  do  the  same — that  on  another  occa- 
sion he  was  erroneously  made  to  say  that  he 
did  not  understand  an  amendment  to  one  of  hi* 
own,  &c,  &c. 

These  remarks  drew  out  Mr.  SHEPARD,, 
and  Mr.  SWACKHAMER  replied. 

Mr.  MORRIS'  amendment  was  negatived. 

Mr.  Brown's  now  coming  up,  Mr.  O'CONOR 
raised  the  question  whether  his  own  amendment 
in  regard  to  county  courts  as  modified  by  Mr. 
Stephens,  did  not  take  precedence — having  been. 
offered  in  committee  of  the  whole. 

The  PRESIDENT  so  ruled. 

The  proposition  referred  to,  providing  for 
president  judges  of  county  courts,  with  original 
jurisdiction  (as  heretofore  published)  was  theft 
read,  and 

Mr.  O'CONOR  urged  some  additional  reasons 
to  those  heretofore  given,  in  favor  of  some  kind 
of  county  court  with  original  jurisdiction  be- 
tween party  and  party.  The  common  pleas  of 
the  city  and  county  of  New  York  particularly 
was  one  of  great  importance,  and  one  in  great 
favor  there.  And  it  was  essential  before  pass- 
ing upon  the  question  of  the  supreme  court,  that 
we  should  know  whether  there  were  to  be  coun- 
ty courts,  and  what  their  character. 

Mr.  LOOMIS  thought  it  quite  as  important 
to  know  first  what  kind  of  a  supreme  court  we 
were  to  have,  as  that  would  materially  affect 
the  question  of  county  courts.  He  hoped  the 
Convention  would  take  up  these  courts  as  we 
had  begun,  and  in  the  order  in  which  they  were 
presented  in  this  report.  To  be  skipping  about 
from  one  court  to  the  other  would  produce  con- 
fusion and  delay.  For  one,  he  should  vote  a- 
gainst  any  kind  of  county  court  in  this  stage  of 
our  proceedings,  and  in  this  place. 

Mr.  RICHMOND  urged  that  if  we  had  county 
courts,  we  did  not  want  thirty-two  supreme 
court  judges — and  that  hence  this  county  court 
question  should  be  first  settled. 

Mr.  VAN  SCHOONHOVEN  insisted  that  the 
number  of  judges  of  the  supreme  court  was  not 
involved  in  this  section.  It  related  simply  to 
the  jurisdiction  of  that  court,  and  should  not  be 
mixed  up  with  any  o  her  question. 

Mr.  MARVIN  concurred  in  this  view  o£  the 
question,  and  suggested  that  we  should  take  up 
the  4th  section,  and  nave  a  direct  vote  on  redu- 
cing the  number  of  judges  from  32  to  16,  with  a 
view  of  following  up  that  motion,  should  it  pre- 
vail, with  another  for  county  courts. 

Mr.  BROWN:  Why  not  first  settle  the  3rd 
section  ? 

Mr-  MAEVJN  >  Certainly,  i£  that  ha*  not 
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been  done.  His  idea  was  that  if  we  determined 
to  have  32  judges  of  the  supreme  court,  the 
county  courts  misjht  be  regarded  as  gone.  (A 
voice  "  I  don't  think  so.")  At  any  rate  there 
would  be  no  county  court  that  any  of  us  would 
care  very  much  about. 

Mr.  TILDEN  insisted  that  we  could  not  de- 
termine  the  proper  number  of  the  supreme 
court,  until  we  knew  what  force  there  was  to 
be  in  the  supreme  court. 

Mr.  BROWN  insisted  that  this  third  section 
had  nothing  to  do  either  with  county  courts  or 
with  the  number  of  judges  of  the  supreme  court. 
It  merely  settled  the  jurisdiction  of  that  court. 

Mr.  TILDEN  was  not  tenacious  as  to  the  or- 
der of  proceeding,  except  in  the  particular  we 
had  mentioned. 

Mr.  STEPHENS  explained  the  reasons  why 
he  offered  this  proposition — originally,  and  said 
that  as  it  was  likely  to  lead  to  embarrassment, 
if  passed  now,  he  would  prefer,  so  far  as  he  had 
any  contiol  over  it,  to  withdraw  it. 

Mr.  CAMBBELENG  thought  the  proposition 
incongruous  here.  He  regarded  it  as  a  mere 
substitute  of  a  president  judge  for  a  supreme 
court  judge  in  holding  county  courts.  For  one, 
he  preferred  the  supreme  judge  to  the  President 
judge — and  he  could  have  some  kind  of  local 
court  to  discharge  local  duties.  Under  such  a 
plan,  one  pppeal  would  le  saved.  Hence  he 
would  adhere  to  the  report  of  the  judiciary  com- 
mittee — first  settling  the  third  section  and  then 
the  4th. 


Mr.  MARVIN  denied  thatthere  would  beany 
more  appeals — under  the  system  of  president 
judges  than  under  this  system — an  1 

This  led  to  some  conversation  between  Messrs. 
CAMBELENG,  MARVIN,  LOOMIS,  JOR- 
DAN and  CHATFIELD. 

Mr.  HOFFMAN  urged  the  necessity  of  coun- 
ty courts  with  original  and  appellate  jurisdiction, 
and  the  importance  of  establishing  them  in  the 
constitution,  instead  of  leaving  it  to  legislation. 
He  however  opposed  district  county  courts,  with 
president  judges.  His  plan  was  to  have  one 
judge  in  each  county,  who  should  be  surrogate, 
to  fix  the  minimum  compensation  so  as  to  se- 
cure a  good  one — and  then  allow  the  laiger 
counties  to  have  one  or  more  additional  judges, 
whose  minimum  compensation  would  also  be 
fixed — and  then  leave  the  legislature  to  confer 
jurisdiction.  But  he  would  vote  against  any 
proposit'on  for  county  courts  in  this  place. 

Mr.  SIMMONS  gave  his  views*  on  the  ques- 
tion of  county  courts — which  he  regarded  as  es- 
sential in  some  shape 

Mr.  W.  TAYLOR  followed,  indicating  an 
amendment  he  intended  to  offer  at  the  proper 
time,  designed  to  leave  it  to  the  legislature,  af- 
ter a  trial  of  the  new  system,  to  confer  certain 
jurisdiction  on  the  county  courts. 

After  some  further  conversation, 

Mr.  STRONG  gave  notice  of  a  motion  to  re- 
consider the  section  establishing  the  court  of 
appeals. 

Adjourned  to  8|  o'clock  to-morrow  morning. 


THURSDAY,  AUGUST  27. 


Prayer  by  the  Rev.  Mr.  Stover. 

Mr.  A.  W.  YOUNG  presented  the  petitidn  of 
females  of  Covington,  Wyoming  county,  in  fa- 
vor of  woman's  rights.  Referred  to  the  com- 
mittee of  the  whole  having  in  charge  the  re- 
port of  committee  number  eleven. 

Mr.  DUBOIS  presented  the  petition  of  inhab- 
itants of  LaGrange,  Dutchess  county,  against 
the  establishment  of  free  schools.     Referred. 

The  PRESIDENT  laid  before  the  Conven- 
tion a  report  from  the  clerk  of  the  seventh  chan- 
cery circuit  in  answer  to  a  resolution  of  the 
Convention.     Laid  on  the  table. 

The  PRESIDENT  also  presented  a  commu- 
nication from  an  association  of  teachers  in  Con- 
vention at  Utica,  against  any  diversion  of  the 
literature  fund.  Referred  to  the  appropriate 
committee  of  the  whole. 

Mr.  CHAMBERLAIN  offered  the  following 
resolution  which  was  agreed  to: — 

Besolved,  That  the  Comptroller  report  to  this  Con- 
vention a  s<atem<'nt  in  detail  showing  the  amount  <  f 
State  stocks  outstanding  on  the  first  day  of  ;»eptember, 
1846;  for  what  purposes  it  was  issued,  and  when  paya- 
ble ;  that  for  canal  purposes  in  one  column  and  that  for 
all  other  purposes  in  a  no'  beT  column  Alo,  the  a- 
moimt  of  funds  belonging  to  th.'Sf-te  available  and  un- 
available, separately  sta'ed,  and  th  •  sources  from 
whi«  h  it  was  derive »,  and  the  purposes  to  which  it  is 
applicable  Also  bis  opinion  when  the  unavailable 
portion  may  be  realized. 

THE  JUDICIARY. 

Mr.  MANN  moved  a  reconsideration  of  the 


vote  taken  yesterday  on  his  amendment  to  the 
third  section  of  the  judiciary  report. 

There  were  no  objections  and  it  was  taken  up. 

The  amendment  was  to  add  the  words  "  sub- 
ject to  such  restrictions  and  regulations  as  shall 
from  time  to  time  be  prescribed  by  law,"  to  the 
section  providing  for  a  supreme  court. 

Mr.  WHITE  called  for  the  ayes  and  nays  and 
they  were  ordered. 

Some  explanations  were  gone  into  between 
Messrs.  BROWN,  HUNT,  O'CONOR,  MANN 
and  TOWNSEND. 

Mr.  WHITE  then  withdrew  the  call  for  the 
ayes  and  nays,  and  the  reconsideration  was 
agreed  to. 

Mr.  NICHOLAS  asked  and  obtained  unani- 
mous consent  to  change  the  record  of  his  vote 
on  agreeing  to  the  second  section  yesterday,  and 
he  voted  "  no." 

The  Convention  resumed  the  consideration  of 
the  judiciary  report.  The  proposition  in  i  ela- 
tion to  county  courts  presented  yesterday,  was 
withdrawn. 

Mr.  BROWN  offered  an  amendment  as  an  ad- 
dition  to  the  3d  section  creating  a  supreme  court 
in  the  words  following  :  "  Subject  to  such  ad- 
ditions,  limitations  and  regulations  as  may  be 
provided  by  law." 

Mr.  CHATFIELD  opposed  the  amendment 
oil  the  ground  that  it  would  leave  it  in  the  powe> 
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of  the  legislature  to  sever  the  Jurisdiction  of 
law  and  equity. 

Mr.  BROWN  replied  and  contended  that  the 
amendment  would  not  produce  such  a  result. 
The  legislature  could  not  separate  the  jurisdic- 
tions, inasmuch  as  no  place  could  be  found  for 
equity  jurisdiction  if  the  legislature  even  could 
separate  it  from  the  courts  of  law. 

Mr.  CHATFIELD  >-.<i*H  ■><  ointof  order  but 
after  some  consi'— "  ission  it  was  found 

that  he  was  mistaken  «.      '..?.  the  terms  of   the 
amendment. 

Mr.  RUGGLES  said  the  objection  of  the  gen- 
tleman from  Otsego,  to  the  amendment  of  the 
gentleman  from  Orange,  applied  witn  equal 
force  to  the  section  as  it  stands,  wi.'ch  form  the 
gentleman  from  Otsego  desired  to  preserve.  He 
urged  the  amendmeii'  of  Mr.  Brown.  There 
was  nothing  in  the  section  as  it  stands  to  limit 
the  equity  jurisdiction  of  the  supreme  court. — 
He  desired  the  amendment  to  prevail,  because  he 
thought  there  was  much  chancery  business  whicr 
ouyht  to  be  done  somewL  ^e  eise — for  instance 
in  the  surrogates'  courts,  ..'.'•re  it  would  be 
done  for  less  than  half  the  expanse"  li;  now~^>ti. 
He  alluded  to  the  s-ales  of  infants'  estates,  &c, 
which  could  not  be  changed  without  such  an 
amendment. 

Mr.  SIMMONS  never  would  agree  to  a  con- 
stitution which  gave  to  the  legislature  the  con- 
trol of  the  judiciary,  under  the  honeyed  name 
of  ''regulation."  He  also  strongly  objected  to 
the  proposition  to  give  the  legislature  the  power 
to  ** limit"  the  judiciary.  He  thought  the  gen- 
tleman from  Dutchess  (Mr.  Ruggles)  had  not 
as  General  Jackson  would  say,  '' reflected  on 
this  with  his  usual  sagacity."  If  such  power 
were  to  be  given  to  the  legislature,  they  might 
hew  away,  little  by  little j  the  gre^t  remedial 
power  of  a  court  of  judicature.  They  might, 
limit  and  restrict  individual  rights  in  this  way. 
He  had  no  doubt  that  the  legislature  would  have 
the  right  to  regulate  the  proceedings,  forms  and 
pleadings  of  the  court  under  the  section  as  it 
came  from  the  committee  of  the  whole;  further 
than  this  he  would  not  go  He  would  vote  for 
no  provision  which  would  not  give  the  supreme 
court  a  voice  in  deciding  upon  the  laws,  and  to 
determine  whether  an  individual's  rights  had 
not  been  violated  by  the  laws  of  the  legislature. 
Nor  would  he  allow  the  legislature  to  erect  a 
shunpike  to  drive  suitors  into  the  court  of  ap- 
peals. 

Mr.  VAN  SCHOONHOVEN  would  prescribe 
and  define  the  power  which  the  legislature  might 
have  over  the  jurisdiction  of  the  court.  The 
word  "general"  in  the  section  as  at  present, 
would  give  an  almost  tyrannical  power  to  the  su- 
preme  court.  He  proceeded  to  illustrate  his 
views  at  some  length. 

Mr.  BASCOM  would  restrict  the  court  in  its 
,  equity  powers  by  some  provisions  of  law,  giv- 
ing the  legislature  power  to  extend  it  when  de- 
manded by  the  people.  He  proposed  the  follow- 
ing as  an  amendment  to  the  amendment  of  Mr. 
Brown  : 

&  3.  There  shill  be  a  supreme  court,  h  ring  general 
common  law  jurisdiction,  and  such  special  equity  ju- 
risdiction as  shall  be  enumerated  and  prescribed  by 

Mr.  JORDAN  said  the  gentleman  last  up  (Mr. 


Bascom,)  had  proposed  the  introduction  of  a 
principle  which  he  believed  had  not  been  con- 
templated, and  could  not  receive  the  support  of 
any  other  gentleman.  It  was  simply  to  lock  up 
the  jurisdiction  of  equity  to  be  doled  out  piece 
meal  by  the  legislature  from  time  to  time  as  they 
might  think  proper.  He  had  referred  to  the  ex- 
ample ot  Massachusetts,  where  he  (Mr.  J.)  be- 
lieved there  had  been  constant  complaint  against, 
and  a  continued  struggle  to  rid  themselves  of 
that  feature  of  their  government.  Now  to  come 
to  the  question  :  There  were  two  classes  of  ob- 
jectors, one  who  would  not  have  the  constitu- 
tion fix  the  jurisdiction  by  any  means,  and  an- 
other who  would  not  leave  it  with  the  legisla- 
ture, or  suffer  them  to  have  anything  to  do  with 
it  at  all.  Between  the  two  it  was  impossible 
to  find  any  middle  ground.  He  (Mr.  J.)  sup- 
posed the  sole  object  w*s  to  vest  in  the  supreme 
court  the  same  jurisdiction  as  the  supreme  court 
and  the  court  of  chancery  had  possessed,  and  to 
put  it  as  much  and  no  more  in  the  power  of  the 
legislature  as  it  had  been  heretofore-  He  sup- 
posed it  would  be  so  as  the  section  stood,  at  first, 
but  to   obviate  all   difficulty    and  question,  the 

nendment  offered  by  the  gentleman  from  Or- 
an^3  (Mr.  Bascom,)  might  be  beneficial  and  he 
should  support  it  by  his  vote.  The  supreme 
court  and  court  of  chancery  had  been  created 
by  a  colonial  statute  ;  they  were  recognized  in 
the  former  constitutions  as  existing  and  as  hav- 
ing an  established  jurisdiction,  such  as  was  pro- 
posed by  the  king's  bench  and  chancery  in  Eng- 
land. They  had  always  been  subject  to  the 
control  of  the  legislature  and  he  supposed  ought 
to  be  to  a  certain  extent.  The  legislature  had 
altered  the  jurisdiction  of  the  supreme  court  by 
extending  that  of  the  justices,  they  had  altered 
the  jurisdiction  of  the  court  of  chancery  by  giv- 
ing it  new  powers.  They  never  had  abused  le- 
gislative power  in  this  respect,  and  he  had  no 
fears  they  ever  would. 

Mr.  HARRIS  wished  to  make  an  observation 
in  regard  to  this  debate.  He  was  not  generally 
in  favor  of  the  application  of  the  previous  ques- 
tion and  had  not  voted  for  it  during  the  session, 
but  he  now  appealed  to  the  Convention  if  they 
were  not  here  prepared  to  vote  upon  this  ques- 
tion. The  remarks  which  had  been  made  upon 
this  question  were  very  pertinent,  and  he  had 
listened  to  them  with  some  degree  of  interest, 
but  he  believed  if  the  roll  should  be  called, 
there  would  not  be  found  ten  gentlemen  who 
had  attended  to  the  remarks  just  made  by  the 
gentleman  from  Columbia.  Then  why  should 
not  the  question  be  brought  to  a  vote?  We  were 
constantly  reminded  by  the  people  that  our  time 
is  valuable,  and  that  we  should  as  fast  as  possi- 
ble progress  with  our  business. 

Mr.  SIMMONS  was  very  much  obliged  to 
gentlemen  of  this  Convention  for  their  lectures, 
but  when  he  wished  to  go  to  school  he  should 
choose  his  instructor.  He  supposed  they  were 
not  to  vote  blindfolded  on  these  important  ques- 
tions, because  somebody — or  some  newspaper — 
out  of  doors,  that  knew  nothing  about  it,  thought 
they  talked  a  good  deal.  He  should  avail  h it- 
self of  his  right  to  speak  as  long  and  as  often 
as  he  thought  proper,  without  abusing  the  pa- 
tience of  the  Convention.  He  then  entered  in- 
to an  argument  in  opposition  to  the  amendment. 
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Mr.  HAWLEY  said  he  rose  for  the  purpose 
of  making  a  motion  which  in  his  limited  expe- 
rience in  deliberative  assemblies  he  had  never 
before  felt  it  his  duty  to  make.  He  had  always 
been  opposed  to  the  application  of  the  previous 
question  in  ordinary  cases,  and  had  generally 
voted  against  it  He  would  not  now  resort  to 
it,  were  it  not  that  he  believed  that  the  progress 
of  business  demanded  it,  It  could  not  have  es- 
caped the  notice  of  the  Convention  or  of  the 
people  throughout  the  state,  that  that  there  is  a 
elass  of  members  here  who  can  talk  from  Janu- 
ary to  January  on  any  and  every  question,  or 
when  there  was  no  question  legitimately  under 
consideration.  Indeed  it  appeared  that  they 
could  talk  longer  and  waste  more  time  in  speak- 
ing to  just  no  question  at  all,  than  when  con- 
fined to  a  particular  point  at  issue.  He  believed 
that  the  working  portion  of  the  Convention 
were,  and  had  been  for  some  time  past,  ready 
to  vote  on  this  question,  and  wished  no  more 
time  spent  in  useless  debate.  He  spoke  as  he 
felt  on  this  subject;  and  he  would  not  follow 
the  example  of  his  learned  friend  from  Albany, 
(.Mr.  Harris)  by  ever  alluding  to  this  abuse  in 
complimentary  language.  Neither  did  he  wish 
to  treat  the  gentlemen  with  disrespect.  But 
when  gentlemen  rise  here  in  the  very  teeth  of 
the  decided  disapprobation  of  a  large  majority 
of  the  Convention,  consume  its  valuable  time, 
object  to  being  "lectured"  therefor,  and  declare 
that  they  will  "choose  their  own  school  master," 
he  held  it  to  be  treating  the  business  portion  of 
the  Convention  with  marked  contempt.  Mr.  H. 
said  he  arose  to  make  a  motion  to  advance  the 
business  of  the  Convention — to  hut  band  the 
smal  portion  of  time  sti/1  left  to  do  the  business 
for  which  it  assembled,  and  to  prevent,  it' possi- 
ble, at  this  late  day  of  the  session,  the  Conven- 
tion  from  stultifying  itself  for  want  of  time  to 
perform  its  duties.  He  moved  the  previous 
qu  stion  on  the  section  under  consideration. 

The  demand  for  the  previous  question  was  se- 
conded. 62  to  9,  and  the  main  question  was 
ordered  to  be  now  put. 

The  yeas  and  nays  were  ordered  on  the  a* 
men  Iment  of  Mr,  Brows  to  restore  the  section 
as  pxiuted  with  the  amendment  given  above — 
and  being  taken,  there  were  ayes  38,  naj  s  63,  as 
follows  : — 

A  YES—  Messrs.  Allen,  Angel,  Anranlt,  Baker,  Ber- 
gen, Brown,  Brundage,  Crooker,  Cuddeback  Dana, 
Dorlon,  Dubois,  Gardner,  Graham,  Greene,  Hawley, 
Hun  er,  A.  Hi. ntingion,  Hutchinson,  Jordan,  Kemble, 
Loomis,  Mann,  Murphy,  i\ell  s,  Nieoll,  Patterson, 
Powers,  K hordes,  Ruggles,  Stephensi  Swackhamer,  J. 
J  Taylor,  W.  Taylor,  Tuthill,  VanSehooiihoven,  War- 
ren, W.  B    Wright— 38. 

NOES— Messrs.  Archer,  F.  F.  Backus,  Bascom,  Bow- 
dish,  Bruce,  Bull,  Cambreleng,  D  D.  Campbell,  R. 
Campbell,  jr  ,  <:andee,  (Jhatheid,  Clark,  Clyde,  Cone 
ly,  Cook,  Cornell,  Danforth,  Dodd,  Flanders,  Forsyth, 
Gebhard,  Harris,  Harrison,  Han.  Hoffman,  Hotchkiss, 
Hnut,  E  Huntington,  Hyde,  Kingsley,  Kirklan  I,  Mil- 
W,  MorrW,  Nicholas  O'Conor,  Parish,  Penniman, 
Porter,  President,  Kchmond,  Biker,  St.  John,  5-anford, 
Shaw,  Sheldon,  i^hepard,  Simmons,  E  Spencer,  Y ••".  H. 
Spencer,  Manton,  Metson,  Stow,  Strong,  Taft,  Tag- 
gart.Tallmadge,  Towns^nd,  Vache,  Ward,  Waterbury, 
White,  Wilhrd,  Witbeck,  Wood,  A.  Wright,  Vawgtr, 
Young,  Youngs — 68. 

The  amendment  nest  in  order  was  that  offer- 
ed by  Mr.  Bascom. 
!£r.  WARD  called  for  the  yeas  and  nay  ,  a*  d 


they  were  ordered,  and  there  were  yeas  10,noes 
100. 

Mr.  MANN'S  amendment,  heretofore  with- 
drawn, was  then  voted  upon  and  negatived — 
43  voting  in  the  affirmative  and  54  in  the  nega- 
tive. 

The  PRESIDENT  then  announced  the  ques- 
tion to  be  on  concurring  with  the  report  of  the 
committee  of  the  whole  in  its  amendment  of  the 
3d  section,  which  now  stands  thus: 

"  There  shall  be  a  supreme  court  having  general  ju- 
risdiction in  law  and  equity  " 

Mr.  KENNEDY  called  for  the  yeas  and  nays 
and  there  were  yeas  96,  nays  14  : 

NOES — Messrs.  Bascom,  Bergen, Bull, Gardner,  Mann, 
Marvin,  Murphy,  >hepari,  simmuns,  Stow,  JSwac*- 
hamer,  Taggan,  Tuthill,  Worden. 

Mr.  JORDAN  moved  the  following  as  an  ad- 
ditional section : 

§  4.  The  legislature  shall  have  the  same  power  to  al- 
ter and  regulate  the  jurisdiction  in  law  and  in  equity, 
as  they  have  heretofore  possessed. 

This  section,  he  said,  wrould  place  the  juris- 
diction over  infants,  drunkards,  insane  persons, 
Sec,  which  the  legislature  had  heretofore  exer- 
cised. It  was  not  subject  to  the  objections  urged 
to  Mr.  Brown's  amendment,  not  being  so  gen- 
eral and  extensive  in  its  terms. 

Mr.  CHATFIELD  made  some  remarks  on 
the  observations  of  Mr.  Hawley  [who  was  not 
now  present]  with  which  that  gentleman  pre- 
faced his  motion  for  the  previous  question.  He 
asked  what  that  gentleman  had  ever  done  to  au- 
thorize him  to  call  himself  a  "working  mem- 
ber?" What  amendment  had  he  ever  proposed 
— what  part  had  he  ever  taken  in  the  business 
of  the  Convention  to  justify  him  in  lecturing 
gentlemen  on  this  floor?  He  chaiacterized  Mr. 
Hawley's  remarks  as  impudent,  and  proceeded 
in  that  strain  for  some  time,  concluding  by  of- 
fering the  following  amendment — saying  thot  he 
should  vote  against  it: — 

11  But  proceedings  in  law  and  equity  shall  not  be  se- 
para  ed  as  distinct  jurisdictions,  to  be  administered 
by  different  judges,  but  provision  shall  be  made  by 
law  for  blending  them  in  a  common  system  of  plead- 
ings, proofs  and  practice,  as  far  as  shall  be  consistent 
with  the  ends  of  justice  " 

Mr.  JORDAN  said  if  the  Convention  was  dis- 
posed to  fix  the  jurisdiction  of  this  court  by  an 
iron  rule  which  coujd  not  be  changed,  he  had  no 
objection.     He  withdrew  his  proposition. 

Mr.  O'CONOR  offered  the  following  as  sec- 
tions 4  and  5  : 

$4  There  shall  be  in  each  county  a  court  of  com- 
mon pleas  and  a  court  of  general  sessions  of  the  peace; 
aii'l  one  or  more  county  judges  as  may  be  prescribed  by 
law. 

$5.  The  Stne  ?hall  be  divided  into  a  convenient 
numbei  of  districts,  subject  to  alteration  by  taw,  as 
•  he  pub  ic  good  may  require;  for  e-ich  of  which  dis- 
tricts there  shall  be  one  or  more  president  judges,  to 
hold  their  offices  for  eight  years,  who  shall  be  author- 
ized to  hold  their  county  courts  in  the  several  counties 
of  their  districts  as  may  be  prescribed  by  law. 

Mr.  BASCOM  moved  the  following  as  an  a- 
mendment : 

There  shtJl  be  a  court  of  common  pleas  with  such 
power  and  jurisdiction  as  shall  be  prescribed  by  law. 

One  of  the  j  dges  thereof  shall  be  elected  in  •  ;  cb  of 
the  counties  oi  the  state  entitled  by  its  number  of  in- 
habitants to  a  member  of  Assembly 

The  state  shall  be  divided  into  judicial  districts  so  as 
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to  embrace  as  near  as  may  be,  five  of  the  counties  en- 
titled to  elect  a  judge  of  said  court 

Trier;  shall  be  a  circuit  >es  ion  of  the  said  court  by 
one  of  the  judyes  thereof  in  each,  of  the  counties,  if  a 
judicial  disirict  shall  seem  proper. 

J  here  shall  be  bone  sessions  of  the  said  court  by  four 
judges  thereof  in  the  s^venl  counties  of  the  district, 
as  oiten  as  the  ju<  ges  thereof  shall  deem  proper 

An  ap  eai  shall  be  from  the  deeisim  o1  the  four  judg- 
es in  banc  to  the  court  of  appea  s ;  but  the  party  ap- 
pealing shall  recover  no  costs  upon  his  appeal 

For  the  trial  ami  decision  of  criminal  causes  there 
shall  be  associated  with  the  judge  of  the  common  pleas 
the  surrogate  of  the  county  and  one  justice  of  the  pea-  e 
of  the  county,  or  in  the  absence  of  the  surrogate  two 
justices  of  the  peace. 

The  Governor  may  dettfil  judges  for  judicial  service 
from  any  of  the  judicial  cist  icls  to  any  other  district. 

Mr.  KIRKLAND  offered  the  following  as  an 
amendment  to  Mr.  Bascom's  amendment: 

There  shall  in  e*eh  county  be  a  county  court,  which 
shnll  have  the  jurisdiction  now  existing  in  the  county 
courts,  subject  to  modification  and  alteration  by  law, 
and  a  so  such  equity  and  other  jurisdicti  n  as  may  be 
conferred  by  law. 

1 1  the  firs.i  judicial  district,  to  be  composed  of  the 
city  and  county  of  New  York,  there  shall  be  four  dis- 
trict judges  of  the  county  cou it— each  of  them  shall 
alone  hold  county  courts  in  said  districts  for  the  trial 
and  disposition  of  civil  cases.  In  criminal  cases  two 
of  the  a  derrnen  of  the  city  of  New  York  shall  be  as- 
sociated with  any  one  of  *aid  judges. 

In  each  of  he  ott'er  judicial  districts,  of  which  there 
shall  be  s*  yen  to  he  estabi  hed  by  law,  ihere  shall  be 
a  district  judge  of  the  county  court;  he  shall  alone 
h  »ld  courts  for  the  trial  and  disposition  of  civil  cases 
in  each  county  in  hisdistrict  in  crimirul  cases  the 
two  county  judges  shall  be  associated  with  him.  The 
term   of  office  of  said  judges  shall  be  eight  years. 

The  district  judges  oi"  one  district  may  hold  courts 
in  any  other  district,  and  sh  til  do  so  when  required  by 
law;  and  *aid  oistri  t  judges  maybe  authorized  by  law 
to  hold  circu  t  courts. 

There  shall  in  each  county  be  a  first  judge  and  an  as- 
sociate j  idge;  they  s-hall  be  elected  by  qualified  elec- 
tors of  such  county,  and  shall  hold  their  otiic.es  for 
four  years. 

The  first  judge  shall  have  and  exercise  the  powers 
find  duties  of  surrogate  in  his  county.  Each  of  said 
county  ju 'ges  shall  also  have  and  exercise  such  other 
powers  and  jurisdiction  as  may  be  conferred  by  law 

Provision  shall  be  made  by  law  for  cases  of  vacancy 
in  the  office  of  said  fir.-t  and  associate  judges,  or  either 
of  them,  and  for  the  case  of  the  absence  or  inabili  y 
of  them,  or  either  of  them,  to  perform  any  of  their 
official  duties. 

These  propositions  ware  debated  at  some 
length  by  Messrs.  BASCOM,  RICHMOND, 
BROWN,  O'CONOR,  KIRKLAND,  MARVIN. 
LOOMIS,  STOW  and  SiMxMONS. 

Mr.  STRONG,  in  order  to  get  a  vote  on  the 
question  whether  we  have  county  courts,  called 
for  a  division  on  Mr.  Kirkland's  amendment — 
so  as  to  take  the  question,  first  on  that  precise 
point.  That  being  settled  one  way,  we  could  go 
on,  and  if  possible,  agree  as  to  the  kind  of  county 
court;  and  if  we  could  not  agree  upon  that,  it 
would  then  be  necessary  to  leave  it  to  the  legis- 
lature 

Mr.  HOFFMAN  would,  if  he  could,  have  the 
justice  that  was  administered,  the  justice  of  the 
state,  not  of  localities.  Whilst  he  would  give 
the  supreme  court  a  jurisdiction  as  far  down  as 
possible,  you  could  not  go  clear  down.  You 
must  have  common  pleas  with  genera!  jurisdic- 
tion to  try  small  actions,  and  some  sort  of  ap- 
pel,a  e  jurisdiction  from  justices  courts,  and  you 
must  re-try  the  cause  either  at  the  court  house 
or  in  the  town.  But  he  could  not  vote  for  this 
proposition.  He  disliked  a  one  man  court ;  but 
he  prel erred  the  judgment  of  one  man  who  un- 


derstood the  sbbject  to  that  of  any  number  who 
did  not.  He  would  go  for  one,  two,  or  three 
well-paid  county  judges — but  he  would  vote  for 
no  county  judges  if  you  put  over  them  a  pre- 
siding judge,  going  from  county  to  county,  tak- 
ing all  the  pay  and  possessing  all  the  intellect, 
and  leaving  the  local  judge  nothing  but  a  block. 
The  proposition  of  the  gentleman  from  New- 
York  was,  a  presiding  judge  and  two  dummies, 
not  to  be  paid,  not  to  think.  Mr.  H.  could  not 
be  seduced  into  that,  nor  would  he  leave  this 
matter  to  the  legislature,  if  we  could  agree  to 
anything  here;  and  with  patience  he  thought 
we  could.  You  should  have  a  county  court 
with  one  or  more  juJges,  fixing  the  minimum 
pay,  and  putting  on  them  the  duties  of  surro- 
gate— leaving  their  power  and  jurisdiction  to 
the  legislature ;  and  you  might  so  far  direct 
the  legislature  as  to  say  that  all  fees  and  per- 
quisites should  be  paid  into  the  county  treasury. 
But  so  long  as  gentlemen  brought  forward  only 
this  horseback  court,  with  a  presiding  judge, 
he  should  be  compelled  to  vote  against  them  all, 
until  he  saw  what  kind  of  state  courts  we  could 
make  out  of  these  32  judges,  or  some  part  of 
them.  Having  seen  how  far  you  could  stretch 
this  system  into  the  localities,  he  should  then  be 
compelled  to  vote  for  such  county  courts  as 
could  be  agreed  to.  If  we  could  not  agree,  then 
we  had  no  alternative  but  to  turn  it  over  to  the 
legislature. 

Mr.  MORRIS  had  an  amendment  which  he 
should  offer  at  the  proper  time.  It  provided  for 
the  election  in  each  county  of  a  presiding  judge 
of  the  county  courts — who  should  be  surrogate, 
and  perform  such  other  duties  as  should  be  pre- 
scribed by  law — county  courts  to  be  held  in 
each  county  by  the  presiding  judge  and  the  jus- 
tices of  the  peace — any  two  of  whom,  with  the 
presiding  judge,  to  hold  courts  of  appellate  ju- 
risdiction over  justices  of  the  peace — over  the 
proceedings  of  officers  of  towns  and  counties, 
to  try  persons  charged  with  offences,  the  punish- 
ment of  which  should  not  exceed  ten  yeats  in 
the  state  prison— -and  to  have  such  other  powers 
and  jurisdiction  as  may  be  conferred  by  law. 

Mr.  CROOKER  remarked  that  this  was  his 
proposition  exactly,  only  in  different  words. 

Mr.  SIMMONS  read  a  proposition  which  he 
designed  to  offer  at  the  proper  time — providing 
that  the  state  shall  be  divided  into  four  judicial 
districts — with  four  justices  of  the  supreme  court 
in  each  district,  and  as  many  more  in  the  dis- 
trict composed  of  New-York  city  as  the  legisla- 
ture may  authorize,  not  to  exceed  its  proportion 
in  point  of  population — their  time  to  be  eight 
years — one  in  each  to  go  out  every  two  years — 
also  four  judges  of  the  superior  court  in  each  dis- 
trict, &c,  &c. 

Mr.  JORDAN  indicated  an  amendment  he 
desired  to  offer  to  Mr.  Crooker's  proposition — 
so  as  to  leave  its  jurisdiction  in  criminal  mat- 
ters more  to  the  control  of  the  legislature  after 
a  fair  trial  of  the  competency  of  the  supreme 
court  circuits  to  dispose  of  this  business. 

Mr.  W.  TAYLOR  alluded  to  the  amendment 
he  had  heretofore  offered,  as  designed  to  effect 
that  precise  object. 

The  question  was  now  taken  on  Mr.  Kirk- 
land's proposition  to  amend,  and  it  was  nega- 
tived—ayes  31,  noes  73,  as  follows: 
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AYES— Messrs  Ayrault,  Bergen,  Bull,  R.  Campbell, 
jr.,Candee,  Gardner,  Hunt,  E  Huntington,  Hutchin- 
son, Kennedy,  Kirkland,  Matvin,  Nicoll,  O'Conor, 
Penniman,  Perkins,  Porter.  Richmond,  Kiker,  St.  John, 
San  ord,  vShepard,  vv\  H.  spencer,  Stow,  Strong,  Tag- 
gart,  Tallmadge,  Tilden,  Vache,  White,  Young—  31. 

N  AY  ^—Messrs  Angel,  P.  F.  backus,  Baker,  Bow- 
dish,  Brown,  Bruce,  Brundnge,  Burr,  Cambreleng.  I). 
D  Campbell,  t'hatfi  Id,  Clark,  Clyde,  Conely,  Cook, 
Cornell,  Crooker,  Cuddeback,  Dana,  Panforth,  Dor- 
Ion,  Dubois,  Flanders,  Forsyth,  Gebhard,  Graham, 
Greene,  Harris,  Harrison,  Hart,  Hawley,  Hoffm  n 
Hotchkiss,  Hunter,  A.  Huntington  Hyde,  Jordan, 
Kemble,  Kingsley,  l.oomis,  Miller,  Morris,  Nellis,  Ni- 
cholas, Parish,  Patterson, Powers,  President,  Rhoades, 
Ruggles,  Shaw,  Sheldon,  Simmons,  E  Spencer,  Man- 
tpn,  Stephen-,  Stetson,  Swackhamer,  Taft,  J.  J.  Tay- 
lor, W.  Taylor,  Townsend,  Tuthll,  VanSchoonhoven, 
Ward,  Warren,  Waterbury,  Willard,  Wibeek,  Wood, 
A.  Wright,  Yawger,  Youngs— 73. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  BASCOM'S  amendment  came  up  next. 
Mr.  B.  was  not  very  desirous  that  his  amend- 
ment should  be  adopted  now.  He  desired  that 
it  should  be  within  his  control  hereafter,  when 
the  13th  section  had  been  decided  upon. 

The  amendment  was  negatived  without  a  di- 
vision. 

Mr.  O'Conor's  proposition  to  amend  was 
also  negatived — ayes  35,  noes  57,  as  follows:  — 

AYES— Messrs.  Angel,  Ayrault,Bergen, Bruce, Bull, R. 
Campbelt,  jr.,  Tandee,  Cornell,  Crooker,  Gardner, 
Harrison,  Hotchkiss,  Hunt,  Hutchinson,  Kirkland, 
Marvin,  Maxwell,  Murphy,  Nicoll,  U'Conor,  Par- 
ish, Porter,  Richmond,  Kik«  r,  St.  John,  Snnford, 
W.  H  Spencer,  Mow,  Strong  Tagpart,  Tallmadge,  J. 
J.  Taylor,  Van  Schoonhoven,  Wnterbury,  White— 35 

NAYS—  Messrs.  F.F.  Hack  us,  Baker,  Bascom,  Bowdish, 
Brown,  Brnnd»ge,  Burr,  Cambreleng,  D  D.  (ampbel, 
Chatfield,  Clark,  Clyde,  Cuddeback,  Dana,  Danlorth, 
Dodd,  Dorlon,  Dubois,  Flanders,  Forsyth,  Geoharu, 
Graham,  Grepne,  Hart,  Hoffman,  Hunt'  r,  A  Hunting- 
ton, Jordnn,  Kemble,  K  ngsiey,  l.oomis,  Miller, Morris, 
Nellis,  Nicholas,  Patterson,  Powers,  Presi  en,r,  Rug- 
gUs,  Salisbury,  Shaw,  E.  Spencer,  Stanton,  Stetson, 
Swackhamer,  W.  Taylor,  Townsend,  Tuthill,  Ward, 
Warren,  Willard,  Witbeek,  Wood,  W.  B.  Wright, 
Yawger,  Young,  Youngs— 57. 

Mr.  BASCOM  gave  notice  of  a  motion  for  the 
reconsideration  of  the  two  last  votes. 

Mr.  MORRIS  oflered  the  following  as  sections 
4  and  5 : — 

$4.  There  shall  be  elected  in  each  county  of  this 
state  by  the  electors  thereof,  a  president  juoge  of  coun- 
ty courts,  who  shall  perform  the  duties  ami  exercise 
ths  potrtrrs  <-f  surragete  for  s»i*h  county,  and  such  oth- 
er duties    nd  powers  as  shall  be  prescribed  by  law. 

There  ehall  be  in  each  county  a  county  court,  to  be 
he  d  by  thi*  president  judge  and  the  justices  of  thn 
peace;  any  two  of  th»  justices  of  the  peace  with  the 
president  judge  may  hold  such  court 

§5  '1  he  county  court  shall  have  appellate  jurisdic- 
tion over  the  proceedings  of  justices  of  the  peace,  and 
over  the  proceaings  of  officers  of  the  towns  and  coun- 
ties; and  may  trv  persons  charged  with  offences,  the 
punishment  of.  which  shall  not  exceed  imprisonment 
in  state  prison  for  ten  years,  and  may  have  such  other 
and  further  powers  and  jurisdiction  as  may  be  pre- 
scribed by  law. 

Mr.  CHATFIELD  and  Mr.  STETSON  said 
they  were  obliged  to  vote  against  all  proposi- 
tions for  the  establishment  of  county  courts  un- 
til  the  organization  of  the  supreme  court  wan 
^determined,  although  in  favor  of  a  county  court 
of  some  description.  They  hoped  the  proposi- 
tion of  Mr.  M.  would  be  withdrawn. 

Mr  MORRIS  acceded  to  this  request,  after 
explaining  his  proposition,  and  giving  his  views 
in  relation  to  the  formation  of  county  courts. 


-  Mr.  M.  in  the  course  of  his  remarks  said,  his 
proposition  was  on  all  fours  with  the  speech  he 
inflicted  on  the  Convention  a  week  ago  on  Sat- 
urday, when  he  indicated  at  length  his  views  of 
the  judiciary  system.  Then  he  sent  up  no  sec- 
tions, but  his  remarks  were  in  perfect  accord- 
ance with  these  sections.  The  proposition  of 
the  gentleman  from  Cattaraugus  (Mr.  Crook- 
er,) was  made  some  five  days  after  that  speech. 
Still,  he  would  not  charge  his  friend  with  pla- 
giarism, for  he  did  not  believe  the  gentleman 
listened  to  that  speech.  But  his  friend  could  no 
more  charge  him  with  plagiarism,  than  Mr.  M. 
could  him — and  that  both  should  happan  to  a- 
light  upon  the  same  thing,  only  showed  that  the 
proposition  had  the  rare  merit  of  uniting  the 
views  of  at  least  two  members  of  the  conven- 
tion. 

Mr.  BASCOM  moved  to  pass  over  to  the  13th 
section.  Lost. 
The  fourth  section  was  then  read,  as  follows  : 
§  4.  The  stUe  shall  be  divided  i  to  eight  judicial  dis- 
tricts, of  which  th'^  city  of  New-  Y-rk  shall  tv  one  The 
others  to  be  bounded  ly  county  lines:  and  to  be  com- 
pact and  equal  i«i  population  as  nearly  as  m  ty  be. — 
There  shall  be  for  justices  of  the  snpren  e  court  for 
each  « is  rict,  and  as  m?iny  more  in  the  district  com- 
posed of  the  city  of  New-Y  rk,  as  ninny  from  lime  to 
time  be  authorized  by  law,  bu  not  to  exceed  the  num- 
ber of  justices  in  the  other  districts  in  proportion  to 
their  populaion  They  shall  be  classified  so  that  o».e 
of  the  justices  of  each  district  shall  go  out  of  office  at 
the  end  of  every  two  years.  After  the  expiration  of 
their  terms  under  such  classification,  the  term  of  their 
office  shall  be  eight  years. 

Mr.  RICHMOND  moved  to  strike  out  "four" 
in  the  4th  line,  and  insert  "  two."  He  made 
this  motion  with  a  view  to  reduce  the  burthens 
of  the  people  in  supporting  a  judicial  system 
with  so  large  a  number  of  supreme  court  judges 
in  addition  to  the  county  courts,  which  he  could 
not  doubt  would  be  established.  Sixteen  judges 
of  the  supreme  court  would  be  amply  sufficient, 
he  believed,  to  perform  all  the  business*  of  the 
state  in  connection  with  county  courts. 

The  motion  to  amend  was  lost. 

Mr.  MARVIN  oflered  the  following  substi- 
tute for  the  entire  section  : — 

There  shall  be  a  supreme  court.  The  state  shall  be 
divided  into  four  r'is'ricts;  each  district  -hall  be  divi- 
ded into  three  circuits.  There  shall  be  four  just-ices  of 
the  supreme  court  in  each  district.  They  sh  » II  be  clas- 
sified so  that  the  term  of  office  of  one  of  the  jus  ices 
in  each  district  shill  expire  at  th  end  of  every  two 
years.  After  the  exptratio  >  of  their  terms  under  such 
classification,  th*  term  of  their  office  sha'l  be  eight 
years.  The  chief  jusiee  •  nd  the  said  four  justices,  or 
any  three  of  them,  may  hold  general  terms  of  the  said 
court  in  the  said  district,  and  any  of  whom  may  hold 
special  term?..  The  chief  justice  or  any  one  of  the 
justices  of  the  supreme  court  m  »y  hold  circuit  courts, 
and  preside  at  the  courts  of  oyr r  and  terminer  in  any 
county  in  the  state 

Motions  to  amend  the  original  section  taking 
precedence, 

Mr.  MANN  moved  to  amend  the  original  sec 
tion,  by  striking  out  from  the  word  . "  law,"  in 
the  7th  line,  to  the  end  of  the  sentence. 

This  question  was  discussed  by  Messrs 
MANN,  SHEPARD,  LOOMIS.  TILDEN, 
STEPHENS,  BROWN  and  PATTERSON. 

Mr.  NICOLL  enquired  if  the  judiciarv  com- 
mittee intended  that  the  city  of  New-York 
should  have  an  additional  judge  as  often  as  its 
population  entitled  it  to  one,  or  once  in  ten 
years  ? 
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Mr.  RUGGLES  thought  the  increase  would 
not  take  place,  except  once  in  five  years,  from 
the  reading  of  the  14th  section.  An  enumera- 
tion must  be  had,  of  coarse,  to  determine  tlie 
population,  either  by  the  state  or  the  United 
States. 

Mr.  STETSON  understood  that  the  parcelling 
out  of  the  supreme  judges  in  districts  to  differ- 
ent portions  of  the  state  di-1  not  break  up  the 
unity  of  the  court.  The  city  of  New  York  in- 
creased in  a  much  greater  ratio  than  the  coun- 
try,  and  would  soon  be  entitled  to  an  unequal 
proportion  of  the  court;  but  the  judges  were  not 
to  belong  to  the  city  especially,  except  as  it  was 
entitled  to  them,  in  the  distribution  of  power  by 
reason  of  its  population.  The  question  was  ii 
there  was  force  enough  provided  for  the  busi- 
ness of  the  entire  state  ? 

Mr.  HARRIS  said  there  was  no  disposition  to 
deprive  the  city  of  New  York  of  an  efficient  ju- 
diciary. The  report  had  allowed  that  city,  as 
it  had  all  other  large  cities  in  the  state,  to  retain 
its  local  courts,  and  he  thought  no  more  eouid 
be  demanded. 

Mr  VAN  SCHOONIIOVEN  thought  there 
should  be  no  distinctions  or  exceptions  of  any 
kind  whatever  in  forming  a  judiciary  system  for 
the  state — there  should  be  uniformity  through- 
out.    If  it  was  necessary  that  the  city  of  New 


York  should  have  greater  force  than  the  report 
gives  them  unler  its  arrangement  for  all  other 
districts,  why  not  send  them  an  additional  num- 
ber of  judges  under  this  supreme  court  plan, 
anl  sweep  away  all  other  courts  now  existing 
under  different  organizations?  So  many  differ- 
ent systems  were  perplexing  to  persons  in  the 
country  who  had  suits  in  these  city  courts. 

Mr.  NICOLL  said  there  were  issues  of  fact 
enough  in  the  city  of  New  York  to  occupy  con- 
stantly seven  of  these  supreme  court  judges.  If 
the  Convention  was  disposed  to  grant  them  this 
number  the  city  would  not  object.  But  he  con- 
ten  lei  that  the  peculiar  circumstances  existing* 
in  the  city  of  New  York — a  city  which  possessed 
one-half  or  more  of  the  entire  wealth  of  the 
state — entitled  her  to  a  permanent  local  judicial 
organization.  There  was  constant  necessity  for 
application  to  judges,  and  a  roving  commission 
was  not  at  all  competent  to  perform  the  business 
arising  there. 

Mr.  C HATFIELD  moved  to  amend  the  a 
men lment  by  striking  out  from  the  word  "  dis- 
trict'' in  the  fifth  line  to  the  word  "  population" 
in  the  eighth  line. 

Messrs.  HOFFMAN  and  WATERBURY  con- 
tinued the  debate;  but  without  taking  any  ques- 
tion the  Convention  adjourned  to  half  past  8 
o'clock  to-morrow  morning. 


FRIDAY,  AUGUST  28. 


Prayer  by  the  Rev.  Mr.  Stover. 

Mr.  GEBHARD  presented  a  petition  from 
Olney  Briggs,  of  Schoharie,  against  the  use  of 
religious  books  and  ceremonies  in  common 
schools  and  academies,  against  Sunday  laws, 
the  prohibition  of  the  passage  of  laws  founded 
on  the  dogmas  r  f  the  bible,  &c. 

Mr.  PATTERSON  enquired  the  name  of  the 
petitioner. 

The  Secretary  replied,  "Olney  Briggs." 

Mr.  CROOKER  said  he  was  a  member  of  the 
Convention  of  '21. 

Mr.  O'CONOR  moved  to  lay  the  memorial 
on  the  table,  and  42  voted  in  the  affirmative  and 
20  in  the  negative,  being  less  than  a  quorum. 

Mr.  CROOKER  hoped  a  respectful  reference 
would  be  given  to  the  petition,  notwithstanding 
the  absusdity  of  some  of  its  notions. 

The  ayes  and  nays  having  been  ordered  on  the 
motion  to  lay  on  the  table,  it  was  carried,  yeas 
74,  nays  19 

Mr.  MURPHY  presente  1  four  memorials  from 
the  county  of  Kings  against  electing  judges  by 
the  people.  Referred  to  the  appropriate  com- 
mittee of  the  whole. 

The  PRESIDENT  laid  before  the  Convention 
a  report  from  the  assistant  register  of  the  1st 
circuit,  in  relation  to  the  sale  of  infant's  estates, 
&c      Referred  to  the  committee  of  five. 

The  PRESIDENT  also  presented  a  report 
from  the  clerk  in  chancery  for  the  6th  circuit,  of 
the  moneys  and  securities  in  his  hands.  Laid 
on  the  table. 

THE  JUDICIARY. 

Mr.  STETSON  gave  notice  of  a  motion  to 
reconsider  the  vote  taken  on  the  second  section 


of  the  report,  for  the  purpose  of  enabling  him 
to  offer  the  following  amendment:  To  strike  out 
"four,"  in  the  third  line,  and  insert  "three;" 
and  after  "serve,"  in  the  fourth  line,  add,  "an  I 
two  from  the  class  having  four  years  to  serve." 

Mr.  SVVAOKHAMER  moved  a  reconsidera- 
tion of  the  vote  adopting  the  3d  section. 

Mr.  RICHMOND,  the  same  motion  with  re- 
gard to  his  amendment  proposed  yesterday  to 
the  4th  section. 

Mr.  KIRKLAND.  the  same  with  regard  to 
his  proposition  as  to  the  4th  section. 

These  motions  lie  on  the  table  by  consent. 
*  The  Convention  resumed  the  consideration  of 
the  judiciary  reports. 

The  amendment  to  the  amendment  pending 
at  the  adjournment  last  night  was  rejected. 

The  amen  lment  then  coming  up,  Mr.  MANN 
called  for  tue  yeas  and  nays,  and  they  were 
ordered. 

Mr.  JORDAN  explained  the  reasons  why 
the  committee  had  introduced  this  provision. 

Mr.  TILDEN  agreed  that  New  York  would 
pay  four- tenths  of  the  expense  of  the  system, 
and  therefore  she  ought  not  to  be  limited  as  was 
proposed  by  the  sect, on,  in  her  representation 
in  the  supreme  court. 

Mr.  SHEPARD  said  no  three  men  in  the 
world  could  do  the  examiners'  business  for  the 
city  of  New  York,  and  yet  their  duty  would  be 
adJed  to  the  duties  of  the  judge. 

Mr.  BROWN  said  the  people  would  not  con* 
sent  that  New  York  should  have  a  greater  a- 
mount  of  representation  in  proportion  to  her 
population,  in  the  supreme  court,  than  the  other 
portions  of  the  state,  and  he  regreUed  that  other 
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matters  had   been  dragged  into  the  discussion. 
He  said  ours  was  a   representation  of  people, 
and  not  of  property.     New  York  business  was 
productive  o   profit  to  New-York,  while  it  was 
drawn  from  the  country,  and  in  case  of  war,  or 
invasion,  there    were   strong  arms   and   stout 
hearts  in  the  country  to  defend  New-York.     If 
the  business   in   the  courts  at   New  York  accu- 
mulated beyond  the  powers  of  the  judges  there, 
other  judges  could    be  sent   from  the  country  to 
assist  in  disposing  of  the  arrears  ;  but  much  of 
the  arrears    was   attributable   to   the  mode  in 
#which  the  business  was   done   in  New  York. — 
Whenever  he   went   down  to  the  city  to  argue 
a  cause,  he  rose  with  the  sun,  and  had  to  walk 
about  the  streets,  or  stay  at   his  hotel,  until  10 
o'clock,  for  the  eourts  did    not   open  until   that 
hour  ;  and  when  the  sun  had  got  a  little  beyond 
the  meridian — at  three   o'clock — the  courts  ad- 
journed. [A  voice — Yes.  and  how  do  they  work 
when  they  are  sitting? — not  two  hours  work  in 
five.]     Now  suppose  Judge  Ruggles,  when  he 
was  on  the  bench,  had  worked  in  this  manner, 
when  would  he  have  got   through    the  business 
in  his  circuit  ?     Why,    ne    might   have   sat   till 
doomsday.     In  relation  to  the  work  of  examin- 
ers, to  which  Mr   Shepard  had  called   their  at- 
tention, he  said  that  the  examiners  there  were 
in  the  habit  of  putting  twice  as  much  matter  in 
their  examinations  as  was  necessary.     Half  of 
the  examinations  with  which   they  filled  their 
ponderous  documents    had   no  more  relevancy 
than  chapters  from  the  Alcoran.     But   the  pro- 
posed plan  would  require  the  judges  to  take  this 
testimony,  and  they  would  reject  at  least  half 
the  testimony  now  taken,  and  thus  half  the  time 
would  be  save  1.     Il  was  as  pleasant  to  get  up 
early  in  the  city  of  New  York*  as  in  the  country, 
and  the  judges  therefore  should  open  the  courts 
earlier.      But    how   were    the  morning   hours 


Mr.  JORDAN  was  disposed  to  provide  amply 
for  the   city  of  New  York.     It   was   not  a  fair 
representation  that  the  judges  of  the  district  of 
New  York  were  to  be  all  the   judges  they  were 
to  have    there.     Judge?  from  the  other  districts 
would   render   assistance  in   case    of  necessity 
But  the   fact  was,  as  stated   by    the    gentleman 
from    Orange,  (Mr.    Brown,)   that   the   judges 
were  engaged  in  the  agreeable  morning  business 
of  taking  fees  ;  and    not  in  the   morning    only, 
for  one  judge  of  the  common  pleas  and  one  of 
the  superior  court,  were  continuously  employed 
in  that  business.     But  the  plan  before  the  Con- 
vention would  abolish  that  business — and  it  was 
nine-tenths  of  the   business  they  had  to  do.     In 
New  York  these  chamber  duties  had  so  absorbed 
the   attention  of  the   judges,   that   they    never 
could    have  more  than  two  at  any  one  time  in 
the  common  pleas,  and  one  in  the  superior  court 
engagel  in  the  trial  of  issues  ;  but  this  new  sys- 
tem would  give  the  services  of  these  other  judges 
to  the  business  of  the   court.     He  might  have 
I  made    the     same     remarks     too,    of   the   Vice 
Chancellor.      The   whole   however   he   trusted 
would  be  made  more  satisfactory  to  the  people. 
Mr.  CROOKER  would  be  willing  to  let  New- 
York  have  her   own  way  pretty  much  in  these 
matters;  and   he  would  in  «the   same  spir.t  ask 
New-York  to  tet   the  counties   have  their  own 
county  courts.     This,  howrever,  was  a  state  es- 
tablishment that  was   under  consideration.     He 
had  no  doubt  New- York  had  more  business  than 
other  portions  of  the  state;  but   go  to  the  lum- 
bering districts — his  own  for   instance,   which 
was    situated   on   the    Allegany  river — and   it 
would  be  found  that  they  had  four  limes  more 
than  the  old  agricultural   counties.     But  would 
it  be  tolerated   that  they  should   ask   for  an  in 
crease  of  judges  on  that  ground?     The  same  ar- 
gument would  operate  in  favor  of  an  increased 


spent?    Why,  from  8  to  10  in  the  pleasant  busi-    representation  in  both  the  senate  and  assembly, 


ness  of  taking  fees  in  chamber  to  the  amount 
of  from  $10  to  $20  in  the  course  of  the  morning. 
This  business,  too,  the  proposed  system  would 
interrupt,  for  it  was  proposed  to  give  the  judges 
competent  salaries  directly  out  of  the  treasury, 
and  the  judges  would  have  more  time  to  attend 
to  the  trial  of  issues  They  could  open  their 
courts  at  8  o'clock,  as  in  the  country. 

Mr.  CROOKER  :  In  my  part  of  the  country 
we  begin  at  half-past  seven. 

Mr.  BROWN  said  that  was  perhaps  peculiar 
to  that  part  of  the  country. 

Mr.  TILDEN  regretted  that  the  gentleman 
from  Orange  did  not  meet  his  argument.  The 
gentleman  had  run  into  matters  with  which  we 
had  nothing  to  do,  and  for  the  purpose  of  pre- 
venting a  fair  decision  of  this  question.  He 
went  on  to  show  that  the  judges  in  New  York 
sat  all  the  year  round,  and  consequently  they 
had  not  the  time  ana!  opportunity  which  the 
county  judges  had  to  read  and  prepare  decisions, 
and  they  were  compelled  to  take  the  morning 
hours.  The  bar  too  required  time  to  prepare 
their  cases  and  arguments.  But  the  loss  of  time 
in  New  York  was  greatly  exaggerated.  The 
circuit  court  very  often  sat  until  a  late  hour  of 
the  evening  j  and  he  undertook  to  say  that  the 
judges  of  New  York  sat  a  larger  number  of 
hours  and  days  in  the  year  than  any  other. 
Mr.  SHEPARD  briefly  replied  to  Mr.  Brown. 


to  pass  the  laws — half  of  those  with  which  they 
lumbered  up  the  statute  book  originating  in 
New-York.  For  the  judiciary  was  as  much  a 
state  establishment  as  the  legislative  depart- 
ment. If  New-York  required  it,  give  them  lo- 
cal courts;  but  she  should  not  have  more  than 
her  proportionate  share  of  these  state  estab- 
lishments. 

Mr.  STEPHENS  contended  that  New- York 
should  have  as  many  judges  as  were  necessary 
to  dispose  of  her  business. 

Mr.  RUGGLES  was  in  favor  of  striking  from 
the  section  the  words  which  the  gentleman  from 
New  York  objected  to.  He  did  not  regard  it  as 
some  gentlemen  did,  giving  New  York  an  ad- 
vantage by  giving  her  a  larger  number  of  judg- 
es; nor  did  he  look  upon  judses  as  representa- 
tives of  the  people.  They  were  appointed  to 
decide  causes  between  individuals,  and  the  rela- 
tion between  constituent  and  representative  did 
not  exist.  He  thought  New  York  might  be  safe- 
ly entrusted  with  the  appointment  of  these 
judges,  if  the  business  of  New  York  should  re- 
quire them,  lor  the  judges  should  be  in  propor- 
tion to  the  business  to  be  done.  He  agreed  how- 
ever that  there  should  be  no  increase  of  the 
judges,  if  the  whole  number  of  the  judges  of 
the  state  were  adequate  to  all  the  business  in 
the  state. 

Mr.  NICHOLAS  said  the  alternation  of  the 
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judges  in  holding  circuits  should  be  provided  for 
by  law  as  had  been  suggested,  an  J  he  had  pre- 
pared an  amendment  to  the  eighth  section  to  at- 
tain this  object.  He  believed  that  the  thirty- 
two  judges  would  be  a  sufficient  judicial  force 
for  tiie  .-tate,  and  he  was  opposed  to  authorizing 
the  legislature  to  increase  the  number  of  these 
judges.  If  the  city  and  county  of  New  York 
should  require  more  judicial  power  to  dispose 
of  local  business,  it  should  be  provided  for  by 
local  courts,  which  the  legislature  should  have 
the  power  to  erect. 

Mr.  HOFFMAN  said  he  should  vote  for  the 
article  as  it  stood  and  gave  his  reasons  for  do- 
i.ig>o. 

Mr.  MORIUS  took  similar  ground. 
Mr.  SIMMONS  said  recreation  was  necessary 
for  judges  unless  they  were  constructed  of  lea- 
ther wit  1  steel  springs.  He  thought  the  New 
York  judges  did  as  much  as  they  could.  Judge 
Cowan  tried  to  do  more,  and  killed  himself. 

JYIr.  WATERJBUKY  said  in  looking  over  this 
subject  he  had  (bund  that  while  the  business  of 
the  city  of  New- York  was  done  by  five  courts, 
with  salaries, in  the  remainder  of  the  state  Btiere 
were  2,000  courts  sustained  alone  by  fees,  the 
great  amount  of  which  never  entered  into  the 
annual  account  of  expenses  for  courts.  He  de- 
sired to  have  this  matter  arranged  so  that  the 
lurthen  should  be  equalized  ;  and  the  city  of 
New- York  should  bear  in  mind  that  if  they  had 
a  large  amount  of  litigation,  the  remoie  and 
peaceable  portions  of  the  slate  had  an  interest 
in  it.  He  thought  the  gentlemen  from  New 
York  should  not  be  opposed  to  allowing  a  coun- 
try judge  to  come  there  and  perform  their  busi- 
ness. To  show  that  it  might  be  for  their  inter- 
est to  have  such  an  arrangement,  he  alluded  to 
the  fact  that  the  judge  of  the  third  circuit  came 
here  from  the  county  of  Delaware  two  years 
ago,  and  found  the  calendar  behind  with  400 
causes,  200  of  which  belonged  to  the  city  of 
Albany,  and  by  devoting  a  great  many  hoars  to 
his  business  he  had  worked  up  nearly  the  whole 
of  the  400  causes.  This  was  the  way  to  do  it, 
and  if  the  cisy  should  have  a  country  judge  sent 
dow  there,  they  would  find  their  business  carried 
right  through. 

Mr.  HUNT  said,  all  litigation  springs  from 
trade — the  transfer  of  property;  consequently 
the  judicial  force  must  be  strongest  wherever  the  f 
amount  of  trade  is  greatest.  You  might  as  well 
say  that  every  section  of  the  canal  should  have 
an  equal  number  of  lock- tenders,  a«s  that  each 
section  of  the  slate  should  have  the  same  judi- 
cial force  without  regard  to  the  amount  of  trade 
there.  New  York  was  the  place  where  a  great 
portion  of  the  trade  of  the  state  was  transacted, 
by  a»ents  who  had  little  p<  rsonal  interest  in  it; 
and  (he  same  remark  applied  to  much  of  the  liti 
gaiion  there.  Ought  the  house  holders  living 
near  a  public  market  to  bear  the  whole  burden 
and  expense  of  settling  the  quarels  that  may 
arise  among  those  who  come  there  to  sell  their 
produce? 

Mr.  O'CONOR  argued  in  favor  of  placing  the 
city  of  New  York  in  a  position  by  which  she 
would  be  enabled  to  elect  so  many  judges  of  the 
supreme  court  as  would  be  able  to  transact  its 
business. 
Mr.  HAWLEY  said  that  it  was  with  reluc- 


tance that  he  rose  to  make  a  motion  siroi!4sr  to 
that  which  he  felt  compelled  to  makeyeste^d^y, 
and  for  the  same  reasons  which  he  ther*  gave 
for  so  doing.  He  did  not  intend  that  his  re- 
marks then,  relative  to  the  waste  of  time  in  de- 
bate, should  have  any  particular  personal  ap- 
plication. They  were  general  in  their  nature, 
and  applied  to  a  certain  portion  of  the  Conven- 
tion as  distinguished  from  a  certain  other  por- 
tion. Yet  he  was  perfectly  willing  that  any 
gentleman  who  thought  the  coat  would  fit  him 
should  put  it  on.  Soon  after  he  moved  the  pre- 
vious question  yesterday,  he  was  called  from  his 
seat  a  few  moments  to  transact  business  With  A 
gentleman  from  another  state,  who  was  about  to 
leave  in  the  cars.  On  hisreturn,  he  was  inform- 
ed that  the  gentleman  from  Otsegu,  (Mr.  Chat- 
field,)  had  made  a  personal  attack  upon  him. 
He  regretted  that  he  was  absent  when  his  ac- 
tion and  motives  had  been  thus  assailed.  He 
could  assure  the  gentlpman  from  Olsego  that  in 
his  remarks  yesterday,  he  did  not  assume  that 
he  (Mr.  H.)  belonged  to  the  class  which  he  had 
designated  as  working  members.  He  had  not  re- 
garded it  as  necessary,  in  order  to  be  considered 
a  working  member  by  his  constituents,  to  waste 
the  time  of  the  house  by  ri.-ing  frequently  in  his 
place  to  announce  to  the  Convention  and  to  the 
people,  "  that  he  was  constantly  in  his  seat  at- 
tending to  his  duties  here,"  as  the  gentleman 
from  Otsego  has  been  careful  to  do.  He  had 
frankly  admitted  that  that  gentleman  had  been 
industrious  from  the  very  commencement  of  the 
session,  and  had  kept  his  constituents  advised 
of  the  fact,  by  announcing  every  few  days  in 
debate  "  that  he  had  been  almost  constantly  in 
his  seat  since  the  Convention  assembled,  and 
that  he  had  seldom  been  seen  outside  the  bar  of 
the  house."  The  gentleman  yesterday  com- 
plained that  he  (Mr.  H.)  had  done  nothing  to 
entitle  him  to  be  considered  a  working  member, 
— had  brought  forward  no  new  propositions — 
had  made  no  amendments,  &c.  Mr.  H.  confes- 
sed that  this  was  true  to  some  extent.  He  had 
not,  like  the  gentleman,  been  in  the  habit  of 
bringing  forward  new  propositions  every  day 
which  were  matters  of  mere  legislative  detail, 
and  not  proper  subjects  of  constitutional  provi- 
sion; thereby  lumbering  up  our  way — blocking 
the  wheels,  and  retarding  the  progress  of  this 
body.  Had  he  presented  an  elaborate  report  to 
this  house,  and  had  he  after  that  report  had  been 
considered  and  amended  by  the  Convention,  been 
constrained  to  say,  as  the  gentleman  had  said 
on  this  floor,  "  that  there  was  scarcely  a  shred 
of  the  original  left — not  even  enough  for  him  to 
swear  by,"  he  might,  perhaps,  be  considered  by 
that  gentleman  as  one  of  the  business  members. 
He  had  made  no  such  pretensions — he  would 
not  arrogate  so  much  to  himself.  He  felt  bound, 
in  justice  to  the  gentleman,  to  say — that  he  did 
not  intend  yesterday  to  charge  him  with  making 
Jong  speeches.  Unlike  some  others,  who  start 
and  pursue  a  single  idea  for  hours,  without  be- 
ing able  at  last  to  reach  it,  that  gentleman  gene- 
rally made  his  point,  spoke  directly  to  it — (some- 
times sloping  even  short  of  it)— then  rung  it 
through  all  The  changes  of  which  his  fertile  im- 
agination is  capable— and  closed  by  ringing  the 
party  bell  and  taking  his  seat.  Yet  on  a  vote 
he  was  generally  defeated.    O*  the  question 


560 


"shall  the  main  question  be  now  put,"  taken 
yesterday,  he  (Mr.  H.)  believed  that  the  gen- 
tleraan  from  Otsego  was  found  standing  "  soli- 
tary and  alone." 

Mr.  CHATFIELD:  No.  One  gentleman  vo- 
ted with  me. 

Mr.  HAWLEY:  Very  well — some  working 
man,  I  suppose.  Mr.  H.  said  he  did  not  feel 
disposed  to  question  the  motives  of  any  gentle- 
man in  regard  to  this  abuse;  but  it  was  loo  well 
known  that  a  great  deal  of  the  time  of  the  Con- 
vention was  wasted  in  useless  debate — an  end  to 
which  it  seemed  impossible  to  find  without  a 
resort  to  the  previous  question.  Hoping  that  the 
gentleman  from  Otsego  would  appropriate  to 
himself  no  more  of  his  remarks  than  he  was  just- 
ly entitled  to,  he  moved  the  previous  question 
on  the  amendment  proposed  by  the  gentleman 
from  New-York. 

Mr.  MORRIS  hoped  the  gentleman  would 
withdraw  his  amendment  to  allow  the  Conven- 
tion to  settle  the  number  of  which  the  court 
shall  consift. 

Mr.  HARRIS  withdrew  his  amendment. 
Mr.  MORRIS  then  moved  to  strike  out  of  the 
I*t  line,  the  word  *'  eight"  and  insert  "  ten," 
and  to  strike  out  from  the  second  line  the  word 
"four"  and  insert  "six."  He  said  his  object 
was  to  constitute  the  court  often  members,  and 
to  make  a  majority  (6,)  elective  by  the  people, 
to  give  them  a  preponderance  over  the  judges 
from  the  supreme  court ;  for  if  it  were  not  so, 
it  would  be  very  difficult  to  get  a  reversal  of  an 
opinion  pronounced  in  the  supreme  court. 

The  previous  question  was  seconded,  58  to  11, 
and  the  main  question  was  ordered  to  be  put, 
when  the  amendment  of  Mr.  MANN  was  lost, 
as  follows : 

A VES— Messrs.  Allen,  Bereen,  Brundage.  Conely, 
Cornell,  Harris,  Han ison, Hunt,  Hyde,  Jones,  Keinble, 
Kennedy,  Mann,  Murphy,  Nicoll,  O'Couor,  Kiker,  Kug- 
ples,  Stiii  ford,  >  he  para,  Stephens,  Swackhamer,  ThII- 
madge.  W.  Tnv'or,  Tilden,  Townsend,  Vache,  Van 
ScHmnhoven,  White- 29 

NAY>— Messrs.  Archer,  Ayrault,  F.F.  B?ckus,  Paker, 
Bascom,  Rowdish,  *  rown,  Bruce,  Hull,  Imrr,  Cambre 
leng,  D.  D  Campbell,  K.  Campbell,  jr.,  Candee,  i  ham- 
berhin,  Chit  field.  Clark,  Cyde,  Cook,  Cronker,  Cud- 
(ieb-ick,  Dana,  Dodd,  Dorlon,  Pubois,  Flanders,  For- 
syth, Gebhard,  Graham,  Hart,  Haw  lev,  Hoffman, 
Hotehkiss,  Hunter,  A  Huntington,  K.  Huntington, 
Hutchinson,  Jordan,  Ke  nan,  Kingslev,  Kirkland, 
Loomis,  We  Veil,  Marvin,  Miller,  Morris,  ^el  is,  Nich- 
olas, ParUh,  Patterson,  Penntman,  Porter,  Power  , 
Khoade*,  Salisbury,  Sh*w,  S  mmons,  K.  Spencer,  W 
H.  >pencer,  Manton,  tetson,  Stow,  Strong,  Talt,  J.  J 
Taylor,  Warren,  Waterbu--y,  Wilhrd,Witbeck,  Wood, 
Worden,  A  Wright,  VV\  B.  Wright,  Yawyer,  Young, 
Youngs— 11 

Mr.  LOOMIS  moved  to  strike  out  the  words 
which  had  been  under  discussion  and  insert — 
"But  not  to  exceed  in  the  whole  such  number 
in  proportion  to  its  population  as  shall  be  in 
conformity  with  the  number  of  such  judges  in 
the  residue  of  the  state,  in  proportion  to  its 
population."  He  said  this  was  designed  not  to 
change  the  purport,  but  the  phraseology  of  the 
section  to  make  it  more  clear  and  definite. 

Mr.  HARRIS  thought  New  York  should  have 
two  extra  judges,  if  the  legislature  should  see 
fit  to  give  them,  and  hence  he  moved  an  amend- 
ment to  produce  that  result,  by  inserting  "  not 
exceeding  two"  after  the  word  "  law." 

Mr.  TILDEN  thought  that  would  put  them 
in  a  worse  condition  than  the  amendment  of  the 


gentleman  from  Herkimer,  for  it  gave  them  six 
permanently,  when  they  might  in  the  course  of 
a  short  time,  by  an  increase  oi  population,  be 
entitled  to  more. 

Mr.  HARRIS  withdrew  his  amendment  as  it 
was  not  to  the  taste  of  the  gentleman  from  New 
York. 

Mr.  STEPHENS  opposed  the  amendment  of 
Mr.  Loomis. 

Mr.  BROWN  was  desirous  to  give  to  New 
York  a  good  judicial  system  ;  and  he  suggested 
an  amendment  to  increase  ihe  number  of  j,  dges 
with  every  increase  of  a  certain  amount  of  po- 
pulaiion. 

Mr.  NICOLL  renewed  Mr.  Harris's  amend- 
ment, and  argued  in  favor  of  it.  He  was  wil- 
ling to  take  half  a  loaf  if  he  could  not  get  a 
whole  one. 

Mr.  STRONG  did  not  see  the  necessity  on 
every  question  to  enquire  if  the  members  from 
the  city  of  New  York  would  go  for  it,  as  was 
the  fashion  with  some.  Much  had  be(  n  sail  of 
the  amount  of  business  done  in  the  city  of  New 
York  which  would  really  lead  to  the  conclusion 
tha1!  that  city  was  embroiled  in  an  interminable 
list  of  lawsuits.  But  he  contended  that  the 
country  was  interested  in  much  of  this  business. 
He  also  noticed  the  manner  of  dispatching  bu- 
siness in  New  York.  The  court  was  called  for 
10  o'clock,  A.  M.,  and  at  11  the  judge  came  in 
and  staid  only  till  three.  In  his  county  the 
courts  opened  at  8  o'clock  and  very  often  sat  till 
10  at  night,  and  when  Judge  Cowen  was  on 
that  circuit,  he  opened  his  court  at  6  o'clock. 
(Laughter.)  The  lawyers  who  were  not  used 
to  it,  came  running  in,  putting  on  their  coats  as 
they  ran — but  in  a  day  or  two  he  brought  them 
to  the  work  and  they  got  along  very  well.  And 
in  respect  to  the  necessity  of  time  for  prepara- 
tion of  causes  by  the  bar,  as  spoken  of  by  the 
gentleman  from  New  York  (Mr.  Tilden),  he 
did  not  think  it  was  necessary  to  give  them  from 
3  P.  M.  to  10  A.  M.,  for  the  lawyers  could  pre- 
pare one  case  while  others  were  tryinc  another. 
It  had  been  suggested  to  him  that  the  state  Of 
things  in  New  York  was  attributable  to  a  scar- 
city of  lawyers  (laughter);  if  so,  he  would  ad- 
vise them  to  get  some  common  sense  lawyers 
(laughter)  from  old  Essex,  Monroe  and  Erie, 
and  they  would  do  up  their  busine.-s.  He 
ventured  to  say  that  country  lawyers  from 
Monroe  could  go  into  court  and  argue  a  case 
without  requiring  from  3  P.  M.  to  10  A. 
M.  to  prepare  for  five  hours  court  business — 
they  would  be  prepared  with  Iheir  briefs  to  ar- 
gue the  cases  as  they  arose. 

Mr.  BAKER  observed  that  of  what  had  been 
said  this  was  the  sum  :  '*  The  law  came  by  rea- 
son of  transgression,"  and  the  delegates  from 
New  York  havin?  shown  that  the  men  of  that 
city  are  sinners  above  all  those  that  dwell  in  the 
state,  they  are  therefore  entitled  to  a  number  ot 
judges  in  proportion  to  the  excess  of  their  trans- 
gressions. 

Mr.  SHEPARD  contended  that  New  York 
would  require  a  greater  judicial  force  than  was 
proposed  to  be  given  to  her. 

Mr.  LOOMIS  said  the  amendment  to  the  a- 
mendment  involved  the  same  principle  as  that 
just  voted  upon  by  the  Convention,  though  m  3 
loss  objectionable  form— inasmuch  as  it  fixed  a 
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limit  to  the  excess  of  power  proposed  to  be  con- 
fered  on  New  York.  It  proposed  to  give  New 
York  the  selection  of  a  greater  number  of  iud?- 
es  than  any  other  portion  of  the  state,  and  that 
the  siate  should  pay  them.  It  contemplated  al- 
so the  idea  that  these  judges  were  to  be  district 
judges— whereas  the  report  of  the  judiciary  com- 
mittee made  them  judges  of  the  supreme  court 
of  the  state,  and  was  based  on  the  supposition 
that  32  were  enough  to  do  all  the  judicial  busi- 
ness of  the  state,  by  a  proper  arrangement  of 
terms. 

Mr.  VAN  SCHOONHOVEN  opposed  the  a 
mendment. 

The  amendment  proposed  by  Mr.  HARRIS 
and  renewed  by  Mr.  NICOLL  was  lost,  ayes  24. 

Mr.  LOOMIS'S  amendment  was  carried — ayes 
49.  noes  35. 

Mr.  VAN  SCHOONHOVEN  moved  to  strike 
out  in  the  6th  and  7th  lines,  "  in  the  district 
composed  of  the  city  of  New  York,"  and  also 
to  strike  out  the^  words  introduced  by  the  amend- 
ment of  Mr.  Loomis.  He  wished  to  be  under- 
stood as  desiring  that  the  increase  should  be 
made  by  the  state  at  large,  and  not  by  any  par- 
ticular district. 

Mr.  JORDAN  moved  to  insert  after  "  more," 
in  the  6th  line,  "  not  to  exceed  one  in  each  dis- 
trict." 

Mr.  VAN  SCHOONHOVEN  assented  to  this 
as  a  modification  of  his  motion.  So  his  propo- 
sition was  that  the  clause  should  read  as  follows: 

"  There  shall  be  four  justices  of  the  supreme  court 
for  each  district  and  hs  many  more,not  to  exceed  one, 
in  each  judicial  district,  as  may  irom  time  to  time  be 
authorized  by  law  " 

Mr.  RICHMOND  inquired  how  many  addi- 
tional judges  in  all,  this  amendment  would  per- 
mit? 

Mr.  VAN  SCHOONHOVEN  replied  that  it 
might  not  result  in  any  additional  judges — the 
matter  beimr  entirely  left  to  the  legislature. 

Mr.  SIMMONS  sustained  this  amendment, 
and  urged  briefly  his  reasons  for  leaving  this 
matter  as  far  as  possible  under  the  control  of  the 
legislature,  who  would  take  care  that  the  city  ol 
New  York  did  not  tap  the  system  for  the  supply 
of  its  own  mere  local  wants. 

Mr.  HOFFMAN  insisted  that  the  Convention 
had  decided  rightly  in  saying  that  New  York 
should  be  a  judicial  district,  and  should  have 
equal  power  with  other  districts  in  the  selection 
of  judges.  He  hoped  the  Convention  would  not 
be  seduced  from  the  rule  it  had  settled  that  each 
district,  in  proportion  to  its  population,  should 
name  the  judges  for  the  state.  The  amendment 
would  overthrow  the  rule.  Another  objection: 
Here  was  a  large  increase  of  judges  proposed. 
Allow  an  increase  of  the  number,  and  you  held 
out  inducements  to  the  legislature  to  reduce  the 
salaries— and  if  you  paid  your  judges  paltry 
salaries  your  system  would  fall  still-born.  A- 
gain,  if  you  allowed  an  increase  of  the  number, 
you  must  fix  some  limitations  on  the  number, 
and  on  the  time  when  this  increase  was  to  be 
made — or  the  number  would  be  too  often  varied 
by  the  legislature.  For  one  he  had  rather  re- 
duce the  number  of  judges  than  increase  it. 

Mr.  VAN  SCHOONHOVEN  replied  that  the 
section  as  it  stood  allowed  the  legislature  to  in- 


crease the  number  indefinitely,  and  gave  New 
York  the  power  to  elect  them. 

Mr.  LOOMIS  remarked  that  neither  of  the 
gentlemen  who  had  just  spoken  had  adverted  to 
the  14th  section,  which  authorized  an  increase 
of  the  number  of  judges  by  the  legislature,  at 
stated  periods  and  in  a  particular  manner.  He 
urged  that  the  proposition  would  be  in  conflict 
with  the  principle  of  the  article  which  was  to 
give  the  people  of  the  state  an  equal  voice  in  the 
election  of  judges  to  equalize  the  political  pow- 
er. But  this  proposition  would  make  it  neces- 
sary to  have  eight  more  judges,  one  in  each  dis- 
trict, or  more. 

Mr.  VAN  SCHOONHOVEN  replied  in  sup- 
port of  his  amendment. 

Mr.  SIMMONS  said  it  was  true  that  the  14th 
section  provided  that  the  districts  would  be  re- 
organized at  stated  periods.  Gentlemen  wanted 
New  York  provided  for  ad  interim,  through  the 
legislature.  The  amendment  would  make  this 
provision  uniform  throughout  the  state,  so  that 
if  Buffalo  needed  the  same  thing,  in  this  inte- 
rim, the  legislature  could  take  care  of  her  also, 
ad  interim^  This  was  very  well.  He  would 
have  the  legislature  provide  an  additional  judi- 
cial force  locally,  in  the  interim  between  the 
stated  periods  of  re-arranging  the  districts  ;  but 
he  would  not  have  this  increase  in  New  York 
only.  Otherwise,  the  system  might  sit  like  a 
coat  of  mail,  and  pinch.  The  matter  could  all 
be  set  right  by  the  legislature  once  in  ten  years. 

Mr.  STETSON  was  satisfied  we  should  get 
no  question  to-day,  unless  it  was  before  dinner. 
He  therefore  moved  the  previous  question. 

The  call  was  seconded  &c,  and  the  main 
question  put,  on  Mr.  Van  Schoonhoven's  a- 
mendment,  and  it  was  negatived,  ayes  14  noes 
89,  as  follows  : 

AYES— Messrs.  Allen,  Archer,  F.  F.  Backus,  Bruce, 
Conely,  Cornell,  Dana,  Gardner,  Greene,  Hunt,  Sim- 
mons, Townseud,  Van  >choonhoven,  Warren— 14. 

NAYS — Messrs.  Angel,  Ayrauit,  Baker,  Bascom, 
Rergen,  Fowdisn,  Brown,  Bruudage,  Bull,  Burr, 
Cambreleng,  D.  D.  Campbell,  J.  Candee,  Chatheld, 
Clark,  i  lyde,  Cook,  Crooker,  Cuddeback,  Dodd, 
Dorlon,  Dubois,  Flanders,  Gebhard,  Graham,  Harris, 
Harrison,  Han,  Hawley,  Hoffman,  H  tebkiss,  Hunter, 
A.  Huntington,  K.  Huntington,  Hutchinson,  Hydn,  Jor- 
dan, Kemble,  Kennedy,  Kernan,  Kingsley,  Kirkla  d, 
Loomis,  Mann,  Marvin,  Maxwell,  Miller,  Morris,  IVel- 
lis,  Nicholas,  Nicoll,  O'Conor,  Parish,  Patterson,  Pen- 
niman,  Porter,  Powers,  Piesiden',  Richmond,  Hiker, 
Knggles,  *t.  John,  Salisbury,  Sanford,  >haw,  Sheldon, 
shepard,  E  Spencer,  W.  h.  spencer,  Sranton,  Metson, 
Stow,  Strong,  Taf*,  J  T.  Taylor,  w.  Taylor,  Tilden, 
Vache,  Waterbury,  White,  Willard,  Wood,  Worden, 
A.  Wright,  W.  B    Wright,  Yawger,  Young,  \oungs— b9. 

On  motion  of  Mr.  BROWN,  the  word  "  in" 
was  substituted  in  place  of  "for,"  alter  "court," 
in  the  5th  line. 

Mr.  TILDEN  moved  to  amend  by  adding  to 
the  section  as  follows  : 

And  it  shall  be  the  duty  of  the  chief  judge  of  the 
court  of  appeals,  as  often  as  necessary,  to  assign  jus- 
tices of  the  supreme  court  to  the  !-ev*ral  districts,  as 
nearly  as  may  be  in  proportion  to  the  judicial  business 
of  such  districts,  and  when  occasion  shall  require  to 
assign  special  duties  to  particular  judges. 

Mr.  BAKER  moved  the  previous  question, 
upon  this  amendment,  and  there  was  a  second, 
&.C..  and 

The  main  question  was  ordered  to  be  put,  and 
the  amendment  was  lost :  ayes  44,  noes  60,  as 
follows : 
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AYES.— Messrs.  Allen,  Bergen,  Brown,  Brundage, 
Cambreleng,  Conely,  Cornell,  Cuddeback,  Dorlon,  Du- 
bois, Harrison,  Hart,  Hunter,  A  Hunting  on,  Jones, 
Kemble,  Kenn«dy,  Kingsley,  Mann,  Marvin,  Maxwell, 
Miller,  Murphy,  Nellis,  vicoll,  O'Conor,  Parish  Por- 
ter, Powers,  President,  Kuggles,Sanibrd,  Shaw,  Shep- 
ard,  B.  Spencer,  Manton,  Stephens,  Stetson,  W.  Tay- 
lor, Til'Ien,  Townsend,  Vache,  Waterbury,  vv  hite — 44. 

NAYS— Messrs  Angel,  Archer,  Ayrault,  Baker,  Bas- 
com,  Bowdish,  Bruce,  Bull,  Burr,  D.  D.  Campbell, 
Candee,  Chatfield,  Ulark,  Clyde,  Cook,  Crooker,  Dana, 
Flandnrs,  Forsyth,  Gardner  Gebhard,  Grahnm, Greene, 
Harris,  Hawley,  Hoffman,  Hotchkiss,  K.  Huntington, 
Hutch  nson,  Hyde,  Jordan,  Kernan,  Kirkland,  Loomis, 
Morris,  Nicholas,  Patterson,  Penniman,  Richmond,  hi- 
ker, St.  John,  Salisbury,  Sheldon,  Simmons,  W.  H. 
Spencer,  Mow,  Sirong,  Taft,  Tallmadge,  J.  J  Taylor, 
Van  Schoonhoven,  Willard,  Wood,  Worden,  A.Wright, 
W.  B.  Wright,  Yawger,  Voung,  Youngs— 60. 

Mr.  BERGEN  moved  to  amend  by  making 
the  term  of  office  sixteen  years,  clafsified  so  that 
one  in  each  district  should  go  out  every  four 
years. 

Mr.  BASCOM  gave  notice  of  a  motion  to  re- 
consider the  motion  of  the  gentleman  from  Ot- 
sego. 

Without  taking  the  question,  the  Convention 
took  a  recess. 

AFTERNOON  SESSION. 

The  amendment  proposed  by  Mr.  Bergen 
was  rejected. 

Mr.  BROWN  moved  to  amend,  so  that  two  of 
the  justices  should  go  out  of  office  every  four 
years.     Lost — ayes  33,  noes  44,  as  follows: 

AYES— Messrs.  Bergen,  Bowdish,  Brown,  Cambrel- 
eng, K.  Campbell  jr,  Chatfield,  Clark,  Clyde,  Cor- 
nell, Crooker,  Cudd^b+ck,  Dana,  Dorlon,  Graham, 
Greene,  Harrison.  Hart,  A  Hunting' on,  Hyde,  Kem- 
ble, Kernan,  Maxwell,  Miller,  Murphy,  Neilis,  Nicho- 
las, Nicoll,  O'Conor,  Patterson,  Salisbury,  Simmons, 
E.  Spencer,  Stephens,  Townsend,  White— 33. 

NAYS—  vlessrs  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Backus,  Faker.  Bascom,  Bull,  Burr,  D.  U  Campbell, 
Candee,  Cook,  Dubois,  Gardnf-r,  Hawley,  Hoffman, 
Hotchkiss,  Hunt,  Hunter,  Loomis,  Marvin,  Morris, 
Parish,  Perkins,  President,  Richmond,  Riker,  St. 
John,  :*hel  on,  W  H.Spencer,  Stetson,  Stoiv,  <trong, 
Tallmadg",  J,  J.  Taylor,  Tiiden,  Ward,  Willard,  Wit- 
beck,  Wood,  Yawg«r,  Voung,  Youngs— 44. 

Mr.  CHATFIELD  moved  to  add  to  the  sec- 
tion, "and  shall  not  be  eligible  to  a  re-election." 
He  could  conceive  nothing  worse,  or  any  thing 
which  could  more  disgrace  the  ermine,  than  to 
see  a  judge  on  the  bench  higgling  for  a  re-elec- 
tion. It  was  for  the  purpose  of  preventing  this 
that  he  moved  his  amendment.  He  demanded 
the  ayes  and  noes  upon  it. 

Mr.  HARRISON  moved  to  add  to  the  amend- 
ment, "for  two  years  after  the  expiration  of  his 
term  of  office." 

Mr.  CROOKER  remarked  that  this  would  be 
worse  than  putting  the  word  "native"  in. 

Mr.  STETSON  said  if  a  judge  was  found 
meddling  with  elections,  he  would  not  be  re- 
elected. He  could  not  vote  for  an  ostracism, 
and  he  regarded  this  as  such. 

Mr.  STOW  regarded  this  as  an  important  pro- 
vision. But  he  would  extend  the  term  of  office 
to  twelve  years,  classified  to  go  out  one  in  three 
years,  and  would  make  judges  ineligible  for  a 
certain  period  after  their  term  had  expired.  It 
was  not  in  human  nature  to  resist  the  tempta- 
tion of  using  an  office  to  secure  a  re  election. 

Mr.  J  J  TAYLOR  liked  the  principle  of  the 
amendment,  but  it  was  not  broad  enough.  He 
would  make  the  judge  ineligible  to  any  other  I 


office,  for  a  certain  period  after  his  term  shall 
expire. 

Mr.  STOW  said  that  was  what  he  was  aim- 
ing at.  He  proposed  to  amend  so  as  to  make 
the  term  of  a  judge  twelve  years,  and  to  make 
him  ineligible  to  any  other  office,  within  two 
years  after  his  term  shall  expiie — those  holding 
for  the  longest  period  to  be  ineligible  to  re-elec- 
tion or  re-appointment. 

Mr.  CHATFIELD  accepted  this  as  his  own. 

Mr.  BROWN  thought  if  we  dispensed  with 
the  classification,  giving  all  of  them  the  iu'l 
term  of  twelve  years,  there  would  be  no  neces- 
sity for  the  disqualification — as  no  judge  would 
probably  desire  longer.  The  average  time  for 
which  our  judges  had  held  office  was  about  eight 
or  nine  years.  But  to  say  that  a  judge  serving 
for  two  years  only,  should  not  be  re-eligible, 
would  be  to  prevent  any  body  taking  the  office 
that  ought  to  fill  it.  He  concurred  with  the  gen- 
tleman from  Otsego,  that  nothing  could  be  more 
unwonhy  of  a  judge,  or  of  any  other  public 
functionary,  than  the  improper  use  of  the  ad- 
vantages of  his  station  to  secure  a  continuance 
in  office — but  he  would  not  place  a  juJge  in  a 
position  where  he  should  have  no  inducement  to 
the  faithful  discharge  of  public  duty.  He  would 
have  a  judge  by  all  means,  0y  dint  of  industry, 
study  and  integrity  endeavor  to  gain  the  good 
will  and  confidence  of  the  people — though  the 
result  might  be  to  give  him  a  strong  hold  upon 
the  public  esteem  and  regard,  and  perhaps  to 
secure  a  con  inuance  in  office. 

Mr.  DANA  concurred  with  the  gentleman 
from  Orrange  that  the  only  way  in  which  a  judge 
could  legitimately  electioneer  for  a  re-election, 
would  be  by  a  faithful  discharge  of  his  duty; 
and  that  there  was  no  danger  of  his  being  suc- 
cessful in  any  other  mode  of  electioneering. — 
We  had  two  or  three  thousand  judicial  officers 
elected  by  the  people,  but  he  did  not  know  of  an 
instance  where  a  justice  of  the  peace  had  de- 
scended from  the  faithful  discharge  of  his  duty 
to  promote  his  own  re-election.  In  his  own 
town,  if  there  were  such  a  justice,  it  would  be 
the  sure  way  to  insure  his  defeat,  though  he 
might  be  ever  so  well  qualified. 

Mr.  CHATFIELD  was  very  happy  to  hear 
that  human  nature  was  so  much  better  in  Madi- 
son county  than  elsewhere.  He  had  known  jus- 
tices of  the  peace,  though  caring  little  or  no- 
thing for  the  office  itself,  to  forget  that  the  office 
was  a  judicial  office,  when  the  period  of  re  elec- 
tion came  round.  He  had  seen  them  going  into 
the  hustings,  using  money,  and  every  other  ap- 
pliance that  politicians  resorted  to  to  secure  a 
re-election  j  yet  in  the  discharge  of  their  official 
duty  he  did  not  know  that  he  had  anything  to 
complain  oi.  He  had  never  yet  known  a  man 
become  so  god-like  as  to  lose  eniirely  his  human 
nature — and  you  might  elect  whom  you  would 
to  the  bench  of  the  supreme  court,  you  will  find  . 
them  human,  however  learned  they  might  be  — • 
He  trusted  no  man  who  filled  that  station  would 
be  without  that  laudable  ambition  of  which  the 
gentleman  from  Orange  spoke,  nor  did  he  be 
lieve  our  judges  would  be  without  it ;  nor  did 
he  imagine  that  they  would  be  without  party 
feeling.  The  old  supreme  court,  he  had  been 
told,  was  one  of  the  most  active  political  engines 
in  the  state— that  they  in  (act  controlled  the  po- 
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litical  destinies  of  the  state.  He  knew  that  the 
state  took  its  political  character  from  that  bench. 
It  would  be  next  to  impossible  that  a  judge 
elected  by  the  people  would  be  able  to  keep 
himself  entirely  free  from  party  politics.  He 
woulJ  go  with  the  gentleman  from  Tioga,  (Mr. 
Taylor,)  to  make  judges  ineligible  to  any  other 
office  ;  but  he  would  not  cut  off  a  judge  from  a 
re-election  if  he  had  not  served  his  lull  term. — 
If  eight  years  was  not  long  enough,  say  twelve. 
But  he  believed  eight  long  enough. 

Mr.  W.  TAYLOR  said.he  offered  some  time 
since,  a  resolution  of  enquiry  into  the  propriety 
of  making  the  office  of  judge  of  the  supreme 
court  elective  for  a  term  of  six  years,  and  ma- 
king him  re-eligible.  He  was  however  well  sat- 
isfied with  the  term  of  eight  years  ;  but  he  was 
opposed  to  the  amendment  making  him  ineligi- 
ble. Why  should  a  judge,  alter  serving  eight 
years,  in  a  manner  acceptable  to  the  people  and 
creJitable  to  himself,  be  rendered  ineligible — or 
rather  why  should  the  people  be  deprived  of  his 
services  for  another  term.  The  gentleman  from 
Otsego  would  have  a  fresh  set  of  judges  every 
lit  le  while,  and  apply  the  rotation  principle  to 
theiu,  whether  the  people  might  be  inclined  to 
retain  them  or  not.  Mr.  T.  preferred,  when  a 
man  had  done  his  duty  well,  that  he  should  be 
re  elected,  rather  than  one  of  whom  we  know 
little  comparatively,  and  who  could  not  have  the 
experience  of  the  incumbent.  As  to  a  judge 
electioneering  to  get  himself  re-elected,  Mr*.  T. 
thought  the  argument  hardly  entitled  to  consid- 
eration. How  could  a  judge  gain  the  confidence 
an  I  regard  of  the  people,  but  by  an  elevate  J, 
upright,  able  discharge  of  public  duty?  Ce  - 
lainly  any  other  course  would  be  certain  defea  . 
Nor  did  he  imagine  that  there  was  any  thing  in 
the  idea  that  a  ju  Ige  might  be  re-elected  term 
alter  term,  until  he  had  become  too  old,  from 
physical  debility,  to  discharge  his  duty.  Mr.  T. 
was  willing  to  leave  this  whole  matter  to  the 
people  who  elected  them.  He  had  no  fears  that 
they  would  elect  a  man  either  too  old  or  too 
young. 

Mr.  STOW  confessed  that  some  such  amend- 
ment as  this,  would  obviate  in  some  measure 
his  objection  to  an  election  of  judges.  He  de- 
nied the  right  of  the  majority  to  be  represented 
on  the  bench.  It  was  the  maje.  ty  of  the  law 
that  should  be  represented  there,  and  nothing 
else.  Party  subserviency  was  the  last  thing 
that  should  be  seen  or  felt  there.  True,  the  re- 
suit  of  a  popular  election  of  judges  might  be 
that  incumbents  would  endeavor  to  commend 
themselves  to  popular  favor  by  a  course  of  strict 
integrity  and  impartiality  in  administering  the 
law.  But  it  was  true  also,  that  the  reverse  of 
all  this  might  be  the  case,  and  in  high  party 
times,  subserviency  to  party  rather  than  to  duty 
and  right,  might  be  a  commendation.  Parlies 
would  take  up  the  man  that  could  succeed — and 
it  was  human  nature  that  a  judge  fhould  at- 
tempt to  commend  himself  to  the  party  that  was 
.strong  enough  to  elect  him.  Mr.  S.  regarded 
the  one  term  principle  as  in  favor  with  the  peo- 
ple of  the  Union,  and  of  the  state — whether  ap- 
plied to  your  president  or  to  any  other  public 
officer.  And  he  would  put  a  man  upon  his  res- 
ponsibility to  himself,  and  to  his  fame,  and 
would  give  him  twelve  years  in  which  to  build 


up  a  reputation  for  himself  and  his  posterity. 
He  trusted  the  great  security  we  had  always 
heretofore  had  lor  the  fidelity  of  the  judge, 
would  be  retained  in  the  constitution — that  they 
would  be  removed  from  temptation.  "  Lead  us 
not  into  temptation  "  was  as  applicable  to  them 
is  to  the  humblest  member  of  society. 

Mr.  PATTERSON  moved  to  strike  out  the 
two  last  words  of  the  amendment — {'or  re-ap- 
pointment"— saying  that  he  did  not  choose  to 
sanction  the  idea  that  the  judges  were  to  be 
appointed — and  that  question  might  as  well  be 
settled  here  as  at  any  other  time. 

Mr.  HUNT  opposed  the  original  proposition. 
It  recognized  a  principle  which  man  never  acted 
on  in  his  own  transactions.  W^henwe  employed 
a  mechanic  to  do  a  certain  piece  of  work,  we 
were  not  in  the  habit  of  saying  to  him,  if  you 
do  this  well  I  shall  never  employ  you  again  in 
my  life. 

Mr.  NICOLL  doubted  whether  we  should  get 
good  judges  at  the  outset,  if  they  were  to  under- 
stand that  they  could  not  be  re-elected  after 
serving  perhaps  two  years.  No  professional 
man  would  abandon  his  profession  for  that  pe- 
riod or  even  for  six  or  eight  years,  in  the  ex- 
pecta  ion  that  he  could  return  to  it  from  the 
bench  with  success.  The  amendment  in  fact 
<  culd  limit  the  range  of  selection  very  much. 
Indeed  you  would  be  obliged  to  take  an  inferior 
et  of  men — nor  did  he  believe  that  there  was 
any  danger  to  be  apprehended  from  a  judge's 
electioneering  for  a  second  term.  The  people 
would  never  sanction  such  a  course  in  a  judge. 
Indeed  it  would  be  certain  to  defeat  his  re-eiec- 
tion. 

Mr.  TALLMADGE  said  he  had  regarded  the 
eight  years'  term  as  the  best  part  of  this  section. 
When  we  came  to  the  seventh  section  which  had 
some  provisions  in  regard  to  eligibility,  we  could 
perfect  it,  if  not  right  now,  and  settle  this  ques- 
tion then.  He  prelerred  the  article  in  this  re- 
spect as  it  stood.  If  we  elected  them  for  eight 
years,  and  then  declared  their  ineligibility  to  any 
other  office  during  the  term,  that  it  struck  him, 
was  as  strong  a  saleguard  as  we  could  adopt 
against  their  becoming  partizans,  and  would  no 
doubt  lead  them  to  devote  themselves  to  their 
duties.  If  then,  we  held  out  the  promise  that 
if  they  come  out  of  the  eight  years  with  integ- 
rity, sobriety  and  industry,  they  might  antici- 
pate a  re-election,  it  seemed  to  him  we  should 
have  done  all  we  were  called  upon  to  do.  But 
if  it  was  thought  best  to  say  that  they  should 
be  ineligible  for  two  years  after  their  terms  ex- 
pired, the  proper  place  for  it  was  the  seventh 
section. 

Mr.  RICHMOND  said  the  gentleman  from 
New  York  (Mr.  Nicoll)  was  unnecessarily 
alarmed  on  the  subject  of  filling  these  places  — 
Mr.  R.  had  been  iaformed  by  a  gentleman  who 
had  had  facilities  for  observation,  that  there 
were  already  150  candidates  in  the  field  fur 
these  offices.  And  Mr.R. believed  there  were  ma- 
ny of  them  who  had  already  got  their  clothes 
made, as  was  sometimes  said  of  candidates  for  the 
assembly*.  Mr.R. had  no  fears  but  what  we  could 
easily  get  these  32  judges.  If  there  were  any 
fears  on  the  subject  we  had  only  to  write  over 
to  New  Hampshire,  which  had  already  furnish- 
ed so  many  able  men  for  office.    Probably  there 
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were  a  ereat  many  over  there  yet.  At  all  events  • 
there  was  Connecticut,  the  land  of  steady  habits, 
she  could  supply  aay  deficiency  of  material 
here.  Pay  them  good  salaries,  as  some  seemed 
to  suppose  we  must,  and  he  had  no  fears  that 
the  office  of  judge  of  the  supreme  court  would 
go  a-begging.  Besides,  il  they  could  only  be 
induced  to  do  their  duty  to  themselves  and  the 
state,  by  making  them  re-eligible,  he  wanted  no 
such  on  the  bench.  He  would  have  men  accept 
these  stations  for  the  honor  of  it,  and  endeavor 
to  justify  the  expectations  of  those  who  put 
them  there  by  a  course  of  high  integrity  and  du- 
ty—as well  as  build  up  a  reputation  for  them- 
selves for  ability  and  learning.  It  would  not 
hurt  us  or  them,if  our  judges  did  as  Cincinnatus 
did — go  back  and  take  hold  of  the  plough.  It 
would  be  no  descent  for  a  judge  to  do  that.  On 
the  contrary,  it  would  be  an  honor  to  him,  and 
an  example  worthy  of  all  commendation. 

Mr.  A.  W.  YOUNG  had  been  from  the  first 
against  disqualifying  any  man  for  office.  If.  as 
had  been  said,  there  were  already  150  candidates 
in  the  field  for  these  offices,  what  were  we  to 
expect  at  the  expiration  of  every  term,  if  the  in- 
cumbents were  to  be  out  of  the  question  ?  He 
was  not  so  favorable  as  tome  gentlemen  seemed 
to  be,  to  this  rotary  principle,  as  applicable  to 
judicial  affairs.  He  would  not  over  pay  these 
judges — certainly  not  pay  them  so  much  as  to 
make  the  office  of  judsre  desirable  mainly  lor  its 
emolument.  He  would  then  allow  them  to  be 
eligible  again,  and  specially  if  there  was  to  be 
that  scramble  for  the  place  which  seemed  to  be 
anticipated. 

Mr.  BASCOM  opposed  the  amendment,  as 
implying,  under  the  reasons  given  for  it,  that 
the  people  would  be  induced  by  official  corrup- 
tion, to  re-elect  an  official  wrong-doer.  He 
should  prefer,  instead  of  enlarging,  to  shorten 
the  term.  He  would  make  it  four  years  instead 
of  eight,  and  thus  bring  the  judge  at  stated  and 
comparative  short  periods  before  the  appointing 
power.  There  could  be  no  propriety  in  this 
principle  of  ineligibility,  except  to  prevent  a 
man  from  being  continued  on  the  bench  alter  he 
had  become  too  old.  But  that  could  be  more 
effectually  prevented  by  a  short  term  than  by 
this  disqualification.  Still,  if  they  were  to  be 
appointed  by  any  central  power,  he  would  limit 
them  to  one  term. 

The  question  was  here  stated  to  be  on  Mr. 
Patterson's  amendment. 

Mr.  PATTERSON  said  the  object  was  to  test 
the  question  whether  they  would  appoint  or  elect 
these  judges. 

Mr.  NICOLL  hoped  that  question  would  not 
be  settled  in  this  indirect  way.  It  would  be  un- 
worthy of  this  body  to  dispose  of  so  important 
a  question  in  this  indirect  mode.  We  had  been 
discussing  another  and  entirely  different 
question,  and  he  hoped  that  question  and  that 
only  would  be  disposed  of  by  the  vote  to  be  ta- 
ken. He  hoped  the  amendment  would  be  with- 
drawn. 

Mr.  LOOMIS  was  prepared  to  discuss  this 
question  of  eligibility  when  it  came  up,  as  it 
would  properly  under  the  8th  seciion.  He  went 
on  to  oppose  the  extension  of  the  term  to  twelve 
years.  He  thought  he  had  been  able  to  trace 
the  neglect  of  judicial  reform  heretofore  mainly 


to  the  length  of  term  for  which  our  judges  held 
office.  He  dwelt  upon  the  effect  of  a  perma- 
nency in  office  upon  men  who  had  been  bred  to 
the  system  of  practice  now  in  vogue,  and  on  the 
effect  of  that  tenacity  in  favor  of  every  thing  in 
which  they  had  been  educated  and  to  which 
they  had  been  accustomed.  Eight  years  was 
the  utmost  limit  to  which  he  would  go.  This 
proposition  of  ineligibility  he  regarded  as  found- 
ed on  a  lurking  distrust  that  a  popular  election 
was  a  bad  mode  of  selecting  judges.  If  that 
was  so,  the  remedy  was  not  in  making  them  in- 
eligible but  in  changing  the  mode  of  selection — 
make  it  by  appointment.  But  he  had  no  fear* 
of  the  result  of  a  populnr  election,  nor  had  h 
any  apprehension  that  a  judge  could  promote 
his  re-election  by  any  other  than  a  course  of 
strict  fidelity  to  duty. 

Mr  KIRKLAND  asked  if  the  gentleman  from 
Chautauque  had  withdrawn,  or  intended  to 
withdraw  his  amendment,  as  requested  by  the 
gentleman  from  New  York? 

Mr.  PATTERSON  had  not.  He  was  oppos- 
ed to  the  appointment  of  judges,  and  did  not 
want  to  recognize  such  a  principle  here. 

Mr.  KIRKLAND  asked  if  the  gentleman  ex- 
pected this  dignified  body  to  decide  by  indirec- 
tion, one  of  the  most  interesting  and  important 
questions  that  could  be  brought  before  us?  This 
was  neither  the  time  nor  the  place  for  it.  When 
it  come  up  fairly  under  the  12th  section,  he 
hoped  it  would  be  fairly  and  fully  discussed.— 
The  amendment  settled  nothing. 

Mr.  STOW  modified  his  amendment  by  in- 
serting "re-eligible"  in  the  place  of  "eligible  to 
a  re-election  or  re-appointment. " 

Mr.  CHATFIELD  called  for  a  division  of  the 
question,  and  for  the  ayes  and  noes,  which  were 
ordered,  and  the  Convention  refused  to  extend 
the  term  to  twelve  years,  ayes  27,  noes  74,  as 
follows. — 

AYES— Messrs.  Fergen,  Bruce, Rrundagc, P.P.  Camp- 
bell, Candee,  Chatfie  d,  Clark,  Cook, Cornell,  Gatdner, 
Hart,  Jordan,  Kemble,  Kennedy,  Kirkland,  Maivin, 
Murphy,  Nicholas,  O'Conor,  \  ansh,  Perkins,  Rich- 
mond, Riker,  Ruggl**s,Simmons,Stow,  J.  J  Taylor— 2T. 

NOES— Vlessrs.  -vllen,  Angel,  Archer,  yrault,  F.  F. 
Bnckus,  H.  Backus,  Baker,  Hascom.  Howdish,Hrayton, 
Brown,  Bull,  Burr,  Cambreleng,  Chamberlain,  Clyde, 
Conely,Crooker,Cuddeb-.»ck,  flana,I)orlon,nnboi^,FI  n- 
ders,G»aham,Green,Hairison,  Ha  wley,  Hoffman,  Hotch- 
kiss,  Hunt,  Hunter,  A.  Huntington,  Hutdh  n  on,  Hyde, 
Jones, Kernan  Kingsley,l.oomis, VfcN'eil,  Maxwell,  Mil- 
ler, Morris,  Nt-llis,  Mcho'as,  Ninoll,  Patterson,  Penni- 
man,  Powers,  Presiden*,  St.  John,  Salisbury,  Sanford, 
Shaw,  Sheldon,  shepard,  E  Spencer, W.H. Spencer,  Stan- 
ton,Stephens,  ste^on,  Strong, Taft,TalimadgeW  Tay- 
lor, Tilden,  Townsend,  Vache,  Ward,  White,  Willanl, 
Witbeck,Wood,  W.  B.  Wright,  Vawger,  Young,  Young* 
-74. 

The  remainder  of  the  amndment,  the  "  one 
term  principle,"  was  lost,  ayes  21,  noes,  85,  as 
follows : 

AYES— Messrs  Bergen,  Brayton,  Bruee.  Bull,  D  D. 
Campbell,  Candee,  Ihattieid.  Clark,  Clyde,  Cook,  Cor- 
nell,  Gardner,  Kennedy,  Murphy,  O'Conor,  Richmond, 
Salisbury,  Simmons,  stow,  J.  J   Taylor,  Vache    2'. 

NOES— Messrs  Allen,  Angel,  Archer,  Ayrault,  F  F. 
Backu*,  Baker,  Bnscom,  Bowdtsh,  Brown,  Brundage, 
Burr,  C.  »:.  Cambreleng,  R.  Campbell,  jr  ,  Chamber- 
lain, Conely,  Crooker,  Cuddehxck,  Dana,  Porlnn, 
Dubois,  J.  R.  Flankers,  braham,  Grfpne,  Harris, 
Harrison,  Hawley,  Hoffman,  Hotchuiss,  Hunt,  Hunter, 
A  Huntington.  Hutchinson,  Hyde,  Jones,  Jordan,  Kern- 
ble,  Kernan,  Kt  gsley,  Ki  kland.  Loomis,  Mann,  v\c 
Neil,  Marvin,  Maxwell,  Miller,  Morris,  IVellis,  Niche 
las,  NieoU,  Parish,  Patterson, Penoiman,PeikiQS,Pow 
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«rs,  President,  Bhoade*,  Riktr,  Ruggles,  St.  JoTm,Sau- 
ford,  Shaw,  She  don,  Shepard,  E  S  encer,  W.  H  ?-p»n 
cer,  Manton,  Stephens,  Mel.  on,  Strong,  Taf  ,  T*»il« 
nv.dge,  W  Taylor,  TiWIen,  INwnsend  Ward,  Wbi  e, 
Wiihrd,  WithccK,  Wood,  Woiden,  A  Wright,  W.  b 
Wrigh  ,  Y;  wgir,  Youi  g,  Youngs    S5. 

Mr.  BASCO.\f  moved  to  nmend  so  that  the 
term  should  be  reduced  to  4  years,  one  elected 
each  year.     Lost. 

Mr.  MARVIN  then  called  up  his  proposition 
as  a  substitute  for  the  entire  section.  (See  a. 
above.)  Mr.  M.  said  this  reduced  the  number 
of  justices  to  16,  the  four  districts  to  be  divi  led 
into  circuits.  He  desired  by  this  amendment  to 
prepare  the  way  for  county  courts  on  a  proper 
basis.  And  the  fate  of  this  amendment  would 
settle  the  question  cf  county  courts. 

Mr.  Marvin's  substitute  was  lost,  ayes  36, 
noes  63,  as  follows  : 

AYES— -Messrs. Ayrault,  Bergen, Pull,  Candee,  Cham, 
berliin,  Cornell,  G\rdn  r,  Hotehkiss,  Hunt,  Hutchin- 
son, Kennedy,  Kirk  and,  Mann,  Marvin,  Murphy,  Nie- 
oil,  O'Lonor,  Parish,  Perkins,  Richmond,  Kiker,  St. 
John,  Saliihbury ,  Satifnrd,  Shaw,  Sh"pard,  Siu.mons, 
W  H.  Spencer,  Stanton,  Slow,  Tal.madge,  Tiiden, 
Vache,  White.  Word  n,  Young— 3o 

N.aYS- Messrs  Alien,  F.  F  Backus,  Baker,  Bascom, 
Bowdish,  Krayton,  Hrowu,  Krundage,  Burr,  Camb:« 
leug,  li.  '  ampbell,jr  ,  (Jhatfield,  Clark  Clyde,  Conely, 
Cook,  Crooke  ,  Cuddeback,  i  ana.  Uorlon,  Dubois, 
Flanders,  Harr  s,  Hanson,  Hart,  Hawiey,  Hoffman, 
Hunter,  A  Huntington,  Hyde,  toman,  Kemble,  Kcrnau, 
King?  ley,  Loomis,  McNei.,  Maxwell,  Milier,  iHor.  is, 
Nellis,  Mcho  as  Patterson,  Power*,  President,  Hug- 
gles,  feheldon,  K.  Spencer,  Stephens,  Stetson,  Strong, 
Tail,  J.  J  I  .ylor,  W.  Tuvlor,  Towusend,  W*  rd,  Wi|. 
lard,  Witbeck.  Wood,  A.  Wright,  W.  B.  Wright,  Yaw- 
ger,  Youngs— 63. 

Mr.  BAKER  moved  a  reconsideration  of  the 
motion  to  lay  on  the  table.  Circumstances  might 
arise  hereafter  to  induce  him  to  change  his  vote. 

$4.  The  state  s":all  be  divided  into  six  judicial  dis- 
tricts,to  be  denominated  the  first,  second,  third,  fourth, 
fifth  and  sixth  judicial  districts,  of  which  the  city  ol 
New  York  shall  form  the  first.  There  shall  be  a  :^upe- 
rior  Court  in  each  of  the  said  districts,  which  shall 
have  jurisdiction  in  all  matte  s  of  law  and  equi  y  wi  h 
in  the  state, and  *.ucu  supervisory  and  other  power  over 
inferior  tribunals  and  officers  within  its  district  as  now 
exis  s  in  the  supreme  Court,  subject  to  the  appel- 
late jurisdiction  of  the  Supreme  Court  of  Appeals  It 
shall  in  the  first  district  Le  composed  of  six  judges 
aud  in  each  of  the  uthjr  districts  of  Jhur  judges  une 
of  the  said  judges  in  each  of  said  districts  shall  b> 
commissioned  as  chief  justice  of  the  court  in  his 
district.  Each  of  said  judges  shall,  during  his  con- 
tinuance in  office,  reside  in  bis  district 

$  6.  The  Judges  ot  the  court  of  appeals,  and  of  the 
supeiior  courts,  may  hold  courts  in  any  district  un'er 
such  regulations  as  may  be  prescribed  by  law  hach 
ot  said  judges  saall  p  >ssess  the  power  now  possessed 
by  any  judge  o{  the  Supreme  Court  or  the  Chancellor 
at  Chambers,  subject  to  regulation  or  modification  by 
law. 

Circuit  cour  s  may  be  held  bv  any  one  of  said  judges 
and  general  terms  of  the  superior  court  in  any  district 
by  any  three  of  them,  and  spcwl  terms  by  any  one  of 
them  for  the  hearing  and  uispo^tion  of  matters  usually 
heard  at  special  terms. 

Cmirts  of  oyer  and  terminer  may  be  held  by  any  one 
of  said  judges,  with  whom  n  said  noutt  shall  be  asso- 
ciated the  two  county  judges,  except  it  the  ci  y  and 
coun  y  of  New- York  where  two  Aldermen  of  said  city 
abnti  le  associated  with  such,  judge  in  said  coutt  of 
oyer  nnd  terminer. 

Provision  shall  be  made  by  law  for  the  transfer  of 
Causes  from  one  district  %o  another,  and  for  the  change 
of  venue  to  a  county  in  the  same  or  another  district,  as 
the  ends  ol  justice  may  require. 

§8  6  The  judges  of  the  svpreme  court  of  appeals 
and  of  the  supei  ior  courts  shall  hold  their  offices  for 
ten  years. 

$  7.  Cases,  botn  in  law  and  equity}  shall  be  tried  at 


mid  Circuit  eourtsi  and  without  a  jury,  whenever  the 
pa i ties  in  iutere  t  in  a  suit,  *nd  the  judge  holding  the 
circuit  as-sent  thereto  Prov  sion  shall  be  made  by  law 
for  case*  in  law  or  equity  n  t  pr<  per  y  triable  at  a 
Circuit  Court.  Pr  vi  ion  shall  also  be  made  by  law 
for  the  performance  of  the  duties  herctoloie  performed 
by  ma  ters  in  chanvery* 

y  8.  Laws  may  be  passed  ;o  diminish  the  number  of 
the  judge '  i.J  the  supreme  cr  irt,  court  of  appeals,  and 
of  tue  judges  of  the  stipe ;  ior  court,  and  of  the  district 
judges  of  ttie  county  court  in  any  district,  if  the  num- 
ber hereby  authorized  sha  1  be  unnecessary  Laws 
may  be  passed  to  increase  the  number  ot  he  judg  s  of 
the  supreme  court  of  appeals,  and  the  judges  of  the 
supeiiur  court,  and  the  (-aid  district  judges  in  any  dis- 
ti  ict  whenever  and  as  often  as  the  public  interests  de- 
mand.—Any  such  additional  judge  shall  be  e.ected  or 
appointed  as  shall  be  prescribed  by  the  law  mtthoris 
ing  such  additional  judge.  I  hi  districts  in  this  arti- 
cle mentioned  mny  be  altered  by  <aw  whenever  and  a3 
<  lien  as  the  public  interests  demand.  No  hw  author- 
izing a  diminution  or  increase  in  th<?  number  of judues 
op  the  a  teiation  of  my  dist<  ict  shill  be  pi-sed  without 
the  voes  of  two  thirds  of  the  members  elected  to  each 
oraueh  of  the  egisiature,  and  no  such  Uw  sha. 1  affect 
any  judge  thet.  in  office. 

This  wns  negatived  without  a  division. 

Mr.  K1RKLAND  moved  a  re-consideration, 
to  lay  on  the  table. 

Mr.  WORDEN  enquired  of  the  chairman  of 
the  judiciary  committee  what  provision  was  in- 
tended to  be  inserted  for  the  appointment  of  a 
chief  justice  of  the  court  ? 

Mr.  RUGGLES  replied  that  no  such  provi- 
sion was  intended  to  be  put  into  the  constitu- 
tion. The  legislature  could  provide  for  it.  or  for 
the  designation  of  one  of  the  judge!»  to  preside. 

Mr.  WORDEN  asked  if  it  was  intended  that 
no  judge  s-hould  be  d;  signated  in  the<constitution 
and  laws  as  chief  justice  ? 

Mr.  RTJGGLES  replied  that  such  provision 
was  inten  led  to  be  proposed. 

Mr.  WORDEN  did  not  know  how  the  records 
of  our  courts  could  be  made  evidence  in  the 
courts  of  the  United  States  without  the  certifi- 
cate of  a  chief  justice  under  the  law  of  Con- 
gress. 

Mr.  RUGGLES  read  the  law  in  question. 

Mr.  WORDEN  did  not  understand  that  as 
applying  to  a  court  where  there  was  a  multi* 
tude  of  judges,  as  in  this  new  supreme  court. 

Mr.  RUGGLES  insisted  that  as  there  would 
be  a  presiding  judge  at  each  town,  he  would  be 
the  presiding  magistrate  within  the  meaning  of 
the  act  of  Congress.  But  if  there  was  any  doubt 
about  it,  the  legislature  could  remove  it  at  once, 
by  designating  one  of  the  judges  as  presiding 
judge.  * 

After  some  further  conversation  between 
Messrs.  WORDEN,  BASCOM,  BROWN  and 
RUGGLES,  the  subject  dropped. 

Mr.  BROWN  opposed  the  fourth  section,  as 
sriving  an  unjust  preference  to  the  city  of  New 
York. 

Mr.  PATTERSON  replied  that  as  the  section 
stood  New  York  was  to  be  a  district,  so  long  as 
this  constitution  las'.ed,  and  there  could  be  no 
injustice  in  allowing  the  city  to  elect  judges  ac- 
cording to  her  population. 

Mr.  BROWN,  in  reply  to  Mr.  Britce,  ex- 
explained  why  it  was  that  the  calendar  was  not 
sometimes  cleared  off  by  a  circuit  judge.  It  was 
the  twenty  shilling  fee  for  every  cause  on  the 
calendar. 

Mr.  JORDAN  remarked  that  New  York  had 
under  the  ratio  a  less  representation  on  the 
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bench  than  the  otheT  districts  would  have  ac- 
cording to  population. 

The  vote  or*  the  fourth  section,  as  amended, 
was  then  taken,  and  it  was  agreed  to — ayes  70, 
noes  33,  as  follows: 

AYES— Messrs.  Allen,  Ansel,  Archer.  F.  F  Backus, 
Baker,  Bascom,  Bowdish,  Br  »yton,  Brown,  Brnndage, 
Furr,  Cambr  leng,  H.  Campbell,  jr.,  Ch  tfield,  Clark, 
Clyde,  Cook,  t.'rooker,  Cuddchank,  Dana,  Dorlon,  Du- 
bois Flan'cs,  Graham,  Greene  Harris  Hamson, 
Hart,  Haw  ley,  Hoffman,  Hotchfciss,  Hunter,  A.  Hunt- 
ington, Hyde,  Jordan,  Kemht  ,  Kernan,  Kincsley,  Loo- 
mis,  Maun,  McNeil.  Maxwell,  Morris,  Nellis,  Nicho- 


las, Patterson,  Powers,  President,  Rhoadet,  Riker, 
Ruggles,  Salisbury,  hnv,  E  Spencer,  St  niton,  Steph- 
ens, -tetson,  Strong,  Ta'r,  J  i.  Taylor,  W.  ftnlor, 
I'ownsend,  vVard,  a  illard,  Witbeck,  Aood,  A.Wright, 
W.  H.  Wright,  Yawger,   \  oungs— 70 

NAYS—  vlessrs  Ayr\u,lt  Kergen,  Bruce,  Bull,  Can- 
dee,  Chamberlain, r0rne  I,  Hunt,  K.  Huntington,  J<nes, 
Kennedy,  Kirkland,  Marvin,  Murphy,  Nicoll,  O'Oonor, 
Parish,  Pennimn,  Perkins,  Kichmond,  St  John,  *an- 
i'ord,  *h*ldon  Strep*  nl,  imnons,  W.  i  SpenceT, 
Stow,  Tnllmadge.  Tilden,  Vache,  White,  Worden, 
Young— 33. 

The  Convention  then  adjourned  to  half  past 
eight  to-morrow  morning. 


DAY,  AUGUST  2 


Prayer  by  the  Rev.  Dr.  Spbague. 
Saturday  afternoon  hEssioNs. 

Mr   WHITE  offered  the  following  : 

Resolved,  That  this  Convention  will  meet  this  af- 
ternoon at  the  usual  hour. 

Mr.  NICOLL  thought  the  resolution  prema- 
ture. 

Mr.  SIMMONS  postmature. 

Mr.  NICOLL  said  many  gentlemen  had  made 
their  arrangements  for  this  evening  in  the  ex- 
pectation that  the  usual  course  would  be  pursu- 
ed, and  he  thought  nothing  would  be  accomplish- 
ed by  the  adoption  of  the  resolution. 

Mr.  WHITE  called  for  the  yeas  and  nays. 

Mr.  ST.  JOHN  enquired  what  the  "" usual 
hour"  of  meeting  on  Saturday  afternoons  was, 
seeing  that  the  Convention  had  never  held  any 
afternoon  sessions  on  Saturdays.     [Laughter  ] 

Mr.  J.  J.  TAYLOR  said  this  attempt  to  save 
this  little  bit  of  time  on  Saturday  afternoon  was 
an  excess  of  virtue.  If  they  meet  at  half  past 
8  a.  m.  and  again  at  half  past  3  p.  m.  every 
other  day  in  the  week,  and  sat  from  8  to  9  hours 
they  might  be  allowed  to  dispense  with  after- 
noon sessions  on  Saturday.  Indeed  he  was  of  o- 
pinion  that  they  should  have  done  their  business 
better  if  they  had  sat  a  less  number  of  hour*., 
for  the  consequence  was  that  they  had  no  time 
for  reflection  and  their  propositions  were  crude 
and  ill- digested. 

Mr.  SIMMONS  said  it  was  only  for  this  day, 
that  we  misjht  dispose  of  this  judiciary  matter. 

Mr.  J.  J.  TAYLOR  replied  that  if  this  were 
adopted,  they  should  have  a  similar  motion  next 
Saturday. 

Mr.  CROOKER  thought  to  pass  this  resoiu- 
tion  would  be  to  give  license  to  gentlemen  to 
make  unnecessary  speeches.  [A  Voice:  "  of 
which  we  have  had  too  many." 

Mr.  RICHMOND  said  he  should  vote  for  the 
resolution  but  he  was  of  opinion  that  it  would, 
be  productive  of  no  good,  [laughter,]  for  on 
Monday  the  gentlemen  now  absent  might  come 
to  reeonsider  what  the  Convention  might  have 
done  in  their  absence. 

Mr.  WHITE  said  he  had  no  desire  to  disturb 
the  harmony  of  the  Convention,  and  as  it  was 
questionable,  from  th«  feeling  exhibited,  whe- 
ther  it  would  be  productive  of  good  in  the  de- 
spatch of  public  business,  he  would  withdraw 
his  resolution.  [A  voice  "that's  right."] 
.  ■  Mf.  STRONG  was  sorry  the  resolution  was 


withdrawn,   for  he  should  have  liked  tr  make  a 
little  speech  upon  it. 

Mr.  CROOKER:  Oh  you  can  hang  your  speech 
upon  something  else. 

INCORPORATIONS. 

Mr.  MURPHY  called  for  the  consideration  of 
his  resolution,  laid  on  the  table  by  consent  some 
days  ago,  whose  object  was  to  make  the  report 
of  the  committee  on  incorporations  the  special 
order  after  the  report  of  the  committee  on  ca- 
nals, finances,  8tc. 

Mr.  CROOKER  hoped  no  time  would  be  lost 
on  this  matter  now.  He  felt  bound  to  object  to 
the  consideration  of  the  resolution  for  it  would 
be  time  enough  to  consider  what  they  would  act 
upon  when  they  had  disposed  of  what  was  be- 
fore them. 

The  PRESIDENT  stated  the  question  to  be 
on  the  motion  of  Mr.  Murphy,  to  take  the  re- 
soiu ion  from  the  table. 

Mr.  CROOKER  said  in  his  judgment  that  was 
one  of  the  least  important  questions  of  which 
the  Convention  had  to  dispose. 

Mr  STRONG  thought  they  had  better  get 
through  the  report  before  them,  and  then  if 
they  had  any  time  left,  they  could  determine 
what  to  take  up  without  much  difficulty. 

Mr.  LOO  MIS  desired  to  have  the  resolution 
adopted  now,  to  prevent  any  conflict  of  ques- 
tions for  precedency  hereafter. 

Mr.  SIMMONS  did  not  think  it  worth  while 
to  pass  this  resolution  now.  They  must  first 
dispose  of  the  judiciary  and  the  financial  re- 
ports,  and  then  he  thought  they  shouhj  take  up 
that  on  private  rights,  and  resanction  the  arti- 
cle if  nothing  else,  if  they  had  any  time  left. 

Mr.  KIRKLAND  thought  they  were  wasting 
the  time  of  the  Convention.  He  therefore  mov- 
ed to  lay  the  resolution  on  the  table. 

The  PRESIDENT:— It  lies  on  the  table  now 
[Laughter.] 

Mr.  KIRKLAND  then  moved  to  lay  on  the 
table  the  motion.     [Laughter.] 

Mr.  LOOMIS  called  for  the  ayes  and  noes. 

Mr.  HOFFMAN  rose  to  a  privilege!  ques 
tion.  He  said  the  first  moved  is  the  first  in  o  - 
der  with  privileged  motions.  The  mcticn  to 
take  up  was  a  privileged  question.  The  met  on 
to  lay  on  the  table  was  a  privileged  qufsi  n; 
and  as  the  motion  to  take  up  was  the  first  ma  !e, 
it  was  the  first  in  order. 

The  PRESIDENT   disseated,  aod  affirmed 
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that  the  motion  to  lay  on  the  table  was  first  in 
orJer. 

The  yeas  an  1  nays  were  then  ordered. 

Mr.  HOFFMAN  enquired  it'  themotioi  to 
lay  on  the  table  was  debaleable. 

The  PRESIDENT  replied  in  the  negative. 

The  yea  %  and  nays  were  then  taken  on  the 
motion  to  lay  on  the  table,  and  they  were  yeas 
49  j  nays  31. 

FUTURE  AMENDMENTS 

Mr.  MARVIN, on  the  subject  of  future  amend- 
ments  to  the  constitution,  made  the  folio  winy: 
report,  which  was  committed  and  ordered  to  be 
printed  :  — 

§  l.  Any  amendment  or  aTendments  to  this  constitu- 
tion may  be  propos  d  in  the  Sen  tie  and  Assemhiy;  and 
if  he  same  shall  be  agreed  to  bv  a  majority  of  the 
members  elected  to  each  of  ihe  two  houses,  such  pro- 
posed amendment  or  amendments  shall  be  entered  on 
their  journals  with  ihe  yeas  and  'jays  raken  theieon, 
and  referred  to  the  egisluture,  then  next  to  be  chosen  ; 
and  snail  be  published  for  three  months  previous  to  the 
time  of  making  such  choice  ;  and  if,  in  the  legislature 
then  next  to  be  ch  »sen  as  aforesaid,  such  proposed 
amendment  or  amendments  shall  be  agreed  to  by  two- 
thirds  of  ail  the  tnemb  rs  elected  to  both  houses,  then 
it  shill  be  the  du  y  of  the  legislature  to  submit  such 
proposed  amendment  or  am  ndments  to  the  people  iu 
such  manner,  and  at  such  lime,  as  ihe  legisl  iture  shall 
prescribe;  and  if  the  p  op  e  shall  approve  and  ratify 
such  amendment  or  amendments,  by  a  majority  of  the 
electors  qualified  to  vote  for  members  of  the  legisla- 
ture voting  thereon,  such  amendment  or  amendments 
*hail  b  come  a  pirt  of  the  coustiiutio  •. 

A'eio  —  t  the  general  election  to  be  held  in  the  yeir 
1966,  and  in  each  tvventi**  h  year  thereafter;  and  al*o 
a'  such  time  as  'he  legislature  may  by  law  p  ovide, 
the  quest  on,  "shall  there  be  a  convention  to  revi-e 
the  constitution  and  amend  the  same?"  shall  be  decid- 
ed by  the  electors  qual  fi  d  to  vote  for  members  of  the 
legislat-re;  and  in  case  a  niaj  »rity  of  th  •  ^lectors  so 
q<n'ifi»'d,  voting  at  such  election,  shall  decide  in  favor 
of  a  convention  for  such  purpose,  the  legislature  at  it 
next  session,  shall  provide  by  law  fur  the  election  of 
delegates  to  such  convention. 

THE  JUDICIARY. 

The  Convention  resumed  the  consideration  of 
the  juuiciary  report. 

Mr.  MANN  submitted  the  following  addition- 
al section: — 

§  The  legislature  shall  have  the  same  power  toalter 
and  regulate  the  jurisdiction  and  proceedings  in  law 
and  equity  as  they  have  heretofore  pos  essed;  but  pro- 
ceedings in  law  and  equity  shall  not  be  separated  as 
dis  tact  jurisdictions  to  be  administered  by  different 
judg  s. 

The  amendment  was  debated  by  Messrs. 
MANN,  SIMMONS,  HOFFMAN,  RUGGLES, 
MORRIS,  B  ASCOM,  SWACKHAMER.STET- 
SON,  BROWN,  LOOMIS  and  JORDAN. 

Mr.  RUGGLES  proposed  to  amend  so  that 
the  provisions  of  the  section  should  apply  alone 
to  the  supreme  court,  and 

Mr.  MA.NN  accepted  the  modification. 

Mr.  BROWN  offered  the  following  substitute 
for  the  section  of  Mr.  Mann: — 

§  — .  The  powers,  jurisdiction  and  procee  lings  of  the 
supreme  court  shall  he  subject  to  such  additions,  limi- 
tations ani  regulations  as  may  be  prescribed  by  kw. 

Messrs.  CHATFIELD,  KIRKLAND,  LOO- 
MIS, SHEPARD  and  MORRIS  farther  contin- 
ued the  debate  upon  the  latter  proposition,  an  I 
the  ayes  and  nays  bein*  ordered  it  was  nega- 
tived— ayes  30,  nays  48. 

Mr.  LOOMIS  moved  to  strike  out  the  amend- 
meat  of  Mr.  Ruggles  to  the  section  proposed 


by  Mr.  Mann,  confining  its  provisions  to  the 
supreme  court. 

This  motion  was  debated  by  Messrs. TILDEN, 
LOOMIS,  RUGGLES,  FORSYTH,  CHAT- 
FIELD,  MANN  and  SIMMONS,  during  which 
the  question  was  raised  whether  the  legislature 
would  have  i  ovver  to  confer  equity  jurisdiction 
upon  inferior  courts,  such  as  surrogates'  courtp, 
under  the  section,  if  amended  on  the  motion  of 
Mr.  Loomis? 

Mr.  RUGGLES  contended  that  they  would 
not  have  that  power. 

The  amendment  was  lost — ayes  16. 

Mr.  STETSON  and  Mr.  RICHMOND  further 
debated  the  proposition. 

Mr.  SIMMONS  moved  to  amend  Mr.  Mann's 
section,  by  striking  out  *'  jurisdiction  and" — so 
as  to  make  it  applicable  to  "  proceedings"  only. 
Lost. 

Mr.  MANN'S  proposition  was  negatived — 
ayes  32,  noes  64,  as  follows  : — 

A YKS -Messrs.  Bascnm  Bouck,  Burr,  K  Campb°U, 
jr.,  Clyde,  <  ornell,  Dana,  Graham,  Greene,  Hoffman, 
Hunt,  A.  Huntington,  Jones,  Kernan,  Loomis,  Mann, 
Nellis,  Nicoll,  Patterson,  t.hoades,  Richmond,  Kug- 
gles,  n  John,  shaw,  bheldon,  W.  H  Spencer,  Stetson, 
Strong,  Swaekhamer,  Waterbury,  White— 32. 

NAYS— Messrs.  AngH,  ayrault,  F  F  Backus,  H. 
Backus,  Baker,  Bowdish,  Brayton,  Brown,  Bruce, 
Bull,  I).  D.  Campb  11,  Candee,  Ctntfielu,  Clark,  Con- 
ely,  Cook,  Crooker,  Cuddeback,  Uodd,  Dorlon,  Dubois, 
Flanders,  Gartner,  Harri-,  Harrison,  H«rl,  Hawley, 
Hotchkiss,  Hutchinson,  Jor'an,  KemMe,  Kennedy, 
Kingsley,  Kirkland,  McNeil,  Marvin,  Maxwell,  Miller, 
Morris,  Nicholas,  O'Conor,  Parish,  Penniman,  Pow- 
ers.  President,  Kiker,  Salisbury,  Sanford,  Shepard, 
Simmons,  E.  Spencer,  Stephens.  M  w,  Taft,  Tall- 
madg  ,  Tildtn,  Ward,  willard,  Witbeck,  Wood,  A. 
Wright,  Ya\vj.er,  Young,  Youngs— 64. 

Mr.  JORDAN  now  moved  a  section  in  these 
tfords  :— 

The  legislature  shall  have  the  same  power  to  alter 
md  regulate  the  jurisdiction  and  proceedings  in  law 
and  equity  as  they  htve heretofore  possessed. 

MR.  CHATFIELD  insisted  that  this  amend- 
ment had  been  voted  down  distinctly. 

Mr.  PRESIDENT  replied  that  it  had  not 
been  voted  upon  by  itself,  though  it  formed  part 
of  the  proposition  just  negatived. 

Mr.  JORDAN  insisted  that  his  proposition 
had  not  been  voted  upon  at  all.  It  gave  the 
legislature  the  power  it  now  had — nothinjjmore 
— and  that  was  safe,  as  no  mischief  had  hereto- 
fore grown  out  of  it- 

Mr.  JORDAN'S  proposition  was  adopted,  4& 
to  32. 

Mr.  BROWN  laid  on  the  table,  that  it  might 
be  printed,  the  following  : 

§   .  Wh<  never  the  population  of  any  judicial  district 

shall  exceed thousand,  provision  may  be  made  by 

law  for  the  election,  by  the  electors  of «uch  district,  of 
assistant  justices  of  the  supreme  court  therein,  who 
shall  have  power  within  such  district  t«*  h  Id  circuit 
courts,  to  preside  at  courts  of  oyer  and  terminer,  and 
to  act  as  associate  justices  of  the  supreme  court  with 
one  or  more  justices  of  the  supreme  court,  in  holding 
the  general  erms  of  said  court;  and  to  exercise  and 
perform  all  the  powers  and  duties  of  a  justice  of  ihe 
sup  erne  court  at  chambers.  They  shal  be  compensat- 
ed in  like  manner,  as  the  justices  of  the  supreme  co  rt 
—and  shall  hold  their  offices  for  the  term  of  eight  years. 

Mr  HUNT  also  laid  on  the  table  to  be  prin- 
ted, the  following  : — 

§  12.  Each  senate  district  at  its  biennial  electirn  for 
senators,  shall  choose  three"  electors  of  judges  No 
citizen  shall  vote  for  more  than  two  of  such  electors, 
and  the  three  persons  having  the  highest  number  of 
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votes  shall  be  elected.  Should  fewer  than  three  elec-  \ 
tors  be  chos-en  at  any  such  election  in  consequent  e  of 
two  or  m<»re  of  the  four  persons  receiving  the  highest 
number  01  votes,  h tving  an  equal  number  of  voles,  one 
or  more  of  such  persons  as  the  case  may  require,  shall 
be  selected  to  fill  the  deficiency  oy  lot  '1  he  electors 
thus  chosen  throughout  the  sttte  >hn\\  convene  at 
such  time  and  place  as  may  be  i  rescribed  by  I  i\v,  and 
elect  the  justic  s  of  the  supreme  court,  and  fill  all  va- 
cancies therein  occurring. 

The  fifth  section  was  then  read  as  follows  : — 

$  S.  Any  three  of  them   may  hold  general  terms  of 

sa  d  court  in  any  district;  and  any  one  of  them  may 

hold  special  terms  and  circuit  courts  and   preside  at 

the  courts  of  oyer  and  terminer  in  any  county  " 

Mr.  MURPHY  moved  a  substitute  as  fol- 
lows : — 

$  5.  Any  four  of  the  justices  of  the  supreme  court  of 
Tirhom  the  senior  justice  in  age,  who  is  not  of  the 
court  of  appeals,  sh  11  always  oe  one  and  shall  pre- 
side, may  holo  general  ter  r  s  in  any  district;  and  nny 
one  of  them  may  hold  special  terms  and  circuit  courts, 
and  preside  at  the  courts  of  oyer  and  terminer  in  a;jy 
county. 

Mr.  MURPHY  said  he  had  not  hitherto  dur- 
ing the  protracted  discussion  of  now  nearly  three 
weeks  upon  the  report  of  the  committee  on  the 
judiciary,  saiJ  a  single  word  on  the  subject.  He 
had  observed  this  silence  not  because  he  thought 
the  subject  unimportant,  but  on  the  contrary  lie- 
cause  he  deemed  it  one  of  the  principal  objects, 
if  indeed  it  were  not  the  chief  object,  of  the  as- 
sembling of  this  Convention.  He  had  been  con- 
tent to  be  a  listener  rather  than  a  speaker — to 
learn  rather  than  to  attempt  to  teach — to  give 
the  report  the  full  benefit  of  the  expositions  of 
its  friends  without  cavil  ai-d  without  embarrass- 
ment. But  now  we  were  recording  our  names 
upon  the  different  portions  of  the  system,  and  a 
silent  vote  might  perchance  be  hereafter  mis- 
construe J,  even  if  it  might  not  possibly  be  cen- 
sured as  unjust  to  the  constituency.  We  had 
also  reached  a  part  of  the  report  of  the  com- 
mittee of  the  who  e  when  he  was  compelled  by 
the  honest  convictions  of  his  judgment  to  ex- 
press his  dissent,  and  to  make  the  attempt,  una- 
vailing as  he  believed  it  would  be,  to  render  it, 
as  far  as  it  could  be  made,  conformable  to  his 
views.  He  said  unavailing,  because  the  Con- 
vention as  if  in  "  wandering  mazes  lost,"  seems 
bewildered  by  the  number  of  plans  presented, 
and  as  if  it  had  found  itself  compelled  rather  to 
make  its  escape  from  its  embarrassments  by 
carrying  straightforward  the  report  of  the  com- 
mittee, than  to  attempt  to  perfect  their  system. 
It  would  appear  as  if  a  large  majority  of  the 
Convention  were  opposed  to  the  proposed  plan 
as  a  whole,  yet  that  each  member  was  fearful 
of  the  least  innovation  upon  it.  lest  we  should 
be  compelled  to  begin  a  reconstruction.  Else 
why  is  it  that  amendments  come  from  all  parts 
of  the  house,  as  well  from  a  majority  of  the 
committee  who  have  devised  the  plan,  and  who 
have  become  sensible  of  its  defeats,  as  from 
others,  and  that  all  are  steadily  voted  down? 
Like  the  enchanted  ship,  with  sail  all  set  and 
rudder  nailed,  the  plan  of  the  judiciary  com- 
mittee seems  doomed  to  hold  its  course  regard- 
less of  the  hidden  rocks  which  past  experience 
has  made  known,  and  which  are  laid  down  upon 
the  charts.  The  pilots  even  who  set  our  course, 
have  been  displaced  from  the  helm,  and  on- 
ward we  speed  indifferent  to  consequences. 
Unavailing  as  he  considered  the  attempt,  there* 


fore,he  had  nevertheless  in  the  discharge  of  duty 
determined  to  make  one  effort  to  arrest  this 
headlong  course,  i  y  submitting  the  amendment 
whic  s  had  just  been  read.  As  a  sincere  advo- 
cate of  substantial  reform,  he  wished  to  see  an 
efficient  judiciary  system  adopteJ.  Every 
change  was  not  reform.  .Bad  as  was  the  pre- 
sent system,  there  might  be  a  change  i\  r  the 
worse  ;  to  avoid  which  we  should  keep  steadily 
in  view  the  evils  under  which  we  now  suffer, 
and  as  steadily  seek  to  obviate  them.  He  knew 
of  no  better  test  to  apply  to  the  proposed  altera- 
tions, than  whether  they  corrected  those  evils, 
at  the  same  time  that  they  did  not  impair  these 
other  parts  of  our  system  which  it  is  not  desir- 
able  to  disturb.  And  what  are  those  evils? 
Are  they  not  the  delays  in  procuring  decisions, 
and  the  expense  attending  the  administration  of 
justice  ?  Certainly  no  one  will  deny  that  public 
opinion  has  pointed  out  these  as  the  principal  if 
not  the  only  ones  to  be  corrected.  He  proposed, 
then,  in  the  few  remarks  which  he  should  now 
submit,  to  subject  the  proposed  system  to  this 
lest.  He  was  happy,  however,  to  bear  testimo- 
ny to  the  fidelity,  industry,  and  ability  with 
which  the  committee  had  discharged  its  duty. 
He  believed  that  it  had  been  actuated  by  a  sin- 
cere desire  to  effect  the  reforms  to  which  he  had 
alluded  j  and  that  it  had  presented  us  in  this 
plan  with  some  proposed  changes  which  would 
go  very  far  to  that  end.  If  .i  has  failed  in  other 
respects  to  accomplish  thi- 1  urpos-e,  it  was  per- 
haps to  be  expected  from  the  complication  which 
must  exist  in  any  judiciary  .system,  for  a  state 
of  such  important  and  varied  interests  as  this, 
and  from  the  intrinsic  difficulty  of  devising  any 
new  plan  entirely  sufficient  He  would  first  re- 
fer to  those  points  in  which  he  thouaht  the  com- 
mittee had  succeeded,  and  then  to  «hat  in  which 
it  had  failed,  with  a  view  of  presenting  his 
amendment  to  the  consideration  of  the  house. 
First  in  importance  of  the  advantages  of  their 
system,  is  the  adoption  of  the  principle  sugges- 
ted by  the  gentleman  from  Seneca,  (Mr.  Bas- 
com)  that  of  giving  the  best  justice,  by  which  I 
mean  the  best  talent  and  learning  and  intellect, 
for  the  trial  of  all  causes,  whether  the  amount 
involved  be  large  or  small.  This  idea  is  wor- 
thy of  a  true  reformer.  It  is  to  me  a  grand 
conception,  that  the  suitor  who  shall  have  a 
small  amount  in  controversy,  an  amount  as  im- 
portant, perhaps  to  him, as  a  large  sum  to  others, 
shall  have  the  same  judicial  wisdom  and  learning 
as  the  suitor  who  may  have  his  thousands  at 
stake.  One  of 'he  great  vices  of  our  present  sysiem 
has  been  the  administration  of  inferior  justice, 
as  it  has  come  to  be  considered  in  our  common 
pleas  courts,  in  consequence  of  their  being  sub- 
ordinate to  the  supreme  court.  There  have 
been  in  many  of  the  counties  of  the  state  judg- 
es of  those  courts,  of  distinguished  ability,  yet 
in  general  they  have  been  otherwise.  Suitors 
have  in  consequence  had  no  confidence  in  thHr 
decisions;  writs  of  error  have  multiplied,  de- 
lays have  consequently  ensued,  and  the  system 
itself  has  become  odious.  The  committee  has 
wisely  recommended  that  there  shall  be  but  one 
court  of  record  for  the  trial  of  causes  in  the 
county,  and  that  a  judge  of  the  highest  court 
of  original  common  law  and  equity  jurisdiction 
shall  preside  in  it.    A  reform,  which  will  give 
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us  a  good  administration  of  the  law,  and  there- 
fore speedy    and  cheap,  will  be  in  this  manner, 
at  least  partially  accomplished.     Besides,   the 
more  you  lessen  appeals  and  writs  of  error,  the 
more   you  lessen  expense.     It  is  not  the   com- 
pensation which  the  law  officers   and  attorneys 
receive  for   any  particular   service  that  is  bur- 
densome, but  it  is  the  multiplicat;on  of  services 
in  each  suit   which  is  the  cause  of  the   ruinous 
expenses  of  litigation  in  our  courts.     If  you  send 
a  supreme  court  judge    in  your  counties  to  try 
causes,  litigants  will  be  satisfied  with  his  deter- 
mination, and  not  seek   to  carry  their  suits   any 
further.     They  will   know    that   it  will    be,   in 
general,  money  thrown  away  to  attempt   to  get 
a  reversal,    because  the  judge   who  tried  their 
cause  will  be  also  a   judge  of  the  highest  court. 
In  regard  to   expense,    another  great  saving  is 
made    to  the    tax-payers  in   abolishing  county 
courts.     The  summoning  of  two   sets  of  grand 
jurors  and  two  sets   of  petit  jurors,  one  of  each 
for  the  oyer  and  terminer  and  circuit  courts, and 
the  other  for  the  special   sessions  and  common 
pleas,  -oftentimes,  as  has  happened  in  the  coun- 
ty of  Kings,  at  one  and  the  same  time,  will  be 
avoided.  The  plan  of  the  committee  meets  these 
evils  in  another  respect,  by  abolishing  the  expen- 
sive and  dilatory  practice  of  written   examina. 
tions  before  an  examiner  in    chancery.     Every 
lawyer  knows  how  those  examinations  are   oft- 
entimes protracted  from   day  to  day,  sometimes 
month   after  month,    until  he    becomes  wearied 
with  them  himself.     The  expense  is   oftentimes 
enormous,   and  generally  the  most  serious  por- 
tion of  the  costs.     By  the  abolition  of  this  prac- 
tice, and  the  substitution  of  oral  examinations  at 
the  hearing  in  court,  both  this  time  and  this  ex- 
pense will  be  saved.     It   is  idle  to   suppose  that 
there   is  any    difficulty  in   taking   this  testimo- 
ny   just    as   easily     as    evidence    is    now    ta- 
ken   in    a    trial    at    law ;   for    although  from 
the     forms    of     proceeding     in    chancery     by 
bill    and    answer,    more    issues    of     fact    are 
presented  by  the  pleadings  than  in  pleadings  at 
law,  in  consequence  of  the  latter  being  fictitious; 
yet  the  same  number  of  issues  of  fact  arise  on 
the  trial  at  law  when  the  fictions  are  discarded 
and  the  true  case  presented.     But  even  il  more 
time  be  required  to  take  the  testimony  by  the 
judge  in  chancery  than  on  a  trial  at  law,  it  will 
be  more  than  compensated  by  the  time  saved  in 
not  having  to  wade  through  the  mass  of  written 
evidence  of  an  irrelevant  character,  which  un- 
der the  present  system   is  collected,  and  which 
he  must  read.     Another  excelJent  feature  of  re- 
form, is   the  abolition  of  fees  and  perquisites, 
which  all  our  judges,  except   the  three  justices 
of  the  supreme  court  and   the  chancellor,  have 
enjoyed.     No  plan  could    be  devised  by  human 
ingenuity  more  effectually  to  defeat   the  regu- 
lar and  prompt  administration   of  justice  than 
the  allowance  of  perquisites  to  the  judge.     It 
holds  out  to  him  constantly  bribes  to  delay  his 
business,  or  at  least  to  delay  suits.     Interlocu- 
tory orders,  as  they  are  called,  such  as  orders 
for  further  time  to  plead,  to  stay  proceedings, 
and  the  like,  for  each  of  which  he  receives  a 
fee,  necessarily  serve  to  protract  the  litigation, 
while  the  temptation  of  the  fee  is  held  out  to 
influence    the  judge   to    kindness   in   granting 
them.    The  same  temptation  exists  as  to  taxa- 


tion of  costs,  and  the  judge  knows  that  the  at- 
torney will  take  his  business  where  the  most 
liberality  gexists   in  taxation.     This   is    unjust 
to  the  judge  himself.     Even  if  he   can  resist 
these    influences,    still   he  is   likely  to  be  sus- 
pected ;    for  men  will    attribute  the  same  mo- 
tives of  action  to  him  as  are  known  to  govern 
other  individuals.     These  fees  also  operate  to 
delay  the  administration  of  the  law  in  another 
way.     The  judges  of  the  first  circuit  have  for 
many  years  devoted  the  best  part  of  the  day, 
that  is  the   morning,  to  chamber  business  du- 
ring  he  term  of  the  circuit.     In  my  own  coun- 
ty, these  courts  have  rarely  opened  bef -re eleven 
o'clock  in  the  morning.    So  far  as  these  reforms 
are  effected,  I   am  pleased  with  the  report  of 
the  committee.     But   the  report  falls  short  in 
other  particulars.     It  was  not  to  be  expected 
that  they  would  have  given  us  a  perfect  work. 
They    have,    it   appears    to   me,    committed  a 
great  error,  and  one  which  will    continue  the 
delays    in  law.  and    that    is   contained    in  the 
section    to    which    my    amendment    applies. — 
That  section,  as  it  now  stands,    creates  eight 
different   parts    of  the    supreme  court,  by  de- 
claring that  any  three  of  the  justices  may  hold 
the  terms  in  each  of  the  eight  districts.     Un- 
der this  plan,  tw?o  of  these  courts  may  be  sit- 
ting at  the  same  time;  and  may  decide  differ- 
ently on  the  same  state  of  facts  existing  in  two 
causes  before  them  respectively.     Or  should  a 
court  sitting  on  Long  Island  decide  to-day  one 
way,  another  portion    of  the    court   sitting  at 
Buffalo  the  next  month  might    be  of  a  differ- 
ent opinion   in  a  similar  case,  and  would  dif- 
ferently decide,  because    one    of  these    courts 
cannot  srive  law  to  the  other.     The  only  court 
in  which  you  can  obtain  a  decision  which  will 
be  law  to  the  whole  state,  will  be  the  court  of 
appeals.     The  supreme  court,  as  such,  will  no 
longer  exist;  at  least  you  will  have  no  such  court 
of  original  jurisdiction.     A   supreme   court   is 
one  which  declares  the  law  for  the  whole  state; 
as  weil  for  itself  as  for  inferior  tribunals,  and  for 
the  public.     But  eight  courts  sitting  in  as  many 
districts,  and  all   having  equal   powers,  cannot 
act  in  concert  and  be  united  in  the  law.     There 
can  be  no  connection  between  them.     They  be- 
come district  courts,  and  sink  at  once  to  an  infe- 
rior position  in  the  public  estimation.     The  con- 
sequence will  be  that  no  confidence  will  be  felt 
in  them,  especially  if  they  occasionally  give  dif- 
ferent decisions;  and   suitors  w  11  consequently 
resort  to  the  court  of  appeals   in  much  greater 
numbers   than  if  the  decisions  of  the  supreme 
court  were  uniform   and  consistent.     I  am  not 
satisfied  with  the  system  proposed  by  the  com- 
mittee in  other  particulars;  but  I  am  willing  to 
i-acrifice  my  own  opinions   in  regard  to  them  to 
the  decision  of  the  Convention,  if  a  remedy  be 
provided  lor  the  difficulty  which  I  have  now  re- 
ferred to.     I  have  voted  in  favor  of  the  estab- 
lishment of  county  courts,    in  the  hope  that  by 
adopting  them  a  new   plan  would  be  fixed  for  a 
supreme  court.     That  idea  is  now  hopeless.     I 
cannot  consent  to  the  present  plan,  and  at  the 
same  time  claim  to  have  cured  the  evils  of  which 
the  public  complain.   These  evils  must  continue 
under  it.     Appeals  and  writs  of  error  will  mul- 
tiply, and  the  court  of  appeals  will,  in  less  than 
five  years,  become  completely  clogged,  and  be 
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unable  to  proceed.  The  amendment  which  I 
propose,  is  offered  with  the  view  of  making  a 
connection  between  the  districts,  without  inter- 
fering with  the  distinctive  features  of  the  plan 
of  the  committee.  It  leaves  the  same  number 
of  judges,  and  the  same  districts.  It  provides 
that  one  of  the  judges,  or  moreif  it  be  necessa- 
ry, may  be  designated  to  preside  in  these  courts; 
togofiomone  district  to  the  other,  and  carry 
with  him  the  opinions  of  his  brethren  from  one 
branch  uf  the  court  to  the  other;  and  by  taking 
part  in  the  decisions,  to  draw  them  together,  and 
to  produce  uniformity.  This,  I  admit,  is  not  a 
perfect  system.  It  is  the  best,  however,  of 
which  the  plan  of  the  committee  is  susceptible. 
It  may  be  objected  that  one  man  cannot  sit  in 
all  these  banc  courts;  that  the  physical  power 
of  no  single  individual  would  be  sufficient  to  go 
through  with  the  labor.  The  plan  which  the 
amendment  contemplates,  is  to  prevent  any  two 
or  more  of  these  district  banc  courts  sitting  at 
the  same  time.  The  presence  of  one  man  in  all 
of  them  will  require  that  they  be  held  consecu- 
tively. According  to  the  suggestion  of  the  chair- 
man of  the  committee,  (Mr.  Ruggles,)  there 
would  probably  be  three  banc  terms  held  in 
each  district  in  a  year.  This  would  make  twen- 
ty-four terms  in  all,  and  require  the  presiding 
judge  to  make  the  circuit  of  the  state  three  times 
a  year.  If  each  of  these  terms  averaged  two 
two  weeks  each,  forty- eight  weeks  in  the  year 
would  be  occupied  by  him  in  court.  Of  course 
no  time  would  be  allowed  him  for  writing  out 
his  opinions.  But  I  apprehend  that  three  terms 
a  year  will  be  more  than  will  be  necessary. — 
With  two  terms  in  each  district,  he  will  have 
time  enough,  especially  if  this  presiding  duty 
be  assigned  annually  or  biennially  to  different 
judges.  But  the  difficulty  can  be  entirely  obvia- 
ted by  the  designation  of  two  or  even  more  for 
the  purpose.  The  object  is  to  connect  these 
courts;  to  provide  a  means  of  interchange  of 
opinions;  and  to  approximate  as  near  to  uni- 
formity as  under  the  system  we  can  do.  There 
are  other  advantages  flowing  from  this  union 
besides  keeping  down  appeals.  The  judges  thus 
appointed  to  preside  will  become  more,  skilled. 
The  office  will  be  a  preparatory  school  for  the 
court  of  appeals,  in  which  four  of  them  are  by 
the  committee  U>  sit.  Liberality  of  views  will 
be  promoted,  the  spirit  of  the  whole  people  of 
the  state  appreciated,  and  that  progress  of  law 
as  a  science,  based  upon  the  rights  of  man,  se- 
cured. I  have  votedagainst  the  union  of  the  tri- 
bunals of  law  and  equity  as  provided  for  by  the 
committee,  simply  on  the  ground  that  it  effects 
no  reform  of  itself.  The  only  effect  of  it  will 
be  to  impose  double  duty  upon  the  same  judge, 
whereas  a  division  of  labor  in  law  as  in  every 
other  art,  trade  or  profession,  is  of  advantage  to 
the  public  in  securing  a  more  perfect  and  spee- 
dy work.  The  plan  of  the  committee  keeps  up 
the  distmcion  between  the  two  tribunals  as  be- 
fore. Equity  powers  will  be  exercised  by  twen- 
ty eight  judges,  instead  of  by  one  chancellor  and 
nine  vice  chancellors  as  now.  I  am  prepared  to 
take  the  step  proposed  by  the  gentleman  from 
New. York  (Mr.  O'Conob)  and  to  adopt  one 
common  mode  of  procedure  in  law  and  equity, 
and  that  is  by  bill  and  answer.  Unless  that 
step  be  taken,  your  unii>n of  the  law  and  chance- 


ry courts  into  one,  with  a  separate  and  distinct 
mode  of  proceeding  as  now,  works  no  reform. — 
I  wish  to  see  a  plan  by  which  a  suitor  will  not 
be  thrown  from  one  court  to  another  because 
his  counsel  has  mistaken  the  remedy,  and  such 
a  plan  is  secured  by  the  proposition  of  the  gen- 
tleman from  New- York.  Still,  as  I  have  said,  I 
am  willing  to  waive  my  objection  to  this  and 
some  other  parts  of  the  report,  if  we  only  re- 
move the  evils  which  the  public  have  called 
upon  us  to  remedy.  Justice  administered  prompt- 
ly and  at  a  fair  charge,  will  satisfy  the  intelligent 
constituents  whom  we  represent;  provided  it 
flow  from  honest,  independent  and  capable  tribu- 
nals. With  the  adoption  of  my  amendment  I 
will  be  content  to  sustain  the  plan  of  the  com- 
mittee. 

Mr.  NICOLL  concurred  entirely  in  the  re- 
marks of  the  gentleman  from  Kings  ;  but  he 
thought  there  would  be  great  difficulty  in  carry- 
ing out  his  proposition.  The  object  was  to  se- 
cure something  like  uniformity  in  the  proceed- 
ings and  decisions  of  these  district  courts.  He 
had  entertained  great  distrust  of  the  committee's 
plan.  In  seeking  to  avoid  Scylla,  they  had  fal- 
len upon  Charybdis.  In  their  efforts  to  avoid 
centralization,  they  had  erred  too  much  in  the 
other  direction.  These  eight  district  courts 
might  cause  a  conflict  of  decision,  and  uncer- 
tainty in  the  law,  and  the  system  might  break 
down  under  its  own  pressure.  But  it  was  phys- 
ically impossible  for  one  judge  to  preside  in  all 
these  courts.  He  would  suggest  a  modification 
of  this  section  which  he  had  drawn  up,  provi- 
ding that  two  judges  should  be  selected  for  this 
purpose,  and  omitting  the  clause  that  required 
that  such  presiding  judges  should  be  of  the  sen- 
ior class  as  follows  : — 

General  terms  of  the  said  court  may  be  held  in  any 
district  by  three  or  more  judges  thereof,  two  of  the 
said  judi.es  shall  be  selected  in  a  manner  to  be  provi- 
ded for  by  law,  lor  the  purpose  of  presiding  in  said 
courts. 

Mr.  MURPHY  had  no  objection  to  any  modi- 
fication that  would  carry  out  the  object  he  ahd 
in  view. 

Mr.  BROWN  said  it  was  not  probable  that 
this  proposition  would  be  decisively  settled  to- 
day— and  as  he  thought  favorably  of  the  propo- 
sition, or  rather  of  its  object,  (for  it  was  im- 
practicable in  the  shape  in  which  it  was  pre- 
sented) he  rose  to  suggest  that  it  should  be  a 
subject  of  reflection  between  this  and  Monday. 
It  sought  to  remedy  a  defect  in  this  system 
which  the  judiciary  committee  had  not  sought 
to  conceal,  though  they  thought  it  in  a  great 
measure  compensated  by  other  portions  of  the 
plan.  He  repeated,  that  it  two  bank  terms  only 
were  to  be  held  in  each  district,  then  one  judge 
might  preside  at  them  all. 

Mr.  BASCOM  was  inclined  to  think  favora- 
bly of  this  amendment,  substantially.  He  hop. 
ed  however  it  would  be  laid  over  for  the  present. 

Mr.  CHATFIELD,  presented  the  following 
substitute  for  the  section: — 

§5  General  terms  of  said  court  shall  be  annually 
held  in  each  of  said  districts;  and  may  be  held  by  any 
three  01  said  judges  ;  and  any  one  of  said  judpas  may 
hold  special  terms  and  circuit  courts,  and  one  or 
more  cf  said  judges  shall  preside  at  the  courts  of  oyei 
and  terminer  in  any  county. 

Mr*  CHATFIELD  desired  to  secure  a  cour* 
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in  banc  in  each  of  these  districts  annually.  As 
the  section  stood,  it  was  permissive  only.  The 
same  remark  would  apply  to  the  latter  clause  of 
the  substitute.  He  desired  to  make  it  manda- 
tory in  both  coses. 

The  PRESIDENT  ruled  the  substitute  out  of 
order  at  presen  . 

Mr.  MURPHY  said  the  gentleman  from  Or- 
ange had  shown  him  a  substitute  for  his  propo- 
sition which  he  liked  better  than  his  own,  and 
would  send  up  in  lieu  of  it. 

Mr.  JORDAN  confessed  that  this  section  was 
susceptible  of  improvement.  But  it  was  im- 
possible to  judge  of  the  effect  of  this  proposi- 
tion, at  once,  and  to  carry  it  out  in  all  its  work- 
ings.  He  desired  time  to  see  how  the  moves' 
on  the  board  were  to  be  made,  and  whether, 
on  the  whole,  it  was  an  improvement.  He  sug- 
gested that  it  lie  on  the  table  and  be  printed. 

Mr.  HOFFMAN  was  not  able  fully  to  un- 
derstand the  proposition  of  the  gentleman  from 
Kings  in  all  its  bearings.  As  to  the  proposition  of 
Mr.  Chatfield,  he  suggested  that  if  it  was  to 
be  printed,  it  ought  first  to  be  amended  so  as  to 
have  it  practicable  to  have  four  judges  sitting  in 
banc.  The  report  of  the  majority  of  the  com- 
miitee  hekl  out  some  encouragement  to  continu- 
ing the  one-horse  term  of  the  supreme  court  in 
matters  of  practice.  That  he  had  rather  not 
have  in  the  report.  He  sugges'ed  that  the  sub- 
stitute of  Mr.  C.  be  amended  so  as  not  to  invite 
that  kind  of  court  for  that  sort  of  business. 

Mr.  PATTERSON  suggested  thatinstead  of 
fixing  a  rule  in  the  constitution,  that  this  presi- 
ding judge  shou  d  be  the  senior  in  age,  that  the 
matter  had  better  be  left  to  the  legislature. 

Mr.  MURPHY  said   the   substitute  for   his 
own  amenJment,  suggested  by  the  gentleman  | 
from  Orange,  contemplated   that  the  presiding  ' 
officer  should  be  designated  by  law. 


Mr.  PATTERSON  said  that  would  be  better. 
Another  difficulty — if  one  judge  was  to  preside 
in  all  these  courts,  we  could  not  have  two  courts 
in  banc  sitting  at  the  same  time. 

Mr.  MURPHY  said  that  was  the  very  evil 
he  desired  to  avoid. 

Mr.  PATTERSON  replied  that  unless  these 
courts  were  to  sit  at  the  same  time  there 
was  no  use  in  cutting  it  up  into  eight  parts — as 
one  court  could  do  as  much  business  as  eight,  f 
its  terms  weie  held  at  different  times  in  various 
places. 

Mr.  MURPHY  said  these  considerations  had 
not  escaped  him  in  considering  this  subject — and 
he  should  be  glad  to  see  it  so  modified  as  to 
meet  these  objections  and  still  carry  out  its  ob- 
ject— which  was  to  accomplish  a  connection  be* 
tween  these  courts,  which  would  make  this 
really  a  supreme  court  of  original  jurisdiction. 

Mr.  BROWN  offered  the  following  as  carry- 
ing out  the  idea  of  the  gentleman  from  Kings — 
though  Mr. B. was  not  to  be  considered  as  adopt- 
ing it — for  he  wanted  time  to  reflect  upon  it: — 

§  5.  Provision  may  be  made  by  law  for  designating 
from  time  to  time  one  ot  the  said  justices  to  preside  at 
the  general  terms  of  the  said  couittobe  held  in  the 
several  districts  Any  three  or  more  of  said  justices, 
of  whom  the  said  justice  so  designated  shall  always  be 
one,  may  hold  such  general  terms,  and  any  one  of 
them  may  hold  circuit  courts  and  courts  of  oyer  and 
terminer  in  any  county. 

Mr.  MURPHY  accepted  this  as  a  substitute 
for  his  own. 

These  several  propositions  were  ordered  to 
be  printed. 

Mr.  STEPHENS  laid  on  the  table  a  resolu- 
tion, that  the  Convention  would  adjourn  sine  die 
on  the  first  Saturday  of  October  next. 

The  Convention  then  adjourned  to  half  past 
8  o'clock  on  Monday  morning. 


MONDAY,  AUGUST  31. 


Prayer  by  the  Rev.  Dr.  Sprague. 

Mr.  SHAW  presented  a  remonstrance  from 
trustees  and  teachers  of  the  Moravian  Institute, 
on  the  subject  of  the  diversion  of  the  literature 
fund.  Referred  to  the  appropriate  committee 
of  the  who!e. 

Mr.  WORDEN  presented  the  remonstrance 
of  the  Genesee  Wesleyan  Seminary  on  the  same 
subject.     Referred. 

Di  BTS  AND  CANALS. 

Mr.  AYRAULT  presented  a  plan  for  paying 
the  state  debt  and  completing  the  unfinished  ca- 
nals, as  follows  : — 

$t  The  legislature  shall  not  sell,  lease,  or  other- 
wise dispose  of  any  oj  the  uavigabte  cana  sor'«his  state, 
inc  udinx  such  as  the  state  may  hereafter  finish  and 
imke  navigable;  but  the*  shall  reifiai.t  n  e  property  of 
th '  state  iorever;  an*  the  tolls  and  all  the  revenues 
accruing  therefrom  shall  be  applied  as  provided  for  in 
this  constitutio  . 

$2.  Tt.e  tolls  shall  be  soregnlated  as  to  best  pre- 
serve the  piihlie  faith,  and  to  piovtde  for  the  punctual 
payment  of  the  public  debt  as  heaemafter  specified;  and 
no  reduction  of  tolls  shall  be  made  unless  in  view  of 
th  >se  objects,  uutii  the  who. e  of  said  debt  shall  be  fully 
paid 

$  3  For  the  purpose  of  completing  the  unfinished  ca- 
nals, the  legislature  may  have  power  to  increase  the 


present  state  debt  to  the  amount  of,  but  not  exceeding 
in  the  aggregate,  $35  0  0,000,  (exclusive  of  a  contingent 
liability  lor  the  payment  of  #i,7t3,ooo  loaned  to  solvent 
corporati  ns,)  provided  it  can  be  loaned  at  »  rale  of 
iuterest  not  exceeding  6  i  ei  cent.;  but  such  increase 
shall  not  exceed  in  any  one  year  $i  000,000;  aid  no 
such  further  increase  shall  be  made  unless  f>r  the  bet- 
ter enabling  the  state  to  fulfil  its  engagements,,  by 
prosecuting  with  a  view  to  completion  some  part  or  all 
<  f  the  unfinished  canals,  to  wit:— The  Krie  canal  en- 
largement, Genesee  Valley  canal  and  Black  River  ca- 
nal but  the  present  siate  debt  shall  not  ne  increas- 
ed for  anv  other  purpose,  unit ss  to  repel  invasion  or 
suppress  insurrection 

$  4  After  paying  the  expense  of  collecting,  r uperin- 
teuding  and  ord  nary  repairs,  $t,&00,(»00ol  theTevenufS 
of  the  state  canals,  sruli  in  each  year,  and  at  that  rate 
or  a  shorter  period,  commencing  ist  July,  1846,  be  ap- 
fled  or  st  apart  as  a  sinking  fund  for  the  next  ten 
years,  to  pay  the  interes:.  and  redeem  the  principal  of 
ihc  state  debt,  until  1st  Ju  y,  135S,  when  §2,000,000  of 
said  revenues  s  all  therenfter  con  inue  to  be  applied 
or  set  apart  annualfy,  or  in  that  proportion  for  *  short, 
er  period,  in  like  manner,  and  to  the  like  effect,  until 
the  whole  of  said  debt  and  the  interest  thereon  is  lully 
paid  an  I  satisfied. 

$  5.  The  balance  of  the  revenues  of  the  canals,  be  the 
same  more  or  less,  after  paying  as  provided  in  the  last 
preceding  section,  together  with  »he  auction  and  salt 
duties  and  all  other  receipts  into  the  treasury  not  oth- 
erwise  specifically  appropriated,  shall  be  applied  at 
the  discretion  of  the  legislature,  in  defraying  the  oxdi- 
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nary  expenses  of  the  government,  the  completion  of 
the  unfiuisned  canals,  and  the  payment  of  the  public 
debt;  that  is,  the  said  canal  revenues  are  thus  sacredly 
pledged,  until  the  statn  debt  and  interest  thereon  is 
fully  paid  and  exiiuguished. 

§  6  li  the  funds  herein  provided  for  paying  the  pub- 
lie  creditors  shall  not  be  realized  in  time  to  meet  the 
state  stocks  falling  due,  provision  shall  be  made  by  law 
for  issuing  new  stock  lor  that  purpose:  said  new  stock 
shall  be  made  payable  at  such  time  as  the  revenues 
will  meet  the  same. 

EXPLANATORY. 

The  balance  of  the  aggregate  state  debt,  including  all 
sums  borrowed  from  specific  state  funds,  is  believed  to 
be  less  than  $-22, 000, 000,  and  cannot  exceed  $22,300,000 
—  borrow  $;,700,  00  is  $25,000,000  Appropriate  in  pay- 
ment 9 1  600,000  annually  for  ten  years,  and  $ -2,000,000 
annually  ihereaiter,  will  pay  a  debt  of  $ 25,000,000,  and 
interest  thereon,  in  23  years  Or  apply  all  the  reve- 
nues after  completing  the  canals,  and  it  is  believed 
the  debt  will  be  extinguished  at  a  much  earlier  period 

1  his  plan  simplifies  the  state  debt  by  treating  the  a- 
mount  in  'he  aggregaie  instead  of  the  numerous  speci- 
fic and  general  funds  in  which  it  has  been  h  retofore 
conside  ed;  and  it  secures  the  early  completion  of  the 
public  works,  thereby  increasing  the  revenues  Irom  the 
increased  business  caused  by  cheapening  transporta- 
tion without  a  reduction  of  tolls. 

It  was  referred  to  the  committee  of  the  whole 
and  ordered  to  be  printed. 

JUDICIARY  EXPENSES. 
MR.  PERKINS  offered  the  following  : 

Resolved,  That  the  Comptroller  be  requested  to  fur- 
nish this  Convention  with  the  amounts  paid  within  the 
]HSt  three  years  to  judges  of  the  several  courts  of  oyer 
and  terminer,  in  this  state,  f  >r  services,  under  part 
fourth,  chapter  first,  title  one,  section  thirteen  of  the 
Revised  Statutes  t 

Mr.  P.  explained  his  object  to  be  to  call  for 
the  amounts  paid  for  returns  of  testimony  made 
to  the  Governor  in  capital  cases  under  the  sta- 
tute. His  resolution  was  suggested  mainly  by 
a  knowledge  of  the  fact  that  the  circuit  judge 
had  charged  $700  for  furnishing  a  copy  of  his 
notes  to  the  Governor  in  the  case  of  Freeman 
the  murderer,  and  $300  for  the  notes  of  the  trial 
of  Wyatt. 

The  resolution  was  agreed  to. 
THE  JUDICIARY. 

The  Convention  resumed  the  consideration  of 
the  judiciary  article,  the  fifth  section  being  still 
under  consideration. 

Mr.  J.  J.  TAYLOR  moved  to  amend  by  in- 
serting the  words — u  or  any  judge  of  the  court 
of  appeals,"  after  the  word  "  then,"  in  the  2d 
line.  Mr.T.  explained  his  object  to  be  to  enable 
any  judge  of  the  court  of  appeals,  as  well  as  any 
judge  of  the  supreme  court,  to  hold  special 
terms,  and  circuit  courts,  and  to  preside  at  the 
courts  of  oyer  and  terminer  in  any  county.  It 
had  been  suggested  that  the  judges  of  the  court 
of  appeals  would  not  have  business  to  employ 
them  throughout  the  year.  Others  believed 
they  would  have  more  business  than  they  could 
accomplish.  Judges  were  better  officers  from 
being  constantly  employed,  and  his  amendment 
was  intended  to  allow  them  to  hold  terms  of  the 
supreme  court,  without  making  it  necessary  that 
they  should  do  so.  Among  other  advantages  to 
be  derived  from  this,  the  judges  would  be  able 
to  gain  some  experience  in  the  nisi  prius  courts. 

Mr.  HOFFMAN  supported  tht  amendment, 
for  he  thought  it  would  be  wise  to  require  the 
judges  of  the  court  of  appeals,  not  only  to  sit 
in  banc,  but  to  sit  on  circuit.  He  would  amend 
the  section  so  that  the  judges  of  the  court  of  ap. 


peals  might  be  employed  every  where  in  banc, 
in  circuit  and  in  «>yer  and  terminer.so  as  to  leave 
the  door  open  to  a  beneficial  arrangement  by  the 
legislature.  He  proposed  to  amend  the  section 
so  as  to  read  as  follows  : — 

The  judges  of  the  supreme  court  and  of  the  court  of 
appeals,  or  any  two  or  more  of  them,  may  hold  terms 
of  said  supreme  court;  and  any  one  of  them  may  hold 
circuit  courts,  and  preside  at  the  courts  of  oyer  and 
terminer  in  any  county. 

Mr.  WORDEN  understood  it  to  be  the  inten- 
tion of  the  judiciary  committee,  (whose  chair- 
man was  now  absent,  he  feared  in  consequence 
of  ill  health,)  to  have  a  court  of  appeals  discon- 
nected with  the  judges  of  the  inferior  courts,  so 
that  when  appeals  came  up  they  might  be  heard 
by  a  class  of  men  who  had  not  mingled  in  any 
way  with  the  decisions  and  reasonings  of  the 
inferior  tribunals,  and  as  a  consequence  had  no 
preconceived  opinions.  He  feared  the  amend- 
ment of  the  gentleman  from  Herkimer  would 
produce  an  effect  that  was  not  intended.  He  did 
not  believe  the  legitimate  business  of  that  court 
would  permit  them  to  hold  circuit  courts  ;  and 
fearetl  that  there  was  a  disposition  to  throw  too 
much  upon  the  court  of  last  resort,  where  judg- 
es should  have  abundant  time  to  make  up  their 
opinions  upon  the  cases  brought  before  them. — 
Nor  did  he  think  their  knowledge  of  the  practice 
in  these  courts  would  be  sufficient  to  make  them 
competent  to  the  duties  of  holding  terms  in  nisi 
prius.  He  should  therefore  oppose  the  amend- 
ment. 

Mr.  PERKINS  discussed  the  probability  of  a 
judge  who  had  tried  a  case  on  circuit  and  made 
a  decision  which  might  be  carried  up  for  review, 
adhering  to  his  decision  to  avoid  any  imputation 
on  his  judgment  which  a  reversal  might  be  sup- 
posed to  make.     He  opposed  ihe  amendment. 

Mr.  SIMMONS  agreed  with  the  gentleman 
from  Herkimer  that  two  or  more  judges  should 
be  permitted  to  hold  special  terms,  and  he  would 
be  even  willing  lo  adopt  the  phraseology  of  the 
present  constitution,  and  say  one  or  more,  so 
that  the  people  might  have  courts  held  occasion- 
ally at  their  own  doors.  He  would  not,  howev- 
er, make  this  a  constitutional  provision,  but 
leave  it  to  the  legislature 

Mr.  PATTERSON  said  as  a  part  of  the  court 
of  appeals  would  be  elected  by  general  ticket, 
that  part  might  consist  of  laymen,  and  it  was 
held  to  be  desirable  that  they  should  be  so;  but 
it  would  be  obviously  improper  that  laymen 
should  hold  circuit  courts. 

Mr.  SIMMONS  said  it  was  not  proposed  to 
make  it  obligatory  on  them  to  do  so,  but  merely 
to  give  them  the  discretionary  power  which  it 
could  not  be  supposed  the  lay  members  of  that 
court  would  exercise. 

Mr.  PATTERSON  opposed  the  amendment. 

Mr.  HOFFMAN  objected  to  the  judges  of  the 
court  of  appeals  sitting  at  circuit, if  they  did  not  sit 
at  banc,  and  others  objected  to  their  sitting  in  cir- 
cuit if  they  did  sit  in  banc.  How  should  they  rec- 
oncile  these  differences.  He  thought  the  discharge 
of  banc  and  circuit  duties  would  increase  the  a- 
bilities  of  the  judges  of  the  court  of  appeals  to 
discharge  their  peculiar  duties,  and  tend  to  ex- 
pose incompetency,  if  it  should  find  its  way  into 
the  court  of last  resort.  He  thought  the  gentleman 
fromSt.Lawrence,(Mr.PE£KiNs;)  was  mistaken 
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in  supposing  that  a  judge  who  had  sat  below  and 
searched  for  the  law,  was  thereby  disqualified 
to  sit  in  error.  He  repeated,  however,  that  he 
would  leave  this  to  the  legislature. 

Mr.  F.  F.  BACKUS  said  the  amendment 
would  prevent  laymen  ever  accepting  a  seat  in 
the  court  of  appeals. 

Mr.  J.  J.  TAYLOR  accepted  the  amendment 
of  the  gentleman  from  Herkimer. 

Mr.  WATERBURY  said  the  amendment 
would  defeat  one  object  which  had  been  contem- 
plated. They  had  desired  to  have  a  tribunal 
that  was  entirely  uncommitted  to  any  decision 
in  the  courts  below — not  blind  to  the  law,  but 
not  wedded  to  preconceived  conclusions. 

Mr.  SWACKHaMER  said  if  the  amendment 
of  the  gentleman  from  Herkimer  was  to  pre- 
vail,  it  would  be  necessary  to  reconsider  the  sec- 
tion constituting  this  court.  Judges  coming 
from  the  courts  below,  would  necessarily  be  in- 
competent to  review  a  decision  with  that  can- 
dor and  fairness  that  would  actuate  a  person 
entirely  dissevered  from  the  inferior  courts.  Me 
considered  this  a  vital  principle. 

Mr.  J.  J.  TAYLOR  said  if  he  desired  to  fill 
the  pockets  of  lawyers  he  would  prevent  men 
sitting  in  more  than  one  court.  No  one  thing 
had  been  so  productive  of  appeals,  to  prevent 
which  he  thought  was  a  prominent  object.  He 
thought,  there  would  be  no  pride  of  opinion  to 
prevent  judges  reviewing  calmly  and  deliberate- 
ly the  opinions  they  had  been  called  upon  to 
make  on  circuit,  necessarily  in  haste. 

Mr.  KIRKLAND  asked  what  the  gentleman 
from  Herkimer  meant,  by  proposing  to  leave  out 
the  words,  '*  any  district. " 

Mr.  HOFFMAN  replied  that  he  feared  these 
courts  would  be  considered  district,  instead  of 
state  courts. 

Mr.  KIRKLAND  feared  the  omission  of  those 
words  would  lead  to  a  continuance  of  that  cen- 
tralization of  which  so  much  complaint  had 
been  made.  He  sugsested  some  modification 
which  would  obviate  his  objections  and  make 
the  amendment  a  valuable  one. 

Mr.  HOFFMAN  replied,  and  the  debate  was 
continued  by  Messrs.  SIMMONS,  RICHMOND, 
MORRIS,  HARRIS,  PATTERSON,  TALL- 
MADGE,  STETSON,  and  RUGGLES. 

Mr.  STETSON  moved  to  amend  the  amend- 
ment by  striking  out  the  words  "  and  of  the 
court  of  appeals."  and  insert  "  or  a  ju»lge  of 
the  court  of  appeals,"  after  f'them,"  in  the 
third  line,  so  that  the  judges  of  the  appeal  court 
may  hold  circuit  courts  and  courts  of  oyer  and 
terminer,  but  not  terms  of  the  supreme  court. 

Mr.  HOFFMAN  said  this  would  make  the 
whole  nothing  more  than  a  district  system,  in- 
stead of  a  system  for  the  state  at  large. 

Mr.  RUGGLES,  at  some  length,  explained 
the  purposes  of  the  committee  in  framing  the 
fifth  section,  and  replied  to  the  arguments  which 
had  been  brought  in  favor  of  the  proposed 
amendment. 

The  amendment  of  Mr.  STETSON  was  lost, 
20  to  34. 

The  question  then  recurred  on  the  amend- 
ment of  Mr.  Taylor,  as  amended  by  Mr. 
Hoffman.  The  ayes  and  noes  were  called, 
and  there  were  yeas  18,  nays  70. 

Mr.  J.  J.  TAYLOR  renewed  his  amendment 


in  its  original  form  before  it  was  amended  on 
the  suggestion  of  Mr.  Hoffman 

The  amendment  was  lost. 

Mr.  MURPHY  offered  an  amendment  to  the 
fifth  section,  as  follows: — 

Provision  may  be  made  by  law,  for  designating,  from 
time  to  time,  one  or  more  of  the  said  justices  of  the 
supreme  court,  not  of  the  eourt  ot  appeals,  either  of 
whom  may  preside  at  the  general  U'rms  of  the  said 
court  to  be  held  in  the  several  districts.  Anyihreeor 
more  of  the  said  justices,  of  whom  one  of  t1  e  sain  jus 
tices  so  design -i ted  s-hall  always  be  one,  may  hold  such 
general  terms.  And  any  one  ol  them  may  hold  special 
terms  and  c  rcuit  courts,  and  may  preside  in  courts  of 
oyer  and  terminer  in  any  county. 

Mr.  BASCOM  desired  to  offer  an  amendment 
to  obviate  objections  which  had  been  made  It 
was  to  insert  the  words  ''  having  the  shortest 
period  to  serve,"  so  as  to  require  the  president 
judges  to  be  taken  from  the  experienced  class  of 
judges. 

Mr.  BROWN  advocated  Mr.  Murphy's  a- 
mendment;  but  objected  to  Mr.  Bascom's. 

Mr.  HOFFMAN  objected  to  a  one  man  court, 
and  proceeded  to  illustrate  his  position. 

Mr.  BASCOM  withdrew  his  amendment 

Mr.  N1COLL  moved  to  strike  out  "  special 
terms  and/'  from  the  last  clause  of  the  amend- 
ment. 

Mr.  SIMMONS  would  rather  leave  the  matter 
in  the  hands  of  the  legislature. 

Mr.  NICOLL  explained  his  purpose  to  be  to 
require  those  special  terms  to  be  held  by  m/xe 
than  one  judge,  inasmuch  as  questions  of  grave 
importance  would  there  have  to  be  decided. 

Mr.  KIRKLAND  called  for  the  yeas  and  nays, 
and  there  were  yeas  30,  nays  50. 

Mr.  BAKER  moved  to  amend  so  that  it  would 
read  "two  of  them  may  hold  special  terms,"  &c. 

This  was  briefly  debated  by  Messrs.  BAKER 
and  BROWN,  when  the  vote  was  taken  by 
rising,  and  there  were  ayes  34,  nays  32. 

Mr.  STETSON  demanded  the  ayes  and  nays, 
and  they  were  ordered. 

Messrs.  STETSON  and  SIMMONS  farther 
debated  the  amendment,  when 

Mr.  BAKER  modified  the  same  so  that  it 
would  read  "  any  one  or  more,"  &c. 

Mr.  MURPHY  accepted  the  amendment.  (It 
is  embodied  above.) 

The  substitute  of  Mr.  Murphy  (see  above) 
was  then  adopted  without  a  division. 

The  6th  section  was  then  read  as  follows  : 

§  6  They  slnll  severally  at  stated  times  receive  for 
their  services  a  compensation  to  beestablished  bv  law, 
which  shall  not  be  diminished  during  their  continuance 
in  office. 

Mr.  RICHMOND  moved  to  strike  out  all  af 
ter  the  word  "  law."  He  thought  the  judiciary 
committee  had  made  a  mistake  the»e.  They 
could  not  wish  to  tie  up  the  hands  of  the  legis- 
ature  so  that  they  could  not  diminish  a  salary 
that  was  too  high. 

This  amendment  was  lost,  ayes  13,  noes  68. 

Mr.  BROWN  offered  the  following  substitute 
for  the  clause  proposed  to  be  struck  out,  saying 
that  he  did  so  at  the  request  of  Mr.  Loomjs,  who 
penned  it.  and  would  not  be  here  until  this  af- 
ternoon : 

"  But  no  law  shall  be  passed  by  which  the  salary  of 
any  judge  sha  I  he  diminished  below  theamoun*  esta'*. 
lished  by  law  at  the  time  of  his  acceptance  .T  his  <f. 
fice—nor  shall  any  law  increasing  the  salary  of  a  judge 
take  effect  within  two  years  after  it*  passage." 
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Mr.B.  said  the  object  was  to  allow  the  legisla- 
lure  to  reduce  the  salary  of  a  judge  to  the  point 
where  it  stood  when  the  judge  took  office,  but 
not  below  that  amount~and  to  prevent  any  in- 
crease of  salary  taking  effect  within  two  years. 

Mr.  SIMMONS  preferred  the  original  section 
as  it  stood.  That  had  a  well  settled  meaning. 
It  was  in  the  present  constituiion,  though  appli- 
cable to  other  officers,  and  meant  precisely  what 
this  amendment  did,  and  was  clear  and  explicit 
—save  the  latter  clause,  which  was  improper. 
We  should  only  mystity  the  section  by  the  a- 
mendment. 

Mr.  RICHMOND  dwelt  at  much  length  on 
the  original  section— contending  that  it  would 
invite  efforts  on  the  part  of  the  judges  to  get  their 
salaries  increased,  and  once  raised  to  a  high 
point,  they  would  not  be  reduced  during  their 
continuance  in  office.  He  was  for  paying  them 
well,  but  he  would  not  fix  it  in  the  constitution 
that  a  salary  once  fixed,  no  matter  how  high  it 
was,  should  not  be  reduced  for  eight  years.  He 
should  prefer  to  see  the  word  diminished  struck 
out,  and  increased  put  in. 

Mr.  BROWN  reminded  the  gentleman  that 
the  question  was  on  the  amendment,  not  on  the 
origuai  section.  The  speech  and  the  amendment 
did  not  hang  together. 

Mr.  RICHMOND  replied  that  it  was  all  one 
question — and  he  did  not  want  to  make  two 
speeches  when  one  would  answer.  He  went  on 
to  say,  that  as  the  next  legislature  would  fix 
these  salaries,  the  section  should  read  that  no 
judge's  salary  should  be  increased  during  his 
continuance  in  office.  And  if  gentlemen  had 
any  confidence  in  the  people,  they  would  so  a- 
mend  it. 

Mr.  HOFFMAN  opposed  both  the  original 
section,  the  amendment,  and  the  suggestion  of 
Mr.  Richmond.  The  object  of  any  such  pro- 
vision should  be  to  make  the  judges  independ- 
ent of  the  legislature,  and  it  had  nothing  to  do 
with  the  popularity  hunting  question  of  confi. 
dence  or  want  of  confidence  in  t^e  people.  It 
was  not  neccessary  that  man,  in  settling  this 
question,  should  have  a  popularity  halter  in  his 
pocket,  going  about  to  see  if  he  could  not  find  a 
popularity  horse  to  mount.  The  question  was 
how  we  could  make  judges  independent  of  the 
legislature.  We  should  "see  to  it  that  the  legis- 
lature should  not  increase  the  pay  of  the  judge. 
If  they  could,  they  could  pension  him — they 
might  reward  him  for  his  decisions,  or  punish 
him  for  his  decisions,  by  refusing  to  reward  him. 
They  ought  not  to  have  the  power  to  reduce  or 
increase  the  pay  of  a  judge.  He  went  on  to 
urge  that  the  mininum  compensation  of  a  judge 
should  be  named  in  the  constitution — that  the 
legislature  ought  not  to  be  permitted  to  go  be- 
low it — and  the  least  compensation  he  would 
name  would  be  $3,000.  He  was  free  to  confers 
that  opinion,  and  that  the  danger  was,  under 
this  increase-  of  the  judicial  force,  that  their 
compensation  might  be  fixed  at  too  low  a  sum. 
A  man  who  would  not  go  on  to  the  bench  from 
any  other  motive  than  pay,  was  unfit  to  be 
tnere.  So  was  the  man  who  would  go  there 
without  adequate  pay.  They  must  have  bread, 
it  sdiirt  and  lodgings.  If  you  did  not  give  it  to 
them  by  law,  they  would  have  it,  he  would  not 
say  how.    But  they  would  have  it    He  urged 


that  $3,000  was  little  enough  for  a  judge  who 
had  to  travel  over  the  whole  state,  leave  hi3 
family,  and  his  affairs  to  be  managed  by  others, 
and  to  live  a  good  port  of  the  time  in  your  large 
cities,  where  he  must  pay  the  high  prices  which 
transient  persons  had  to  pay  there.  He  would 
have  the  judge  speak  the  law  without  the  fear 
of  losing  his  bread,  or  the  hope  of  acquiring 
the  favor  of  the  legislature  and  money.  With- 
out an  independent  judiciary  to  stand  by  the 
constitution,  there  was  no  vitality  in  it. — 
And  to  be  really  independent,  lhe  legislature 
should  have  no  power  to  deal  with  them  in  the 
matter  of  salary. 

Mr.  BASCOM  followed.  He  should  not  be 
deterred  from  doing  his  duty,  if  gentlemen  did 
undertake  here  to  asperse  the  motives  of  tnose 
who  differed  from  them.  He  did  not  come  here 
with  a  popularity  halter  in  his  pocket,  looking 
after  popularity  horses;  and  he  regretted  that 
gentlemen  could  not  vote  in  a  minority  on  such 
a  question,  though  it  was  a  silent  vote,  without 
having  such  imputations  cast  in  their  tee  h.  He 
voted  with  the  thirteen  in  favor  of  the  amend- 
ment just  negatived;  and  because  he  was  not 
willing  to  sive  the  power  to  increase  salaries 
and  withhold  the  power  to  diminish  also.  The 
control  of  this  whole  matter  of  salary  he  would 
leave  to  the  legislature,  let  gentlemen  denounce 
the  motive  for  such  a  vote  as  they  would.  He 
had  another  reason  for  voting  to  strike  out  the 
clause  in  question.  It  was  because  there  was 
no  prohibition  in  this  article  against  judges  re- 
ceiving  fees  or  perquisites.  Had  the  judiciary 
committee  adhered  to  their  decision,  and  report- 
ed such  a  clause,  he  should  not  have  made  war 
upon  this  section.  He  opposed  the  principle  of 
having  a  minimum  salary.  It  was  based  only 
on  the  assumption  that  the  judges  would  have 
a  stinted  compensation,  and  that  we  were  sent 
here  to  see  to  it  that  public  officers  did  not  do 
injustice  to  themselves  in  the  matter  of  compen- 
sation. Much  more  watchfulness,  he  appre- 
hended,  would  be  required  to  prevent  them  from 
getting  more  than  they  should.  Unless  this  sec- 
tion was  amended  as  he  desired,  he  should  move 
to  strike  out  the  whole  of  it,  and  insert  the  13th 
section  of  his  plan — which  provided  for  a  fixed 
salary,  without  fees  or  perquisites,  alterations 
of  salary  to  affect  only  those  to  be  chosen  after 
such  alteration — travelling*  expenses  to  be  al- 
lowed to  a  judge  in  one  specified  case. 

Mr.  BROWN:  That  is  worse  than  all. 

Mr.  BASCOM  reminded  the  gentleman  that 
his  particular  clause  was  once  adop'ed  by  a  ma- 
jority of  the  judiciary  committee.  And  yet 
there  was  nothing  about  fees  or  perquisites  in 
this  article. 

Mr.  PATTERSON  referred  the  gentleman  to 
the  last  section  of  the  report.     It  was  all  there. 

Mr.  BASCOM  had  overlooked  that.  It  re- 
moved, of  course  his  objection  on  that  ground. 
But  his  main  objection  stood,  that  the  section 
provided  for  an  increase*and  not  for  a  decrease. 

Mr.  BROWN  said  injustice  was  done  to  this 
proposition  of  the  gentleman  from  Herkimer— 
as  one  object  specifically  to  provide  against  an 
increass  of  salary  taking  effect  during  the  term 
of  a  judge.  The  proposition  was  not  his  own. 
He  was  in  favor  of  another  provision  like  that 
suggested  by  Mr.  Hoffman—- and  such  an  one, 
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he  understood,  would  be  offered.  The  mini- 
mum he  would  have  a  liberal  and  just  one,  such 
as  would  command  the  very  best  talent  in  the 
stale.  He  was  not,  with  the  gentleman  from 
Genesee,  for  culling  down  saiaries  to  the  very 
lowest  point. 

Mr.  RICHMOND  would  not  pay  one  officer 
more  than  he  would  another  for  equally  valua- 
ble services.  # 

Mr.  BROWN  would  not  either.  And  hence, 
he  would  not  allow  the  clerk  of  a  court  more 
than  the  judges  on  the  bench,  as  had  been  the 
practice. 

Mr.  WHITE  moved  to  amend  so  as  to  pro- 
vide that  the  salaries  of  a  judge  should  not  be 
less  than  $3,000  per  annum— and  which  shall 
not  be  increased  nor  diminished  during  his  con- 
tinuance in  office. 

Mr.  WATERBURY  remarked  thatthat  would 
be  $103,000.  He  doubted  about  that  going  down 
among  his  constituents.  They  couht  not  swal- 
low that  thing.  [A  voice — "  They  pay  more 
now.''] 

Mr.  PERKINS  thought  we  should  not  be  able 
to  argree  on  any  mininum,  and  should  only  be 
wasting  time  on  it.  He  should  be  willing  to 
vote  for  $2,500 — but  nothing  more. 

Mr.  RICHMOND  explained.  He  moved  to 
strike  out  this  clause  because  it  was  not  in  har- 
mony with  the  determination  of  the  Convention 
in  regard  to  salaries.  Mr.  R.  went  on  to  show 
the  propriety  of  the  course  he  hail  taken,  and 
the  injustice  of  imputing  to  him  a  desire  to  ride 
popularity  hobbies.  He  adverted  to  the  large 
increase  of  salaries  made  by  the  legislature  in 
1815  or  1816,  as  a  warning  against  placing  the 
power  to  reduce  entirely  out  of  the  hands  of  the 
legislature. 

Mr.  BURR  had  voted  against  the  amendment, 
not  because  he  thought  the  section  right  as  it 
stood,  but  because  he  desired  to  see  it  put  in  a 
different  shape.  He  desired  to  provide  for  pay- 
ing the  judges  a  fixed  salary — not  to  be  increas- 
ed or  diminished  during  their  continuance  in  of- 
fice. He  expressed  himself  favorable  to  the  re- 
port of  the  judiciary  committee  in  the  main,and 
pointed  out  some  few  particulars  in  which  he 
desired  to  see  it  amended — though,  from  the 
late  of  amendments  generally,  he  did  not  expect 
to  see  any  material  .-amendment  made  in  it. 

Mr.  LOOMIS5  amendment  was  lost. 

Mr.  W.  H.  SPENCER  then  moved  to  amend 
so  as  to  provide  that  the  law  fixing  salaries, 
once  passed,  should  not  be  a  tered  oftener  than 
once  in  ten  years — or  after  the  taking  of  the 
census      Lost 

Mr.  PERKINS  moved  to  provide  that  no  law 
increasing  or  diminishing  salaries  shall  take  ef- 
fect within  two  years  of  its  passage.     Lost. 

Mr.  COOK  moved  to  afld  this  proviso  in  lieu 
of  the  original— that  the  salary  of  no  judge  of 
the  supreme  court  or  court  of  appeals  shall  be 
increased  or  diminished  during  his  continuance 
in  office. 

Mr.  STRONG  sustained  this  amendment — 
urging  that  this  matter  of  salary  should  be  left 
entirely  to  the  legislature. 

Mr.  WHITE  now  proposed  his  amendment  in 
blank — [as  above.] 

Mr.  SALISBURY  moved  to  fill  the  blank 
with  $2,000. 


Mr.  WHITE,  $3,000. 

Mr.  NICOLL  $2,500. 

The  question  was  first  put  on  $3,000  as  the 
minimum,  and  lost,  ayes  18,  noes  73,  as  fol- 
lows : — 

A  YKS-Messrs.  F  F.  Backus, Rouck, Hoffman,  Jones, 
Kennedy,  Maxwell,  Morris,  Murphy,  iNicoli,  O'Conor, 
Penniman,  Hiker,  Kuggles,  Stephens,  Tallmad^e,  J.  J. 
Taylor,  Vache,  While.— is. 

J*A\S—  Messrs.  Angel,  Archer,  Ayrault,  H.  Backus, 
Baker,  Has  om,  Bowdish,  Kr«yion,  Brown,  Bruce, 
Burr,  R.  Cami'bell,  jr  Candee,  Clark,  Cowly,  Cook, 
Cornell,  Crooker,  Cuddeback,  Dana,  Do.  d,  Uorlon, 
Dubois,  Flanders,  Gebharti,  Graham  Gieeite,  Har« 
ris,  Harrison,  Hart,  Haw-ey,  Hotchkiss,  a.  Hun. 
lington,  Hutchinson,  Kerniti,  Kingsley,  Kitklad, 
Man;),  Marvin,  filler,  Nellis,  Nichola  ,  Pamh,  Pat- 
terson, Perkins,  Powers,  President,  Rhoades,  Rich- 
mond, St  John,  Salisbury,  >anfo  d,  ."haver,  Shaw, 
."heldon,  K  Spencer,  W  H.  Spencer,  Stanion,  stets  n, 
Mow,  Miong,  I  aft,  W  Taylor,  Warren,  Aaterbmy, 
Willard,  Wiibeck,  Wood,  Worden,  A. Wright,  Yawger, 
Young,  Youngs— 73. 

And  next  on  $2,500. 

Mr.  TALLMADGE  preferred  not  to  name 
any  sum,  but  to  leave  the  whole  matter  to  the 
legislature — and  hence  he  should  vote  against 
filling  the  blank  with  any  sum.  Others  proba- 
bly voted  against  $3,0<  0  on  the  same  ground. 
There  was  therefore  no  use  in  trying  to  fill  the 
blank,  when  a  majority  probably  were  against 
the  whole  amendment. 

Mr.  W.  H.  SPENCER  was  also  opposed  ta 
filling  the  blank  with  any  sum. 

The  Convention  refused  to  insert  $2,500, 
ayes  27,  noes  62,  as  follows  : — 

AYKS— Messrs.  Bouck,  Brown,  Candee,  Dorlon,  Du- 
bois, Harrison,  Hoffman,  Jones,  Kingsley,  *<ann,  Max- 
well, Miller,  Morris,  Murphy,  Nellis  Micoll,  O'Conor, 
Penniman,  Perkins,  Powe«s,  Khoades,  Kuggles,  San~ 
ford,  Stephens,  J.  J.  Taylor,  VV.  Taylor,  Vache,  White 
-27. 

NAYC— Messrs.  Angel,  Archer,  Ayrault,  F.  F.  Back- 
us, II.  Backus,  Baker,  r  ascom,  Bowdish.  Brayton, 
Bruce  Burr,  R.  Campt>ell,  jr  Clark,  Conely,  *  ookr 
Cornell,  Ctooker,  Cuddeback,  Dana,  Dodd,  Flanders, 
Gebhard,  Graham,  Grepne,  Hanis,  Hart,  Hawley, 
Hotchkiss,  A  Huntington,  Hutchinson,  Kennede,  Kcr- 
nan,  Khkland,  Marvin,  Nicholas,  Parish,  Patterson, 
President,  Richmond,  Riker,  St  John,  Salisbury,  Sha- 
ver, >haw,  Sheldon,  E.  Spencer,  W.  H  Spencer,  Stan 
ton,  Met  son,  Stow,  Strong,  Taft,  Tallmadge,  Warrenr 
Wacfrbury,  Willard,  Witbeck,  Wood,  A.Wright,  Yaw- 
yer,  Young,  Youngs  —62. 

Mr.  WHITE  then  withdrew  his  proposition. 

Mr.  COOK'S  amendment  was  then  adopted r 
75  to  11 — and  the  section,  as  amended,  was- 
agreed  to. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  seventh  section  was  read,  as  follows  :— 
§  7.  They  shall  not  hold  any  other  office  or  public 
trust.  ^11  votes  for  either  of  them  for  any  elective  of- 
fice, (except  that  of  justice  of  the  supreme  coufi,  or 
judtre  of  the  court  o  appeals,)  given  by  the  legislature 
cr  the  reople,  shall  be  void.  They  shall  not  e<ercise 
any  power  of  appointment,  except  in  licensing  pracii» 
tioneis  in  their  courts. 

Mr.  BROWN  moved  to  amend  by  striking  out 
all  after  the  word  "  appointment." 

Mr.  O'CO NOR  suggested  the  addition,  after 
the  word  appointment,  of  these  words  : — "  But 
may  be  authorized  to  appoint  trustees,  receiv- 
ers, auditors,  referees,  elisors,  caperts,  and 
other  agents,  to  peHorra  duties  in  any  pending 
suit  or  matter,  and  to  license^  counsellors  and 
attorneys."    This  would  allow  the  legislators, 


576 


whilst  they  deprived  the  judge  of  all  patronage, 
to  allow  him  to  appoint  such  assistant  officers  as 
might  be  necessary  in  the  progress  of  a  cause. 
As  to  the  power  to  license  attorneys,  &c.,that, 
under  his  amendment,  would  depend  entirely  on 
the  legislature. 

Mr.  NICOLL  su?gested  that  the  entire  clause 
should  be  struck  out.  The  only  patronage  the 
courts  had  was  the  appointment  of  clerks,  and 
if  their  appointment  vras  provided  for  in  ano- 
ther manner,  there  was  no  necessity  for  enu- 
merating all  these  officers. 

Messrs.  K1RKLAND  and  TAGGART  took 
the  same  view  of  the  question,  and 

Mr.  O'CONOR  waived  his  suggestion,  saying 
that  the  entire  clause  had  better  be  struck  out. 

Mr.  MURPHY  alluded  to  his  resolution  of 
enquiry  offered  at  an  early  stage  of  the  session, 
into  the  propriety  of  providing  in  the  constitu- 
tion that  no  other  duties  should  be  assigned  to 
a  juJge  than  those  which  were  strictly  judicial 
— saying  that  he  intended  by  that  to  reach  not 
merely  the  appointment  of  clerks,  but  all  other 
duties  which  the  legislature  had  thrown  upon 
judges.  Some  such  general  provision,  he  urged, 
would  be  all  that  was  necessary  to  reach  the  end 
which  these  amendments  had  in  view.  He  had 
also  offered  a  resolution  of  enquiry  into  the 
propriety  of  incorporating  into  the  institution  a 
prohibition  of  all  inspection  laws,  and  against 
licensing  any  particular  calling,  business,  or 
profession.  He  was  still  of  that  opinion,  though 
he  would  not  deprive  judges  of  the  power  of  ex- 
cluding improper  persons  from  practicing  in 
their  courts.  What  he  objected  to  was  the  pow- 
er of  conferring  affirmatively  the  power  to  prac- 
tice. 

Mr.  STRONG  moved  by  way  of  amendment, 
to  strike  out  the  words,  il  except  licensing  prac- 
titioners in  their  courts,7'  and  inserting  ; 

"  Nor  shall  they  prohibit  any  cHizen  from  practising 
as  attorney  and  counsellor  in  aay  court,  except  for 
•want  of  good  moral  character." 

Mr.  S.  said  his  object  was  to  improve  the  char- 
acter of  a  profession,  which  was  now  disgraced 
by  the  conduct  of  some  unworthy  members  of 
it.  He  would  have  all  of  them  stand  on  their 
own  bottoms,  and  not  on  a  mere  piece  of  parch- 
ment tied  with  a  blue  ribbon.  He  was  also  op- 
posed to  any  power  to  grant  privileges  to  any 
class  of  men — but  would  leave  suitors  to  choose 
their  own  counsel  as  they  could  now  their  own 
physician. 

Mr.  BROWN  urged  that  we  should  not  leave 
this  matter  open,  as  proposed,  but  should  affir- 
matively prohibit  the  exercise  by  judges  of  all 
power  of  appointment  to  public  office,  and  of 
all  patronage  whatever.  As  to  the  power  of  li- 
censing attorneys,  he  cared  nothing  about  it. 

Mr.  PATTERSON  said  the  principal  object 
of  the  judiciary  committee  in  inserting  this 
clause,  was  to  prohibit  judges  from  appoint- 
ing their  clerks.  He  suggested,  therefore,  that 
it  would  be  better  to  strike  out  allaft°r  the  word 
41  void" — and  then  have  a  separate  section  to 
this  effect : 

"  The  legislature  shall  provide  by  law  for  the  elec- 
tion of  one  or  more  c«erks  of  the  supreme  court." 

Mr.  CROOKER  hoped  the  profession  would 
exercise  a  becoming  liberality  and  vote  for  Mr. 
Strong's  proposition. 


Mr.  WHITE  proposed  the  following  addition 
to  Mr.  Strong's  amendment: — 

•«  And  the  ability  to  read  and  write." 

Mr.  LOOMIS  did  not  wish  the  protection  of 
the  constitution  thrown  over  his  profession  as 
such,  but  he  could  not  assent  to  having  a  provi- 
sion in  the  constitution  which  would  prohibit 
the  courts,  composed  of  high  public  officers, 
from  preventing  men  who  were  totally  unfit  to 
advise  them  up<»n  questions  of  law,  or  to  be  of 
any  service  to  them,  or  to  clients  from  practis- 
ing in  them.  It  was  not  the  profession  that 
were  interested  but  the  public,  in  the  despatch 
of  business  in  the  courts,  and  in  their  character. 
He  could  not  yield  to  any  paltry  prejudices  of 
this  kind,  nor  stultify  himself  by  the  adoption  of 
such  a  provision  as  this.  Let  it  remain  open 
for  the  legislature  to  provide  forj  and  if  they 
make  such  a  law,  and  find  it  to  be  unwholesome, 
they  can  the  next  year  abolish  it.  It  will  not 
be  so  if  made  permanent  in  the  constitution. 

Mr.  WATERBURY  hoped  this  amendment 
would  ake.  Let  every  man  who  had  a  law- 
suit look  up  the  man  that  he  choose  to  take 
care  f  his  rishts.  He  had  no  idea  of  confer- 
ring on  the  profession  the  exclusive  privilege 
of  practising  in  the  courts,  any  more  than  he 
would  grant  exclusive  privileges  to  any  other 
calling. 

Mr.  CROOKER  looked  upon  these  special 
licences  to  practice  law  as  on  a  par  with  licen- 
ces to  sell  ardent  spirits.  They  were  designed 
for  the  protection  of  the  public— but  if  the  pub- 
lic desired  to  play  with  edged  tools,  let  them  do 
it,  and  cut  their  finders  if  they  chose. 

Mr.  SWACKHAMER  sustained  Mr.  Strong's 
proposition  at  some  length. 

Mr.  BASCOM  would  be  obliged  to  vote  a- 
gainst  the  motion  as  it  stood;  but  «f  one  should 
be  made  to  sweep  away  all  the  privileges  now 
enjoyed  by  his  profession,  he  would  go  for  it. — 
It  would  seem  invidious  to  apply  this  principle 
only  to  those  who  are  to  enter  the  profession 
hereafter. 

Mr.  HOFFMAN  said  if  gentlemen  would  come 
down  to  the  question  whether  they  would  recog- 
nize any  such  profession  or  office  as  a  lawyer's 
doctor's,  or  teacher's  in  schools,  he  might  not 
find  any  difficulty  in  voting  with  them  j  because 
he  knew  that  in  a  few  years  they  would  be 
obliged  to  come  back  to  the  present  system.— 
There  must  be  such  a  class  of  men  as  lawyers, 
and  the  only  question  was  how  they  were  to  be 
appointed.  He  preferred  the  present  mode  of 
appointment  by  examination,  (although  he  con- 
fessed that  he  regarded  the  rules  of  examination 
as  illiberal,  because  it  supposed  that  study  in  a 
certain  place  for  a  given  period  gave  the  neces- 
sary skill,)  because  by  it  the  appointments  could 
no  be  made  partisan  favors,  and  did  not  enter 
into  politics  at  all. 

Mr.  BROWN  opposed  the  amendment.  He 
was  not  in  favor  of  the  rule  which  required 
seven  years  study;  there  were  many  things 
which  required  to  be  liberalized  ;  but  he  could 
nave  nothing  to  do  with  the  amendment  of  the 
gentleman  fiom  Monroe.  He  would  be  found 
juining  in  no  miserable  cry  against  lawyers  as  a 
pro  ession. 

Mr.  STRONG  withdrew  his  nr*t  amendment, 
and  offered  the  following  i»  its  place ;— 
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ri  Any  male  citizen  of  the  age  of  21  years,  of  good 
morn  1  ch  >  racter,  and  who  possesses  th*»  requisite  quali- 
fications'of  learning  and  ability,  shn  11  be  entitl'd  to 
a  mission  to  practice  in  all  the  courts  of  this  stnte  " 

Mr.  MURPHY  combatted  the  views  of  Mr. 
Hoffman  as  any  thing  but  the  views  of  a  re- 
former; and  he  denied  that  (in  reply  to  Mr. 
Brown)  the  effect  of  this  proposition  would  be 
injurious  to  the  profession,  or  that  all  those  who 
voted  for  it,  joined  in  any  miserable  cry  against 
lawyers.  He  regarded  it  as  calculated  to  rid 
the  profession  of  a  class  who  by  virtue  of  their 
parchment  and  blue  ribbon  only,  were  admitted 
to  practice — (for  the  examination  was  a  mere 
form) — and  through  whose  ignorance  or  negli- 
gence many  a  just  cause  had  been  lost.  He 
preferred  to  leave  suitors  to  choose  their  own 
counsel  instead  of  being  forced,  as  they  often 
were  now,  to  employ  ignorance  or  indolence  or 
both,  and  surfer  all  the  consequences. 

Mr.  WATERBURY  sustained  the  amend- 
ment. 

Mr.  TAGGART  moved  the  previous  ques- 
tion, and  there  was  a  second. 

The  main  question  was  ordered  to  be  put, 
when  the  question  upon  the  amendment  of  Mr. 
Strong  was  taken  by  ayes  and  noes  and  car- 
ried, ayes  60,  noes  17,  as  follows: — 

N  YS — Messrs  Ouddetnck,  Dana,  Greene,  Loomisi 
McNeil,  M  Her  Nicholas,  O'Uonor,  Patterson,  Kiker, 
Sanford,  Shaw,  Taggart,  Tallmadge,  Wood,  A.  Wright, 
Youngs— 17 

Mr.  PATTERSON  thought  it  was  preposte- 
rous to  have  any  such  thing  in  the  constitution, 
and  moved  to  strike  out  what  had  just  been  in- 
serted. 

This  was  ruled  out  of  order. 

Mr.  BROWN  moved  to  insert  after  "appoint- 
ment," the  words  "to  public  office."  Agreed  to. 

Mr.  TALLMADGE  moved  to  strike  out  the 
first  sentence,  and  insert,  '"The  judges  of  the 
court  of  appeals  and  the  justices  of  the  supreme 
court  shall  not  be  elected  or  appointed  to,  or 
hold  any  other  office  or  public  trust  during  the 
term  for  which  they  shall  respectively  have 
been  elected." 

Mr.  KIRKLAND  believed  this  was  going  far- 
ther than  the  Convention  was  prepared  to  go  at 
this  time.  In  effect,  it  would  disfranchise  the 
judges  for  a  certain  time,  if  from  any  cause  they 
should  resign  before  the  close  of  their  term. 

Mr.  J.J.  TAYLOR  hoped  the  amendment 
would  prevail.  In  this  way  alone  could  ju  <ges 
be  preserved  from  becoming  partizans.  If  al- 
lowed to  take  office  at  any  lime  they  chose  to 
resign,  they  might  lay  their  plans  while  on  the 
bench,  and  only  occupy  it  from  motives  of  am- 
bition and  aggrandizement. 

Mr.  BASCO  .  apprehended*  the  object  of  the 
mover  of  the  amendment,  would  not  be  attained 
by  its  adoption.  He  thought  these  officers,  as 
well  as  others,  should  have  every  inducement  to 
discharrje  their  duties  well. 

Mr.  A.  W.  YOUNG  feared  that  those  least 
qualified  for  the  office  would  be  the  most  likely 
to  hold  on.  He  thought  the  amendment  a  good 
one,  an  1  hoped  it  would  be  adopted. 

Mr.  TALLMADGE  desired  to  place  the  ju- 
diciary beyond  the  reach  of  offers  of  place  or 
promotion  either  at  the  hands  of  the  Executive 
or  the  legislature.  He  would  have  a  judge, 
when  he  accepted  office  to  devote  himself  strict- 


^  ly  to  his'duties,  instead  of  being  approachable 
by  the  dispensers  of  patronage  or  place.  In  no 
other  way  could  we  have  a  pure  bench.  The 
judge  must  not  be  looking  out  for  promotion  dur- 
ing his  term,  if  we  would  have  him  attentive  to 
his  duties  rather  than  to  politics. 

Mr.  BROWN  said  this  identical  proposition 
was  before  the  judiciary  committee  and  rejected. 
The  effect  of  it,  if  adopted,  would  be  this.  If 
a  man  should  be  elected  a  judge  of  the  supreme 
court,  no  matter  what  his  eminent  abilities  for 
other  stations  might  be,  however  much  the  coun- 
try might  need  these  services,  here  would  be  a 
constitutional  prohibition  against  appointing 
him  to  such  a  station  for  eight  years. 

Mr.  TALLMADGE  replied.  He  did  not  be- 
lieve these  40  judges  would  so  monopolize  the 
talent  of  the  state  that  no  one  would  be  found 
to  discharge  the  duties  of  other  offices. 

Mr.  PATTERSON  said  the  committee  sup- 
posed they  had  made  ample  provision  against 
electioneering  ju  Iges,  in  this  7th  section.  He 
pointed  out  objections  to  the  amendment.  A 
judge  who  had  been  in  office  only  a  year  might 
be  afflicted  with  sickness  which  might  be  so  pro- 
tracted as  to  induce  him  to  resign.  Then  this, 
amendment  would  utterly  preclude  the  people* 
from  electing  him  to  any  office  until  the  expira- 
tion of  eight  years.  He  could  sanction  no  such 
principle. 

Mr.  W.  TAYLOR  hoped  the  constitution  we 
should  adopt  would  confer  no  exclusive  privil- 
ege upon  any  class  of  citizens,  nor  impose  any 
unjust  restrictions  upon  any.  He  deemed  this 
an  unjust  and  uncalled  for  restriction. 

The  amendment  of  Mr.  TALLMADGE  was 
negatived,  as  follows: — 

AYES— Messrs.  Allen,  F  F  Backus,  Cook,  Cornell, 
Gardner,  H  rrison  Hoffman,  Jones,  Kennedy,  Mann, 
Marvin,  Morris,  Nicholas,  •  enniman,  Perkins,  Kich- 
mond,  hiker,  Shaw,  Sheldon,  Swackhamer,  Taft,  Tall- 
ma  ge,  J  J.  Taylor,  Vache,  Waterbury,  Wood,  Yaw- 
ger,  Young—  m, 

NOES— iviessrs  H.  Backus,  Bascom,  Brayton,  Brown, 
Bruce,  Bru<  dage,  Burr,  K.  Campb  11,  jr  ,  Candee, 
(Jhrk,  Conely,  »  r^oker,  Uuddaback,  Dana,  Doda,  Dor- 
Ion,  Dubois,  Flanders,  Graham,  Greene,  Harris,  Hart, 
Hawley,  Hotcbkiss,  A.  Hun  ington,  Kernan,  Kingsley, 
Kirkland,  Loomis,  McNeill,  Maxwell,  Miller,  Nellis, 
Nicoll,  Parsh,  Patterson,  Powers,  President,  Rhoades, 
Ruggles,  Sa  is'iury,  Nauford,  Shaver,  W.  H.  Spencer, 
Stanton,  Stevens,  Stetson,  Taggart,  W.  Taylor,  Tild^n, 
Van  chonnhoven,  Warren,  White,  Worden,  A.Wright, 
W.  B.  Wright-06. 

Mr.  MANN  moved  to  amend  the  amendment 
of  Mr  Strong  by  inserting  the  word  *•  white," 
so  that  it  would  read  "  any  white  male  citizen. " 

Mr.  STETSON  moved  the  previous  question 
on  this. 

Mr.  CROOKER  would  like  to  know  what 
construction  was  to  be  put  on  this  word  "white?" 
It  might  cut  off  some  of  us  that  now  practised 
law!     [Laughter.] 

Mr.  RICHMOND  raised  the  question  that  as 
this  amendment  had  been  disposed  of,  this  mo 
tion  was  not  in  order. 

The  PRESIDENT  so  decided. 

Mr.  MANN  then  moved  to  re-consider  the 
vote  on  Mr.  Strong's  amendment.  Lays  over 
one  day. 

Mr.  STETSON  moved  the  previous  question 
on  the  section  and  it  was  seconded. 

The  7th  section  was  adopted  as  amended. 
37 
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The  8th  section  was  then  read  and  adopted  as ! 
follows: — 

$  8.  The  classificat'on  of  the  justices  of  the  supreme 
court,  the  times  and  places  of  holding  the  terms  of  the 
court,  of  appeals,  and  of  the  general  and  special  terms 
of  the  supreme  c  *urt  within  the  several  districts,  and 
the  circuit  courts  and  courts  of  oyer  and  terminer  wi  Il- 
ia the  several  counties,  shall  be  provided  for  by  law. 

The  9th  section  was  then  read: — 
$  9.  The  testimony  in  equity  cases  shall  be  taken  be- 
fore the  judge,  who  shall  hear  and  decide  the  case  in 
the  same  manner  as  testimony  is  taken  upon  the  trial 
of  an  issue  at  law 

Mr.  BROWN  offered  the  following  amend- 
ment, to  come  in  at  the  end  of  the  section: — 

"  And  the  legislature  may  provide  for  the  trial  of 
issues  of  fact  in  all  proper  cases  by  a  jury." 

Mr.  HARRIS  deemed  the  section  imperfect  as 
it  stood,  and  he  offered  the  following  as  a  sub- 
stitute therefor: — 


§  9.  The  office  of  master  and  examiner  in  chancery 
are  abolished.  The  testimony  in  equity  cases  shall  be 
taken  beforrthe  judge  who  shall  hear  and  decide  the 
same;  but  the  legislature  m<y  provide  by  law  for  the 
examination  of  loreien  and  distat.t  witnesses,  and  the 
taking  of  testimony  condiioually,  and  for  the  refer- 
ence of  any  question  or  cause  to  an  auditor  or  audi- 
tors, referee  or  referees,  upon  special  application,  or 
by  consent  of  parties. 

Mr.  NICOLL  thought  we  had  better  leave  all 
the  detail  of  this  matter  to  the  legislature.  All 
that  was  necessary  was  to  provide  that  testi- 
mony in  chancery  cases  should  be  taken  in  open 
cdurt. 

Mr.  CROOKER  was  also  opposed  to  the  sec- 
tion as  it  stood. 

Mr.  HOTCHKISS  moved  to  adjourn.  Agreed 
to— 38  to  35. 

Adj,  to  8  1-2  to-morrow  morning. 


TUESDAY,  SEPTEMBER  ]. 


Prayer  by  the  Rev.  Dr.  Sprague. 
*  The  PRESIDENT  presented  a  communication 
from  the  Comptroller,  in  answer  to  Mr.  Per- 
kins' resolution  adopted  yesterday,  calling  for 
the  amounts  paid  to  judges  for  furnishing  notes 
of  trials  to  the  Governor.  It  was  ordered  to  be 
printed. 

ADJOURNMENT  SINE  DIE  FIXED. 

Mr.  STEPHENS  asked  for  the  consideration 
of  his  resolution,  heretofore  offered,  fixing  the 
day  of  adjournment  sine  die  on  the  1st  Saturday 
in  October. 

Mr.  CROOKER  thought  an  earlier  day  should 
be  preferred.  He,  therefore,  moved  to  amend 
by  making  the  day  the  last  Tuesday  in  Septem- 
ber. 

Mr  STEPHENS  accepted  that  amendment. 

Mr.  STRONG  moved  to  amend  so  as  to  fix 
the  hour  of  adjourning  at  12  o'clock  of  that  day. 

Mr.  STEPHENS  accepted  that  amendment. 

Mr.  NICOLL  called  forihe  yeas  and  nays. 

Mr.  BURR  said  he  did  not  know  that  they 
should  be  ready  to  adjourn  by  that  day. 

Mr.  CROOKER:  We  never  shall  unless  we 
fix  the  day. 

Mr.  BURR  said  if  they  fixed  the  day  they 
would  not  be  bound  to  adjourn  upon  it,  and 
therefore  they  had  better  proceed  with  their 
business,  and  adjourn  as  soon  as  they  were 
ready. 

Mr  W.  H.  SPENCER  moved  to  lay  the  re- 
solution  on  the  table.  He  did  not  believe  the 
Convention  could  now  decide  when  it  would  be 
prepared  to  adjourn. 

Mr.  STRONG  asked  him  to  withdraw  that 
motion,  and  Mr.  S.  consenting,  Mr.  Strong 
proceeded  to  say  that  he  hoped  the  resolution 
would  not  be  laid  on  the  table,  because  if  they 
did  not  fix  the  day  of  adjournment  they  should 
go  on  as  they  had  done,  spending  the  time  in 
mere  talk.  When  gentlemen  once  knew  that 
the  day  of  adjournment  was  certain,  one  effect, 
he  apprehended  would  be  produced — if  anything 
could  produce  a  salutary  effect — of  which  he 
bad  serious  doubts — which  would  facilitate  their 


business.  Fix  the  day,  and  he  hoped  gentlemen 
would  go  to  work,  talking  less  and  doing  more. 
It  was  not  necessary  to  lay  the  resolution  on  the 
table,  for  if  anything  should  happen  to  require 
a  continuance  of  the  session,  the  Convention 
could  rescind  the  resolution.  He  was  lor  fixing 
the  day  at  once.  It  was  necessary  that  the 
people  should  have  time  to  examine  the  consti- 
tution that  might  be  adopted  here,  so  that  they 
might  vote  upon  it  understandingly.  From  15 
to  20  days  would  not  be  a  sufficient  time  for  the 
people  to  consider  the  constitution,  if  it  took 
this  Convention  from  four  to  five  months  to 
make  it.  Thirty  days  would  be  requisite.  He 
knew  the  people  were  very  anxious  to  have  it 
at  as  early  a  day  as  possible,  and  he  was  for 
giving  it  them  by  fixing  the  day  of  adjournment. 

Mr.  CROOKER  said  he  was  perfectly  satis- 
fied that  unless  the  day  of  adjournment  was  fix- 
ed there  would  be  nothing  opearting  on  the  minds 
of  gentlemen,  to  induce  them  to  shorten  their 
speeches.  During  the  last  few  days  many  gen- 
tlemen have  been  troubled  to  dispose  their  minds 
to  listen.  On  one  day  one  gentleman  made  five 
speeches  on  the  same  question  and  another 
gentleman  made  four.  Now  this  was  inflicting 
a  good  deal  on  some  of  us.  He  thought  if  this, 
resolution  were  adopted  and  adhered  to  they 
should  go  to  work  and  stop  this  interminable 
talk.  There  was  nothing  else  that  would  ac- 
complish that  desirable  object. 

Mr.  A.  W  YOUNG  said  it  was  well  known 
there  was  a  point  beyond  which  this  Conveniion 
could  not  sit,  and  all  the  time  which  intervenes 
would  be  required  to  complete  their  labors,  and 
much  must  necessarily  be  passed  over  with  ve- 
ry little  debate.  They  must  adjourn  by  the  1st 
of  October  end  it  was  unnecessary  to  fix  the 
day  a  month  in  advance  ;  he  therefore  moved  to 
lay  the  resolution  on  the  table. 

The  yeas  and  nays  were  then  taken,  and  re- 
sulted thus:  yeas  31,  nays  57.  So  the  resolu- 
tion was  not  laid  on  the  table. 

AYES— Messrs.  Archer,  Ayrault,  Baker,  Bascom, 
Brown,  Brundage,  Candee,  Clark,  Conely,  CuddebacV* 
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Dana,  Graham,  Hart,  Hotehkiss,  Kennedy,  Loomis, 
Mann,  Nellis,  President,  Salisbury,  Sanford,  Shaver, 
Shaw,  W.  H.  S.  encer,  Swackl.amer,  Townsend,  Van 
Schoonhoven  WllUrd,  A  Wright,  Yawger,  iuung-31 
lVOhrv- Messrs  Angel,  F.  K.  Backus,  H  t  ackus, 
Bergen,  Bowdish,  Brayton,  Bruce,  Bull,  Burr,  Cam- 
breleng,  K.  Campbell,  jr.  Cook,  Crooker,  Dodd,  Dor- 
Ion,  Dubois,  Flanders,  Gree  e,  Harrison,  Hawley, 
Hoffman,  a.  Huntington,  Hutchinson,  Hyde,  Jones, 
Kemble,  Kernar.,  Kings  ey,  Kirkland,  Marvin,  Max- 
well, Miller,  Nicholas,  Nicoll,  O'tonor,  Parish,  Pat- 
teison,  Powers,  Kic^monti,  Riker,  J>t  John,  shears,  E. 
Spencer,  Manton,  Stephens,  Stetson,  Stow,  Strong, 
Taft,  J  J.  Taylor,  Warren,  Wat^rbury,  White,  Wood, 
VVor.ien,  W.  B.  Wright,  Youngs— 67. 

Mr.  BROWN  moved  to  amend,  by  striking 
out  "the  last  Tuesday  in  Sept"  and  inserting 
**  the  1st  Tuesday  in  October."  [A  voice,  "  on 
or  before  "]  oh,  its  no  use  to  say  before,  (laugh- 
ter.) The  1st  Tuesday  in  October  will  allow 
4  weeks  to  the  people,  and  gentlemen  were  mis- 
taken if  they  supposed  that  the  people  did  not 
know  how  the  matter  stands  as  we  go  along. 
We  must  go  as  as  far  as  we  can,  and  4  weeks 
will  be  sufficient  for  the  people.  We  can  do 
everything  in  that  time. 

Mr,  KENNEDY.  Provided  we  do  not  have 
too  many  "  long  talks." 

Mr.*  BRO  WN.  Well,  we  must  do  all  we  can 
and  leave  the  rest. 

Mr.  CROOKER.  We  can  do  it  all  up  if  you 
will  give  us  a  chance  to  work. 

Mr.  HOFFMAN  hoped  the  Convention  would 
not  be  hurried  on  this  or  any  other  occasion, 
and  be  compelled  to  do  the  very  mischief  which 
hurry  always  brings  with  it.  When  they  came 
here  a  few  months  ago  they  were  strangers  to 
each  other  and  to  this  species  of  legislation. 
They  had  a  new  and  difficult  trade  to  learn. 
They  had  much  to  learn  from  each  other,  and 
they  had  been  diligent  in  doing  this  business, 
making  as  much  progress  in  it  as  any  set  of  men 
on  God's  earth  could  be  reasonably  expected  to 
have  made.  The  complaints  of  delay  were 
the  most  baseless  complaints  that  could  be  made. 
Well,  having  acquired  some  knowledge  from  one 
another — having  acquired  a  knowledge  of  the 
tools  with  which  they  had  to  labor — having  ob- 
tained a  familiarity  with  the  subject,  he  asked 
gentlemen  if  it  was  not  certain  that  they  should 
do  more  business  in  the  next  thirty  days  than  in 
the  last  ninety?  If  they  would  be  patient — if 
they  would  keep  cool  during  this  hot  weather — 
if  they  wouLl  think  during  the  hours  they  were 
here  they  would  entirely  succeed.  He  said  this 
with  a  most  perfect  acquaintance  with  matters 
of  this  kind.  He  admitted  there  were  three  or 
four  subjects  before  them  which  must  be  acted 
upon.  If  they  separated  without  settling  them 
the  Convention  would  have  done  nothing,  it' 
they  could  not  settle  the  disputed  question  of 
finance — if  they  could  not  settle  the  disputes 
relative  to  banks — if  they  could  not  adopt  some 
general  rules  relative  to  corporations— if  they 
could  not  defend  the  public  against  the  extrava- 
gance of  munincipal  bodies  having  the  taxing 
power,  then  the  result  of  their  labors  would  be 
an  abortion.  They  must  remedy  this  evil  or 
they  could  have  no  legislature  as  they  had  not 
had  for  the  last  fifteen  years.  But  noth with- 
standing all  this  he  would  again  say  to  gentle- 
men that  if  they  would  be  deliberate — if  they 
would  keep  cool — if  they  would  act  here  with 
ordinary  common,  prudence,  they  would  succeed 


by  the  day  mentioned  for  the  adjournment  by 
the  gentleman  from  Orange.  He  knew  the  pub- 
lic had  examined  what  has  been  done  here  com- 
pletely— they  get  along  with  it  as  fast  as  the 
Convention.  They  would  not  take  the  people 
by  surprise  if  they  continued  to  sit  to  the  day 
which  the  amendment  would  fix.  The  people 
read  the  discussions  of  this  body  so  far  as  they 
are  pertinent — they  form  their  opinions  on  the 
subject — and  on  the  first  of  October  they  will 
not  be  taken  by  surprise. 

Mr.  STEPHENS  said  gentlemen  had  said  that 
there  was  a  general  understanding  that  the  Con- 
vention would  adjourn  by  the  1st  of  October — 
but  his  acquaintance  with  the  opinions  of  gen- 
tlemen satisfied  him  that  there  was  no  such 
agreement.  On  the  contrary,  the  10th  of  Octo- 
ber was  mentioned  by  some,  and  the  15th  by 
others,  and  knowing  the  tendency  there  was  to 
go  on  from  day  to  day,  without  any  definite  re- 
sult, he  moved  his  resolution  to  ascertain  when 
the  Convention  would  agree  to  adjourn.  He 
had  no  desire  to  precipitate  business,  though  he 
differed  with  gentlemen  as  to  the  possibility  of 
getting  through  the  business  before  then.  That, 
however,  was  a  question  that  did  not  now  come 
up. 

The  amendment  of  Mr.  BnowNwas  agreed  to 
without  a  division. 

The  resolution,  as  amended,  was  then  agreed 
to  without  a  division;  and  the  day  of  adjourn- 
ment is  therefore  fixed  for  Tuesday,  the  6th  of 
October,  at  12  o'clock  at  noon,  leaving  the  Con- 
vention precisely  five  weeks  within  which  to 
complete  its  business. 

ORDER  OF  BUSINESS. 

Mr.  WHITE  offered  the  following  resolution: 

Resolved,  That  it  be  referred  to  a  seled  committee 
to  consider  and  report  wttat  business  vhould  <  e  trans- 
acted by  this  Convention  b  fore  its  adjournment,  and 
that  said  committee  be  also  instructed  to  con  ider  and 
report  what  measures,  if  any, should  be  adopted  in  case 
it  shall  be  found  impossible  to  consider  and  determine 
upon  the  several  important  reports  of  standing  com- 
mit'ees,  which  have  been  or  may  be  made,  at  a  suffi- 
ciently early  teriod  to  enable  ihe  Convention  to  sub- 
mit to  the  people,  at  the  ensuing  November  election' 
the  result  of  its  deliberations  of  such  repot  ts. 

Mr.  W.  called  for  the  yeas  and  nays  thereon. 

Mr.  NICHOLAS  moved  to  lay  the  motion  on 
the  table  to  save  the  time  of  the  Convention. 

Mr.  WHITE  called  for  the  yeas  and  nays,but 
they  were  not  ordered. 

The  motion  to  lay  on  the  table  was  carried. 

THE  JUDICIARY. 

The  Convention  resumed  the  consideration  of 
the  judicial  reports. 

The  pending  question  was  Mr.  Brown's 
amendment  to  the  ninth  section. 

Mr.  BROWN  withdrew  his  amendment,  and 
offered  the  following  substitute  for  the  whole 
section: — 

Provision  shall  Jbe  m?de  by  law  for  the  taking  of  tes- 
timony in  equity  cases  in  op  n  court,  in  the  same  man- 
ner as  testimony  is  taken  upon  the  trial  of  «n  issue  at 
law— cases  proper  for  a  reference  may  be  referred  to 
one  or  more  auditors  or  reterees  and  the  legislature 
may  provide  for  the  trial  of  issues  of  fact  in  all  prop- 
er cases  by  a  jury. 

Mr.  TAGGART  addressed  the  Convention  at 
length  on  both  the  section  and  the  amendment, 
pointing  out  the  necessity  of  some  more  definite 


580 


provision.    He  concluded  by  offering  the  follow- 
ing substitute  : — 

§  13.  The  lpgtslature  shall,  by  law,  so  regulate  the 
practice  and  proceedings  in  alt  courts,  that  every  par- 
ty to  any  action  or  proceeding  mny  have  any  reme  y 
or  relief  to  which  he  may  be  entitled  in  reference  to  the 
subject  matter  ol'  such  action  or  proceeding  either  le- 
gally or  equitably  in  the  same  action  or  proceeding, 
withour  resorting  to  any  other  action;  and  the  testimo- 
ny in  all  cases  shall  be  taken  at  the  trial,  or  heaiing 
before  the  court,  referee  or  referees,  except  such  as 
may  be  taken  out  of  court  upon  commission,  or  con- 
ditionally, or  to  perpetuate  te&timouy,  in  cases  provi- 
ded by  law. 

The  question  was  first  upon  the  proposition 
of  Mr.  Brown. 

Mr.  K1RKLAND  objected  to  the  phraseology 
of  this  proposition,  as  defeating  the  very  object 
sought  to  be  attained.  It  would  require  the  ta- 
king of  testimony  in  all  equity  cases  before  a 
jury.  He  sent  up  the  following  amendment  as 
the  best,  in  his  opinion,  and  covering  the  whole 
case: — 

$9.  Cases  both  in  law  and  equity  shall  be  tried  at  said 
circuit  courts;  and  without  a  jury  whenever  the  par- 
ties in  interest  in  a  suit,  and  the  judge  holding  ihe  cir- 
cuit, asseni  thereto.  Provision  fchall  be  made  by  law 
for  cases  in  law  or  equity  not  properly  tria  >le  at  a  cir- 
cuit court.  Provision  shall  also  be  made  by  law,  for 
the  performance  of  the  duties  heretofore  performed  by 
masters  in  chancery. 

Mr.  KIRKLAND  moved  to  strike  out  the 
word  "may"  and  insert  "shall." 

Mr.  O'CONOR  opposed  this  change.  To  make 
this  imperative  upon  the  legislature,  would  be 
productive  of  mischievous  consequences. 

Mr.  NICOLL  said  the  words,  "in  ail  proper 
cases,"  so  qualified  this  phrase  as  to  obviate  the 
objection  urged  by  his  colleague. 

Mr.  KIRKLAND  advocated  his  amendment 
as  absolutely  necessary  to  induce  the  legislature 
to  act  on  this  subject.  They  had  heretofore  re- 
fused to  act,  and  the  imperative  form  was  neces- 
sary. 

Messrs.  LOOMIS  and  MORRIS  briefly  con- 
tinued the  debate,  when  the  amendment  of  Mr. 
KIRKLAND  was  agreed  to,  ayes  60,  noes  36. 

The  proposition  of  Mr.  BROWN  was  further 
debated  by  Messrs.  MARVIN,  VAN  SCHOON- 
HOVEN,TALLMADGE,  HARRIS,  BROWN, 
NICOLL,  BASCOM,  TILDEN  and  STOW,  and 
negatived. 

Mr.  HARRIS  offered  the  following  substitute: 

y  9.  The  testimony  in  equity  cases  heard  on  plead 
ings  and  proofs,  shall  be  taken  before  the  judge,  who 
shall  hear  the  case  in  the  same  manner  as  testimony  is 
takeu  up#n  the  trial  of  an  issue  at  law.  The  irial 
may  he  by  or  without  a  jury,  according  to  the  nature  of 
the  case,  and  as  may  be  prescribed  by  law.  Cases  pro- 
per *or  reference  may  be  referred  to  one  or  more  au- 
di, ors  or  referees. 

Mr.  MORRIS  moved  first  to  amend  the  origi- 
nal section  so  that  it  would  read  as  follows: 

$  9.  The  testimony  in  all  civil  cases  shall  be  taken  in 
the  same  manner  hs  testimony  is  taken  in  issues  at 
1m w,  subject  t  »  regulation  by  law.  All  trials  ol  issues 
of  fact  shall  be  tried  by  a  court  and  Jury,  except  where 
the  narfes  shall  agree  to  try  the  same  b  fore  the  court, 
or  where  the  same  shall  be  reierred  according  to  law. 

Mr.  M.  advocated  his  amendment.  His  ob- 
ject was  the  utter  annihilation  of  the  distinction 
between  cases  in  law  and  equity.  For  this  rea- 
son he  had  used  the  words  "  all  civil  cases." 

This  was  further  briefly  debated  by  Messrs. 
NICHOLAS  and  BASCOM;  and  negatived. 


Mr.  BASCOM  moved  the  following  substitute 
which  was  negatived,  33  to  37: 

The  mode  of  trial  a^d  taking  testimony  in  all  classes 
of  civil  causes  shall  be  uniform  hs  near  as  m  iy  be,  and 
the  office  ot  master  and  examiner  in  chancery  it  here- 
by abolished. 

Mr.  MANN  moved  to  amend  by  adding  "  the 
offices  of  master  and  examiner  in  chancery  are 
hereby  abolished." 

Mr.  M.  called  for  the  yeas  and  nays.  He  ad- 
vocated  the  adoption  of  the  amendment. 

Mr.  BROWN  opposed  it.  He  did  not  wish 
offices  to  be  abolished  by  a  constitution.  They 
might  be  created,  but  it  was  incongruous  to 
abolish  them  by  the  fundamental  law. 

Mr.  COOK  said  the  office  might  be  abolished, 
and  the  legislature  would  be  compelled  to  find 
some  other  means  of  doing  the  business. 

Mr.  STRONG  feared  there  was  a  design  in 
the  amendments  which  had  been  offered  to  re- 
tain  the  offices  of  master  and  examiner  in  chan- 
cery. He  desired  to  see  them  striken  out  of  ex- 
istence, for  they  were  blood-suckers  on  the 
people. 

Mr.  KIRKLAND  thought  a  constitution  could 
and  should  be  framed  so  as  to  dispense  with 
masters  and  examiners,  leaving  the  court  to  ap- 
point  referees  or  other  officers  to  discharge  the 
duties  when  required. 

Mr.  RHOADES  asked  Mr.  Brown  if  it  was 
so  absurd  to  abolish  an  office  in  the  constitution, 
what  construction  he  would  place  on  the  16th 
section,  where  several  courts  were  abolished  ? 
Was  not  the  one  as  great  an  ajbsurdity  as  the 
other? 

Mr.  BROWN  said  that  section  was  in  the  re- 
port  entirely  against  his  will.  He  should  vote 
against  this  amendment.  The  duties  of  master 
must  be  performed  by  somebody,  and  he  would 
not  confer  upon  the  judges  the  appointment  of  a 
great  number  of  referees,  a  patronage  which 
had  led  to  great  abuses  in  other  states. 

Mr. VAN  SCHOONHOVEN  said  the  voice  of 
the  people  required  these  offices  to  be  abolished, 
to  get  rid  of  a  set  of  officers  who  have  been  a 
burden  to  the  community,  and  leave  their  duties 
to  be  discharged  by  some  other  department. 

Mr.  BASCOM  was  glad  the  proposition  was 
presented  distinctly.  He  was  of  opinion  that 
the  establishment  of  a  distinct  class  of  officers 
to  do  such  duties  was  unsound  in  principle. — 
Much  of  the  duty  discharged  by  them  could  be 
done  by  the  sheriff.  It  was  one  duty  of  a  mas- 
ter to  sell  a  farm  under  a  mortsra^e,  under  a 
certain  proceeding.  Under  another  proceeding 
this  duty  devolved  upon  the  sheriff.  Why  could 
not  the  sheriff  do  this  duty  in  both  cases?  His 
fees  for  this  work  were  only  some  three  or  four 
dollars,  while  the  master  received  $20  and  up- 
ward. Mr.  B.  referred  to  the  other  duties  of 
masters  to  show  that  it  was  not  necessary  un- 
der any  circumstances  to  retain  this  office. 

Mr.  BRUCE  said  there  were  in  the  state  188 
examiners  and  168  masters  in  chancery  and  the 
feeling  of  the  people  was  well  known  to  be  in 
favor  of  abolishing  this  horde  of  officers;  and 
whether  it  was  done  by  the  constitution  or  not, 
these  offices  must  be  abolished.  The  question 
was  a  simple  one,  it  must  therefore  be  well  un- 
derstood, and  each  one  must  be  ready  to  vote  on 
it.  _He  therefore  moved  the  previous  question, 
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which  was  seconded  and  the  main  question  or- 
deretl  to  be  now  put 

Mr.  N1COL  called  for  a  division  of  the  ques- 
tion, so  as  first  to  Make  the  vote  on  abolishing 
the  office  of  examiner. 

Mr.  nTRONG  raised  a  point  of  order.  He 
contended  ihat  the  call  for  the  division  came  too 
late. 

The  PRESIDENT  (Mr.  Jones)  overruled 
the  point  of  order. 

Mr.  DODD  inquired  how  the  division  would 
be  made. 

The  PRESIDENT  explained. 
The  yeas  and  nays   were  then   called  for  and 
ordered. 

Messrs  PATTERSON  and  CROOKER  con- 
tended  ihat  the  question  was  indivisable. 
The  PRESIDENT  reversed  the  decision. 
Mr.  MURPHY  desired  to  read  a  proposition 
which  he  should  oiler  il  this  amendment  were 
rejected.  [Cries  of  "  Oh,  no,  we  have  got  in- 
formation  enough."] 

The  yeas  and  nays  were  then  taken  on  the 
amendment  and  resulted,  yeas  88,  nays  6.  So 
the  amendment  was  carried. 

Mr.  MURPHY  moved  a  reconsideration  of 
the  vote  just  taken  for  the  purpose  of  explain- 
ing his  vote. 

Mr.  PATTERSON  said  the  motion  could  not 
be  now  reconsidered. 

Mr.  MURPHY  was  permitted  to  explain  and 
he  went  on  to  show  that  the  gentleman  who  had 
made  certain  motions  had  failed  in  their  object. 
The  abolition  of  examiners  in  chancery  was  but 
an  abolition  in  name  inasmuch  as  their  duties 
were  to  be  performed  by  auditors  or  some  other 
officers. 

Mr.  VAN  SCHOONVEN  rose  to  a  point  of 
order.  He  would  not  consent  to  the  gentleman 
from  Kings  suing  into  an  argument  unless  they 
could  explain  all  round. 

Some  conversation  ensued  in  which  the 
PREMDENT  said  the  gentleman  from  Kings 
was  proceeding  by  unanimous  consent. 

Mr.  VAN  SCHOONHOVEN  said  the  amend- 
ment just  disponed  of  was  acted  upon  under  the 
operation  of  the  previous  question  and  therefore 
the  gentleman  from  Kings  was  out  of  order  as 
the  previous  question  applied  to  the  reconsider- 
ation. [Cries  of  "Oh,  withdraw  your  opposi- 
tion. It  is  only  a  personal  explanation."]  Mr. 
V.  S.  desired  to  ask  the  gentleman  from  Kings 
how  long  his  explanation  was  likely  to  be? 

Mr.  MURPHY  :  Just  as  long  as  I  choose  to 
make  it. 

Mr.  VAN  SCHOONHOVEN  then  appealed 
from  the  decision  of  .the  Chair  and  reduced  his 
appeal  to  writing,  as  stated  above. 

A  long  conversation  arose  thereon,  and  the 
Convention  then  sustained  the  decision  of  the 
Chair. 

Mr.  MURPHY  continued  He  wished  before 
proceeding  to  explain  his  vote,  to  say  in  refer- 
ence to  the  question  of  order  which  had  just 
been  raised,  that  before  attempting  to  speak,  he 
ha  I  asked  the  President  whether  the  previous 
question  had  been  exhausted,  and  if  a  motion  to 
reconsider  was  in  order.  The  President  an- 
swered in  the  affirmative,  and  said  that  the  ques- 
tion could  not  be  considered  without  the  unani. 
mous  consent  of  the  House.    That  was  given, 


and  he  was  proceeding  when  the  gentleman  from 
Rensselaer  (Mr.  Van  Schoonhoven)  interrupt- 
ed him  with  the  point  of  ordir  .Now  he  would 
submit  it  to  the  hou^e,  whether  he  had  at  any 
lime  trespassed  upon  the  indulgence  of  the 
house,  and  whether,  in  that  respect,  he  could 
not  favorably  compare  with  that  uentleman. 

Mr.  VAN  SCHOONHOVEN  wished  the  gen- 
lleman  from  Kings  to  repeat  the  remark  he  had 
just  made. 

Mr.  MURPHY  said  it  was  unnecessary,  as  he 
should  at  once  give  the  explanation  which  he 
originally  rose  to  make,  of  his  vote  on  the  ques- 
tion previously  taken.  He  had  voted  in  the  ne- 
gative, because  the  amendment  of  the  gentleman 
from  New  York,  declaring  that  masters  and  ex- 
aminers in  chancery  should  be  abolished,  did  not 
accomplish  the  object  which  the  proposer  un- 
doubtedly had  honestly  in  view.  Unless  it  were 
accompanied  with  a  prohibition  upon  the  legis- 
lature, there  would  be  nothing  in  the  constitu- 
tion to  prevent  the  appointment  of  other  officers 
by  different  names,  such  as  auditor  an  I  the  like, 
to  discharge  precisely  the  same  duties.  This 
amendment  changes  names,  but  not  things  It 
was  similar  to  the  amendment  offered  by  the 
gentleman  from  Monroe  (Mr.  Strong)  yester- 
day in  regard  to  licensing  lawyers.  The'  effect 
of  the  proposition  of  that  gentleman  was  hke 
that  of  the  committee  to  make  a  constitutional 
provision  in  favor  of  lawyers  where  none  exist- 
ed before.  He  (Mr.  M.)  had  voted  for  it  in  or- 
der  to  perfect  as  far  as  possible  the  section  of 
the  committee's  report,  and  then  voted  against 
the  whole  of  that  part  of  the  section.  The 
amendment  of  the  gentleman  from  Monroe  abol- 
ished the  term  of  study,  and  in  this  it  was  an 
improvement  upon  the  section  of  the  committee. 
In  that  view  he  voted  for  it,  with  an  intention, 
however,  to  vote  down  the  whole.  But  that  vote 
could  not  be  given  in  consequence  of  the  inter- 
pretation of  the  Chair  that  the  adoption  of  the 
amendment  precluded  the  motion  which  had  been 
made  by  the  gentleman  from  New  York  (Mr. 
Nicoll)  to  strike  out,  in  consequence  of  the 
amendment  being  an  entire  substitute  for  the 
whole  clause.  Seeing  that  he  (Mr.  M  )  had 
thus  been  caught  in  voting  for  a  proposition 
which  he  did  not  approve,  he  had  determined 
not  to  be  caught  a  second  time,  and  therefore 
voted  against  the  amendment  of  the  gentleman 
from  New  York  (Mr.  Mann),  because  it  did  not 
effect  the  desired  purpose,  and  left  the  evil  where 
it  was  In  regard  to  the  merits  of  the  question, 
he  did  not  intend  to  say  anything  more  than  that 
he  wished  to  see  real  reform  carried  out.  He 
isld  not  sanction  those  specious  glosses  by  way 
^t  amendment  which  gave  "  the  word  of  pro- 
mise to  the  ear  and  broke  it  to  the  hope."  For 
one,  he  fully  believed  that  all  the  duties  of  a 
master  in  chancery  can  be  discharged  by  other 
officers  of  the  court  without  any  great  expense 
to  the  parties,  and  just  as  well.  The  clerk  of 
the  court  could  compute  the  amount  due  on  a 
mortgage  wljere  there  was  a  default,  and  a  jury 
could  find  the  amount  due  if  there  were  any  de- 
fence. Matters  of  account  could  be  given  to  a 
referee ;  while  in  regard  to  sales,  they  could  be 
conducted  by  the  sheriff  of  the  county  He  (Mr. 
M.)  had  sent  an  amendment  to  the  Chair  to  the 
effect  that  the  duties  of  masters  in  chancery 
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should  hereafter  be  performed  in  the  same  man- 
ner as  like  duties  are  discharged  in  proceedings 
at  law.  The  expense  saved  to  the  public  would 
be  very  great.  Every  lawyer  knows  that  nearly 
one-half  of  the  expenses  of  foreclosing  a  mort- 
gage in  chancery  is  paid  to  the  master.  The 
lawyer  standing  next  to  his  client  has  to  advance 
the  amount,  and  gets  abuse  for  himself  of  a  large 
bill  of  costs.  The  abolition  of  the  system  would 
therefore  be  a  benefit  both  to  the  public  and  the 
proiession.  But  there  was  another  point  ol 
view  in  which  he  desired  to  put  the  question, 
and  that  was  in  regard  to  the  mode  of  appoint- 
ment. These  officers,  if  continued,  would  be 
either  elected  by  the  people,  or  appointed  by 
some  other  power  Now  it  was  impossible  to 
have  every  petty  officer  elected.  The  number 
ol  officers  would  be  so  large  as  to  present  a 
practical  inconvenience  for  popular  election. — 
On  the  other  hand,  the  principle  upon  which  we 
are  proceeding  is  to  limit  executive  patronage, 
and  therefore  an  appointment  is  objectionable. 
The  best  way  to  get  rid  of  the  difficulty  is  to 
abolish  the  office  and  devolve  the  duties,  which 
must  be  discharged  by  the  officers  of  the  court 
and  those  appointed  by  law,  to  carry  out  the 
judgments  of  the  courts  of  law.  But  more  than 
all,  the  union  of  these  services  in  courts  of  law 
and  equity  will  have  a  tendency  to  blend  the 
systems. 

Mr.  VAN  SCHOONHOVEN  entered  into 
some  explanations. 

Mr.  BROWN  explained  why  he  had  refused 
to  vote  on  the  question  just  taken.  The  amend- 
ment effected  nothing  at  all. 

After  a  few  remarks  from  Mr.  Strong,  Mr. 
Murphy  withdrew  his  motion  to  reconsider. 

Mr.  TILDEN,  for  Mr.  W.  TAYLOR,  who 
had  been  compelled  to  leave  the  Convention, 
offered  the  following  amendment : — 

*'  The  legislature,  as  far  as  practicable,  shall  assimi- 
late iIh  lorins  ol  pleadings  and  the  mode  of  taking  tes- 
timony on  triulsof  causes  at  law  and  in  equity. " 

Mr.  T.  proceeded  to  advocate  the  adoption  of 
the  amendment 

Mr.  FLANDERS  moved  an  amendment  to 
require  the  legislature  to  revise  the  pleadings 
and  practice  in  all  courts  of  law  and  equity,  so 
as  to  render  them  simple,  brief,  intelligible,  and 
subject  to  as  little  expense  as  possible. 

Mr.  C HOOKER  said  if  they  were  to  require 
that  from  the  legislature  it  would  be  necessary 
to  go  back  and  repeal  the  90  days  provision,  or 
the  legislature  would  never  be  able  to  do  the 
duty  which  would  devolve  on  it.  He  suggested 
that  the  legislature  should  issue  a  commission 
for  that  purpose. 

Tue  amendment  to  the  amendment  and  the 
amendment  were  negatived. 

The  section  as  amended  was  then  agreed  to. 

The  10th  section  was  then  read  as  follows  : — 

$  10  Surrogates  shall  be  elected  for  f  »ur  years.— 
They  shall  be  compensated  by  fixed  ah  lies,  and  they 
shdtl  not  receive  any  tees  or  perquisites  of  office. 

Mr.  CROONER  moved  the  following  substi. 
tute  : — 

«'  There  shall  be  elected  in  each  of  the  counties  of 
this  Slate,  except  the  city  and  county  of  New  York, 
one  county  judge,  who  shall  h>>  d  his  office  for  four 
ye^rs,  and  who  shall  hold  the  county  court,  perform 
Hie  duties  of  the  office  of  surrogate  and  the  duties  now 
performed  by  aay  county  judge.'1 


Mr.  HARRIS  moved  to  postpone  the  consid- 
eration of  this   section  until  after  the  13th   had 
been  considered.     Agreed  to. 
The  11th  section  was  read  as  follows  : — 
§  11.  Justices  of  the  supreme  court  and  ju'ig^s  of  the 
court  of  appeals  may  be  lemoved  by  joint  re-olution  of 
no  h  houses  of  the  legislature,    if  two-thirds  of  all  the 
members  elected  t»  the  assembly  and  a  majority  of  all 
the  members  elected  to   ihe  se^  ate,  concur  therein. 
Surrogates  and  all  judicial  officers,  except  tho*e  men- 
tioned in  this  section,  and  except  justices  ol  the  peace, 
may  be  removed  by  the  senate  on  the  recommendation 
of  the  Governor,   but  no  such   removal   sin  it  be  made 
unless  the  cause  thereof  be  <  ntered  on  the  journal,  nor 
unless  the  party  complained  of  shall  have  t  een  served 
with  a  copy  of  the  complaint  against  him,  and  shall 
have  had  an  opportunity  of  b  ing  heard  in  hi    delence 
On  the  question  of  removal,   the  ayes  and  noes  shdll 
be  entered  on  the  journals. 

Mr.  CROOKER  moved  to  strike  out  the 
words  "surrogates  and."     Agreed  to. 

Mr.  LOOMIS  did  not  like  this  mode  of  trial 
and  removal.  He  preferred  that  charges  against 
judicial  officers  like  all  others,  should  be  tried 
in  the  tribunals  of  the  country.  He  offered  the 
following  substitute  for  the  whole  section  : — 

"  The  Legislature  shall  define  by  law  offence  ,  mis- 
conduct and  negligence  in  office,  which  shall  be  deemed 
cause  of  removal.  Any  officer  who  may  be  in  icted, 
tri  d  and  convicted  of  any  such  offence,  mis  o<  duet  of 
neg  igence  inoffice,  orfor  any  offence  committed  whi  e 
holding  any  public  office,  the  punishment  fir  which  by 
law  may  be  imprisonment,  shall  by  such  conviction 
and  the  judgment  thereon,  be  ousted  from  such  office." 

The  same  was  rejected. 

Mr.  CROOKER  thought  the  construction  of 
the  first  part  of  the  section  would  authorize  a 
removal  of  justices  of  the  supreme  court  and 
court  of  appeals  without  cause  and  without  an 
opportunity  to  be  heard. 

Mr.  BROWN  did  not  conceive  the  language 
liable  to  such  a  construction.  But  to  obviate  all 
misapprehension,  he  would  move  to  add  after 
the  words  "  removal  shall  be  made,"  in  the  9th 
line,  the  following,  "  by  virtue  of  this  section." 

Mr.  O'CONOR  advocated  this  amendment 
and  it  was  adopted. 

Mr.  MORRIS  said  the  intention  of  this  sec- 
tion,  which  was  in  part  copied  from  the  old  con- 
stitution  was  originally  to  reach  and  remove  of- 
ficers who  had  become  broken  in  mental  vigor, 
or  imbecile;  but  it  had  been  perverted  and  used 
to  justify  removals  on  grounds  that  if  true, 
would  have  justified  an  impeachment.  To  pre- 
vent this  abuse,  an  amendment  had  been  adopt- 
ed, the  effect  of  which  had  been  to  create  tw  > 
modes  by  which  persons  might  be  dismissed 
from  office — the  one  having  all  the  effect  of  an 
impeachment,  without  the  opportunity  being 
given  to  the  incumbent  to  meet  the  charge.  He 
proposed  to  make  the  section  mean  what  it  was 
intended  to  mean,  and  not  to  have  two  modes  of 
conducting  proceedings  in  the  nature  of  an  im- 
peachment. He  proposed  to  amend  by  inserting 
after  the  word  "may"  in  the  second  line — ''for 
inability  to  discharge  the  duties  of  his  office, 
arising  since  his  election. " 

Mr.  PATTERSON  objected,  that  under  this 
amendment,  you  could  not  remove  a  judge  for 
gross  immorality. 

Mr  MORRIS:  You  could  impeach  him  for 
that. 

Mr.  PATTERSON:  Suppose  he  were  guilty 
oi  gross  neglect  of  duty? 


58a 


Mr.  MORRIS:  That  too  would  be  cause  for 
impeachment. 

Mr.  O'CONOR  objected  on  the  ground  stated 
by  Mr.  PATTERSON,  that  a  judge  guilty  of 
gross  immorality,  not  recognized  by  the  law  as 
a  crime  or  immorality,  could  not  be  impeached — 
nor  removed  on  the  ground  of  inability — and  yet 
the  public  judgment  might  be  decisive  against 
hitn. 

Mr.  BROWN  hoped  the  amendment  would  be 
withdrawn.  This  section  had  been  very  care- 
fully considered.  A  judge  might  neglect  to  do 
his  duty — might  leave  the  country  for  a  year,  or 
go  to  Washington  and  stay  for  months,  and  there 
would  be  no  wav  to, reach  such  a  case,  for  the 
trial  by  impeachment  was  a  long  and  tedious 
process. 

Mr.  MORRIS  replied  that  the  delay  might 
arise  from  the  difficulty  of  proving  the  charges — 
and  these  were  the  very  cases  where  the  party 
was  entitled  to  a  trial.  Mr.  M.  objected  to  have 
many  removals  for  causes  which  were  or  should 
be  around  of  impeachment.  He  insisted  that  this 
section  was  intended  to  reach  the  case  of  a  man, 
who  without  fault  of  his  own,  had  become  dis- 
abled from  doing  his  duty,  and  he  desired  to 
make  it  mean  that  and  nothing  more. 

Mr.  MORRI6'  amendment  was  lost. 

Mr.  PATTERSON  moved  to  change  the 
word  "  joint"  to  "concurrent/'  before  "  resolu- 
tion "     Agreed  to 

Mr.  CROOKER  proposed  a  substitute  for  the 
whole  section — providing  for  the  removal  of  all 
judicial  officers  (except  justices  of  the  peace) 
in  one  and  the  same  manner,  by  the  legislature, 
for  causes  for  which  they  could  not  be  impeach- 
ed.    Lost,  34  to  39. 

Mr.  MORRIS  moved  to  insert  after  the  word 
"  opportunity,"  in  the  12th  line,  ki  to  introduce 
witnesses  and."  The  vote  was  31  to  32 — no 
quorum. 

Mr.  MORRIS  called  for  the  ayes  and  noes, 
and  the  amendment  was  agreed  to — ayes  53, 
noes  39. 

Mr.  LOO  MIS  offered  the  following  substitute 
for  the  whole  section: — 

Any  public  officer  may  be  removed  from  office,  before 
the  expiration  of  his  term  of  office,  by  the  liovernor, 
after  tnal  and  conviction  of  any  cr  me,  gross  immo- 
rality, misconduct  <  r  negligence  in  office,  or  inability 
to  dischtrg   its  duties. 

Mr.  LOOM  IS  said  he  wa§  induced  to  otfer 
this  from  the  impracticability  of  the  section  as 
it  now  stood — giving,  as  it  did  a  party  a  trial 
belore  each  house,  and  converting  the  legisla- 
ture into  a  sort  of  criminal  tribunal.  Besides, 
we  had  provided  for  the  election  ot  a  great 
many  officers,  and  yet  had  provided  no  mode  for 
their  removal.  This  substitute  would  provide 
for  all  cases. 

Mr.  MARVIN  inquired  who  the  gentleman 
supposed  were  to  try  these  judges? 

Mr.  LOO  MIS: — Any  judge,  before  a  jury. 

Mr.  MARVIN  submitted  to  the  Convention 
gravely  whether  they  were  prepared  to  place 
all  the  judges  of  the  slate  in  the  power  of  any 
twelve  men  in  the  country  to  pass  upon  their 
incompetency.  He  was  in  favor  of  the  section 
as  it  was  reported  by  the  committee.  He  should 
have  voted  for  Mr.  Crooker's  amendment,  but 
for  the  fact  that  it  provided  for  a  hearing  by 
counsel  and  witnesses 


Mr.  NICHOLAS  urged  that  this  very  section 
was  in  the  present  constitution,  and  had  never 
been  abused  for  corrupt  purposes.  He  did  not 
see  why  we  should  change  it. 

Mr.  BROWN  said  the  section  had  been  per- 
fectly emasculated  by  the  amendments  made  to 
it.  The  amendment  now  proposed  would  be 
still  worse,  as  under  it  no  removal  of  an  incom- 
petent judge  could  take  place  until  after  he  had 
been  indicted,  tried  and  convicted  of  crime. 
He  hoped  the  Convention  would  come  back  to 
the  original  section  and  adopt  it. 

Mr.  CROOKER  still  objected  to  the  section 
in  that  it  provided  two  different  modes  of  trial 
for  two  different  kinds  of  judicial  officers.  He 
read  a  section,  which  he  had  drawn,  to  prevent 
this  difficulty. 

Mr.  KIRKLAND  opposed  the  proposition  of 
Mr.  Loomis  as  dangerous  in  the  extreme,  pla- 
cing as  it  did  our  judges  at  the  mercy  of  any 
court  of  sessions  in  any  county  in  the  state — 
and  exposing  them  to  active  persecution.  The 
original  section,  he  regarded  as  making  ample 
provision  for  the  cases  intended  to  be  reached 
by  it. 

Mr.  LOOMIS  could  see  no  more  danger  or 
impropriety  in  putting  a  public  officer  on  trial 
before  a  jury,  than  in  putting  other  men  on  tri- 
al before  a  jury,  for  life  or  character  or  proper- 
ty. Questions  of  inability  or  incompetency  were 
tried  before  a  jury  every  day,  and  on  their  ver- 
dict, men  were  often  deprived  of  the  control  of 
th^jp-  property  and  consigned  to  a  mad-house. — 
A  judge  might  be  guilty  of  forgery  and  perjury, 
and  yet  there  was  no  power  to  remove  him  A 
case  of  this  kind  occurred  a  few  years  ago,  and 
for  months  after  the  discovery  was  made,  pro- 
cess was  tested  in  his  name  as  first  judge.  There 
must  be  some  easier  and  more  expeditious  rem- 
edy for  such  cases  than  the  slow  process  of  im- 
peachment. 

Mr.  PERKINS  hoped,  whatever  provision 
might  be  made  in  regard  to  judicial  officers,  that 
some  more  summary  mode  of  dealing  with  fi- 
nancial officers  of  counties  and  the  state  would 
be  adopted,  than  by  indictment,  trial  and  con* 
viction. 

Mr.  LOOMIS  asked  if  the  gentleman  suppose 
ed  he  intended  other  officers  than  those  named 
in  the  constitution? 

Mr.  PERKINS  replied  that  we  had  named  a 
treasurer  and  comptroller — who  might  by  collu- 
sion embezzle  money  to  a  large  amount  before 
you  would  get  all  this  machinery  in  motion. 

Mr.  Loomis'  amendment  was  negatived,  ayes 
5,  noes  75. 

Mr.  TALLMADGE  offered  a  substitute  pro- 
viding that  judges  of  the  court  of  appeals  and 
of  the  supreme  court  might  be  removed  by  a  ma- 
jority of  all  the  members  elected  to  the  Senate, 
on  the  recommendation  of  the  Governor.  The 
treatment  of  official  delinquencies  or  imbecility 
was  one  thing — the  treatment  of  crime  another. 
Judicial  officers  might  take  to  bad  habits-which 
might  incapacitate  them  for  duty.  The  law  did 
not  recognize  that  as  an  indictable  offence — and 
yet  it  was  desirable  to  reach  such  a  judge  and 
remove  him.  True,  this  power  might  be  used 
to  make  political  removals,  but  it  could  not  in- 
jure* the  party  removed,  and  would  be  certain 
defeat  to  the  party  thus  abusing  it. 
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Mr.  PERKINS  moved  further  to  amend  by 
requiring  the  Governor  to  assign  the  reasons  for 
the  removal  in  the  recommendation. 

Mr.  TALLMADGE  opposed  this  amendment 
—but 

Without  taking  the  question  the  Convention 
took  a  recess. 


AFTERNOON  SESSION. 

The   propositions   of    Messrs.   Perkins 


and 


Tallmadge  were  negatived. 

Mr.  BROWN  asked  consent  to  move  a  recon- 
sideration of  the  amendment  made  to  the  pend- 
ing section  on  the  motion  of  Mr.  Morris. 

No  objection  being  made,  the  motion  to  re- 
consider was  announced. 

Mr.  MORRIS  opposed  the  reconsideration. — 
The  section,  even  as  .amended,  did  not  suit  him, 
nor  was  it  what  justice  to  indiviuuals  demand- 
ed j  for  no  man  could  be  said  to  be  heard  in  his 
defence,  unless  he  could  introduce  his  testimony. 

Mr.  BROWN  said  he  had  made  his  motion 
simply  with  a  desire  to  save  time.  By  the 
amendment  the  whole  matter  was  thrown  open 
to  misunderstanding  and  to  great  latitude  of  con- 
struction. But  very  few  cases  of  complaint  had 
arisen  under  the  old  constitution,  and  he  hoped 
this  section  would  be  permitted  to  remain  as  it 
was,  and  that  the  Convention  would  pa&s  on  to 
more  important  matters. 

Mr:  STOW  asked  if  the  mover  of  this  amend- 
ment desired  to  have  a  case  tried  over  again,  af- 
ter it  had  once  been  passed  upon  by  a  jury  ?# 

Mr.  MORRIS  replied  that  there  would  be  no 
need  of  that,  as  the  record  of  the  Convention 
would  be  sufficient. 

Mr.  LOOMIS  insisted  that  there  should  be  a 
section  somewhere  in  this  constitution  providing 
for  the  removal  of  all  officers  named  in  it,  and 
without  converting  both  branches  of  the  legisla- 
ture  into  criminal  tribunals.  He  hoped  a  select 
committee  would  be  raised  to  devise  such  a  sec- 
tion. 

The  Convention  refused  to  pass  over  the  sec- 
lion. 

Mr.  MARVIN  urged  that  the  section  was 
right  as  it  originally  stool. 

Mr.  VAN  SCHOONHOVEN  sustained  the 
amendment  of  Mr.  Morris. 

Mr.  PATTERSON  insisted  that  the  original 
section  afforded  an  ample  opportunity  to  a  party 
of  being  heard,  whilst  the  amendment  clearly 
indicated  that  one  side  only  was  to  be  heard. 

Mr.  Morris*  amendment  was  reconsidered, 
and  rejected,  28  to  60. 

Mr.  St.  JOHN  moved  the  previous  question 
upon  the  section. 

There  was  a  second,  and  the  main  question 
was  ordered.  The  ayes  and  noes  were  also  or- 
dered, and  there  were  ayes  86,  noes  11. 

The  next  section  was  then  read,  as  follows: 
§  la   The  justices  of  the  supreme  court  shall  be  nom- 
inated by  'he  Governor  and  appointed  by  and  with  the 
consent  •  f  the  senate:  or 

§  12.  Thp  justices  or  the  supreme  court  shall  be  elect- 
ed by  the  electors  of  the  respective  districts,  at  «uch 
time  as  may  be  provided  by  law,  but  not  within  ninety 
days  befor  •  or  a  ter  the  general  annual  election 

Mr.  SWACKHAMER  moved  to  strike  out 
the  first  of  these  alternative  sections 

Mr.  STOW  moved  to  amend  by  striking  out 
"  the  seaate,"  in  the  first  section,  and  inserting 


after  "  consent, "  "  of  a  majority  of  the  senate, 
and  of  one-half  of  all  the  members  of  the  sen- 
ate from  the  district  in  which  the  justice  is  to  be 
appointed. "  Mr.  S.  said  if  the  Convention  de- 
cided in  favor  of  having  judges  appointed  by 
the  Governor  and  senate,  he  desired  to  give  the 
minority  a  considerable  voice  in  the  selection— 
which  in  the  manner  of  selecting:  the  judiciary, 
was  not  right.  And  this  question  could  be  set- 
tled independently  of  the  other  question  in  re- 
gard to  the  election  of  judges. 

Mr.  BROWN  did  not  design  to  argue  this 
question ;  presuming  that  gentlemen  had  reflected 
well  on  the  subject,  and  had  made  up  their 
minds  how  they  should  vote.  All  he  wanted  to 
say  was  that  these  judges  were  not  local  judges 
belonging  to  districts  j  but  judges  for  the  whole 
state— and  that  if  this  proposition  failed,  there 
would  come  up  in  succession,  questions  on  the 
judicial  district  system,  the  general  ticket  sys- 
tem, and  the  present  system.  • 

The  amendment  was  lost,  and  Mr.  S.  moved 
a  reconsideration,  to  lie  on  the  table. 

Mr.  BROWN,  with  a  view  to  raise  the  dis- 
tinct question,  between  the  general  ticket  and 
district  system  of  election,  moved  to  strike  out 
of  the  first  part  after  "shall  be,"  and  insert, 
"  elected  by  the  electors  of  the  state  at  such 
time  as  may  be  provided  by  law,  but  not  within 
ninety  days  before  or  after  the  general  election." 
He  said  that  if  this  was  voted  down,  he  should 
then  bring  up  the  questions  as  between  an 
appointment  by  the  Governor  and  Senate,  and 
an  election  by  districts.  If  he  could  not  get  the 
general  ticket,  then  he  went  for  the  appointment 
by  the  Governor  and  Senate. 

Mr.  MURPHY  said  he  was  in  a  singular  pre- 
dicament. Unless  he  could  have  his  way,  he 
prefered  the  appointment  by  the  Governor  and 
Senate.  He  proposed  to  amend  so  that  the  sec- 
tion should  read: — 

l(  The  justices  of  the  supreme  court  stoll  be  elected 
by  the  electors  of  the  respective  senatorial  districts 
of  the  state,  at  such  times  as  may  be  provided  by  law." 

Mr.  MURPHY  said  he  supposed  if  there  was 
any  virtue  in  an  election  by  the  people,  it  was 
because  they  could  be  trusted  with  the  selection 
more  safely  than  the  present  appointing  power. 
But  the  people,  in  order  to  elect  judges  intelli- 
gently,  must  know  them.  The  election  by  gen- 
eral ticket,  or  by  judicial  districts,  would,  in  his 
judgment,  defeat  the  very  object  which  the  ad- 
vocate  of  a  popular  election  had  in  view.  Sup- 
pose an  election  by  general  ticket  to  take  place 
immediately  after  the  adoption  of  this  constitu- 
tion, would  it  be  pretended  that  the  people  ot 
the  state  would  know  one  tenth  of  them  ?  Must 
they  not  take  them  on  faith  in  the  politicians 
that  met  at  Syracuse  to  nominate  them,  not  be- 
cause they  knew  the  men  that  composed  them, 
but  because  they  were  regularly  nominated  ?  If 
you  could  devise  a  plan  by  which  the  elector 
would  know  for  whom  he  was  voting,  and  what 
his  qualifications  were — he  would  go  lor  it ;  but 
the  general  ticket  system  in  his  view  was  full 
of  difficulties,  and  would  lead  to  greater  abuses 
than  the  present  system.  A  knowledge  of  the 
man  to  be  voted  for.  must  be  first  known  to  the 
elector.  The  judicial  district  system  was  only 
an  approximation  ot  this  result.  The  smaller 
the  district,  the  nearer  you  brought  the  candi- 
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date  home  to  the  knowledge  of  the  elector. — 
This  mode  of  selection  was  a  change  of  the 
mode  that  we  had  been  accustomed  to  since  the 
foundation  of  the  government — and  the  only 
guarantee  we  had  of  its  safety  was  that  the 
elector  should  know  for  whom  he  was  voting  — 
Hence  he  went  lor  single  districts,  against  the 
general  ticket  or  judicial  district  system — and 
deeming  the  principle  of  the  amendment  impor- 
tant, he  called  for  the  ayt's  and  noes  on  it. 

Mr.  STETSON  regarded  the  amendment  of 
Mr.  MURPHY  as  involving  a  principle  at  war 
with  the  fundamental  principles  of  democracy 
— and  tending  to  establish  an  oligarchy  or  oli- 
garchies among  us.  And  Mr.  S.  went  into  this 
view  of  the  subject  with  much  vehemence,  and 
at  length.  These  judges  were  not  local  judges 
— not  the  representatives  of  localities — but 
judges  for  he  state  at  large  — and  of  course,  no 
mere  locality  had  the  right  to  elect  or  appoint 
them  for  the  whole  state.  The  argument  that 
we  should  get  better  judges  by  narrowing  the 
circle  within  which  they  should  be  elected,  if 
carried  out  would  l»ad  to  monarchy.  It  was  on 
this  principle  that  the  Crown  of  Great  Britain 
sent  a  Lord  Lieutenant  to  Ireland  and  a  Gover- 
nor General  to  Canada.  He  denied  the  right  of 
any  one  county  or  cluster  of  counties  in  the 
sta;e  to  appoint  or  select  the  officer  that  was  to 
sit  in  judgment  on  the  lives  and  property  of 
citizens  of  a  remote  section  of  the  state.  He 
denounced  the  proposition  as  one  that  in  effect 
robbed  the  people  at  large  of  the  power  they 
now  had,  through  their  Executive,  of  appoint- 
ing  judges.  It  was.  removing  this  power  far- 
ther from  the  people,  and  conferring  it  upon  oli- 
garchies, not  responsible  to  those  for  whom  they 
were  to  select  judges.  As  such,  he  predicted 
that  it  would  be  denounced  in  every  school  dis- 
trict in  the  state,  as  establishing  an  oligarchy  of 
one  seventh  of  the  people,  to  appoint  judges 
for  all  the  rest.  And  he  denounced  it  in  ad- 
vance, as  a  scheme  to  remove  further  from  the 
people  the  election  of  their  judges. 

Mr.  STRONG  had  no  objection  to  any  gentle- 
man's giving  his  views  on  this  question,  and 
telling  the  Convention  what  he  thought  the  true 
principles  of  democracy  were.  But  he  did  ob- 
ject to  the  gentleman's  coming  over  to  his  (Mr. 
Strong's)  seat,  when  every  one  about  him  al- 
most was  deserting,  under  his  moving  speech, 
and  taking  actual  possession  of  it,  (though  Mr. 
Strong  had  drawn  it,  and  had  a  vested  right  in 
it) — slapping  his  hands  in  his  (Mr.  Strong's) 
face,  and  ihumpinsrou  his  (Mr.  Strong's)  desk, 
as  if  to  drive  him  (Mr.  Strong)  away  from  it. 
Mr.  S.  said  had  he  not  been  a  man  of  courage — 
had  he  not  seen  bears  before  he  saw  his  friend 
fiom  Clinton,  he  would  have  been  frightened — 

Mr.  STETSON  called  Mr.  Strong  to  order. ' 

Mr.  STONG:  What  for? 


Mr.  STETSON:  For  gross  discourtesy  and 
personality. 

Mr.  STRONG:  State  your  point  of  order  in 
writing. 

Mr  STETSON:  This  unbridled  licence  of 
language — 

Mr.  STRONG  :  Send  up  your  point  of  order. 

Mr.  STETSON  :  The  grossness  of  his  re- 
marks  as  applied  to  a  member. 

Mr.  STRONG  claimed  the  floor  unless  the 
point  of  order  was  stated. 

The  PRESIDENT  :  (Mr.  Rhoades  tempora- 
rily  occupying  the  chair,)  The  gentleman  from 
Monroe  will  pioceed  in  order. 

Mr.  STRONG  :  Well  sir,  that's  the  only  way 
the  gentleman  could  get  out  of  it.  What  I  said 
was  true,  every  word  of  it.  Mr.  S.  went  on  to 
repeat  that  he  had  no  objection  to  the  gentle- 
man's giving  his  own  views,  but  he  did  object 
to  the  manner  in  which  the  gentleman  appro- 
priated  to  himself  a  part  of  the  house  which  Mr. 
S.  claimed  as  belonging  to  himself.  And  not- 
withstanding all  the  gas  the  gentleman  had  let 
off  here,  (and  we  had  heard  it  onc%  before,)  he 
doubted  if  it  had  the  effect  to  change  a  vote. 

Mr.  BASCOM  followed  in  reply  to  Mr. 
Stetson,  arguing  in  favor  of  the  senate  district 
system  as  the  surest  and  only  mode  of  getting 
good  judges,  if  they  were  to  be  elected,  and 
combatting  the  general  ticket  of  all  others,  as 
calculated  not  merely  to  give  us  a  partizan 
bench,  but  a  bench,  the  mass  of  whom  would 
be  unknown  to  the  people  who  voted  for  them, 
and  the  creatures  of  the  central  power  through 
whose  influence  they  would  be  nominated. 

Mr.  BAKER  moved  the  previous  question — 
and  there  was  a  second  &c. 

And  the  question  was  put  on  Mr.  Murphy's 
proposition  (single  districts)  and  carried,  ayes 
60  noes  49,  as  follows  : 

AYES— Messrs  Arclrr,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Baker,  Bascom,  Bergen,  Bowdbh,  Brayton, 
Bruce,  Bull,  Burr,  Uandee,  Chamberliiu,  Clark,  l'lyd>, 
»<ook,Crooker,  Dana,  Dodd,  Dorlon,  Flanders,  Forsyth, 
Graham,  Harris,  Harrison,  Hawley,  Kernnn,  Kings  ey, 
Kirkland,  Marvin,  Maxwell,  Murphy,  Nicholas,  Parish, 
Patterson  Penniman  Porter,  Richmond,  Salisbury, 
Shaver,  Shaw,  E  Spencer,  W  H.  Spencer,  Stanton, 
Mrong,  Swackhamer,  I  aft,Tapgart,  Tallmadge,  Town- 
send,  Van  Schoonhoven,  Warren,  Waterbury,  Wiib  ck, 
Worden,  A.  Wright,    W.  B.   Wright,    Yawger,  Young. 

NOES— Messrs.  Angel,  Bouck,  Brown,  Brundage, 
Cambreleng,  R.  Campbell,  jr  ,  (Jonely,  Cornell,  Cud- 
deback,  Dubois,  Gardner,  Greene,  Hart.  Huffman, 
Hotchkiss,  Hunt,  Huu'er,  A.  Huntington  Hntihinson, 
Hyde,  Jones,  Kemble,  Kennedy,  Loomis,  Mann,  Morris. 
Nellis,  Nicoll,  O'Conor,  Perkins,  Powere^,  President. 
Rhoades,  Kiker,  «  John,  San'ord,  >ears,  Sh  ldon,  He- 
phens,  Stetson,  Stow,  J.  J  Tnylor,  W.  Tay  or,  lildem 
Tutliill,  White,  Willard,  Wood,  Youngs-49. 

Mr.  BROWN  moved  a  reconsideration  oi  this 
vote  ;  and  the  motion  lies  on  the  table. 
Adj.  to  half  past  8  o'clock  to  morrow  morning. 


WEDNESDAY,  SEPTEMBER  2. 


Prayer  by  the  Rev.  Dr.  Pohlman. 

THE  JUDICUKV. 
Mr.  NICOLL  offered  the  following  resolution: 
fcesolved,  That  the  fifth  section  of  the  report  of  the 


judiciary  committee  be  recommitted  to  that  committee, 
with  instructions  so  to  alter  the  same  as  that  the  judges 
of  the  supreme  court  be  limited  in  the  exercise  of  their 
judicial  powers  to  the  districts  in  which  they  shall 
have  been  chosen. 
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Mr.  N.  said  he  felt  it  to  be  a  solemn  duty 
to  his  constituents  to  present  the  resolution  just 
read.  After  the  decisive  vote  of  the  Conven- 
tion yestt  rday  afternoon,  it  was  apparent  that 
the  judges  of  the  supreme  court  would  be  elect- 
ed in  single  senate  districts.  In  his  judgment 
it  was  not  only  a  matter  of  the  highest  expedi- 
ency but  of  the  plainest  principle,  that  these 
judges  should  be  confined  in  the  exercise  of  their 
judicial  duties  to  the  district  in  which  they  are 
to  be  chosen  He  felt  satisfied  that  the  constit- 
uency which  he  in  part  represented  would  never 
consent  that  their  lives,  liberty  and  property 
should  be  at  the  mercy  of  judges  over  whose 
election  they  would  have  no  control — and  such 
he  fullv  believed  would  be  the  feeling  of  the 
people  of  the  state  generally  when  they  should 
learn  in  what  manner  we  had  determined  to 
elect  the  judges.  The  argument  adduced  in  fa- 
vor of  the  district  system  was  founded  on  a  pal- 
pable fallacy,  to  wit:  that  our  judges  were  the 
representatives  of  the  people,  acting  as  the  com- 
ponent parts  of  a  great  whole,  in  which  the 
state  was  fully,  fairly  and  equally  represented. 
This  was  not  in  any  manner  true.  It  might,  he 
admitted,  if  the  court  were  only  to  act  when  as- 
sembled as  a  whole,  as  in  the  case  of  the  legis- 
lature and  the  court  of  errors,  where  every 
constituency  has  a  voice,  and  is  entitled  to  be 
heard  in  every  matter  brought  before  those 
bodies;  but  according  to  the  plan  already  adopt- 
od  by  the  Convention,  any  three  of  the  judges 
ef  the  supreme  court  will  be  not  only  authorized 
but  required  to  hold  its  terms.  The  several  dis- 
tricts in  which  the  court  will  be  held  cannot  be 
expected  to  have  their  own  judges  beyond  a 
mere  fraction  ol  the  lime.  As  a  general  rule, 
justice  will  be  administered  to  them  by  magis- 
trates elected  at  a  distance,  irresponsible  to 
them  in  any  manner,  and  perhaps  indifferent  to 
the  approbation  of  any  but  their  own  immediate 
constituency.  This  was  a  violation  of  all  the 
principles  on  which  the  foundations  oi  popular 
government  rested.  It  was  not  democracy — it 
was  not  equal  rights,  but  absolute  despotism. 
He  felt  it  to  be  an  imperative  duty  to  resist  in 
every  manner  the  establishment  of  a  s>stem 
which  he  regarded  as  in  the  highest  degree  ty- 
rannical and  at  war  with  the  sentiments  of  the 
people  of  the  stale.  He  should  therefore  press 
the  consideration  of  the  resolution  he  had  just 
off e  led. 

Mr.  KIRKLAND  moved  to  lay  the  resolution 
on  the  table.     Carried. 

The  (fonvention  resumed  the  consideration 
of  the  judiciary  article. 

Mr.  BROWN  culled  for  the  consideration  of 
his  mot'on  of  reconsideration  made  last  night, 
in  "relation  to  the  election  of  judges  by  senato- 
rial districts.  The  election  of  judges  was  at 
best  but  an  experiment,  and  one  to  which  a 
large  portion  of  the  people  looked  with  great 
apprehension.  If,  however,  a  plan  were  to  be 
tried,  it  should  be  one  that  would  give  satisfac- 
tion. The  election  of  judges  by  single  districts 
would  put  the  elections  in  the  power  of  one  or 
other  of  the  great  political  parties,  which  he 
desired  to  avoid.  The  judges  should  be  the  re- 
presentatives of  the  entire  people,  and  removed 
from  all  party  considerations.  He  had  heard 
&£j$ft*rk  that  the  aominatioa  oi  state  officers 


at  Syracuse  was  a  mere  mockery,  and  he  felt 
the  full  force  of  the  observation  ;  but  he  consoled 
himself  with  the  reflection  that  a  change  was  at 
hand.  He  had  heretofore  staled  his  preference 
for  a  general  ticket  if  the  judges  were  t »  be 
elected,  but  if  he  could  not  obtain  that,  he 
should  desire  judicial  district  elections,  and  not 
elections  by  senatorial  districts.  He  was  pre- 
pared to  see  the  opposition  which  had  met  the 
judiciary  committee  at  every  step — not  in  this 
house,  but  out  of  it — rise  up  and  triumph  over 
the  downfall  of  the  scheme  which  had  been  per- 
fected by  the  committee.  He  said  the  whole 
plan  would  have  to  be~remodelled  to  suit  it  to 
this  plan  of  election,  should  it  be  finally  deter- 
mined to  let  it  remain.  He  appealed  to  the 
gentlemen  from  Kings,  (Mr.  Murphy,)  who  he 
had  almost  said  was  the  author  of  this  mischief 
— but  he  ought  not  to  say  that  perhaps,  because 
he  did  not  believe  he  desired  to  make  mischief 
— to  allow  this  question  to  be  reconsidered,  and 
then  to  modify  his  amendment  by  inserting  the 
word  ,;  judicial"  in  the  place  of  "  senatorial,'' 
which  would  present  the  question  distinctly  j 
and  he  would  be  satisfied  with  the  result.  He 
regretted  that  party  politics  were  last  night 
brought  into  this  subject.  He  hoped  it  would 
be  disposed  of  on  its  merits,  and  he  appealed  to 
gentlemen  to  come  up  and  aid  him  in  making  a 
system  that  would  be  advantageous  to  the  whole 
state. 

Mr.  RICHMOND  said  the  gentleman  from 
Orange  had  represented  the  vote  taken  last  night 
as  producing  an  inconsistency  between  the  va- 
rious sections  of  this  article.  If  that  were  so, 
he  suggested  that  the  other  sections  should  be 
made  to  conform  to  the  section  agreed  upon  last 
night,  and  the  inconsistency  would  be  remedied. 
He  would  not  consent  to  a  reconsideration  of  the 
single  senatorial  system  of  election  of  judges, 
who  were  as  much  the  representatives  of  the 
entire  state  as  senators  were,  who  were  elected 
by  the  same  system.  He  desired  to  preserve 
this  mode  of  election  to  prevent  this  combina- 
tion of  politicians  and  the  election  of  one  inef- 
ficient or  improper  judge  by  coupling  him  with 
others  of  character  and  ability.  A  bad  judge 
might  be  smuggled  in  with  four  others,  who 
could  not  be  elected  if  he  were  to  stand  on  his 
own  merits. 

Mr.  KIRKLAND  said  he  voted  yesterday 
for  the  amendment  of  the  gentleman  from  Kings, 
(Mr.  Murphy)  providing  for  the  election  of  a 
judge  of  the  supreme  court  in  each  of  the  thirty 
two  senatorial  districts  of  the  state.  Having 
given  this  vote,  he  owed  it  to  himself  and  others 
to  state  his  precise  position  on  this  subject.  As 
he  had  occasion  to  remark  a  few  days  since, 
there  were  in  his  judgment  serious  if  not  insu- 
perable objections  to  selecting  the  incumbents  of 
all  your  judicial  offices  from  the  highest  lo  the 
lowest  grade  by  means  of  election.  These  ob- 
jections did  not  arise  from  any  want  of  capaci- 
ty, moral  or  mental,  on  the  part  of  the  people, 
to  select  suitable  persons  (or  these  stations  ;  on 
the  contrary,  his  firm  conviction  was,  that  a 
choice  made  by  the  spontaneous,  independent, 
impartial  action  of  the  electoral  body  of  this 
state,  would  place  in  your  judicial  tribunals  in- 
cumbents as  well  qualified  as  any  that  could  be 
procured  ia  any  mode  that  had  been  or  could  be 
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devised.  But  we  must  look  at  facts  as  they  ex- 
ist and  wer#:  likely  to  exist.  All  knew  that 
nominations  to  these  offices  would  be  made,  by 
party  caueusses  and  conventions — that  these  as- 
semblages, and  the  nominations  they  made,  were 
very  often  the  result  of  intrigue,  of  management, 
of  personal  and  local  arrangements  and  of  the 
contracts  and  bargains  of  mere  politicians.  All 
understood  well  too,  the  iron  rule  of  these  cau- 
cusses and  conventions;  their  decrees  were  des- 
potic, and  political  death  awaited  him  who  re- 
fused to  them  passive  obedience.  The  conse- 
quence was,  that  to  one  case  where  these  de- 
crees are  disregarded,  there  are  ninety  nine 
where  they  are  implicitly  obeyed  by  all  party 
men.  Indeed,  (continued  Mr.  K.)  strict  adhe- 
rence to  ''regular  nominations"  is  the  watch- 
ward  of  ail  parties,  and  has  come  to  be  regarded 
as  an  essential  ariicle  of  party  faith.  Thus, 
the  nomination  by  the  party  happening  at  the 
time  to  have  the  majority,  is  tantamount  for  all 
practical  purposes  to  the  actual  election,  and 
thus  in  fact  the  irresponsible  members  of  a  party 
convention,  acting  under  no  official  sanction, 
and  assembled  for  a  day  or  an  hour  and  then 
dispersing  to  meet  no  more,  will  in  fact  appoint 
your  judges.  I  prefer  fur  this  purpose  a  more 
responsible  appointing  power.  But  objections 
of  a  still  graver  character  arise  out  of  the  cir- 
cumstances in  which  an  elected  judge  would  be 
placed,  and  the  templations  to  which  he  would 
be  exposed.  A  judge  is  liable  to  the  same  pas- 
sions, prejudices  and  influences  with  other  men  ; 
his  nature  is  not  changed  by  his  official  charac- 
ter ;  judicial  robes  cover  the  same  infirmities 
that  are  found  under  meaner  garbs.  Will  not 
the  judge  be  apt  to  remember  the  man  who 
greatly  promoted,  perhaps  secured  his  election? 
Wiil  lie  forget  him  who  opposed  him  with  zeal 
and  energy  and  perhaps  intemperate  heat?  In 
view  of  re- election,  will  he  be  sure  to  do  impar- 
tial and  exact  jue  tice  in  a  controversy  between  the 
powerful  and  the  powerless?  between  him  who 
may  control  many  votes  and  him  who  can  con- 
trol none  ?  In  periods  when  the  public  judgment 
may  be  misled(and  such  periods  sometimes  hap- 
pen,) will  the  judge  disregard  that  erroneous  pub- 
lic judgment  or  will  he, to  secure  his  re-election, 
yield  to  it,  and  at  the  hustings  and  in  the  public 
prints  proclaim  himself  the  advocate,  if  needs 
be,  of  repudiation,  as  has  been  done  by  the  can- 
didates for  judgeships  in  Mississippi?  When 
there  prevails  some  great  popular  excitement, 
as  has  several  times  during  the  last  ten  years 
occurred  in  extensive  districts  in  this  very  state, 
will  he  stand  manfully  up  against  those  excite- 
ments and  administer  justice  with  entire  purity 
and  impartiality?  Especially,  will  he  do  this 
on  the  eve  of  an  election,  which  is  perhaps  to 
determine  whether  he  is  to  be  consigned  to  the 
obscurity  of  private  life,  perhaps  to  penury,  or 
whether  he  is  to  enjoy  a  competent  salary  and 
the  honors  of  the  ermine  for  another  eight  years' 
term?  Many  other  views  of  a  similar  kind 
might  be  presented,-  all  deriving  additional  force 
from  the  shortness  of  the  term  (eight  years)  al- 
ready determined  on  by  a  decisive  vote  of  the 
Convention.  Not  one  of  these  objections  casts 
the  least  doubt  on  the  intelligence  and  virtue  of 
the  people,  or  implies  the  slightest  distrust  of 
their  capacity  to  select  their  own  agents  and  of- 


ficers. Such  doubts  and  distrusts  form  no  part 
of  my  political  creed:  they  cannot  be  harbored 
in  the  bosom  of  any  one,  who  believes  with  me, 
that  "  man  is  capable  of  self-government. " — 
But  our  constitutents  do  not,  as  I  believe,  desire 
or  expect  this  change.  It  is  a  mode  unknown 
and  untried  in  our  sister  states  with  a  solitary 
exception — and  I  see  it  stated  in  the  prints  that 
the  new  Constitution  of  Missouri  is  just  now 
rejected,-  and  in  part  because  it  proposed  the 
election  by  the  people  of  a  portion  of  the  judi- 
ciary. But  the  objections  to  the  election  oC  the 
judicary,  which  I  consider  so  serious,  ore  not  so 
regarded  by  others.  A  majority  of  this  Con- 
vention have  doubtless  decided  that  the  judicial 
office  shall  be  filled  by  election,  and  with  that 
decision,  so  far  as  this  body  is  concerned,  I  am 
not  to  quarrel.  But,  I  was  called  on  to  vote  on 
the  mode  of  carrying  out  this  decision;  and  when 
I  gave  my  vote  yesterday,  I  was  persuaded  as  I 
still  am,  that  the  mode  proposed  by  the  amend- 
ment of  the  gentleman  from  Kings  is  the  most 
safe,  suitable  and  reliable  manner  of  giving  ef- 
fect to  the  principle  of  popular  election,  and 
therefore  I  sustained  and  shall  continue  to  sus- 
tain it,  until  some  proposition  for  filling  these 
offices  less  objectionable  to  me  than  that  of  elec- 
tion is  presented.  I  supported  this  amendment, 
because  in  my  judgment  it  will  diminish  in  some 
degree  the  danger  of  corrupt  intrigues  and  sel- 
fish bargains  and  combinations  at  nominating 
conventions;  it  will  enable  the  elector  to  know 
better  the  character  and  qualifications  of  the 
candidate  and  thus  more  intelligently  and  more 
safely  to  cast  his  vote;  it  will  create  on  the  part 
of  the  elector  a  deeper  sense  of  responsibility; 
it  will  exonerate  him  from  being  compelled  to 
vote  for  those  of  whom  he  knows  nothing  and  of 
whom  perhaps  he  never  heard;  and  in  my  view 
it  is  the  only  true  and  consistent  mode  of  carry- 
ing out  the  principle  of  popular  election,  if  it  is 
to  be  applied  to  our  judicial  tribunals.  I  trust, 
for  the  reasons  I  have  briefly  stated,  that  some 
other  mode  of  filling  these  offices  than  that  of 
election  may  yet  be  adopted  by  the  Convention 
— but  if  that  is  not  to  be,  then  I  shall  unwaver- 
ingly adhere  to  the  vote  I  have  already  given. 
Mr  TALLMADGE  was  extremely  embar- 
rassed by  his  motion  to  reconsider.  At  the  ear- 
ly part  of  the  session  he  had  been  told  over  and 
over  again,  of  the  necessity  of  bringing  the  e- 
lectionof  all  candidates  home  to  the  people.  And 
yet  we  were  now  asked  by  the  same  persons  to 
unlearn  all  that  we  were  then  taught,  and  to 
take  the  contrary  track.  He  was  embarrassed 
by  such  a  contrariety  of  vews.  He  was  proud 
yesterday  to  have  voted  for  the  motion  which 
it  was  now  sought  to  reconsider.  He  would  ad- 
here to  that  vote.  He  commented  upon  the  cor- 
ruptions which  had  been  witnessed  under  the 
prfesent  system.  He  would  send  all  these  ques- 
tions home  to  the  single  districts.  But  it  was 
said,  you  would  have  an  ati-rent  judge,  an  anti- 
Mormon  judge, an  abolition  judge.  Let  it  be  sto. 
Make  a  single  district  and  elect  an  anti-rent 
judge.  His  word  for  it,  they  would  put  up  their 
very  best  man.  But  throw  four  of  these  judges 
into  one  district,  and  H>00  abolition  or  anti-rent 
votes  might  so  hold  the  equipoise  between  the 
two  parties,  as  to  invite  corruption,  and  thus  se- 
cure  toe  whole  four.    JSesides,  he  was  ia  fav4>r 


583 


of  a  representation  of  the  minority  in  all  the  de- 
partments of  the  government.  He  referred  to 
the  good  effects  of  that  principle  in  the  election 
of  inspectors  of  election.  That  secured  the  pu- 
rity  of  the  ballot  box,  because  there  was  a  spec- 
tator watching  the  acts  of  the  majority.  The 
present  supreme  court  now  came  from  one  par- 
ty, and  this  he  believed  had  contributed  more 
than  any  other  cause  to  the  public  disfavor,  in 
relation  to  that  court.  Elect  your  anti-rent  judge 
an  1  he  will  be  a  spectator  of  the  acts  of  the  oth- 
er 31,  and  thus  the  public  be  better  satisfied. — 
Mr.  T.  would  hold  on  to  this  principle.  He  be- 
lieved we  should  .get  better  men.  If  the  adop- 
tion  of  this  section  made  the  other  portions  of 
the  report  inconsistent  with  it,  let  us  reconsider 
those  sections  and  remodel  them  in  harmony 
with  this. 

Mr.  SWACKHAMER  thought  it  due  to  him- 
self to  make  an  explanation,  since  he  had  voted 
for  the  district  system  yesterday,  and  intended 
to  vote  for  a  reconsideration.  The  idea  that 
there  was  any  principle  involved  here  was  all 
moonshine.  The  simple  question  was  whether 
the  judges  should  be  elected  by  the  people  or 
appointed  by  the  Governor  and  Senate.  Gentle- 
men should  not  get  up  and  say  that  unless  their 
own  plan  was  adopted,  they  would  not  vote  for 
an  election  at  all.  For  himself,  he  would  go  for 
an  election  in  any  way  in  which  it  might  be.  pre- 
sented— even  to  elect  them  at  town  meetings. — 
He  should  vote  now  for  an  election  by  judicial 
districts,  because  he  preferred  that  method,  and 
he  believed  there  was  a  majority  in  this  House 
who  were  in  favor  of  this  plan.  He  was  ready 
to  trust  the  people  to  the  fullest  extent — and  all 
this  talk  about  whiggism.  abolitionism  and  anti- 
rentism  was  sheer  humbug,  and  nothing  else. — 
He  defended  the  judiciary  system  of  Mississippi, 
and  said  it  was  a  false  report  which  made  that 
to  be  a  judiciary  recreant  to  the  interests  and 
faith  of  the  state.  They  Stood  up  against  the 
acts  of  unfaithful  agents  who  have  brought  the 
state  into  debt  and  dishonor;  in  favor  of  the  yeo- 
manry of  the  state  who  were  threatened  with 
being  ground  to  powder 

Mr.  W.  TAYLOR  was  in  favor  of  the  recon- 
sideration, being  desirous  to  vote  for  the  judi- 
cial district  system,  though  he  whs  in  favor  of 
the  general  ticket  system,  because  that  would  j 
preserve  the  character  of  state  judges.  He  how- 
ever, yielded  his  own  views  to  the  expressed 
will  of  the  Convention,  because  with  the  good 
of  which  that  system  would  be  productive, there 
were  evils  attendant  on  it.  One  of  the  evils  was 
that  the  general  ticket  system  would  lead  to  the 
nomination  of  all  the  judges  from  one  political 
party.  But  there  was  no  system  free  from  ob- 
jection. Some  gentlemen  desired  the  election  to 
be  in  small  district*,  that  the  candidates  might 
be  known  by  all  the  people;  but  this  could  not 
be  secured  even  by  county  elections,  while  the 
elections  by  management  and  intrigue,  would  be 
more  likely  to  occur  than  if  the  election  was  on 
a  larger  scale.  Again,  elections  by  judicial  dis- 
tricts would  give  the  constituents  an  opportuni- 
ty  to  vote  for  four  judges  instead  of  one,  and 
better  judges  would  be  secured. 

Mr.  LOOMIS  desired  to  vote  for  these  officers 
ou.  the  broadest  possible  scale,  and  he  preferred 


judicial  to  senatorial  "districts.    He  urged  his 
views  at  some  length. 

Mr.  HOFFMAN  said,  except  from  the  ne. 
cessity  of  having  judges  in  this  country  to  stand 
by  the  constitution  against  delegated  power,  he 
never  would  have  asked  for  a  change.  But  as 
the  people  were  to  be  electors  of  judges,  the 
elections  should  be  by  the  whole  people,  for  the 
idea  of  a  representation  of  a  district  was  a  fal- 
lacy. The  judges  do  not  represent  the  public 
sympathies,  but  the  settled  general  judgment  as 
expressed  in  the  law,  and  nothing  else.  They 
are  men  who  are  to  speak  the  law  as  society 
has  settled  it,  and  therefore  they  could  not  be 
the  representatives  of  localities.  The  fear 
which  had  been  expressed  of  the  nominating 
convention,  was  a  partizan  fear  ;  but  a  judge  so 
elected  had  the  character  of  the  state  and  sat 
firm,  because  he  was  supported  by  the  state.— 
Such  a  judge  would  know  when  he  was  to  come 
to  the  state  for  a  re-election  that  a  firm,  manly, 
independent  discharge  of  duty  was  his  best  re- 
commendation. He  objected  to  the  district  sys- 
tem. Ry  it,  his  right  to  vote  for  the  thirty. two 
judges  was  taken  away  and  given  to  men  who 
were  not  responsible  to  him.  Men  were  thus 
disfranchised  to  the  extent  of  31-32  parts  of 
their  right.  He  would  cast  oft'  the  power  to  do 
that  for  others  which  it  was  unjust  that  others 
should  do  for  him.  The  district  system  was 
called  a  system  by  which  the  elections  were 
brought  nearer  to  the  people  ;  but  this  he  de- 
sired. If  these  judges  were  to  administer  jus- 
tice in  every  part  of  the  state,  this  system  would 
give  the  l-32d  part  of  the  state  the  power  to 
elect  judges  for  the  other  31  parts,  and  hence 
the  elective*  would  be  sent  further  from  the 
people,  rather  than  brought  neartr  to  the  peo- 
ple. The  larger  judicial,  or  the  smaller  sena- 
torial districts,  was  but  a  choice  of  evils. 

Mr.  T1LDEN  said  when  he  first  saw  the  re- 
port of  the  judiciary  committee,  he  felt  some 
disappointment.  He  had  hoped  that  it  would 
be  the  pleasure  of  this  Convention,  to  establish 
for  the  people  a  judiciary  which  might  adminis- 
ter justice  wisely  and  successfully  throughout 
the  land  ;  but  when  he  saw  that  plan  he  almost 
despaired,  lor  he  did  not  see  in  it  the  elements 
which  it  seemed  to  him  were  absolutely  neces- 
sary for  the  success  of  the  system  it  was  propo- 
sed to  constitute.  He  had  voted  for  amendments 
to  improve  and  perfect  it,  but  when  the  f  uith 
section  was  under  consideration,  he  voted  to  re- 
duce  the  number  of  judges  to  16,  and  afterwards 
against  the  whole  section,  that  motion  failing. 
When  he  saw  in  this  plan  the  idea  of  abolishing 
all  the  local  judiciaries  of  the  state,  and  the  sub- 
stitution  in  their  place  of  one  single  system,  he 
foresaw  that  it  must  lead  us  into  endless  mis- 
chief,  and  he  feared  final  disappointment  and 
defeat  of  the  object  of  the  whole  system.  He 
apprehended  the  proposition  we  were  now  dis- 
cussing, had  resulted  necessarily  from  that  plan. 
In  his  judgment,  if  it  had  been  proposed  to  con- 
stitute local  judicatures,  competent  to  do  the  bu- 
siness of  the  people,  to  answer  the  demands  oi 
the  people,  to  carry  justice  to  their  own  door, 
and  then  organized  a  state  judiciary,  small  in 
number  as  it  would  have  been,  he  did  not  be- 
lieve that  any  gentleman  would  have  risen  on 
this  floor  and  presented  this  monstrous  proposi- 
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tion  of  electing  the  state  judiciary — the  judicia- 
ry  which  was  t«»  represent  the  justice  of  the 
sine — by  localities.  It  was  a  tyranny  odious 
an  I  un<n  turable,  to  send  into  one  district  a  judge 
elected  by  another  people.  There  was  no  re- 
sponsibility to  the  people  of  any  but  one  district 
with  whom  he  would  spend  but  one  32d  part  of 
his  time.  The  analogy  which  had  been  quoted 
of  assembly  and  s.  nate  representation  in  the  le- 
gislature, was  not  a  sound  one.  It  had  been  ob- 
jected that  a  senator  for  the  1st  district  could  act 
on  the  interests  of  the  8th,  but  it  must  be  borne 
In  mini  that  this  could  only  be  done  by  a  ma- 
jority of  the  whole,  according  to  a  system  to 
which  all  acceded.  He  illustrated  his  position, 
and  staled  other  objections  at  great  length,  and 
said  he  should  do  all  in  his  power  to  prevent 
judges  from  other  parts  of  the  state  being  sent 
to  sit  in  judgment  on  the  interests  of  the  people 
of  New  York,  to  whom  he  owed  no  responsibil- 
ity. 

Mr.  PATTERSON  said  the  vote  of  last  night, 
as  he  understood  it,  was  up  m  the  question  of 
electing  judges  by  single  districts.  On  this 
simple  motion  he  snouli  not  go  into  a  discussion 
of  the  whole  judiciary  system,  as  his  illustrious 
predecessor  from  New  York  had  done.  The  only 
alternative  presented  to  \us  last  night  was  an 
election  by  general  ticket  or  by  single  districts. 
He  would  have  preferred  a  vole  direct  upon  the 
question  of  appointment  or  election.  But  that 
was  overrode  by  the  amendment  offered.  When 
the  alternative  was  presented  to  him,  he  voted 
for  single  districts,  for  he  had  always  been  in 
favor  of  that  mode.  In  the  judiciary  committee 
it  had  been  agreed  upon  to  recommend  an  elec- 
tion by  judicial  districts.  This  was  a  compro- 
mise between  those  who  favored  an  election  by 
general  ticket  an  I  by  single  districts,  or  appoint- 
ment in  some  other  mode.  Upon  the  question 
of  election  b>  general  ticket,  he  could  say  that 
the  proposition  received  the  vote  of  but  one 
member  of  the  judiciary  committee  He  was 
astonished  to  see  a  member  of  the  judiciary 
committee — a  gentleman  for  whom  he  had  the 
highe-t  respect — rising  in  his  place  and  propos- 
ing an  amendment  to  the  report  of  that  commit- 
tee. That  same  sentleman  had  heretofore  be- 
sought others,  who  desired  to  amend  that  re- 
port, to  take  notice  of  the  effect  which  their 
propositions  would  have  to  disarrange  the  whole 
plan  of  he  committee  ;  and  yet  the  amendment 
which  he  had  proposed  would  have  precisely 
that  effect  which  he  had  appeared  desirous  to 
prevent.  That  gentleman  had  also  said  that  he 
did  not  desire  that  the  judiciary  should  be  made 
a  partizan  establishment ;  he  wished  to  have  a 
balance  of  political  influence  upon  the  bench 
which  would  prevent  its  having  a  bias  for  either 
side.  Again,  his  proiessions  had  been  in- 
consistent with  his  practice  in  this  respect ;  for 
he  must  be  aware  that  an  election  by  general 
ticket  could  not  result  in  any  thing  else  vhan  a 
choice  of  partizan  judges.  It  is  known  to  all, 
that  during  the  last  twenty  years,  on  a  full  vote, 
neither  party  had  received  more  than  10,000 
majority.  What  was  that  in  so  large  a  state  as 
this  ?  How  easily  might  it  be  changed  one  way 
or  the  other  ?  Thus  a  little  management  would 
secure  this  entire  bench  from  one  political  party. 
To  this  he  was  opposed  under  every  circum- 


stance. He  would  have  stood  by  the  report  of 
the  committee,  had  not  the  prominent  member 
alluded  to  by  him,  offered  the  amendment  for  the 
election  by  general  ticket.  When  that  was 
done,  and  the  alternative  was  thnt  or  single  dis- 
tricts, he  felt  bound  to  go  for  this  last.  He 
would  not  question  the  motives  of  that  gentle- 
man. He  was  happy  to  hear  this  morning  that 
he  was  prepared  to  come  back  and  support  the 
plan  of  the  committee.  Mr  P.  proceeded  to 
answer  some  of  the  arguments  of  Mr.  Hoff- 
man. He  believed  the  people  of  this  state  were 
in  favor  of  the  election  of  judges,  and  by  small 
districts  The  gentleman  charged  that  those 
who  supported  an  election  by  districts  were  in- 
fluenced by  party  considerations.  Without  re- 
plying to  this,  Mr.  P.  would  ask  him  if  he  had 
no  political  object  in  view,  in  proposing  an 
elecion  by  general  ticket? 

Mr.  HOFFMAN  said  he  had  not.  He  only 
insisted  that  the  judges  should  be  elected  by  the 
whole  state. 

Mr.  PATTERSON  had  drawn  such  an  infer- 
ence from  the  readiness  of  the  gentleman  to 
charge  political  motives  upon  others.  He  point- 
ed out  the  objections  to  the  general  ticket  sys- 
tem The  people  would  be  called  upon  to  vote 
fo'*  candidates  about  whom  they  could  know  no- 
thing. He  asked  Mr.  H.  or  any  other  gentleman 
in  this  house,  residing  so  far  from  nil  (Mr.  P.'s) 
district  as  he  does,  who  he  would  choose  for  a 
judge  in  the  district  composed  of  Chautauque 
and  Cattaraugus  counties.  How  could  they  de- 
cide intelligently  upon  the  person  living  in  that 
portion  of  the  state  who  would  be  fit  for  a  judge- 
ship there  ?  He  denied  that  they  would  be  able 
to  make  an  intelligent  and  proper  choice  under 
such  circumstances.  And  if  he  (Mr.  H.)  could 
not  nominate  such  a  man  among  his  own  politi- 
cal friends,  how  could  the  masses  of  the  pe<  pie 
here  vote  intelligently  for  a  man  nominated  in 
that  remote  district  ?  The  more  the  election  was 
brought  home  to  the  people,  the  better  candi- 
dates would  be  chosen  to  occupy  this  high  sta- 
tion. In  all  the  districts  of  the  state,  there  were 
men  well  qualified  to  occupy  the  bench  of  the 
supreme  court.  Not  the  severest  party  screws 
would  be  able  to  bring  the  people  to  vote  lor  a 
person  who  was  not  competent,  merely  because 
he  was  of  their  own  political  opinions.  They 
wTould  feel  an  interest  in  this  question  far  out- 
weighing mere  political  considerations.  There 
was  much  justice  in  the  remarks  of  the  gentle- 
man from  Herkimer  (Mr.  Loomis)  ,  that  the  only 
question  askel  by  the  people,  when  called  to 
make  choice  of  a  Governor  was,  "  Will  he  car- 
ry out  our  political  views?"  But  there  were 
other  and  more  intimate  matters  to  be  consider- 
ed when  a  local  officer  of  this  nature  came  be- 
fore them.  For  the  reasons  which  he  had  im- 
perfectly presented,  he  should  adhere  to  the  de- 
cision made  yesterday,  in  favor  of  an  election  by 
single  districts. 

Mr.  MANN  had  come  to  the  conclusion  that 
there  were  many  who  were  in  favor  of  electing 
judges  by  judicial  and  not  senatorial  districts, 
and  he  desired  to  give  them  an  opportunity  to 
vote.  He  moved  to  lay  the  pending  motion  on 
the  table. 

A  debate  here  ensued  on  a  point  of  order, 
when,  at  the  suggestion  of  Mr    Cambrclcm}, 
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Mr.  M.  varied  the  motion  to  one  to  postpone 
the  reconsideration. 

Mr.  MURPHY:— Is  thfctdebateable? 
The  CHAIR  replied  that  it  was. 
Mr   MURPHY:— Then   I  have  a  few  words 
to  say. 

Several  members  appealed  to  Mr.  Mann  to 
withdraw  his  nioton   and  allow  the  question  to 
be  taken  at  once  on  the  motion  to  reconsider. 
Mr.  MANN  said  he  was  willing  to  do  so. 
Mr.  MURPHY  claimed    the   floor,  and  pro- 
ceeded at  length  to  explain  his  views  in  offering 
the  proposition,  which    had   been   adopted  last 
night.     If  judges  were  to  be  elected  at  all.    he 
deemed  the  election  by  single   districts  the  only 
safe  mo  le,  and  the  only  way  to  secure  good  men. 
He  should  stand  by  his  motion,   which  had  been 
\dopted  by  the  Convention.     He  denied  that  the 
judges    were  to    be  the  representatives  of   the 
people.      They  were  to  uphold  the  law.      The 
only  question  that  could  arise,  was,  in  what  way 
will  you  get  the  best  judges?     He  differed  from 
Mr.  Hoffman,    that   opposition    to  the  election 
by  general  ticket   was  a  distrust  of  the  people. 
Mr.  M.  beheved   opposition  to   election  by  dis- 
tricts displayed   that  distrust.      The  gentleman 
would  have  the  people  vote,  for  whom  ?   A  man 
they  knew  ?     No  !  but  for  one  they  do  not  know. 
He  (Mr.  H.)  relied  upon  the  ignorance  and  not 
the  intelligence  of  the  people.     That  gentleman 
would  have  thtse   judges  nominated  by  a  state 
Convention,  and   then   swallowed   because  they 
were  regular   nominations.      To   use  a    phrase 
in  a  certain  game  of  chance,  this  would  be  ''go- 
ing it  blind.''      The  wa>   to  get  good   judges  by 
election,  was  to  elect  them    in  small  districts, 
where  the  man  would  be  known  by  those  who 
voted  for  him.     Then  you  must  put  up  the  best 
men.  or  they  would  be  defeated.      Mr.  M.  pro- 
ceedei   at  length   to   advocate  the    proposition 
submitted.      He  concluded  by  reading  a  state- 
ment of  the  patronage  which  would  be  disfribu- 
t  d  by  the  next  nominating  Convention,  provided 
the  general  ticket  sy>tem   should  be  adopted. — 
There  would  be  the  selection    of    eight   judges 
i'<>r  two   years    each,  making  an  aggregate   of 
sixteen  years;  eight  for  lour  years  each,  or  thir- 
ty-two years j  eigtit  for  six  years  each,  or  forty- 
eight  years;  and  eight  for  eight  years,  or  sixty- 
four  years.     Give  these  judges  $2500  each   and 
it  would  make  a  patronage  of  $480,000,  or  $60,- 
000  to  each  judicial  district.      Politicians  were 
but  men,  and  he  would  submit  whether  such  a 
patronage  would    be   better  distributed  by  one 
Convention,  or  by  thirty- two  different  ones. 

Mr.  CAMBRELENG  had  all  along  been  in 
favor  of  an  election  by  the  people — and  as  these 
judges  were  to  be  the  judges  of  the  law  of  the 
land  and  not  of  a  district — in  favor  of  an  elec- 
tion by  general  ticket.  This  was  his  individual 
opinion  and  preference.  But  he  was  not  so 
welded  to  that  opinion  that  he  could  not  yield 
it,  so  far  as  should  be  necessary,  to  harmonize 
opinions  and  come  to  some  result.  The  judiciary 
committee  had  had  all  these  plans  before  it  for 
weeks,  and  had  discussed  and  maturely  consid- 
ered them  all — and  they  had  had  to  compromise 
their  opinions,  to  give  up  their  prepossessions, 
and  to  present  to  us  a  mixed  system— and  one 
which  he  trusted  would  be  adopted— providing 
for  the  election  by  general  ticket  of  part  of  tie 


•■  highest  court,  and  of  the  residue  of  the  judges 
in  districts.     Mr.  C.  went  on   to   speak   of  the 
proposition  offered  yesterday  for  single  districts 
as  a  surprise  upon  him — as  coming  from  an  op- 
ponent of  an  e  ection   of  judges — as   supported 
by  those  who  held   the   same    position — and  as 
having  been  voted  against  by  many  who  advo- 
cated their  election — and  this  became  they  were 
unwilling  to  abandon  the  report  of  the  judiciary 
committee,  and  open  this  whole  question  anew, 
at  this  stage  of  the  session — a  system  which  up 
to  this  point  they  had  sustained  with  great  una- 
nimity.     He  trusted  that   the   same    unanimity 
which  had  thus  far  prevailed  would  characterize 
our  future  proceedings,  and  that  we  should  adopt 
no  plan  by  a  bare  majority  here,  which  was  to 
j  go  to  the  people  for    their   ratification.     Mr-  C. 
I  went  on  to  argue   that  whether  you    elected  by 
I  senatorial  or  judicial  districts,  the  mode  of  pre- 
senting candidates  on    both   sides  would  be  the 
same — and  so  if  they  were  to  be  elected  by  ge 
neral  ticket.     Conventions  in  either  case  would 
be    held,  and    parties    would    put    forth   their 
strongest  men  or  the  people  would  not  vote  for 
them    and  he  veutured  to  predict  that  a  judge 
who  did  his  duty  with  ability  and  fearlessness, 
could  not  be  displaced  by  any   party  machinery 
that  could  be  brought  to  bear   upon    him.     Mr. 
C.  spoke  of  the  principle  of  electing  judges  by 
the  people  as  one  as  old   as  a   century — as  one 
that  had  been   advocated   by  the  champions  of 
popular  rights  and  public  virtue,  against  an  ob- 
stinate and  stubborn    prejudice — but   which,  so 
far  as  it  had  been  carried  out   in    this  country, 
had  more  than  justified  their  expectations.    He 
alluded  to  its  practical  operation  in  Mississippi, 
through  a  period   of  thirteen  yearsj  as  all  that 
its  advocates  had  predicted  for  it.     He  conclu- 
ded by  urging  that  we  should  come  back  to  the 
compromise   system   adopted    by  the  judiciary 
committee — and  in  the  spirit  and  with  the  una- 
nimity with  which  that  system  had  thus  far  been 
sustained,    carry   out   their   plan — rather   than 
adopt  a  new  feature    here   that  would    make  it 
necessary  to  go  back  and  remodel  the  entire  ar- 
ticle. 

Mr.  COOK  here  moved  the  previous  question, 
and  there  was  a  second,  &c,  and 

The  main  question  on  passing  over  the  sec- 
tion, was  negatived,  ayes  37,  noes  68,  as  fol- 
lows : — 

AYES— -Messrs.  Angel.  Bouck,  B*nvdish,  Brundnge, 
Cambreleng,  R  Campbell  jr  , Clark,  Cornell,  Hoffman, 
Hojchkiss,  Hunter,  A.  Huntington,  Hyde,  Jones,  Kem- 
ble,  I  oomis,  Mann,  Moiris,  <\ellis,  Nicoll,  Powers, 
President,  Sanford,  Sears,  Shaw,  Mieldon,  Stephens, 
Stei-on.  Taggart,  J  J.  Taylor,  W  Taylor,  Tilden, 
White,  Wi  beck,  Wood,  Yawger,  Youngs  —  ;*7 

NOES-Messrs.  Archer,  Ayrault,  F  F.  B*ckus,  H. 
Backus,  Baker,  Bar-com,  Bergen  Brnyton,  Brown, 
Bruce,  Bull,  Burr,  I)  D.  Tampbell,  Candee,  Cbambt-r- 
lain,  Conely,  Cook,  Crooker,  Cuddeback.  Dana,  l)oi!d, 
Dorlon,  Dubois,  t* landers,  Forsyth,  G-irduer,  Graham, 
Harris,  Harrison,  Hart,  Hawl  y,  Hunt,  Hutchinson, 
Kennedy.  Kernan,  King9ley,  McNeil,  Marvin, Maxwell, 
Miller.  Murphy,  Nicho  as,  O'Conor,  Pari-h,  Patterson, 
Penniman,  »  orter,  Khondes,  Richmond,  Rike>,  St. 
John,  Salisbury,  Shaver,  K.  Rpe-  cer,  W.  H  Spencer, 
*tanton,  Stow,  Strong,  *  wackhamer.Taft,  Tallmaclge, 
Townsend,  Tuthill,  vVaterbury,  Worden,  A.  V\  right, 
W  B.  Wright,  Young— €8 
The  question  then  recurred  on  reconsidering. 
Mr.  STOW  explained.  He  believed  in  none 
of  the  propositions  before  the  house.  Hut  he 
was  now  driven  to  a  choice  of  evils. 
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Mr.  BROWN  suggested  that  the  gentleman 
should  defer  his  remarks  until  after  the  vote  to 
reconsider  had  been  taken. 

Mr.  STOW  hoped  he  should  be  able  to  con- 
vince gpiulemen  that  it  was  not  best  to  recon- 
sider.  He  went  on  to  urge  that  thoush  the  ar- 
gument of  Mr.  Hoffman  was  conclusive  asainst 
an  election  by  districts,  ;t  was  equally  conclu- 
sive against  an  election  by  general  ticket.  Mr. 
S.  examined  and  commented  upon  that  gentle- 
man's a  gument — urging  that  if  the  general 
ticket  system  was  the  only  guaranty,  as  was 
contended  for  the  maintenance  of  the  constitu- 
tion, we  had  that  guaranty  here  in  the  election 
of  the  court  of  appeals  by  the  people  at  large. 
In  answer  to  Mr.  Cambreleng,  that  the  better 
opinion  of  all  statesmen  and  philosophers  was 
in  favor  of  the  election  of  judges,  Mr.  S.  would 
ask  where  were  Washington,  and  Franklin,  and 
Jay,  and  Jefferson  and  Hamilton?  Why  had 
they  never  discovered  this  great  principle,  if  it 
was  so  universally  acknowledged?  Why  was  it 
left  for  the  repudiating,  assassin,  slave  state  of 
Mississippi  to  discover  this  principle?  Mr.  S. 
could  go  to  no  such  model  for  his  action. 

Mr.  CAMBRELENG  interposed.  The  gen- 
tleman  was  too  well  informed  not  to  know  that 
the  world  was  divided  into  two  classes  of  philoso- 
phers and  politicians — one  of  whom  believed  in 
the  virtue  and  intelligence  of  the  people  and  in 
their  capacity  for  self  government,  in  all  its 
branches— whilst  the  other,  at  the  head  of  which 
was  one  of  the  persons  named  by  the  gentle- 
man, who  believes  in  no  such  thing,  but  who 
di,- trusted  the  capacity  of  the  people  for  self 
government.  That  was  the  distinction — and 
the  two  were  as  wide  as  the  poles  asunder. 

Mr.  STOW  did  not  essentially  misunderstand 
the  gentleman.  But  he  denied  that  there  ever 
had  been  any  difference  of  opinion  among  the 
patriots  and  statesmen  of  this  country,  as  to  the 
safety  of  reposing  power  in  the  people.  He  in- 
sisted that  the  doctrine  of  electing  judges  was  a 
fallacy — and  that  in  attempting  to  carry  it  out 
into  practice,  its  fallacy  was  demonstrated.  Its 
advocates,  to  be  consistent,  must  go  to  the  ex- 
treme of  electing  by  the  people  at  large — and 
that  was  entirely  unendurable.  He  contrasted 
the  opposite  views  of  the  gentlemen  from  Her- 
kimer  and  Suffolk  as  to  the  party  complexion 
which  would  be  given  to  the  bench  by  an  elec- 
tion of  judges — the  one  repudiating  party  views 
entirely  as  an  element  in  the  election,  and  the 
other  insisting  that  parties  must  and  would  and 
ought  to  divide  on  these  questions.  The  gen- 
tleman from  Suffolk  would  no  doubt  find  himself 
compelled  to  vote  for  a  party  judge  because 
nominated  by  his  party,  and  against  the  candi- 
date  of  the  opposite  party. 

Mr.  CAMBRELENG  said  he  should  vote  for 
no  judge  unless  he  thought  him  competent 

Mr.  STOW  replied  that  competency  never- 
theless would  depend  in  a  great  degree  on  par- 
tizanship.  Mr  S.  continued  to  urge  his  objec- 
tion* to  the  general  ticket  as  well  as  district  sys- 
tem for  electing  all  judges.  He  believed  he  had 
indicated  an  amendment  yesterday  which  would 
secure  a  representation  to  the  minority,  give 
confidence  to  the  tribunal  among  the  people,  and 
yet  would  ensure  generality  and  stability.  The 
plaa,  as  it  now  stood,  had  neither.    One  thirty. 


second  of  the  state  would  elect  a  judge  for  the 
whole  state.  He  warned  the  Convention  a- 
gainst making  the  elective  franchise  too  cheap, 
lest  we  should  be  reduced  to  the  condition  of 
degraded  Rome,  when  electors  had  to  be  hired 
to  go  to  the  polls.  The  propositions  for  special 
elections  to  choose  these  judges  was  decidedly 
objectionable.  But  few  of  the  agricultural  pop- 
ulation would  go  to  the  polls,  and  thus  the  con. 
trolling  influence  would  be  exercised  by  the 
large  cities  and  villages.  And  if  you  throw  this 
into  the  general  elections,  did  not  gentlemen 
know  that  some  man,  of  overshadowing  popu- 
larity at  the  head  of  the  ticket,  would  cany  all 
the  rest  with  him?  Was  not  this  so  in  relation 
to  Gen.  Jackson  and  Gen.  Harrison?  Was  it  to 
be  expected  that  the  election  of  judges  would 
bean  exception  to  all  others?  Mr.  S.  denied 
that  the  people  had  called  for  the  election  of 
judges.  He  would  rejoice  if  this  question  could 
be  calmly  and  dispassionately  passed  upon  by 
the  people.  They  were  satisfied  with  the  pres- 
ent mode.  True,  in  a  few  petty  caucus  conven- 
tions, resolutions  had  been  passed  in  favor  of 
the  election  of  judges.  Petty  writers,  here  and 
there,  had  favored  the  project.  But  he  denied 
that  this  was  any  more  the  sentiment  of  the  peo- 
ple than  the  screeching  of  birds  over  the  Niag- 
ara was  that  mighty  cataract  itself.  Mr.  S. 
proceded  at  further  length  in  explanation  of  his 
views.  He  should  vote  against  a  reconsidera- 
tion. If  the  motion  was  reconsidered,  then  the 
only  question  left  would  be  to  elect  by  judicial 
districts.  Let  this  be  so,  and  then  as  each  dis^ 
trict  would  be  composed  of  four  senatorial  dis- 
tricts, to  each  four  judges,  he  knew  that  each 
district  would  claim  its  own  judge.  The  effect 
then  would  be  the  location  of  judges  in  each 
district,  while  a  different  form  would  be  adopt- 
ed. If  we  were  to  have  district  judges,  he  pre- 
ferred much  to  allow  each  senate  district  to 
choose  its  own  judge,  than  to  throw  four  into  a 
larger  district,  while  the  same  sub-division* 
would  still  be  carried  on.  As  between  the  two* 
propositions,  he  preferred  the  election  by  single- 
districts. 

Mr.  KINGSLEY  explained  his  vote,  but  his- 
remarks  were  inaudible  at  the  Reporter's  desk. 

Mr.  CLYDE  explained  that  he  voted  yester- 
day in  favor  of  the  single  district  system,  not 
because  he  preferred  that  system,  but  because 
he  liked  it  better  than  the  antagonist  proposition* 
then  pending.  His  choice  was  the  election  by 
judicial  districts,  as  proposed  by  the  judiciary 
committee,  and  he  should  vote  to  reconsider  in- 
order  that  he  might  vote  for  his  own  plan. 

The  motion  to  reconsider  was  here  put  and 
carried — ayes  56,  noes  48,  as  follows  : — 

AYES— Messrs.  Angel,  Brown,  Brundage,  Cambrel* 
eng,  D.  D  Ompbel',  R  CnmpbeU,  jr.,  Clark,  Clyde, 
Conely,  Cornell,  Cuddeback^  Dana,  Duboi>,  Gardner, 
Graham,  Greene,  Hart,  Hoffimn,  Hotchkiss,  Hunt, 
Hunter,  A.  Huntineton,  Hutchinson,  Hyde,  Jones, 
Kemble,  Kennedy,  Reman,  Kingsley,  Loomis,  Mann, 
iVIcNiel,  Maxwell^  *  orris,  Nellis,  Nicoll,  Powers, 
President  M  John,  Sanford,  Sears,  Sbeidon,  Manton, 
Stephens,  Stetson,  Swackhamer,  J.  J  Taylor,  W. 
Taylor.  Tilden,  Tuthill,  white,  Willard,  Witbeck, 
Wood,  Yawger,  Yo'.'ngs^-66. 

NOES— Messrs.  Archer,  Ayrault,  F.F.  Backus,  H  Pack- 
us,  Baker,  Rascom,  Br  yton,  Br'jce,  Hull, Burr,  Cancee, 
Chamberlain,  Cook,  Crooker,  Doi'd,  I'orton,  Flanders, 
Forsyth,  Harris,  Harrison,  Hawley,  Marvin,  Millerr 
Murphy,  Nicholas,  O'Conor,  Parish,  Patterson,  FenwV 
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man,  Porter,  Rhoades,  Richmond,  Riker,  Salisbury, 
Shaver,  >ha\v,  E.  Spencer,  W  H.  Spencer,  *tow, 
Hrong,  Taggart,  Tallmadge,  Townsend,  Vache,  Wat  r- 
bury,  Worden,  A   Wnght,  W.  B   Wright,  Sfoung— 48. 

Mr.  WORDEN  moved  to  adjourn.     Lost. 

Mr.  WORDEN  protested  against  forcing  a 
rote  on  so  important  a  question  with  so  thin  a 
house.  If  gentlemen  insisted  upon  that  course, 
he  should  feel  it  to  be  his  duty  to  submit  some 
remarks. 

Mr.  WHITE  asked  the  gentleman  to  yield, 
and  moved  a  recess,  and 

The  Convention  took  a  recess. 

AFTERNOON  SESSION 
Mr.  BROWN  withdrew  his  amendment  here- 
tofore offered,   and  moved  to  amend  so  that  the 
section  would  read  as  follows: — 

§  12  The  justices  of  the  supreme  court  shall  be 
elee'ed  by  tlu*  e  ectors  of  the  respective  judicial  dis 
trict-  o!  ihe  jatate,  at  such  times  as  may  be  prescribed 
by  law. 

Mr.  MURPHY  moved  to  strike  out  "judicial" 
and  insert  il  senatorial." 

On  these  questions  Mr.  MANN  moved  the 
previous  question. 

Mr.  WORDEN  had  leave  to  explain.  He 
said  he  was  not  inclined  to  have  this  question, 
although  of  great  importance,  take  up  the  time 
of  the  Convention  by  its  discussion,  nor  did  he 
wish  tha»  the  question  should  be  taken  just  be- 
fore the  time  of  adjournment.  As  the  question 
stood  at  that  time  there  was  a  direct  issue  be- 
tween an  election  by  general  ticket  or  an  elec- 
tion by  single  districts,  as  moved  by  the  gentle- 
man from  Kings.  He  had  something  to  say  up- 
on the  question  of  election  by  general  ticket,  if 
the  question  had  remained  in  that  shape,  and  he 
believed  he  should  have  been  able  to  show  to 
the  gentleman  from  Orange  and  others  who  had 
advocated  that  system,  that  such  a  mode  would 
prove  most  pernicious.  But  since  the  gentle- 
man from  Orange  had  withdrawn  his  first  mo- 
tion, and  modified  it  to  a  proposition  to  elect  by 
judicial  districts,  he  trusted  that  the  question  of 
a  general  ticket  election  would  not  again  be  in- 
sisted upon.  He  was  desirous  that  this  ques- 
tion should  not  consume  time  by  debate,  but  as 
there  were  now  but  about  81  members  in  the 
house,  he  trusted  tnat  gentlemen  would  be  will- 
ing to  allow  this  section  to  be  passed  over  until 
to-morrow  morning,  with  the  understanding  that 
the  question  should  be  taken  at  10  o'clock. 

Several  members  cried  "no,  no." 

Mr.  WORDEN:  Well,  then  I  will  renew  the 
motion  for  the  previous  question. 

Mr.  GRAHAM  had  leave  to  state  that  he  had 
voted  for  the  single  district  election  yesterday, 
because  he  regarded  it  the  only  alternative  be- 
tween such  an  election  and  one  by  general  tick- 
et.  He  preferred  the  judicial  districts,  and 
should  therefore  vote  for  the  motion  of  Mr. 
Brown,  which,  without  this  explanation,  might 
appear  inconsistent  with  his  former  vote. 

The  previous   question  was   seconded,  61  to 
14,  and  the  main  question  was  ordered  to  be  put. 
The  amendment  of  Mr.  Murphy  was  reject- 
ed as  follows : — 

AYKS—  Messrs.  Archer,  Ayrault,  F.  F.  Backus,  H. 
Backus,  Baker,  Bergen,  Bull,  burr,  Candee,  Cook, 
(  rooker,  Dodd,  Flanders,  Forsyth,  Harrison,  Hawley, 
Kirkland,  Marvin,  Maxwell,  Miller,  Murphy ,  Nicholas, ' 


Of  Conor,Parish,Patterson,  Penniman«PoTter,  Khoades, 
Richmond,  Salisbury,  >naver,  K.  >pencer,  w.  H  Spen- 
cer, Slow,  Strong,  e>wackhann  r,  ThI"i,  Tallmadge, 
Townsend,  Vache,  Waterbury,  Wo. den,  W.B  Wright, 
Young—46. 

NOES  -vMe««rs.  Angel,  Rascom.  Bouck,  Brown,  Brun- 
dage,  Cambreleng  1).  U.  Campbell,  K  Campbell,  jr  , 
Clark,  Clyde,  Conely,  Cornell,  Cuddeback,  Dana,  l»or- 
Ion,  Dubois,  Graham,  Greene,  Hart,  Hoffnvn,  Botch* 
ki;>s,  Hunt,  Hunter,  A  Hun  inpion,  Hutchinson,  Hyde, 
Jone-,  Kemble,  Kennedy,  Kernai*,  Kinpsley,  Lootnis, 
Mann,  McNftil  Morris,  Nelis,  Nicol,  Powers,  Presi- 
dent, Riker,  Kugg  es,  M  John,  Sanford* "ears,  Shel- 
don, Stanton,  Stephens,  S  etson,  Taggart,  J  J.  Taylor, 
W  Taylor,  Tiiden,  Tmhiil,  White,  Witla  d,  WitbecK, 
Wood,  A.  Wright,  Yawger,  Youngs— 60. 

The  motion  of  Mr.  Brown  prevailed,  as  fol- 
lows  : — 

AYES— Messrs  Archer,  Ayrault,  F.  F.  Backus,  H 
backus,  Bascom,  Bergen,  Bouck.  Bowdish,  Brown, 
Brundage,  »ull  Burr,  Cambreleng,  D.  D  Campbell,  K. 
Campbell,  jr.,  Clark,  Clvde,  Couely,  Cook,  Crooker, 
Cudd^back,  Dana,  Dodd,  Dorlon,  Dubois,  Flinders, 
Forsyth,  Graham,  Greene,  Hart,  Hawley.  Hoffman, 
Hotchki^s.  Hunt,  Hunter,  A  Huntington,  Hutchinson, 
Hyde,  Jones,  Kernan  Kinpsley  Loomis,  Mann,  .McNeil, 
Marvin,  Maxwell,  IVtiller,  Moiris,  Nicholas,  Parish, 
Patterson,  Penniir.an,  Porter,  Powers,  Presid<  nt, 
Khoades,  St.  John,  Silisbury,  Sanlord,  >ears,  >haver, 
Mieldon,  !*irnmons,  E.  >p  ncer,  W.  H  Spei>c*r,  Stan- 
ton, Stephens,  Strong,  Swaekhamer,  Taft,  Taggart.  J. 
J  T^y'or,  W.  Taylor,  Tiiden,  Townsend,  Tutbill,  Wa- 
terbury, Willard,  Witbeck,  Wood,  vtorden.  A.  Wright, 
W.  B.  Wright,  Yawger,  Voting,  Youngs—  86. 

NOES— Messrs  Angel,  Cornell,  Harrison,  K'  mble, 
Kennedy,  Kiikland,  Murphy,  NeLiis,  Nicoll,  O'Conor, 
Hiker,  Buggies,  fctetson,  Stow,  Tallmadge,  Vache, 
White— 18. 

Mr.  MURPHY  gave  notice  of  a  motion  to  re- 
consider the  last  two  votes. 

Mr.  NICOLL  moved  to  add  to  the  section  as 
amended,  "  but  not  within  ninKy  days  before  or 
after  the  eeneral  annual  election." 

Mr.  RICHMOND  objected  to  the  expense  and 
trouble  of  a  special  election.  Besides,  there 
would  not  he  half  the  voters  out  at  a  special 
election.  He  believed  the  people  would  act  a:< 
wisely  upon  this  subject  at  a  general  election  as 
at  one  held  specially  for  the  purpose  of  electing 
judges.  The  people  would  all  be  out  then,  and 
at  other  times  they  would  not  be  so  likely  to 
give  their  attention  to  this  subject,  and  the 
whole  control  would  be  thrown  into  the  hands 
of  those  who  were  most  interested  in  the  choite 
made. 

Mr.  PERKINS  also  opposed  the  amendment. 

Mr.  W.  H.  SPENCER  said  if  the  elections 
should  lake  place  ninety  days  before  the  general 
election,  the  farming  community  would  be  in  the 
midst  of  their  harvesting,  and  could  not  be  ex- 
pected to  give  their  attention  to  an  election.  He 
moved  to  amend  by  making  it  forty  days  instead 
of  ninety,  hoping  that  both  would  be  voted 
down. 

Mr.  PENNIMAN  ihought  by  holding  a  spe- 
cial election,  the  means  of  making  a  selection  of 
judges  would  be  given  to  the  hands  of  intrigu- 
ing, tesigning  demagogues. 

Mr.  NICOLL  spoke  of  this  fear  of  dema- 
gogues as  rather  late  in  coming  over  some  gen- 
tlemen. He  believed  there  was  quite  as  much 
danger  to  be  apprehended  from  demagogues  at 
a  general  as  at  a  special  election. 

Mr.  STRONG  hoped  the  election  would  be 
held  at  the  general  state  election.  He  had  no 
fear  that  the  people  would  not  at  any  time  take 
care  of  their  own  interests.     This  was,  how* 
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ever,  properly  a  matter  of  legislation,  and 
should  be  left  there  entirely. 

Mr.  N1COLL  accepted  the  proposition  of  Mr. 
Spencer. 

Mr.  COOK  moved  to  amend  the  amendment 
by  inserting  after  "but,"  "the  first  election  af- 
ter the  adoption  of  this  constitution  shall  be 
held." 

Mr.  NICOLL  accepted  this  amendment. 

Mr.  HOFFMAN  suggested  that  the  election 
for  1847  should  be  held  at  least  forty  days  be- 
fore the  annual  election,  because  the  judges 
should  be  ready  to  take  their  seats  in  January. 

Mr.  NICOLL  assented  to  this  modification 
also,  and  the  amendment  as  thus  modified,  reads 
as  follows: — 

"  But  the  first  election  after  the  adoption  of  this 
consti  ution  shall  be  held  at  l^ast  forty  da>s  beiorethe 
general  annual  election  of  1847" 

This  amendment  was  adopted,  56  to  47. 

Mr.  WORDEN  suggested  that  the  judges  of 
the  court  of  appeals  should  be  chosen  at  the 
same  time — but 

Mr.  LOOMIS  objected.  The  judges  of  the 
court  of  appeals  had  better  be  chosen  at  the  an- 
nual election. 

Mr.  WORDEN  then  moved  to  amend  so  that 
it  should  read,  "  but  the  first  election  of  judges 
of  the  supreme  court,  after  the  adoption,"  &c. 
Agreed  to. 

Mr.  CROOREll  thought  the  section  did  rt 
express  the  real  intention  of  those  who  desired 
to  elect  by  districts.  If  the  whole  state  voted 
by  general  ticket  would  not  the  election  be  by 
districts? 

Mr.  CONELY  moved  to  amend  by  changing 
the  phraseology,  as  follows:  "The  justices  oi 
the  supreme  court  shall  be  elected  in  the  respec- 
tive judicial  district  by  the  electors  thereof," 
&c     Lost. 

Mr.  HUNT  moved  to  add  to  the  section, — 
"  They  shall  exercise  jurisdiction  only  in  the 
districts  in  which  they  shall  be  elected.     Lost: 

Mr.  W.  H.  SPENCER  moved  to  insert  "  of 
the  judges  of  the  courts  of  appeals"  after  "  elec- 
tion." He  thought  unless  the  judges  of  the  ap- 
pellate court  should  be  selected  at  the  same  spe- 
cial election  with  the  judges  of  the  supreme 
court,  the  object  of  a  special  election  would  be 
in  a  great  degree  lost. 

This  amendment  was  negatived. 

Mr.  MANN  moved  to  strike  oat  tin  first 
clause  ot  the  section,  and  insert  as  follows: — 
u  The  justices  of  the  supreme  court  to  which 
each  district  is  entitled,  shall  be  elected  in  the 
respective  judicial  districts  bv  the  electors  there- 
of."   Li-st. 

Mr.  PATTERSON  moved  to  add  at  the  end 
of  the  section,  :*  The  judges  of  the  court  of  ap- 
peals shall  be  elected  at  the  same  lime."  Lost, 
32  to  42. 

Mr.  SIMMONS  having  been  absent  when  se- 
veral of  the  last  votes  were  taken,  and  had 
therefore  had  no  opportunity  of  giving  his  views 
upon  the  question  of  an  election  of  judges,  de- 
sired to  give  his  reasons  for  the  vote  which  he 
was  about  to  give  in  favor  of  this  section.  He 
explained  that  he  was  in  favor  of  electing  judg- 
es of  local  courts,  and  if  we  ver*  to  have  no- 
thing but  common  pleas  courts,  the  judges  ought 
to  be  elective.    He  considered  the  court  estab- 


lished  by  this  system,  though  not  precisely  com- 
mon pleas  courts,  yet  as  approaching  nearer  to 
them  than  to  supreme  courts  or  courts  of  chan- 
cery. The  judges  woul  1  not  be  of  the  grade 
of  judges  that  we  had  had,  and  ought  to  have, 
and  whom  he  would  not  vote  to  elect  by  the 
people.  But  they  were  precisely  the  class  of 
judges,  from  theirnumber  and  constitution,  that 
should  be  elected  by  the  people — and  he  should 
prefer  to  elect  them  in  town  meeting,  rather 
than  in  any  other  way.  His  favorite  plan  was 
to  have  had  sixteen  judges  having  general  ju- 
risdiction, appointed,  and  16  elected  with  local 
jurisdiction,  and  thus  gradually  come  to  the 
point  proposed  by  this  plan,  yielding  to  the 
growing  demand  for  the  restriction  of  this  power 
to  the  people,  rather  than  undertake  to  inter- 
pose obstacles  to  it,  until  it  acquired  such  a  lead 
as  to  burst  all  barriers.  But  from  the  peculiar 
constitution  of  this  court,  he  was  authorized  to 
go  for  the  election  of  all  of  them.  Nor  should 
he  object  to  the  election  of  judges  of  the  grade 
we  had  had,  provided  their  terms  had  been  lon- 
ger. At  the  same  time,  in  going  for  the  election 
of  judges  under  these  circumstances,  he  reser- 
ved to  himself  the  right,  if  in  his  power,  to  de- 
feat the  whole  plan. 

The  12th  section,  as  amended,  was  then  a- 
dopted,  ayes  75,  noes  22.  * 

Mr.  BROWN  proposed  the  following  addi- 
tional section: — 

$  The  legislature  may  provide  by  law  for  the  elec- 
tion by  the  electors  of  the  judicial  district  composed  of 
the  city  of  New  Yoik,  of  associate  justices  of  the  su- 
preme court  therein,  who  >h  -It  have  power  within  such 
district  to  hold  circuit  courts,  to  preside  at  courts  of 
oyer  and  terminer,  and  to  act  as  associate  justices, 
with  one  or  more  justces  of  the  supreme  court,  in 
holding  general  terms  of  said  cour,  and  to  exercise 
and  periorm  all  the  powers  and  duties  of  a  justice  of 
the  supreme  court  at  chambers.  They  shall  be  com- 
pensaie«>  in  like  manner  as  the  justices  of  the  supreme 
coun,  and  snail  hold  their  office?  for  the  term  of  eight 
years,  and  shall  be  subject  to  the  disabi  ities  imposed 
by  the  7th  section  of  this  article  upon  the  justices  of 
the  suprt  me  court. 

Mr.  BROWN  explained  briefly  the  object  of 
the  section. 

Mr.  MANN  asked  if  the  effect  of  this  section 
would  be  to  abolish  the  superior  court  and 
county  court? 

Mr.  BROWN  replied  that  that  was  a  matter 
which  could  be  provided  for  when  we  came  to 
the  13th  section.  The  local  wants  of  the  city, 
the  delegation  could  judge  of  better  than  he. 

Mr.  STRONG  wanted  to  insert  the  city  of 
Rochester. 

Mr.  NICOLL  suggested  the  propriety  of  re- 
ferring so  much  of  this  section  as  related  to  the 
city  of  New  York  to  the  delegation. 

Mr.  STRONG  went  on  to  advocate  the  claims 
of  Monroe  to  some  special  provision  for  her  ju- 
dicial business,  which  he  predicted  could  not  be 
done  under  this  system — especially  in  the  ab- 
sence  of  any  county  court  of  original  jurisdic- 
tion. 

Mr.  STOW  suggested  Buffalo  also,  as  requir* 
ing  some  special  provision. 

Mr.  RICHMOND  suggested  Batavia  also. 

Mr.  STOW  proposedto  make  special  provis- 
ion  for  the  district  in  which  Albany,  Utica,  Ro- 
Chester  and  Buffalo  were  situated. 

Mr.  MORRIS  suggested  a  general  provision 
authorizing  the  legislature,  from  time  to  time, 
38 
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as  the  business  exigencies  of  any  judicial  dis- 
trict might  require,  to  provide  for  the  election 
of  one  or  more  associate  justices  of  the  supreme 
court  in  such  district,  who  would  have  all  the 
powers  of  the  justices  of  the  supreme  court, 
except  sitting  in  banc  and  in  the  court  of  ap- 
peals. 

Mr.  STRONG  said  that  would  be  some  bet- 
ter;  but  he  objected  that  the  city  of  New-York 
would  have  the  advantage  over  other  districts, 
if  this  matter  was  left  to  the  legislature.  Ami 
if  New- York  was  to  form  associate  justices,  at 
the  expense  of  the  state,  he  had  no  idea  of  turn- 
ing off  other  counties  with  local  courts  at  their 
own  expense. 

Mr.  WORDEN  was  satisfied  that  we  must 


take  into  serious  consideration  the  question  ef 
supplying  a  greater  judicial  force  for  tl  c  city  of 
New  York — and  of  local  tribunals  in  the  fc-eve- 
ral  counties — and  with  a  view  to  the  organiza- 
tion of  local  tribunals  in  the  city  and  country, he 
suggested  that  this  matter  should  be  specially 
referred  to  the  judiciary  committee. 

Mr.  STRONG  proposed  the  amendment  sug- 
gested by  Mr.  STOW. 

Messrs.  KENNEDY  and  MURPHY  had  leave 
to  record  their  votes  against  the  twelfth  section, 
as  amended. 

Mr.  HARRIS  laid  on  the  table  a  motion  to  re- 
consider the  vote  on  the  ninth  section. 

Adj.  to  half  past  8  o'clock  to-morrow  morning. 


THURSDAY,  SEPTEMBER  3. 


Prayer  by  the  Rev.  Dr.  Pohlman. 

Mr.  J.  J.  TAYLOR,  from  the  select  commit- 
tee of  five,  reported  abstracts  of  returns  of 
clerks  of  the  court  of  chancery,  supreme  court, 
&c  ,  together  with  a  schedule.  The  report  and 
schedule  were  ordered  to  be  printed. 

THE  JUDICIAttY. 

The  Convention  resumed  the  consideration  of 
the  judiciary  report. 

The  pending  question  was  on  the  amendment 
of  Mr.  Brown,  submitted  last  night,  in  relation 
to  the  judicial  force  of  New- York  city. 

Mr.  STRONG  moved  to  amend  by  adding, 
"  and  of  the  judicial  districts  in  which  the  cities 
of  Albany,  Utiea,  Rochester  and  Buffalo  are  situ- 
ated." 

Mr.  PERKINS  said  the  amendment  of  the 
gentleman  from  Monroe  was  evidently  right,  if 
the  amendment  itself  should  be  agreed  to,  and 
the  number  of  requisite  judges  would  be  not 
less  than  the  number  of  members  of  assembly, 
for  equal  justice  would  be  required  for  all  parts 
of  the  state.  By  the  addition  of  four  judges  for 
New- York,  making  the  number  of  judges  forty, 
the  bar  would  be  enabled  to  have  their  bills 
taxed  and  other  business  done  by  these  judges, 
which  elsewhere  must  be  done  by  supreme  court 
commissioners  on  the  payment  of  fees.  In  this 
there  was  an  inequality  which  ought  not  to  be 
tolerated.  He  then  entered  into  an  examination 
of  the  proposed  judicial  system,  comparing  it 
unfavorably  with  the  existing  system.  He  ad- 
vocated the  giving  to  the  legislature  the  power 
to  erect  subordinate  courts  in  all  lie  counties  of 
the  state.  He  did  not  believe  that  any  form  of 
county  courts  which  the  Convention  would  con- 
sent  to  adopt,  in  connection  with  the  superior 
courts  already  established,  would  succeed  at  all. 
He  predicted  that  in  five  years  at  the  most,  the 
whole  }>ystem  would  fail.  While  this  was  the 
fact,  he  could  not  agree  to  further  extend  the 
number  of  the  judges  of  the  supreme  court,  but 
would  leave  to  the  legislature  the  duty  of  erect- 
ing such  inferior  tribunals  as  the  exigencies  of 
the  times  may  require. 

Mr.  WATERBURY  satf  when  he  considered 
what  they  had  done,  the  number  of  judges  they 
ted  agreed  to  have,  and  other  details  which  it 


was  conceded  they  must  have,  he  was  disposed 
to  ''  cut  short  the  work  in  righteousness." — 
[Laughter.]  He  wanted  the  Convention  to  so 
right  on,  do  its  business,  and  go  home.  They 
had  been  here  long  enough.  Three-quarters  of 
the  work  done  in  all  the  state  would  necessarily 
be  done  in  the  local  courts,  and  so  we  were  told 
when  we  were  fixing  these  higher  courts — the 
mayor's  court  must  be  preserved  here,  and  in 
other  cities.  He  was  disposed,  therefore,  to  go 
on  and  pei  feet  the  plan  presented,  and  then  leave 
the  question  of  local  tribunals  to  the  legislature; 
this  was  the  fourth  week,  and  he  hoped  time 
would  be  economized. 

Mr.  CROOKER  moved  that  this  matter  be 
passed  o\er  for  the  purpose  of  reaching  the  sec- 
tion on  the  subject  of  local  courts.     Lost. 

Mr.  TOWNSEND  called  for  the  reading  of  a 
memorial  sometime  since  presented  from  the 
city  convention  of  New- York  on  the  subject  of 
chartered  rights,  &c. 

The  Secretary  read  it  accordingly. 

Mr.  TOWNSEND  proceeded  to  read  a  docu- 
ment in  relation  to  the  same  subject 

Mr.  BROWN:  Oh  give  us  the  marrow  of  it. 

Mr.  TOWNSEND:  It  is  so  long  it  is  difficult 
to  get  at  the  marrow  of  it.    (Laughter.) 

Mr.  CROOKER:  Then  it  is  too  long  a  docu- 
ment to  read  now 

Mr.  TOWNSEND  proceeded  to  read,  it  and 
to  state  its  purport.  He  also  pointed  out  the 
necessities  of  New- York  which  required  this  ad- 
detional  aid  to  dispose  of  its  legal  business,  and 
he  hoped  the  subject  would  be  passed  over  as 
suggested  by  the  gentleman  from  Cattaraugus, 
that  it  might  be  .seen  what  local  courts  the  Con- 
vention was  willing  to  sanction,  before  this  pro- 
position was  finally  disposed  of. 

Mr.  NICOLL  thought  the  proposition  of  the 
gentleman  from  Orange  could  be  made  accepta- 
ble by  an  amendment  to  limit  the  number  of 
these  judges  to  three,  and  to  require  the  locali- 
ty to  pay  for  all  judges  above  that  number  that 
its  business  might  require.  He  moved  so  to  a- 
mend  the  amendment  of  the  gentleman  from 
Monroe,  by  adding  thereto  the  words,  "  not  ex- 
ceeding three  in  number  therein,"  and  also  a 
provision  to  require  the  district  to  pay  all  judges 
above  the  number.  * 
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Mr.  BROWN  accepted  the  part  of  the  amend- 
ment of  the  gentleman  from  New- York,  which 
limited  the  number  to  three. 

Mr.  MURPHY  would  not  consent  to  any  dis- 
tribution  in  favor  of  New* York  which  was  not 
enjoyed  by  other  cities.  All  were  entitled  to 
the  same  rights  and  privileges.  He  alluded  to 
other  attempts  to  retain  to  New-York  royal 
franchises  and  privileges,  long  enjoyed,  to  which 
he  was  uncompromisingly  opposed.  He  would 
give  to  every  part  of  the  state  all  the  judges  that 
were  requisite,  but  they  should  be  state  judges 
and  paid  by  the  state,  and  not  by  particular 
cities.  There  had  been  read  here  this  morn- 
ing a  report  from  the  Convention  in  the  city  of 
New- York,  claiming  the  preservation  of  the  lo- 
cal courts  in  that  city  on  account  of  the  antiqui- 
ty of  their  charters,  some  of  them  extending  as 
far  back  as  Gov.  Montgomery.  He  (Mr.  M.) 
could  not  agree  to  recognize  as  sacred  any  fran- 
chise  of  this  nature.  He  was  willing  to  grant 
to  New-York  city  all  that  she  could  claim  in 
common  with  other  towns  and  cities  of  the  state, 
and  no  more. 

Mr.  CAMBRELENG  did  not  wish  to  engage 
in  this  war  between  New-York  and  Brooklyn. 

Mr.  MURPHY  said  the  gentleman  from  Suf- 
folk did  him  injustice,  he  had  not  made  nor  did 
he  invite  a  war  with  New-York  city  in  favor  of 
his  own  or  any  other  city.  He  could  not  con- 
sent to  be  charged  with  such  motives. 

Mr.  CAMBRELENG  had  not  intended  to  do 
the  gentlemen  injustice.  He  could  tell  him  how- 
ever, that  he  granted  altogether  too  much  to  the 
city  of  New- York.  Four  weeks  had  been  oc- 
cupied in  the  discussion  of  this  judiciary  ques- 
tion, and  professional  gentleman  of  great  ability 
had  engaged  in  the  debate;  and  what  had  been 
the  great  complaint  against  our  present  system? 
It  was  that  all  our  courts  were  blocked  up  with 
business.  And  one-quarter  of  all  this  business 
comes  from  the  city  of  New-York,  while  the 
agricultural  portions  of  the  state  are  obliged  to 
pay  for  disposing  of  it  It  was  generally  con- 
ceded  that  the  twenty-eight  judges  provided  for 
the  agricultural  districts  were  not  needed;  but 
the  business  in  the  cities  alone  made  this  force 
necessary.  He  was  willing  to  give  to  those  cities 
as  many  courts  as  they  desire,  provided  they 
will  pay  their  expense.  He  insisted  that  there 
should  be  some  means  by  which  the  civil  busi- 
ness in  our  courts,  which  were  merely  questions 
of  property,  should  be  paid  for  ,at  the  expense 
of  the  parties  interested,  instead  of  being  sad- 
dled upon  the  state.  The  criminal  business  was 
another  thing 

Mr.  BROWN  replied  briefly,  saying  that  his 
own  preference  was  for  the  plan  of  courts  pre- 
sented by  Mr.  Crooker,  and  hoping  that  the 
question  would  be  taken  at  once  upon  the  pro- 
positions  now  before  the  Convention. 

Mr.  BRUCE  should  vote  against  this  section 
and  he  must  express  some  surprise  that  this 
proposition  should  come  from  the  gentleman 
from  Orange 

Mr.  BROWN  said  everybody  that  had  spo- 
ken for  the  last  month,  had  expressed  his  sur- 
rise  at  his  course.    He  could  not  help  it. 

Mr.  'BRUCE  continued.  Th«s  gent'eman  said 
the  other  day  that  if  lawyers  and  judges  would 
do  in  New- York  as  in  the  country!  and  work  as 


many  hours,  there  would  be  a  sufficiency  of  ju- 
diciary force.  And  yet  this  morning  he  brings 
in  this  singular  proposition  to  give  additional 
judges.  Mr,  B.  would  vote  for  no  proposition 
that  gave  privileges  to  the  city  of  New-York, 
that  were  not  extended  to  the  whole  people. — 
We  had  had  enough  of  this  special  legislation 
heretofore,  and  it  could  never  meet  his  sanction. 

Mr.  HUNT  referred  to  the  amount  of  taxes 
paid  New- York  contending  that  they  were  en- 
titled to  this  extra  judicial  force. 

Mr.  STRONG,  since  he  and  others  had  been 
driven  to  a  vote  on  this  gigantic  scheme  of  the 
judiciary  committee,  before  a  county  court  was 
provided  for,  was  now  for  holding  those  gentle- 
men to  their  project,  and  if  it  failed,  on  them  be 
the  responsibility  not  on  him.  That  the  propo- 
sition of  the  gentleman  from  Orange  might  stand 
on  its  own  merits,  he  would  withdraw  his  a- 
mendment.  Let  the  Convention  pass  its  solemn 
judgment  whether  the  farmer  of  the  country 
was  to  be  taxed  for  the  litigation  of  New-York 
city.  He  trusted  this  proposition  would  be  vo- 
ted down,  and  then  be  left  to  sleep  the  sleep  of 
death. 

Mr.  MORRIS  said  we  who  were  here  for  the 
purpose  of  forming  a  Constitution  should  bear 
in  mind  that  whatever  provisions  it  contained 
would  affect  every  citizen  of  the  state,  whether 
he  resided  where  the  ocean  wave  washed  his 
feet,  or  on  the  top  of  the  loftiest  mountain.  He 
had  been  alluded  to  by  one  of  his  colleagues,  as 
one  who  always  voted  with  the  majority,  in 
speaking  of  a  proposition  heretofore  presented 
in  reference  to  the  city  of  New-York.  He  was 
happy  to  admit  that  he  did  usually  vote  with  the 
majority,  beca.isethat  majority  expressed  a  de- 
cision in  accordance  with  his  views  of  what  was 
right.  The  proposition  referred  to  he  had  op- 
posed merely  because  it  was  a  provision  applied 
to  a  certain  locality  only,  and  he  should  always 
oppose  any  attempt  to  make  distinctions  of  this 
sort.  After  some  allusions  to  the  remarks  made 
in  the  course  of  debate,  he  offered  the  follow- 
ing substitute  ftr  the  proposition  of  Mr.  Brown, 
which  would  give  additional  force  to  any  dis- 
trict, without  establishing  a  distinctly  organized 
court,  having  the  same  jurisdiction  with  the  su- 
preme court: 

"  The  legislature  shall  have  power  from  time  to 
time,  as  thebu«in*ss  exigencies  of  any  ju  icial  dis- 
trict shall  require,  to  provide  by  Irw  for  the  election  of 
one  or  more  assistant  j  stices  of  the  supreme  court  in 
such  district,  who  shall  have  all  the  powers  of  a  jus- 
tice of  the  supreme  <ourt,  except  sitting  in  ihe  court 
in  banc  and  the  court  of  appeals  " 

Mr.  BROWN  said,  as  his  proposition  seem- 
to  meet  with  no  favor  from  any  source,  he  would 
withdraw  it. 

Mr.  WORDEN  remarked  that  he  thought  the 
gentleman  from  Madison  (Mr.  Bkuce)  had  not 
done  justice  to  the  remarks  of  the  gentleman 
from  Orange,  or  of  the  chairman  of  the  con> 
miltee,  in  reference  to  the  business  of  New- York 
city.  There  was  but  littte  doubt  but  that  addi- 
tional force  was  necessary  there.  He  hoped  the 
Convention  would  come  immediately  to  a  vote. 

Mr.  HARRIS  felt  a  deep  interest  in  the  sue- 
cess  of  this  judiciary  system.  He  believed  it 
to  be  a  good  one.  and  that  if  it  had  a  fair  chance 
it  would  work  well.  But  he  was  satisfied  that 
the  force  provided  for  the  city  of  New- York  was 
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not  sufficient,  and  he  desired  to  supply  the  defi- 
ciency now,  if  it  could  be  done.  He  concurred 
mainly  in  the  proposition  submitted  by  Mr. 
Morris,  but  he  had  drawn  a  section,  which  he 
deemed  unobjectionable  and  which  at  the  same 
time  would  provide  all  that  the  city  of  New- 
York  needed.     He  read  the  section  as  follows: 

Insert  aPer  'legislature'  in  Mr  Morris'  amendment, 
tl  may  provide  by  liw  fur  the  election,  by  the  electors 
of  any  judicial  district,  of  one  or  ino»e  associate  jus- 
tices of  the  suprtire  court,  who  shall  hold  his  office 
for  the  same  term  and  have  all  .he  powers  within  such 
district,  an"  be  subject  to  the  sam>!  disabilities  a*  a 
justice  (I  the  supreme  court;  provided  however,  that 
the  salary  of  such  justices  shall  be  provided  for  in  the 
Jaw  authorizing  their  election,  and  shall  not  be  made 
chargeable  upon  the  tr<  asury  of  the  state." 

Mr.  H.  said  that  this  would  give  such  a  flexi- 
bility and  expansibility  to  the  system  as  would 
enable  it  to  meet  the  exigencies  that  might  arise. 
A  fixed  rule  might  endanger  the  system.  This 
was  not  drawn  for  the  exclusive  benefit  of  New- 
York.  The  whole  state  was  interested  in  the 
speedy  and  satisfactory  disposition  of  litigation 
in  that  city.  He  hoped  the  section  would  be 
well  considered  before  the  vote  was  taken. 

Mr  W.  TAYLOR  objected  to  the  amend- 
ment. The  means  taken  to  get  rid  of  the  pay  of 
the  judge  was  an  objection  to  the  whole  propo- 
sition. The  judge  by  being  paid  by  a  locality 
would  become  exclusively  a  district  judge  and 
thus  the  harmony  of  the  system  would  be  de- 
stroyed. 

Mr.  LOOMIS  would  not  have  said  a  word  if 
it  had  not  been  that  the  gentleman  from  New 
York  (Mr.  Morris)  had  come  up  to  the  rescue 
of  this  section  with  his  plausible  proposition 
with  the  aid  of  his  ally  from  Albany.  (Hear, 
hear,  from  Mr.  Simmons.)  He  then  entered  in- 
to an  argument  to  shew  that  the  business  of 
New  York  was  in  part  business  in  which  the 
people  of  the  country  were  interested  and  hence 
the  county  judges  might  with  propriety  go  there 
to  aid  in  its  dispatch;  and  then  if  the  New  York 
judges  would  take  example  from  the  country 
and  rise  a  little  earlier,  the  whole  might  be  done 
by  the  number  of  judges  proposed.  He  was  op- 
posed to  the  amendment  and  the  amendment  to 
the  amendment  also. 

Mr.  HUTCHINSON  moved  the  previous  ques- 
tion and  it  was  seconded,  &c. 

Mr.  HARRIS  called  for  the  yeas  and  nays  on 
his  amendment. 

There  were  yeas  30,  nays  77;  so  the  amend- 
ment to  the  amendment  was  rejected. 

Mr.  MORRIS  demanded  the  yeas  and  nays  on 
his  amendment. 

There  were  yeas  27,  nays  81;  so  the  amend- 
ment  was  lost. 

Mr.  LOOMIS  said  it  must  be  obvious  that  no 
provision  was  made  for  filling  a  vacancy.  [A 
voice,  *'  oh,  they  never  die."]  He  had  there- 
fore drr.wn  a  section  to  provide  for  supplying 
vacancies,  as  follows: — 

In  case  the  office  of  any  judge  of  the  court  of  ap- 
peals  or  justices'  of  the  sup  erne  court  shall  become 
vacant,  before  the  expiration  of  the  regular  term  for 
which  he  was  elected,  the  vacancy  may  be  filled  by  ap- 
pointment by  the  Governor  until  it  shall  '»e  supplied  at 
the  next  general  elect  on  <>»  judges,  when  it  shall  be 
filled  by  el«  ction  for  the  residue  of  the  unexpired  term 

J^r.  T  ALLMADGE  moved  to  amend  by  strik- 
ing out  the  words  "it  shall  be  supplied  at/'  so 


as  to  make  it  imperative  to  elect  a  successor  at 
the  next  general  election,  and  deprive  the  Go- 
vernor of  the  power  to  fill  by  default. 

Mr.  LOOMIS  explained  his  object  to  be  to 
keep  the  office  filled  until  the  votes  were  count- 
ed and  the  elected  judge  installed. 

Mr.  TALLMADGE  withdrew  his  amend- 
ment. 

Mr.  PERKINS  moved  to  amend  so  as  to  pro- 
vide  that  the  Governor  may  supply  the  vacancy 
to  the  end  of  the  term  of  the  person  whose  place 
is  to  be  supplied.  This  would  prevent  any  con- 
fusion in  voting  for  persons  for  different  terms. 
Lost. 

Mr.  BASCOM  moved  to  amend  so  as  to  give 
the  legislature  power  to  supply  the  vacancy. — 
Lost. 

Mr.  STOW  moved  to  add  to  the  words  giving 
the  power  to  the  Governor  to  make  the  appoint- 
ment "  by  and  with  the  consent  of  a  majority  of 
the  senators  of  the  district."    Lost. 

The  amendment  offered  by  Mr.  Loomis  was 
then  agreed  to,  53  to  16. 

Mr.  CROOKER  offered  the  following  propo- 
sition for  county  courts,  as  an  additional  sec- 
tion, and  called  for  the  yeas  and  nays  : 

$13  There  shall  be  elected  in  each  ct  the  counties  of 
this  state,  except  tie  ci  y  and  county  of  New  \ork,  one 
county  judye  who  shall  hold  his  office  for  'our  ye»rs, 
and  who  shall  hold  the  county  c  urtj  perform  the  du- 
ties of  the  office  of  surrogate;  and  such  other  duties  as 
shall  be  prescribed  by  law 

Mr.  SWACKHAMER  asked  why  exempt 
New  York? 

Mr.  CROOKER  explained  that  one  judge 
wnuld  not  be  sufficient  for  New  York,  and  he 
intended  to  make  provision  for  such  cities  in  a 
subsequent  section. 

Mr.  BERGEN  moved  to  amend  so  as  to  ex- 
empt the  city  of  Brooklyn.  It  was  impossible 
that  the  surrogate  could  do  all  that  business 
there. 

Mr.  CROOKER  said  he  should  make  provi- 
sion as  intimated  by  a  subsequent  section,  to 
meet  the  objection  of  the  gentleman. 

Mr.  MARVIN  asked  if  the  gentleman  from 
Cattauraugus  by  the  last  words  intended  to  con- 
stitutionalize  the  powers  of  these  courts  so  as 
to  prevent  any  alteration  by  the  legislative 
power. 

Mr.  CROOKER  suggested  a  modification  so 
as  to  meet  the  objection,  by  leaving  power  with 
the  legislature  to  regulate  by  law  the  duties. 

Mr.  SWACKHAMER  entreated  his  colleague 
to  withdraw  liis  amendment. 

The  amendment  was  negatived. 

Mr.  RICHMOND  again  reiterated  that  the 
committee  on  the  judiciary  had  given  them  assu- 
rances that  the  system  of  which  the  32  judges 
were  a  part,  would  be  complete  and  ample  for 
the  despatch  of  all  its  business.  He  had  not 
entertained  that  opinion,  and  consequently  he 
moved  to  strike  down  one- half  of  those  judges, 
with  the  intention  of  getting  county  courts,  but 
he  was  unsuccessful ;  and  now  additional  courts 
and  judges  were  pressed  by  those  very  gentle- 
men  who  said  the  32  judges  would  be  sufficient. 
This  afforded  proof  either  that  those  gentlemen 
did  not  believe  the  32  sufficient,  or  that  a  pen- 
sion system  was  to  be  provided  by  creating 
judges  with  no  judicial  duties.  He  examined 
the  existing-  and  the  proposed  systems,  and  ob- 
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Jected  to  the  creation  of  an  overgrown  supreme 
court  when  there  were  to  be  so  many  common 
pleas  judges  to  do  the  business.  He  should, 
t  erefore,  oppose  this  amendment  until  he  could 
get  the  number  of  the  supreme  court  judges  re- 
duceJ. 

Mr.  W.  TAYLOR  proposed  to  amend  by  sub- 
stituting as  folio Wa: — 

There  sh ill  be  established  in  each  county  a  county 
c  urt  consi  ting  rf  one  judge,  or  m<:re  than  one,  ac- 
c  >rdiuji  as  the  business  and  population  shall  require; 
but  not  to  ex  eed  in  the  number  of  judges  the  number 
of  members  oi  assembly  to  which  such  county  may  be 
entitled;  and  not  to  exceed  three  in  any  county;  ssUth 
ju  ]*:es  shall  be  elected  by  the  electors  of  the  respective 
counties,  and  shall  h<».d  their  oihees  fur  four  years  re- 
spectively. 

Mr.  MANN  was  opposed  to  any  thing  which 
would  tend  to  increase  the  expense  of  the  judi- 
cial system,  especially  after  the  assurances  they 
ha  1  receive!  from  the  judicial  committee  that 
ample  provision  was  made. 

Mr.  BRUCE  remarked  thatthe  judiciary  com- 
mittee  believed  the  13th  section,  if  adopted, 
would  provide  abundantly  for  such  county  courts 
as  might  be  needed.  If  the  Convention  were  of 
the  same  opinion,  they  would  sustain  the  call 
which  he  now  made  for  the  previous   question. 

There  was  a  second.  The  main  question  was 
or  Jered,  and  the  question  recurred  on  Mr.  W. 
Taylor's  amendment. 

Mr.  RICHMOND  called  for  the  yeas  and  nays, 
and  there  were  yeas  IS,  nays  80. 

So  the  amendment  was  lost, 

The  yeas  and  nays  were  called  on  Mr.  Crook- 
kh's  amendment,  and  there  were  yeas  37,  nays 
66,  as  follows  : 

AYES — Messrs.  Baker,  Burr,  Cambreleng,  R.  Camp- 
bell, jr.,  Chamber!  in,  C  arK,  Clyde,  (  ouely,  Cook, 
Crooner,  hodd,  Greene,  Hart,  Hawley  Hotchkiss, 
H.de,  Jones,  Kemb  e,  Kernau,  Kings  ley  Loomi>,  Mar- 
vin, iVfixwell  iViorr  s,  Monro,  Net. is,  Pert'  r,  Kussell, 
Sanford,  K  Spencer,  f  J.  Taylor,  W  Taylor,  Town', 
send,  Waterbnry,  Willard,  Wood,  Youngs— ;i7. 

1M  vs—  Messrs.  Allen,  Archer,  F  F.  Backus,  H.  Ba*"k- 
u<,  Bisco  ,  I  ergen,  Hr-yton,  Brown,  Bruce,  Hrun- 
dage,  f  u  I,  I)  H  t  arnpb  11,  Caudee,  Cuddeback,  Dor- 
Ion,  Dubois,  Flinders,  Forsyth,  Gardner,  Graham, 
Har  is,  Harrison,  Hoffman,  Hunt,  Hunter,  A.  Huutine- 
t  n,  Hutchinson,  Keunt-dy,  Hirkb:  d,  Mann,  Mi-Neil, 
Mil  er,  Nicholas,  U;Co  i,r,  Pariss,  Patterson,  1'enni- 
man,  Powers,  Khoades,  Richmond,  Biker,  St  John, 
Salisbury,  >ears,  shaver,  Shaw,  *  heldon,  Simmons, 
W.  H.  >pencer,  Santon,  Stephens,  S  e  son,  Stow, 
Strong,  Swackhamer,  Taft,  Taggut,  Tilden,  Tuthil!, 
Warren,  White.  Worden,  A.  Wright,  W.B.Wright, 
Ya wge r,  You ng— 6  i 

So  the  amendment  was  lost. 

Mr.  HARRIS  then  offered  the  following  sec- 
tion, remarking  that  it  provided  for  the  only 
county  court  that  he  wanted  : 

There  shall  be  elected  in  each  of  the  counties  of  this 
ftate,  except  in  the  city  and  countv  of  New  York,  a 
;*udge  who  shall  hold  his  office  for  four  years.  He  shall 
receive  an  annual  salary  to  be  fixed  by  the  board  of 
s  pervi«ors.  which  shall  not  be  increased  or  diminished 
during  the  ierm  for  which  he  sha'l  have  been  elected 
He  shtll  have  apellate  jurisdiction  of  all  eai  ses  from 
justices  courts,  but  shall  have  no  origi  al  civil  juris* 
diction.  Such  judge  shall  also  perform  the  dtities  of 
surrogate 

Mr.  H.  said  he  should  not  vote  for  the  13th « 
section  authorizing  the  legislature  to  establish 
county  cour  s,  or  for  any  county  court  with  orig- 
inal civil  jurisdiction.     All  we-needed  was  such 
a  limited  juris  liction  as  this  provided  for. 

Mr.  FORSYTH  moved  the  previous  question, 
and  it  was  seconded. 


The  main  question  was  ordered,  and  there 
were  ayes  49,  nays  57,  as  follows  : 

A  YES— Messrs.  Archer,  Baker,  Houck,  Rrayton,  Burr, 
Camhrelcng,  Candee,  ClaTk,  Clyde.  Onely,  Cook' 
Crooker,  Do«Id,  Durum,  Flinders,  Grab -in,  Hart  is, 
Harrison,  «art,  Hawley,  Hotchkiss,  Hunter,  Kingsley, 
Loomis,  McNeil,  Marvin,  Maxwell,  Miller,  Moms, 
Muuro,  Nellis,  Nicholas;  Nicoil,  Patterson,  Purer, 
Powers,  Sears,  Shaver,  Shaw,  E  Spencer,  Stephens, 
Taft,  Tovnscnd,  Waterbury,  Wood,  A.  Wright,  vt.  B. 
bright,  Young,  Young* — 49. 

NO fclS -Messrs  Alien.  Ayrault,  F.  F.  Backus,  H. 
Packus,  Has-  om,  Kergen,  Hrown,  Bruce,  );r-  ndigp, 
Bull,  L>.  I>.  Campbf-ll,  K  Cmpbell,  jr.,  f'uddeback, 
Dubois,  Forsyth,  Gardner-  Hoffman,  i  un  ,  A  Hunting- 
ton, Hutc  inson,  Jones,  Kennedy,  Ker  an.  Kirkland, 
Viann,  O'Conor,  Parish,  Penoiman,  Perkins,  President, 
Rhoades,  Richmond,  Hiker,  Kussell,  *t.  John,  Sali-bu- 
ry,  Sanford,  Sheldon,  Simmons,  W  H.  Spencer,  Stan- 
ton, Stetson,  Stow,  strong,  Swackhamer,  Taggar  ,  J. 
J.  Taylor,  W  Tavlor,  Tilien,  Tuthili,  Vache,  Warr-,n, 
White,  Worden,  Yawger— 67. 

So  the  section  was  lost. 

Mr.  CROOKER  then  offered  the  following 
section  : 

§—  There  shall  be  elected  in  earn  of  the  assembly 
disi  ricts  of  this  state,  one  county  judge,  who  shall  hold 
his  office  for  four  years,  and  who  shall  within  his  dis- 
trict hold  a  court  lor  the  trhl  of  petty  offences,  perform 
the  duties  «<f  surrogate,  and  such  oiher  duties  *s  ?hall 
be  required  by  law.  Such  county  judg  s  !»hal)  haveap. 
pellaie  jurUdiction  from  justices'  courts,  and  «*uch 
criminal  jurisdiction  as  sha'l  be  prescribed  by  law,  but 
shall  hav    no  original  civil  jurisdiction. 

Mr.  BROWN  contended  that  the  13th  section 
was  all  that  was  needed. 

Mr.  COOK  said  it  was  very  evident  that  it 
was  determined  to  hand  us  over  to  the  tender 
mercies  of  the  legislature  for  all  the  reform  that 
was  to  be  made  to  this  32  wheeled  machine.  To 
get  at  this  catastrophe  as  speedily  as  possible, 
he  moved  the  previous  question. 

There  was  a  second,  and  the  section  was  re- 
jected, ayes  3.  noes  102 

Mr.  CROOKER  did  not  offer  his  proposition 
for  the  purpose  of  having  it  adopted,  but  that 
an  opportunity  might  be  given  lor  a  few  minutes 
sober  discussion  of  this  question  of  county  courts. 
He  believed  it  was  important  if  not  necessary 
that  some  skeleton  of  a  county  court  should  be 
set  up  by  this  Convention.  He  moved  a  recon- 
sideration of  the  vote  upon  his  proposition. 

Mr.  McNEIL  offered  the  following  : 

§ — .There  shall  be  in  every  cnu  ty  a  county  court 
having  the  s-ame  jurisdiction  vh  ch  the  surrogate  now 
has,  subject  to  regulation  h-  law;  and  exercising  such 
other  civil,  criminal  and  equity  jurisdiction  a^  may  be 
prescribed  by  law,  subordinate  to  th"  ju  isdicdo"  of 
the  supreme  court  vaid  county  court  -hall  be  held  by 
a  judge  to  be  called  the  fi  st  j"'lgj  of  the  county,  ma 
who  shall  be  elected  for  five  years  The  legislature 
may,  if  two-thirds  of  all  the  member?  elected  loeacb 
of  both  houses  shall  deem  it  necessary,  pas*  a  law  au- 
thorizing each  county  to  elect  one,  and  »»"t  to  exceed 
two  countv  judges,  who  shall  hold  t^eir  offices  for  the 
term  of  four  years;  any  one  or  all  of  whom  m  »y  hold 
said  county  court  The  number  of  judges  in  each 
county  to  be  deter  lined  by  the  supervisors  of  such 
county.  The  first  judge  and  th€  county  judges  shal'  be 
compensated  by  fixed  salaries,  which  sha  1  not  be  in- 
creased or  diminished  during  the  te<m  for  which  they 
were  elected,  and  they  shall  not  receive  any  fees  or 
perquisites  of  office  for  their  own  use. 

Mr.  HOTCHKISS  moved  the  previous  ques- 
tion, and  the  section  was  rejected. 

Mr.  MARVIN  moved  the  following  : 

$  — .  Any  of  the  justices  of  the  sup<*em^  court  may 
hold  the  courts  of  common  pleas  in  any  county. 

Mr.  M.  briefly  explained  the  proposition. 
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Mr.  TAGG ART  moved  to  strike  out  the  words 
"  common  pleas"  and  insert  **  county  courts." 

Mr.  MARVIN  assented. 

The  debate  was  briefly  cont'nued  by  Messrs. 
LOOMlSani  BASCOH 

,  Mr.  BRUCE  : — I  congratulate  the  house  on 
its  progress  in  business  this  morning,  and  move 
the  previous  question. 

There  was  a  second  and  the  section  offered  by 
Mr.  MARVIN  was  rejected,  ayes  27,  noes  71. 

Mr.  BASCOM  offered  the  following,  being  the 
proposition  matured  by  Mr.  STEPHENS  and 
himself,  for  conciliation  courts  : 

$  —  The  e  may  be  established  in  the  ci'y  of  NT  York, 
on»'  or  mor-  tribunals  of  arbitration  and  concilia  ion, 
e'K*h  t>  be  composed  of  three  arbitrators,  or  concilia- 
tors; one  of  whom  shall  be  clerk  thereof  They  shal' 
bj  paid  a  reasonable  com  pens  ii  ion,  to  be  fixed  by  law; 
an  l  all  fees  received  b  them,  shall  be  paid  into  the 
public  treasury.  Th**  legislature  mny  provide  for  sim- 
ilar trihunn  s  in  other  localities  of  the  state,  f  it  shall 
be  earned  expedient;  a<-d  may  afford  parties  induce- 
ment-  to  submit  their  differences  to  the  arbitrament  or 
c<<nrili  ition,  <  f  such  tribunals,  by  regulation  as  to 
costs  in  •■  ther  courts. 

Mr.  STEPHENS  said  it  would  be  seen  that 
the  proposition  had  been,  so  far  varied  as  to 
make  it  permissive  instead  of  mandatory  on  the 
legislature.  And  this  he  was  mainly  induced  to 
assent  to  from  the  apprehension  that  the  legis- 
lature, on  whom  it  would  devolve  to  carry  out 
the  scheme,  might  be  unfavorable  to  its  success, 
and  he  might  namper  it  with  provisions  that 
would  ren  Jer  it  odious.  He  therefore  desired 
to  leave  the  project  where  it  would  be  taken  up 
by  a  legislature  friendly  to  it,  and  made  what  it 
was  intended  to  be. 

Mr.  STETSON  called  attention  to,  and  read 
from  the  Revised  Statutes,  in  relation  to  arbi- 
tration, as  providing  substantially  for  the  same 
thing. 

Mr.  MANN  proposed  to  amend  so  as  to  pro- 
vile  that  one  «»f  the  three  conciliators  should  be 
a  le?al  man — the  other  two  laymen. 

Mr  BROWN:  A  legal  man!  [A  Voice: 
41  the  other  two  illegal  men  !"] 

Mr.  MANN  intended  a  man  belonging  to  the 
legal  profession. 

Mr.  RICHMOND  remarked  that  arbitration 
was  not  binding  on  the  parties — but  both  muit 
agree  to  go  into  it. 

Mr.  NICOLL  enquired  if  the  gentleman  in- 
tended a  forcible  reconciliation. 

Mr.  RICHMOND  would  compel  parties  to  go 
there  fir*t  as  was  proposed  by  some  regulation 
as  to  cosis  in  other  courts. 

Mr.  STEHHENS  opposed  Mr.  Mann's  a- 
menlment,  prefering  to  leave  all  matters  of  de- 
tail to  the  legislature.  As  to  to  the  provisions 
of  the  R  S.  in  regard  to  arbitrations,  he  was 
abt  ignorant  of  them,  as  the  gentleman  from 
Clinton  seemed  to  suppose.  On  the  contrary  his 
proposition  for  conciliation  courts  was  drawn 
out  by  the  complicated  forms  which  arbitration 
required,  and  which  had  rendered  the  provis- 
ions firet  rend  almost  a  dead  letter. 

Mr.  WATER  BURY  feare  J  this  matter  was- 
treated  too  lightly,  in  the  Danish  Islands,  as 
he  was  informed,  these  courts  were  enabled  to 
settle  four  fifths  of  all  the  litigation,  without 
their  going  into  the  courts  of  law. 

Mr.  KIRKLAND  thought  the  proposition  en- 
titled  to  more  consideration  than  was  likely  to 


receive  now;  and  he  was  surprised  that  the  gen- 
tleman  from  Seneca  had  taken  so  unpropitious 
an  occasion  to  introduce  it.  The  house  was  ev 
idently  not  in  the  humor  to  listen  to  much  argu- 
ment in  its  favor.  His  prop/mtion,  whii  h  was 
imperative  and  more  extensive  than  this,  pro- 
viding for  the  election  of  such  tribunals  in  all 
the  towns  of  the  state,  he  preferred  to  this  per- 
missive grant,  which  might  result  in  nothing. 
At  present,  however,  he  suggested  that  the  mat- 
ter be  passed  over. 

Mr.  NICOLL  hoped  this  experiment  might  he 
tried.  He  doubted  if  it  would  be  successfully 
carried  out  in  this  country,  whatever  may  have 
been  its  success  in  the  Danish  Islands.  But  he 
would  not  make  it  imperative  on  the  legis'aiure 
to  say  what  was  admitted  to  be  an  experiment. 
He  regretted  to  see  an  amendment  offered  which 
reflected  on  the  profession  of  the  law — and  he 
could  say  that  so  far  as  the  profession  in  New 
York  was  concerned,  they  were  pacificators,  and 
tljeir  influence  had  been  salutary  in  suppressing 
litigation. 

Mr.  SWACKHAMER  regarded  the  amend- 
ment as  one  of  the  smallest  kind,  as  manifesting 
a  silly  prejudice;  and  he  was  sorry  to  see  a  pro- 
position so  worthy  of  the  age,  attempted  to  be 
ridden  down  by  such  an  amendment.  He  hoped 
it  would  be  voted  down  unanimously. 

Mr.  MANN  replied,  that  whether  his  amend- 
ment was  a  small  one  or  not,  it  was  practically 
the  rule  in  arbitrations  now.  But  his  object 
was  to  prevent  the  small  class  of  lawyers  from 
monopolizing  this  tribunal.  They  would  pro- 
mote rather  than  prevent  litigation. 

Mr.  NICHOLAS  opposed  the  amendment  as 
making  an  invidious  distinction  between  classes 
of  citizens  which  ought  not  *o  appear  in  a  con- 
stitution. He  was  in  favor  of  the  proposition 
itself,  believing  that  it  could  do  no  harm,  as  it 
was  not  obligatory  on  the  legislature  ;  but  only 
authorized  it  to  establish  this  court  in  towns 
where  the  inhabitants  desired  it,  and  be  had  no 
doubt  such  a  court  would  exert  an  excellent  in- 
fluence in  preventing:  litigation. 

Mr.  Mann's  amendment  was  lost. 

Mr.  BRUCE  moved  to  strike  out  the  words 
"  city  of  New- York,"  and  insert  "  any  county." 

Mr.  HAWLEY  moved  to  insert  u  in  any  town 
or  ward." 

Mr.  BASCOM  said  this  would  give  the  court 
the  settlement  of  the  petty  suits  before  a  justi- 
ces' court.  He  desired  to  give  it  a  larger  scope, 
and  relieve  this  supreme  court. 

Mr.  TALLMADGE  believed  if  you  would 
provide  that  in  case  a  party  should  refuse  to  eo 
into  one  of  these  courts,  he  should  recover  no 
cobts  in  the  higher  courts,  that  nine-tenths  of  the 
litigation  would  be  there  disposed  of.  He  deem- 
ed this  one  of  the  most  important  courts  that  had 
been  proposed. 

Mr.  BRUCE  would  like  to  have  the  legisla- 
ture empowered  to  make  it  obligatory  in  the  first 
instance  to  go  before  this  court. 

The  amendment  of  Mr.  Hawley  was  nefea- 
tived  and  that  of  Mr.  Bruce  was  agreed  to. 

Mr.  KIRKLAND  offered  the  following  substi- 
tute for  the  whole  section: 

§  -.  Tribunals  of  conciliation  shall  be  established  by 
law  Such  law  shall  be  geneial  uud  of  uniform  opera* 
tioa  throughout  the  state. 
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Mr.  A.  W.  YOUNG  enquired  if  the  legisla- 
lure  could  abolish  these  courts  under  this  oblig- 
atory clause,  if  they  should  not  be  successful. 

Mr.  STEPHENS  entreated  the  Convention, 
if  they  desired  to  see  the  experiment  of  these 
courts  fairly  tried,  not  to  make  it  mandatory  on 
the  legislature  to  establish  them.  If  this  should 
be  done,  he  should  regret  ever  having  had  any 
thing  to  do  with  it. 

Mr.  BU  It  ft  thought  if  the  section  was  man- 
datory the  legislature  could  not  abolish  these  tri- 
bunals. 

Mr.  BASCOM  deprecated  the  adoption  of 
such  a  provision.  It  needed  no  such  aid.  His 
word  for  it.  if  the  legislature  were  empowered 
to  establish  such  courts  the  people  would  have 
them. 

Mr.  KIRKLAND  was  willing  to  strike  out 
the  word  "  shall"  and  insert  the  word  "  may." 

Mr.  BASCOM  still  opposed  that  feature  of 
the  amendment  which  contemplated  their  ex- 
tension at  once  throughout  the  state.  They 
were  wanted  at  particular  points,  where  the 
great  pressure  of  business  was,  but  not  in  every 
town  in  the  state,  or  in  every  county. 

Mr.  KIRKLAND,  rather  than  embarrass  the 
proposition,  withdrew  his  amendment. 

Mr.  HUNT  suggested  that  we  had  better  not 
fix  the  number  of  conciliators. 

Mr.  TAGGART  suggested  (C  not  exceeding 
three." 

Mr.  BASCOM  accepted  that  suggestion,  and 
struck  out  also  "  one  of  whom  shall  be  secre- 
tary." 

Mr.  PATTERSON  spoke  of  the  patronage 
which  would  be  conferred  on  the  Governor  and 
Senate,  if  these  conciliators  were  to  be  thus  ap- 
pointed, as  exceeding  all  the  patronage  of  all 
branches  of  the  government  put  together. 

Mr.  NICHOLAS  suggested  that  they  should 
be  chosen  at  town  meeting. 

Mr.  PATTERSON  replied  that  this  would 
imply  that  there  was  to  be  such  a  court  in  every 
town  We  had  better  first  abolish  justices  of 
the  peace. 

Mr.  NICHOLAS  suggested  that  the  mode  of 
appointment  be  left  to  the  legislature. 

Mr.  PATTERSON  objected  further  that  there 
was  to  be  no  limit  to  the  jurisdiction  of  these 
courts,  and  yet  parties  were  to  be  compelled  to 
go  there, .and  without  jury  or  counsel,  have  their 
controversies  settled. 

Mr.  NICHOLAS  suggested  another  amend- 
ment, to  the  effect  that  their  arbitrament  should 
not  preclude  the  riaht  of  trial  by  jury. 

Mr.  PATTERSON  replied  that  if  you  hitched 
a  jury  to  it  you  would  then  have  a  court  with 
law  and  equity  powers  to  any  amount. 

Mr.  STEPHENS  insisted  that  there  was  no- 
thing compulsory  proposed  here.  No  man  was 
to  be  compelled  to  go  there  or  to  waive  a  trial 
by  jury. 

Mr.  PATTERSON  replied  that  if  there  was 
to  be  no  compulsion  about  it,  then  it  was  a  mere 
arbitration — if  there  was  compulsion  then  it  was 
not  an  arbitration,  but  a  court,  which  must  have 
a  jury. 

Mr.  FORSYTH  opposed  these  conciliation 
courts  in  any  form,  as  unsuited  to  the  genius  of 
our  people,  however  well  adapted  it  might  be 
to  the  Danish  people.  Our  people  were  capable 


of  managing  their  own  business.  But  if  this 
court  was  to  be  of  any  use,  its  jurisdiction  must 
be  general— and  if  he  had  a  note  of  $1,000  agiinst 
his  neighbor,  he  must  resort,  he  suppo-ed,  to  a 
couit  of  conciliation  to  cause  him  to  pay  it,  be- 
fore he  could  resort  to  the  comrulsory  process 
of  law. 

Mr.  BASCOM  said  such  cases  were  express- 
ly excluded  from  these  courts. 

Mr.  FORSYTH  :  What  does  it  embrace? 

Mr.  BASCOM:  Said  it  embraced  all  cases 
not  specifically  excepted. 

Mr.  FORSYTH  remarked  that  if  cases  of  as- 
sumpsit  were  excluded,  the  residue,  which  was 
small,  might  well  remain  in  the  ordinary  chan- 
nels through  which  justice  was  sought. 

Mr.  MURPHY  spoke  of  this  scheme  as  no 
new  importation  from  the  Danish  Islands.  There 
was  similar  provision  in  the  old  constitution,  but 
it  had  bee*n  abandoned  in  the  new — and  it  was 
preposterous,  as  had  well  been  remarked,  that 
before  a  man  could  enforce  a  right  he  should  go 
into  some  preliminary  court  and  attempt  coax 
his  opponent  into  a  settlement. 

The  motion  to  postpone  was  lost. 

The  amendment  of  Mr.  Nicholas,  provid- 
ing for  the  election  of  the  conciliators  as  the 
legislature  might  direct,  was  agreed  to. 

Mr.  NICOLL  move  to  strike  out  the  last  three 
lines  of  the  section. 

M.  E.  SPENCER  moved  to  adjourn.  Lost, 
39  to  56. 

Mr.  YOUNGS  moved  the  previous  question 
and  it  was  seconded. 

The  amendment  of  Mr.  Nicoll  was  rejected. 

The  section  for  such  courts  was  then  adopted, 
as  follows : — 

AYES— Messrs.  Angel,  Archer,  H.  Backus,  Raker, 
Bascom,  Howdish,  Kruce,  Burr,  Cambreleng,  K.  C^mp- 
b'll,  jr  ,  Clark,  Conely,  Cornell,  Dubois',  Flanders, 
Greene,  Harris,  Harrison,  Hunt,  Kemble,  Kingsl  y, 
Kirkland,  Maun,  Miller,  Morris,  Nelhs,  Nicholas,  Nic- 
oll, Peunimao,  Kichmo  id,  St  John,  Salisbury,  Se*rsr 
Shaver,  Shaw,  Sheldon,  Stanton,  Stephens,  -t.iong, 
Swackhamer,  Tafi,  Taggart,  Tallmadge,  W  Townsendr 
w  rren,  Wat*rbury,  White,  Willard,  Worden,  Yaw* 
ger,  Young -63. 

NAYS -Messrs  Mien,  Ayrault,  FF  Backus,  Bergen, 
Bouck,  Brayton,  Brown,  D.  D  Campbell,  Cook,  Crook* 
es,  Forsyth,  Graham,  Harr,  Hawley,  Hoffman,  Hotch- 
kiss,  Hunter,  A  Huntington,  Hutchinson,  Hyde,  Loom* 
is,  Maxwel  ,  Murphv,  O'Conor,  Parish,  Patterson,  Por- 
ter, President,  Khoades,  Hiker,  Kussell,  San'ord,  W. 
H  Spencer,  Tuthill,  Vache,  Wood,  A.  Wright,  W.B. 
Wright,  YouDgs— -39* 

Mr.  HAWLEY  moved  to  reconsider.    Table. 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

Mr  J.  J.  Taylor  had  leave  to  record  his  vote- 
in  favor  of  the  proposition  for  conciliation* 
courts — Mr.  E.  Spencer  against  them.  Mr. 
Rhoades  had  leave  to  change  his  vote  to  the  af- 
firmative— Mr.  Strong  to  the  negative.  Mr. 
Dana  who  voted  "  no,"  had  leave  to  have  that 
vote  recorded,  being  omitted  by  mistake. 

The  13th  section  of  the  judiciary  report  was 
read: 

$  13.  Inferior  courts  of  civil  and  criminal  jurisdiction 
may  be  established  by  the  legislature,  and  appeals  and 
writs  of  error  therefrom  may  be  brought  to  the  supreme 
court  or  court  of  appeals  as  shall  be  prorided  by  law. 

Proceedings  upon  this  section  was  waived  by 
consent,  to  allow  Mr*  Lqqmjs  to  offer  as  a  sepa- 
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rate  section,  a  provision  declaring  that  the  tri- 
bunals authorized  by  the  last  section,  (concilia- 
tion courts,)  shall  not  have  power  to  render  judg- 
ments obligatory  on  parties;  but  that  their  pow- 
er shall  be  advisory  only. 

Mr.  BASCOM  said  this  repealed  one  impor- 
tant part  of  the  section  establishing  courts  of 
conciliation. 

Mr.  LOO  MIS  thought  there  would  be  nothing 
to  prevent  the  legislature  from  creating  courts 
of  common  pleas  under  the  title  of  courts  of  con- 
ciliation. He  proposed  to  have  these  courts 
just  what  they  purported  to  be  and  nothing 
more. 

Mr.  STOW  took  the  same  view. 

Mr.  BROWN:  I  should  like  to  hear  the  thing 
read. 

Mr.  CROOKER:  Which  thing?    [LaughW.] 

Mr,  BROWN  :  Both  things.  [Laughter.]— 
^[The  section  and  the  proposition  of  Mr.  Loomis 
^were  read. J  Mr.  B.  said  he  supposed  the  re- 
war  Is  to  be  offered  to  bring  persons  into  these 
courts,  would  operate  to  draw  litigants  there,  so 
long  as  the  rewards  held  out.  But  he  said,  we 
had  been  talking  of  the  danger  of  giving  the  le- 
gislature power  to  create  inferior  courts,  as  a 
matter  out  of  the  question;  and  yet  here  was  a 
proposition  authorizing  them  to  create  as  many 
courts  as  they  pleased,  and  to  pay  them  what 
they  pleased.  [A  voice — "And  they  areivot  to 
proceed  according  to  the  common.  \aw or  any 
law."]  No,  but  to  proceed  &\rectly  against  the 
course  of  the  common  law, 

Mr.  BURR  said  he  thought  he  should  vote  to 
retain  this  "  thing"  just  as  it  was.  It  appeared 
that  we  were  not  to  have  any  other  county 
courts,  not  even  the  bull-frog  system  of  the  gen- 
tleman from  Cattaraugus,  and  he  should  at  all 
events  vote  to  keep  this  as  a  sort  of  substitute. 
We  had  at  last,  after  going  through  with  the  re- 
port of  the  judiciary  committee,  concluded  to 
wind  up  with  this  ''  thing."  Yesterday,  we  had 
got  as  far  as  the  13th  section,  and  all  this  morn- 
ing we  had  been  tantalized  with  various  propo- 
sitions for  the  establishment  of  county  courts, 
and  finally  had  produced  this  il  thing."  Let  us 
then  make  sure  of  so  much. 

Mr.  PATTERSON  thought  it  would  be  wise 
to  decide  what  kind  of  jurisdiction  these  courts 
were  to  have.  There  was  nothing  which  made 
them  subordinate  to  either  the  supreme  court  or 
the  court  of  appeals,  nor  to  declare  that  their 
proceedings  should  be  in  accordance  with  the 
forms  of  the  common  law.  Nor,  if  every  thing 
was  to  be  under  the  original  section,  did  he  see 
that  we  should  want  any  other  court  in  the  state 
We  had  better  define  in  the  constitution  whether 
the  powers  of  these  courts  should  be  obligatory 
or  merely  advisory. 

Mr.  BASCOM  proceeded  to  describe  the  or- 
ganization  and  powers  of  these  courts  as  they 
existed  in  Denmark,  at  some  length. 

Mr  NICOLL,  believing  this  subject  was 
sufficiently  understood,  moved  the  prev  ous 
question,  and  there  was  a  second. 

Mr.  LOOMIS  asked  consent  to  change  the 
word  court — to  substitute  the  word  tribunal. 

Mr.  MURPHY  objected— and  Mr.  L's  section, 
as  oflered  was  adopted,  52  to  40    as  follows  : 

A  YES— Messrs.  Allen,  Angel,  Ayrault,  H  Backus, 
Bergen,  Brown,  Bruadage,  Bull,  Camoreleng,  D.  D. 


Campbell,  Cook,  Cuddeback,  Dodd,  Dorlon,  Forsyth, 
Gardner,  Grahnm,  Harri*o.i,  Hawley,  Hoffman,  Hofch- 
kiss,  Hunter,  A.  Huntington,  Hutchinson,  Hyde,  K»*« 
nan,  Kingsley,  Loomis,  Maxwell,  IV  uuro,  Murphy, 
Nellis,  Nicoll,  Parish,  Patterson,  Porter,  Powers, 
Presiden',  Riker,  Kussell,  St.  »obn,  8a n ford  E.  Sien- 
cer,  W.  N.  Spencer,  stetson,  Stow,  Strong,  J  J  Tay- 
lor, Townend,  Wood,  W   B   Wri  h»,  Youngs- 62. 

NAYS  -Me»sr*.  Archer.  F  F.  Ka  k us,  Faker,  »as- 
com,  Bowdi.sh,  Bruce  Burr,  K.  <  amphe'U,  jr  ,  Clark, 
Conely,  Cornell,  Dubois,  Flanders,  Greene,  hunt  Kern- 
ble,  Kennedy, Kit klaud,  Mann,Mcviel,  Miller, vieh<>las, 
O'Conor,  Penniman,  Khoades,  hiebmond,  Shaver,  Shel- 
don, Stanton,  Stephens,  Talt,  Tuggart.  Tal'mwd  e,  W. 
Taylor,  Warren,  Waterbury, White,  Worden,  Yawger, 
Young— 40. 

Mr.  RICHMOND  moved  a  reconsideration. 
Mr.  BASCOM  moved  a  reconsideration  oflhe 
vote  upon  the  section   establishing   conciliation 
courts.     It  might  perhaps  be  further   perfected 
hereafter. 

Mr.  WATERBURY  laid  on  the  table  a  sec- 
tion authorising  the  legislature  to  establish 
courts  of  conciliation,  whenever  asked  for  by  a 
majority  of  the  electors  of  any  town,  city  or 
county,  the  expense  thereof  to  be  paid  by  fees. 
The  Convention  then  recurred  to  the  13th  sec- 
tion. 

Mr.  CAMBRELENG  moved  to  amend  by  in- 
serting  after  "  Legislature"  the  words,  "  in  any 
county  at  the  expense  of  such  county. *' 

Mr.  TAGGART  moved  to  amend  by  insert- 
ins:  "  city  or"  before  il  county." 
Mr.  CAMBRELENG  assented. 
Mr.  STOW  moved  to  strike  out  *'  city  or."— 
He  could  not  agree  that  expensive  courts  in  ci- 
ties should  be  chargeable  altogether  upon  the 
cities.  Arrangements  had  always  been  made 
between  eities  and  the  county  in  which  they  are 
located,  to  divide  the  expenses  of  the  coui.ty. 

Mr.  BAKER  moved  that  the  10th  and  16th 
sections  of  the  report  of  the  judiciary  committee 
be  referred  to  a  select  committee  of  one  from 
each  Senate  district  to  determine  what  plan,  if 
any,  should  be  adopted  for  the  organization  of 
local  courts. 

Mr.  PERKINS  moved  to  amend  by  recom- 
mitting the  whole  subject  of  the  organization  of 
the  judiciary  committee  and  the  amendments 
thereto. 

Mr.  FORSYTH  moved  the  previous  question 
on  both  these  propositions,  and  there  was  a  se- 
cond. 

Mr.  PERKINS  demanded  the  ayes  and  noes, 
and  the  amendment  was  negatived',  ayes  14, 
noes  86. 

The  motion  of  Mr.  Baker  was  also  lost,  ayes 
48,  noes  54,  as  follows  : 

AYES— Messrs  Angel,  Archer,  Ayrault,  Baker,  Bray- 
ton,  Bull,  Burr,  R.  Campbell  jr  ,  Ca  dee,  Crocker, 
Dana,  D  dd,  Dubois,  Forsyth,  Gardner,  Graham,  Hhw. 
ley,  Hoffman,  Hotchkiss,  Hutchinvo  ,  Kennedy,  Kirk- 
land,  Mann,  Murphy,  Nico  1,  O'Conor,  Penniman, 
Porter,  Kussell,  St.  John,  Sanford,  Shaver,  K.  >pehcer, 
*'  H.  Spencer,  Mephens,  Stetson,  Stow,  Taft,  Tag- 
gart,  Tallmadge,  J.  J  Taylor,  Townsend,  Warren, 
White,  Willard,  Worden,  A.  Wright,  Young— 48. 

NOES— Messrs.  Allen,  F.  F  Backus,  H.  Backus,  Bas- 
com,  Bergen,  Hovvdish  Brown.  Bruce,  Brundage,  Cam- 
breleng,  D.  l>  Campbell,  Clark,  Conely,  Co  »k,  Cudde- 
back, Dorlon,  Flanders,  Greene,  Harrison,  Hun',  Hun- 
ter, A.  Hunting'on,  Hyde,  Jones,  Kemble.  Kernan, 
Kmgsley,  loomis,  McNeil,  Maxwell,  Miller,  Morri*, 
Monro,  Nellis,  Nicholas  Parish,  Pat'erson,  Perkins, 
Powers,  President,  Khoades  Richmond,  Riker,  Sears, 
Shaw,  Sheldon,  Stanton,  S  rong,  W.  Taylor,  Tuihil", 
Waterbury,  Wood,  W.B.  Wright,  Yawger,  Youngs~$4 
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Mr.  BROWN  said  he  should  have  voted  for 
the  proposition  just  rejected,  if  he  could  have 
been  assure  1  that  the  committee  would  have  re- 
ported to-morrow  morning  ;  and  he  renewed  the 
proposition,  including  in  it  the  two  sections  in 
regard  to  the  courts  of  conciliation,  and  directing 
the  committee  to  report  at  10  o'clo.^  to-murrow 
morning. 

Mr.  CAMBRELENG  did  not  think  it  at  all 
probable  that  any  committee  would  be  able  to 
report  any  thing  which  the  Convention  would 
agree  to  any  more  than  they  would  to  the 
proposition  made  this  morning  by  Mr.  Crook- 
er,  which  came  within  seven  votes  of  being 
adopted.  He  did  not  believe  the  business  of  the 
Convention  would  at  all  be  advanced  by  the 
method  suggested.  But  go  on  and  perfect,  so 
far  as  we  could,  the  report,  and  then  Jet  the  gen- 
tlemen consult  together  in  groups,  and  come  in 
to-morrow  morning  ready  to  settle  this  question 
definitely. 

Mr.  KEMBLE  moved  to  include  also  the  12th 
seciion. 

Mr.  A.  W.  YOUNG  thought  the  Convention 
ha  I  gone  to  work  in  the  wrong  way,  in  attempt- 
ing to  establish  a  judiciary  system  without  some 
form  of  county  courts,  and  he  would  be  glad  to 
see  the  motion  prevail,  in  the  hope  that  this 
fault  might  be  corrected. 

Mr.  RICHMOND  was  opposed  to  any  new 
committee — and  for  the  important  reason  that 
when  that  committee  reported,  experience  had 
shown  that  it  would  be  utterly  impossible  to  a- 
meud  it.  We  had  been  here  three  or  four  weeks 
trying  to  amend  the  report  of  a  commit- 
tee of  14  ;  and  here  was  one  of  8  proposed — 
which  was  only  a  little  smaller.  Indeed  the 
committe  of  13  had  found  it  impossible  to  a- 
mend  their  own  report  He  went  on  to  say  that 
there  was  only  one  difficulty  about  county  cour's, 
and  that  was  that  you  had  made  your  supreme 
court  too  large,  and  members  were  unwilling 
now  to  vote  for  an  additional  court,  though  it 
seemed  to  be  conceded  this  32  wheeled  court 
could  not  do  all  that  was  pretended  they  could 
do.  He  concluded  by  moving  to  refer  the  entire 
article  to  this  committee  of  8,  to  remodel  j|. 

Mr  HOFFMAN  had  witnessed  with  pain, 
the  free  use  of  the  previous  question  to-day. — 
He  beggeJ  the  Convention  to  see  to  it,  that  they 
did  well  what  they  undertook  to  do.  An  omis- 
sion at  this  point,  might  prove  fatal — infamous- 
ly fatal  He  entreated  the  Convention,  having 
been  patient  thus  far,  during  this  protracted  de- 
bate, not  to  precipitate  themselves  on  a  fatal  er- 
ror.  He  went  onto  oppose  sen  ling  this  whole 
matter  back  to  a  committee.  The  difficulty  in 
his  judgment  was,  that  the  judiciary  committee 
had  not  reported  some  plan  for  county  courts. 
But  were  the  Convention  to  abandon  the  at-  i 
tempt,  on  that  account  ?    Should  the  Convention 


therefore  make  its  last  will  and  testament,  de- 
vise the  power  to  make  a  county  court  to  the  le- 
gislature, and  die  ?  He  predicted  that  unless 
this  matter  was  referred  to  a  committee,  the 
Convention  would  have  done  that.  He  urged 
the  Convention,  rather  than  leave  this  vast  re- 
siduary power  to  the  legislature,  to  give  a  com- 
mittee the  opportunity,  between  this  and  to-mor- 
row morning,  to  agree  on  a  plan  for  county 
courts.  After  what  he  had  seen  here,  he  would 
not  vote  to  give  the  legislature  the  unbounded 
power  to  create  as  many  courts,  with  as  many 
judges  and  as  high  salaries  as  they  pleased,  to 
reward  followers,  or  to  secure  local  majorities 
here  and  there  in  the  state.  He  might  be  com- 
pelled to  do  it,  but  he  would  not  do  it  to-day. 

Mr.  RICHMOND  withdrew  his  proposition. 

Mr.  BROWN,  in  reply  to  Mr  Richmond  in- 
sisted that  the  people  would  be  large  gainers 
in  point  of  economy  by  the  judictary  commit- 
tee— and  he  repudiated  the  idea  that  the  Con* 
vention  had  gone  against  county  courts,  because 
they  had  voted  with  great  unanimity  for  this 
32  wheeled  supreme  conrt. 

Mr.  RICHMOND  insisted  that  many  had  vot- 
ed for  such  a  court,  under  the  belief  that  it 
would  do  all  the  business. 

Mr.  BROWN  argued  that  this  could  not  be 
so,  for  notwithstanding  the  strong  support  which 
this  report  of  the  majority  of  the  judiciary  com- 
mittee had  received,  it  would  not  be  doubted 
that  an  equally  large  majority  were  in  favor  of 
county  courts  in  some  form.  The  difficulty  was 
as  to  what  that  court  should  bej  but  he  ventured 
to  predict,  that  if  this  matter  was  referred  to 
this  committee  of  eight,  we  should  come  to  some 
agreement  on  th*»  subject. 

Mr.  KEMBLE  withdrew  his  motion. 

Mr.  BRUCE  moved  the  previous  question- 
but  there  was  no  second. 

Mr.  SWACKHAMER  moved  to  amend  so  as 
to  exclude  the  section  relating  to  conciliation 
courts,  from  the  reference.     Lost. 

The  debate  was  further  continued  by  Messrs. 
WORDEN,  BROWN,  SWACKHAMER,  PAT- 
TERSON,  NICHOLAS,  BAKER  and  RICH- 
MOND,  when 

Mr.  Brown's  resolution  was  adopted- 
Mr.  HARRIS  gave  notice  of  a   motion  to  re- 
consider the  vote  upon  his  substitue  for  the  13th 
section. 

Mr.  PERKINS  gave  the  same  notice  in  rela 
tion  to  the  vote  on  the  4th  section. 

The  PRESIDENT  announced  the  following 
committeee  in  pursuance  of  Mr.  Brown's  reso- 
tion  : — 

Messrs.  Baker,  Bruce,  Forsyth,  R.  Camp- 
bell, Cambreleng,  Townsend,  Stow,  W. 
Taylor. 

The  Convention  then  adjourned  to  half  past  8 
o'clock  to-morrow  morning. 


FRIDAY,  SEPTEMBER  4 


Prayer  by  the  Rev.  Dr.  Pohlman. 

The  PRESIDENT  laid  before  the  Convention 
a  memorial  from  the  inhabitrrls  cf  Whitehall, 
Washington  county,  in  favor  of  fiee  schools.— 


Referred  to  the  appropriate  committee  of  the 
whole. 

Also  a  report  from  the  clerk  lI  the  5th  chan- 
cery circuit,  in  relation  to  the  luoneys  deposited 
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in  that  court.  Referred,  together  vith  similar  i 
returns,  heretofore  furnished,  to  a  select  com- 
mittee of  three. 

CANALS  AND  REVENUES. 
Mr.  CHAMBERLAIN  presented  the  follow- 
ing  proposition   in  relation  to   the  state  debts, 
revenues,  and  canals  : — 

§  1.  The  aggregate  debt  of  the  state  at  the  time  of  the 
adop'ion  of  this  constitution  shall  not  be  increased, 
except  to  rept-l  invasion  or  suppress  insurrection  ;  nor 
shall  the  credit  of  the  state  in  any  manner  be  given  or 
loam  d  to  or  in  aid  of  any  individual,  association  or 
co r porn  t i  n. 

§  2  The  auc'ion  and  salt  duties  and  all  receipts  into 
the  treasury,  not  appropriated  io  other  funds  or  speci- 
fic objects,  shall  be  appropriated  to  the  use  of  the  gen- 
eral fund. 

§3.  1  he  tolls  collected  on  all  the  canals  and  rail- 
roads, the  use  of  water  and  all  \h»  proceeds  of  prop- 
erly belonging  to  the  can  *  Is,  shall  constitute  the  canal 
fund  a»d  shall  be  appropriated  as  follows  : 

$4.  After  paying  for  all  expense  of  superintending, 
collecting  and  ordinary  repairs,  justly  chargeable  to 
the  canal  fund,  Si, 600  00  shall  be  appropriated  in  each 
fiscal  year,  commencing  1st  July  1846.  for  twelve  years 
as  a  sinking  fund,  and  after  that,  .$.',0oo,"00  in  each  fis- 
cal y- ar  to  pay  the  interest  and  redeem  the  principal  of 
the  whole  debf  of  the  state,  until  it  shall  be  fully  paid, 
and  stnll  not  be  diverted  to  any  other  object  whatev  r. 
§5  The  remaining  revenues,  afie  complying  with 
the  pre  eding  section,  shah  be  applied  to  the  enlarge- 
ment of  the  Krie  canal;  the  completion  of  the  Genesee 
Valley  and  Black  River  canals,  and  the  Oneida  river 
improvement,  as  shall  be  directed  by  law. 

§  6.  Provision  may  be  made  by  law  to  make  tempo- 
rary loans  to  meet  any  deficits  or  failures  in  the  reve- 
nues or  for  expenses  not  provided  for;  but  the  aggre- 
gate of  such  temporary  loans  shall  not  exceed  $1,0  0  - 
000.  Besides  such  temporary  loans  the  legis  ature 
shall  not  create  a  debt  whu  h  in  the  aggregate  shall  ex- 
ceed $0,0  0,000,  ex  ept  it  be  to  repel  invasion  or  sup- 
pre*»s  insurrection;  and  every  law  authorizing  a  loan 
of  money,  except  for  temporary  purposes,  shall  pro- 
vide a  fund  from  available  sources,  for  the  payment  of 
i  terest  on  s'ich  loans  and  the  extinguishment  of  the 
principal  in  twenty-five  years  from  the  time  of  eon- 
t.aiting  such  lo  ns;  and  the  tund  thus  provided  for  the 
payment  of  interest  and  principal  shall  not  be  diverted 
to  any  other  purposes  whatever. 

$7  If  any  state  stocks  outstanding  shall  fall  due, 
and  the  fund  herein  provided  shall  not  be  sufficient  to 
nvet  the  same,  the  legislature  shall  provide  for  such 
payment  by  authorizing  thn  issue  of  new  s  ock,  paya- 
ble a«  the  shortest  period,  which  shall  enable  ihe  sink- 
ing unci  provided  in  the  fourth  section  of  ths  article 
to  meet  the   arne. 

$8  The  tolls  on  the  other  state  canals  shall  not  be 
reduced  until  the  debts  of  the  state  ar**  paid  or  provi- 
d  d  for:  exe  pt  with  a  view  to  increase  the  revenues 
theteof. 

§9  All  the  state  canals,  finished  and  unfinished, 
shall  forever  remain  the  property  of  the  people  of  this 
state,  and  sha  I  not  be  leased  or  otherwise  disposed  of. 
NOTE. — The  foregoing  sections  are  based  upon  a 
debt  of  $W,'264,083  78,  excluding  the  contingent  debt 
(which  is  believed  to  be  amoly  secured),  and  by  actual 
calculations  at  a  rate  of  5$  per  cent  interest  will  pay 
the  whole  debt  of  the  *tate  in  less  than  24  years,  and 
in  less  than  1-2  years  complete  the  unfinished  w  orks  of 
the  state. 

Mr.  C.  said  this  was  a  plan  of  his  own,  and 
was  the  result  of  long  consideration.  He  belie- 
ved by  this  plan  all  our  debts  could  be  paid  and 
our  canals  completed  within  twelve  years.  He 
moved  that  it  be  printed.   Agreed  to. 

Mr.  J.  J.  TAYLOR  presented  the  following 
plan  for  *he  reorganization  of  justices'  courts 
which  he  had  received  from  a  gentleman  from 
Allegany  couniy  : — 

1    Aboli  h  our  present  justices  courts. 

3.  Let  the  boards  of  supervisors  divide  each  county 
into  such  a  number  of  judicial  districts  that  one  man 
may  be  able  lo  try  all  the  causes,  civil  and  criminal, 


cognizable  before  a  justice  within  each  district,  »ay 
two  or  three  to  each  member  of  Assembly. 

3.  Elect  one  justice  for  each  district,  either  by  the 
electors,  of  the  county  at  large  or  by  the  voter*  in  each 
district. 

4.  Let  the  clerk  of  each  town  be  a  clerk  of  the  justi- 
ces courts. 

6.  Let  the  process  be  issued  by  the  clerk  and  issues 
be  joined  before  him. 

6.  Let  a  list  of  the  legal  jnrors  in  each  town  be  kept 
by  the  clerk,  and  one  or  two  days  previous  to  the  term, 
let  the  tlerkdraw  and  the  c  nstable  number  twelve 
persons  to  attend,  out  of  which  jurors  of  six  may  be 
drawn  for  each  cause. 

7  For  the  purpose  of  facilitating  collections,  allow 
a  pla»n»iff  in  actions  on  contract,  with  the  fir-t  process 
to  have  h  declarAtion  served  and  bill  <  f  particulars  of 
his  demand,  and  of  the  credits  he  is  willing  to  allow 
the  defendant,  and  unless  ihe  defendant  put  in  a  pita 
within  six  days,  and  swear  to  a  defence,  let  judgment 
be  entered  by  the  clerk  by  default. 

8.  Let  the  justi«  e  have  power  to  set  aside  or  correct 
judgments  improperly  entered  by  the  clerk. 

9  Let  a  gross  amount  of  justice's  fees  on  each  trial 
be  paid  by  the  plaintiffs  and  recoverable  of  the  defen- 
dant, and  let  such  fees  be  paid  into  the  county  treasu- 
ry* 

10  Let  each  justice  be  paid  a  competent  salary  out 
of  the  county  treasury. 

11.  L*  t  one  or  more  justices  be  elected  in  each  town 
as  conservators  of  the  peace,  with  rower  to  i  sue  war- 
rants and  hold  criminals  to  trial,  &c. 

It  was  read  and  laid  on  the  table. 
THE  JUDICIARY. 

Mr.  BAKER  from  the  select  committee  of  8 
appointed  last  night  made  the  following  report : 

$10  Surrogates  shall  be  elected  for  fotiT  years  They 
shall  be  compensated  by  fixed  salaries,  and  they  shall 
not  receive  to  their  own  use  ?«ny  fees  or  perquisites  of 
office.  The  surrogate  m«y  he  made  a  judge  of  any  in- 
ferior court  which  may  be  estab  is>hed  in  any  county 

$  13  Inferior  courts  of  civil  and  criminal  jurisdiction 
may  be  establish*  d  by  the  'egislature  in  as.y  county  upon 
the  petition  of  its  board  of  supervisors,  at  the  expense  0f 
the  county,  and  appeals  and  writs  of  err  r  therefrom 
may  be  brought  to  the  supreme  court  or  court  of  ap- 
peals, as  shall  be  provided  by  law  Put  the  judges  or 
justices  of  all  such  courts  shall  be  elected  by  he  coun- 
ty, city  or  town  for  which  they  shall  be  chosen,  shall 
hold  th  ir  offices  for  four  years,  shall  have  no  power  of 
appointment  to  office,  and  shall  be  compensated  by  fix- 
ed salaries. 

§  — .  There  may  be  established  in  any  county  on*1  or 
more  tribunals  of  conciliation,  each  to  be  composed  of 
not  more  than  three  conciliators,  to  be  elected  as  the  le- 
gislature may  direct  They  shall  be  piid  a  reasonable 
compensation  to  be  fixed  by  law,  and  all  fees  received 
by  thef.  J- ha  11  be  paid  into  the  county  treasury.  'Ihe 
I  gislature  may  afford  part  es  i  ducments  to  submit 
their  differences  to  the  conciliation  ol  s.  ch  tribunals 
by  regulation  as  to  costs  in  other  cou<ts 

$  —  I  he  cour's  by  the  l*st  section  authorized,  shall 
have  no  p  wer  to  render  judgment  to  I  e  obligatory  upon 
the  parties,  except  the  parties  voluntarily  submit  their 
matters  in  difference,  and  agree  to  abide  the  judgment 
or  assent  thereto  in  the  prcs*  nee  o(  the  court  in  such 
cases  as  shall  be  presc  ibed  by  law. 

§  16  The  court  tor  the  trial  of  impeachments  and 
the  correction  of  errors,  the  court  of  chancery,  the 
supreme  court,  and  the  county  courts  as  at  present  or- 
ganized, are  abolished. 

Mr.  CROOKER  offered  a  substitute  for  the 
report  of  the  committee.     [See  below.] 

Mr.  C.  said  he  had  no  desire  to  consume  a 
moment  of  the  time  of  the  Convention,  but  he 
appealed  to  the  Convention  to  agree  upon  one 
principle  and  he  should  be  satis*  fied,  for  he  was 
unwilling  to  leave  the  power  to  the  legislature 
to  fasten  upon  us  the  old  and  odious  system  of 
five  judges.  If  they  would  give  the  people 
county  elmrts  with  one  county  judge,  he  should 
be  satisfied;  but  there  were  295  of  these  judges 
scattered  throughout  the  state— so  many  in  short 
that  the  very  title  became  obnoxious.     If  the 
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members  of  this  Convention  were  called  by 
their  titles,  how  often  would  they  hear,  *  judge' 
this  or  '  judge'  that.  [Mr.  Morris — 'There are 
a  few  'generals  '  'J  [Laughter.]  Yes,  and  the 
title  of*  general'  was  as  objectionable  as  'judge.' 
He  hoped  the  Convention  would  not  leave  such 
a  power  to  the  legislature  as  would  enable  it  to 
fasten  the  old  rotten  system  upon  the  people  by 
which  such  cattle  as  many  of  these  judges  were, 
were  placed  on  the  bench.  Numbers  of  such 
judges  did  not  add  strength  or  efficiency  to  the 
court.  It  was  constituted  by  a  judge  at  the 
head,  and  a  fool  at  each  side;  and  strange  spec- 
tacles were  sometimes  witnessed  in  courts  so 
constituted.  To  one  he  would  advert.  A  judge, 
an  intelligent  and  learned  man,  who  was  pre- 
siding in  such  a  court  with  two  such  judges  to 
aid  him,  once,  probably  without  consulting 
them,  made  a  decision,  as  the  opinion  of  the 
court.  When  he  had  conclu  Jed,  one  of  the  side 
ju  iges  rose,  and  drawing  himself  up  to  his  full 
length  exclaimed — ,4  Such  may  be  the  opinion 
of  the  court,  but  it  aint  mine  by  a  damn'd  sight." 
The  other  judge  then  rose  anl  added — ilHy  the 
great  Jehovah  God  !  nor  mine,"  The  judge 
then  quietly  remarked,  "Gentlemen,  I  am  over- 
ruled." Now  he  asked  the  Convention  if  it 
would  perpetuate  a  system  which  would  put 
such  men  on  the  bench,  and  continue  a  system 
which  was  but  a  mere  mockery  of  justice.  [Mr. 
Kennedy — 'are  they  not  elected."]  No,  they 
were  put  there  by  the  mighty  appointing;  power 
of  the  Governor  ami  Senate  ;  and  there  was 
nothing  of  party  in  it,  lor  he  believed  the  two 
judues  he  alluded  to  were  of  opposite  politics. 
Perhaps  the  gentleman  from  Allegany,  (Mr. 
Angel)  could  tell  the  locality  where  this  scene 
was  laid. 

The  PRESIDENT  said  there  was  no  question 
before  the  Convention. 

Mr.  HOFFMAN  said  the  report  of  the  select 
committee  was  first  in  order,  and  it  was  taken 
up  accordingly. 

The  Secretary  read  the  tenth  section  of  the 
report  of  the  judiciary  committee,  as  follows: 

11  Surrogates  sh ill  be  elected  for  four  years.  They 
shall  be  compensated  by  fixed  salaries,  and  they  shall 
not  receive  any  ft  es  ui  perquisites  of  office." 

The  report  of  the  select  committee  proposed 
first  to  amen  l  by  adding  after  the  word  "  lees," 
"  for  their  own  use." 

Mr.  PATTERSON  suggested  that  the  Con- 
vention should  take  up  that  part  of  the  report  of 
the  select  committee  in  relation  to  county  courts; 
for  if  that  were  agreed  to,  surrogates  might  be 
unnecessary. 

The  Convention,  acting  upon  the  suggestion, 
took  up  the  thirteenth  section,  giving  to  the  le- 
gislature power  to  to  establish  inferior  courts  of 
criminal  jurisdiction. 

•  The  report  of  the  select  committee  proposes 
to  amend  first  by  inserting  the  words  "in  any 
county  at  the  expense  of  the  county." 

Mr.  F.  F.  BACKUS  moved  to  amend  the  a- 
mendment  by  adding  after  the  word  i(  county," 
the  words  *'  upon  the  unanimous  petition  of  the 
board  of  supervisors." 

Mr.  TALLMADGE  moved  to  strike  out  the 
Word  "  unanimous"  and  insert  "  majority." 

A  long  conversation  ensued,  and  then  the  a- 
mendment  was  agreed  to — 53  to  41. 


Mr.  HCJNT  moved  to  amend  the  section  at 
reported  by  the  select  committee,  by  striking  out 
the  words  "  at  the  expense  of  the  county,"  and 
inserting  at  the  end  of  the  section  the  words, 
14  but  no  such  court  shall  be  a  charge  on  the  state 
treasury." 

Mr.  BRUCE  obtained  unanimous  consent  to 
present  a  plan  of  county  courts,  which  was  read 
by  the  secretary,  as  follows  :— 

§  — .  There  shall  be  elected  in  every  county  of  this 
state  (except  the  city  and  county  of  New  York)  a  coun- 
ty judge,  who  shall  hold  his  office  (or  four  y*ars.  Said 
judge  sh  ill  hold  a  county  cou  t  and  perlorm  all  the 
duties  ot  surrogate  for  said  county. 

§—  Such  county  court  shall  have  appellate  juris- 
diction in  all  cases  tried  in  justices  courts,  and  shall 
have  origin-il  jurisdiction  as  hereinafter  provided 

$  -.  The  county  juilge,  with  two  justices  of  the 
peace,  (to  be  annual  y  elected  by  the  board  of  supervi- 
sors) shall  hold  courts  of  general  sessions  for  the  trial 
of  all  offences  punishable  by  imprisonment  in  the  state 
prson  for  a  term  not  exceeding  ten  years,  and  shah 
perform  such  other  special  duties  as  may  be  required 
by  law. 

§  — .  The  county  judge  shall  receive  an  annual  saU- 
ry,  to  be  fixed  by  law  and  paid  from  the  county  treasu- 
ry; and  all  money-*  received  by  f.im  as  surrogate  or 
judge  shall  be  paid  into  the  county  treasury. 

§  —  In  every  county  having  a  population  of  f0,000f 
or  more,  the  legislature  may,  by  a  majority  of  all  the 
member-,  eleced,  authorize  the  election  of  one  or  two 
associate  judges,  and  may  confer  upon  such  courts 
such  original  juri-dtetion  as  may  be  necessary.  After 
two  years  from  the  adoption  of  this  constitution^  th 
legislature  may,  by  a  majority  of  all  the  members 
elected,  confer  upon  the  court  of  any  other  county, 
such  original  jurisdiction  as  the  business  thereof  may 
require. 

A  long  conversation  then  ensued  on  Mr. 
Hunt's  amendment,  which  was  agreed  to. 

Mr.  COOK  moved  to  amend  by  adding  at  the 
end  of  the  section  the  words — "  No  county,  un 
less  it  contains  50,000  inhabitants  shall  be  enti- 
tled to  more  than  two  judges,  one  of  whom  shall 
discharge  the  duties  of  surrogate."  On  that 
amendment  he  called  for  the  yeas  and  nays. 

Mr.  CROOKER  moved  to  strike  out  "two" 
and  insert  "  one,  who  shall  be  surrogate." 

Mr.  HARRIS  thought  thi*  section  should  find 
very  little  favor  with  the  Convention. 

Mr.  VAN  SCHOONHOVEN  contended  that 
one  judge  in  these  county  courts  was  as  good  as, 
or  better  than  five  ;  he  tnereforewas  opposed  to 
the  amendment,  because  it  left  the  legislature  to 
make  a  numerous  bench  in  counties  with  a  pop- 
ulation exceeding  50,000. 

Mr.  BROWN  said  if  the  Convention  intended 
to  work  out  a  county  court  system  without  re- 
course to  the  legislature,  they  would  be  disap- 
pointed  ,•  he  therefore  hoped  the  question  would 
be  taken.  He  then  proceeded  to  express  his  ob- 
jection to  the  amendment  which  had  been  adopt- 
ed by  which  the  supreme  control  over  this  sub- 
ject was  given  to  the  boards  of  supervisors. 

Mr.  B  ASCOM  briefly  debated  the  amendment. 

Mr.  RUSSELL  expressed  his  preference  for 
the  plan  of  Mr.  Crooker,  but  if  that  should 
fail,  he  would  take  the  plan  of  the  committee  of 
eight.  The  boards  of  supervisors  were  directly 
responsible  to  the  people,  and  were  the  best 
judges  of  the  public  sentiment,  and  he  therefore 
could  not  undei  stand  the  distrust  of  those  boards 
which  some  gentlemen  felt.  He  thought  two 
judges  were  necessary  in  a  county  of  less  than 
50,000  inhabitants,  but  one  should  be  the  surro- 
gate.   Three  might  be  necessary  in  other  conn* 
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ties,  but  there  could  be  no  danger  of  leaving 
that  to  the  legislature  with  the  concurrent  action 
of  the  boards  of  supervisors. 

Mr.  FORSYTH  would  not  vote  for  any  plan 
that  shall  not  be  uniform  throughout  the  state. 

Mr.  BAKER  explained  the  action  of  the  com- 
mittee of  eight  on  the  subject  of  these  courts. 

Mr.  CROOKER  withdrew  his  amendment  to 
Mr.  Cook's  amendment. 

Mr.  WILLARD  proceeded  to  show  the  vari- 
ous representations  made  by  members  of  the 
judiciary  committee,  that  the  thirty-two  supreme 
court  judges  would  be  sufficient  to  despatch  all 
our  business  ;  and  he  asked  where  was  the  ne- 
cessity for  these  county  courts  ? 

Mr.  WATERBURY  took  the  same  ground. 

Messrs.  COOK,  SWACKHAMER,  CAM- 
BRELENG,  BASCOM,  CROOKER,  and  oth- 
ers,  entered  into  some  explanations. 

Mr.  Cook's  amendment  was  negatived,  38 
to  44. 

The  question  then  recurred  on  the  13th  sec- 
tion, as  amended  by  the  select  committee. 

Mr.  CROOKER  again  offered  his  substitute 
for  that  section,  as  given  above. 

Mr.  MURPHY  wished  to  provide  an  amend- 
ment of  the  last  clause  of  the  amendment,  by 
adding,  '•  and  such  courts,  except  in  the  city  of 
New- York,  shall  have  an  uniform  organization 
and  jurisdiction." 

Mr.  CROOKER  accepted  the  amendment. 

Mr.  HARRIS  made  a  motion,  which  had  been 
suggested  by  Mr.  Nicholas,  to  give  the  boards 
of  supervisors  power  to  fix  the  salaries  of  these 
judges. 

Mr.  STETSON  supported  the  amendment. 

Mr.  LOO  MIS  opposed  it.  and  contended  that 
it  should  be  left  with  the  legislature. 

Mr.  HARRIS  withdrew  his  amendment. 

Mr.  STETSON  objected  to  these  courts  hav- 
ing  appellate  jurisdiction  in  cases  from  justices' 
courts,  as  here  provided,  but  was  willing  to 
leave  it  to  the  legislature  to  say  how  these  cases 
should  be  carried  up. 

Mr.  CROOKER  accepted  an  amendment, 
based  on  that  suggestion. 

Mr.  HARRIS  renewed  the  proposition  which 
he  withdrew  a  few  minutes  ago,  to  vest  in  the 
board  of  supervisors  the  power  to  fix  the  sala- 
ries of  the  judges. 

Mr.  CROOKER  objected  to  the  amendment. 
He  feared  favoritism  would  influence  the  boards 
of  supervisors,  and  that  a  desire  to  be  economi- 
cal in  fixing  salaries  might  prevent  the  employ- 
ment of  competent  men. 

Mr.  VAN  SCHOONHOVEN  was  in  favor  of 
the  board  of  supervisors  having  this  power. 

Mr.  SALISBURY  advocated  the  amendment. 

The  yeas  and  nays  were  then  called  on  the 
amendment,  and  there  were  yeas  93,  nays  14. 

Mr.  MURPHY  moved  to  add  the  words  "in 
such  cases,"  so  as  to  limit  the  appeals  to  civil 
cases. 

Mr.  CROOKER  objected  to  the  decision  of 
the  county  judge  being  final  in  any  ease. 

Mr.  PERKINS  pointed  out  the  items  of  ex- 
pense of  these  county  courts.  In  St.  Lawrence 
county  five  days  was  sufficient,  but  even  for  tha'i 
lime,  50  jurors  at  $1  a  day  each,  would  be  $250. 


Mr.  CROOKER  said  In  Cattaraugus  the  court 
sits  10  or  12  days. 

Mr.  PERKINS  .—Well,  then  the  expense 
would  be  greater.  There  were  also  the  fees  of 
various  officers  which  he  pointed  out,  and  all 
this  expense  was  to  be  incurred  for  no  practical 
utility. 

Mr.  MURPHY  withdrew  his  amendment. 

Mr.  STOW  moved  to  exempt  Erie  from  the 
operation  of  this  provision  as  well  as  New  York. 

Mr.  MURPHY  opposed  all  exceptions.  New 
York  was  an  anomalous  case,  the  jurisdiction 
of  the  city  extending  over  the  county,  but  it  was 
not  so  elsewhere. 

Mr.  RUSSELL  was  disappointed  with  the  de- 
tails of  the  plan  of  Mr.  Crooker.  It  excluded 
all  civil  jurisdiction,  with  some  trifling  excep- 
tions, and  this  he  regretted.  He  desired  to  strike 
out  the  words  which  prevented  these  courts  ex- 
ercising civil  jurisdiction,  and  he  also  wished  the 
legislature  to  have  power  to  extend  their  civil 
jurisdiction  if  they  shall  be  found  to  work  well. 
He  was  opposed  to  the  amendment  of  the  gen- 
tleman from  Erie,  because  he  desired  a  general 
system. 

Mr.  STOW  defended  his  amendment.  The 
courts  in  Erie  county  detei mined  cases  in  which 
great  amounts  were  involved,  hence  it  was  a 
matter  of  great  importance  to  them  to  have  good 
courts.  He  was  of  opinion  that  the  courts  they 
now  had  were  superior  to  those  that  were  pro- 
posed. 

Mr.  HOTCHKISS  moved  the  previous  ques- 
tion  and  it  was  seconded,  and  the  main  question 
ordered. 

Mr.  Stow's  amendment  was  rejected. 

Mr.  Crooker's  substitute  was  agreed  to,  yeas 
52,  noes  44,  as  follows: — 

AYES—  Messrs.  Aneel,  Archer,  Baker,  Bergen,  Bow- 
dish,  Burr,  Cambreleng,  Clark,  Cook,  Crooker,  l>odd, 
Dorlon  Flanders,  F  rsyih,  Gr  ham  Harris,  Harrison, 
Hart,  Hiwley,  Hotchkiss,  a.  Huntington,  Hyde,  K  ru- 
ble, Kernan,  Kiugsley.  Loomis,  McNeil,  Maxwell,  Mil- 
ler, Morris,  Munro,  Mutphy,  Neilis,  Nicholas,  Patter- 
son, Porter,  lowers,  lihondes,  Sears,  shaver,  Shaw, 
Stetson,  Swackhamer,  Taggart,  W.  Taylor,  Town- 
send,  Van  Sehoonhoven,  Warren,  Waterbury,Witbeck, 
Wood,  Youngs— 5-2. 

NOES— Messrs.  Ayrault,  F  F.  Backus,  H  Backus*, 
Bouck.  Prayton,  Brown,  Bruce,  Brundage,  Hull,  I).  I). 
Campbell,  Candee,  Conely,  Dana,  Dubois, Greene, Hun- 
ter, K.  Huntington,  Hutchinson,  Parish,  Ptnmman, 
Perkins,  President,  Richmond,  Hiker,  Ruggles,  hus- 
sell,  St.  John,  Salisbury.  Shu  ford,  Simmons,  E  Spen- 
cer, W.  H  spencer,  stow,  Tail,  lallmadg",  J.  J.  Tay 
lor,  Tuthill,  Ward,  A.  Wright,  W.  B.  Wright,  Yawger, 
Voung— 44 

The  substitute  is  as  follows  : — 

$  13.  There  shall  be  elected  in  each  of  the  counties 
of  this  state,  except  the  city  anl  county  of  $<  w-York, 
one  county  judge,  whosh'U  hold  his  office  for  four 
years.  The  county  judse  shall  hold  the  Cuun'y  court, 
perform  the  duties  of  the  office  of  surrogate,  and  su  h 
other  duties  hs  shall  be  prescribed  by  law.  The  county 
court  shall  have  such  jurisdiction  of  cans1  s  arising  in 
justices  court  as  hall  be  pre  cribed  by  law;  but  shall 
have  no  original  civil  jurisdiction  except  in  special  ca- 
ses to  he  prescribe  d  by  law 

The  county  judge,  with  two  justices  of  the  peace, 
may  hold  courts  of  sessions  with  3uch  criminal  juris* 
lion  as  the  legislature  shall  prescribe,  and  perform 
such  other  duiie«s  as  mny  be  required  by  law. 

The  county  judge  shall  receive  an  annual  salary,  to 
be  fixed  by  the  board  of  supervisors,  which  shall  be 
neither  increased  nor  diminished  during  his  continu- 
ance in  office  The  justices,  for  services  in  courts  of 
session,  shall  be  paid  a  per  diem  allowance  out  of  the 
county  treasury 
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In  counties  havinp  a  population  exceeding  forty  thou- 
sand, the  l»»g:t>|nuirp  may  provide  lor  ih»-  election  of  a 
s.epnrate.  officer  to  perlumi  the  duties  of  the  office  oi 
{surrogate 

The  legislature  uihv  confer  equity  jurisdiction  in  spe- 
cial case  -  upon  the  totiiity  jiuLc  Appe.ils  shall  lit-- 
from  the  county  court  and  court  of  sessions  to  the  su- 
preme coint  in  banc. 

Inlet ior  local  c  urts  of  civil  and  criminal  jurisdic- 
tion, may  be  established  by  the  legislature  in  caiesand 
incorporated  vil'ages;  and  such  courts,  except  lor  the 
city  of  New-\ork,  shi'l  hive  an  uniform  organiz  tion 
and  jurisdiction  in  such  cities  and  villages  respectively. 

Mr.  J.  J.  TAYLOR  laid  on  the  table  a  mo- 
tion to  reconsider. 

The  question  then  recurred  upon  the  section 
as  amended. 

Mr.  A.  HUNTINGTON"  said  he  did  not  £et 
hold  of  the  question  decided  by  the  last  vote.- 
He  voted  against  the  proposition  which  he  had 
just  before  voted  to  sustain.  He  desired  to 
change  his  vote. 

Leave  was  given,  and  the  question  recurred 
on  Mr,  Crooker's  substitute  for  the  13th  sec- 
tion. 

Mr.  TALLMADGE  said:  I  have  taken,  Mr. 
President,  very  little  part  in  the  debate  the  last 
two  days,  on  the  subject  of  a  county  court, 
a  court  of  common  plea-:,  or  by  whatever  name 
a  court  in  every  county  in  the  state.,  inter- 
mediate between  the  justices'  court  and  the  su- 
preme court,  may  be  called.  The  Convention 
being  now  about  to  take  the  final  vote  on  the 
thirteenth  section,  and,  as  it  seems,  to  adopt  the 
substitute  as  amended,  I  feel  it  incumbent  on 
me  to  submit  a  few  remarks  on  this  very  inte- 
resting subject. 

In  the  earjy  proceedings  of  this  Convention,  I 
avowed  myself  the  advocate  of  a  county  court, 
or  a  court  intermedia«e  between  the  justices  and 
the  supreme  court.  I  rise  now  to  re-assert  my 
belief  in  the  expediency  and  the  necessity  of 
establishing  such  a  tribunal.  I  have,  on  a  for- 
mer occasion,  taken  part  in  the  debate  on  the 
"  New  Judiciary  System"  now  under  discussion, 
and  explained  my  views  and  expressed  a  deci- 
ded opinion  against  the  plan  proposed  by  the 
committee,  which  U,  in  substance,  to  abolish  the 
county  courts,  and  to  establish  a  supreme  court, 
with  thirty-six  judges,  (and  the  right  to  increase 
the  number,;  and  to  be  charged  with  all  the  busi- 
ness of  the  state,  in  law  and  equity,  and  down 
to  the  justices'  courts.  It  never  will  work  well. 
It  cannot  satisfy  the  public  desire.  If  you  will 
have  a  high  and  dignified  court,  you  must  pay 
for  it,  and  command  the  talent  of  the  state,  and 
assign  to  it  a  corresponding  order  of  business. 
But  if  you  require  it  to  descend  to  the  justices' 
court  in  the  details  of  small  county  business,  it 
must  and  will  sink  in  its  character  to  a  corres- 
ponding grade.  For  such  an  order  of  business 
the  public  will  not  bear  its  burthens,  and  the 
court  must  lose  its  character  of  elevation. 

But  sir,  it  is  not  my  purpose  now  to  reanrue 
this  important  question.  Enough  has  been  said. 
I  rose  only  explain  the  peculiar  predicament  in 
"Which,  in  common  with  other  friends,  I  find  my- 
self placed  on  this  interesting  question.  From 
the  beginning  to  the  end, we  have  been  the  avow- 
ed advocates  for  the  establishment  of  county 
courts,  with  appropriate  civil  and  criminal  ju- 
risdiction, and  yet  we  appear  as  voting  in  the 
negative,  upon  almost  every  proposition  which 


has  been  submitted,  and  we  intend  now,  to  rote 
in  the  negative  on  this  final  question.     We  im- 
pute no  bame  to  others.  It  shall  be  called  honest 
difference  of  opinion  among  the  Irigndsof  a  com- 
mon measure.  It  is  our  pleasure  to  say  there  is  not 
a  visible  opponent  on  this  floor — not  a  voice  yet 
raised  against  the  establishment  of  county  courts. 
All  are  unanimous  in  an  evident  and  ardent  desire 
to  accomplish  this  common  object.  It  is  acciden- 
tal, and  the  merest   accident   in  the  world,  that 
there  is  such  an  honest  difference   of  opinion  a- 
mong   the   friends   of   this  measure  of  county 
courts— that  they  cannot  agree  upon  any  thing. 
We  all  remember  a  portion  of  these  friends,  on 
the  formation  of  the  supreme  court,  would  have 
36  judges— and  said  they  would  do  all  the   bu>i- 
nej-s  of  the  state  above  the  justices'   court — and 
that  county  courts  were  not   needed.     The  oth- 
er portion  of  those  friends  had  insisted  upon  on- 
ly 12  judges  of  the  i*upreme  court,    as  adequate 
to  the  business  of  the  stale,  with  county  courts 
to  do  the  lesser  class  of  civil  and    criminal  busi- 
ness.     Yet  now  we  are  all  happily  here  in  favor 
of  county  courts.     All   united  in  one  effort  for 
this  common  object.     We  have   spent   the   last 
three  days  in  bona  fide  endeavors  to  fix  upon  the 
details — every  possible  variety   of  amendments 
have  been  move|J — one  to  cut  off  it  civil  juris- 
diction—  and    another    to     limit    its    criminal 
powers — a    third    to    restrict    its    jurisdiction 
to  special  cases    and    to   a    single    judge,   and 
to   stay    its     going     into    operation    for  two 
years  —  and   another  to   commit  its    fate,   and 
its  pay,  and  formation,  to  the  will  of  the  boards 
of  supervisors,  &c,  &c.     We  were  a  little  time 
since  about  to  have  taken  a  final  vote  upon  the 
13th  section,  as  amended,  and  which  would  have 
been  available  for  some  good — but  then  a  "  sub- 
stitute" for  the  whole  section  was  moved  and 
accepted.     The  clerk  had  not   breathed   after 
reading  this  model  substitute   for  a  new  court, 
when  instantly  new  amendments  were   sent   in 
from  five  persons,  all  written  out — then  came 
the    previous   question — to   stop   other  amend- 
ments— and  now  the  main  question  is  to  be  put 
upon  the  whole  as  amended.     To  a  by-stander, 
unskilled  in  legislation,  this  might  look  like  pre- 
concert to  defeat  the  object  in  view,  while    to 
those  who  understand    the  matter   it  looks  like 
extra  zeal   to  accomplish  the  object  oi   county 
courts,  for  which  we  are  all  so  unanimous.    We 
have  already  taken   the  division  of  the  house 
about  a  dozen  times  on  amendments  to  a  county 
court,  while   we   cannot  get  a   que^ion   on  a 
county  court  alone,  or  to  leave  it  to  ihe  legisla- 
ture.    It  must  be  coupled  with  matter   to  se- 
cure its  defeat,   by  the   vote   of  its   friends.— » 
"Amendments   may    be   made   so  as  totally  to 
aJter  the  nature  of  the  proposition  ;  and  it  is  a 
way  of  getting  rid  of  a  proposition,  by  making 
it  bear  a  sense  different  from  what  was  intend- 
ed by  the  movers  ;  so  that  they  vote  against  it 
themselves."— 2  Hats.  79;  Clark's  Manual,  146. 
Our  case  is  much  like  the  one  of  a  fond  pa- 
rent, who  had  long  desired  an  addition    to   his 
household  j  and  when  at  length  the  little  bless- 
ing came,  and  by  which  the  inherifanceol  many 
expecting  and  anxious  relations  was  cut  short, 
yet  all  assembled  to  join  in  the  family  jov,  and 
lend  their  willing  aid  to  amend  and  make  the 
Uttle  innocent  more  perfect.    All  had  plans  for 
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its  improvement.  It  was  too  long  for  one,  and 
he  moved  lo  shorten  it  a  foot — another  would 
have  its  hand  taken  oft— a  third  Mould  clip  off 
lis  nose,  and  a  fourth  put  out  its  eyes—a  fifth 
and  a  sixth  disliked  exceedingly  its  pallid  com- 
plex.on.  and  the  one  wished  to  give  it  the  smail 
pox— another  thought  leprosy  would  be  iar  bet- 
ler — while  one,  yet  more  wiliinsr  to  be  useful; 
moved  a  il  substnute,"  that  had  no  vitality,  or 
power,  and  thus  he  would  better  promote  the 
common  welfare.  To  this  all  agreed,  and  to 
evince  greater  honor  to  this  rising  hope,  it  was 
unanimously  named  alter  a  Russian  leader  of 
great  renown  culled  Kut-us-off  ! 

We  are  entangled,  Mr.  President,  in  a  net  of 
forms,  and  bound  so  tight  by  rules  of  our  own 
making,  and  cords  of  our  own  tying,  that  we 
are  constantly  baffled  in  the  very  objects  in 
which  we  are  all  agreed  j  and  yet,  even  the 
ik  responsible  majority"  of  this  house  cannot  re 
Yeve  us.  Fears  are  entertained,  that  the  un- 
learned and  suspicious  public  will  not  appreciate 
the  queer  dilemma  in  which  we  are  placed,  and 
may  not  only  doubt  the  fairness  of  our  motives, 
but  may  even  accuse  some  of  the  younger  mem- 
bers as  intending,  by  adopting  the  36  judge  sys- 
tem, to  provide  good  places  for  ourselves.  The 
only  possible  remedy  which  L  can  suggest  a- 
gainst  these  impending  evils,  is,  that  we  add  a 
clause  to  this  constitution,  declaring  any  mem- 
ber of  this  Convention  to  be  ineligible  to  take 
office  under  this  constitution  for  the  term  of  three 
years  from  i's  adoption. 

We  have  heard  described  in  this  discussion  in 
g'owing  colors,  the  fall  and  the  degraded  condi- 
tion of  the  present  county  courts  as  a  reason 
Why  we  must  not  amend  and  re-establish  the 
county  courts.  Some  have  even  described  par 
ticular  cases,  and  stated  one  in  which  a  presid- 
ing judge  gave  the  judgment  as  of  the  court, 
whilst  the  other  two  judges  protested  in  violence 
and  language  which  my  friend  near  me  (Mr. 
Dana)  lias  objected  to.  as  too  profane  and  inde- 
cent lo  be  admitted  even  in  a  recital.  Several, 
gentlemen  near  me,  say  they  know  all  the  par- 
ticulars of  the  case — that  the  disorder  did  not 
arise  from  the  judges — 'hat  it  all  came  from 
Justice  Alchohoi!  which  had  been  infused  too 
freely  into  the  court.  We  now  give  the  rightol 
election  to  the  county  ;  such  cases  will  hereafter 
depend  upon  the  choice  of  the  county.  I  re- 
member with  satisfaction  the  old  county  court 
of  Dutchess  county,  in  which  it  was  my  pride 
once  to  practice — a  Brooks,  a  Johnston,  an 
Emotr,  and  a  Pendleton,  were  in  succession  the 
presiding  judges,  with  associates  wor  hy  of  such 
principles— all  gentlemen  of  intelligence  and  in- 
tegrity— and  for  many  years  held  an  elevated 
county  court  Other  counties  may  look  back, 
with  the  same  proud  result.  In  those  days, 
those  judges  served  for  the  distinction  and  the 
honor,  and  they  were  well  paid.  In  latter 
times,  and  since  it  has  been  discovered,  to  use 
a  word  I  have  learned  on  this  floor,  to  be 
"  undemocratic"  to  have  an  office  without  pay, 
and  which  thereby  the  poor  man  cannot  afford 
to  hold.  Tbe  legislature  have  provided  two 
dollars  a  day.  and  have  opened  the  road  of  this 
profit  and  promotion  to  the  village  justice  and 
the  bar-room  politician.  The  result,  the  char- 
meter  and  condition  oi  the  court!  are  before  us. 


The  county  court  requires  only  to  be  repaired, 
and  made  efficient  for  the  medium  business  of 
the  state,  and  then  twelve  judges  for  the  su- 
preme court  would  only  be  required,  or  could 
find  business  for  their  employment.  It  is  cer- 
tain the  thirty-six  judge  and  ihe  county  courts 
cannot  exist  together.  If  the  former  is  adop- 
ted, it  must  end  in  multiplied  commissioners  and 
a  swarm  of  petty  officers  lo  do  the  local  busi- 
ness. Since  the  adoption  of  the  system  for  the 
supreme  court,  with  its  thirty-six  judges,  it 
seems  a  difficult  matter  to  sret  a  hearing  lor  the 
county  court,  and  every  effort  to  present  the 
question  of  a  county  court  has  been  amended  to 
its  utter  ruin. 

Gentlemen  express  surprise  that  in  a  measure 
where  there  is  no  opposition,  and  to  which  all 
I  are  agreed  ;  yet  every  effort  to  advance  is  con- 
I  stantly  defeated  by  amendments,  to  make  the 
the  thing  more  perfect — until  there  is  not  a 
friend  left  for  it.  Some  have  said  they  are  lost 
in  the  labyrinth  of  rules,  and  questions  of  le- 
gislative usages  ;  and  that  such  a  case  of  con- 
fusion never  before  existed.  Will  those  gentle- 
men allow  me  to  differ  from  them,  and  to  state 
that  a  like  case  existed,  in  all  its  features,  in 
the  legislature  of  1824?  It  was  my  lot  to  have 
been  a  member  of  that  body.  The  memorable 
question  of  the  electoral  law,  proposing  to  give 
the  choice  of  the  electors  to  the  people,  came 
before  that  legislature.  That  legislature,  like 
this  Convention,  had  no  ulterior  party  politics 
in  it.  All  were  agreed  in  the  proposition  ;  but 
each  one  wished  to  render  it  more  perfect  by 
some  slight  amendment.  All  was  confusion, 
trom  the  collisions  of  these  honest  efforts.  The 
session  thus  passed  away.  An  extra  session 
was  called  by  the  Executive;  and  that  too  pass- 
ed off,  and  no  electoral  law.  The  confusion  of 
amendments,  rules,  orders,  committees  and  re- 
ferences, was  such,  that  the  honestesi  members 
of  the  house  could  not  tell  how,  why,  or  when 
the  electoral  law  was  lost.  But  lo  and  be- 
hold, the  people  understood  it !  and  there  was 
a  day  of  ample  retribution.  This  created 
"  the  immortal  seventeen  !"  Will  not  the  Iriends 
of  this  system  of  thirty-six  judges,  and 
the  necessary  clerkships,  subaltern  officers, 
and  commissioners  for  local  business — take 
warning  and  learn  a  lesson  of  wisdom  from 
the  past?  Thirty-six  judges,  with  expected 
salaries  of  $3000  each,  and  $500  for  traveling 
expenses,  with  the  consequent  retinue  of  needy 
dependants,  will  be  one  very  rank  slice  of  party 
patronage  May  it  not  be  mistaken  for  a  com- 
pany of  California  volunteers  ?  I  hope  it  may 
be  submitted  to  the  people  at  the  next  election 
as  a  separate  article.  I  fear  the  people  will  not 
take  it  off  our  hands,  and  that  the  vastness  of 
the  scheme  will  have  defeated  its  own  consumma- 
tion. True,  we  have  provided  for  the  election 
of  the  judges  by  the  people  j  but  will  this  be 
satisfactory?  At  the  beginning  of  this  Conven- 
tion, we  were  told  that  the  elections  must 
be  all  brought  home  to  the  people.  The 
old  senate  districts  were  too  large— and  the 
counties  have  been  cut  up  into  single  assembly 
districts,  that  the  electors  may  know  the  particu 
lar  candidate.  Yet  when  we  come  to  the  elec- 
tion of  the  judges,  the  thirty  two  single  sen- 
ate  districts  are  too  small  for  thirty- two  judg- 
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cs.  They  must  have  a  judicial  district  provi- 
deJ  ;  embracing  several  large  and  distant  coun- 
ties— with  an  election  of  four  judges  at  one  time 
— and  to  elect  only  once  in  four  years — will  this 
reieem  our  pledge  for  single  districts  and  to 
bring  the  elections  home  to  the  people? 

Mr.  W.  TAYLOR  desired  to  offer  an  addi- 
tional section,  but  it  was  ruled  out  of  order. 

Mr.  BROWN  urged  that  Mr.  Taylor's 
amendment  should  be  received — saying  that  he 
voted  against  the  proposition  just  adopted,  be- 
cause it  did  not  give  the  legislature  power  to 
confer  on  the  county  courts  original  civil  juris- 
diction, which  he  desired  to  give. 

Mr.  CROOKER  said  he  had  a  section  drawn 
which  he  preferred  to  the  one  adopted. 

Mr.  BROWN  continued,  saying  that  he  and 
others  desired  to  give  the  legislature  the  power, 
instead  ol  confirming  this  jurisdiction  in  the 
constitution. 

Mr.  W.  TAYLOR  said  his  proposition  was 
in  substance  that  which  Mr.  Perkins  proposed 
to  offer— providing:  that  the  county  court  should 
have  such  jurisdiction  of  causes  arising  in  jus- 
tices' courts,  and  such  original  civil  jurisdiction 
as  might  be  prescribed  by  law. 

Unanimous  consent  being  necessary,-— Mr. 
RICHMOND  objected. 

Mr.  W.TAYLOR  then  asked  unanimous  con- 
sent to  offer  a  proposition,  conferring  on  the  le- 
gislature, by  the  vote  of  a  majority  of  all  elect- 
ed, to  authorize  the  election  of  one  or  two  asso- 
ciate judges,  in  counties  having  a  population  of 
50,000,  and  to  confer  original  civil  jurisdiction  ; 
and  after  two  years,  to  confer  on  any  other 
county  courts  the  like  jurisdiction,  if  necessary. 

Mr.  WATERBURY  objected— and  the  ques- 
tion still  recurred  on  the  13th  section  as  amen- 
ded. 

Mr.  RUSSELL  opposed  the  section — urging 
that  it  would  be  monstrous  injustice  to  confer  on 
local  courts  in  cities  and  villages,  powtrs  that 
were  denied  to  a  county  court,  no  matter  what 
the  population  of  the  county. 

Mr.  VAN  SCHOONKOVEN  insisted  that, 
under  this  clause,  except  in  special  cases,  origi- 
nal civil  jurisdiction  might  be  conferred. 

Mr.  RUSSELL  urged  if  that  was  the  con- 
struction, the  language  was  deceptive.  The  pro- 
hibition meant  nothing.  If  that  was  the  inten- 
tion, it  shou'd  be  ma  le  plain. 

Mr.  BROWN  thought  this  difficulty  might  be 
Sot  over — if.  as  he  believed,  there  was  a  ma  jo- 
rity  here  in  favor  of  giving  the  legislature  pow- 
er over  this  subject.  At  all  events,  the  gentle- 
man from  Genesee  should  not  block  up  business 
here,  if  such  was  the  fact.  To  test  the  sense  of 
the  body,  he  moved  to  re-commit  this  section  to 
the  committee  of  eight  with  instructions  to  make 
this  exception  cover  any  case  where  the  legisla- 
ture might  see  fit  to  confer  this  jurisdiction — and 
thnt  they  report  instanter. 

Mr.  RICHMOND  justified  his  course,  as  the 
only  one  left  him  in  order  to  get  such  a  system 
as  he  desired,  and  such  as  the  people  desired. 
He  wanle  1  to  save  them  some  $60,000  a  year, 
and  give  them  a  better  system,  which  he  beiiev^ 
ed  could  be  done.  The  difficulty  in  the  way  of 
a  county  court,  he  repeated,  was  this  overshad- 
owing  supreme  court — and  his  object  was  to 
compel  gentlemen  to  take  the  back  track  on  that 


subject.  But,  tinder  the  circumstances,  he  with- 
drew his  objection. 

Mr.  HOFFMAN  then  urged  a  recommitment, 
with  instructions  so  to  amend  as  to  give  the  le- 
gislature power  to  confer  on  this  one-man  court 
such  jurisdiction  as  wonld^make  him  a  judge — 
and  to  give  more  extension  to  the  court  should 
the  necessity  of  the  particular  case  require  it.— 
They  should  have  power  to  increase  the  num- 
ber of  judges  according  to  the  increase  of  popu- 
lation. 

Mr.  CROOKER  asked  how  two  judges  could 
do  more  business  than  one? 

Mr.  HOFFMAN  replied  that  it  was  because 
four-fifths  cf  the  business  devolving  on  them 
would  he  local  chamber  business. 

Mr.  STETSON  asked  if  the  gentleman  sup- 
posed  there  was  anything  in  this  article  prohibi- 
ting the  appointment  of  supreme  court  commis- 
sioners? 

Mr.  HOFFMAN  said  there  was,  as  he  unler- 
stood  it.  But  if  local  judges  were  to  be  appoint, 
ed  in  the  shape  of  commissioners,  he  preferred 
that  they  should  be  put  into  service  as  local 
juiges,  and  try  causes  as  well  as  serve  at  cham- 
ber. He  objected  also  to  the  power  to  erect 
courts  of  inferior  jurisdiction  in  incorporated 
villages  and  confine  them  to  cities  having  a  cer- 
tain population. 

Mr.  CROOKER  urged  that  a  single  judge  was 
enough  to  try  issues  of  fact— and  that  if  other 
officers  were  needed  for  chamber  business,  he 
would  have  them  appointed — not  make  them 
county  judges,  to  take  part  of  the  pay  and  thus 
belittle  your  county  judge.  He  was  himself  in 
favor  of  a  larger  county  court  than  this  section- 
provided — and  yielded  his  opinion  to  suit  others, 
and  in  order  to  get  something  in  aid  of  this  su- 
preme court,  which,  he  believed,  could  not  dis- 
charge the  duties  thrown  upon  them.  He  should 
be  willing  to  have  this  section  reconsidered, 
and  have  the  sense  of  the  house  taken  on- 
a  larger  countv  court.  He  read  a  section  he 
had  drawn  with  this  view— to  the  effect  that  the 
legislature  then  might  establish  a  county  court 
to  be  held  by  a  single  county  judge,  and  courts 
of  session  to  Ne  held  by  the  county  judge  and 
two  justices  of  the  peace — the  county  judge  to- 
be  elected,  to  be  surrogate,  and  to  have  special 
duties  to  be  prescribed  by  law — the  legislature 
to  prescribe  the  duties  and  powers  of  the  county 
judge  and  court  of  sessions.  This  was  as  far 
as  he  would  so  into  detail — but  to  suit  conflict- 
ing views,  he  had  been  obliged  to  entangle  his 
amendment,  before  offered,  with  many  details 
that  ought  not  to  be  there.  He  urged  concilia- 
tion and  concession  on  this  subject — saying  that 
he  was  willing  to  compromise  and  yield  his  own 
opinions  to  secure  something  like  harmony  in 
our  action.  ,He  hoped  the  section  would  be  re- 
considered— and  then  he  would  withdraw  it,  if 
in  his  control,  and  offer  the  proposition  he  had 
indicated — that  gentlemen  might  have  the  op- 
portunity to  record  their  votes  for  or  against  a 
good,  strong,  common  pleas  court. 

Mr.  MURPHY  said  he  should  vote  tr  recon- 
sider,  though  with  the  feeling  rather  of  the  dis- 
ciplined soldier,  who  must  obey  the  word  of 
command,  though  his  own  judgment  might  be 
the  other  way.  He  confessed  that  he  was  orig- 
inally opposed  to  this  plan  of  a  judiciary  system , 
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as  too  large*  and  expensive  contrasted  with  the 
benefits  to  result  from  it.  He  was  in  favor  of 
dividing:  the  labor  which  was  proposed  to  be 
thrown  upon  this  supreme  court,  by  establishing 
local  tribunals.  But  he  was  told  by  the  experi- 
enced generals  who  took  the  lead  on  this  ques- 
tion, that  these  judges  would  go  into  the  coun- 
ties and  do  up  all  the  local  business,  and  that 
thus  we  should  set  rid  of  a  great  local  charge, 
and  have  justice  of  the  highest  order  cheaply 
and  promptly  administered.  Under  these  cir- 
cumstances, he  came  into  the  support  of  the 
plan,  though  rather  an  awkward  recruit,  after 
having  succeeded  in  making  an  amendment  to 
carry  out  more  thoroughly  and  consistently  the 
plan  itself.  Having  done  this,  he  enlisted  under 
its  champions  and  leaders,  and  determined  to 
fight  the  battle  under  them.  But  when  we  came 
to  the  actual  conflict,  when  all  of  us  had  our 
bayonets  fixed  and  stood  ready  for  the  word  to 
charge — we  found  our  leaders  deserting  us,  and 
forcing  us  to  rptreat. 

Mr.  CROOKER  had  taken  no  lead,  nor  had 
he  deserted  his  post,  if  the  gentleman  meant 
him. 

Mr.  MURPHY  did  not.  He  referred  to  the 
gentleman  beyond  him,  the  distinguished  major 
general  from  Orange  (Mr.  Brown),  who  had 
taken  this  plan  under  his  particular  protection. 
That  gentleman  told  us  in  the  opening  of  this 
discussion,  that  we  would  not  want  these  local 
courts—but  that  this  supreme  court  would  do 
up  all  the  business.  But  now  that  gentleman 
proposed  to  adopt  these  local  courts,  and  thus, 
as  Mr.  M.  thought,  to  break  down  this  plan 
which  the  majority  here  had  agreed  to  sustain. 
Were  he  an  enemy  of  this  plan  of  a  judiciary 
system,  he  would  go  for  this  proposition — for  in 
his  judgment  it  must  fall  if  we  adopted  these 
local  tribunals.  The  people  never  would  con- 
sent that  the  enormous  expense  of  these  high 
tribunals  should  be  cast  on  them,  and  at  the 
same  time  submit  to  the  additional  expense  of  a 
county  court.  He  thought  the  two  were  incom- 
patible, and  that  when  the  gentleman  from  Or- 
ange and  others  assented  to  this,  they  sounded 
the  requiem  of  their  own  plan. 

Mr.  J.  J.  TAYLOR  was  no  admirer  of  coun- 
ty courts,  as  now  constituted.  But  he  knew 
that  there  were  duties  that  this  supreme  court 
could  not  perform — local  duties  requiring  a  local 
judge,  and  which  these  perigrinating  judges 
could  not  do.  He  enumerated  certain  statutory 
duties  to  which  he  alluded — among  other  things, 
the  duties  under  the  non-imprisonment  act. — 
Without  supreme  court  commissioners,  and 
without  a  county  judge,  there  would  be  no  one 
to  perform  these  duties. 

Mr.  SIMMONS  asked  if  it  was  necessary 
to  have  a  court  to  do  chamber  business? 

Mr.  J.  J.  TAYLOR  replied  that  the  difficul- 
ty  was,  that  a  supreme  court  commissioner, 
with  nothing  else  to  do,  would  not  be  the  com- 
petent officer  that  was  required.  The  legisla- 
ture  could  remedy  the  difficulty,  if  we  gave  them 
the  power.  He  prefered  not  to  undertake  to 
do  this  in  the  constitution — and  if  gentlemen 
would  dismiss  the  propensity  to  go  into  detail, 
we  could  agree  on  something  in  the  shape  of  a 
county  court,  which  would  administer  justice 
properlyt  and  add  no  manner  of  expense  to  the 


'  county.  And  Mr.  T.  went  into  the  expense  of 
such  a  system  as  might  be  desired,  contrasted 
with  the  expense  of  the  present  system,  toshow 
that  the  appeal  made  to  this  body  on  the  score 
of  expense  was  an  unworthy  appeal.  If  the 
expense  of  the  county  tribunal  should  be  a  lit- 
tle more  than  the  present,  he  would  rather  di- 
minish the  expense  of  the  higher  courts  than 
go  without  it. 

Mr.  CROOKER  now  moved  to  amend  the 
motion  of  Mr.  Brown,  so  as  to  recommit  with 
instructions  to  report  the  following  sections  : — 

$  — .  The  legislature  rmy  establish  a  county  court 
to  be  held  by  a  single  county  judge,  and  courts  of  ses- 
sions to  be  held  by  <he  county  judj.e  and  two  justices 
of  the  peace.  The  county  judjre  &hall  be  elected  for 
'our  years,  and  shall  perform  the  duties  «  f  the  office 
of  surrogate  and  the  special  duties  preseribed  by  law. 
The  board  of  supervisors  may  fix  t  e  sahry  of  the 
county  juf'ge,  and  the  le  islature  may  prescribe  the 
power  and  jurisdiction  of  the  county  court  and  court  of 
sessions. 

$ —  Inferior  and  uniform  local  courts  of  civil  and 
criminal  jurisdiction  may  be  established  by  the  legis- 
lature in  cities.  In  counts  having  a  population  of 
50,0i0,  the  l«gislatur»-  may  piovide  for  the  'lection  of 
a  separate  officer  to  periorm  the  duties  of  the  office 
of  surrogate. 

§  — .  t  he  legislature  may  prescribe  'he  number  and 
time  of  election  of  commissioners  in  the  several  coun- 
ties to  perform  certain  duties  of  a  judge  at  chambers 
which  shall  be  specified  by  law. 

Mr.  FORSYTH  opposed  all  these  motions  to 
recommit.  We  had  been  trying  for  three  days 
to  get  up  some  system  that  would  suit  the  ma- 
jority. We  had  at  last  got  one  ,-  and  now  gentle- 
men who  were  dissatisfied  with  it,  sought  to  put 
us  at  sea  again.  Among  these  was  a  very  dis- 
tinguished gent'eman,  who  had  favored  nearly 
all  the  plans  that  had  been  proposed,  and  yet 
voted  against  them  all. 

Mr.  BROWN,  (in  his  seat):— Who  is  that? 

Mr.  FORSYTH :— Yourself,  sir.  Mr.  F.  went 
on  to  say  that  the  gentleman  from  Orange  no 
doubt  would  be  glad  to  escape  from  the  predic- 
ament in  which  he  had  placed  himself  when  on 
the  4th  section,  relating  to  the  supreme  court, 
by  placing  others  in  the  same  predicament  in 
regard  to  county  courts.  Mr.  F.  had  originally 
been  opposed  to  all  courts  ot  common  pleas — on 
the  ground  that  these  thirty-two  judges  would 
be  adequate  to  do  all  the  business.  But  he  and 
others  had  so  far  yielded  their  opinions,  as  to 
adopt  this  plan.  Now  the  proposition  was  to 
recommit,  and  change  the  whole  character  of 
this  plan.  This  would  be  a  Iraud  on  all  those 
who  had  voted  for  it.  He  hoped  we  should  hold 
on  to  what  we  had  got. 

Mr.  STETSON  went  into  the  statistics  ob- 
tained  since  the  Convention  came  together,  in 
regard  to  the  amount  of  original  causes  actually 
disposed  of  by  the  common  pleas  in  the  year 
1845.  He  showed  from  the  returns,  that  they 
could  not  have  exceeded  two  hundred  and 
twenty-seven,  that  year.  Yet  there  were  ap- 
peals enough,  and  certioraris,  to  overwhelm 
your,  supreme  court,  if  thrown  in  there.  He 
insisted  that,  without  some  local  tribunal  to  dis- 
pose of  this  class  of  business,  your  system 
would  be  a  failure. 

Mr,  BRUCE  opposed  a  recommitment;  hut  if 
that  was  to  be  done,  he  preferred  the  proposi- 
tion he  had  before  read,  and  which  he  would 
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now  offer  as  an  amendment  to  the  pending  pro- 
position.    [See  above.] 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  BRUNDAGE  spoke  of  the  plan  of  the 
majority  of  the  judiciary  committee  as  a  well 
matured  anil  skilfully  wrought  work — and  one 
which  he  had  all  along  sustained  in  its  material 
features,  in  the  spirit  of  concession  in  which  it 
originated — for  there  were  some  features  in  it 
that  he  did  not  approve.  But  he  had  always 
reserved  to  himself  the  right  to  oppose  this  13th 
section  Tnat  point  he  could  not  concede,  The 
great  evil  now  complained  of  was  the  multi- 
plicity of  courts  rising  in  gradation  one  above 
another,  and  the  delay  and  expense  which  grew 
out  of  pursuing  controversies  from  one  to  the 
other  up  to  the  highest.  A  diminution  of  the 
number  of  courts,  and  consequently  the  number 
of  appeals, was  the  relief  which  was  sought.  But 
if  we  fastened  to  this  system  a  county  court,  we 
should  have  the  same  system  which  we  had  now. 
except  with  a  differently  constituted  court  of 
errors.  He  was  opposed  to  these  local  courts. 
He  would  have  but  one  court  to  try  all  issues. 
We  had  created  such  a  court,  of  32  judges,  sup- 
posed to  be  sufficient  to  discharge  all  the  judi- 
cial duty  of  the  state — and  wilh  the  expansibil- 
ity of  which  it  was  susceptible,  no  doubt  equal 
to  it,  with  supreme  court  commissioners  in  the 
counties  to  do  the  chamber  business.  With  such 
a  system  as  this,  to  which  should  be  added  an 
elevation  of  the  justices  courts,  and  the  aboli- 
tion of  the  useless  forms  of  the  common  law, 
and  he  should  be  satisfied  with  the  system.  But 
he  trusted  we  should  be  consistent— strike  out 
the  13th  section  and  insert  nothing  in  place  of  it 
— but  go  back  and  allow  the  legislature  to  sup- 
ply any  deficiency  that  might  by  found  to  exist. 

Mr.  LOO  MIS  remarked  that  there  was  one 
leading  feature  and  principle  running  through 
the  plan  of  the  judiciary  committee,  and  that 
was  that  we  should  have  only  one  single  couri 
that  should  do  the  duty  and  have  the  jurisdic- 
tion now  exercised  originally  by  all  the  courts 
of  record  in  this  state — the  court  of  chancery, 
the  supreme  court,  and  the  court  of  common 
pleas.  We  had  undertaken  to  employ  an  ade- 
quate force  to  do  all  this.  Members  of  the  ju- 
diciary committee,  in  making  their  explana- 
tions when  the  report  came  in,  apparently  suc- 
ceeded in  convincing  this  body  that  the  number 
of  judges  and  the  organization  of  that  tribunal 
woul  •  be  sufficient — and  he  had  been  exceed- 
ingly gratified  to  see  the  perseverance  with 
which  the  Convention  had  resisted  all  tempta- 
tions to  depart  from  that  principle.  To  establish 
a  county  court  having  original  civil  jurisiction. or 
to  grant  to  the  legislature  power  to  establish  them 
would  be  an  entire  departure  from  this  prin- 
ciple. If  we  believed  that  the  force  provided 
here  was  not  sufficient,  then  we  could  not  be 
excused  for  making  the  judges  so  numerous. — 
He  had  not  changed  his  opinion  on  this  subject ; 
and  he  asked,  if  under  the  demonstration  made 
by  the  gentleman  from  Clinton,  that  there  were 
but  227  causes  tried  by  the  common  pledS,  ori- 
ginating in  that  court,  the  last  year — making 
four  to  each  county,  except  the  city  of  New- 
York—  whether  gentlemen  were  prepared,  in 


order  to  get  these  four  causes  in  each  county 
tried,  to  endanger  the  execution  of  the  system 
we  had  thus  far  projected  ?  With  four  circuits 
a  year  in  each  county,  under  this  system,  for  the 
trial  of  issues  of  fact  and  in  equity,  what  were 
we  to  gain  by  having  another  court  of  original 
jurisdiction,  with  all  its  machinery  and  expense 
of  jurors  and  witnesses,  &c,  under  the  name  of 
a  county  court  %  He  conceded  the  necessity  for 
some  local  officers  to  discharge  special  and  lo- 
cal duties,  such  as  supreme  court  commission- 
ers and  county  judges,  and  perhaps  masters  and 
examiners  had  been  charged  with.  But  they 
need  not  be  charged  with  any  duty  contemplated 
in  this  report.  Unite  the  duties  of  surrogate  and 
those  he  had  enumerated,  and  they  would  have 
ample  employment,  and  the  fees  paid  to  the 
surrogate  would  pay  them.  He  urged  the  Con- 
vention to  adhere  to  the  principle  of  this  plan, 
and  not  to  confer  on  the  legislature  the  power 
to  give  these  tribunals  original  civil  jurisdiction. 
If  we  did  so,  he  feared  the  legislature  would  at 
the  start  organize  such  courts — and  then  we 
should  have  thirty-two  judges  half  employed, 
half  paid,  and  of  course  not  half  qualified.  For 
one,  he  was  willing  to  conciliate  and  compro- 
mise differences,  but  he  could  not  give  up  the 
leading  principle  of  the  report — that  the  supreme 
court  was  intended  to  try  all  issues  of  fact. 

Mr.  W.  TAYLOR  wanted  a  vote  on  the  pro- 
position of  Mr.  Bruce,  which  he  regarded  as  a 
sort  of  compromise  on  which  the  friends  of  dif- 
ferent propositions  might  meet.  He  regarded  it 
as  the  most  simple  and  economical  plan,  and 
hoped  it  would  be  adopted. 

Mr.  CROOKER  asked  wherein  it  differed 
from  his  own  plan? 

Mr.  W.  TAYLOR  stated  one  or  two  particu- 
lare  in  which  they  differed— among  them,  the 
provision  in  regard  to  incorporated  villages. 

Mr.  BROWN  desired  to  strike  out  incorpora- 
ted villages.  He  proceeded  to  vindicate  himself 
and  the  committee,  from  the  strictures  made 
upon  both.  The  charges  of  inconsistency  and 
fraud,  he  could  not  receive  in  silence.  The  part 
he  had  taken  in  this  debate  was  not  of  his  own 
seeking.  The  gentleman  from  Ontario  (Mr. 
WoRDEN)at  an  early  stage  of  the  debate,  turn- 
ed his  back  upon  this  report.  The  gentleman 
from  New- York  (Mr.  O'Conor)  did  not  like  it, 
and  had  said  little  in  support  of  it.  The  gen- 
tleman  from  Seneca  had  been  incessant  in  his 
attacks  upon  it.  The  gentleman  from  Colum. 
bia  (Mr.  Jordan)  had  been  called  away  by  pro- 
fessional business — and  the  chairman  (Mr.  Rug- 
gles)  had  been  struck  down  by  sickness.  He, 
therefore,  with  the  gentleman  from  Herkimer, 
(Mr.  Loomis)  had  stood  almost  alone  in  defence 
of  this  report.  As  to  his  own  course,  he  deni- 
ed that  he  was  committed  on  the  mode  of  ap- 
pointing  judges,  and  in  proposing  the  general 
ticket  system,  advocated  opinions  which  he  had 
in  no  way  compromised.  And  in  regard  to  this 
thirteenth  section,  he  could  say  that  he  assented 
to  it  from  no  belief  that  the  force  provided  here 
was  inadequate,  bnt  because  of  the  fears  en- 
tertained and  expressed  in  other  quarters  that 
it  was  not.  Mr.  B.  went  into  a  review  of  the 
proceedings  and  course  of  debate  on  this  plan 
from  the  beginning—glancing  at  the  objections 
which  had  been  made  to  the  report;  particularly 
39 
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at  what  had  been  said  of  this  "army  of  judges" } 
— insisting  that  from  the  statistics  before  us, 
if  anything  had  been  proved  here,  it  was  that 
this  system  was  greatly  superior  to  the  present 
inefficient  system,  and  much  cheaper.  Indeed, 
a  worse  system  could  scarcely  be  devised  than 
the  present.  All  that  the  committee  asked  for 
this  plan  was,  that  this  Convention  would  pro- 
vide for  supplying  deficiencies  in  it,  if  in  the 
progress  of  time,  and  the  increase  of  popula- 
tion and  business,  deficiencies  should  be  found 
in  it.  And  under  either  of  the  plans  proposed 
by  Messrs.  Crooker  and  Bruce,  such  deficien- 
cies might  be  supplied,  without  entailing  any 
.additional  expense  upon  the  counties.  The  fees 
of  the  surrogate  would  be  ample  to  meet  all  its 
requisitions.  In  his  own  county  and  in  the  ad- 
joining county  of  Dutchess,  these  fees  amount- 
ed in  the  aggregate  to  some  $5,000  annually. — 
Either  of  these  two  propositions  would  suit  him, 
and  some  such  section  we  should  adopt,  if  we 
intended  to  give  full  effect  and  a  fair  trial  to 
this  system.  It  might  prove  to  be  absolutely 
essential  to  its  effective  workinsr.  And  he  cal- 
led upon  the  gentleman  from  Kings,  (Mr.  Mur- 
phy)  if  he  had  really  enlisted  under  his  banner, 
to  follow  him  to  the  end  of  the  war  and  not  to 
stop  short  at  the  "  Palm  Ravine,"  as  if  all  had 
been  done,  that  was  yet  to  be  accomplished. — 
He  insisted  that  the  legislature  should  be  em- 
powered, as  a  matter  of  precaution — as  a  sort 
of  safety-valve  to  this  system,  to  create  a  court 
of  small  original  jurisdiction. 

Mr.  PERKINS  thought  the  gentleman  from 
Orange  had  maintained  his  consistency  about  as 
well  as  any  of  us.  He  insisted  that  if  our  eignt 
circuit  judges  were  relieved  from  chancery 
powers,  they,  witn  the  three  supreme  court 
judges,  five  chancellors,  with  examiners  and 
masters — in  all  sixteen — could  do  all  the  busi- 
ness, except  that  ol  the  court  of  appeals.  He 
went  on  to  urge  that  some  power  must  be  left  to 
the  legislature,  even  though  these  provisions 
should  be  adopted,  to  relieve  this  system — ex- 
pressing his  belief  that  this  court  of  thirty-two 
judges,  having  chancery  and  law  powers,  and 
no  examiners  or  masters,  would  need  the  aid  of 
the  legislature  in  the  establishment  of  inferior 
courts. 

Mr.  HOFFMAN  spoke  of  Mr.  Brown's  dc- 
fenre  of  the  judiciary  committee  and  himself, 
as  perfect — at  the  same  time,  a  vindication  ol 
either  was  entirely  unnecessary.  As  to  the  ju- 
diciary committee,  they  had  told  the  convention 
plainly,  that  they  did  not  regard  this  system  as 
perfect,  whatever  might  be  the  view  of  his  col- 
league, without  the  organization  of  other  tribu- 
nals ;  and  this  was  the  fair  import  of  this  13th 
section.  Nor,  when  gentlemen  were  individu- 
ally pressed  on  this  point,  did  they  pretend  that 
this  supreme  court  was  to  try  all  the  petty  as- 
saults and  batteries,  and  the  paltry  slander  suits 
of  the  common  pleas  courts.  Power  must  then 
be  given  to  the  legislature  to  confer  this  juris- 
diction on  inferior  courts.  And  though  the  sta- 
tistics  showed  that  but  two  hundred  and  twenty- 
seven  causes  were  disposed  of  in  these  county 
courts  in  one  year— even  those  causes,  with 
their  twenty,  thirty,  and  even  fifty  witnesses, 
would  of  themselves  constitute  no  small  share 
of  the  business  of  this  court    The  expense  of 


such  a  system  as  he  had  indicated,  though  it 
had  been  conclusively  shown  to  be  less  than  the 
present,  he  regarded  as  a  matter  of  small  im- 
portance compared  with  the  end  to  be  Pttained 
by  it.  He  urged  the  plan  of  Mr.  Bruce,  say- 
ing that  having  adopted  that,  it  would  be  well, 
for  more  abundant  caution,  to  grant  a  power 
something  like  that  in  this  13th  section. 

Mr.  FORSYTH  next  addressed  the  Conven- 
tion in  reply  to  Mr.  Brown,  contending  that  he 
(Mr.  B.)  had  not  acted  with  consistency  or  with 
good  faith  towards  those  who  voted  for  the  plan 
presented  by  the  judiciary  committee,  in  now 
moving  instructions  to  a  committee  to  report  a 
plan  for  inferior  courts.  He  reviewed  the  ac- 
tion of  the  committee,  and  recited  the  proposi- 
tions which  they  had  made,  sweeping  away  ev- 
ery vestige  of  the  present  judicial  system,  and 
in  its  place  setting  up  a  court  of  32  judses, 
which  was  to  perform  all  the  judicial  business 
of  the  state.  It  was  now  contended  that  this 
force  was  insufficient,  and  the  gentleman  from 
Orange  himself  urged  a  proposition  which  was 
again  to  establish  courts  of  common  pleas,  in  all 
respects  like  the  old  system,  with  the  exception 
that  in  place  of  five  incompetent  anl  ignorant 
judges,  we  were  to  have  one  or  three,  as  the 
case  may  be.  Mr.  F.  was  willing  to  yield  so 
far  as  to  allow  the  creation  of  these  cou  ts, 
provided  they  had  no  original  jurisdiction  and 
were  confined  to  hearing  appeals  and  writs  of 
error  from  justices'  courts.  Such  a  plan  had 
been  drafted  by  the  gentleman  from  Cattarau- 
gus, and  had  been  adopted  here  ;  and  now  the 
gentleman  from  Orange  turned  round  and  moved 
to  recommit  with  instructions  to  report  the  pro- 
position afterwards  presented  by  the  gentleman 
from  Madison,  (Mr.  Bruce.)  It  was  this  he 
protested  against  as  a  fraud  upon  himself  and 
those  who  had  voted  for  the  proposition  recom- 
mended by  the  judiciary  committee,  and  thus 
far  adopted.  As  to  the  number  of  original 
causes  now  tried  in  the  common  pleas  courts,  he 
could  not  state  the  amount.  Gentlemen  who 
had  examined  the  statistics  in  regard  to  it  had 
done  so,  and  it  was  not  necessary  for  him  to  do 
it.  So  far  as  regarded  the  county  which  he  re- 
presented,  however,  he  did  know,  that  for  the 
last  ten  or  fifteen  years,  not  five  original  causes 
had  been  brought  there.  The  reason  arose  from 
the  simple  principle  that  where  there  were  su- 
perior  and  inferior  courts  established,  suitors 
would  prefer  to  bring  their  causes  in  the  best 
court.  They  would  always  decide  between 
courts  whose  judges  were  ignorant  and  those  of 
the  highest  ability.  Whatever  difference  might 
be  made  in  costs,  so  long  as  their  superior  cha- 
racter  attracted  suitors,  so  long  would  the  advo- 
cates go  there. 

But  this  question  had  been  debated  sufficient- 
ly, and  he  did  not  intend  to  pursue  it  at  length. 
He  rose  more  for  the  purpose  of  explaining  in 
what  respect  the  gentleman  from  Orange  had 
acted  with  bad  faith  and  inconsistency. 

Mr.  BERGEN  moved  the  previous  question, 
and  it  was  seconded. 

The  amendment  of  Mr.  Bruce  was  negatived, 
ayes  28.  noes  77. 

Mr.  CROOKER  withdrew  his  amendment. 

The  question  then  recurred  on  the  motion  of 
Mr.  Brown,  to  recommit  with  instructions  to 
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amend,  as  moved  this  morning,  and  it  was  ne- 
gatived, ayes  30,  noes  72. 

Mr.  CAMBRELENG  asked  consent  to  move 
to  strike  out  the  words  tC  incorporated  villages" 
in  the  proposition  as  it  stands. 

Mr.  PATTERSON  inquired  if  the  section 
would  still  be  open  to  amendment? 

The  PRESIDENT  replied  in  the  negative, 
unless  by  unanimous  consent. 

Mr.  PATTERSON  said  unanimous  consent 
could  nci  be  given  unless  another  change  was 
made.  There  was  a  phrase  "  in  special  cases" 
which  was  interpreted  differently  by  different 
gentlemen — one  saying  the  legislature  under  it 
could  not  give  original  jurisdiction  to  these 
courts,  while  another  contended  that  it  could  be 
given  to  any  extent.  He  must  have  words  that 
at  least  we  could  understand. 

Mr.  TALLMADGE  followed  on  the  same 
side. 

Mr.  LOOMIS  moved  to  recommit  to  a  commit- 
tee of  one,  with  instructions  to  strike  out  the 
words  **  incorporated  villages,"  and  report  forth- 
with. 

Mr.  PERKINS  moved  to  adjourn.    Lost. 


I  Mr.  STETSON  moved'the  previous  question, 
and  the  motion  of  Mr.  Loomis  was  agreed  to. 

Mr.  LOOMIS,  who  was  appointed  said  com- 
mittee, immediately  reported. 

The  13th  section  as  amended  (heretofore  giv- 
en) was  then  carried,  as  follows  ; — 

A  YES— Messrs  Angel,  Archer,  Baker,  Bowdish,  Bray- 
ton,  Burr,  Cambreleng,  Conely,  Cook,  Crooker,  Dor- 
Ion,  Flanders,  Forsyth,  Graham,  Harris,  Hart,  Haw- 
ley,  Hoffman,  Hotchkiss,  A.  Huntington,  Hyde,  Kings- 
le»,  Mann,  McNeil,  Maxwell,  Morris,  rowers,  Presi- 
dent, Rhoades,  Sears,  Shaver,  Shaw,  She  toon,  Stetson, 
Taggart,  W.  Taylor,  Townseud,  Waterbury,  Wood, 
Youngs — 40. 

NOfcS—  Messrs  Ayrault,'F.  F  Backus,  Bouck,  Brown, 
Bull,  Cornell,  Cuddeback,  Dana,  Dubois,  Green,  E. 
Hunti  gton,  Hutchinson,  O'Conor,  Parish,  Patterson, 
Penniman,  Perkins,  Horier,  Richmond,  Riker,  Russell, 
M.  John,  Salisbury,  Santord,  Simmons,  W.rJ.  bpencer, 
stow,  Swxckhamer,  Taft,  Tallmadge,  J.  J.  Taylor, 
Tuthill,  Ward,  White,  Willard,  Worden,  A.  Wright, 
Yawger,  Young— 39. 

Mr.  A  YRAULT  moved  to  reconsider. 

Mr.  SHEPARD  had  leave  of  absence  for  four 
days. 

The  Convention  then  adjourned  to  half  past 
8  o'clock  to-morrow  morning. 


SATURDAY,  SEPTEMBER  5 


Prayer  by  the  Rev.  Mr.  Schneller. 

The  PRESIDENT  laid  before  the  Conven- 
tion the  report  of  the  clerk  of  the  8th  chancery 
circuit,  containing  an  account  of  the  funds  de- 
posited in  that  court. 

THE  JUDICIARY. 

Mr.  LOOMIS  presented  the  following  sec- 
tions, which  he  supposed  all  must  asree  to  be 
necessary  to  perfect  the  judiciary  article  as  thus 
far  adopted.  He  moved  their  reference  to  a 
select  committee,  with  instructions  to  report  in 
one  hour  : — 

At  the  time  when  this  constitution  shall  take  effect, 
all  suits  anu  proc  edings  then  pending  in  the  court  for 
the  correction  of  errors,  shall  be  deemed  pending  in 
the  court  of  appeals;  and  all  suits  and  proceedings 
then  pending  in  the  court  of  chancery,  in  the  supreme 
court,  and  in  the  court  of  common  pleas,  shall  be 
deemed  pend  ng  in  the  supreme  court  hereby  estab- 
lished. 

The  chancellor  and  justices  of  the  supreme  court 
shall  con  inue  to  have  and  exercise  the  powers,  duties 
and  compensation  of  their  respective  offices  hi  respect 
to  all  causes  and  proceedings  in  their  respectivn 
courts  w*  en  this  constitution  shall  ake  effect,  and 
then  ready  for  hearing  before  them  respectively  until 
said  causes  and  proceedings  have  been  adjudicated 
and  fin  lly  disposed  of  in  said  courts;  but  sn  h  tim»» 
s>hall  not  in  respect  to  the  courts  of  chancery  exceed 
two  year-,  and  in  respect  to  the  justices  of  the  su- 
pr  me  court  one  year  from  the  time  this  constitution 
takes  effe  t. 

Any  causes  or  proceedings  prn^ing  in  the  court  of 
chancery  and  in  ihe  suprene  court  ar<d  ready  for  hear- 
ing betore  the  chance  lor  or  hef  re  the  justices  of  the 
Mipreme  cotirt  may,  notwithstanding  the  last  sec  ion, 
be  heard  and  determined  in  the  supreme  court  hy  the 
content  of  parties  ;  and  all  causes  and  proceedings 
pending  in  the  court  of  chancery  or  in  the  supreme 
cour',  when  this  constitution  shall  take  effect i  *  hall 
be  subject  o  the  »y\  ellate  jun  diction  of  the  court  of 
appeals  in  like  manner  as  if  originally  commenced  in 
the  supreme  court  by  thi9  constitution  ordnined 

The  chancellor,  vice  chancellors  *nd  assistant  vice 
chancellor,  the  justices  of  the  supreme  court  and  cir- 


cuit judges  are  hereoy  declared  to  be  severally  eligible 
to  the  office  of  judge  of  the  cotfrt  of  appeals,  or  jus- 
tice of  the  supreme  court  within  the  districts  in  which 
they  may  reside. 

Any  vacancy  in  the  office  of  chancellor  within  two 
years  from  the  time  this  constitution  shall  take  effect, 
or  in  the  office  of  justice  of  the  sut  reme  court  within, 
one  year  from  the  time  this  constitution  shall  take  ef- 
fect, shall  be  filled  by  appointment  by  the  Governor 
with  the  advice  and  consent  of  the  Senate. 

Mr.  SIMMONS  would  never  be  willing  to 
vote  for  any  extraordinary  commissioner  to  set- 
tle up  this  business.  If  the  36  judges  should 
have  nothing  else  to  do  than  the  mere  business, 
they  would  have  but  little  to  do  for  a  year,  and 
the  arrears  of  business  might  be  transferred  to 
them  and  done  up  in  six  months. 

Mr.  LOOMIS  :  There  are  a  thousand  causes 
on  the  calendar. 

Mr.  SIMMONS  said  the  arrears  could  be 
readily  disposed  of.  The  chancellor  had  in- 
formed him  that  in  his  court  there  were  no  more 
arrears  than  the  present  chancellor  received 
from  Chancellor  Jones,  and  all  could  be  done  up 
in  90  days,  if  no  new  business  came  in  to  ob- 
struct the  disposal  of  it. 

Mr.  RICHMOD  opposed  the  proposition  of 
Mr.  Loomis. 

Mr.  SIMMONS  said  it  would  be  respectful 
to  ask  the  judges  of  the  courts  what  amount  of 
arrears  they  had  ;  and  such  information  might 
aid  the  Convention. 

Mr.  STOW  moved  a  change  of  reference,  so 
that  these  propositions  which  were  almost  as 
long  as  a  constitution,  should  go  to  the  original 
judiciary  committee  ;  but  he  would  not  require 
them  to  report  in  an  hour,  or  in  any  such  time. 

Mr.  LOOMIS  assented  to  the  change  of  ref- 
erence. 

Mr.  BROWN  was  not  sure  that  the  judiclar 
committee  could  be  got  together,  as  many  of 
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them  were  absent.  Besides,  in  two  minutes  the 
Convention  itself  could  make  provision  to  trans- 
fer all  arrears  to  the  new  courts. 

Mr.  RHOADES  said  the  two  minutes  which 
the  gentleman  spoke  of  would  be  like  one  of  his 
two  minute  speeches,  which  he  sometimes  rose 
to  make.  It  had  better  go  to  the  judiciary  com- 
mittee. 

Mr.  WATERBURY  desired  that  the  Conven- 
tion should  go  on  regularly  and  dispose  of  the 
business  before  it,  and  not  obstruct  all  progress 
by  these  frequent  motions  professing  to  be  in- 
tended to  save  time. 

Mr.  SIMMONS  said  certain  information  was 
necessary  in  regard  to  the  amount  of  arrears, 
before  they  could  decide  upon  these  proposi- 
tions. 

Mr.  HAWLEY  moved  to  lay  on  the  table.— 
Lost. 

Mr.  NICHOLAS  said  he  thought  this  propo- 
sition should  be  referred  to  the  judiciary  com- 
mittee, as  it  referred  to  subjects  which  had  al- 
ready been  examined  by  that  committee.  The 
gentleman  from  Orange  (Mr.  Brown)  objected 
to  this  reference  on  account  of  the  absence  of 
several  members  of  that  committee.  Mr.  N. 
thought  this,  so  far  from  being  an  objection, 
was  an  inducement  to  thus  refer  this  question. 
That  committee  of  thirteen  had  been  incon- 
veniently large,  and  a  report  from  a  bare  quo- 
rum wuuli  be  quite  as  judicious,  and  be  more 
promptly  made  than  by  the  whole  committee. 

Mr.  LOOMIS  made  some  explanation  re- 
specting the  length  of  his  propositions,  which 
had  .been  referred  to. 

Mr.  STOW  moved  to  amend  so  as  not  only  to 
refer  these  propositions  to  the  judiciary  com- 
mittee, but  also  the  subject  matter  to  which 
they  re'ate,  except  the  report  on  codification. 

Mr.  LOOMIS  withdrew  the  section  relating 
to  the  codification  of  laws,  not  being  aware  that 
such  a  committee  existed. 

Mr.  SWACKHAMER  moved  to  refer  all 
these  propositions  to  the  committee  of  the  whole 
having  in  charge  Mr.  White's  report  on  codi- 
fication.   Lost.  * 

Mr.  LOOMIS  accepted  Mr.  Stow's  amend- 
ment in  these  words — "  and  the  subject  matter 
to  which  they  relate." 

Messrs.  WORDEN,  RICHMOND,  and  VAN 
SCHOONHOVEN,  urged  that  this  would  refer 
the  whole  judiciary  article,  and  relieve  the  Con- 
vention of  all  further  trouble. 

Mr.  LOOMIS  modified  his  proposition,  with 
Mr.  Stow's  consent,  so  as  to  read,  **  the  subject 
matter  of  them"— namely  of  the  propositions — 
not  of  the  whole  judiciary  report. 

Mr.  CAMBRELENG  moved  to  strike  out 
those  words. 

Mr.  HOFFMAN  urged  they  ought  to  be 
stricken  out. 

Mr.  STOW  explained,  and  withdrew  his 
amendment. 

The  reference  to  the  judiciary  committee  was 
carried,  44  to  23. 

Mr.  BASCOM  offered  the  following,  for  the 
purpose  of  having  it  referred  to  the  judiciary 
committee. 

The  Governor  may  require  the  judges  of  the  supreme 
court  to  perform  duties  without  the  judicial  districts 
to  which  they  belone,  aad  *  sum  equal  to  their  travel- 


tag  expenses,  besides  their  salaries,  miy  be  allowed 
the  judges  while  on  such  service. 

Mr-  WORDEN  moved  to  lay  it  on  the  table. 

Mr.  BASCOM:—The  gentleman  had  better 
look  at  the  provisions  adopted  first. 

Mr.  WORDEN:— Well,  I  withdraw  it;  but 
our  committee  will  want  four  weeks,  if  we  can 
be  got  together  again. 

The  reference  to  the  judiciary  committee  was 
lost,  33  to  40,  and  the  proposition  itself  laid  on 
the  table. 

Mr.  A.  W.  YOUNG  moved  that  the  Conven- 
tion  this  day  hold  an  afternoon  session,  and  con- 
tinue  in  session  until  the  judiciary  report  is  dis- 
posed of. 

Mr.  CAMBRELENG  suggested  to  the  gen- 
tleman  to  substitute  a  motion  to  terminate  de- 
bate on  it  at  twelve  o'clock  to-day. 

Mr.  WORDEN  made  some  remarks,  in  the 
course  of  which  he  was  called  to  order  for  irre- 
levancy, by  Mr.  Chatfield. 

Mr.  RICHMOND  said  the  resolution  involved 
the  whole  question. 

Mr.  WORDEN  thought  so  ;  and  he  continued 
his  remarks,  in  which  he  detailed  the  judicial 
system  he  desired  to  see  adopted.  He  concluded 
by  moving  to  strike  out  all  after  the  word  re- 
solved, and  insert  a  provision  to  refer  the  whole 
subject  to  the  judiciary  committee,  with  instruc- 
tions to  report  complete. 

Mr.  HAWLEY  enquired  if  the  gentleman  had 
embraced  in  the  proposition  his  (Mr.  W.'s)  mi- 
norlty  report. 

Mr.  WORDEN  replied  that  he  had  taken  the 
proposition  of  Mr.  Crooker  as  Ihe  basis  of  his 
plan,  and  incorporated  the  principles  agreed  up- 
on by  the  Convention. 

Mr.  BROWN  said  it  was  now  10  o'clock,  and 
therefore  he  called  for  the  orders  of  the  day 

The  PRESIDENT  announced  the  question  to 
be  on  the  10th  section  ol  the  judiciary  report  as 
amended  by  the  select  committee  : — 

§  10.  Surrogates  sh  11  be  elected  for  four  years  They 
shall  be  compensated  by  fixed  salaries,  and  they  shall 
not  receive  t  •  their  own  use  *ny  fees  or  perquisites  of 
office.  The  surrogate  may  be  made  a  judge  of  any  in- 
ferior court  which  may  be  established  in  any  county. 

Mr.  CROOKER  moved  to  strike  out  the  whole 
section.     Asreed  to. 

Mr.  HARRIS  offered  the  following  additional 
section  : — 

$  14  The  preceding  section  shall  not  be  construed  to 
au  horize  the  legislature  to  confpr  upon  »ny  county 
courts  original  jurisdiction  in  actions  at  law. 

Mr.  RUSSELL  opposed  the  proposition.  If 
the  Convention  desired  the  rejection  of  the  con- 
stitution by  the  people,  it  should  be  adopted,  but 
not  otherwise. 

Mr.  STETSON  raised  a  point  of  order  as  to 
the  admissibility  of  Mr.  Harris's  proposition. 

The  PRESIDENT  ruled  the  proposition  out 
of  order. 

Mr.  O'CONOR  offeied  the  following  as  an  ad- 
ditional section  : 

$—  The  judgment,  decrees  and  decision  of  infrior 
local  courts  in  c  ties  shall  be  subject  to  review  in  the 
supreme  court  or  court  of  appeals,  as  m  *y  be  prescrib- 
ed by  law. 

Mr.  W.  TAYLOR  enquired  if  the  residue  of 
the  report  of  the  select  committee  was  not  in 
order  ?    If  so,  this  section  was  out  of  order. 

Mr.  O'CONOR  said  his  amendment  was  do 
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signed  to  remedy  a  defect  in  the  report  of  the 
select  committee,  an  I  therefore  was  in  order. 

The. PRESIDENT  decede  1  otherwise,  and 
the  amen  Iment  was  not.  entertained. 

The  SECRETARY  read  the  next  portion  of 
the  soeeial  committee's  report — the  section  in 
relation  to  conciliation  courts. 

Mr.  PATTERSON  proposed  to  amend  by 
striking  out  the  two  sections  and  inserting 
'■  courts  of  conciliation  may  be  organized  by 
the  legislature."  He  thousht  there  was  too 
much  legislation  in  the  sections  as  thpy  stand. 

Mr.  W.  TAYLOR  thought  this  pr  position 
was  too  broad.  Under  it,  the  legislature  might 
make  such  courts  of  conciliation  as  they  pleas 
ed,  whereas  in  the  original  proposition  such 
courts  were  defined  and  limited. 

Mr.  WATERBURY  expressed  his  astonish- 
ment  that  such  a  motion  should  be  made,  and 
went  on  to  oppose  it. 

Mr.  YOUNGS  moved  to  add  the  words  "with- 
out costs  to  parties,"  to  the  amendment  of  Mr. 
Pattf.rson. 

Mr.  HUNT  moved  to  strike  out  the  wo*"ds, 
"  they  shall  be  paid  a  reasonable  compensation 
to  be  fixed  by  law,  and  all  fees  received  by  them 
shall  be  paid  into  the  county  treasury,"  which 
being  part  of  the  select  committee's  report,  took 
precedence  of  the  other  motions. 

Messrs  TOWNSEND,  SWACKHAMER, 
CHATFIELD,  YOUNG,  WATERBURY,  DA- 
NA, LOOMIS,  VAN  SCHOONHOVEN,  and 
W.  TAYLOR,  continued  the  discussion — when 

Mr.  HUNT  withdrew  his  proposition. 

Mr.  HART  renewed  ?t. 

Mr.  SIMMONS  explained  the  details  of  a 
plan  for  a  court  of  conciliation  which  he  had 
received  from  a  member  of  the  society  of  Friends, 
and  commente  I  on  its  provisions. 

Mr.  RHOADES  moved  an  amendment  to  pro- 
vide that  the  decisions  in  such  courts  shall  not 
be  binding  without  the  consent  of  the  parties. 

The  PRESIDENT  decided  the  amendment  to 
be  out  of  order,  an  amendment  to  the  amend- 
ment being  pending. 

Mr.  MORRIS  intimated  a  desire  to  amend  the 
section. 

Mr.  CHATFIELD  spoke  at  length  in  opposi- 
tion  to  conci'iation  courts. 

Mr.  YOUNGS  moved  the  previous  question. 

Mr.  CORNELL  asked  if  a  call  of  the  house 
Whs  in  order? 

The  PRESIDENT  (Mr.  Cambreleng)  said 
a  call  of  the  house  was  always  in  order. 

The  ca'l  for  the  previous  question  was  then 
put.  and  there  was  a  second,  &c. 

Mr.  CORNELL  moved  a  call  of  the  house, 
but  after  some  conversation  withdrew  it. 

The  yeas  and  na\s  were  then  called  for  on  the 
motion  of  Mr.  Hunt,  renewed^by  Mr.  Hart, 
and  it  was  adopted,  yeas  69,  noes  20. 

The  next  question  was  on  the  motion  of  Mr. 
Youngs,  to  add  "  without  cost  to  parties."  Lost 
33  to  47. 

The  question  then  recurred  on.  the  motion  to 
strike  out  the  whole  provision  and  insert  "  tri- 
bunals of  conciliation  may  be  organized  by  the 
legislature." 

Mr.  PATTERSON  called  for  the  yeas  and 
nays,  and  there  were  yeas  29,  nays  58. 


The  question  now  recurred  on  the  first  section 

as  amended. 

Mr.  MORRIS  inquired  what  hnd  become  of 
his  amendment  which  was  in  these  words, — 
k<  such  tribunals  shall  be  governed,  by  the  law 
of  i he  land  anu  the  evidence  in  the  case."  He 
handed  it  up  to  come  in  when  in  order. 

A  conversation  ensued  on  the  propriety  of  en- 
tertaining it  at  this  time,  and  Mr.  MORRIS  in- 
timated that  he  would  offer  it  hereafter.  It  was 
therefore  withdrawn. 

The  ayes  and  npes  were  then  taken  on  the 
section  authorizing  conciliation  courts,  and  there 
were  ayes  42,  noes  43,  as  follows  : — 

A  YES— Messrs  Allen,  Angel,  Archer,  Ras^om,  Burr, 
Cambreleng,  K  Campbell,  jr  ,  Cooely, Cornell,  Dub  i*, 
Flanders  Greene,  Harris,  Hart,  Hoffman,  Hunt,  Kern- 
tile,  Kernan,  Kingsley,  Miller,  Morris,  Nell's.  Nicho- 
las, Penniman,  Khoailes,  J  ichmond,  Salisbury,  >ears, 
Shaw,  "held  n,  *  tephens,  Swackhamer,  Tapgart,  Tall- 
madge,  W.  Taylor,  Towi  sew',  Warren,  Walerbury, 
White    Worderi,  Yawper,  Young— 42 

NOES— Messrs.  Ayrault,  F.  F  »  ackus,  Fouck, Bray- 
ton,  Hrown,  Hull,  «  hathelrt,  ('lark,  '  ook,  Crnoker, 
Cu  debaek,  Dana.  I>orlon,  Gardner  Htwley,  Hotch- 
kiss,  Hunter,  Hutchinson,  Hyde,  Loom's,  McNf-il, 
iVlunro,  O'  onnr.  Parish,  Patterson,  Porter,  Powt rs, 
Pre>ident,  kiker,Russell,  M  John  Sanford,  Shfpard, 
Simmons,  W.  H  Spencer,  Stetson,  Strong-,  W»rd,  Wit- 
beck,  W«  od,  A.  Wright,  W.  B.  Wright,  Youngs-43. 

Mr.  MILLER  gave  notice  of  a  motion  to  re- 
consider, to  lie  on  the  table. 

The  next  question  was  on  the  second  section. 

Mr.  LOOMIS  contended  that  the  second  fell 
with  the  first  section. 

The  PRESIDENT  so  decided. 

Mr.  BASCOM  enquired  if  it  would  rise  with 
the  other,  if  that  should  be  reconsidered  ? 

The  PRESIDENT  (Mr.  Cambreleng)  said 
the  resurrection  of  both  would  take  place  at  the 
same  time.  [Laughter.] 

Mr.  STOW  desired  to  vote  on  the  first  sec- 
tion. 

Mr.  WARD  objected,  as  the  gentleman  was 
not  present  when  the  vote  was  taken. 

The  sixteenth  section,  as  reported  by  the  se- 
lect  committee,  was  then  read — being  the  same 
section  reported  by  the  judiciary  committee,  as 
follows: 

"  The  court  for  the  trial  of  impeachments  and  the 
correction  of  errors;  the  court  of  chaucery;  the  *  u- 
preme  couit,  and  the  county  courts,  as  at  present  or- 
ganized, are  abolished. }t 

Mr.  O'CONOR  suggested  that  this  section 
was  unnecessary,  and  would  be  a  very  improp- 
er  step.  All  the  courts  not  retained  by  this  con- 
stitution, would  be  brushed  away  as  a  matter  of 
course,  if  the  new  constitution  was  adopted. 

Mr.  J.  J.  TAYLOR  suggested  that  this  sec 
tion  had  been  recommitted  to  the  judiciary  com- 
mittee. 

Mr.  O'CONOR  was  going  to  say  that  it  had 
been  substantially  recommitted  and  should  be. 

Mr.  BROWN  assented  to  that,  saying  that  it 
was  intimately  connected  with  the  propositions 
referred  back  this  morning. 

The  section  was  recommitted. 

The  fourteenth  section  was  then  read  and 
adopted,  as  follows: 

$14.  The  legislature  may  reorganize  the  jn<?ici'1 
districts  at  the  first  session  after  the  return  of  every 
enumeration  undir  this  constitution  in  the  manner 
provided  for  in  section  four,  and  at  no  other  tme;  and 
they  may  at  such  session  increase  or  diminish  the  aum- 
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foer  of  districts,  but  such  increase  or  diminurion  shall 
not  *e  more  th;»n  ne  d:sttict  at  anv  one  line  hach 
district  sh** II  Imve  four  ("Slices  of  the  supreme  court, 
but  no  diminution  of  the  districts  shall  have  the  effect 
to  remove  a  judge  from  office 

Mr.  SWACKHAM Kit  offered  an  additional 
section  that  there  should  be  but  one  appeal  in 
■civil  causes,  unless  the  judgment  of  the  court 
appealed  from  be  reversed,  in  which  case  an  ad- 
ditional appeal  may  be  allowed. 

Mr.  LOOMIS  thought  this  too  important  a 
proposition    to  be  passed   upon  without  debate. 

Mr.  BROWN:  It  will  be  voted  down. 

Mr.  SWACKHAMKR:  You  don't  know  that. 

Mr.  BROWN:  I  only  say  I  hope  it  will  be 
Voted  down. 

Mr.  SWACKHAMER:  I  don't  like  to  hear 
such  remarks  by  that  gentleman  on  every  pro- 
position that  he  does  not  like. 

Mr.  BROWN:  Keep  cool  now!  There  is  no 
use  in  getting  out  of  humor. 

Mr.  O'CONOR  asreed  with  the  gentleman 
from  Herkimer  that  this  was  too  important  a 
proposition  to  be  acted  on  without  a  remark. — 
And  he  disliked  to  hear  remarks  that  indicated 
that  the  votes  of  this  house  were  in  the  hands 
of  any  one  man,  or  that  it  lay  in  the  power  of 
.any  one  man  to  say  how  a  question  must  be 
disposed  of,  if  no  remark  was  made  on  it.  How- 
ever badly  he  might  think  of  this  proposition, 
he  could  not  regard  it  as  so  very  monstrous  that 
it  might  not  receive  the  support  ct  some,  and 
perhaps  of  a  majority  j  he  must  be  permitted  to 
say  a  few  words  against  it  before  the  vote  was 
taken,  That  there  was  a  strong  disposition 
here  to  check  appeals  there  could  be  no  doubt. 
Under  the  present  system  there  might  be  three 
appeals  and  five  hearings.  Under  this  system 
there  would  be  but  one  appeal  in  cases  of  great 
magnitude,  originating  in  the  supreme  court, 
and  three  for  the  petty  causes  originating  in 
jusiices  courts — that  is,  the  poor  man  would 
have  his  three  appeals,  and  the  rich  man  one — 
with  this  difference,  that  the  poor  man  would 
have  his  appeal  in  the  first  instance  to  a  one 
man  court,  whilst  the  rich  man  would  have  his 
appeal  to  the  highest  court.  In  this  point  of 
«view  the  proposition  was  objectionable,  as  it 
•would  give  the  poor  man  but  one  appeal  and 
that  from  one  man  to  one  man. 

Mr.  BROWN  said  he  expressed  the  opinion, 
when  this  was  offered,  that  it  would  be  voted 
down,  because,  in  the  first  place,  it  was  purely 
a  matter  of"  legislation,  and  next,  because  it  was 
wholly  inconsistent  with  the  action  of  the  Con- 
vention last  night,  on  two  occasions,  and  by 
very  strong  votes.  If  this  proposition  was 
adopted  it  would  virtually  repeal  the  two  sec- 
tions adopted  last  night.  As  to  the  remark  that 
he  assumed  to  hold  the  judgment  of  the  Conven- 
tion in  his  hand,  it  was  one  that  it  neither  be- 
came him  to  receive  in  silence,  nor  the  gentle- 
man from  New  York  to  make. 
Mr.  O'CONOR  did  not  say  so. 
Mr.  BROWN,  then,  had  no  more  to  say,  ex- 


cept that  he  could  not  rest  under  such  an  indig- 
nity offered  to  him. 

Mr.  O'CONOR  said  his  remark  was  the  gen- 
tleman from  Orange  did  nrt  held  the  judgment 
of  the  Convention  in  his  hand. 

Mr.  STETSON  remarked  that  the  object  of 
the  mover  had  been  anticipated  by  the  legisla- 
ture— and  he  quoted  from  the  last  revision,  to 
show  that  in  cases  appealed  from  jusiices  courts 
to  the  highest  court,  the  appellant  had  to  pay 
his  own  costs. 

Mr.  TAGGART  remarked  that  the  law  allu- 
ded to  was  repealed  in  18*1-1. 

Mr.  STET&ON  was  not  aware  of  that.  At 
all  events,  he  found  the  law  in  the  last  edition 
of  the  R.  S.  At  all  events,  cases  seldom  found 
their  way  from  justices  courts  to  the  court  of 
errors — and  when,  they  did,  it  was  proper  that 
they  should  go  there,  if,  as  was  likely,  they  set- 
tled a  principle  which  prevented  many  oilier 
cases  going  there. 

Mr.  STRONG  followed,  saying  that  he  hoped 
all  the  speeches  made  over  his  desk  would  not 
be  reported  for  him — for  he  should  be  sorry  to 
own  them. 

Mr.  STETSON  :— Will  the  gentleman  allow 
me  a  word  of  explanation  ? 

Mr.  STRONG:— Not  a  word.  Mr.  S.  went 
on  to  advocate  Mr.  Swackhamer's  motion,  say- 
ing that  he  was  not  afraid  to  stand  before  the 
people  whom  he  represented,  as  having  voted 
for  it. 

Mr,  TALLMADGE  followed  in  an  animated 
speech  in  favor  of  the  proposition. 

Mr.  CROOKER  replied,  in  opposition  to  the 
amendment — saying  that  he  ventured  to  assert, 
you  could  not  find  ten  cases  originating  in  jus- 
tices' courts,  that  had  found  their  way  to  the 
court  of  errors,  since  1821 — perhaps  net  five.— 
He  went  on  to  urge  the  injustice  of*  such  a  rule 
as  this  for  small  causes,  and  another  and  a  more 
liberal  rule,  in  fact,  for  large  ones. 

Mr.  LOOMIS  opposed  the  amendment,  chiefly 
on  the  ground  of  the  effect  it  would  have  upon 
a  judge,  whose  decisions  it  would  place  beyond 
the  contingency  of  being  overhauled. 

Mr.  TAGGART  remarked,  that  if  we  were 
going  to  legislate  here  he  had  a  section  which 
he  thought  preferable  to  this.  He  read  it,  as 
follows: — 

"  There  shall  be  no  appeal  from  justices7  cert,  but 
causes  mny  i  e  removed  by  certiorari  from  suchcour  s 
afier  judgment  therein,  to  thi  ■  ounty  c<airt  The  court 
to  which  hiich  ouise  shall  be  removed,  shall  receive 
the  proc"  dings  and  decision  of  the  justice,  and  rea- 
der :*uch  judgment  as  ought  to  have  been  rendered  be- 
fore the  jus  ice.  Bur  if  by  reason  of  the  txclusio  •  of 
evidence,  or  inab  lity  to  procure  the  evidence  before 
the  jus'ice.  a  new  trial  ought  to  oh  granted, such  court 
shall  order  a  new  trial  before  the  county  court,  or  be- 
fore a  justice,  and  in  such  manner  as  shall  be  p  ovided 
by  law." 

This  was   debated  by  Messrs.   TAGGART, 
CROOKER,  SIMMONS  and  HOFFMAN. 
The  Convention  then 
Adj.  to  Si  o'clock  on  Monday  morning. 
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MONDAY,  SEPTEMBER  7. 


Prayer  by  the  Rev.  Mr.  Schneller. 
THE  WEATHEK  vs.  BUSINESS. 

At  eight  minutes  past  the  regular  hour  of 
meeting,  there  were  twtnty-four  members  pres- 
ent,  and  they  were  rapidly  dissolving.  By  the 
close  of  the  prayer  and  the  reading  of  the  min- 
utes, the  number  had  slightly  increased. 

Mr.  STRONG  called  for  ;he  yeas  and  nays  on 
agreeing  to  the  minutes  as  read,  lor  the  purpose 
of  seeing  who  were  present.  [A  voice — "  And 
who  have  melted  down  into  their  boots."] 

Mr    HOFFMAN  seconded  the  call. 

The  yeas  and  nays  were  ordered  and  taken 
accordingly,  and  a  few  more  members  came  in 
languidly  as  the  roll  was  being  called,  making 
the  sum  total  fifty  eight.  The  absentees  were 
next  called,  and  by  nine  o'clock  a  quorum  was 
found  tu  be  in  attendance,  for  by  a  vote  of  six- 
ty-nine, the  minutes  were  approved. 
THE  JUDICIARY. 

Mr.  O'CONOR  presented  the  following  prop- 
osition to  accomplish  the  object  contemplated  by 
Mr.  Loomis  on  Saturday,  whose  propositions 
were  referred  to  the  judiciary  committee: — 

§  I.  That  part  of  this  constitution  which  relates  to 
the  j-upreme  court  shili  not  take  effect  until  the  fmt 
clay  ol  une,  1848  excepting  so  much  thereof  as  directs 
the  election  of  justices  of  ihe  said  court ;  and  the  first 
election  of  the  sain  justice*  and  of  the  ju  ges  of  the 
court,  of  appeals  shall  be  had  on  the  first  iuesday  of 
Miy,  1«47. 

$  -2.  I  he  l>g;s  ature  shall  at  its  first  session  in  18*7 
provide  for  organizing  the  court  of  appeals  established 
by  this  constitution  and  tor  transferring  to  it  the  busi- 
ness pending  m  the  present  court  for  the  correction  of 
errors,  and  fo.  bnn.ing  to  the  said  court  appeals  and 
\viiij.  of  error  from  the  decrees  and  judgments  of  the 
present  cou  t  «  f  chancery  and  the  present  supreme 
court,  as  well  as  Jrom  the  ju$:dmeui  and  decrees  of  the 
courts  that  may  be  organized  under  the  provisions  of 
this  constitution 

§  3  The  legislature  shall  at  the  same  session  make 
provision  for  assigning  so  many  of  the  justices  of  the 
supreme  court  elected  as  aforesaid,  who  are  not  desig- 
ns ed  to  be  members  of  the  court  of  appeals,  as  may  be 
necessary  to  the  duty  of  hearing  acid  deciding  -ill 
causes  and  matters  pendi  g  in  the  present  court  of 
ch  uceiy  and  in  the  present  supreme  court  which  shall 
not  have  beeu  argued  before  the  ch  mcellor  or  before 
the  justices  of  tie  pr  sent  supteme  court  previous  to 
the  lir*t  day  of  June,  18*7  :  and  for  tnat  purpose  such 
of  the  said  jusli  es  as  shall  be  assigned  to  hear  and 
determine  causes  .«nd  matters  pending  in  the  court  of 
chancery,  and  the  justices'  so  assigned  to  hear  and 
determine  causes  and  matters  so  pending  in  the  su- 
preme court,  shall  posse  s  -ill  the  powers  and  autho  i- 
ty  and  be  subject  to  ihe  restrictions  and  regulations 
conferred  andimpo-ed  by  law  upon  the  present  court 
of  chai.cery  and  upon  the  present  supreme  court,  and 
th-tU  nold  terms  ol  the  said  courts  at  such  times  and 
plaee«  as  shall  be  prescribed  by  law.  Clerks  of  the 
said  coutts  and  the  i  ecestary  officers  to  at<end  their 
term?  and  >i  tings  >hall  be  provided  in  such  manner  as 
the  1  pUlatt.re  shall  direct, 

§  4  The  rem  lining  justices  ol  the  supreme  court  to 
be  elected  as  herein  provided,  not  designated  as  mem- 
bers of  the  court  of  appeals,  and  not  assigned  to  the 
hearing  and  detei  mining  oi  ctuses  pending  a*  a  ore- 
said  in  ihe  court  of  chancery  and  the  supreme  court 
shah  hold  circuit  tourts  and  courts  of  oyer  and  ter- 
miner, ant*  sh  ill  perform  such  other  judicial  duties  as 
sh ill  be  prescri  ed  by  taw. 

§  5.  The  p  eseut  supreme  court  and  the  court  of 
chancery  shall  continue  under  their  existing  organiza- 
lion  and  with  the  powers  and  authority  now  vested  in 
them,  iiutil  the  first  June,  1848,  tor  tie  purpose  ot  de- 
cidiug  such  causes  and  matters  a*  m  ay  have  been  ar- 

Sued  ielore  them  respectively  previous  to  the  first 
tme;  1847,  and  for  the  purpose  of  hearing  and  deciding  > 


|  any  cansrs  or  matters  that  may  be  brought  before 
them  acccrdi  g  to  law,  exefpting  sm  h  <ts  shall  be 
pending  and  not  argued  on  the  fir^t  une,  1947,  and  the 
hearing  ai.d  determination  of  which  are  herein  before 
provided  »«  r.  »n  case  any  vacancy  should  occur  in  the 
office  of  chancellor  or  ol  a  justice  of  the  present  su- 
preme comt  the  duties  of  the  office  so  vacant  shall  be 
pe  formed  until  fit  st  June,  1848,  by  such  justice  of  the 
supreme  court  beiealter  elected  as  shall  te  designated 
lor  that  purpose  by  the  governor. 

y  6  the  office  of  circuit  judge,  •  f  the  vice-chancel- 
lois  and  the  assistant  vice-chancellor  shall  exp  re  and 
be  abolished  on  fi  st  June,  1847;  and  all  causes  and 
tmsmess  then  pending  undetermined  b  fore  the  vice- 
chain  ellors,  before  the  circuit  ji.dges  as  vice-chancel- 
lors, and  before  the  assistant  vice-chancellor  shall  be 
transferred  to  the  courts  organized  by  the  legislature 
under  the  provisions  of  this  constitution,  or  to  any  of 
the  ju*ticfs  o'  the  supreme  <  ourt  to  be  elected  hereaf- 
ter, as  may  be  directed  by  law 

§7  After  1st  June,  ld-8,  the  cause*  and  bu  ine«s 
which  may  t  en  be  pending  undetermined  in 'he  pre- 
sent court  of  chancery,  in  the  present  supreme  court, 
and  in  the  courts  organized  under  the  3d  section  of  this 
article,  shall  he  transferred  to,  and  determined  by.  ihe 
courts  permanently  constituted  under  the  provisions 
of  this  constitution. 

Referred  to  the  same  committee,  and  ordered 
to  be  printed. 

The  Convention  resumed  the  consideration  of 
the  judiciary  article 

The  pending  question  was  on  the  amendment 
of  Mr.  Taggart  to  the  amendment  of  Mr. 
Swackhamer.  Mr.  S.'s  amendment  was  a* 
follows  : — 

There  shall  be  but  one  appeal  in  civil  causes  tried 
before  the  court*  of  this  state,  except  the  decision  ol 
the  court  appealed  from  be  reveised,  in  which  case 
one  additional  appeal  may  be  allowed. 

Mr.  Taggart's  amendment  was  as  follows: — 
There  shall  be  no  appeal  from  justices  courts;  but 
causes  may  he  removed  by  cer  ioran  from  such  courts 
after  ju  gment  to  the  county  court  The  couit  to- 
which  such  cause  sha  1  be  removed  shall  review  the 
proceedings  and  decision  ot  the  justices  and  render 
such  judgment  as  ought  to  have  been  rendered  before 
the  ju?tices.  But  if  by  reason  of  the  exclusion  of  evt~ 
dence  or  inabili  y  to  procure  the  evidence  before  the 
justice,  a  new  trial  ought  to  be  granted,  such  court 
shall  order  a  new  trial  before  the  countv  cour  ,  or  be- 
fore a  justice,  and  in  such  manner  as  shall  be  provid- 
ed by  law 

Mr.  HOFFMAN  said  the  amendment  was- 
strictly  a  piece  of  legislation.  He  hoped  the 
Convention  would  not  restrict  the  legislature  as- 
this  amendment  proposed  It  was  not  safe  to 
restrict  them  in  the  means  which  they  may  think 
proper  to  adopt,  to  secure  a  safe  and  pure  ad- 
ministration of  justice. 

Mr.  TAGGART  replied  and  sustained  his- 
proposition. 

Mr.  HUNT  moved  to  amend  by  adding  as  fol- 
lows: 

'•  When  the  decision  upon  any  appeal  or  reTiew  shaft 
confirm  the  original  decision,  all  cost*  oepa8i<»n**d  by 
any  further  appeal  shall  be  paid  by  the  appellant." 

Mr.  H.  remarked  that  it  was  said  here  on  Sat- 
urday,  by  some  of  the  ablest  lawyers  among  us, 
that  'he  sections  of  the  article  on  the  judiciary 
already  adopted,  confer  upon  litigants  an  almost 
unlimited  right  of  appeal — that  we  have  already 
authorized  any  man  who  is  dissatisfied  with  the 
decision  in  a  justices'  court  to  carry  his  suit  first 
to  a  county  court — thence  to  the  circuit  court- 
thence  to  a  banc  court,  and  thence  to  the  court 
of  appeals.  The  practical  operation  of  this  will 
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be,  to  place  every  litigious  rogue  above  the  law 
entirely,  so  long  as  he  practices  his  frauds  upon 
the  poor  and  feeble  only,  or  those  who  have  not 
both  money  enough  and  fortitude  enough  to  run 
the  gauntlet  of  all  the  courts  of  the  state.    The 
section  proposed  to  obviate  this  evil  by  the  gen- 
tleman from  Kings,  was  opposed  on  the  ground, 
list,  that  it  conflicted  with  various  sections  al- 
ready adopted;  and  second,  that  it  would  be  un- 
just to  the  poor  to  prevent  them  from  carrying 
their  small  suits  into  the    highest  courts  of  the 
state,  and  obtaining  all  the  justice  to  be  had  in 
all  our  courts.     The   first  of  these   objections 
cannot  be  brought  to  bear  against  my  amend- 
ment; and  to  the  second  I  would  say,  that  while 
I  am  deeply  grateful  for   the  friendship   mani- 
fested for  the  class  to  which  I  have  the  honor  to 
belong,   and   which   I   mainly  respect — for  the 
greater  part  of  the  people  of  the  cily  of  New- 
York  are  poor  men — yet,  as  the  benefit  sought 
to  be  conferred  on  us,  we  would  respectfully  de- 
cline it,  or  rather  decline  it  with  all  our  might. 
I    believe  the  Anglo  Saxon  race  have   enjoyed 
this  high  privilege,  as  the  gentleman  from  Her- 
kimer  (Mr.  Hoffman)  esteems  it,  ever  since 
they  came  under  the  Norman  yoke;  and  I  am 
certain  that   the  people  of  New- York  have  pos- 
sessed it,  as  they  think,   quite  long  enough.     I 
have  never  yet  seen  a  poor  man,  who  was  at  the 
same  time  an  honest  man,  who  would  not  glad- 
ly surrender  his  chance,  of  a  trial  in  five  or  six 
courts  for  the  certainty  that  when  he  had  won 
nis  cause  twice  his  trials  should  cease.     Thou- 
sands of  poor  men  have  been   forced  to  submit 
to  the  frauds  and  wrongs  of  cheats  and  oppres- 
sors in  silence,  not  because  there  was  any  doubt 
that  they  had  good  cause  of  action,  but  because 
they  had   not   time   and   means   to  follow  the 
wrong-doer   through  all   the  courts,  and  knew 
that  they  would  be  ruined  by  law  expenses  and 
thus  lorced  to  drop  their  suit  before  they  could 
bring  it  to  an  end.  Talk  of  the  poor  man's  right 
to  have  his  cause  tried  five  times  over!    Why  a 
man  who  would  not   be  ruined   by  winning  his 
cause  only  twice  even,  cannot  be  very  poor,  and 
should  not  be  admitted  to  the  honors  of  poverty. 
AH  really  poor  men  should  repudiate  him  as  an 
impostor.    It  was  assumed   by  one  or  more  of 
the  speakers  on  Saturday,  that  the  justice  to  be 
obtained  in  our  higher  courts  would   be  a  very 
superior  article  to  common  justice.     I  know  not 
how  this  may  be.  but  fear  it  may  sometimes  be 
very  different.     However,  common  justice  and 
common  sense  are  "jjood  enough  for  poor  folks," 
and  I  hope  we  shall   soon  have  no  other.    The 
greatest  lawyer  does  not  always  make  the  best 
judge.     Lord  Bacon   was   convicted   of  taking 
bribes  ranging  from  £50  to  £2000  in  more  than 
twenty  cases,  and  sometimes  from  both  parties 
to  a  suit,  which  was  not  only  wrong  but  impru- 
dent.    Sir  Edward  Coke,  too,  severely  punished 
a  man  for  petitioning  the  King  in  relation  to  Ba- 
con's  injustice,  thoueh  it  was  afterwards  proved 
and  confessed  by  Bacon  himself,  that  he  had  re- 
ceived a  bribe  oC  £100  from  the  party  opposed 
to  the  petitioner.     Coke,   in  one  of  his  famous 
law  writings,  asserts  that  it  is  utterly  illegal  to 
put  suspected   persons  on  the  rack  to  compel 
confession;  yet  he  affixed  his  name  to  at  least 
one  warrant  for  that  purpose,  which  is  still  in 
existence.    I  am  aware  that  there  have  been 


some  changes  of  fashion  since  the  year  1620,but 
human  nature  still  is  pretty  much  the  same. — 
"  Put  not  your  trust  in  princes,"  even  the  prin. 
cesofthelaw.  Though  always  unpleasant,  it 
is  often  useful  to  reflect,  that  the  strongest  minds 
are  weak,  the  strongest  bodies  mortal.  Our 
high  courts,  like  our  subordinate  courts,  will  be 
constituted  mostly  of  every-day  men — the  crea. 
tures  of  circumstances  and  of  habit.  There  are 
not  enough  of  truly  great  men  to  fill  the  bench 
of  our  higher  courts,  though  there  may  be  more 
than  enough  who  think  themselves  great,  and 
who  may,  perhaps,  bring  the  multitude  pro  tem 
to  the  same  opinion.  My  amendment  is  too  sim- 
ple to  need  explanation,  and  it  seems  to  me  too 
just  to  require  any  further  argument.  1  shall 
therefore,  say  no  more. 

Mr.  SWACKHAMER  said  he  had  hoped  that 
a  proposition  so  correct  in  itself,  and  one  which 
had  been  so  clearly  demanded  by  popular  senti- 
ment, and  was  so  necessary  for  the  promotion 
of  the  public  interest,  would  not  have  occasion- 
ed any  discussion  here.  It  was  universally  ad- 
mitted that  the  present  system  of  appeal  was 
one  of  the  most  certain  means  of  defeating  jus- 
tice, and  he  was  pained  to  find  the  members  of 
the  judiciary  committee  and  others  who  had 
heretofore  conceded  the  policy  and  justice  of 
this  principle,  now  at  this  late  day  denouncing 
it  in  unmeasured  terms.  He  had  discovered 
three  ways  of  defeating  important  measures  of 
reform  in  this  Convention — one  was  to  allow  a 
number  of  speeches  to  be  made  against  it — then 
to  move  the  previous  question,  not  even  giving 
an  opportunity  to  repel  personal  attacks — ano- 
ther was  to  resist  it  at  the  outset  as  silly,  vision- 
ary, inadmissable  and  not  worthy  one  moment's 
consideration — and  the  last  and  generally  most 
successful  plan,  was  to  coax  the  mover  to  with- 
draw, and  at  the  same  time  shower  upon  him 
all  kinds  of  compliments  respecting  his  integri- 
ty, his  desire  to  do  right  and  other  nice  things. 
The  two  last  mentioned  plans  of  attack  had  been 
adopted  in  the  present  case,  the  first  of  which 
he  entirely  disregarded,  and  with  the  second  he 
did  not  feel  much  flattered.  Gentlemen  would 
find  it  a  very  difficult  matter  to  satisfy  the  peo- 
ple of  the  fallacy  of  the  propos-ition  however 
anxious  they  might  be  to  reason  themselves  in- 
to that  belief.  He  insisted  that  not  more  than 
one  appeal  could  be  necessary  under  an  enlight- 
ened  and  proper  judiciary  system,  and  the  ob- 
jection that  this  section  would  conflict  with  one 
previously  adopted  was  the  best  possible reo eon 
why  that  should  be  so  amended  as  to  make  it 
harmonize  with  this.  It  was  argued  that  very 
few  appeals  would  occur  under  the  proposed 
system.  This  was  a  mistake,  as  he  would  shew 
that  nearly  the  same  evils  could  grow  up  with 
the  new  system  as  have  so  long  afflicted  the 
community  through  the  old.  The  new  plan  pro- 
vided for  a  court  of  appeals,  a  supreme  court, 
county  courts  and  justices'  courts;  it  also  au- 
thorized the  legislature  to  establish  additional 
courts  for  cities,  and  left  the  courts  already  ex- 
isting there  remain.  He  did  not  know  how  mat- 
ters stood  in  other  eities,  but  in  New  York  there 
were  some  half  dozen  courts,  with  diversity  of 
jurisdiction,  different  modes  of  proceeding, 
without  uniformity  pr  system.  But  it  was  said 
that  the  delegation  from  that  city  would  take 
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care  of  her  interests.  This  was  no  doubt  true/ 
but  as  a  friend  to  that  city  he  should  insist  on 
uniformity  in  the  administration  of  justice 
there  and  throughout  the  state.  He  would 
admit  that  there  were  local  regulations 
necessary  for  cities,  which  country  districts  did 
not  require,  but  the  administration  of  justice 
should  be  uniform  through  the  state.  In  view 
of  these  considerations, he  submitted  to  the  Con- 
vention  whether  there  was  any  relief  from  this 
obnoxious  and  oppressive  system  except  in  the 
section  he  had  proposed.  He  did  not  claim  that 
it  was  perfect,  but  if  the  principle  was  right  then 
it  would  be  amended,  if  necessary,  to  meet  the 
approval  of  all  its  friends.  If,  on  the  contrary, 
the  Convention  was  willing  to  perpetuate  a 
practice,  cunningly  devised,  to  delay  and  defeat 
justice,  then  he  was  ready  to  relinquish  the  last 
remaining  hope  of  the  reform  in  the  judiciary, 
which  had  until  now  stimulated  him  in  his  ef- 
forts to  assist  in  improving  this  branch  of  our 
government.  It  had  been  said  that  great  injus- 
tice would  be  done  under  this  restriction,  by  ig. 
norant  and  dishonest  judges  in  the  lower  courts. 
To  obviate  this  objection,  if  there  was  any  force 
in  it,  an  appeal  could  be  allowed  to  go  from  what 
gentlemen  were  pleased  to  call  the  lowest  to  the 
highest  court,  or  at  least  to  a  competent  and 
honest  court.  Why  compel  the  litigants  to  stop 
and  starve  on  every  step  of  this  judicial  ladder 
until  they  reach  the  topmost,  when  in  all  hu- 
man probability  their  funds  will  be  exhausted 
and  their  strength  fail  long  before  they  get  there? 
For  the  only  fair  deduction  to  be  drawn  from  the 
reasoning  on  the  other  side  was  that  justice  was 
not  likely  to  be  secured  until  a  decision  should  be 
had  by  the  last  tribunal,  which  they  appeared 
to  think  could  not  err.  He  regretted  the  neces- 
sity for  this  section  as  much  as  any  one  could-— 
the  judiciary  system  should  have  been  so  framed 
as  to  produce  no  more  than  one  appeal ;  but  this 
was  not  the  case,  they  had  adopted  the  misera- 
ble  graduation  plan  which  characterized  the 
present  judiciary  of  this  state  j  and  which  pro- 
vided one  grade  courts  for  the  redress  of  small 
wrongs  and  another  for  large  ones,  one  kind  of 
justice  for  little  rogues,and  another  lor  big  swin- 
dlers.  His  sense  of  right  would  induce  him  to 
give  the  same  security  that  justice  should  be 
done  in  a  controversy  involving  ten  dollars,  as 
one  upon  which  ten  thousand  depended  j  lor  the 
first  mentioned  sum  was  as  much  for  some  men 
as  the  last  was  for  others — good  courts  should 
be  provided  and  strict  justice  administered  in  all 
cases.  But  this  kind  of  reasoning  gentlemen 
would  no  doubt  say  was  a  renewed  evidence 
that  he  was  deficient  in  a  knowledge  of  the  law. 
He  did  not  however  rest  on  his  own  limited  ex- 
perience in  this  matter.  He  was  sustained  by 
disinterested  and  able  members  of  the  legal  pro- 
fession— men  who  had  retired  from  business, and 
could  have  no  other  object  in  view  than  the  pro- 
motion of  the  public  interest.  Among  them  he 
would  mention  Gen.  Root,  and  the  gentleman 
from  Dutchess  (Gen.  Tallmadge).  The  learn- 
ed £entleman  from  New  York  (Mr.  Morris  J  was 
also  an  advocate  for  this  principle  ;  and  he  would 
call  the  attention  of  members  to  the  opinion  of 
D.  D.  Field  of  New  York,  a  gentleman  who 
stood  at  the  head  of  his  profession,  and  who 
had  written  most  ably  on  this  subject.  He  would 


not  detain  the  Convention  by  reading  his  views 
at  large,  but  he  would  give  a  brief  extract : — 

,l  When  a  case  is  once  heard,  and  the  facts  and  argu- 
ments on  ooth  shies  an  compared  by  one  well-stored 
and  well-balanced  mind,  there  is  scarce  a  case  in  ten 
in  which  either  parly  would  appeal.  In  this  tenth  case 
they  would  appeal,  whether  it  had  been  decided  by  one 
judge  or  by  several.  It  appears  to  me,  therefore,  that 
one  is  sufficient  m  all  cates,  except  in  an  appellate 
court 

Should  more  than  one  appeal  be  allowed?  There 
seems  to  be  no  good  reason  lor  it,  and  many  reasons 
against  it  One  appeal,  by  which  I  mean  appeal  tech- 
nically so  called,  and  writ  of  error,  ensures  two 
hearings  of  a  cause,  sufficienr.  always  for  its  being 
horoughly  argued  by  counsel,  and  considered  by  the 
courts  Where  a  second  appeal  is  allowed,  the  first 
is  as  much  as  thrown  away.  The  hrst  hearing  puts 
each  party  into  possession  of  the  other's  case,  and  of 
all  the  facts,  and  gives  an  opportunity  lor  a  full  ex- 
amination by  the  counsel  and  the  judge  After  his  de- 
cision, and  a  second  examination  of  the  whole  cause 
before  several  judges,  what  more  can  be  desired  V7 

While  it  seems  to  be  generally  admitted  that 
the  measure  is  correct,  it  is  claimed  that  the 
legislature  will  attend  to  it,  and  that  it  had  done 
so  already.  The  act  alluded  to.  which  passed 
the  legislature  some  years  since,  and  designed  to 
remjedy  the  evils  of  repeated  appeals,  was  short- 
ly after  repealed  under  false  pretence,  the  title 
representing  it  to  be  for  an  entirely  different 
purpose  than  the  one  to  which  it  was  applied. 
This  should  serve  as  an  answer  to  leaving  this 
matter  to  future  legislation.  He  would  proceed 
briefly  to  notice  some  objections  urged  against 
the  proposition  on  Saturday,  by  several  mem- 
bers of  the  legal  profession,  for  the  amendment 
offered  by  his  friend  from  New  York  (Mr. 
Hunt)  and  his  own  were  substantially  the  same. 
The  gentleman  from  New  York  (Mr.  O'Conor) 
he  understood  to  be  in  favor  of  the  measure — 
although  he  concluded  his  remarks  by  saying 
he  would  vote  against  it.  The  argument  of  the 
gentleman  from  Orange  (Mr.  Brown)  consisted 
in  denouncing  it  as  out  of  the  question,  inad- 
missible and  not  worthy  of  one  moment's  consi- 
deration. The  gentleman  from  Cattaraugus 
(Mr.  Crooker)  ditto,  with  the  addition  that 
it  was  a  wild  and  impracticable  notion. 
The  gentleman  from  Clinton  (Mr.  Stetson)  had 
reasoned  the  question  fairly,  but  what  he  said 
seemed  to  be  against  the  shape  in  which  the 
section  was  presented,  and  not  against  the  prin- 
ciple. The  case  alluded  to,  where  an  action  for 
the  collection  of  sixpence  involved  a  ferry  char- 
ter worth  several  thousand  dollars,  could  easily 
be  provided  for,  if  the  continuation  of  such  mo- 
nopolies must  be  sanctioned  by  the  Convention, 
by  an  amendment  authorising  the  appellant  to 
choose  the  highest  court  for  a  final  hearing.  In- 
deed this  could  be  done  in  all  cases  involving 
any  other  considerations  than  the  amount  for 
which  the  suit  was  brought.  The  gentlemen 
from  Herkimer  (Messrs.  Loomis  and  Hoffman) 
had  not  succeeded  in  changing  his  opinion,  tho' 
the  latter  gentleman  had  attempted  to  prove 
that  the  appeal  system  was  for  the  benefit  ot 
the  poor  man.  He  (Mr.  S.)  appealed  to  every 
member  of  the  Convention,  whether  it  was  not 
the  reverse  of  what  that  gentleman  labored  so 
hard  to  demonstrate.  The  gentleman  from  Ge- 
nesee (Mr.  Taggart)  considered  it  purely  a 
matter  for  legislation,  and  had  accordingly  intro- 
duced a  substitute  as  long  as  the  moral  law, 
while  the  amendment  was  comprised  in  one  line 
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and  a  half,  and  he  thought  if  the  whole  instru- 
ment was  as  concise,  no  one  would  complain. — 
Then,  there  was  his  friend  from  Essex  (Mr. 
Summons),  who  had  proven  entirely  too  much. 
He  had  demonstrated  by  the  book,  perhaps 
Blackstone  on  appeals,  that  cases  might  arise 
where  the  parties  should  be  allowed  several  ap- 
peals. His  book  shows  a  clear  necessity  for 
six,  ?>nd  then,  as  though  he  was  tired  of  enu- 
merating them,  he  makes  one  mighty  leap  and 
assumes  that  filty  might  be  necessary.  Now, 
the  gentleman  seemed  to  haye  overshot  the 
mark,  for  if  his  argument  was  worth  anything, 
it  could  not  be  exhausted  until  it  had  completed 
the  graduation  system  by  providing  for  forty- five 
additional  dissimilar  courts,  that  suitors  could 
be  favored  with  the  blessings  of  fifty  appeals 
and  never-ending  litigation.  The  gentleman  was 
also  surprised  that  members  should  come  here, 
the  professed  advocates  of  the  poor,  and  yet 
make  a  proposition  fatal  to  their  interests.  He 
did  not  come  here  the  professed  friend  of  any 
particular  class  of  our  citizens,  but  the  advocate 
of  the  rights  of  all.  If  it  was  his  fortune  to 
represent  a  majority  of  poor  men,  he  could  as- 
sure gentlemen  that  they  never  asked  any  thing 
for  themselves  which  they  would  not  freely  con- 
cede to  the  rich.  He  hoped  no  one  would  get 
alarmed  at  this  strange  attempt  to  conceal  the 
real  objection  to  this  proposition.  He  begged 
members  tu  prove  how  it  could  operate  against 
the  interest  of  the  poor — why  not  give  us  argu- 
ment for  assertion,  reason  for  declamation?  Was 
it  not  a  very  common  and  a  just  saying  amongst 
working  nien,  that  they  might  as  well  abandon 
any  attempt  to  secure  their  rights,  under  the 
present  judiciary  and  miserable  appeal  system, 
as  to  go  to  law  with  the  view  of  obtaining  them? 
He  had  no  fear  but  that  the  members  of  the  bar. 
who  had  opposed  this  measure,  would  learn  suf- 
ficiently early  the  opinion  of  the  people  on  this 
subject.  Other  arguments  than  those  used  here 
would  be  necessary  to  convince  them  that  a 
complicated,  ambiguous,  exppnsive  and  tedious 
judiciary  was  for  their  interests,  and  not  that  of 
the  profession.  It  would  require  something  differ- 
ent from  the  logic  used  here  to  make  the  people 
believe  that  a  litigous  constitution  could  subserve 
their  interest  or  promote  the  public  good. 

Mr.  RICHMOND  protested  against  the  prac- 
tice which  he  said  prevailed  here,  of  attempt- 
ing the  defeat  of  measures  of  real  reform,  by  de- 
claring  it  a  mere  matter  of  legislation.  And 
again,  when  there  was  a  fear  that  the  legisla- 
ture would  be  ready  to  grant  relief,  they  pre- 
vented such  a  result  by  restrictions  in  the  con- 
stitution. He  advocated  the  proposition  of  his 
colleague,  (Mr.  Taggaet.) 

Mr.  RHOADES  opposed  the  adoption  of  eith- 
er proposition,  believing  it  to  be  a  mere  matter 
of  legislation. 

Messrs.  BASCOM,CHATFIELD  and  SALIS- 
BURY continued  the  debate. 

Mr.  SALISBURY  moved  to  amend  the  amend- 
ment of  i-.r.  Hunt,  by  adding  :  "No  court  shall 
grant  more  than  one  new  trial  in  any  cause 
which  shall  be  pending  in  such  court."  Mr.  S. 
then  moved  the  previous  question  upon  the  se. 
veral  propositons  pending ;  and  there  was  a 
second. 

This  cat  off  his  own  proposition. 


The  amendment  of  Mr.  Hunt  was  negatived, 
ayes  28,  noes  50 

The  amendment  of  Mr.  Taggart  was  also 
rejected,  ayes  20,  noes  61. 

Mr.  SWAOKHAMER  asked  unanimous  con- 
sent to  accept  the  modification  of  Mr.  Hunt, 
making  the  trial  upon  an  appeal  at  the  cost  of 
the  appellant  when  the  former  decision  was  con- 
firmed. 

Objections  were  made,  and  no  amendment 
could  be  entertained. 

The  proposition  of  Mr.  Swackhamer  was 
rejected,  ayes  21.  noes  52. 

Mr.  STOW  offered  the  following  additional 
section  : — 

§  .  Nothing  contained  in  this  constitution  shall  be  con- 
strued so  as  to  impair  the  powers  or  jurisdiction  of 
anycourt  of  record  (other  than  courts  of  equity),  now 
established  by  act  of  the  legislature  in  any  city  of  this 
state. 

Mr.  RUSSELL  moved  to  lay  it  on  the  table. 
Lost. 

Mr.  STOW  said  he  supposed  it  was  not  in- 
tended by  the  constitution  to  affect  the  municipal 
courts  already  existing  in  cities  j  but  from  the 
wording  of  some  of  the  sections  in  the  judiciary 
article,  he  was  led  to  think  there  might  hereaf- 
ter arise  some  doubt  upon  this  question,  and  he 
had  therefore  introduced  this  section  to  render 
all  safe. 

Mr.  RUSSELL  thought  it  manifestly  unjust 
and  absurd,  that  while  the  recorder's  and  may- 
or's courts  in  the  cities,  having  civil  and  crimi- 
nal jurisdiction,  were  by  this  section  perpetu- 
ated beyond  the  power  of  the  legislature  to  abol- 
ish them,  the  local  courts  in  large  counties, hav- 
ing the  same  jurisdiction,  were  abolished  by  the 
provisions  of  this  article. 

Mr.  STOW  said  he  did  not  propose  by  any 
means  to  take  from  the  legislature  the  control  of 
those  courts.  He  only  wished  to  prevent  their 
abolition  by  the  constitut'on.  Why  should  not 
the  cities  be  allowed  to  have  these  courts, which 
were  carefully  established  with  particular  refer- 
ence to  their  wants? 

Mr.  RUSSELL: — Why  should  not  our  county 
have  courts  of  the  same  description  ? 

Mr.  STOW:-— Had  the  gentleman  been  here 
for  the  last  three  weeks,  he  would  have  known 
that  I  advocated  the  establishment  of  just  such 
courts  in  the  several  counties. 

Mr.  SWACKHAMER  moved  to.  amend  the 
section,  by  adding: — 

The  courts  now  established  in  cHies  and  such  as  may 
herenfter  be  instituted  therein  under  this  constitution! 
shall  have  a  uniform  organization  and  jurisdiction  in 
such  cities. 

Lost. 

Mr.  LOOMIS  thought  these  courts  should  be 
reorganized,  because  their  mode  of  appointment 
was  now  unlike,  and  their  jurisdictions  dissimi- 
lar. 

Mr.  STOW  said  it  would  be  just  as  proper  to 
prescribe  an  uniform  dress  for  all  the  people  of 
the  state,  without  regard  to  age  or  sex,  as  to 
make  the  jurisdiction  of  these  courts  uniform. 
In  some  cities,  theyhadamaratime  jurisdiction, 
and  this  was  not  needed  in  Schenectady. 

Mr.  LOOMIS  suggested  that  this  section 
should  be  referred,together  with  the  16th,  to  the 
judiciary  committee.  The  two  had  like  rela- 
tions. 
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Mr.  STOW  acceded  to  this,  for  the  sake  of 
accommodating  the  gentleman  from  Herkimer, 
and  the  reference  was  accordingly  made. 

Mr.  RUSSELL  offered  the  following,  which 
had  the  same  reference: — 

The  legislature  may  establish  similar  courts  in  coun- 
ties having  a  population  exceeding  40,000. 

Mr.  SIMMONS  offered  the  following  new 
section: — 

The  legislature  may  provide,  that  the  judgesf  if  not 
more  than  three,  of  the  adjacent  counties  may  be  asso- 
ciated with  any  county  judge,  to  hold  the  terms  in 
banc  of  such  county  courts. 

Mr.  S.  believed  that  this  would  give  satisfac- 
tion to  suitors  in  civil  cases,and  prevent  appeals 
in  a  great  degree.  He  knew  of  a  case  in  his  own 
county,  where  a  suit  had  been  long  pending  upon 
an  appeal.  The  judge  was  a  very  respectable 
young  gentleman,  but  the  parties  were  not  will- 
ing to  abide  by  his  decision,  as  the  case  involved 
very  nice  questions  of  law  ;  but  could  there  be 
associated  with  that  judge  two  or  three  from  the 
neighboring  counties,  they  would  be  as  well 
contented  as  if  the  decision  of  the  supreme 
court  or  chancellor  had  been  had  upon  their 
cause.     He  followed  his  idea  at  some  length. 

Mr.  RHOADES  said  the  gentleman  from  Es- 
sex had  characteri 7°. J  the  judges  of  the  county 
courts  to  be  established  by  this  article,  as  bro- 
ken-winded, spavined,  wind-galled,  ring-boned, 
halt  politicians.  Did  he  intend  to  establish  a 
hospital  of  broken  down  politicians? 

Mr.  SIMMONS  replied  that  the  gentleman 
might  remember  from  his  examination  of  testi- 
mony in  the  court  of  errors,  that  the  coincidence 
of  testimony  by  three  men  whose  oaths  could 
not  be  regarded  as  truth,  made  the  circumstance 
sworn  to  the  truth,  in  the  consideration  of  the 
court! 

Mr.  CHATFIELD:— That  is,  three  lies  make 
one  truth 

Mr.  SIMMONS  said  the  mere  coincidence — 
the  stumbling  of  fese  three  men  upon  the  same 
fact—made  the  evidence  good  ;  because  error 
jostles,  disagrees  and  is  incongruous.  Coinci- 
dence in  any  fact  by  several  witnesses  makes 
evidence  of  truth. 

Mr.  RHOADES  supposed  then  ihat  it  was 
intended  by  this  new  section  that  when  cne 
scoundrel  makes  a  decision  upon  a  case,  ihe 
union  of  two  other  scoundrels,  who  shall  agree 
to  the  same,  is  to  make  the  decision  correct. 

Mr.  SIMMONS  :  Yes,  if  there  has  been  no 
previous  consultation  between  them. 

Mr.  HOFFMAN  opposed  the  adoption  of  the 
section. 

Air.  BURR  said  the  judges  of  these  county 
courts  were  called  bull- frogs.  He  feared  that 
by  the  union  of  several  of  them  there  would  be 
too  great  a  croaking.  He  a^ould  oppose  the 
section. 

Mr.  SIMMONS  had  not  expected  to  find  op. 
position  to  this  section.  He  was  willing  to  en- 
deavor to  make  tue  constitution  to  be  establish- 
ed here  as  acceptable  as  could  be,  although  he 
should  vote  against  its  adoption,  and  try  to  have 
it  k'  kicked  where  it  came  from,"  as  Governor 
Yates  said  he  would  do  to  the  Republican  party. 
It  might  however,  be  adopted  by  the  people, 
and  he  was  therefore  willing  to  make  it  as  good 
as  circumstances  would  admit  of. 


Mr.  STRONG:  Would  the  gentleman  vote 
for  the  constitution  if  this  new  section  of  his 
were  adopted  ? 

Mr.  SIMMONS  :  That  would  be  one  reason 
for  my  doing  so,  because  it  would  prevent  the 
establishment  of  a  one  man  court,  to  which  I 
am  at  all  times  opposed. 

The  section  was  rejected  without  a  division. 

The  15th  section  was  then  read,  as  follows  : 

§  15.  The  electors  of  the  several  towns  shall,  at  their 
annual  town  meeting,  and  in  such  manner  as  the  le- 
gislature may  direct,  elect  their  justices  of  the  peace. 
I'heir  term  of  office  shall  be  four  years.  Their  num- 
ber and  c  assification  may  De  regulated  by  law. 

Mr.  HARRIS  moved  the  following  substitute  : 
$  15.  Justices  of  the  peace  in  the  several  towns  shall 
be  elected  by  the  electors  of  such  towns  at  their  annu- 
al town  meetings.  Justices  of  the  justices  courts  in 
any  city  or  village  in  which  a  justices  court  is  now  or 
mav  hereafter  be  established  by  law,  shall  fce  elected 
by  the  electors  of  such  city  or  village  at  such  time  as 
nny  be  provided  by  law. 

The  term  of  office  of  such  justices  shall  be  four 
years,  except  when  otherwise  provided  by  law  Their 
number  and  classification  may  be  regulated  by  law.-— 
Police  justices  in  cities  and  villages  shall  be  appointed 
by  the  common  council  or  the  boardof  trustees  of  such 
cities  or  villages. 

Mr.  SALISBURY  moved  to  amend  by  mak- 
ing the  justices  elective  by  the  county  instead  of 
the  city  or  village. 

After  some  desultory  conversation,  Mr. 
CROOKER  suggested  that  the  substitute  be 
withdrawn,  to  alJow  the  question  to  be  taken 
upon  section  15.  Provision  for  cities  might  be 
made  in  another  section. 

Mr.  HARRIS  assented. 

Mr.  STRONG  offered  an  amendment  to  the 
section,  extending  the  exclusive  jurisdiction  to 
$100,  and  concurrent  to  $250,  and  providing  for 
a  new  trial  upon  appeal  in  the  same  town  or  in 
one  adjoining.  Mr.  S.  advocated  his  proposi- 
tion, and  reviewed  and  replied  to  the  objections 
which  had  been  urged  against  it. 

Mr.  CHATFIELD  urged  that  this  matter  of 
jurisdiction  should  be  left  to  the  legislature 
vvher*^  it  always  had  been,  and  without  com. 
plaint.  He  did  not  believe  the  people  were  dis- 
satisfied with  the  present  regulations  in  regard 
to  justices'  courts — especially  since  tbeir  juris- 
diction had  been  increased.  Nor  did  he  believe 
their  interests  and  convenience  would  be  con- 
sulted by  giving  the  justice  exclusive  jurisdic- 
tion to  $100.  He  illustrated  his  position  by  a 
case  of  a  debtor  having  removed  beyond  the  ju- 
risdiction of  the  justice,  and  owing  a  little  less 
than  $100.  At  all  events,  he  protested  against 
fixing  the  jurisdiction  of  justices'  courts  by  an 
iron  rule  in  the  constitution.  It  was  a  matter 
which  should  be  left  within  the  control  of  the  le- 
gislative body,  that  it  might  be  adapted  from 
time  to  time  to  the  wants  and  wishes  of  the  peo- 
ple. 

Mr.  STRONG  said  the  gentleman  from  Otse- 
go  talked  very  fair— and  the  Convention  might 
infer  from  his  remarks  that  he  was  inclined  to 
favor  the  principle  of  this  amendment.  But  un- 
less the  gentleman  had  changed  essentially  his 
views  since  1840,  when  he  resisted  and  voted 
against  legal  reform,  he  was  hostile  to  the  prin- 
ciple of  this  amendment.  The  important  fea- 
tur  •  of  it— which  was  to  bring  justice  home  to 
neighborhoods  and  localities,  the  gentleman  had 
entirely  overlooked.    Mr.  S.  went  on  to  object 
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to  turning  aver  this  matter  to  the  legislature, 
and  dwelt  upon  the  difficulties  encountered  by 
the  friends  of  legal  reform  in  1840,  when  there 
was  more  excitement  on  this  subject  tha  1  ever 
before  or  since,  in  getting  through  the  bills  de- 
signed to  effect  this  reform,  during  that  feession. 
He  rrmarked  that  the  legal  profession  went  al- 
most in  a  body  against  them — and  especially 
against  the  bill  increasing  the  jurisdiction  of 
justices  to  $100.  The  gentleman  from  Otsego 
himself  voted  against  that  bill. 

Mr.  RICHMOND  ventured  to  say  that  the 
gentleman  from  Otsego  had  about  as  much  con- 
fidence in  the  disposition  of  the  legislature  to 
reform  abuses  and  correct  evils,  as  he  himsel! 
had — and  had  expressed  himself,  in  reference  to 
other  matters,  quite  as  strongly  in  distrust  of  the 
legislature.  But  Mr.  R.  asked,  if  gentlemen 
really  reposed  such  entire  confidence  in  the  le- 
gislature, why  did  they  not  leave  the  details  of 
the  organization  of  these  courts  to  the  legisla* 
tur*  %  Why  was  it  that  they  were  so  ready  now 
tft  .  TPive  to  the  legislature  the  regulation  of  these 
jusr  :es  courts,  whieh  were  admitted  on  all  hands 
to  be  of  as  much  importance  as  any  other  courts 
in  the  state.  We  might  have  saved  some  three 
or  four  weeks,  by  taking  that  course,  and  follow- 
ing the  precedent,  in  some  degree,  of  the  Con- 
vention of  '21.  As  to  the  pending  proposition, 
he  spoke  of  it  as  one  which  was  eminently  call- 
ed for,  if  for  no  other  reason,  to  prevent  the 
sharks  in  the  legal  profession  from  throwing 
small  suits  into  the  Supreme  Court,  and  enhanc- 
ing costs,  when  ample  redress  could  be  obtained 
in  a  justice's  court. 

Mr.  RHOADES  remarked,  that  attempts  had 
been  made  without  success,  in  the  legislature  to 
extend  the  jurisdiction  of  justices  to  larger  a- 
mounts — and  the  reason  why  they  had  not  been 
successful,  was  that  the  people  did  not  ask  it. 
He  believed  that  they  did  not  desire  it  now,  as 
these  courts  were  organized.  Hence,  he  would 
leave  the  matter  to  the  legislature,  who  would 
be  found  always  ready  to  accede  to  any  demand 
in  this  direction,  which  the  people  should  une- 
quivocally demand.  He  wTould  have  but  one  jus- 
tice in  a  town  of  500  inhabitants,  and  he  would 
pay  him  a  salary.  Then  he  should  have  no  ob- 
jection to  increasing  his  jurisdiction.  Your  justi- 
ces courts  would  then  be  courts  of  conciliation. 
We  had  now  too  many  of  these  courts — there 
were  some  3,600  in  the  state — and  their  charac- 
ter had  not  been  improved  by  the  increase  of  ju- 
risdiction already  made.  It  was  beginning  at 
the  wrong  end  to  increase  their  jurisdiction, 
when  it  was  conceded  that  their  organization 
was  defective.  Better  leave  it  to  the  legisla- 
ture, first  to  improve  their  organization,  and  then 
to  increase  their  jurisdiction.  Mr.  R.  went  on 
to  speak  of  Mr.  Strong  as  standing  at  the  head 
of  his  profession  in  justices  courts,  (a  laugh) 
and  as  possessing  great  tact  and  influence  before 
a  justice's  jury — and  he  urged  that  the  gentle- 
man should  exercise  a  little  forbearance  towards 
his  opponents,  in  their  suits,  rather  than  attempt 
to  make  the  judgments  of  justice's  courts  and 
juries  final  and  conclusive. 

Mr.  CAMBRELENG  called  for  a  division  of 
the  question. 

Mr.  CROOKER  opposed  the  proposition  of 
Mr.  Strong,  as  fixing  an  iron  rule  in  regard  to 


the  jurisdiction  and  practice  of  justices'  courts  j 
and  urged  that  as  these  courts  needed  improve- 
ment more  than  any  other,  the  legislature  should 
have  the  regulation  ot  the  whole  matter,  both 
in  respect  to  organization  and  jurisdiction. 

Mr.  STETSON  opposed  the  amendment  He 
characterized  it  as  the  first  attempt  to  regulate 
through  the  legislature  or  through  a  Conven- 
tion, the  jurisdiction  of  thes<?  courts,  in  the 
manner  and  form  here  proposed.  He  urged 
that  the  whole  matter  should  be  left  to  the 
legislature. 

Mr.  DANA  said  that  as  justices  courts  were 
now  organized,  he  would  not  vote  to  increase 
their  jurisdiction.  He  regarded  this  as  purely 
a  matter  of  legislation,  and  all  such  cases  he 
was  opposed  to  making  subjects  of  constitu- 
tional law.  He  would  leave  all  such  matters  to 
the  legislature,  and  in  regard  to  what  had  been 
said  of  the  difficulty  of  getting  through  the 
legislature  measures  of  legal  relorm,  he  had 
this  to  say,  that  the  people,  if  so  inclined,  could 
as  well  elect  a  majority  of  the  legislature  fa- 
vorable  to  these  reforms,  as  a  majority  of  this 
Convention. 

The  question  was  here  taken  on  the  first 
branch  oi  Mr.  Strong's  amendment,  and  it  was 
lost — ayes  26,  noes  44,  as  follows  : 

AYES— Messrs.  Allen,  Archer,  Burr,  Cambreleng, 
Cook,  Hart,  Hotchkiss,  A.  Huntington,  Hutchinson, 
Hyde,  Kernan,  Kingslejr,  Miller,  Penniman,  Richmond, 
St.  John,  Salisbury,  bears,  W.  H.  Spencer,  Mro  g, 
Townsend,  Waterbury,  Witbeck,  Yawger,  Young, 
Youngs— 26. 

NAYS— Messrs.  F.  F.  Backus,  H.  Backus,  Bascom, 
Bray  ton,  Chatheld,  Clark,  Conely,  Crooker,  Cudae- 
back,  Dana,  Dubois,  Flandersi  Gardner,  Greene,  Haw- 
ley,  Hoflman,  Hunter,  E.  Huntington,  Jordan,  Loornis, 
McNeil,  Munro,  Nellis,  O'Conor,  Parish,  Patieison, 
Perkins,  President,  Rhoades,  Hiker,  Russell,  Suaw, 
Sheldon,  E.  Spencer,  Stephens,  Stetson,  Stow,  J.  J. 
Taylor,  W.  Taylor,  Waid,  Wood,  Worden,  A.  Wrighti 
W.  B.  Wright— 44. 

The  second  clause  was  also  lost,  ayes  30,  noes 
42,  as  follows : 

AYES— Messrs.  Allen,  Archer,  Burr,  Clark,  Conely, 
Harris,  Hart,  Hotchkiss,  Hutchinson,  Hyde,  Jordan, 
King^ley,  McNeil,  Miller,  Penniman,  Richmond,  St. 
John,  Salisbury,  Sears,  Shaw,  >heldon,  E  Spencer,  W. 
H.  Spencer,  strong,  Townsend,  Waterbury,  Witbeck, 
Yawger,  Young,  Youngs— 30. 

NaY.s— Messrs.  Angel,  F  F.  Backus,  H  Backus, 
Bascom,  Cambreleng,  Chatfield,  Cook,  Crooker,  Cud- 
debacw,  Dana,  Dubois,  Flanders,  G*idncr,  Gebhard, 
Greene,  Hawley,  Hoffman,  Hunt«tr.  A.  Huntington,  E. 
Huntington,  Kernan,  l.oomis,  Munro,  Nellis,  < .'»  onor, 
Parish,  Patterson,  Perkins,  President,  Rhoades,  Riker, 
Russell,  Sanford,  Stephens,  Stetson,  Stow,  J  J  Tay- 
lor, W.  Taylor,  Ward,  Wood,  Worden,  W.  B.  Wright 
—42. 

Mr.  STRONG  now  renewed  Mr.  Mann's  a- 
mendment,  heretofore  given  at  length. 

Mr.  CHATFIELD  proposed  to  strike  out  Mr. 
Mann's  proposition,  and  insert  the  tenth  section 
of  the  Revised  Statutes.    [A  laugh.] 

The  PRESIDENT  desired  the  gentleman  to 
send  up  the  amendment.  [Several  voices.. — 
"  send  up  the  book."] 

Mr.  WORDEN  did  not  agree  exactly  with 
his  friend  from  Otsego,  although  he  would  rath- 
er this  matter  should  be  left  to  the  legislature. 
He  did  not  think  it  necessary  that  a  man  having 
a  claim  against  another  for  more  than  $50,  should 
be  obliged  to  employ  a  lawyer  and  take  it  into  a 
court  of  record.  He  would  make  it  merely  ne- 
cessary to  have  the  claim  preferred  before  a  jus 
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ttce,  and  if  there  is  no  defence,  let  a  judgment  be 
docketed  at  once.  The  employment  of  lawyers 
in  the  collection  of  debts  only  degraded  the  pro- 
fession. He  offered  the  following  as  a  substi- 
tute for  the  section: 

"  Justices  of  the  peace  may  render  judgment  for  any 
amount  not  exceeding  $5 jO  on  m  >ney  contiacts,  or 
agrv*  meats  for  ihe  payment  of  money,  when  no  de- 
fence U  interposed,  and  when  such  defence  is  interpo- 
e<l,  in  any  ease  where  the  plaintiff  shall  claim  to  re- 
cover over  $100,  ihe  justice  be  ore  whom  the  cause  is 
pend  ng  shall  adjourn  the  case  into  the  supreme  court; 
but  when  the  plaintiff  shall  not  dim  to  recover  over 
$  00,  the  justice  shall  retain  jurisdiction  of  the  cause, 
and  may  render  judgment  therein.  No  costs  shall  be 
h  11  >wed  in  any  court  of  record,  where  the  recovery  is 
by  defiult,  and  does  not  exceed  $600,  and  the  pmie> 
reside  in  the  s-ime  county.  In  similar  cases  when  the 
parties  reside  in  different  c  unties,  actual  expenses 
and  disbursements,  with  $5  costs  may  be  allowed, 
where  the  recovery  is  over  $loo.}' 

Mr.  STETSON:  Why  limit  it  to  $500? 

Mr.  WORDEN:  I  have  no  objection  to  ma- 
king: it  $5000,  or  any  sum  you  please. 

Mr.  CROOKER  briefly  opposed  the  amend- 
ment, when 

Mr.  RUSSELL  moved  the  previous  question, 
and  there  was  a  second  &c. 

The  main  question  on  Mr.  Mann's  amend- 
ment, (offered  by  Mr.  Strong,)  was  put  and 
lost,  without  a  division. 

The  fifteenth  section  was  then  adopted,  ayes 
65,  noes  9.  [Noes — Messrs.  Bascom,  Clark, 
Flanders,  Penniman,  Richmond,  St.  John,  Salis- 
bury,  Waterbury,  A.  W.Young — 9. J 

Mr.  STRONG  then  offered  Mr.  Wobden's 
proposition  as  an  additional  section. 

Mr.  BASCOM  moved  to  strike  out  all  after 
$500  where  it  occurs  towards  the  close  of  the 
section. 

Mr.  HAWLEY  moved  to  lay  the  section  on 
the  table.     Lost,  ayes  33,  noes  40. 

Mr.  BASCOM  explained  the  effect  of  the  sec 
tion  as  proposed  to  be  amended — adding  that  he 
proposed  to  strike  out  to  prevent  swapping  notes 
across  county  lines. 

Mr.  CHAT  FIELD  said  he  should  like  to  have 
the  mover  explain  wrhat  he  meant  by  adjourning 
causes  over  from  justices'  courts  into  the  su- 
preme court.  The  proposition  itself  struck  him 
as  altogether  too  ridiculous  to  talk  about  or  to 
think  about. 

Mr.  RUSJELL  moved  the  previous  question, 
and  there  was  a  second  &c,  and 

The  question  was  stated  to  be  on  Mr.  Bas- 
com's  amendment. 

Mr.  STRONG  accepted  that  amendment. 

The  PRESIDENT  ruled  that  no  part  of  the 
seciion  could  now  be  withdrawn,  except  by  u- 
nanimous  consent. 

No  objection  being  made,  that  part  of  the 
scion  was  struck  out. 

Mr.  CROOKER  called  on  Mr.  Worden  to  ex- 
plain the  length  of  this  adjournment  of  causes 
into  the  supreme  court.     [A  laugh.] 

The  section  as  modified  was  then  put  and 
lost,  ayes  9,  noes  53. 

Mr.  WORDEN  enquired  if  this  proposttion 
had  not  been  modified  by  striking  out  the  latier 
part  of  it— anl  the  answer  being  in  the  affirma- 
tive— said  he  supposed  so. 

Mr.  STOW  proposed  a  section  as  follows  : — 

"  Justices  of  the  pe  tee  in  the  cities,  shall  be  chosen 
by  the  electees  thereof,  or  by  the  wards  thereof,  as 


shall  be  prescribed  by  law.  They  shall  hold  the'r  offi- 
ces, after  the  first  classification,  for  four  years.  Their 
number,  classification  and  compensation  shall  be  reg- 
ulated by  law  " 

The  Convention  here  took  a  recess. 

AFTERNOON  SESSION. 

There  were  but  57  members  present  on  a  call 
at  a  quarter  to  4. 

Mr.  PATTERSON  suggested  that  the  Presi- 
dent  vacate  the  chair  until  4  o'clock. 

Mr.  VAN  SCHOONHOVEN  moved  an  ad* 
journment,  and  called  for  the  ayes  and  noes,  and 
there  were  ayes  7,  noes  58, 

A  quorum  being  now  present, 

The  amendment  offered  by  Mr.  Stow  was  an- 
nounced as  the  pending  question. 

Mr.  HARRIS  offered  the  following  as  a  sub- 
suitute  : — 

§  —  Justices  of  justices'  courts,  and  justices  of  the 
peace  in  ciiies  shall  be  elected  by  the  electors  of  such 
cities,  or  the  wards  thereof,  at  such  time  and  for  such 
term  as  shall  be  prescribed  by  law.  Police  justices  in 
any  city  or  village  shall  be  appointed  by  the  common 
council  or  board  of  truslees  oi  such  city  or  viilage, 

Mr.  VAN  SCHOONHOVEN  offered  the  fol- 
lowing  amendment  to  Mr.  Stow's  section,  to 
come  in  after  "  justices  of  the  peace"  : 

"  Police  justices  of  cities,  recorders,  and  all  other 
officers  now  authorized,  or  who  may  be  here <fter  au- 
thorized under  this  con*t'rution,  otr  existing  laws,  to 
hold  a  court  or  discharge  judicial  func  ions  in  munici- 
pal or  justices'  courts,  in  either  of  the  cities  of  this 
state,  shall,  after  the  adoption  of  this  article  of  the 
constitution,  I  e  elected  to  their  respective  offices  as 
may  be  provided  by  law.  The  legislature  shall  deter- 
mine such  times  and  terms  at  iis  next  a  nual  session. 
Justices  of  city  courts,  who  may  be  in  office  on  ihe 
first  day  of  Januaiy  next,  shall*  hold  their  offices  until 
the  31st  day  of  December  following,  but  no  longer." 

Mr.  PATTERSON  suggested  that  this  propo- 
sition required  amendment.  It  should  leave  the 
mode  of  election  to  the  direction  of  the  legisla- 
ture. 

Mr.  HARRIS  said  his  proposition  was  to  that 
effect. 

Mr.  VAN  SCHOONHOVEN  remarked  that 
it  did  not  apply  to  recorders  of  cities. 

Mr.  HARRIS  thought  the  gentleman  had  too 
much  in  his  proposition.  Mr.  H.  wanted  re- 
corders elected — but  the  proper  place  for  such 
a  provision  would  be  in  the  article  reported  by 
Mr.  Angel.  Whether  we  should  reach  that  ar- 
ticle or  not,  he  did  not  know — but  he  was  ex- 
ceedingly anxious  to  have  it  reached  and  acted 
on.     It  need  not  occupy  three  days. 

Mr.  VAN  SCHOONHOVEN  desired  to  avoid 
having  more  than  one  section  on  this  subject. — 
The  recorder's  was  a  very  important  judicial 
office — and  ought  to  be  provided  for  in  this  ar- 
ticle. Besides,  his  proposition  extended  to  all 
local  judicial  officers.  Mr.  V  S.  accepted  how- 
ever the  suggestion  of  the  gentleman  from 
Chautauque,  and  modified  the  section,  so  that 
it  should  read,  after  "office,"  "at  such  times, for 
such  terms  and  in  such  manner"  as  shall  be  pre- 
scribed by  law. 

Mr.  SHEPARD  desired  a  division  of  the 
question,  so  as  to  have  it  put  separately  on 
some  of  these  officers — recorders  for  instance. 
He  should  be  sorry  to  see  the  recorder  of  NeW- 
York  affected  by  such  a  provision.  He  had  a 
more  extensive  jurisdiction  than  any  other  re- 
corder in  the  state.     His  criminal  jurisdiction 
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was  coextensive  with  that  of  a  circuit  judge, 
with  the  exception  of  capital  cases.. 

Mr.  VAN  SCHOONHOVEN  struck  out  re- 
corders. 

Mr.  MORRIS  proposed  to  insert  after  the 
word  "  offices,"  as  follows: — "  the  officers  for 
districts  by  the  electors  of  their  respective  dis- 
tricts, and  the  officers  for  the  whole  city  by  the 
electors  of  the  city." 

Mr.  VAN  SCHOONHOVEN  accepted  this 
amendment. 

Mr.  MORRIS  remarked  that  in  the  city  of 
New- York,  they  had  assistant  justices  for  par- 
ticular districts.  They  were  appointed  by  the 
districts,  and  had  jurisdiction  co-extensive  with 
the  city — just  as  justices  of  the  peace  were 
elected  in  towns  and  had  jurisdiction  co-exten- 
sive with  the  county.  He  desired  to  have  these 
justices  elected  by  the  districts.  The  police 
justice,  and  the  marine  justices,  whose  jurisdic- 
tion  was  all  over  the  city,  he  desired  to  have 
elected  by  the  whole  island. 

Mr.  SHEPARD  remarked  that  the  division  of 
the  city  into  districts  was  a  division  for  the  de- 
spatch of  business — any  district  justice  having 
jurisdiction  over  the  whole  city,  with  power  to 
try  causes  in  a  neighboring  district,  in  the  ab- 
sence or  sickness  of  the  district  judge. 

Mr.  HOFFMAN  objected  that  there  was  too 
much  detail  in  this  rule.  It  might  be  necessary 
to  elect  some  by  districts  and  others  by  the  city 
at  large — some  for  a  shorter  and  some  for  a 
longer  term.  But  all  that  was  necessary  in  the 
constitution  was  to  provide  generally  that  judi- 
cial officers  in  cities  shall  be  elected  in  such 
manner  and  for  such  terms  as  the  legislature 
may  prescribe. 

Mr.  MORRIS  wanted  the  constitution  to  pre- 
scribe how  the  officers  in  the  city  of  New  York 
were  to  be  elected,  and  because  he  did  not  want 
to  have  the  city  compelled  to  ask  for  special  le- 
gislation— as  such  applications  were  always  re- 
garded with  jealousy  as  designed  to  secure  some 
special  privilege  not  enjoyed  by  other  sections. 
And  all  he  designed  by  his  amendment  was  to 
secure  to  New  York,  in  regard  to  her  justices, 
what  the  county  had  in  regard  to  theirs — no- 
thing more. 

Mr.  SHEPARD  said  New  York  had  not  ap- 
plied for  any  special  legislation  in  this  respect, 
except  to  change  these  districts,  since  1813. 

Mr.  O'CONOR  thought  it  desirable  that  this 
matter  of  the  appointment  of  city  officers,  should 
not  he  taken  up  now  ;  but  that  it  should  be  left 
until  we  came  to  the  article  reported  by  Mr. 
Angel.  But  he  would  now  offer  an  amend- 
ment, excepting  the  city  of  New- York  from  the 
operation  of  this  rule.  He  did  not  want  New- 
York  interfered  with  at  all.  He  would  not  pre- 
tend to  say  how  far  justices  courts  in  the  coun- 
try  had  answered  the  purposes  of  their  creation  j 
but  in  regard  to  similar  courts  in  New- York,  he 
would  say  that  a  better  class  of  institutions  for 
judicial  purposes  did  not  exist  any  where.  As 
early  as  1820,  the  legislature  organized  the  jus- 
tice's courts  there — divided  the  city  into  districts, 
giving  each  a  justice  of  the  peace,  holding  for 
four  years,  appointed  by  tbe  common  council, 
with  a  salary  and  a  clerk.  The  constitution  of 
'21  recognized  these  courts,  and  made  then  per- 
manent.   These  courts  had  worked  well,  dispo- 


sing of  a  great  mass  in  minor  causes,  affecting  a 
greater  amount  of  pecuniary  interest,  and  a  much 
greater  amount  of  individual  interest  than  ma- 
ny, perhaps  than  most  of  the  courts  of  superior 
jurisdiction,  or  of  record  in  the  state.  Now  in 
organizing  county  courts,  the  convention  had  ex- 
cepted the  city  of  New- York.  He  asked,  in  or- 
ganizing the  inferior  or  justice's  courts  for  other 
counties,  that  the  convention  would  pursue  the 
same  course"  except  the  city  of  New- York,  and 
leave  it  to  the  action  of  the  law.  It  would  lead 
to  no  more  special  legislation  than  it  had  here- 
tofore, and  as  his  colleague  hud  stated,  not  since 
1813.  Mr.  O'C.  hoped  the  senior  delegate  from 
the  city,  who  seldom  asked  the  attention  of  the 
body,  would  favor  the  convention  with  his  views 
on  this  subject. 

Mr.  ALLEN  did  not  know  that  he  could  add 
any  thing  to  what  had  been  said  by  his  col- 
league. These  district  courts  were  organized 
in  1820,  as  had  been  stated.  He  was  at  that 
time  a  member  of  the  common  council  and  he 
had  occasion  to  know  something  of  them.  Pre- 
vious to  that,  we  had  a  court  in  each  ward, 
which  gave  great  dissatisfaction,  owing  to  the 
great  amount  of  small  litigation  which  was  pro- 
moted by  the  justice.  In  that  state  of  things 
these  district  courts  were  organized  by  an  act 
of  the  legislature — the  judges  wese  men  of  the 
legal  profession,  and  had  the  confidence  of  suit- 
ors. He  had  heard  no  complaint  of  them.  Ev- 
ery body  was  satisfied  with  them,  and  to  break 
them  up  would  be  to  inflict  an  injury  on  the  city. 
The  aldermen  were  all  justices  of  the  peace,  and 
two  of  them  always  sat  with  the  mayor  in  the 
court  of  sessions.  We  had  also  the  marine  court, 
and  the  common  pleas.  The  people  were  per- 
fectly satisfied  with  the  arrangement  of  their 
courts.  They  asked  nothing  of  the  legislature 
or  the  Convention  but  to  be  left  as  they  were. 

Mr.  MORRIS  said  he  intended  to  speak  well 
of  these  assistant  justices;  he  did  not  say  the 
same  of  the  police  magistrates,  for  he  did  not 
mean  to  include  them.  He  went  for  the  election 
of  the  higher  judicial  officers,  not  because  he 
had  any  fault  to  find  with  the  present  incum- 
bents, but  as  a  matter  of  principle.  He  prefer- 
red the  election  ot  every  officer  rather  than  to 
appoint  him.  Nor  could  he  see  wrhy  New-York 
should  be  excepted  from  a  princint  which  he 
conceived  to  be  controlling.  True,  he  had  voted 
for  some  sections  in  this  article  containing  an 
exception  of  the  city  of  New  York.  And  Mr. 
M.  detailed  the  circumstances  under  which  he 
had  so  vo'ed — adding  that  his  object  was.  not 
to  give  New  York  an  advantage  over  the  coun- 
try in  any  respect,  but  to  secure  for  the  city 
force  enough  to  do  all  its  business.  He  tiid 
not  so  vote  under  the  idea  that  her  local  judges 
were  to  be  appointed,  instead  of  elected — for  he 
would  never  consent  that  they  should  be  ap- 
pointed here  at  Albany,  or  by  the  common 
council,  whilst  the  judges  for  other  sections 
were  appointed  by  the  people.  He  could  never 
assent  to  the  idea,  by  implication  or  otherwise, 
that  the  population  of  the  city  of  New  York  had 
less  ot  the  intelligence,  sagacity  and  patriotism 
necessary  to  elect  judges,  than  the  population 
of  other  portions  of  the  state.  In  voting  as  be 
did,  he  voted  as  a  matter  of  necessity  for  the 
next  best  thing  he  could  get,  after  having  failed 
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in  retting  what  he  preferred.  He  voted  now  for 
this  exception,  only  in  order  that  the  city  dele- 
gation might  confer  together  and  determine 
whether  it  was  best  to  elect  our  local  judges  by 
general  ticket  or  by  districts.  He  preferred  an 
election  by  districts  He  had  gone  counter  to 
their  views,  perhaps  too  often  He  might  hive 
erred  in  this — and  if  their  reasoning  should  con- 
vince him  that  he  was  wrong  here,  he  would  go 
with  them — though  he  should  reserve  the  right 
to  vote  as  his  own  ju  Igment  might  dictate. 

Mr.  SHEPARD  presumed  there  would  be  no 
difference  of  opinion  on  the  point  of  the  election. 

The  question  was  then  put  on  Mr.  O'Conor's 
motion  to  except  the  city  of  New  York,  and  the 
vote  stood  42  to  22 — no  quorum. 

Mr.  TOWNSEND  moved  to  lay  the  whole 
subject  on  the  table.     Lost. 

Mr.  ALLEN  remarked  that  if  gentlemen  vo- 
ted on  this  proposition  under  the  idea  that  the 
delegation  desired  to  except  New-  York  from 
the  general  rule  of  electing  judges,  they  voted 
under  a  misapprehension. 

Mr.  PATTERSON  remarked  that  under  such 
an  exception  these  local  judges  might  be  ap- 
pointed by  the  Governor  and  Senate,  or  by  the 
common  council.  If  the  delegation  would  say 
that,  their  constituents  were  not  capable  of  vo- 
ting for  judaes,  he  would  vote  to  except  New- 
York  from  the  general  rule.  • 

Mr.  C HATFIELD  said  the  question  was  not 
whether  they  should  be  elected,  but  whether 
they  should  be  elected  in  the  mode  here  pre- 
scribed for  other  cities. 

Mr.  CAMBRELENG  thought  the  gentleman 
from  Otsego  misapprehended  the  section  as 
amended.  It  met  this  whole  difficulty  of  electing 
by  districts  or  general  ticket.  The  effect  of  this 
exception  would  be  to  take  New  York  out  of 
the  constitution  as  to  the  mode  of  electing  judg- 
es, whether  by  districts  or  by  the  city  at  large, 
and  to  leave  the  matter  to  the  city  convention 
now  in  session 

Mr.  O'CONOR  replied  to  Mr.  Cambreleng, 
urging  that  there  were  many  local  considera- 
tions, growing  out  of  the  immense  population 
of  the  city,  its  position,  and  the  necessity  for  a 
strong  police,  that  seemed  to  require  that  so 
far  as  its  police  regulations  were  concerned  at 
least,  that  there  should  be  an  exception  made 
in  its  lavor — so  far  certainly  as  to  leave  it  to 
the  legislature,  under  the  advice  of  the  local 
convention  now  in  session — whose  action  after 
having  been  submitted  to  the  legislature  must 
undergo  the  revision  and  receive  he  ratification 
of  all  the  electors  of  the  city.  He  urged  further 
that  if  the  new  constitution  which  we  submit- 
ted to  the  people  for  ratification  should  be  af- 
firmed, and  if  it  established  throughont  the 
principle  of  an  elective  judiciary,  we  certainly 


need  not  fear  that  the  electors  of  New  York,  or 
that  the  legislatures  hereafter  lo  assemble  here, 
in  making  special  laws  in  relation  to  the  selec- 
tion of  magistrates  for  New  York,  would  dare 
to  depart  from  that  principle  merely  to  gratify 
New  York.  He  trusted  this  minor  branch  of 
the  administration  of  justice  in  New  York,  would 
be  left  subject  to  legislation. 

Mr.  CAMBRELENG  still  insisted  that  the 
proposition  as  it  stood,  left  the  matter  precisely 
where  the  gentleman  desired  to  have  it — that  is, 
it  provided  that  the  election  of  local  judges 
should  be  by  the  electors  at  large,  or  by  dis- 
tricts, as  the  legislature  might  prescribe. 

Mr.  CHATFIELD  urged  that  this  was  not 
the  true  view  of  the  proposition.  It  prescribed 
an  iron  rule  that  the  election  should  be  by  dis- 
tricts or  by  the  whole  city — leaving  no  other  al- 
ternative to  the  legislature. 

The  motion  to  except  New  York,  prevailed-— 
ayes  33,  noes  31,  as  follows: 

AYES— Messrs.   Al'en,    Bascom,    Bouck,   Bowdish, 
Bull,  Uande  ,  Chittield,  Clark,  Conely,  Cornell,  Uud- 
debtck,  Manders,   Gardner,   Greene,   Hart,   Hoffman, 
Hunt,  Hunter,  a.  Hunt  npton,  E  Huntington,  Jordan, 
Ke.nnle,  Kernan,   Kingsley,   Nellis.   O'Conor,  Parish, 
i  Perkins,  Hhoades,  Kiker,  Ku$sell,    St.  John,  Sanford, 
|  Shepard,  Mepbens,  Metson,  W   Taylor,  Ward— 38. 
I      Nt'Es— vegsrs   Hrayion    (  ambreleng,  f-ook.  Dana, 
I  Gebhard,  Hawley-  Hotrbkis*,  Loomis,   Miller,  Morri«, 
i  Munro,Nicholas,PaUer-o.,Penniman,Hiehmo!id, Salis- 
bury, >e»rs,  Sheldon,  W.  H    Spencer,  ktant on,  Mronp, 
SwHckhamer,  Town-end,  Van  Scboonhoven,    vv  ater- 
bury,  Wood,  A.Wright,  W.  B.  Wright,  Yawger,  Young, 
Youngs— 3t. 

Mr.  W.  TAYLOR  moved  to  amend  by  inser- 
ting  after  the  word  ''cities,"  "  incorporated  vil- 
lages." 

i  Mr.  HARRIS  objected  to  the  election  of  po 
lice  justices — preferring  that  tney  should  be  ap- 
pointed by  the  common  council  in  cities,  and  by 
trustees  in  villages. 

Mr.  SWACKHAMMER  expressed  his  sur- 
prise to  see  some  of  the  ablest  advocates  of  the 
principle  of  tin  elective  judiciary,  turning  a  so- 
merset on  this  point  of  electing  a  police  justice 

Mr.  VAN  SCHOONHOVEN  expressed  his 
regret  to  hear  an  objection  which  implied  that 
the  people  were  incompetent  to  elect  their  po- 
lice magistrates. 

Mr.  W.  TAYLOR,  after  some  further  conver- 
sation, withdrew  his  amendment. 

Mr.  HARRIS  moved  to  insert,  after  justices 
of  the  peace,  "  and  justices  of  justice's  courts  in 
cities,  shall  be  elected  by  the  electors  of  such  ci- 
ties, at  such  times  and  for  such  terms  as  may  be 
prescribed  by  law."  His  amendment  was  adopt- 
ed. 

Mr.  VAN  SCHOONHOVEN  now  moved  to 
amend  by  inserting  "  police  magistrates"— but 
without  taking  the  question,  the  convention  ad- 
journed to  8  4  o'clock  to-morrow  morning. 


TUESDAY,  SEPTEMBER  8. 


Prayer  by  the  Rev.  Mr.  Schneller. 

DEBATE  ON  THE  JUDICIARY  QUESTION. 
Mr.  COOK  offered  the  following:— 
Resolved,  That  all  debate  on  the  judiciary  article  and 


the  several  propositions  on  the  same  subject,  shall 
cease  at  or  before  li  o'clock  at  noon  this  day. 

Mr.  DANA  enquired  if  the  judiciary  com- 
mittee  to  which  certain  sections  had  been  re- 
committed, was  ready  to  report. 
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Mr.  PATTERSON  said  the  committee  had 
met,  and  the  chairman  was  present—but  he 
could  not  say  when  they  would  be  prepared  to 
report. 

Mr.  STRONG  hope 3  the  resolution  would 
not  be  adopted.  The  committee  on  the  judicia- 
ry had  to  report  on  the  matters  referred  to  them, 
and  they  should  have  an  opportunity  to  explain 
their  report. 

Mr  O'CONOR  said  the  committee  had  met 
and  agreed  in  substance  on  its  report,  but  as  it 
hid  to  be  put  in  form,  it  was  necessary  to  sub- 
mit the  written  report  to  the  committee,  and 
the  intention  was  to  report  to  the  Convention  at 
the  evening  session. 

Mr.  KEMBLE  moved  to  lay  onjhe  table. 
Carried,  46  to  19. 

THE  JUDICIARY. 

The  Convention  resumed  the  consideration  of 
the  judiciary  article. 

The  pending  motion  was  the  amendment  to 
Mr.  Stow's  proposition,  offered  by  Mr.  Van 
Schoonhoven,  last  night  which  wras  negatived. 

The  question  then  recurred  on  Mr.  Stow's 
section. 

Mr.  CAMBRELENG  doubted  if  justices 
could  be  elected  under  this  section  in  New- 
York. 

Mr.  MORRIS  moved  to  amend  as  follows: — 

All  judicial  officers  of  cities  antf  villages,  and  all 
such  judicial  officers  as  may  be  created  by  law  there- 
in, shall  be  elected  at  such  times  and  in  such  manner 
as  the  le  islnture  may  direct 

Mr.  PATTERSON  called  for  the  yeas  and 
nays  and  they  were  ordered  on  Mr.  Morris's  a- 
mendment. 

Mr.  BASCOM  said  the  amendment  Tvas  so 
drawn  as  to  imply  unlimited  power  in  the  legis- 
lature to  create  judicial  officers. 

Mr.  MORRIS  explained.  He  intended  that 
power  should  be  given  to  the  legislature  to  make 
provision  for  the  appointment  of  such  officers 
and  that  the  apnointment  should  be  by  election 
by  the  people. 

The  yeas  and  nays  were  then  taken  and  there 
were  yeas  60,  nays  13.  Soth.2  amendment  was 
adopted. 

Mr.  VAN  SCHOONHOVEN  moved  to  amend 
so  as  to  add  that  the  legislature  shall  provide 
for  the  election  of  these  officers  and  making  the 
term  of  those  now  in  office  expire  on  the  1st 
of  January. 

Mr.  STOW  said  the  expiration  of  office  should 
be  fixed  by  some  more  general  provision. 

Mr.  RHOADES  moved  an  amendment  to  ex- 
cept  incoporated  villages  from  the  provisions  of 
the  new  section 

The  PRESIDENT  said  the  amendment  of  the 
gentleman  from  New  York  (Mr.  Morris)  hav- 
ing been  adopted  as  a  substitute,  it  was  not  a- 
mendable.  The  gentlemen,  however,  could  ac- 
complish their  purpose  by  having  their  amend- 
ments as  separate  sections. 

Mr.  VAN  SCHOONHOVEN  :  My  dear  sir.  I 
don't  offer  my  proposition  as  an  amendment,  but 
as  a  new  section.  [Laughter.]  I  supposed  the 
other  matter  was  disposea  of  by  the  last  vote. 

The  PRESIDENT  said  the  final  vote  was  yet 
to  be  taken  upon  the  new  section. 

Mr.  STOW  would  like  to  have  the  section  so 
amended  that  these  officers  might  be  elected 


either  by  the  city  or  by  the  county.  In  some  ca- 
ses it  might  be  proper  to  have  them  elected  by 
the  county  at  large.  There  were  as  many  as 
6000  inhabitants  in  the  city  of  Buffalo,  who  re- 
sided without  the  bounds  oi'the  municipality, and 
the  expense  of  these  local  magistrates,  who  had 
jurisdiction  in  all  parts  of  the  county,  was  paid 
jointly  by  the  city  and  county. 

Mr.  MORRIS,  in  answer  to  an  enquiry  from 
Mr.  Stow,  said  he  intended  his  amendment  to 
give  power  to  the  legislature  to  make  all  neces- 
sary provisions  to  meet  the  circumstances  of 
the  several  cities  and  counties,  so  that  New 
York  should  not  be  an  exception. 

Son\e  conversation  ensued  between  Messrs. 
STOW,  MORRIS,  PATTERSON,  TALL- 
MADGE,  MURPHY,VAN  SCHOONHOVEN, 
LOOMIS  and  others,  as  to  the  interpretation 
the  legislature  might  put  on  this  section.  On 
the  one  hand  it  was  desired  to  make  it  specifi- 
cally provide  for  an  election  by  the  people. — 
On  the  other  side  it  was  thought  it  would  give 
latitude  to  the  legislature  to  vec-t  the  appoint- 
ment in  common  councils  or  boards  of  supervi- 
sors. 

Mr.JVIURPHY  contended  that  there  should 
be  no  invidious  distinction  created  between  ci- 
ties and  villages,  and  he  called  for  the  yeas  and 
nays, '"which  were  ordered — and  there  were  yeas 
54*  nays  25. 

Mr.  STOW  moved  a  reconsideration.  He  had 
doubts  as  to  the  legal  construction  of  the  lan- 
guage of  the  section. 

Mr  RHOADES  moved  the  following  addi- 
tional  section: — 

§  —  Police  justices  in  incorporated  villages  shall  be 
appointed  by  the  board  of  supervisors  of  the  several 
counties  in  whichsuch  villages  are  situated,  in  such 
manner  as  shall  be  prescribed  by  law. 

Mr.  STOW  moved  to  include  cities. 

Mr.  LOOMIS  raised  a  point  of  order.  Did 
not  the  section  already  adopted  make  this  new 
provision  nugatory? 

The  PRESIDENT  decided  that  the  proposi- 
tion was  in  order. 

Mr.  MORRIS  moved  to  except  the  city  of 
New  York.  He  believed  that  of  all  officers  who 
should  be  elected  by  the  people,  the  police  ma- 
gistrates in  cities  should  be  so  elected  above  all 
others — and  in  the  city  of  New  York  especially. 

Mr.  VAN  SCHOONHOVEN  moved  to  ex- 
cept  the  city  of  Troy. 

Mr.  F.  F.  BACKUS  to  except  also  the  city  of 
Rochester. 

Mr.  STOW  withdrew Jiis  motion. 

Mr.  RHOADES  supported  his  proposition. 

Mr.  VAN  SCHOONHOVEN  moved  to  a- 
mend  the  proposition  of  Mr.  Rhoades  as  fol- 
lows : — Strike  out  all  after  the  word  "  be,"  and 
insert  "  elected  by  the  electors  of  the  counties  in 
which  such  villages  are  located,  in  such  man- 
ner, and  for  such  terms,  as  the  legislature  may 
direct." 

Mr.  WATERBURY  thought  this  proposition 
was  backing  water  upon  the  principle  of  elec- 
tion. 

Mr.  RHOADES  accepted  the  amendment  of 
Mr.  Van  Schoonhoven. 

Mr.  LOOMIS  thought  the  section  already 
adopted  covered  the  whole  ground.   This  would 
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only  imply  the  power  to  appoint  a  new  batch 
of  officers. 

*  Mr.  RKOADES  said  this  provision  gave  the 
counties  the  right  to  vote  for  those  police  officers 
who  were  paid  a  salary  out  of  the  county  treas- 
ury. 

Mr.  BERGEN"  said  this  was  not  the  case  in 
all  instances,  and  would  operate  unjustly  where 
these  officers  were  paid  by  the  localities  in 
which  they  exercised  their  powers. 

Mr.  COOK  said  the  village  of  Saratoga 
Springs  had  a  police  justice' who  was  paid  by 
the  town  ;  it  was  a  place  of  great  resort  during 
the  summer  months,  and  from  that  fact  a  large 
amount  of  petty  criminal  business  was  of  neces- 
sity done  before  that  magistrate  j  and  it  would 
be  unfair  to  make  the  county  of  Saratoga  pay 
for  the  regulation  of  the  morals  of  so  large  a 
watering  place  as  that. 

The  proposition  of  Mr.  Rhoades  was  reject- 
ed— ayes  3,  noes  76. 

Mr.  MANN  moved  a  reconsideration  of  the 
vote  adopting  the  7th  section  of  the  article,  and 
proposed  the  following  amendment : — 

Strike  out  after  the  word  "officer,"  in  the  fifth  line 
and  insert,  {Any  male  citizen  of  the  age  of  21  years,  of 
good  morai  character,  on  application  to  the  supreme 
court,  shtll  be  admitted  to  practice  as  au  attorney  and 
counsellor,  and  every  party,  in  each  cause,  prosecu- 
tion or  suit  may  appear,  plead,  pursue  or  defend,  in 
his  proper  person,  or  by  any  citizen  of  good  charac- 
ter." 

Mr.  STETSON  believing  that  we  had  already 
sufficient  legislative  provisions  in  the  article, 
moved  to  lay  the  motion  to  reconsider  on  the 
table. 

Mr.  MURPHY  demanded  the  ayes  and  noes 
on  this  motion,  and  it  was  lost,  ayes  20,  noes 
53. 

The  motion  to  reconsider  was  also  lost,  ayes 
42,  noes  42. 

Mr.  VAN  SCHOONHOVEN  proposed  the 
following  additional  section  : — 

$  _  The  legislature  shall  provide  for  the  election  of 
the  judicial  officers  mentioned  in  the  preceding  section 
at  its  t»f  xi  annual  session  'Those  justices  of  the  peace 
and  justices  of  city  court-*  who  may  be  in  office  on  the 
Is'  day  ot  January  next,  shall  hold  their  offices  until 
the  31st  day  of  December,  1847,  and  no  longer. 

This  was  rejected,  ayes  IS,  noes  43. 
Mr.  VAN  SCHOONHOVEN  then  offered  the 
following  additional  section  : — 

$  — .  All  justices  of  city  court*  and  other  city  judicial 
officers  who  may  be  in  office  on  the  l»t  day  of  January 
next,  shall  hold  their  offices  until  the  31st  day  of  De- 
cember next  thereafter,  and  no  longer. 

Mr.  JORDAN  supposed  it  would  be  necessa- 
ry to  make  some  provision  of  this  kind  before 
the  completion  of  the  judiciary  article,  but  he 
believed  it  would  be  advisable  to  wait  until  all 
the  details  were  settled.  He  moved  to  lay  the 
proposition  on  the  table. 

Mr  VAN  SCHOONHOVEN  supposing  from 
What  was  said  by  Mr.  Joroan  that  the  judi- 
ciary committee  had  this  subject  under  consid- 
eration, was  willing  that  his  proposition  should 
be  referred  to  them.     It  was  so  referred. 

Mr.  KEMBLE  proposed  the  following  as  an 
additional  section  : — 

$  — .  The  legislature  shall  provide  that  a  judgment 
or  decree  rendered  by  the  supreme  court,  shall  be  exe- 
cuted, notwithstanding  an  appeal  or  writ  of  error,  up- 
on adequate  security  being  given  to  make  full  restitu- 


tion in  the  event  of  a  reversal  or  modification  of  sttcb 
judgment  or  decree,  on  appeal. 

Mr.  WATERBURY  advocated  the  section. 

Mr.  JORDAN  moved  to  amend  so  that  the 
security  should  be  a  lien  upon  unincumbered  real 
estate. 

Mr.  KEMBLE.  Suppose  the  party  has  no 
real  estate? 

Mr.  JORDAN.  Then  let  him  get  some  friend 
to  aid  him. 

Mr.  KEMBLE  was  surprised  that  real  estate 
should  be  required  as  security,  when  the  party 
was  willing  to  pay  the  necessary  sum  into  court. 
If  the  gentleman  would  add,  <4or  the  money 
may  be  paid  into  court,"  he  would  not  object, 
but  as  it  was  now  proposed  it  would  deprive 
those  of  justice  who  were  not  in  possession  of 
real  estate. 

Mr.  JORDAN  only  desired  to  guard  against 
the  fluctuations  of  mere  personal  property.  A 
man  who  was  rich  to-day  might  be  poor  to-mor- 
row, and  his  personal  guarantee  would  be 
worthless. 

Mr.  PATTERSON  thought  they  should  stop 
legislating  somewhere,  and  this  was  a  proper 
place.  He  could  not  approve  of  their  putting 
the  statutes  at  large  into  the  constitution. 

Mr  STOW  thought  this  matter  should  be  left 
to  the  legislature,  to  be  accomplished  mainly  by 
a  regulation  in  relation  to  costs.  He  was  also 
opposed  to  it  on  the  ground  of  its  irregularity 
and  injustice,  for  it  said  in  effect  that  the  rich 
might  appeal,  but  that  the  poor  should  not. 

Mr.  WORDEN  believed  the  argument  that 
this  was  a  subject  of  legislation,  wouUl  prevent 
our  putting  any  thing  in  the  constitution.  For 
unless  we  make  a  constitutional  provision,  then 
the  legislature  would  have  power  to  act  on  any 
subject.  He  thought  favorably  ol  the  provis- 
ion, and  spoke  of  the  manner  in  which  appeals 
were  now  brought.  Was  there  not  more  reason 
in  giving  the  party  who  had  obtained  the  judg- 
ment in  the  supreme  court,  the  right  to  receive 
what  had  been  awarded  him,  on  his  giving  a- 
bundant  security,  than  to  allow  the  other  party 
to  keep  him  out  of  his  rights,  on  giving  bail 
which  might  prove  worthless?  He  answ*ered 
the  argument  that  this  would  favor  the  rich  at 
the  expense  of  the  poor,  alleging  that  it  was  un- 
sound. He  considered  this  to  be  a  sonnd  prin- 
ciple, and  hoped  it  would  be  incorporated  into 
the  constitution,  doubting  very  much,  if  we  fail- 
ed to  do  so,  whether  the  legislature  would  have 
the  power  to  pass  such  a  law. 

Mr.  STETSON  said  if  there  was  any  neces- 
sity for  this  provision,  then  the  Convention  had 
failed  to  provide  such  a  judicial  force  as  would 
prevent  delays  of  justice.  There  might  have 
been  a  necessity  for  such  a  provision  under  the 
old  system  ;  and  if  it  was  still  required,  he 
would  suggest  that  we  should  go  to  the  legisla- 
ture for  a  new  lease  of  time,  in  order  to  get  up 
a  new  system.  He  could  not  agree  to  such  an 
extension  of  credit  in  the  courts.  It  provided 
that  a  man  should  be  executed  first  and  tried  af- 
terwards. 

Mr.  O'CONOR  opposed  the  incorporation  of 
such  provisions  into  the  fundamental  law.  He 
considered  it  matter  of  legislation. 

Mr.  WATERBURY  was  surprised  that  it 
should  be  contended  that  property  should  follow 
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the  decision  of  courts  which  gentlemen  said 
were  so  often  reversed. 

Mr.  RHOADES  was  in  favor  of  allowing  all 
persons  tu  go  through  every  one  ol  our  courts 
when  he  had  once  entered  upon  a  suit.  There 
might  have  been  cases  when  an  appeal  was 
brought  merely  for  the  sake  of  delay;  and  he 
supposed  that  this  section  was  intended  to  meet 
such  cases,  which  blocked  up  our  courts.  He 
was  not  opposed  to  the  adoption  of  a  provision 
to  prevent  such  abuses. 

Mr.  STETSON  alluded  to  the  statute,  by 
which  interest  can  be  charged  upon  verdicts 
rendered  in  cases  of  wrongs,  which  had  remov- 
ed the  delays  from  a  numerous  class  of  cases, 
to  show  that  there  was  no  necessity  for  such  a 
section  in  the  constitution. 

Mr.  STEPHENS  believed  that  the  object  of 
this  section  was  to  prevent  frivolous  and  vexa- 
tious writs  oC  error.  The  advantages  of  these 
appeals  in  a  majority  of  cases,  were  in  fa- 
vor of  the  rich  man  to  the  injury  of  the  poor 
man.  He  was.  therefore,  in  favor  of  putting  an 
end  to  such  as  were  merely  frivolous,  and  intend- 
ed to  embarrass  a  man  who  was  not  able  to  pur- 
sue justice  to  the  last  extent. 

Mr.  HOFFMAN  opposed  the  adoption  of  the 
section,  as  a  cruel  and  unjust  provision. 

Mr.  SIMMONS  continued  the  debate  on  the 
same  side. 

Mr.  CROOKER  regarded  the  whole  proposi- 
tion so  absurd  that  he  was  surprised  that  it  had 
received  so  much  discussion.  He  hoped  the 
question  would  now  be  taken.  For  the  last  three 
days  we  had  only  been  '•  running  emptyings,"  in 
finishing  up  the  latter  part  of  this  article. 

Mr.  BERGEN  moved  the  previous  question. 
Seconded. 

The  amendment  of  Mr.  Jordan  was  lost. 

Mr.  WHITE  demanded  the  ayes  and  noes,  and 
the  section  was  rejected,  as  follows: 

AYES— Messrs.  Allen,  Burr,  F.  F.  Backus,  Kemble, 
Stephens,  Worden — 6, 

NAYS— 76. 

Mr.  BASCOM  proposed  the  following  new 
section : 

§— .  The  clerks  of  the  several  counties  of  this  state 
sh.  *  II  be  clerk*  of  the  supreme  court,  wilh  such  powers 
and  duties  as  shall  be  prescribed  by  law. 

Mr.  B.  said  that  without  the  adoption  of  a 
provision  like  this,  the  legislature  would  be 
obliged  to  appoint  six  or  eight  clerks  of  the  su- 
preme court.  He  thought  it  was  better  to  adopt 
this  provision  than  to  run  the  hazard  of  having 
the  number  doubled. 

Mr.  STETSON  said  he  believed  now  that  the 
law  provided  that  the  county  clerks  shall  be  the 
clerks  of  the  circuits. 

Mr.  MORRIS  said  this  proposition  met  his 
approbation.  He  had  thought  it  a  proper  sub- 
ject of  legislation;  but  having  been  offered,  he 
should  give  it  his  vote.  But  he  believed  some 
further  provision  would  ne  necessary,  and  he 
moved  to  amend  by  adding  to  the  section  as  fol- 
lows;-— 

"  There  shall  be  appointed  a  clerk  of  the  court  of 
appeals,  who  shall  be  ex-officio  clerk  of  the  supreme 
court,  and  to  keep  bis  office  at  the  seat  of  government 
He  shall  he  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate— shall  hold  his  office 
lor  three  years,  and  be  paid  a  compensation  to  be  fixed 
by  law  and  paia  oat  of  the  public  treasury." 


Mr.  PATTERSON  moved  to  amend  by  ma. 
king  the  clerk  of  the  court  of  appeals  elective 
by  the  people  of  the  whole  state. 

Mr.  CROOKER  moved  to  refer  the  whole 
section  to  the  judiciary  committee.  It  was  ne- 
cessary that  it  should  receive  more  considera- 
tion  than  we  could  give  it  here.  There  should 
also  be  some  provision  for  discontinuing  the 
present  clerks. 

Mr.  BASCOM  hoped  the  Convention  would 
allow  a  vote  to  be  taken  upon  one  simple  propo- 
sition without  a  reference,  and  this  one  was  of 
some  importance,  too.  He  was  sorry  that  the 
proposition  had  been  embarrassed  by  the  amend- 
ment of  the  gentlemen  from  Herkimer  and  Chau- 
tauque,  because  his  section  involved  something 
more  than  the  question  of  the  election  or  the 
appointment  of  a  clerk. 

Mr.  RHOADES  was  in  favor  ol  the  section 
proposed  by  Mr.  B.,  but  he  thought  it  ques- 
tionable whether  clerks  of  counties  would  be 
able  to  perform  the  duties  of  clerks  of  the  su- 
preme court. 

Mr.  JORDAN  hoped  this  whole  subject 
would  be  left  with  the  legislature.  This  was  a 
new  and  untried  subject,  and  we  would  be  una- 
ble to  decide  how  the  system  would  work.  It 
was  a  question  in  his  mind  whether  we  would 
be  able  to  find  county  clerks  who  were  compe- 
tent to  perform  the  duties  to  be  thrown  upon 
them  by  this  section.  He  was  not  satisfied  that 
it  would  not  be  more  advisable  to  create  a 
clerk's  office  in  each  of  the  judicial  distiicts. — 
The  legislature  would  have  more  time  and  op. 
portunity  to  decide  upon  this  question,  and  he 
hoped  it  would  be  left  to  them  to  regulate  it. 

Mr.  RICHMOND  followed  in  support  of  the 
proposition  of  Mr.  Bascom. 

Mr.  HAWLEY,  after  a  few  remarks  on  the 
length  of  time  already  occupied  on  this  article, 
beyond  what  was  anticipated,  and  on  the  neces- 
sity of  bringing  the  Convention  to  a  vote  on 
these  propositions  in  some  reasonable  time — 
moved  the  previous  question,  and  there  was  a 
second,  8cc. 

The  motion  to  refer  to  the  judiciary  commit- 
tee was  negatived. 

The  amendment  of  Mr.  Patterson,  that  the 
clerk  of  the  court  of  appeals  be  elected  by  the 
people,  was  adopted,  ayes  56,  noes  17. 

AYES— Messrs  Archer,  Ayrdiilt,  F.  F.  Backus,  H. 
Backus,  Bouck,  Brayiou,  Burr,  Cambreleng,  H  Camp- 
bell, jr.,  Crooker,  Dubois.  Flanders,  Gebhard,  Hart, 
Hawley,  Hotchkiss,  A.  Huntington,  Hutchinson,  Hyde, 
Jordan,  Kingsley,  Mann,"  Moms,  Munro,  Patierson, 
Penniman,  Porter,  President,  Khoades,  Richmond, 
Russell,  St.  John,  Sears,  Shaw,  Sheldon,  Shepard, 
Smith,  W.  H.  Spencer,  Stanton,  Stephens,  Stetson, 
Strong,  Taggart,  W  Taylor,  Townseud,  Vache,  Van 
Schoonhoven,  Waterbury,  White,  Willard,  Witbeck, 
Worden,  A.  Wright,  W.  B.  Wright,  Yawyer,  Young, 
Youngs — 66. 

NOKS— Messrs.  Bascom,  Bergen,  Cuddeback,  Daua. 
Gardner,  Greene,  Hunt,  Hunter,  E  Huntington,  Kem- 
ble, Loomis,  McNeil,  Nellis,  Nicholas,  Riker,  Sim- 
mons, Tdllmadge— 17 

The  amendment  of  Mr.  Loomis,  as  thus  a- 
mended,  was  also  adopted,  ayes  51,  noes  IS. 

AYES— Messrs.  Boucki  Burr,  Cambreleng,  R.  Camp- 
bell, jr,Crooker,  Flanders,  Geblmrd,  Hart,  Hawlpy, 
Hotctikiss,  Hunt,  A  Huntington,  Hutchinson,  Hyde, 
Jordan,  Kemble,  Kingsley,  Loomis,  Aiann,  Morris, 
Munro,  Neliis,  Patterson,  Penniman,  Pernins,  Por- 
ter, Richmond,  Russell,  St  John,  Stars,  Miaw,  Shel- 
don, Shepard,  Smith,  w.  H.  Spencer,  Stanton,  Ste- 
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phens,  Stetson,  Stow,  Strong,  W.  Taylor,  Townsend, 
Vache,  Van  Sshoonboven,  Wacerbury,  White,  Willard, 
a  Witbec.k,  vV'orden,  Yawyer,  Young,  YTou"gs— 51. 
NOE  — Messis.  Allen,  F.  F.  Kackus,  H.  Backus,  Pas- 
corn,  Bergen,  Dana,  Dubois.  Gardner,  Greene,  Hunter, 
McNeil,  lWurphy,  Nicholas,  President,  Kiker,  feiiu- 
mons,  A.  Wright,  W.  B.  Wright- 19. 

The  question  then  recurred  upon  the  section 
as  amended. 

Mr.  HAWLEY  called  for  a  division. 

The  question  was  first  taken  on  the  section 
originally  offered  by  Mr.  Bascom,  and  it  was 
adopted,  ayes  66,  noes  7.  [Noes — Messrs.  Al- 
len, Dodd.  Jordan,  Murphy,  Nicholas,  Young 
and  Youngs.] 

The  remainder  of  the  section  was  adopted, 
ayes  54,  noes  22. 

The  entire  section,  as  amended,  was  then 
adopted. 

Mr.  WHITE  offered  the  following  section  : 

$— .  The  legislature  shall  provide  by  law,  that  all 
moneys  in  the  custody  or  under  the  control  of  any  of 
the  courts  of  law  or  equity,  for  the  benefit  of  suitors 
and  othrrs,  at  the  time  this  constitution  shall  take  ef- 
fect, and  aW  moneys  which  shall  thereafter  be  p^id 
into  any  of  the  courts  of  record  of  the  state,  for  tne 
benefit  of  suuors  and  others,  shall  be  piid  into  the 
tr  asury  of  the  state,  at  such  times  and  under  such 
regulations,  and  be  held  by  the  state  for  the  benefit  *f 
such  suitors  and  others  at  such  rate  of  interest  as  the 
legislature  may  p  escribe. 

Mr.  SIMMONS  had  doubts  about  this.  Now 
parties  had  security  for  the  money  paid  into 
court.  Bonds  had  to  be  given,  and  they  could 
sue  for  it.  If  the  state  had  the  custody  of  it, 
the  party  had  no  remedy.  A  state  could  not  be 
sued.  It  was  always  a  hard  matter  to  get  mo- 
ney from  a  state,  especially  after  the  state  had 
used  the  money.  If  you  would  make  public 
officers  liable  to  be  fined,  he  had  no  objection  to 
this  proposition ;  but  he  could  not  consent  oth- 
erwise to  allow  a  state  to  seize  on  private  funds, 
giving  no  security  for  them,  and  leaving  claim- 
ants to  the  caprice  or  courtesy  of  a  popular 
body. 

Mr.  LOOMIS  concurred  with  Mr.  Simmons. 
These  funds,  if  in  the  hands  of  clerks,  when  it 
could  be  looked  to  by  persons  interested,  was 
not  only  as  safe,  but  more  likely  to  be  properly 
invested  than  if  deposited  in  the  state  treasury. 
There  were  many  other  reasons  why  he  would 
have  these  funds  distributed,  rather  than  accu- 
mulated in  the  hands  of  the  state,  which  in 
would  now  go  into. 

Mr.  RHOADES  preferred  also  to  leave  these 
funds  where  they  could  be  loaned  out  on  bond 
and  mortgage.  For  they  could  be  safely  invest- 
ed in  that  way  at  seven  per  cent;  whereas  the 
state  would  not  pay  over  five,  if  it  did  that. — 
This  was  an  important  consideration,  as  per- 
sons interested  sometimes  depended  on  the  in- 
terest for  their  maintenance.  It  would  also  be 
a  troublesome  matter  for  the  state  to  undertake 
to  manage  and  pay  out  these  funds. 

Mr.  PATTERSON  remarked  that  as  we  had 
determined  to  unite  the  law  and  equity  juris- 
dictions in  one  court,  the  legislature  must  make 
provision  for  the  safe  keeping  and  investment 
of  the  moneys  now  under  control  of  the  court  of 
chancery,  which  were  deposited  in  the  Life  and 
Trust  company.  And  as  that  must  be  done, 
this  whole  matter  had  better  be  left  to  the  le- 
gislature.  But  he  objected  to  depositing  this 
money  with  the  state,  which  would  pay  but 


five  per  cent.,  when  it  might  be  forested  at 
seven. 

Mr.  RICHMOND  preferred  to  deposit  this 
money  with  the  county  treasurers,  to  be  loaned 
out  by  them  on  bond  and  mortgage.  They  gave 
greater  security  in  proportion  to  the  amount  of 
money  falling  into  their  hands  than  any  of  the 
courts. 

Mr.  WHITE  said  he  should  not  have  made 
this  proposition,  did  he  not  believe  that  the  cre- 
dit of  the  state  was  better  than  that  of  anyt  in- 
dividual. Were  the  credit  of  this  state  no  bet- 
ter than  that  of  Mississippi,  he  should  not  have 
offered  it.  He  had  the  authority  of  a  high  ju- 
dicial officer  for  saying  that  the  present  system 
was  neither  secure  nor  satisfactory;  and  that  it 
would  be  better  to  deposite  these  moneys  in  the 
state  treasury.  The  only  valid  objection  he 
had  heard  to  this,  was  that  the  state  could  not 
be  sued.  But  the  legislature  could  remedy  this 
difficulty.  A  large  proportion  of  this  money 
was  in  the  hands  of  officers  in  the  first  circuit. 
Some  $900,000  was  in  the  hands  of  the  Trust 
company,  where  it  was  no  doubt  safe,  and 
where  they  paid  five  per  cent.  But  it  could  be 
nowhere  safer  than  in  the  state  treasury — and 
we  meant  to  keep  the  credit  of  the  state  good — 
and  if  practicable  to  make  it  better. 

Mr.  MANN  had  many  reasons  for  desiring  to 
see  this  money  placed  in  the  state  treasury.  One 
was  that  a  good  deal  of  it  had  no  owner  that 
any  body  knew  of— ana  a  good  deal  of  it  had 
been  under  the  custody  of  that  court  for  forty- 
two  years.  As  the  court  of  chancery  was  to  be 
abolished,  something  must  be  done  with  it.-— 
And  he  knew  of  no  better  place  for  it  than  the 
state  treasury — especially  as  so  much  o£  it  re- 
mained  unclaimed. 

Mr.  RHOADES  had  as  yet  heard  no  reason 
why  the  state  should  become  security  for  all  the 
moneys  and  estates  of  infants  and  others  which 
might  now  by  the  courts  be  placed  under  their 
control.  The  state  being  in  debt  now,  might 
use  the  money  and  pay  a  low  rate  of  interest  on 
it — but  when  the  state  was  out  of  debt,  as  it 
would  be,  these  funds  might  amount  to  eight  or 
nine  millions — and  it  seemed  absurd  to  make  the 
state  treasurer  the  keeper  of  all  this  money. 

Mr  ALLEN  said  the  money  invested  in  the 
trust  company  amounted  to  some  $300,000,  for 
which  they  paid  5  per  cent,  annually.  In  addi- 
tion to  the  security  of  the  capital  of  the  compa- 
ny, which  was  one  million,  there  was  an  addi- 
tional security  of  an  ample  character — which 
made  these  moneys  abundantly  secure.  If  the 
state  took  this  money,  there  must  be  a  separate 
department  for  the  management  and  disburse- 
ment of  it.  Much  of  it  belonged  to  heirs  when 
they  become  of  age,  and  was  accumulating,  the 
interest  every  year  being  added  to  the  principal. 
Others  again  received  money  half  yearly— and 
there  was  a  good  deal  of  business  connected 
with  it  that  it  would  puzzle  the  state  to  do  with 
having  a  new  de'pnrtment  for  it. 

Mr.TO  WNSENDalluded  to  the  gentleman  from 
Orange  on  a  former  occasion  in  favor  of  deposi- 
ting this  money  in  the  state  treasury,  and  dwelt 
upon  the  security  which  would  thus  be  given  to 
them,  as  well  as  the  feeling  of  sucurity  and  sat- 
isfaction which  it  would  give  to  persons  having 
property  to  leave  behind  them  to  their  children! 
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to  know  that  the  state  would  responsible  for  its 
safe  keeping,  and  proper  application.  He  urged 
also  that  such  an  arrangement  would  have  a 
good  effect  in  creating  a  more  direct  personal  in- 
terest in  keeping  up  the  credit  of  the  state. 

Mr.  STETSON  raised  the  question  when 
money  was  paid  into  court  and  deposited  or 
loaned  by  the  court  on  interest — on  whom  the 
loss  would  fall  if  the  whole  or  any  part  of  it 
were  lost.  This  was  a  matter  which  had  some- 
thing to  do  with  the  settlement  of  this  question 
here  or  by  the  legislature.  His  own  opinion 
was  that  this  belonged  to  the  legislature  rather 
than  to  us — and  he  would  leave  it  there  without 
any  thing  in  the  nature  of  a  recommendation 
that  the  state  be  made  the  responsible  keeper  of 
these  moneys. 

Mr.  SIMMONS  appreciated  fully  the  object 
of  the  mover  of  this  proposition.  He  differed 
with  the  gentleman  only  as  to  the  mode  of  ef- 
fecting the  object.  In  England  they  had  an  ac- 
countant general,  whose  duty  it  was  to  take 
care  of  these  funds.  And  he  had  heard  it  sug- 
gested that  we  should  have  such  an  officer.  He 
would  do  nothing  to  endanger  these  funds.  The 
proposition  to  distribute  them  among  the  county 
treasurers,  he  thought  the  worst  possible  dispo- 
sition of  them.  The  better  way  was  for  us  to 
leave  the  whole  matter  to  the  legislature,  rather 
than  to  lay  down  an  iron  rule  which  might  be 
found  to  work  badly. 

Mr  VAN  SCHOONHOVEN  had  heard  a  great 
deal  about  this  mammoth  fund  in  the  control  of 
the  court  of  chancery;  but  he  had  heard  no  one 
suggest  or  charge  that  any  loss  had  been  sustain- 
ed under  the  present  mode  of  deposit  and  in- 
vestment. Insecure  investments  may  have  been 
made — but  this  was  likely  to  happen  under  any 
system.  If  these  funds  were  brought  into  the 
state  treasury,  the  legislature  would  have  to 
provide  some  public  officer  to  take  charge  of 
them.  But  would  that  officer  do  this  better  than 
the  chancellor.  As  to  the  large  amount  of  this 
money  said  to  be  unclaimed,  Mr.  V.  S.  asked  if 
it  would  have  been  called  for  any  sooner  had 
the  state  had  the  investment  of  it  ?  Again,  if 
the  state  was  to  be  the  depository,  the  state 
might  borrow  it,  and  use  it— and  in  that  case, 
the  legislature  must  fix  the  rate  of  interest — and 
this  would  be  to  allow  the  one  party  to  decide 
what  interest  it  should  pay.  He  was  in  favor 
of  leaving  the  matter  as  it  stood,  which  would 
give  the  control  of  all  these  funds  to  the  new  su- 
preme court. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  MURPHY  went  into  a  statement,  gather- 
ed from  the  returns,  as  to  the  mode  in  which 
these  moneys  were  now  invested — which,  he 
«aid,  amounted  to  about  $3,000,000.  It  was  now 
all  under  the  supervision  of  the  law,  or  of  the 
court  directly — and  the  question  was,  whether 
we  should  transfer  it  to  the  state  treasury.  The 
parties  now  received  interest  on  these  invest- 
ments. If  we  transferred  the  money  to  the 
treasury,  we  must  have  a  separate  department 
to  take  care  of  it  and  disburse  it.  And  we  had 
experience  in  regard  to  the  state's  investing  mo- 
ney, in  the  case  of  the  loaning  of  the  U,  S.  de- 
posit© fund.    He  did  aot  know  how  it  was  in 


other  counties—but  he  could  say  that  of  the  mo- 
ney loaned  in  Kings  county,  about  half  of  it  Jiad 
been  lost.  To  transfer  these  funds  therefore  to 
the  treasury,  would  only  be  giving  trouble  to  the 
state,  without  benefitting  the  suitor.  He  did 
not  say  that  the  plan  heretofore  adopted  was  the 
best ;  but  we  had  no  evidence  that  a  single  dol- 
lar had  ever  been  lost. 

Mr.  TALLMADGE  said  this  subject  was  one 
of  vast  moment.  He  had  no  doubt,  when  the 
matter  was  fully  investigated,  that  the  amount 
of  funds  under  the  control  of  the  court  of  chan- 
cery would  be  found  to  be  much  more  than  the 
public  had  any  idea  of.  Young  and  rising  mem- 
bers of  the  profession  might  feel  that  it  was 
discreet  to  speak  cautiously  on  this  subject,  in 
order  to  stand  well  with  the  court.  But  we 
could  have  no  such  motive  to  influence  us.  The 
gentleman  from  Rensselaer  this  morning  seemed 
to  think  that  any  enquires  into  t  his  matter  im- 
plied a  censure  on  the  chancellor.  Mr.  T.  felt 
that  in  this  he  was  acting  in  accordance  with 
the  feeling  and  wish  of  the  chancellor  himself. 
Mr.  T.  had  no  arrow  to  throw  at  him.  But 
many  of  his  officers  held  this  money.  Some  of 
them  might  not  hold  it  discreetly,  and  it  might 
be  lost.  Mr.  T.  had  reason  to  know  that  the 
chancellor  himself  desired  to  be  relieved  of  this 
responsibility.  The  chancellor  stated  the  amount 
at  about  $3, 000, 000— but.  did  not  include  the 
amount  under  the  contiol  of  the  district  courts. 
There  were  receivers  also  who  had  millions  of 
money  in  their  hads.  He  urged  that  it  was  but 
just  to  the  chancellor,  to  his  successors,  and  to 
the  fund  itself,  that  in  changing  the  jurisdiction 
of  the  court  that  we  should  see  how  this  thing 
stood.  It  would  be  a  sinful  omission  not  to  do 
this.  He  spoke  of  the  library  that  had  been 
purchased  out  of  the  unclaimed  funds  in  chan- 
cery. This  library  had  cost  from  $50,000  to 
$100,000 — and  some  $5,000  a  year  was  spent  in 
keeping  it  up.  Some  $20,000  of  this  money  was 
lost  in  the  Franklin  Bank.  In  saying  this  and 
in  urging  that  these  moneys  should  be  transfer- 
red to  the  state  treasury,  he  intended  no  impu- 
tation on  the  chancellor — but  he  urged  that  this 
account  should  be  stated,  that  the  successors  of 
the  chancellor,and  the  chancellor  himself, should 
know  how  the  matter  stood,  and  that  persons 
interested  might  have  the  security  of  the  state 
for  the  safe  keeping  of  the  moneys. 

Mr.  TAGGART  moved  to  amend  by  striking 
out  the  proposition  of  Mr.  White,  and  insert- 
ing as  follows:— 

§  1.  The  legislature  shall  provide  by  law  for  trans- 
ferring and  depositing  all  funds  and  securities  now 
held,  or  which  may  hereafter  be  held,  by  or  under  ihe 
control  of  the  court  of  chancery,  or  of  any  other  court 
or  courts,  or  of  any  register,  assistant  register,  clerk 
or  receiver  of  any  court,  for  sale  keeping,  investment 
or  disbursement  in  the  state  treasury,  or  v.  ith  a  coun« 
ty  treasurer,  as  follows,  viz:— • 

1  All  funds  secured  by  real  estate  in  any  county, 
with  all  securities  relating  to  the  same,  with  the  coun- 
ty treasurer  of  the  county  in  which  such  real  estate  is 
situated. 

2.  All  funds  belonging  to  infants,  widows  or  luna- 
tics, not  secured  by  real  estate,  with  the  couny  trea- 
surer of  the  county  in  which  the  infant,  widow  or  f*i- 
nniie,  entitled  to  the  same  resides,  if  a  resident  of  this 
state 

3.  All  funds  arising  from  the  sale  of  real  estate, 
hereafter  to  be  made,  directed  to  be  invested  by  order 
of  any  court,  and  all  securities  token  upon  the  sale 
of  real  estate  hereafter  made,  by  order  or  direction  of 
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any  court,  with  the  county  treasurer  of  the  county  in 
which  such  real  estate  shall  be  situated. 

4.  All  other  funds  and  securities  mentioned  in  this 
section  in  the  state  treasury,  or  with  a  county  treasu- 
rer, as  shall  be  provided  oy  law. 

Mr.  MURPHY  in  reply  to  Mr.  Tallmadge, 
and  the  intimation  that  some  of  the  younger 
members  of  the  profession  might  be  influenced 
here  by  fear  of  the  chancellor,  remarked  that  he 
had  begun  to  look  upon  the  court  of  chancery  as 
defunct,  and  that  whatever  foundation  there 
might  have  been  otherwise  for  the  insinuation, 
it  could  scarcely  be  applicable  now.  He  went 
on  to  say  that  he  did  not  pretend  that  there 
should  not  be  a  change  in  the  mode  of  investing 
this  money,  but  he  insisted  that  it  was  a  proper 
subject  for  legislation — and  that  it  should  not  be 
so  lied  up  in  the  constitution  l  hat  a  change  could 
not  be  made  in  the  place  of  deposit  it  the  conve- 
ence  of  suitors  or  other  circumstances  miijht  de- 
rnand  it.  But  the  great  objection  to  transferring 
these  moneys  to  the  state  treasury  was  that  we 
should  have  to  organize  a  separate  department  to 
manage  these  funds.  Mr.  M.  repelled  the  inti- 
mation that  we  had  not  before  us  in  the  leturns 
a  full  statement  of  the  amount  of  these  funds — 
and  that  the  amounts  in  the  hands  of  receivers 
should  have  been  included.  They  gave  good  se- 
curity, and  no  complaint  had  been  made  that  a 
dollar  was  ever  lost  by  them  The  funds  in  their 
hands  were  paid  over  with  convenience  and 
satisfaction  to  parties,  and  they  should  not  be 
compelled  to  come  to  Albany  for  them. 

Mr.  VAN  SCHOONHOVEN  stated  what  he 
had  said  before,  that  while  these  funds  were 
well  and  safely  kept  there  was  no  necessity  for 
withdrawing  them  from  the  custody  of  the  Chan- 
cellor, nor  of  making  a  grave  constitutional  pro 
vision  which  places  them  in  the  hands  of  the 
treasurer  of  the  state,  or  of  the  several  counties. 
If  any  change  was  made,  he  preferred  the  pro- 
position of  the  gentleman  from  Genesee,  (Mr. 
Taggart.)  but  he  preferred  that  they  should 
remain  where  they  were,  subject  to  the  control 
of  the  legislature. 

Mr.  BERGEN  believed  this  to  be  a  matter  of 
legislation,  and  he  also  thought  that  this  was 
the  opinion  of  the  Convention.  If  so,  it  should 
not  occupy  our  time  for  a  single  moment  longer. 
For  the  purpose  of  testing  the  matter,  he  moved 
the  previous  question. 

There  was  a  second,  54  to  21. 

Mr.  Taggart's  amendment  was  negatived 
Without  a  division*. 

The  proposition  of  Mr.  White  was  rejected, 
as  follows  : — 

AYES -Messrs.  Allen,  Ayrault,  Bouck,  Burr,  Cor- 
nell, (  uddeback,  Hotchkiss,  Kemble,  Kingsley,  Mann, 
Miller  Parish,  bilbbury,  Sanf'ord,  Sears,  Shaw,  Shel- 
don, Stephens,  Tallmadge,  W.  Taylor,  Townsend, 
Waterbury,  White— 23. 

NOES— Messrs  Angel,  Archer,  F.  F.  Backus,  H. 
Backus,  Baker,  Bascom,  Bergen,  Bowdish,  Brayton, 
Bull,  Cambre  eng,  R.  Campbell,  jr  ,  Chatfield,  Clark, 
Cook,  Dana,  Flanders,  Gebhard,  Greene,  Harris,  Hart, 
Hawley,  Hoffman,  Hunter,  E.Huntington,  Hyde,  Jor- 
dan, Keman,  Kirkland,  Loomis,  Munrn,  Murphy, Nellis, 
Nicholas,  Patterson,  Penniman,  President,  Khoades, 
Riker,  St.  John,  Shepard,  summons,  E  Spencer,  W  H. 
Spencer,  Stanton,  StetM.n,  Jitrong,  J.  J.  Taylor,  Van- 
schoonhnven,  Ward,  Willarcr;  Witbeck,  Wood,  Worden 
A.  Wright,  W.  B.  Wright,  Yawger,  Young,  Youngs— 69. 

Mr.  TOWNSEND  moved  a  reconsideration 
of  the  vote  on  Mr.  Taggart's  motion. 


The  17th  section  of  the  report  was  then  read 

as  follows  : — 

§  17.  No  judicial  officer,  except  justices  of  the  peace, 
shall  receive  any  fees  or  perquisites  of  office. 

Mr.  LOOMIS  moved  to  add  as  follows  :— 
After  "  receive,"  insert  "  :o  his  own  use."  Add  at 
the  end,  "Provisionsh.il  be  made  by  law  requiring 
parties  prosecuting  suits  or  proceedings  before  judicial 
officers,  other  than  justices  of  the  p3ace,  «o  contribute 
towards  the  expense  of  administering  justice  by  the 
paym  nt  of  a  specific  sum  in  each  suit,  or  of  a  rate  per 
centage  on  the  amount  claimed,  or  value  of  the  matter 
to  be  adjudicated  in  each  case,  to  some  officer  lor  the 
use  of  the  public  treasury,  before  a  hearing  or  a  trial 
shall  be  h;ard  ther  on 

Mr.  LOOMIS  urged  that  it  was  but  just  that 
parties  litigant  should  contribute  towards  the 
payment  of  the  officers  employed  in  their  ser- 
vice, and  to  a  greater  amount  than  others.  It 
was  also  desirable  to  have  something  in  the  con- 
stitution imposing  the  duties  of  Ihe  legislature 
to  make  some  such  provision.  It  was  the  more 
necessary  also  as  we  proposed  to  pay  these 
judges  a  salary,  who  had  heretofore  received 
large  amounts  from  suitors  by  way  of  fees. — 
Without  prescribing  any  detail  to  the  legislature, 
he  would  state  how  he  should  desire  to  see  such 
a  provision  carried  out.  He  would  compel  a 
party  on  commencing  a  suit,  to  pay  a  certain 
fee.  Before  trial,  he  should  also  pay  a  certain 
sum,  say  $5—  and  out  of  the  sums  thus  paid  he 
would  require  the  clerk  to  pay  ihe  jurors  by  the 
day,  and  other  officers,  if  sufficient,  taking  their 
vouchers,  the  calendar  to  be  handed  over  to  the 
county  treasurer  at  the  close  of  the  term,  and 
the  clerk  to  account  to  him  for  the  amount  re- 
ceived. If  the  party  appealed  to  the  supreme 
court  in  banc,  he  would  compel  him  to  pay 
again,  before  his  cause  should  be  entered  on  the 
calendar.  And  on  his  appealing  to  the  court  •  f 
last  resort,  he  would  require  another  sum — in- 
creasing the  amount  at  each  stage  with  a  view 
in  st)me  degree  to  repress  litigation.  And  under 
a  simple  form  of  pleading,  such  as  he  hoped  to 
see  adopted,  the  cost  of  litigation  might  be  re- 
duced very  much,  even  under  such  a  tax  upon 
it.  As  the  public  provided  tribunals  for  the  set- 
tlement of  controversies,  it  was  eminently  pro- 
per that  those  who  had  occasion  to  use  them 
should  contribute  more  towards  the  expense  of 
maintaining  them  than  peaceable  citizens  who 
never  did  use  them.  He  regarded  it  also  as  es- 
sential to  make  some  such  provision  mandatory 
on  the  legislature,  in  order  that  the  people,  when 
they  come  to  calculate  the  expense  of  this  sys- 
tem to  them  in  the  shape  of  salaiies,  might  also 
see  that  suitors  would  be  compelled  to  contribute 
a  fair  share  of  the  expense. 

Mr.  NICHOLAS  asked  for  a  division  of  the 
question.  He  was  in  favor  of  the  first  proposi- 
tion, intended  to  prevent  judges  from  receiving 
lor  their  own  use  any  fees  or  perquisites  of  office. 
This  was  right,  as  judges  were  to  be  paid  by 
salaries  for  their  services.  As  to  the  second 
branch,  which  proposed  to  tax  parties  to  suits 
to  defray  the  expenses  of  the  courts,  it  might 
be  right  and  proper  to  impose  sucli  a  tax,  but 
he  would  have  it  done  by  the  legislature.  It 
was  certainly  a  fit  subject  for  l.nslation,  but 
not  a  matter  to  be  provided  for  ir  the  constitu- 
tion. The  Convention  had  been  legislating  for 
several  days,  and  would  have  hereafter  to  con. 
fine  its  action  to  its  appropriate  sphere,  or  many 
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subjects  requiring  attention  could  not  be  disposed 
of  during  the  short  time  that  we  should  continue 
in  session. 

Mr.  SIMMONS  said  he  agreed  to  this  section 
sweeping  away  fees,  in  committee,  but  reflec- 
tion had  led  him  to  doubt  about  it.  He  agreed 
that  judges  should  be  paid  by  salary  and  not  by 
little  fees  for  judicial  duties  proper — but  he 
doubted  about  charging  on  the  public  the  pay- 
ment of  their  services  at  the  chambers,  in  or- 
der to  get  it  back  again  in  some  other  shape. 
Besides  to  strip  these  officers  of  fees  for  cham- 
ber duties,  he  was  afraid  would  make  them  less 
accessible,  less  competent  and  less  careful  in  the 
discharge  of  their  duties.  He  disliked  the  idea 
of  making  the  salary  of  the  surrogate  a  county 
charge,  instead  of  requiring  those  who  needed 
his  services  to  contribute  to  his  compensation  as 
now. 

Mr.  CHATFIELD  was  understood  to  take  the 
ground  that  the  proposition  was  altogether  too 
sweeping  and  indiscriminate — and  from  a  diffi- 
culty inherent  in  the  subject,  which  would  re- 
quire the  detail  ol  a  statute  book,  if  we  went 
into  it  at  all.  There  were  suits  that  it  was  not 
worth  five  dollars  to  litigate,  which  had  to  come 
before  our  courts,-  and  others  which  were  worth 
more.  All  this  was  matter  for  legislation,  and 
not  proper  in  a  constitution.  Besides,  parties 
now  paid  a  great  variety  of  fees  which  come 
out  of  their  pockets,  and  though  burthensome 
to  them,  the  public  would  not  be  saddled  with 
them.  But  a  tariif  on  suits  to  pay  jurors  and 
constables  and  other  county  charges  was  anoth- 
er matter. 

Mr.  J.  J.  TAYLOR  conceded  that  there  were 
many  wrongs  growing  out  of  the  system  of  fees 
and  perquisites,  and  he  wished  to  see  them 
abolished,  so  far  as  they  could  be  with  proprie- 
ty.  But  we  should  require  in  some  counties, 
other  officers  than  the  county  judge, to  do  cham- 
ber duties,  and  these  certainly  should  not  be 
paid  by  salary.  Referees  also,  auditors  and 
others  might  for  the  time  being  be  regarded  as 
judicial  officers.  He  would  not  pay  them  a 
salary.  To  prevent  this  difficulty  he  proposed 
to  amend  by  striking  out  the  exception  of  jus- 
tices of  the  peace  and  inserting,  "  for  whose 
compensation  provision  shall  be  made  by  sala- 
ry » 

Mr.  LOO  MIS  replied  to  the  objection  that 
this  was  legislation.  The  original  section  was 
legislation,  providing  hat  the  judges  should  be 
compensated  by  salary  only.  He  desired  to 
carry  with  this  before  the  people  the  assurance 
that  they  were  not  to  be  taxed  for  all  these  sala- 
ries. He  objected  to  Mr.  Taylor's  amendment 
as  contemplating  a  class  of  officers  in  counties 
who  were  to  do  certain  duties  and  receive  fees 
—  saying  that  as  we  had  provided  a  county  judge 
to  do  those  duties,  and  paid  him  a  salary,  the 
consequence  would  be,  if  the  amendment  was 
adopted,  that  the  county  judge  would  do  none 
of  this  business,  but  turn  parties  over  to  the 
officers  who  could  take  fees. 

The  Convention  agreed  to  insert  "to  his  own 
use." 

Mr.  SIMMONS  did  not  see  how  a  rule  of  the 
kind  proposed  by  Mr.  Loomis  could  be  adopted 
Without  laying  it  down  either  too  broad  or  too 
narrow.    He  was  in  favor  of  such  a  rule,  and 


had  proposed  it  in  the  judiciary  committee,  but 
he  now  regarded  it  as  the  safest  plan  to  leave  it 
to  the  legislature. 

Mr.  JORDAN  urged  that  the  judiciary  was 
one  of  the  departments  o!  the  government  as 
much  as  the  executive  or  legislative — and  he 
could  see  no  reason  founded  in  justice,  why  a  per- 
son should  pay  a  fee  before  approaching  the 
one  any  more  than  the  others,  to  aid  in  paying 
the  salaries  of  public  officers.  For  one,  he  was 
opposed  to  making  the  profession  to  which  he 
belonged  tax  gatherers  for  the  purpose  of  rais- 
ing a  fund  to  pay  judicial  officers — and  bearing 
the  odium  of  the  suspicion  which  would  attach 
to  them  that  they  pocketed  these  fees.  The  re- 
sult would  be  that  these  fees  would  in  many  in- 
stances come  out  of  the  pockets  of  the  profes- 
sion. The  approaches  to  justice  had  better  be 
left  free,  as  were  those  to  other  departments  of 
the  government. 

Mr.  STETSON  urged  that  taxation  should  be 
equal — that  the  great  mass  of  the  people  who 
contributed  to  support  your  higher  courts,  and 
yet  never  used  them — that  the  mass  had  also  to 
pay  i>es  to  sustain  justices'  courts  and  county 
courts — and  that  it  would  be  unequal  to  make 
them  pay  a  double  tax  to  sustain  the  two  class- 
es  of  courts,  while  those  who  used  them  paid 
only  their  share  of  the  general  taxation  to  sup- 
port them.  He  trusted  this  system  or  some  oth- 
er would  be  adopted  to  equalize  these  burthens. 

Mr  W.  TAYLOR  took  similar  ground  in  fa- 
vor of  the  proposition  of  Mr.  Loomis.  x 

Mr.  ST.  JOHN  moved  the  previous  question, 
but  withdrew  it  at  the  request  of 

Mr.  SIMMONS,  who  desired  to  make  an  ex- 
planation, and  agreed  to  renew  the  motion.  He 
believed  that  the  provision  should  be  to  prohibit 
judges  from  receiving  fees;  the  duties  of  other 
officers  were  in  many  cases  merely  ministerial, 
and  fees  were  properly  imposed  upon  those  who 
made  use  of  them.  But  all  the  people  were 
benefitted  by  the  judges.  A  man  was  hanged, 
for  instance,  not  for  his  own  benefit,  but  for  the 
benefit  of  all  the  community  and  those  whu 
should  feel  disposed  to  follow  his  example.  Mr. 
S.  went  on  to  illustrate  his  position,  and  sat 
down  forgetting  to  renew  the  previous  question. 

Mr.  STRONG,  however,  got  the  floor  and 
moved  the  previous  question,  but  he  too  with- 
drew  at  the  request  of 

Mr.  JORDAN,  who  regarded  this  as  a  new 
and  important  question  which  ought  not  to  be 
decided  without  deliberation.  He  could  not  a- 
gree  to  what  gentlemen  appeared  to  suppose, 
that  going  to  law  was  a  luxury  for  which  we 
ought  to  be  texed.  People  did  not  go  to  law 
merely  from  a  litigious  spirit,  and  this  could  not 
be  urged  as  a  reason  for  their  being  taxed  when 
they  entered  into  a  lawsuit.  The  cases  were 
very  rare  when  persons  went  to  law  when  they 
were  not  driven  into  such  a  necessity. 

Mr.  STRONG  again  renewed  his  call  for  the 
previous  question,  declining  to  withdraw  it  a- 
again,  and  there  was  a  second,  and 

The  last  clause  of  Mr.  Loomis's  amendment 
was  negatived  as  folios  : 

AYES-Messrs.  Angel,  H.  Backn«,  Fascom,  Bergen, 
Bowdish,  Brayton,  Cuddeback,  Duhois,  Greene,  Hart, 
Hutchinson,  Kernan,Kingsley,  Loonns,  Manu,  McNeil; 
Morris,  Muaxo,  Nehis,  St.  John,  Salisbury,  Sanford, 
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Stanton,  Stetson,  W.  Taylor,  Townsend,  Waterbury, 
Witlaro,  Wood,  Yawger,  You^g  Yo»ti8s— 3-2. 

NOti — Messrs  a  lien,  Avrault,  F.  F  Backus,  Baker, 
BoucU,  Bull,  Burr,  K.  Campbell,  jr  ,  Chatfield,  took, 
Cornell,  Crookt>r,  Dina,  Dodd,  Flanders,  Forsyth, 
Gardner,  Gebburd,  Harris,  H-twley,  Hoffman,  Hotcli- 
kiss,  K.  Huntington,  Jordan,  Maxwell,  Mi  ler,  Nicho- 
las, O'Couor,  Parish,  Patterson,  Por»e*,  Pre-ident, 
Khoa»tes,  Kiker,  Kussell,  Shaw,  Sheldon,  Sheiard, 
Simmons,  W.S.Spencer,  Strong,  wackhinmr,  lag- 
gart,  Tallmadgc,  J.  J.  Taylor,  Vache,  Van  Schoonho- 
ve»,  Ward,  Worden,  A.  Wrighl,  W.  B.  Wiifcht— M. 

The  17th  section  was  then  agreed  to,  as  a- 
mended,  without  a  division. 


|     Mr.  O'CONOR,  from  the  judiciary  committee, 

'reported   several  sections,  in  pursuance  of  the 

reference  made  to  ihat  committee  on  Saturday 

last,  of  the  propositions  presented  by  Mr.  Loom- 

j  is,  for  transferring  the  business  in  arrears  in  the 

several  courts  to  the  newly  organized  tribunals. 

These  sections  were  ordered  to  be  printed. 

Mr.  JORDAN  laid  on  the  table  a  motion  to 

reconsider  the  vote  on  the  section  making  clerks 

of  counties  clerks  of  the  supreme  court. 

The  Convention  then  adjourned  to  8  1-2  o'clock 
to-morrow  morning. 


WEDNESDAY,  SEPTEMBER  9. 


Prayer  by  the  Rev.  Mr.  Van  Rensselaer. 

Mr.  HOl'CHKlSS  presented  the  petition  of 
citizens  of  the  county  of  Warren,  in  favor  of 
Free  fcchools.  Relet  red  to  the  committee  of  the 
whole  having  that  subject  in  charge. 

Mr.  BRUCE  presented  a  petition  from  Madi- 
son  county  in  relation  to  the  unfinished  public 
works.  Referred  to  the  appropriate  committee 
of  the  whole. 

Mr.  SWACKHAMER  ofTered  the  following, 
which  was  referred  to  the  committee  on  rights 
and  privileges  : — 

Resolved,  That  constitutional  provision  should  be 
made  against  the  sacrilegious  disin  erment  of  the  re- 
mat  •$  of  the  dead,  and  lor  the  protection  of  buiying 
places  from  the  interference  <>f  incorporated  societies, 
municipal  incorporati  ns  and  individuals,  without  the 
content  of  the  surviving  relatives  iuteresttd  therein. 

THE  JUDICIARY. 
The  Convention  resumed  the  consideration  of 
the  judiciary  article. 

Mr.  LOOM1S  offered  the  following  section  : 
§—.  The  legislature  may  provide  for  local  officers  to 
discharge  the  duties  of  judge  and  of  surrogate  in  case 
of  their  inability  or  of  a  vacancy,  and  with  such  other 
powers  in  special  cases  as  may  be  provided  by  law. 

Mr.  SALISBURY  opposed  the  section.  If 
such  an  array  of  judges  was  to  be  provided  as 
appeared  to  be  intended  by  these  daily  additions, 
he  should  wanf  to  send  them  to  Texas. 

Mr.  J.  J.  TAYLOR  doubted  the  propriety  of 
adopting  such  provision. 

Mr.  HAWLEY  moved  to  strike  out  in  the 
last  clause  of  the  section  the  words  "  powers  in 
special  cases." 

Mr.  LOOMIS  defended  his  amendment  and 
opposed  the  motion  to  strike  out.  He  said  he 
had  not  attempted  to  embarrass  the  passage  of 
the  judiciary  article,  but  had  steadily  adhered 
to  its  principles  throughout.  He  now  desired  to 
have  this  little  provision  giving  the  legislature 
discretion  to  appoint  an  additional  officer  in  the 
large  counties,  when  it  should  be  found  neces- 
sary. He  did  not  propose  to  give  this  officer 
power  to  try  issues. 

Mr.  J.  J.  TAYLOR  said  this  would  be  a  ju- 
dicial officer,  but  how  was  he  to  obtain  his  com- 
pensation. 

Mr.  LOOMIS  replied  that' as  his  fees  must  be 
paid  into  the  county  treasury,  out  of  that  trea- 
sury he  might  be  allowed  a  moderate  compen- 
sation. 

Mr.  SIMMONS  thought  the  substantial  part 


of  the  proposition  ought  to  be  adopted.  He 
fully  agreed  with  the  mover  that  it  was  neces- 
sary to  give  this  little  elbow  room  to  the  legis- 
lature. This  surrogate's  court  was  yet  to  be 
one  of  the  most  important  in  the  state. 

Mr.  HOFFMAN  sustained  the  proposition  of 
his  colleague  and  entreated  the  gentleman  who 
moved  the  amendment  to  withdraw  it.  He  said 
the  provision  would  te  found  necessary  for  the 
convenience  of  local  busines,  such  as  granting 
landlord's  warrants,  attachments  for  absconding 
debtors,  and  that  such  an  officer  should  be  at 
hand,  without  compelling  the  applicant  to  travel 
over  the  whole  extent  of  a  large  county.  With- 
out some  provision  of  the  kind  now  proposed,  it 
would  be  necessary  to  confer  such  powers  upon 
fifty  or  sixty  justices  of  the  peace  or  supreme 
court  commissioners. 

The  amendment  of  Mr.  Hawley  was  nega- 
tived. 

Mr.  RUSSELL  then  offered  a  substitute  as  fol- 
lows : — 

§  — .  The  legislature  may  authorize  the  election  of  an* 
associate  county  judge  in  each  county,  who  shall  dis- 
charge the  duties  of  the  surrogate  and  first  county 
judge  in  case  of  vacancy  of  such  officer,  or  of  inability 
of  the  incumbents  to  discharge  the  duties  thereof,  and 
who  may  be  authorized  «o  discharge  such  special  du- 
ties out  of  court  as  shall  be  prescribed  by  law. 

Mr.  HOFFMAN  said  the  substitute  provide* 
judges,  one  of  whom  would  be  a  cypher  while  the 
other  was  present.  He  called  for  the  yeas  and 
nays  on  the  amenment. 

Mr.  RUSSELL  defended  his  amendment.  He 
said  since  the  Convention  had  refused  to  allow 
the  legislature  to  establish  county  courts  when- 
ever petitioned  for,  to  be  paid  for  at  the  county's 
expense,  he  supposed  they  would  not  agree  w 
the  appointment  of  these  extra  commissioners, 
and  he  had  offered  his  substiiute  with  a  view  to 
make  the  proposition  less  objectionable. 

Mr.  CHATFIELD  proposed  to  amend  by  ad- 
ding after  the  word  "  office/'  the  words  "not  to 
exceed  two  in  any  county."    Lost,  33  to  33. 

Mr  MANN  said  we  had  been  told  that  32 
judges  would  be  sufficient  to  do  all  the  business 
of  the  state.  Next  that  county  courts  and  coun- 
ty judges  were  necessary  and  their  establishment 
was  agreed  to.  And  now  there  was  another 
proposition  to  increase  legal  officers.  He  was 
opposed  to  this  continual  increase  of  such  offi- 
cers, and  he  should  vote  against  the  proposition. 

Mr.  SIMMONS  said  it  was  well  enough  to 
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have  a  lieutenant  goveiaior  when  we  had  a  gov- 
ernor,but  he  had  no  desire  to  see  lieutenant  judg- 
es appointed,  whose  duties  would  only  com- 
mence  on  the  death  of  the  judge. 

Mr.  KIRKLAND  hoped  some  such  proposi- 
tion would  be  adopted,  for  these  officers  weie  re- 
quisite. 

Mr.  BASCOM  was  unwilling  to  leave  the  le- 
gislature so  large  a  latitude  in  the  erection  of 
these  minor  offices. 

Mr.  WATERBURY  enumerated  the  offices 
already  contemplated,  and  the  compensation 
which  must  be  necessarily  paid  to  them,  and 
expressed  his  astonishment  that  a  proposition 
should  now  be  made  to  increase  the  number  of 
officers  and  the  tax  on  the  people  which  their 
creation  would  involve. 

Mr.  A.  WRIGHT  asked  a  reconsideration  of 
the  vote  rejecting  Mr.  Chatfield's  amendment 
to  which  there  was  no  objection. 

The  reconsideration  was  agreed  to.  The 
question  then  recurred  on  adding  the  words  *'not 
to  exceed  two  in  any  county." 

Mr.  STRONG  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  J.  J.  TAYLOR  remarked  that  if  the  pro- 
position did  not  contemplate  the  creation  of  new 
officers,  it  was  unnecessary  to  limit  them. 

Mr.  LOOMIS  accepted  the  amendment  of  Mr. 
Chatfield. 

Mr.  SALISBURY  contended  that  there  should 
be  a  general  and  not  a  special  provision  to  sup- 
ply all  vacancies  that  may  occur  in  offices. 

Mr.  PATTERSON  moved  to  amend  the  pro- 
position by  adding  the  words  "the  election  of" 
at  the  end  of  the  first  line  after  the  word  ''for.'* 

Mr.  BURR  could  not  persuade  himself  to  vote 
for  a  proposition  to  create  new  officers. 

Mr.  VAN  SCHOONHOVEN  agreed  with  the 
gentleman  from  Erie,  that  there  should  be  a 
general  provision  for  supplying  all  vacancies; 
he  hoped  the  amendment  would  be  modified  ac- 
cordingly. 

Mr.  LOOMIS  explained,  and 

Mr.  VAN  SCHOONHOVEN  urged  and  re- 
peated  his  argument  for  a  more  extensive  pro- 
vision. 

Mr.  PATTERSON'S  amendment  was  adopted. 

Mr.  RUSSELL  then  withdrew  his  substitute. 

Mr.  HAWLEY  asked  what  special  duties 
were  to  be  conferred  on  these  officers  which 
surrogates  and  other  officers  did  not  now  pos- 
sess? 

Mr.  LOOMIS  explained  that  he  wished  to 
make  provision  for  contingencies  that  might 
arise. 

Mr.  HAWLEY  said  then  it  was  the  creation 
of  a  new  office  with  new  powers  and  duties,  to 
which  he  was  opposed 

Mr.  VAN  SCHOONHOVEN  took  the  same 
position.  He  objected  to  the  unlimited  author- 
ity which  this  section  would  give  to  the  legisla- 
ture to  create  officers  and  give  them  remunera- 
tion. He  could  not  anticipate  any  emergency 
that  could  arise  to  render  this  necessary. 

Mr.  LOOMIS  expressed  his  great  anxiety  that 
his  proposition  should  be  adopted.  The  officers 
he  contemplated  were  necessary  in  many  cases— 
in  small  ejectments  for  instance — and  the  ex- 
pense would  not  be  increased.    Their  compen- 


sation might  be  verj  small,  and  would  beTaised 
by  the  fees  and  perquisites  of  the  office. 

Mr.  DANFORTH  wished  to  know  whether 
the  "inability"  contemplated  as  the  contingen- 
cy on  which  these  appointments  were  to  de- 
pend, was  to  be  deemed  physical  or  mental,  or 
arising  out  of  a  pressure  of  business.  He  thought 
the  contingency  should  be  more  definitely  stated 
and  described;  otherwise  the  legislature  would 
have  unlimited  power  to  create  officers.  He  had 
come  to  the  conclusion  that  the  judicial  force 
was  already  sufficiently  numerous,  andhecould 
not  consent  to  open  a  door  for  its  increase  by 
the  legislature.  If  the  appointment  should  be 
made  only  upon  application  by  the  board  of  su- 
pervisors, he  would  regard  it  as  less  objection- 
able.  He  would  not  take  the  responsibility  of 
moving  such  an  amendment,  however,  but  ho- 
ped the  mover  would  make  it. 

Mr.  LOOMIS  said  he  proposed  to  amend  the 
proposition  to  obviate  tne  objections  urged  by 
the  gentleman  from  Jefferson. 

Mr.  SIMMONS  was  surprised  that  there  was 
not  a  general  sense*of  appreciation  of  some  such 
provision  to  provide  officers  to  do  \he  business 
here  contemplated,  in  the  re>pective  counties. 
The  thirty-six  judges  were  held  sufficient  to  do 
the  judicial  business,  but  the  judiciary  commit- 
tee had  never  represented  that  they  were  suffi- 
cient to  do  all  the  local  business. 

Mr.  STETSON  urged  the  adoption  of  this 
proposition.  The  wants  ofthe  country  required 
it.  He  regretted  that  there  should  be  any  op- 
position to  this  proposition.  He  had  often  been 
obliged  to  travel  thirty  or  forty  miles  to  have  a 
small  matter  of  business  transacted  which  would 
not  take  the  officer  more  than  half  an  hour  to 
attend  to,  and  yet  which  it  was  very  necessary 
should  be  transacted.  This  new  officer  was  ve- 
ry necessary,  and  those  who  turned  a  de,af  ear 
lo  this  necessity  were  willing  to  inflict  a  greater 
inconvenience  upon  the  people  even  than  they 
had  ever  felt  before.  Under  the  old  law  there 
were  three  officers  who  might  perform  this  local 
business,  while  there  is  now  provided  but  a  sin- 
gle one.  He  had  no  other  motive  in  advocating 
this  section,  than  to  afford  accommodation  to 
the  people  for  the  transaction  of  their  local  busi- 
ness. 

Mr.  RICHMOND  thought  gentlemen  were  at 
last  getting  their  eyes  open  to  the  necessity  of 
these  local  officers.  Gentlemen  had  heretofore 
stoutly  refused  to  allow  that  there  was  a  neces- 
sity fur  these  "  ornaments"  to  be  stuck  up  about 
the  county.  Give  us  a  good  strong  superior 
court,  said  they,  and  that  will  be  sufficient  to  do 
all  our  local  business.  Yet  they  had  gone  on 
and  made  other  county  judges;  and  not  yet  sat- 
isfied, they  throw  in  a  proposition  to  elect  two 
more  of  these  common  pleas  judges  to  be  called 
"  officers."  He  believed  there  was  a  necessity 
for  these  local  officers,  but  he  would  not  smug- 
gle them  into  the  constitution  in  such  a  manner 
that  the  people  would  be  misled  with  regard  to 
the  courts  which  we  are  to  give  them.  He  could 
not  vote  for  this  proposition  under  the  present 
circumstances,  because  he  did  not  believe  the 
present  system  could  be  so  patched  up  as  to  ren- 
der it  acceptable  to  the  people.  The  supreme 
court  must  be  cut  down  to  twelve  or  fifteen 
judges  in  the  first  place,  and  then  the  inferior 
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courts  might  be  organized  with  reference  to  this 
diminution  of  judicial  force. 

Mr.  BERGEN  moved  the  previous  question* 
but  withdrew  it  at  the  request  of  several  gen- 
tlemen. 

Mr.  C HATFIELD  moved  to  strike  out  the 
last  clause,  and  insert,  "  who  shall  possess  the 
power  and  discharge  the  duties  of  a  justice  of 
the  supreme  court  or  a  judge  at  chambers." 

Mr.  ANGEL  said  allusion  had  been  made  to 
a  matter  which  had  been  dragged  into  this  de- 
bate a  few  day3  ago  by  the  gentleman  from 
Cattaraugus  (Mr.  Crooker)  who  recited  lan- 
guage which  he  said  had  been  used  by  two  side 
judges  in  a  locality  which  '*  the  gentleman  from 
Allegany"  could  fix — thereby  creating  the  im- 
pression that  *uch  a  scene  had  occurred  in  the 
county  ol  Allegany  at  some  recent  day.  Now 
he  should  be  inexcusable  if  he  allowed  such  an 
injurious  reflection  to  operate  to  the  disadvan- 
tage of  the  very  respectable  judges  of  that  coun- 
ty. He  would  not  deny  that  some  such  scene 
was  said  to  have  occurred,  but  it  was  merely  a 
"  tradition"  of  something  which  if  it  occurred 
at  ail,  occurred  in  the  early  history  and  settle- 
ment of  that  county — when  good  judges  were 
not  so  easily  to  be  had  as  at  present.  The  gen- 
tleman  from  Cattaraugus  knew  the  judges  to 
whom  the  language  was  attributed, and  he  knew 
that  they  had  left  respectable  families  who 
would  read  these  reminiscences  with  great  pain. 
The  gentleman  knew  that  one  of  these  judges 
came  from  Vermont  in  poverty,  and  by  his  in- 
dustry obtained  a  competency.  The  other  rose 
so  high  in  the  estimation  of  the  district  around 
him,  as  to  obtain  a  seat  in  the  state  Senate,  and 
the  gentleman  from  Cattaraugus  voted  for  him 
at  that  election.  That  senator  attended  faith- 
fully to  his  duties  through  his  entire  term. — 
Mr.  A.  next  alluded  to  the  ungenerous  remark 
of  the  gentleman  from  Dutchess,  (Mr.  Tall- 
madge,)  on  a  subsequent  occasion,  who  intima- 
ted that  the  judges  of  that  county  were  under 
the  influence  of  King  Alcohol. 

Mr.  JORDAN  objected  to  these  propositions, 
which  came  here  without  having  had  the  consi- 
deration of  a  committee.  JHe  moved  the  follow- 
ing substitute  for  the  whole  section  : — 

$  _  The  legislature  may  prov  de  for  the  election  of 
county  commissioners,  not  exceeding  two  in  any  county, 
with  powers  to  perform  the  duties  of  the  justice  of  the 
supreme  court  or  county  judge  at  chambers,  and  to 
discharge  the  duties  ot  a  county  judge  and  surrogate 
in  c  <se  ot  the  absence  or  inability  of  such  judge  or  sur- 
rogate and  in  cases  <  f  a  vacancy  in  said  oifice. 

Mr.  CHATFIELD  withdrew  his  proposition, 
leaving  Mr.  Jordan's  as  the  pending  amend- 
ment. 

Mr.  TOWNSEND  moved  the  following  as  an 
amendment  of  the  substitute  : — 

"  After  "  may,"  in  the  first  linp,  insert  "  confer  up- 
on justices  of  the  peace  special  Judicial  powers,  to  be 
exercised  in  the  absence  or  inability  of  the  county  judge 
or  surrogate  " 

Mr.  BERGEN  moved  the  previous  question, 
and  it  was  seconded — 33  to  1 — no  quorum.  The 
vote  was  again  taken,  and  stood  56  to  11.  The 
main  question  was  ordered  to  be  now  put,  and 
on  the  demand  of  Mr.  Townsend,  the  yeas  and 
nays  were  taken  on  his  amendment,  and  were — 
yeas  13,  nays  71. 


Mr.  JORDAN'S  proposition  was  next  in 
order,  and  there  were  ayes  44,  noes  46. 

Mr.  LOOMIS'  proposition  was  then  adopted 
ayes  51,  noes  38. 

Mr.  FORSYTH  moved  a  reconsideration  of 
this  vote — Table. 

Mr.  RICHMOND  moved  a  reconsideration  of 
the  vote  taken  last  night  upon  the  proposition 
of  Mr.  Loomis,  in  relation  to  the  taxation  of 
suitors  in  courts  of  law.  Without  some  such 
proposition,  Mr.  R.  believed  the  judiciary  sys- 
tem would  fail  to  receive  the  ratification  of  the 
people. 

Mr.  BASCOM  hoped  the  proposition  would 
be  adopted  upon  a  reconsideration,  and  that  it 
would  not  be  thrown  out  merely  because  it  ap- 
peared to  be  a  legislative  provision.  There  was 
much  force  in  the  argument  that  the  poor  man> 
if  he  had  any  property,  would  be  taxed  for  a 
great  amount  of  the  litigation  in  the  higher 
courts. 

Mr.  CHATFIELD  contended  that  it  was 
wrong  to  call  the  justices'  courts  the  courts  of 
the  poor.  He  also  went  on  to  oppose  legisla- 
tion in  a  constitution. 

Mr.  RICHMOND  replied  and  contended  that 
the  gentleman  had  steadily  voted  to  put  matter 
in  the  constitution  which  was  legitimately  the 
business  of  legislation;  but  whenever  it  was 
desired  to  put  any  thing  in  the  constitution  to 
protect  the  poor  from  being  ridden  down,  t^e 
gentleman  from  Otsego  exclaimed,  "  Oh,  that's 
legislation."  He  hoped  some  provision  would 
be  made  by  which  those  litigious  people  who 
were  so  fond  ol  la  wing,  should  be  made  to  pay 
some  proportionate  part  of  the  expenses  of  our 
courts. 

Mr.  W.  TAYLOR  urged  a  reconsideration. 

Mr.  RHOADES  opposed  the  reconsideration, 
because  this  was  the  business  of  legislation. 

Mr.  KIRKLAND  approved  the  proposition  to 
establish  these  local  tribunals,  and  he  thought 
those  who  used  them  should  pay  for  them.  He 
hoped  the  reconsideration  would  be  agreed  to, 
because  he  believed  it  involved  a  principle  which 
should  be  made  to  appear  upon  the  face  of  the 
constitution.  The  Convention  had  provided  a 
large  judicial  force,  whose  salaries  were  to  be 
paid  out  of  the  county  and  state  treasuries,  and 
taking  away  the  principle  of  fees  and  perqui. 
sites.  It  appeared  to  him  that  the  people  should 
be  relieved  from  the  payment  of  the  entire 
amount  of  the  large  suras  which  must  be  paid 
for  the  salaries  of  judges.  The  mode  proposed, 
by  which  those  who  resorted  to  the  courts  for 
their  own  individual  purpose,  should  be  made 
to  bear  an  equitable  proportion  of  the  expenses 
of  those  courts,  he  regarded  as  a  proper  one  to 
afTord  that  relief.  The  legislature  had  certain- 
ly  the  power  to  make  this  provision,  but  we  had 
no  security  that  they  would  ever  exercise  that 
power.  They  had  never  done  so  heretofore,and 
he  was  desirous  that  this  matter  should  be  set- 
tled by  a  fixed  constitutional  provision. 

Mr.  SIMMONS  thought  the  Convention  had 
better  not  bother  its  head  with  this  proposition, 
but  leave  it  to  the  legislature. 

Mr.  LOOMIS  defended  the  proposition.  He 
thought  it  would  secure  much  popular  favor  for 
the  Convention  itself. 
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Mr.  MURPHY  hoped  the  Convention  would 
adhere  to  its  vote  of  yesterday. 

The  previous  question  was  then  moved  and 
seconded  and  the  mam  question  ordered. 

Mr.  RICHMOND  called  for  the  yeas  and  nays 
and  there  were  yeas  49,  nays  43,  So  the  vote 
was  reconsidered. 

Mr.  BASCOM  moved  to  add  the  words  "  or 
sum  recorded,"  after  the  word  '*  claims." 

Mr.PATTERSON  said  this  amendment  would 
fix  the  payment  on  the  suitor  and  not  on  the  man 
whose  refusal  to  pay  his  just  debt  had  rendered 
a  suit  necessary. 

Mr.  R.  CAMPBELL  moved  the  previous 
question  which  was  seconded — 46  to  28,  and  the 
main  question  on  the  amendment  of  Mr.  Bas- 
com  was  put  and  negatived. 

Mr.  RICHMOND  called  for  the  yeas  and  nays 
on  the  adoptinn  of  the  section,  and  there  were 
yeas  41,  n ays  53.  So  Mr.  Loomis's  proposition 
was  again  negatived. 

Mr.  O'CONOR  desired  to  offer  a  section  to 
provide  that  "  the  legislature  may  authorize  the 
/  judgment,  decrees  or  decisions  of  any  local  infe- 
rior court  established  in  a  city,  to  be  removed 
for  review  directly  into  the  court  of  appeals."  He 
said  if  a  party  litigant  in  the  superior  court  of 
New  York — where  the  judges  of  high  character 
presided — desired  to  obtain  the  decision  of  the 
court  of  last  resort,  the  case  had  to  be  carried 
through  an  intermediate  court  ,  where  two  or 
three  years  might  be  spent  in  obtaining  the  judg- 
ment of  the  supreme  court  judges — a  local  court 
in  fact — before  the  cases  could  be  carried  to  the 
court  of  last  resort.  To  obviate  this  he  had  of- 
fered his  amendment. 

Mr.  WATERBURY  said  if  this  privilege 
should  be  given  to  the  New  York  superior  court 
it  should  also  be  given  to  the  one-horse  cab- 
court  of  the  counties. 

Mr.  VAN  SCHOONHOVEN  thought  there 
Was  much  force  in  the  suggestion  of  the  gentle- 
man from  Delaware.  There  was  as  much  pro- 
priety in  authorizing  the  transfer  of  a  cause 
from  a  county  court  as  from  the  superior  court 
of  New  York. 

Mr.  JORDAN  suggested  the  addition  of  the 
Words  "of  original  civil  jurisdiction"  to  meet 
the  objections.  He  thought  the  local  courts  of 
the  city  of  New  York  would  stand  in  the  posi- 
tion  of  the  supreme  court  in  the  country  and  that 
they  should  have  the  right  to  appeal  "from  the 
court  in  banc  to  the  court  of  appeals. 

Mr.  O'CONOR  accepted  Mr.  Jordan's  a- 
mendment. 

Mr.  MURPHY  suggested  an  amendment  to 
ndd  "concurrently  with  the  supreme  court"  il- 
lustrating his  amendment  by  reference  to  an  in- 
ferior court  in  Brooklyn. 

Mr.  O'CONOR  had  no  objection  to  including 
county  courts  if  he  had  control  over  the  subject, 
and  if  it  would  not  endanger  the  proposition. — 
He  had  no  idea  that  the  legislature  would  allow 
a  direct  appeal  from  petty  courts  such  as  the 
municipal  court  of  Brooklyn,  or  the  marine 
court  of  New  York  which  was  he1d  by  three 
justices  of  the  peace;  and  therefore  he  desired 
to  vest  a  discretion  in  the  legislature  in  this 
matter 

Mr.  HARRIS  tho't  some  such  provision  as  this 
was  necessary  aad  just  to  the  city  of  N.  York, 


though  personally  he  felt  little  interest  in  it.  A 
large  amount  of  business  must  be  done  there  in 
the  inferior  courts,  and  it  would  be  unjust  to 
compel  them  to  go  through  the  supreme  court, 
and  thus  encounter  the  expense  and  delay  of  one 
appeal,  in  order  to  get  into  the  court  of  appeals. 
Mr.  HOFFMAN  asked  what  proportion  of 
the  causes  that  now  went  into  the  supreme  court 
from  the  local  courts  in  the  city  stopped  there  ? 
Mr.  O'CONOR  (to  whom  this  enquiry  was 
directed)  said  he  could  only  judge  from  his  own 
private  practice.  All  or  nearly  all  his  causes 
that  went  from  the  inferior  court  into  the  su- 
preme court,  went  into  the  court  of  errors — the 
supreme  court  being  a  sort  of  stepping  stone  to 
the  court  of  errors.  Probably  it  was  not  so 
with  the  common  pleas — most  of  the  judgments 
carried  up  from  that  court  to  the  supreme  court, 
stopped  there. 

Mr.  SIMMONS  saw  no  objection  to  the  prop- 
osition of  the  gentleman  from  New-York,  and 
hoped  it  would  be  adopted. 

Mr.  VAN  SCHOONHOVEN  moved  to  strike 
out  the  words,  "  established  in  a  city." 

Mr.  CROOKER  remarked  that  if  the  gentle- 
man supposed  he  was  accommodating  the  coun- 
try by  this,  he  was  mistaken.  The  country  did 
not  want  to  come  here  to  Albany  to  try  their 
little  appeals. 

Mr.  VAN  SCHOONHOVEN  said  there  was 
no  harm  in  giving  them  the  power  to  appeal  di- 
rectly from  the  county  court  to  the  court  of  ap- 
peals. 

Mr.  WATERBURY  wanted  no  distinction 
between  the  city  and  country  courts. 

Mr.  MORRIS  replied  that  if  this  new  supreme 
court  was  adequate  to  all  the  busiuess  of  the 
city,  the  city  would  need  no  local  courts,  and 
then  they  would  be  on  a  footing  with  the  coun- 
try, as  there  would  be  but  one  appeal.  But  as 
the  Convention  had  refused  to  New-York  any 
additional  local  force  in  the  supreme  court,  they 
would  be  driven  into  the  local  couits  first,  and 
to  get  to  the  court  of  appeals  must  take  two 
strides,  when  the  country  would  take  but  one, 
as  the  force  provided  for  them  would  do  all  their 
business.  ^ 

Mr    VAN  SCHOOMIOVEN    varied  his  a- 
mendment  so  as  to  add  the  words  '\and  from 
county  courts" — and 
The  amendment  was  lost,  without  a  division. 
The  section  proposed  by  Mr.  O'Conor   was 
then  adopted,  ayes  49,  noes  21. 
Mr.  TOWNSEND  offered  the  following:— 
$  —  Remedies  existing  at  the  period  when  a  coutract 
is  made,  shall  not  be  disturbed  or  impaired  by  subse- 
quent legislation. 

Mr.  T.  explained  his  object  in  offering  this, 
referring  to  the  exemption  law  of  1842,  for  il- 
lustration of  the  evil  effects  of  the  contrary 
principle.  He  would  guard  against  a  change  of 
remedies  hereafter,  having  this  retrospective 
effect. 

Mr.  SIMMONS  said  the  principle  of  the  a- 
mendment  was  worthy  of  consideration,  though 
in  point  of  form  it  might  be  improved.  The  U. 
S.  Constitution  attempted  to  establish  the  ent're 
principle  under  a  prohibition  of  ex  post  facto 
laws,  and  laws  impairing  the  obligation  of  con- 
tracts. But  owing  to  the  construction  put  upon 
it  by  the  courts  at  the  onset,  it  had  nevor  come 
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up  to  the  end  intended — and  the  states  were  left 
to  pass  retrospective  laws,  if  they  did  not  vio- 
late contracts — as  iC  right  did  not  deserve  pro- 
teHion  as  well  as  contracts.  We  had  had  many 
cases  of  retrospective  legislation  which  the 
courts  had  broken  in  upon,  but  it  would  be  well 
to  have  some  such  tiling  in  the  constitution, 
though  it  would  more  properly  come  in  under 
the  head  of  private  rights. 

Mr.  TOWNSEND  was  aware  of  that,  but  he 
was  fearful  we  should  never  reach  that  article. 
Mr.  TALLMADGE  said  the  committee  of 
which  he  was  chairman,  did  propose  a  section 
going  Die  full  length  against  retrospective  laws, 
but  the  Convention  voted  it  down. 

Mr.  LOOMIS  remarked  that  this  word  "rem- 
edies" had  a  broader  signification  than  the  mo- 
ver probably  intended.  It  covered  the  proceed- 
ings and  practice  of  the  courts,  and  to  pass  this 
in  the  shape  in  which  it  was,  would  fix  and  las- 
ten  on  us  these  forms  of  practice. 

Mr.  TOWNSEND  proposed  to  say  statutory 
remedies. 

Mr.  LOOMIS  replied  that  that  would  not  help 
it — and  wrent  on  to  point  out  the  distinction  be- 
tween remedy  and  right,  and  to  urge  that  it 
would  be  the  height  of  imprudence,  if  we  inten- 
ded even  to  see  a  change  in  the  present  forms  of 
legal  practice,  to  adopt  the  amendment  in  the 
shape  in  which  it  was. 

Mr.  SIMMONS  said  the  gentleman  confoun- 
ded two  things  together  that  were  widely  differ- 
ent. He  was  surprised  that  he  should  do  it  af- 
ter having  had  an  opportunity  to  read  his  speech. 
[Laughter.]  Blackstone  also  made  the  distinc- 
tion, and  that  made  him  marvel  more.  A  rem- 
edy was  a  right.  The  legal  proceeding  was  an- 
other  thing.  He  agreed  that  the  section  was 
ambiguous — but  he  was  against  abolishing  rerne- 
edies,  in  the  sense  in  which  he  understood  the 
word.  The  supreme  court  of  the  U.  S.  he  found 
were  travelling  back,  and  had  recently  decided 
unanimously  that  a  state  legislature  had  no  pow- 
er to  do  it.  And  they  had  applied  this  doctrine 
to  Illinois,  Ohio,  and  other  half  civilized  states. 
[Laughter.] 

Mr.  LOOMIS  had  not  read  the  gentleman's 
speech,  [laughter]  but  he  had  laid  it  aside  to 
read  when  he  should  have  more  leisure.  But 
he  knew  the  event  had  made  the  distinction  he 
took  between  remedies  and  rights -and  the  dis- 
tinction was  as  he  understood. 

Mr.  JORDAN  said  the  courts  had  decided  that 
the  remedy  might  be  varied, but  not  so  varied  as 
to  take  away  the  right.  The  proposition  was 
that  the  remedy  existing  at  the  time  the  contract 
was  made,  shall  not  be  varied — but  it  allowed 
that  to  be  done  prospectively,  as  to  future  con- 
tracts. The  proposition  was  certainly  a  proper 
and  harmless  one — andhe  regarded  it  asimpor- 
tant  to  place  some  such  restrictions  on  the  legis- 
lature, which  had  shown  a  disposition  material- 
ly to  impair  the  rights  of  parties  by  varying  the 
remedies  retrospectively.  He  instanced  several 
cases  where  the  legislature  and  the  courts  had 
recognized  a  principle  which  if  carried  out  to 
their  extreme  application  would  operate  effect- 
ually to  destroy  rights. 

Mr.  BASCOM  remarked  that  some  contracts 
in  this  country  had  been  in  existence  a  great 
While,  and  it  might  be  Well  to  inquire  what  the 


existing  remedies  where  when  they  were  enter- 
ed into.  He  moved  to  refer  this  section  to  the 
committee  on  land  tenures — saying  that  he  trus- 
ted the  reference  would  quicken  the  action  of 
that  committee. 

Mr.  JORDAN  said  there  could  not  be  a  more 
unsuitable  committee,  and  he  could  not  believe 
the  gentleman  from  Seneca  was  serious  in  pro- 
posing that  reference,  especially  in  the  absence 
of  the  chairman.  If  the  gentleman  meant  to 
give  the  section  the  go-by,  as  a  thing  unworthy 
of  consideration,  he  trusted  others  would  not 
contribute  to  put  it  in  that  position.  "We  were 
not  all  debtors  in  this  community,  and  some  of 
us  entertained,  and  he  hoped  to  God  always 
would  entertain,  a  disposition  to  bold  men  rig- 
idly to  the  payment  of  their  debts,  and  to  pre- 
vent the  legislature  from  virtually  taking  away 
the  right  of  a  creditor  to  collect  his  honest  debts, 
or  taking  away  three-fourths  of  his  debta  by 
varying  the  remedy.  He  had  no  objection  to  a 
select  committee,  and  that  the  gentleman  from. 
Seneca  should  be  charirman  of  it. 

The  Convention  here  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  BASCOM'S  motion  to  refer  was  lost. 

Mr.  O'CONOR  moved  a  reference  to  the  com- 
mittee on  the  rights  and  privileges.     Carried. 

Mr.  TOWNSEND  moved  a  reconsideration 
of  that  vote,  and  that  the  motion  lie  on  the  ta- 
ble.    Table. 

Mr.  WATERBURY  moved  the  following 
section  : — 

$  ■— .  Every  qualified  elector  shall  be  eligible  to  every 
judicial  officer 

On  looking  over  the  statutes, Mr.W.  found  that 
the  legisla  ture  had  made  it  necessary  to  be  a  coun- 
sellor-at-law  in  order  to  be  judge.  In  some 
counties,  when  a  judge  was  necessary  to  be  ap. 
pointed,  there  was  no  timber  to  be  found  to 
make  one  out  of  in  the  profession.  He  supposed 
it  was  not  necessary  for  him  to  talk  about  this 
matter  further  than  to  show  what  the  facts 
were  at  present.  He  demanded  the  ayes  and 
noes. 

Mr.  BURR  did  not  think  the  proposition  of 
his  colleague  should  be  laughed  down.  The 
object  of  it  was  to  prevent  the  legislature  from 
prescribing  qualifications  like  those  which  had 
been  alluded  to.  He  thought  they  should  be 
restrained  from  doing  this. 

Mr.  STRONG  ;  Will  the  gentleman  accept  of 
a  very  small  amendment— lo  except  lawyers  ? 

Mrl  O'CONOR  moved  to  strike  out  "  judi- 
cial." 

Mr.  DANFORTH  thought  we  had  better  see, 
before  acting  on  this,  whether  we  should  extend 
the  right  of  suffrage  to  women  and  children  and 
colored  people.  He  moved  to  lay  the  section  on 
the  table. 

Mr.  WATERBURY  assented  to  that  course. 

TRANSFER  OF  BUSINESS. 

The  first  section  of  Mr.  O'Conor's  report, 
made  last  evening,  from  the  judiciary  commit- 
tee, upon  the  subject  of  transferring  unfinished 
jndicial  business  to  the  new  courts,  was  read  as 
follows  : — 

$  1  The  legislature,  at  its  first  session  after  the 
adoption  of  this  coastitution,  shall  provide  for  the  or* 
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Sanitation  of  the  court  of  appeals,  and  for  transferring 
to  it  the  business  pending  in  the  court  for  the  correc- 
tion of  errors ;  and  lor  the  allowance  of  writs  of  error 
and  appeals,  to  tne  Court  of  appeals,  from  the  judg- 
ments an  i  decrees  of  the  present  court  of  chancery  and 
supreme  court,,  and  ot  the  courts  that  may  be  organized 
under  this  constitution. 

Mr.  CHATFIELD  offered  the  following  sub- 
Stitute  for  the  entire  report : — 

$  — .  The  legislature  shall,  at  the  session  next  after 
the  adoption  of  this  constitution,  provide  by  law  lor 
finishing  the  business  and  suits  which  may  be  pending 
in  the  several  com  ts  in  this  article  abolished  when  this 
constitution  shall  take  effect ;  and  /or  that  purpose 
may  provide  at  what  time  the  justices  of  the  supreme 
court  first  elected  shall  enter  upon  the  duties  o<  their 
offices;  but  the  constitutional  term  of  said  justices 
shall  be  deemed  to  commence  on  the  first  day  of  Janu- 
ary in  the  year  1848. 

Mr.  C.  said  his  object  was  to  turn  this  mat- 
ter over  to  the  legislature,  rather  than  to  go  into 
all  these  details  here. 

Mr.  WORDEN  said  perhaps  a  short  section 
like  that  might  supersede  all  these  sections. — 
But  he  thought  it  should  go  further  and  provide 
for  continuing  the  old  courts  in  operation  up  to 
a  certain  time — say  a  year — that  the  mass  of 
business  now  pending  might  be  disposed  of  by 
the  old  courts  and  the  new.  It  was  defective 
also  in  that  it  did  not  provide  for  transferring 
business  from  the  old  to  the  new  courts. 

Mr.  LOOM1S  pointed  out  some  difficulties  in 
the  substitute.  If  the  legislature  was  to  provide 
for  finishing  the  pending  business,  they  must 
employ  some  court  or  courts — for  they  could  not 
institute  a  commission  to  do  it — and  how  much 
more  convenient  to  continue  these  courts  for  a 
certain  period.  The  expense  of  a  double  force 
for  a  short  time,  to  dispose  of  the  present  accu- 
mulation of  business,  was  not  to  be  regarded  in 
view  of  the  importance  to  suitors  of  having 
their  causes  decided. 

Mr.  CHATFIELD  believed  nevertheless  that 
his  proposition  would  accomplish  all  he  design- 
ed, and  all  the  useful  purposes  of  this  long  re- 
port. It  gave  the  legislature  full  and  ample 
power  to  make  the  transfer  of  the  unfinished 
business. 

Mr.  WORDEN  enquired  of  Mr.  C.  if  there 
should  not  be  some  provision  made  for  the  se- 
lection  of  the  judges  of  the  court  of  appeals, 
who  are  to  be  taken  from  those  of  the  supreme 
court  having  the  shortest  time  to  serve  ? 

Mr.  CHATFIELD  replied  that  the  legisla- 
ture had  of  course  that  power.  And  he  pro- 
posed  to  give  them  power  to  provide  for  trans- 
ferring business  and  doing  up  the  old  business. 
But  he  did  not  believe  it  was  desirable  to  con- 
tinue the  old  courts  for  a  year  or  two.  If  the 
committee's  report  was  adopted,  the  new  court 
of  appeals  would  have  nothing  to  do  for  that 
period,  and  yet  would  be  underpay.  Nor  would 
the  new  supreme  court  have  any  thing  to  do  in 
banc  for  six  months. 

Mr.  HOFFMAN  remarked  that  one  difficulty 
with  this  proposition  was  that  there  were  suits 
finished  in  the  old  courts  on  which  no  execution 
had  issued — and  that  without  a  transfer,  the  le- 
gislature could  not  authorize  an  execution  on 
the  record  in  another  court.  And  unless  provis- 
ion was.  made  for  continuing  the  functions  of  the 
old  court  for  a  short  time,  in  relation  to  causes 
they  may  have  heard  but  not  decided,  the  par- 
ties  must  be  heard  again  by  the  mw  court. 


Mr.  CHATFIELD'S  proposition  was  reject 
ed,  28  to  38. 

Mr.  WORDEN  moved  to  strike  out  all  after 
the  first  section,  and  insert  the  three  other  sec- 
tions— which  he  said  had  been  drawn  up  by  Mr. 
O'Conor,  with  a  view  ot  condensing  the  re- 
maining sections,  and  embracing  every  thing  in 
them. 

The  first  section  was  adopted,  when 

Mr.  WORDEN  sent  up  the  following,  as  a 
substitute  for  the  residue: — 

§ —  The  court  of  appeals,  and  the  county  courts 
hereby  established,  shall  be  organized,  and  the  judges 
thereof  shall  respectively  enter  upon  the  du.ies  of 
their  offices,  on  the  first  Monday  of  July,  18*7.  The 
judges  of  the  court  of  appeals,  justices  of  the  su- 
preme court  and  county  judges,  sh-til  be  elec  ed  at 
such  times  as  may  be  prescribed  by  law,  but  the  first 
election  of  such  judges  and  justices,  shall  be  held  be- 
fore the  first  day  of  July,  1847:  and  their  terms  ol  of- 
fice, as  limited  by  this  constitution,  shall  be  deemed 
to  commence  on  the  first  day  of  January,  1848 

$  — .  The  present  supreme  court  and  court  of  chan- 
cery, and  the  present  offices  of  chancellor  and  justices 
of  the  supreme  court,  shall  continue  under  their  ex- 
isting organization,  until  the  first  Monday  of  July, 
1848.  The  supreme  court  hereby  established  shall  not 
be  organized  until  the  la*t  named  day;  but  the  justices 
thereof  shall  perforin  such  judicial  duties  as  may  be 
prescribed  by  law  in  the  present  supreme  Cuurt  or 
rhancery,  prior  to  thai  day. 

$— .  Provision  shnllbe  made  by  l^w  for  the  trans- 
fer of  suits  and  proceedings,  from  courts  now  exist- 
ing, to  the  courts  to  be  organized  under  this  constitu- 
tion, at  such  time  or  time»and  in  such  in-tuner  as  may 
be  proper,  and  fur  assigning  the  same  to  the  proper 
districts. 

Mr.  O'CONOR  suggested  that  the  three  last 
sections  of  the  original  report  ought  to  be  re- 
tained. 

Mr.  WORDEN  assented  and  varied  his  mo- 
tion accordingly. 

Mr.  RICHMOND  thought  the  substitute  did 
not  correspond  with  the  sections  proposed  to  be 
struck  out.  If  he  understood  it,  it  kept  up  the 
old  courts  one  year  longer. 

Mr.  O'CONOR:  One  year  shorter. 

Mr.  RICHMOND  then  said  it  was  so  much 
the  better — but  his  objection  was  that  we  should 
have  two  complete  systems  under  pay  for  a 
year.  He  understood  the  gentleman  from  Es- 
sex to  say  the  other  day,  that  in  three  months 
they  would  work  off  all  their  business. 

Mr.  SIMMONS  explained  that  the  remark  of 
the  chancellor,  which  he  had  given  a  few  days 
since,  related  to  the  causes  argued  in  his  court, 
which  was  but  a  small  part  of  the  business 
pending.  One  of  the  judges  of  the  supreme 
court  had  informed  him  lately  that  it  would  re- 
quire one  year  to  dispose  of  the  unfinished  busi- 
ness in  the  court,  if  there  should  no  more  come 
in;  and  he  (Mr.  S.)  supposed  the  court  of  chan- 
cery would  require  about  as  much  time 

Mr.  LOOMIS  said  the  proposition  of  the  gen- 
tleman  from  Ontario  was  new  to  him,  though 
he  found  it  printed  here  in  due  form  like  our 
other  documents.  He  was  the  mover  of  the 
original  proposition  on  which  the  report  of  the 
judiciary  committee  was  based,  and  that  com- 
mittee adopted  substantially  his  proposition— 
the  temporary  chairman  being  left  to  draw  it 
up—and  yet,  here  was  a  new  proposition,  said 
to  have  been  drawn  up  by  the  temporary  chair- 
man, never  submitted  to  the  committee,  but 
radically  different  from  that  which  they  had  a- 
dotted.    Mr.  L.weat^ato  pain*  out  wherein 
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it  differed  from  tile  original  report— among  oth- 1 
er  things  saying  that  it  deferred  the  organiza-  j 
tion  of  the  new  supreme  court  from  January  \ 
1848  to  July  1348.  He  supposed  the  report  j 
agreed  on  by  the  committee,  was  to  be  sustained  : 
by  them  substantially.  For  one,  he  preferred  j 
the  proposition  of  the  gentleman  from  Otsego  j 
to  this  new  one.  He  had  rather  see  the  new 
courts  organized  in  July  1847,  than  July  1848.  if 
practicabe,  and  to  ha\ethe  old  courts  go  out 
of  existence  then.  But  since  this  new  proposi- 
tion had  been  offered,  he  had  a  substitute  to 
propose  which  he  would  make.  Mr  L.  read  as 
follows: 

$  — .  The  legislature  sh*U,  at  its  first  session  after 
the  adoption  of  this  consti  ution  provide  for  ihe  trans- 
fer of  suits  and  proceedings  in  th^  courts  hereby  abol- 
ished to  the  courts  hereby  ordained  The  legislature 
shall  nlso  provide  fur  the  organization  of  the  supreme 
court  before  ihe  first  day  of  January,  184S,  a»d  for  ihe 
heart'  g  and  decision  before  the  said  supreme  court 
hereby  granted,  of  any  writs  ant!  proceedings  pending 
in  the  pie^eut  supreme  court  and  in  the  court  of  chan- 
eery  in  aid  of  the  chancellor  and  justices  of  the  su- 
preme court. 

The  term  of  office  of  the  justices  of  the  supreme  court 
and  of  th-  judges  of  the  coi'tt  of  appeals  and  of  county 
judges  and  surrogates,  as  lim  ted  by  this  constitution, 
shall  commerce  on  the  first  day  of  January,  18*8. 

Mr.  WORDEN  said  these  sections  were  drawn 
by  the  gentleman  from  New  York  (Mr.  O'Con- 
or)  without  consultation  with  him  with  a  view 
to  condense  the  three  sections  following  the  first 
and  to  vary  them  so  as  not  to  continue  the  old 
courts  so  long.  The  substitute  provided  that 
the  present  courts  should  continue  as  they  now 
were  until  July  1848,  and  that  meanwhile  the 
new  court  should  be  organized  and  come  in  aid 
of  the  old  supreme  court — so  that  together  they 
might  work  off  the  old  business. 

Mr.  O'CONOR  confessed  to  the  impeachment 
of  having  drawn  up  the  original  report  and  this 
substitute  for  a  part  of  it;  but  he  added  that 
the  former  was  submitted  to  the  committee  and 
altered  in  several  respects,  and  reported  as  they 
had  amended  it,  he  objected  to  no  alteration.  As 
to  the  substitute  for  the  2d,  3d  and  4th  sections 
submitted  by  Mr.  Worden,  he  said  he  drew 
that  at  the  request  of  several  members  who 
thought  the  original  sections  too  long — but  he 
had  no  feeling  or  taste  about  either  of  them, 
having  acted  only  the  part  of  reducing  to  shape 
propositions  agreed  on  in  one  case,  and  in  the 
other  endeavoring  to  condense  a  part  of  it  to  a- 
void  objections  made  to  its  prolixity.  Mr.  O'C. 
went  on  to  explain  the  seneral  propositions  and 
in  what  respect  they  differ  from  each  other, 
leaving  it  entirely  to  the  Convention  to  choose 
between  them. 

Mr.  SIMMONS  said  he  had  not  seen  this  sub- 
stitute until  a  moment  ago  ;  but  it  embodied  the 
idea  he  had  entertained — that  the  old  business 
should  continue  in  the  old  courts  as  long  as  should 
be  necessary  to  dispose  of  it  or  the  mass  of  it 


He  would  not  dismiss  the  judges  unceremonious, 
ly— believing  they  deserved  better  of  us  than  to 
be  told  abruptly  to  go  out  of  office,  without  so 
much  as  making  a  bow  to  them.  He  did  not 
believe  they  would  eke  out  the  business  for  the 
purpose  of  remaining  in  office  a  few  months 
longer — but  they  would  go  on  with  the  industry 
and  ability  for  which  they  were  distinguished, 
to  work  off  the  business  which  had  accumulated 
on  their  hands. 

Mr.  JORDAN  said  he  had  no  right  to  be 
surprized  at  this  substitute  from  the  gentleman 
from  Ontario  ;  but  he  thought  he  had  some  oc- 
casion to  be  surprized  at  its  coming  from  him 
with  the  declaration  that  it  was  the  same  thing 
substantially  as  the  original  report,  or  that  part 
of  it  for  which  it  was  a  substitute.  If  the  gen- 
tleman from  Essex  had  never  seen  it  before, Mr. 
Jordan  had.  It  was  essentially  the  proposition 
submitted  to  the  judiciary  committee  last  eve- 
ning and  voted  down.  Mr.  J.  went  on  at  some 
length  to  point  out  the  difference  between  it  and 
the  original  proposition,  which  he  preferred  as 
comtemplating  pu  ting  the  new  courts  in  opera- 
tion as  soon  as  possible  after  the  election  of 
judges,  and  leaving  the  old  judses  to  work  oft 
the  accumulated  business  on  their  hands. 

Messrs.  HARRIS,  BASCOM,  HOFFMAN 
and  WORDEN  continued  the  debate— the  latter 
withdrawing  his  proposition. 

Mr   LOOMIS  then  withdrew  his. 

Mr.  KIRKLAND  moved  to  adjourn.  Lost, 
38  to  39. 

Mr.  CHATFIELD  offered  the  following  as  a 
substitute  for  the  Whole  report :         , 

§—  The  legislature,  at  its  first  session  after  the 
adoption  of  this  constitution,  shall,  by  law,  make  pro- 
vision for  organizing  the  several  courts  in  this  Article 
mentioned,  and  for  transferring  the  suits,  business  and 
proceedings  which  shall  be  pending  in  the  sevtrnl 
courts  hereby  abolished  to  the  appropriate  courts 
herein  established,  anl  for  carrying  judgment*,  orders 
and  decrees  which  may  remain  in  the  said  courts  so 
abolished,  into  full  effect.  The  term  of  office  ofgtbe 
several  judicial  officers  first  elected  under  this  coffki- 
tutien  shall  commence  on  the  first  day  of  January, 
)S48;  but  the  justices  of  the  supreme  court  shall  per- 
form such  judicial  duties  as  may  be  prescribed  by  law 
in  aid  of  the  supreme  coun  and  court  of  chancery, 
prior  to  that  day. 

In  order  to  act  upon  this  it  was  necessary  to 
reconsider  the  vote  upon  the  first  section. 

Mr.  KIRKLAND  objected. 

Mr.  CHATFIELD  moved  a  reconsideration, 
to  lie  on  the  table,  and  also  offered  the  above  as 
a  substitute  for  the  remainder  of  the  report.— 
He  proceeded  to  explain  his  proposition. 

Mr.  VAN  SCHOONHOVEN  suggested  a  re- 
ference  of  all  the  propositions  to  the  judiciary 
committee. 

Mr.  A.  WRIGHT  moved  to  adjourn.    Agreed 
to. 
i     Adj.  to  8  1-2  o'clock  to-morrow  morning. 


THURSDAY,  SEPTEMBER  10. 


Prayer  by  the  Rev.  Mr.  Van  Rensselaer. 
Mr.  ALLEN  offered  a  resolution,  which  was 
adopted,  respectfully  declining  the  invitation  of 


the  New- York  State  Agricultural  Society  to  at* 
tend  the  Fair  at  Auburn. 
Mr.  MANN  moved  the  following; 
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Resolved,  That  on  and  after  Monday  next,  this  Con- 
vein  ion  will  hold  evening  sessions,  commencing  at  7 
o'clock, 

Mr.  HOFFMAN  moved  to  lay  the  resolution 
on  the  table.     Carried. 

CLOSE  OF  THE  DEBATE  ON  THE  JUDICIARY. 

Mr.  RUSSELL  called  for  the  consideration  of 
Mr.  Cook's  resolution  which  was  laid  on  the  ta- 
ble on  Tuesday,  to  terminate  all  debate  on  the 
judiciary  article  at  12  o'clock. 

Mr.  CAMBRELENG  hoped  the  resolution 
would  be  adopted.  In  the  judiciary  committee 
and  the  Convention  this  subject  had  been  deba- 
ted for  twelve  weeks.  Nearly  three  months  had 
been  devoted  to  it,  and  he  thought  it  time  to  go 
to  voting  and  cease  debating.  He  was  not  one  of 
the  monitors  of  this  Convention,  but  his  opin- 
ion was  that  there  had  been  time  enough  devo- 
ted to  discussion.  He  differed  from  the  gentle- 
man from  Albany  (Mr.  Harris)  who  said  that 
when  one  subject— that  which  had  engaged  the 
attention  of  the  committee,  of  whicti  Mr.  An- 
gel was  chairman — was  disposed  of,  (besides 
the  financial  article,)  he  should  be  ready  to  go 
home.  Mr.  C.  thought  there  were  others  that 
must  be  disposed  of  before  they  could  go  home 
with  the  assurance  that  they  had  done  all  their 
duty. 

The  resolution  was  taken  up  for  considera- 
tion. 

Mr.KIRKLAND  moved  to  strike  out  "twelve" 
and  insert,  "  six  this  afternoon." 

Mr.  PATTERSON  opposed  the  amendment. 
He  thought  four  weeks  and  a  half  were  long  e- 
nough  for  the  talking  part  of  the  business.  He 
thought  speaking  should  cease  at  twelve  o'clock, 
but  the  voting  might  go  on  longer. 

Mr.  TALLMADGE  differed  from  gentlemen 
on  this  subject.  It  should  be  borne  in  mind  that 
the  first  six  weeks  of  the  session  were  consumed 
in  the  reception  and  consideration  of  abstract 
propositions  that  were  of  no  consequence;  but 
n Sk  when  great  constitutional  principles  of  go- 
vernment were  under  consideration,  he  thought 
some  latitude  should  be  allowed.  He  hoped  it 
would  b*  left  to  the  discretion  of  gentlemen  and 
to  the  decision  of  the  chair,  keeping  members  to 
the  question. 

Mr.  DODD  moved  the  previous  question,  and 
it  was  seconded — 55  to  11.  The  mam  question 
was  ordered,  and  Mr.  Kirkland's  amendment 
Was  negatived. 

The  original  resolution  was  then  adopted. 
REVISION  OF  THE  AMENDMENTS. 

Mr.  CHATFIELD  submitted  the  following, 
and  it  was  laid  on  the  table  by  consent: 

Ke*olved,  That  a  committee  of  five  be  appointed  to 
arrange  and  reduce  to  form  the  several  amendments 
of  the  con-Ututiou  adopted  by  this  Convention  and  to 
engraft  such  amendments  upon  the  constitut!on  and  to 
put  the  whole  body  of  the  constitution  in  proper  form 
to  be  submitted  to  the  people. 

EX  PO*T  FACTO  LAWS,  &c. 

Mr.  TALLMADGE  from  the  eleventh  stand- 
ing committee,  made  the  following  report  on 
propositions  which  had  been  committed  to  it, 
and  it*  was  referred  to  the  committee  of  the 
whole,  and  ordered  to  be  printed: 

No  ex  post  facto  law  either  civil  or  criminal  shall  be 
passed  ;  nor  any  1  »w  impairing  the  obligation  of  a  con- 
tract ;  or  the  remedy  existing  at  the  time  such  contract 
shall  he  made. 


CONCILIATION  COURTS. 

Mr.  MILLER  moved  a  reconsideration  of  the 
vote  taken  a  day  or  two  since  on  Mr.  Baker's 
proposition  for  conciliation  courts.  He  thought 
such  courts  would  be  of  great  utility.  There 
was  a  demand  for  thf.m  though  the  state,  and 
he  was  of  opinion  that  they  would  not  lead  to 
any  increased  expenditures  by  the  creation  of 
salaried  officers,  for  he  was  satisfied  that  men 
of  intelligence  would  be  found  in  every  town  to 
undertake  the  office  of  conciliators  free  of  ex- 
pense. By  such  courts  many  if  not  two- thirds  of 
the  cases  involving  sums  less  than  $20  could  be 
speedily  and  economically  settled. 

Mr.  BURR  hoped  the  motion  for  a  reconside 
ration  would  be  carried,  and  that  something 
would  be  inserted  in  the  constitution  that  shall 
authorize  the  legislature  to  establish  some  such 
tribunals,  for  he  was  not  wedded  to  any  parti- 
cular form. 

Mr.  W.  TAYLOR  moved  the  previous  ques- 
tion, and  there  was  a  second. 

Mr.  WATERBURY  called  for  the  yeas  and 
nays  on  the  motion  to  reconsider.  He  wanted 
the  opponents  of  conciliation  courts  to  be  put 
on  record. 

They  were  ordered,  and  on  the  main  question 
there  were  ayes  64,  noes  22,  as  follows: 

AYES— Messrs  Allen,  Angel, Archer, Ayrault.  Bakeri 
Bascom,  Bergen,  Bray  ton,  Bruce,  Bull,  Burr,  Cambre- 
eng,  K.  Campbell,  jr  ,  Chamberlain,  Clark,  Danforth, 
Dodd,  Dubois,  Graham,  Green,  Harrison,  Hart,  Hutch- 
kiss,  A.  Huntington,  E  Huntington,  Kemble,  Kii  gsley, 
Kirkland.  Mann?  McNeil,  McMtt,  Maxwell,  filler, 
Munro,  Nellis, Nicholas,  Patterson,President,Khoadex, 
Kussell,  St.  John,  Salisbury,  Sears,  Shaver,"haw  Shel- 
don, W.  H  Spencer,  Stanton,  Stephens,  Stow,  Strong, 
Taft,  Tallmadge,  J  J  Taylor,  W.  Taylor,  Townsend, 
Tuthill,  Warren,  Waterbury,  Whke,  Willard,  Worden, 
Yawger,  Young— 64. 

NOES— Messrs.  F.  F  Backus,  Chatfield.Cook,  Dana, 
Gebhard,  Hawley,  Hoffman,  Hunter,  Jordan,  Loomis, 
Murphy,  O'Conor,  Powers,  Hiker,  Shepard,  bimmons, 
ES  encer,  Stetson,  Wood,  A.  Wright  W.  B.  Wright, 
Youngs— 2; >. 

The  provision  then  took  its  place  with  others 
on  the  table,  to  be  considered  in  its  order. 

THE  JUDICIARY. 

The  Convention  then  resumed  the  considera- 
tion of  the  question  pending  at  the  adjournment 
last  night  on  the  supplemental  report  made  by 
Mr.  O'Conor. 

Mr.  CHATFIELD  moved  to  reconsider  the 
vote  by  which  the  first  section  of  the  supple- 
mentary report  was  adopted. 

Mr.  JORDAN  desired  to  present  his  reasons 
why  that  section  should  not  be  reconsidered  — 
He  had  certain  amended  sections  which  he  wish- 
ed to  present  to  the  Convention  before  the  ter- 
mination of  debate  and  the  application  of  the 
previous  question;  and,  perhaps,  this  was  the 
best  opportunity  he  should  have  to  do  that.  His 
amendments  were  somewhat  numerous,  but  they 
preserved  the  precise  meaning  of  the  section, 
simply  reducing  the  verbiage  about  one-third. — 
Mr.  J.  then  moved  his  amendments,  so  as  to 
make  the  report  read  as  folio ws: 

$  1.  The  legislature,  at  its  first  session  after  the  a- 
doption  of  this  constitution,  shall  provide  for  the  or- 
ganization of  the  court  of  appeals,  and  for  trans- 
ferring to  it  the  business  pending  in  the  court  for  the 
correction  of  errors,  and  for  the  allowance  of  writs  of 
error  and  appeals,  to  the  court  of  appeals,  from  the 
judgment*  and  decrees  of  the  present  court  of  chance- 
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tj  and  supreme  eotirt,  and  of  the  courts  that  may  be 
organized  under  this  constitution. 

$  -i.  The  hrsL  election  of  judges  of  the  court  of  ap- 
peals, the  ju>tices  of  the  sup i erne  court  and  judges 
of  county  courts  shall  take  place  at  such  time  as  may 
be  prescribed  by  law,  between  the  first  J  uesday  of 
Miy,  and  the  second  Tuesday  01  June,  1847.  The 
said  courts  sliall  respectively  .-rganize  and  enter  upon 
their  duties  on  the  first  Monday  of  July  next  thereafter; 
but  the  term  of  office  of  said  judges  and  justices  as  de- 
clared by  this  constitution,  shall  be  deemed  to  com- 
mence on  the  first  day  of  January,  1S4S 

$  3.  On  the  first  Monday  ot  July,  1847,  jurisdiction 
of  all  suiis  and  proceedings  then  pending  in  the  present 
supreme  court  and  court  of  chanc  ry ;  and  all  suits 
and  proceedings  originally  commenced  and  then  pend- 
ing iu  any  cuurt  of  to  nmon  pleas  (except  in  the  city 
aud  couttly  of  New- York)  shall  become  Vested  in  the 
supreme  court  hereby  established 

$  4.  But  the  chancellor  and  present  supreme  court 
shall  respectively  have  power  to  hear  and  determine 
any  of  such  suits  and  proceed 'tigs  then  ready  to  be  no- 
ttcd  for  hearing,  and  shall  for  their  services  therein 
be  eutitled  to  their  present  rates  of  com  ensation  un- 
til the  1st  day  of  July,  1849,  or  until  all  such  suits  and 
proceedings  shall  be  sooner  heard  and  determined. — 
Aud  the  supreme  court  hereby  established  «-hallalso 
have  power  to  hear  and  determine  such  of  said  suits 
aud  proceedings  as  may  be  prescribed  by  law. 

§  5.  In  case  any  vacancy  shall  occur  in  the  office  of 
chancellor  or  jus  ice  of  the  present  supreme  court  pre- 
vious to  the  1st  day  of  July,  i84y  the  governor  n  ay 
nominate  and  by  and  with  the  advice  and  consent  of 
the  senate  appoint  a  proper  person  to  fill  such  vacan- 
cy. Any  judge  of  the  court  of  appeals  or  justice  of  the 
supreme  court  elected  under  this  article  may  receive 
and  hold  such  appointment. 

§  *>.  The  offices  of  chancellor,  justices  of  the  supreme 
court,  (except  as  herein  otherwise  provided,)  circuit 
and  county  judges,  vice  chancellors,  ussistant  vice 
chancellors,  supreme  com  t  commissioners  aud  mas- 
ters and  examiner*  in  chancery-  as  now  existing,  shall 
expire  on  the  first  Monday  in  July,  1S47. 

§  7.  I  he  chancellor,  the  justices  of  the  supreme  court 
and  the  circuit  judges,  are  hereby  declared  to  be  seve- 
rally eligible  to  any  office  at  the  first  election  under 
this  constitution. 

Mr.  O'CONOR,  as  he  drew  up  the  supple- 
mental report,  said  it  misjht  be  necessary  that 
he  should  express  his  concurrence  in  these  a- 
mendments.  He  fully  concurred,  and  hoped  they 
would  be  adopted. 

Mr.  MANN  was  opposed  to  the  report  before 
it  was  amended  and  he  was  opposed  to  it  now, 
for  he  thought  it  was  lengthened  instead  of 
shortened. 

Mr.  JORDAN  assured  the  gentleman  he  was 
mistaken.  He  had  taken  the  trouble  to  count 
the  words  and  he  found  he  had  reduced  it  from 
565  to  341  words. 

Mr.  MANN  was  opposed  to  it  for  another 
reason.  It  permitted  the  present  judicial  officers 
to  remain  to  dispose  of  the  arrears  of  business, 
and  they-  might  hold  on  for  two  or  three  years. 
He  'nought  t';ese  constitutional  provisions  should 
be  short  and  explicit 

Mr.  RUSSELL  thought,  having  adopted  one 
section,  we  should  go  on  and  act  upon  the  test, 
without  returning  back  to  sections  disposed  of 

Mr.  O'CONOR  hoped  the  reconsideration 
Wuull  be  carried.  He  went  into  some  explana- 
tions as  to  the  course  to  be  hereafter  pursued. 

Mr.  BURR  would  vote  for  the  reconsidera- 
tion were  it  not  for  the  "  welding"  oC  the  old 
upon  the  new  system,  which  had  been  spoken 
of.  He  thought  the  4l  lap"  was  too  long,  for  it 
extended  over  two  years,  whereas  another  pro- 
position only  contemplated  six  months. 

Mr.  BASCOM  thought  gentlemen  could  ac- 
complish their  purpose  by  moving  to  strike  out 


one  year,  and  with  that  amendment,  which 
could  be  made  hereafter,  the  reconsideration 
would  be  unnecessary. 

Mr.  LOOMIS  having  made  some  remarks, 

Mr.  STRONG  moved  the  previous  question, 
and  it  was  seconded— 63  to  4.  The  main  ques- 
tion was  ordered,  and  the  motion  to  reconsider 
was  not  agreed  to — ayes  25,  noes  65. 

Mr  JORDAN  sent  up  the  section  as  he  had 
amended  it,  as  a  substitute  for  the  second  sec- 
ticn  as  reported  from  the  committee. 

Mr.  CHATFIELD  moved  to  amend  by  stri- 
king,  as  follows:  "The  said  courts  shall  re- 
spectively organize  and  enter  upon  their  duties 
on  the  first  Monday  of  July  next  thereafter" 

Mr.  LOOMIS  opposed  the  amendment;  the 
objection  of  the  gentleman  from  Otsego  was  pre- 
mature. 

Mr.  O'CONOR  concurred  with  the  gentleman 
from  Herkimer.  The  gentleman  from  Otsego 
had  entirely  misapprehended  the  section.  Mr. 
O'C.  explained  the  object  of  the  section. 

Mr.  MILLER  moved  the  previous  question^ 
and  it  was  seconded — 56  in  the  affirmative.  The 
main  question  was  ordered. 

The  motion  to  strike  out  was  negatived — ayes 
23,  noes  55 

Mr.  DANA  asked  consent  to  insert  ''April" 
for  "  May,"  and  it  was  assented  to. 

The  section,  as  amended,  was  agreed  to. 

The  third  section  was  read. 

Mr  JORDAN  moved  his  amended  section  as 
a  substitute. 

Mr.  BAKER  moved  the  previous  question, 
and  it  was  seconded  by  61  votes.  The  main 
question  was  ordered,  the  substitute  adopted, 
and  the  section  as  amended  was  agreed  to. 

The  fourth  section  was  read. 

Mr.  JORDAN'S  amended  section  was  sub- 
mitted  as  a  substitute. 

Mr  MANN  moved  to  strike  out  "  nine"  and 
insert  "  eight"  to  diminish  the  period  of  office 
of  the  present  judges  as  proposed,  one  year. 

Mr.  KIRKLAND  said  there  were  2  00  cau- 
ses ready  for  trial.  At  the  term  of  the  chance1 
lor,  just  closed,  but  one  cause  had  been  heard 
in  the  fourth  class  cases.  It  would  thus  be  seen 
that  the  courts  would  start  with  a  large  amount 
of  business  unless  they  were  thus  to  have  the 
aid  of  the  present  judicial  force.  He  hoped  the 
new  system  would  not  be  borne  down  by  the 
present  arrears;  but  that  it  would  have  a  fair 
chance  to  prove  its  efficiency. 

Mr.  STRONG  advocated  the  amendment. — 
He  was  willing  to  take  the  statement  they  had 
heard  repeated  so  often  from  the  judiciary  com- 
mittee, that  the  thirty-two  judges  would  be  suf- 
ficient for  every  purpose. 

Mr.  JORDAN  explained.  The  terms  of  the 
old  judges  would  cease  as  soon  as  they  had  fin- 
ished their  business,  whether  it  were  one  month 
or  one  year.  Objections  were  made  to  the  new 
court  if  it  could  not  dispose  of  both  old  and  new 
business.  Mr.  J.  should  be  opposed  to  the  new 
court  if  it  could,  for  it  would  thereby  afford 
proof  that  it  was  too  strong. 

Mr.  RICHMOND  thought  the  argument  of 
the  gentleman  would  apply  to  the  court  of  er- 
rors, and  they  then  should  have  a  little  more 
pickings. 

Mr.  JORDAN  defendedto  proposition  which 
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he  explained  to  be  a  plan  to  prevent  the  new 
courts  being  clogged  up  with  these  accumulated 
arrears  of  years  ;  and  if  the  judges  could  not  be 
trusted  to  do  it  without  a  suspicion  that  they 
would  knavishly  protract  the  time,  for  the  sake 
of  the  perquisites  of  office,  they  should  not  be 
trusted  at  all,  whether  with  or  without  restric- 
tions. 

Mr.  TALLMADGE  thought  the  1st  January, 
1848,  was  allowing  time  enough. 

The  motion  to  strike  out  "  nine"  and  insert 
"eight"  was  agreed  to — ayes  54,  noes  40: 

Mr.  CHATEIELD  moved  to  amend  by  stri- 
king out  from  the  word  ' 'respectively,"  in  the 
4th  section,  and  insert  as  follows: — 

"Have  power  to  determine  any  of  such  suits  or  pro- 
ceedings as  may  have  been  argued  in  said  couns  re- 
spectively ;  and  for  that  puipose  shall  be  entit  ed  to 
th»'ir  present  rate  of  compensation,  after  the  first  day 
of  January,  1948,  until  all  *>uch  euiisas  shall  have  been 
previously  determined;  but  such  compensation  shall 
not  continue  alter  the  first  day  of  July,  1848." 

Mr.  LOOMIS  said  that  proposition  was  un- 
necessary. 

Mr.  CHATFIELD  said  the  Convention  by  the 
amendment  just  adopted,  had  determined  that 
the  term  of  the  present  judges  should  terminate 
on  or  before  the  8th  day  of  July,  1848.  They 
should  therefore  not  be  allowed  to  hear  argu- 
ments after  the  first  day  of  January,  that  they 
might  have  six  months  to  decide  on  those  ar- 
gued. 

Mr.  O'CONOR  had  a  bad  opinion  of  the  ca- 
pacity of  this  new  engine  to  discharge  its  duties, 
but  he  thought  he  saw  a  combination  among  the 
friends  and  enemies  of  it  to  throw  upon 
it  a  great  amount  of  business,  which  would 
have  the  effect  of  breaking  it  down.  The 
motive  might  not  be  the  same,  but  such  would 
be  the  result.  He  ranked  himself  amongst  its 
enemies,  because  he  was  satisfied  of  its  inca- 
pacity, but  fairness  would  require  that  it  should 
be  fairly  tried  and  not  overwhelmed  with  the 
old  business.  He  was  opposed  to  the  amend- 
ment. 

The  amendment  was  negatived. 

Mr.  LOOMIS  moved  to  amend  the  amend- 
ment of  the  gentleman  from  Columbia,  thus: — 

•'  The  legislature  may  confer  upon  the  present  chan- 
cellor and  justice*  of  the  supreme  court,  or  in  case  ei- 
ther of  these  offices  shall  become  vacant*  then  upon 
fuch  other  persons  as  may  be  designated  by  the  Gov  I 
crnor  in  their  respective  places,  power  to  hear  and 
determin  -  an?  of  such  suits  and  proceedings  ready  to 
be  noticed  for  hearing  on  the  Ut  Monday  of  July,  1847, 
and  they  s-hall  while  "so  employed  be  en  itled  to  their 
present  rates  of  compensation.  Such  employment 
shall  not  ex  end  beyond  1st  of  July,  1848 " 

Mr.  L.  explained  the  difference  between  the 
amendment  of  the  gentleman  from  Columbia 
and  his  own. 

Mr.  O'CONOR  also  explained. 

Mr.  MILLER  moved  the  previous  question 
and  there  was  a  second,  &c. 

Mr.  HOTCHKISS  called  for  the  yeas  and 
nays  on  the  amendment,  and  there  were  yeas  12, 
nays  75. 

Mr.  JORDAN'S  amendment  was  adopted  and 
the  section  as  amended  agreed  to. 

The  fifth  section  was  next  read  and  also  Mr. 
Jordan's  substitute,  and  the  figures  "  1849" 
were  altered  to  °  1848"  to  conform  to  a  pre- 
vious  amendment. 


Mr.  LOOMIS  moved  to  strike  out  the  last  sen- 
tence. 

Mr.  O'CONOR  explained  the  necessity  of  the 
words  proposed  to  be  stricken  out. 

The  amendment  was  lost— -27  only  voting  in 
the  affirmative. 

Mr.  JORDAN'S  substitute  was  agreed  to,  and 
the  section  as  amended — a  motion  of  reconsi- 
deration  being  laid  on  the  table. 

The  sixth  section  was  read. 

Mr.  BAKER  moved  to  amend  the  pmendment 
of  Mr  Jordan  by  adding  "  supreme  court  com- 
missioners" after  the  words  "vice  chancellor." 
Agreed  to. 

Mr.  Jordan's  amendment  was  adop'ed  as  a- 
mended.  And  the  section  and  likewise  the  sev- 
enth were  agreed  to. 

Mr.  MILLER  called  for  the  question  on  the 
section  to  establish  conciliation  courts,  the  vote 
rejecting  which  was  this  morning  reconsidered, 
as  follows  : — 

$  — .  There  may  be  established  in  any  county  one  or 
more  tribunals  of  conciliation,  each  to  be  composed  of 
not  exceeding  three  conciliators,  to  be  elected  as  the 
legislature  may  direct  The  legislature  m-»y  afford  par- 
ties inducements  to  submit  their  differences  to  the  con* 
ciltation  of  such  tribunals,  by  regulations  as  to  costs  in 
other  couns. 

Mr.  BAKER  desired  to  amend  so  as  to  obvi- 
ate the  objections  which  heretofore  caused  its 
rejection.  He  was  proceeding  to  give  his  rea- 
sons, but  was  called  to  order,the  hour  of  12  hav- 
ing arrived.  He  then  moved  his  amendment  and 
it  was  adopted,  54  to  37. 

Mr.  ST.  JOHN  moved  to  strike  out  the  section 
and  insert  a  simple  provision  thus,  "  conciliation 
courts  may  be  established  with  such  powers,  and 
duties  as  may  be  provided  by  law." 

It  was  adopted  47  to  35. 

Mr.  JORDAN  move  to  strike  out  "  courts," 
and  insert  "  tribunals."     Agreed  to. 

Mr.  TAGGART  moved  to  amend  by  adding 
the  words  of  the  next  section,  so  as  not  to  make 
the  decision  obligatory. 

Mr.  TALLMADGE  said  that  was  a  motion 
to  murder  the  proposition  by  the  way  side. 

Mr.  JORDAN  moved  to  amend  the  amend- 
ment by  adding  "  or  subject  them  to  any  penal- 
ty  or  forfeiture."    Lost,  41  to  49. 

Mr-  JORDAN  asked  if  any  thing  provided  a 
forfeiture  or  penalty  on  the  parlies,  although  the 
judgment  was  not  binding. 

The  PRESIDENT  replied  in  the  negative. 

The  amendment  of  Mr.  Taggart  was  adopt- 
ed, 66  voting  in  the  affirmative. 

So  the  entire  section  reads  as  follows: — 

§  — .Tribunals  of  conciliation  may  be  est  bTished  with 
such  powers  and  duties  as  may  be  prescribed  by  law; 
but  such  tribunals  shall  have  no  power  t*i  render  judg- 
ment ro  be  obligatory  on  »he  partis,  except  they  vo- 
luntarily submit  their  matters  of  difference  and  agree 
to  abide  the  judgment  or  assent  thereto,  in  the  piesence 
of  the  tribunal  in  such  cases,  as  shall  be  prescribed  by 
law. 

Mr.  CROOKER  inquired  if  any  appeal  were 
allowed  from  the  decision  of  these  conciliators? 
[Cries  of  "  oh  no,  it  is  unnecessary."]  Mr.  C. 
thought  there  should  be  preserved  the  right  of 
appeal  to  a  town  meeting.     [Laughter  3 

Mr.  RUSSELL  moved  to  amend  by  adding 
"  the  magistrates  of  such  tribunals  shall  be 
such  justices  of  the  peace  as  may  be  provided 
t>y  law."    Lost. 
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Mr.  HAWLEY  moved  to  amend  by  adding 
l<  the  members  of  such  tribunals  shall  receive 
no  salary,  fees  or  perquisites  of  office. }>     Lost. 

The  section  as  amended  was  adopted — ayes 
71,  noes  22,  as  follows: — 

AYES— Messrs.  Allen,  Angel,  Archer,  H  Barkus, 
Baker,  Bascom,  Bergen,  Bowdish,  Btaylon,  Burr,  Cam- 
breleng,  K.  Campbell,  jr  ,  Chimberl  >in,  Clark, Cornell, 
Crooker,  t  udiicb  ck,  Dana,  Dodd,  Dubois,  Fmnders, 
Genoa  rd,  Greet  e,  Harris,  Harrison,  Hart,  Hawley, 
HotchkUs,  A  Huntington,  K.  Huntington,  Hutchinson, 
Kemble,  Kernan,  Kingsley,  Kirklan  I,  Mann,  McNeil, 
McMilt,  Marvin,  Miller,  Nicholas,  Nicoll,  Parish,  Pat- 
terson, Perkins,  Rhoades,  Richmond,  M.  John,  Salis- 
bury, Sears.  Shaver,  Shaw,  iheldon,  W.  H.  S|  encer, 
Stanton,  Steph  ns,  Mow,  Taft,  Taggart,  Tallm*dge, 
W.  Taylor,  Townsend,  Tnthill,  Warren,  Waterbury, 
White,  Willard,  Woo(>,  Worden,  Yawger,  Young— 71 

NOKS—Vlessrs.  P.  F.  Backus,  Bouck,  Bull,  Chat- 
field,  Cook.  Dorlun,  Gardner,  Grahtm,  Hunter,  Jordnn, 
Loomi-,  Vlurp  iy,  O'Conor,  Porter,  Powers,  Russell, 
San  ford,  E.  Spencer,  Vache,  Ward,  A.  Wright,  W.B. 
Wright— 22. 

Mr.  JORDAN  moved  a  re-consideration  of 
the  amendment  which  he  offered  (and  which  was 
rejected)  to  provide  that  no  penalties  or  for- 
feitures shall  be  enforced  against  parties  to  com- 
pel submission  to  the  decisions  of  these  courts. 
If  such  a  system  were  to  be  allowed  ii  would 
be  the  worst  kind  of  despotism. 

Mr.  STEPHENS  hoped  the  question  would 
be  taken  now  and  finally  disposed  of 

Mr.  JORDAN  preferred  not  to  take  the  ques- 
tion now. 

Mr.  RICHMOND  called  for  the  question. 

The  PRESIDENT  ruled  that  the  question 
could  not  be  taken  now,  unless  by  unanimous 
consent. 

Messrs.  JORDAN  and  O'CONOR  objected— 
so  the  motion  lies  over. 

Mr.  TOWNSEND  moved  a  reconsideration  of 
the  section  in  relation  to  conciliation  courts — in 
order  that  the  question  might  be  finally  settled. 

Mr.  JORDAN  objected  to  that  so  long  as  his 
motion  was  pending  to  reconsider  the  vote  re- 
jecting his  amendment — an  amendment  designed 
to  prevent  conciliators  from  subjecting  parties 
to  penalties  and  forfeitures  unless  they  agreed 
to  their  judgments. 

Mr.  TOWNSEND  then  gave  notice  of  a  mo- 
to  reconsider  the  vote  adopting  the  section  allu- 
ded to.     He  desired  to  close  up  that  question. 

Mr.  O'CONOR  oflered  the  following  addition 
al  section  to  the  judiciary  report : — 

§  — .  The  court  of  appeals  shall  have  power  on  mo 
tion,  to  detetmine  the  venue  of  suits  and  proceedings 
depending  in  the  supreme  court. 

Rejected,  ayes  19,  noes  72. 

Mr.  O'CONOR  moved  to  reconsider. 

Mr.  LOOMIS  oflered  the  following  section  .— 

§  — .  The  legislature  shall  provide  for  the  speedy  pub- 
lication ofall  state  laws  and  of  such  judicial  decisions 
as  it  may  deem  expedient, so  as  to  render  the  same  easy 
of  accjutst  ion  by  the  people;  and  all  laws  and  judicial 
decisions  shall  be  free  for  publication  by  any  person. 

Mr.  W.  H.  SPENCER  moved  to  amend,  so 
that  a  copy  of  all  laws  and  decisions  of  a  general 
nature  should  be  deposited  in  each  school  dis- 
trict of  the  state.     Lost. 

The  question  being  then  on  Mr.  Loomis'  pro- 
position, 

Mr.  DANA  rose  to  enquire  whether,  as  this 
section  related  purely  to  the  legislative  depart- 
ment, it  fell  under  the  rule  adopted  this 
morning,  closing  debate  on  the  judiciary  article? 


The  PRESIDENT—(Mr.  Patterson  occu- 
pying the  chair,)  ruled  that  it  did — as  the  rule 
embraced  all  matter  connected  therewith. 

Mr.  BASCOM  suggested  it  was  only  ntend- 
ed  to  cover  matter  then  connected  therewith. — • 
He  did  not  want  to  see  new  propositior  s  poked 
in  here,  and  members  forced  to  a  vote  jn  them 
without  debate. 

Mr.  JORDAN  called  for  the  ayes  and  noes 
on  Mr.  Loomis'  proposition  and  it  was  adopted, 
as  follows- — 

AYE>— Messrs  All?n, Archer,  F.  F.  BacKus,  h.  back- 
us, Baker,  Bascom,  Bergen,  Bouck,  Bowdish,  Bruce, 
K.  Campbell,  jr  ,  Clark,  Cornell,  Dana,  Dodd,  Dorlon, 
Dubois,  Flanders,  Gebhard  Graham,  Harris,  Harrison, 
Hoffman,  Hotchkiss,  Hunter,  A.  Huntington,  Hutchin- 
son, Hyde,  Jordan,  Kemble,  Kernan,  Loomis,  Mann, 
O'Conor,  Patterson,  Powers,  St.  John,  Salisbury,  J-an- 
ford,  Shaver,  Shaw,  Simm«»ns,  Smith.  W  H  Spencer, 
Stanton  Stephens,  Taft,  Townsend,  TuthiU,  Warren, 
Waterbury,  White,  Wood,  Worden,  A.  W.  Wright,  W. 
B.  Wright,  Yawger,  Young-69 

NOE»— Messrs  Angel,  Brayton,  Bull,  Burr,  Cambre- 
leng,  Chatheld,  Cook,  Crooker,  Cuddeback,  Danforth, 
Gardner,  Hart,  Hawley,  E.  Huntinefon,  Kirkland,  Me- 
Nitt,  Marvin,  Miller,  Munro,  Nicholas,  Nicoll,  Parish, 
President,  Kiker,  Russell,  >eers,  E.  Spncer,  Taggart,. 
Tallmadge,  Vache,  Ward,  Youngs— 32. 

Mr.  TAGGART  offered  the  following  section? 

§— .  The  legislatuie  shall  bylaw  so  regulate  the 
practice  and  proceedings  in  all  courts, that  every  party 
to  any  action  or  pro  eeding  may  have  any  remedy  or 
relief  to  which  he  miy  be  emit  ed  in  reference  to  the 
subject  matter  of  such  action  or  proceeding,  either  le- 
gal 1/  or  equitably  in  the  same  action  or  proceeding 
without  resoning  to  any  other  action. 

Mr.  JORDAN  enquired  whether  this  was  de- 
bateable? 

The  PRESIDENT  ruled  that  it  was  not. 

Mr.  JORDAN  then  enquired  if  the  proposi- 
tion was  in  order  ?  If  it  was — then,  after  spend- 
ing so  much  time  in  maturing  this  system, 
amendments  might  be  thrown  in  here,  and  in 
the  absence  of  all  debate  or  explanation,  might 
be  adopted,  that  would  completely  overthrow 
the  whole  fabric  which  we  had  taken  so  much 
pains  to  erect.  He  insisted  that  the  rule  cutting 
off  debate  could  not  apply  to  propositions  not 
pending  when  the  rule  was  adopted. 

The  PRESIDENT  directed  the  resolution  al- 
luded to,  to  be  read,  and,  it  having  been  read, 

Mr.  JORDAN  reiterated  his  point  of  order — 
and  in  reply  to  a  remark  that  Mr.  Loomis' 
proposition  was  in  the  same  position  as  this — - 
said  he  thought  that  proposition  was  debatea- 
ble,  but  the  question  was  not  then  raised. 

Mr.  RUSSELL  moved  to  lay  on  the  table  the 
proposition  of  Mr.  Taggart,  and  the  point  of 
brder. 

Mr.  JORDAN  said  he  had  not  yielded  the 
floor.  He  asked  for  the  decision  oi  the  chair  on 
the  point  of  order. 

The  PRESIDENT  (Mr.  Patterson)  said 
upon  the  reading  of  the  resolution,  and  exam- 
ining it  more  critically,  the  Chair  was  of  opin 
ion  that  it  applied  only  to  propositions  pending 
when  it  was  adopted.  And  being  a  resolution 
restrictive  of  the  freedom  of  debate,  it  should 
be  construed  liberally. 

Mr.  CHATFIELD  appealed  from  this  decis- 
ion. 

Mr.  RUSSELL  insisted  on  his  motion  to  lay 
on  the  table  as  taking  precedence  of  the  appeal. 

The  motion  prevailed. 

Mr.  MARVIN  effered  the  following:— 
41 
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The  court  r f  appeals  shall  hare  power  to  issne  writs 
of  habeas  corpus,  mandamus,  prohibition  quo  warranto, 
informations  in  the  nature  of  quo  warranto,  and  other 
original  remedial  writs,  and  to  hear  and  determine  the 
same.  In  case  an  issue  in  fail  be  issued  in  a»  y  such 
case,  the  said  court  may  refer  such  issue  of  fact  to  the 
supreme  court  to  be  tried  by  a  jury. 

Mr.  M.  was  proceeding  to  explain  his  propo- 
sition, when 

Mr.  CHATFIELD  called  to  order— and  for. 
mally  raised  the  point  whether  the  rule  adopted 
this  morning  did  not  preclude  debate  on  all 
propositions  relating  to  this  article. 

The  PRESIDENT  reiterated  the  decision  be- 
fore  made,  that  debate  was  inadmissible  only  on 
propositions  pending  when  the  rule  of  this  morn- 
ing was  adopted. 

Mr.  CHATFIELD  appealed— and 

Mr.  CAMBRELENG  sustained  the  appeal. 

Mr.  HOFFMAN  sustained  the  chair. 

Mr.  MARVIN  said  he  did  not  want  to  be  re- 
sponible  for  the  consumption  of  one  moment  of 
time,  and  therefore  should  not  discuss  the  ap- 
peal. Had  he  been  permitted  to  go  on,  he  should 
not  have  consumed  one  moment.  He  now  mo- 
ved the  previous  question  on  the  appeal. 

The  call  was  seconded  55  to  12,  and 

The  decision  of  the  chair  was  sustained,  ayes* 
82,  noes  8. 

Mr.  MARVIN  (his  proposition  now  coming 
tip)  urged  that  there  should  be  a  s'ngle  court 
somewhere  in  the  state,  having  the  power  to  is- 
sue these  original  prerogative  writs.  But  he 
would  not  debate  the  question,  supposing  the 
matter  to  be  fully  understood.  He  offered  the 
section  not  to  embarrass  this  system,  but  to  im- 
prove and  perfect  it.  He  drew  it  up  some  ten 
days  ago. 

Mr.  SIMMONS  had  no  objection  to  the  sec- 
tion provided  the  mover  would  so  word  it  as  to 
give  this  power  concurrently  with  the  supreme 
court. 

Mr.  MARVIN  supposed  it  would  be  concur- 
rent. He  added  that  he  had  no  objection  to  va- 
rying it  so  as  to  leave  it  to  the  legislature  to 
confer  this  power. 

Mr.  KIRKLAND  said  the  very  statement  that 
the  section  proposed  to  give  the  court  of  appeals 
concurrent  power  with  the  supreme  court  to  is- 
sue these  prerogative  writs,  showed  that  it  was 
entirely  unnecessary.  If  the  supreme  cour*  had 
tins  power  now,  why  give  the  same  power,  to 
be  exercised  concurrently,   to  another  tribunal? 

Mr.  JORDAN  had  no  doubt  the  mover  of  this 
proposition  offered  it  with  the  best  motive,  but 
he  thought  the  gentleman  had  entirely  mistaken 
the  effect  of  it.  We  had  already  heard  that 
this  court  of  appeals  would  be  broken  down  in 
eighteen  months;  and  he  confessed  were  he  an 
enemy  of  this  system,  and  desired  so  to  arrange 
it  as  to  produce  that  result,  he  should  propose 
as  one  of  the  means  of  doing  it  this  very  propo- 
sition.  When  these  applications  for  writs  of 
mandamus,  or  prohibition  or  quo  warranto  came 
before  a  court,  there  must  be  a  hearing  before 
the  writ  issues,  and  a  hearing  after  it  was  re- 
turned— and  there  would  be  no  doubt  that  this 
court  of  appeals  might  find  itsell  seriously 
burdened  with  this  business.  He  did  not  be- 
lieve that  the  mover  intended  to  make  this  pre- 
diction history  that  this  court  of  appeals  would 


breakdown  in  eighteen  months.    But  Mr.  J. 
believed  that  such  would  be  its  effect. 

Mr.  STRONG  here  moved  a  recess,  Agreed 
to.  — 

AFTERNOON  SESSION. 

A  communication  was  received  from  the 
Comptroller  in  answer  to  Mr.  Chamberlain's 
call  for  the  amount  and  description  of  stocks 
outstanding  and  the  purposes  for  which  they 
were  issued — which,  on  motion  of  Mr.  J.  J. 
TAYLOR  was  ordered  to  be  printed,  and  re- 
ferred to  the  committee  of  the  whole  having  in 
charge  the  financial  article. 

Mr.  Marvin's  section,  pending  this  morning, 
now  coming  up,  Mr.  MANN  moved  the  previous 
question,  and  there  was  a  second,  &c. 

The  proposition  was  negatived,  ayes  12,  noes 
64. 

Mr.  SIMMONS  moved  a  reconsideration.  He 
was  satisfied  that  this  question  had  been  laken 
without  sufficient  consideration  ;  and  was  one 
which  he  regarded  as  necessary  to  the  safety  of 
the  system. 

Mr  STRONG  asked  unanimous  consent  to 
a  reconsideration  at  this  time.  It  might  as  well 
be  done  now  while  our  minds  were  upon  it. 

Mr.  AYRATJLT  objected — so  a  reconsidera- 
tion could  not  be  had  to-day. 

CODIFICATION  OF  LAWS. 

Mr.  WHITE  offered  the  following  :— 

$  — .  The  Governor  of  the  state,  at  the  first  session 
of  the  legislature,  after  the  adoption  of  this  constitu- 
tion, shall  by  and  with  the  advice  and  consent  of  the 
Sennte,  appoint  five  commission's,  whose  duty  it 
shall  be,  as  far  as  practicable  and  expedient,  to  reduce 
into  a  written  and  systematic  code, the  laws  of  this  state 
and  also  the  civil  and  criminal  proceedure.  The  said 
commissioners  shall  specify  such  amendments  and  al- 
terations therein  as  they  shall  deem  ptoper,  and  they 
shall  from  time  to  time,  when  required,  make  report* 
of  their  proceedings  to  the  legislature.  And  if  lound 
to  be  practicable  and  expedient,  the  said  commission- 
ers shall  provide  for  the  abolition  of  the  distinct  forms 
of  actions  now  in  us*,  and  thit  justice  be  administer- 
ed in  all  civil  cases  in  an  nnitorm  mode  of  pleadi.  g, 
without  reference  to  the  distinction  between  law  and 
equity. 

§  —  At  the  first  session  of  t£e  legislature  after  the 
adoption  of  this  constitution,  and  from  time  to  time 
thereafter,  as  may  be  necessary,  provision  shall  be 
made  bylaw  for  filling  vacancies  and  for  regulating  the 
tenure  of  offir  e  and  compensation  of  the  said  commis- 
sioners, And  the  said  code  shall  be  published  prior  to 
its  being  presented  to  the  legislature  for  adoption. 

Mr.  BAKER  raised  the  point  of  order  that 
this  subject  having  been  already  referred  to  a 
committee  of  the  whole,  it  was  not  at  this  time 
in  order  to  consider  it. 

Mr.  WHITE  replied  that  the  subject  of  these 
sections  had  not  been  referred.  It  was  a  differ- 
ent proposition. 

Mr.  BAKER  was  aware  that  some  additions 
had  been  made  to  the  proposition — but  the  main 
subject  had  been  referred. 

The  PRESIDENT  ruled  that  the  propositon 
was  in  order. 

Mr.  CROOKER  was  not  exactly  satisfied  with 
the  proposition  in  the  shape  in  which  it  was. 
He  wou'd  have  the  general  statute  law  revis- 
ed, whether  by  the  commissioners  appointed  by 
the  Governor  or  not,  was  immaterial.  But  the 
commissioners  should  be  tied  to  that  duty.  He 
would  have  another  commission  to  simplify  and 
cheapen  the  practice  and  proceedings  in  courts 
of  record,  and  to  that  point  he  would  tie  them* 
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And  he  would  have  a  third  commission  to  revise 
the  laws  in  reference  to  town  and  county  affairs. 
Our  revisers,  though  able,  skilful  and  well  qual- 
ified to  revise  the  general  laws  of  the  state, 
had  mystified  rather  than  simplified  the  local 
laws  of  every  day  application.  He  alluded  to 
the  highway  acts,  the  laws  relating  to  common 
schools,  &c.  There  were  more  of  them  than 
there  should  be  by  four  fifths.  He  wanted  prac- 
itcal  men  to  revise  these  laws  and  when  a  propo- 
sition having  something  like  this  was  presented, 
he  would  go  for  it.  But  perhaps  it  would  be 
better  to  turn  the  whole  subject  over  to  the 
legislature.  * 

Mr.  NICOLL  was  averse  to  having  separate 
commissions.  There  should  be  a  homogeneous- 
ness  of  purpose  in  the  man  to  whom  this  duty 
was  assigned,  and  that  could  only  be  attained 
by  having  one  commission.  He  differed  also 
with  the  gentleman  from  Cattaraugus  in  regard 
to  the  revised  statutes.  He  did  think  it  neces- 
sary to  revise  them  again.  The  proposition 
contemplated  nothing  compulsory — but  it  did  as- 
sure the  people  that  an  effort  to  carry  out  the 
great  reform  indicated,  would  be  made. 

Mr.  PATTERSON  said  before  he  could  vote 
to  direct  the  Governor  to  appoint  these  commis- 
sioners to  codify  the  law,  he  must  know  what 
number  of  volumes  this  code  would  run  through. 
It  had  been  suggested  to  him  that  a  code  of  the 
written  and  unwritten  laws  would  extend  through 
15  or  20  volumes. 

Mr.  NICOLL  replied  that  it  was  impossible 
to  speak  with  precision  as  to  the  extent  of  such 
a  code,  The  code  Napoleon  embraced  about 
3000  articles  comprised  in  one  volume  about  the 
size  of  one  volume  of  the  revised  statutes.  The 
law  now  extended  through  3000  volumes. 

Mr.  PATTERSON  thought  at  all  events, 
knowing  as  little  as  we  did,  about  the  extent  of 
such  a  work,  that  the  section  instead  of  being 
obligatory  should  be  permissive  only. 

Mr  PERKINS  thought  we  had  legislated  un- 
der the  name  of  the  judiciary  report,  long  e- 
nough.  And  as  it  was  desirable  that  this  mat- 
ter should  be  brought  to  a  close,  he  moved  the 
previous  question  on  the  judiciary  report  and 
all  matters  pending  in  relation  to  it. 

Mr.  NICHOLAS  thought  this  question  had 
bet  er  be  left  with  the  legislature — lor  this  code, 
if  formed,  must  be  made  under  the  direction  of 
the  legislature.  He  did  not  doubt  the  right  of 
the  legislature  to  appoint  suitable  persons  to 
form  the  laws  into  a  code,  and  should  this  work 
be  deemed  expedient,  it  would  be  commenced 
and  finished  when  the  people  required  it,  and 
their  representatives  could  best  judge  when  the 
proper  time  arrrived  to  undertake  it. 

Mr.  CHATFIELD  suggested  that  the  propo- 
sition had  better  be  withdrawn,  as  the  previous 
question  was  to  be  sprung  upon  it- 
Mr.  WHITE  withdrew  his  proposition. 
Mr.  O'CONOR  suggested  (Mr.  P,  withdraw- 
ing this  motion  to  allow  him  to  make  a  remark) 
that  this  article  should  be  printed  as  it  had  been 


amended,  and  laid  upon  our  tables  before  pass-  *whole  subject  had  been  referred  to  a  committee, 


ing  finp.lly  upon  it,  as   had   been  done  with  all 
the  reports  which  had  been  previously  passed. 

Mr.  PERKINS  had  no  doubt  that  unless  this 

article  was  now  definitely  disposed  of,  whenever 

'  it  should  be  called  up  hereafter,  there  would  be 


quite  as  many  legislative  propositions  introduced 
as  heretofore.  Mr.  P.  neglected  to  renew  his 
motion. 

Mr.  HARRIS  here  said  that  he  had  some 
days  since  intimated  his  intention  to  move  a 
section  designed  to  carry  out  another  great  re- 
form which  he  regarded  as  of  no  inferior  im- 
portance to  those  already  effected  in  this  article. 
He  was  fully  persuaded  that  whatever  judicial 
force  we  might  provide  here,  it  would  prove  in- 
sufficient unless  there  was  connected  with  it 
some  measure  of  legal  reform.  Various  modes 
had  been  suggested  to  effect  this  object,  but  none 
of  them  appeared  to  be  adequate  to  the  end  in 
view.  It  could  only  be  effectively  carried  out 
by  a  co-operation  between  the  judiciary  and  the 
legislature,  and  with  a  view  to  secure  this  ob- 
ject he  moved  the  following  additional  section: 

§  5.  A  chief  justice  of  the  supreme  court  shall  be 
chosen  by  the  electors  of  the  state,  who  shall  hold  his 
office  for  —  years.  He  may  perform  any  of  the  duties 
of  a  judge  of*  the  court  of  appeals  or  a  justice  of  the 
supreme  court.  He  shall,  subject  to  the  power  of  the 
legislature  to  alter  or  change  the  same,  prescribe  such 
rules  and  forms  of  practice  of  the  supreme  court  and 
all  subordinate  courts  as  shall  tend  effectually  to  sim- 
plify the  praetice  and  reduce  the  expense  of  proceed- 
ings in  said  courts.  And  to  this  end  he  shall  report  an- 
nually to  the  legislature  and  recommend  such  action 
as  he  may  deem  necessary. 

Mr.  CHATFIELD  offered  the  following  sub- 
stitute  : — 

§  —  The  legislature,  at  its  first  session  after  the 
adoption  of  this  constitution,  shall  provide  by  law  for 
the  appointment  of  three  cornmissioneis,  whose  duty 
it  shall  fe  to  revise,  reform,  simplify  and  abridge  th« 
rules  of  practice,  pleadings,  forms  and  proceedings  of 
the  courts  of  record  of  this  state,  and  to  report  ihereort 
to  the  legislature. 

Mr.  NICOLL  moved  to  amend  the  substitute 
by  adding  the  following: — 

The  commissioners,  if  practicable,  shall  provide  for 
the  abo  ition  of  the  various  forms  of  actions  at  law 
now  in  use,  and  that  justice  be  administeied  in  ail  civ- 
il cases  in  a  uniform  mode  of  pleading  without  refer- 
ence to  the  distinction  of  law  and  equity. 

Mr.  JORDAN  enquired  if  this  had  not  been 
acted  on  already? 

Mr.  PATTERSON  said  it  had  been  in  sub- 
stance four  or  five  days  ago. 

Mr.  MANN  asked  if  the  gentleman  from  Al- 
bany designed  to  elect  a  judge  who  would  have 
power  to  make  laws?  This  power  should  be 
certainly  subject  to  the  control  of  the  legislature. 

Mr.  LOOMIS  thought  if  this  constitution  was 
adopted  we  should  have  taken  a  very  great  stride 
towards  the  great  object  which  all  had  in  view 
— that  is  the  simplification  and  cheapening  of 
legal  practice  and  proceedings.  But  much  as  he 
had  this  great  reform  at  heart,  he  could  never 
consent  to  give  any  oue  individual  the  power  to 
prescribe  these  reforms.  It  must  be  accomplish- 
ed through  a  commission,  but  their  doings  should 
be  subject  to  the  revision  and  control  of  the  leg- 
islature. He  could  never  consent  to  commit  the 
whole  power  over  this  subject  either  to  one  man 
or  to  three. 

Mr.   O'CONOR,   after  remarking    that  this 


whose  report  was  now  before  a  committee  of  the 
whole,  moved  to  lay  all  these  propositions  on 
the  table. 

Mr.  HARRIS  (the  motion  being  waived)  said 
he  regarded  this  proposition  as  in  fact  a  propo- 
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sition  to  give  the  go-by  to  this  important  sub- 1 
ject.  He  went  on  to  urge  the  magnitude  and 
importance  of  this  subject,  and  the  necessity  for 
some  action  on  the  part  of  the  Convention,  if 
we  were  even  to  look  for  any  thing  like  effect- 
ive legal  reform. 

Messrs.STETSON,P ATTERSON  and  KIRK- 
LAND  continued  the  debate — the  latter  conclu- 
ding by  suggesting  this  section  : — 

§  — .  With  a  view  to  diminish  costs  and  expenses,  to 
abolish  injurious  and  useless  forms,  and  to  promote 
justice,  the  governor  shall  without  delay,  appoint  three 
commisioners  whose  duty  it  shall  be  to  prepare  and  re- 
port a  code  for  the  simplification  of  the  pleadings,  pro- 
ceedings and  practice  in  the  courts  of  this  state.  The 
s-tid  code  shall  be  submitted  to  a  board  composed  of 
commissioners,  and  of  the  judges  of  the  court  of  ap- 
peals; and  the  same,  or  so  much  thereof  as  shall  be  ap- 
proved by  a  majority  of  said  bourd,  shall  be  filed  in  the 
office  of  the  Secretary  of  Mate,  and  shall  thereafter 
govern  the  pleadings,  proceedings  and  practice  in  said 
courts,  subject,  however,  to  alteration  by  law. 

Messrs.  STOW  and  NICOLL  continued  the 
debate,  when 

Mr.  BERGEN  moved  the  previous  question. 
Seconded. 

Mr.  Nicoix'a  amendment  was  negatived,  35 
to  51  as  follows : 

AYES-Messrs.  Archer,  F.  F.  Backus,  FT.  Backus, 
Bascom,  Bouck,  Chatfield,  Clnrk,  Cornell,  Crooker, 
Cuddeback,  Dam,  Dorlon,  Dubois,  Flanders,  Harrison, 
Hutchinson,  Loomis,  Mann,  Nicol^O'Conor,  Poner.M. 
John,  Salisbury,  Sheldon,  W  H  Spencer,  Stephens, 
Taft,  Townsend,  Waterbury,  White,  Willard,  *vood, 
A.  Wright,  Young,  Youngs— 35. 

NOES— Messrs  Allen,  Angel,  Ayrault,  Baker,  Ber- 
gen, Bowdish,  Brayton,  Bruce,  Burr,  Canbteleng,  Dan- 
iorth,  Gardner,  Graham,  Harris,  tlawley,  Hoffman, 
Hotchkiss,  Huner,  A.  Huntington,  Hyde,  Jordan,  Kem- 
ble,  Kernan,  Kirkland  McNitt,  Marvin,  Maxwell,  Mil- 
ler, Munro,  Nicholas,  Parish,  Patterson,  Perkins, 
Powers,  Presidem,  Biker,  Russell,  Sanford,  Shaver, 
Simmons,  K.  Spencer,  Stanton,  Stetson,  Stow,  J  J. 
Taylor,  Tuthill,  Ward,  Warren, Worden,  W.B.  Wright, 
Yawger— 61. 

Mr.  Chatfield's  substitute  was  adopted, 
ayes  64  noes  18  as  follows  : 

AYES— Messrs.  Alien,  F.  F.  Backus,  H.  Backus,  Ba- 
ker, Bergen,  Burr,Cambreleng,  Chatfield,  Clark, Clyd', 
Cornell,  Crooker,  Cuddeback,  Dana,  Danforth,  Dorlon, 
Dubois,  Flanders,  Gebhard,  Graham,  Harrison,  Hoff- 
man, Hotchkiss,  Hunter,  A.  Huntington,  Hutchinson, 
Jordan,  Kemble,  Kernan,  Kirkland,  Loomis,  Mann, 
McNitt,  Marvin,  Maxwell.  Munro,  Nicoll,  O'Conor, 
Parish,  Porter,  Powers,  Rhoades,  Ri'-er,  St.  John, 
Sheldon,  E.  Spencer,  W.  H  Spencer,  Stanton,  Steph- 
ens, stetson,  Mow,  Taf  ,  J  J.  Taylor,  Townsend,  Tut- 
hilli  Ward,  Waterbury,  White,  Willaid,  Wood,  A. 
Wright,  Yawger,  Young,  Youngs— 64 

NOKS— Messrs  Angel,  Bowdish,  Brayton,  Bruce, 
Gardner,  Hawley,  Hyde,  Miller,  Nicholas,  Patterson, 
Ferk'ns,  President,  Salisbury,  Sanford,  Simmons, War- 
ren, Worden,  W.  B.  Wright— 18. 

Mr.  JORDAN  moved  that  there  be  added  to 
the  section  tc  subject  to  their  adoption  and  mod- 
and  modification  from  time  to  time."  Agreed  to. 

M'.  ROHADES  moved  a  substitute  for  the 
section  giving  to  the  Legislature  power  to  pro- 
vide for  the  revision  of  the  practice,  he.  of  the 
courts.     Ruled  out  of  order.  ' 

The  section  adopted  by  substitution  was  then 
agreed  to  as  amended. 

Mr.  HARRIS  moved  the  question  on  the  re- 
consideration of  the  9th  (now  10th  section  which 
is  as  follows : — 

$  10  The  testimony  in  equity  cases  shall  be  taken  in 
like  manner  as  in  caVes  at  law  The  offices  of  masters 
»ad  examiners  in  chancery  are  hereby  abolished* 


After  a  few  remarks  from  Messrs.  HARRIS 
and  JORDAN  the  motion  was  negatived. 

Mr.  STRONG  moved  the  reconsideration  on 
the  section  adopted  last  night  authorizing  ap- 
peals direct  from  city  courts  to  the  court  oi  ap- 
peals.    Carried  36  to  35. 

Mr.  BAKER  moved  to  amend  by  inserting  the 
words  •*  of  record"  after  the  word  "  court" — 
Agreed  to. 

Mr.  PERKINS  moved  to  strike  out  the  words 
"  in  a  city."    Lost. 

The  section  as  amended  was  adopted. 

Mr.  WATERBURY  called  up  his  section,  de 
claring  every  elector  eligible  to  judicial  office. 

Mr.  JORDAN  moved  to  lay  the  section  on  the 
table.     Agreed  to. 

Mr.  JORDAN  (the  whole  article  being  gone 
through  with)  moved  that  the  same  be  laid  aside 
and  be  agreed  to. 

The  entire  article  on  the  subject  of  the  judi- 
ciary,  as  perfected — is  as  follows: — 

§  1.  The  Assembly  shall  have  the  power  of  impeach- 
ment by  the  vote  of  a  majority  of  all  ihe  members  elec- 
ted. 1  he  court  for  the  trial  of  impeachments  shall  be 
composed  of  the  President  of  the  >enate,  the  Senators 
or  a  major  part  oi  them,  and  the  Judges  of  the  Court 
of  Appeals,  or  the  major  part  of  them.  On  the  trial  of 
an  impeachment  against  the  Governor,  the  Lieutenant 
Governor  shall  not  act  as  a  member  of  the  court.  No 
judicial  officer  shall  exercise  his  office  after  he  shall 
have  been  impeached,  until  his  acquittal.  Before  the 
trial  of  an  impeachment,  the  members  of  the  court 
shall  take  an  oath  or  affirmation  truly  and  impartially 
to  try  ihe  impeachment,  according  to  evidence,  and  no 
person  shall  be  convicted  without  the  concurrence  of 
two  th  rds  of  the  members  present.  Judgment  in  cas- 
es of  impeachment  shall  not  extend  further  ih*n  to  re- 
moval from  office  or  removal  from  office  and  disquali- 
fication to  hold  and  enjoy  any  office  of  honor,  trust  or 
profit  under  this  state  ;  but  the  party  impeached  shall 
be  liable  to  indictment  and  punishment  according  to 
law. 

$  2.  There  shall  be  a  court  of  appeals  composed  of 
eight  judges,  of  whom  four  sha-1  be  elected  by  the 
electors  of  the  state  for  eight  years,  and  four  selected 
from  the  class  of  justices  of  the  supreme  court  having 
the  shortest  time  to  serve.  Provision  shall  be  mat  e 
by  law  for  designating  one  of  the  number  elected  as 
chief  judge,  and  for  selecting  such  justices  of  the  su- 
preme court,  from  time  to  time,  and  for  so  classifying 
those  elected  that  one  shall  be  electeu  every  second 
year. 

$  3.  There  shall  be  a  supreme  court  having  general 
jurisdiction  in  law  and  equity. 

§  4.  The  state  shall  be  divided  into  eight  judicial  dis- 
tricts, of  which  the  city  of  New-York  shall  be  one— 
the  oi  hers  to  be  bounded  by  county  lines, and  to  be  com- 
pact and  equal  in  population  as  nearly  as  maybe.— 
There  sha  1  be  four  justices  of  the  supreme  court  in 
each  district,  and  as  many  more  in  the  district  com- 
posed of  the  city  of  New-York  as  may  from  time  to 
time  be  authorized  by  law,  but  not  to  exceed  in  the 
whole  such  number  in  proportion  to  its  population  as 
shall  be  in  conformity  with  the  number  of  sucn  judges 
in  the  residue  of  the  state  in  proportion  to  its  popu- 
lation They  shall  be  classified  so  that  one  «  fine 
justices  of  each  district  shall  go  out  of  office  at 
the  end  of  every  two  years.  After  the  expira^on  of 
their  terms  under  such  classification,  the  term  of  their 
office  shall  be  eight  years. 

$6  The  legislature  shall  have  the  fame  powers  to 
alter  and  regulate  the  jurisdicion  and  proceedings  in 
law  and  equity,  as  they  have  heretofore  possessed. 

$6.  Provision  may  be  mad"  by  law  for  designating 
from  time  to  time  one  or  more  of  the  said  justices  who 
is  not  a  iudge  of  the  Court  of  Appeals,  t»>  preside  at  the 
general  terms  of  ihe  said  court,  to  be  held  in  the  seve- 
ral di-tricts.  Any  three  or  more  cf  tbesitid  justices  of 
whom  one  of  the  sa  d  justices  so  designated  shall  al- 
ways be  one,  may  hold  such  ge.ieral  terms.  And  any 
one  or  more  of  the  justices  may  hold  special  terms  and 
circuit  courts,  and  any  one  of  hem  may  preside  in 
Courts  of  Oyer  and  Terminer  in  anv  county. 

$7.  They  shall  severally  at  stated  terms,  receive  for 
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*beir  services,  a  compensation  to  be  established  by 
law;  but  che  salary  of  no  judge  of  the  Court  <  f  Ap- 
peals or  justice  of  the  Supreme  Court  shall  be  increas- 
ed or  ditrnuis  ed  durirg  his  comiuuance  in  office 

98.  They  shall  not  hold  any  other  office  or  public 
trust  All  voles  for  either  of  them  for  any  elective  of- 
fice, (e<cept  that  of  justice  of  the  Supreme  Court,  or 
judge  ol  the  Court  ol  Appeals)  given  by  the  legislature 
or  the  people,  shall  be  vud  1  hey  shall  not  exercise 
any  power  of  appoi  tment  to  public  office.  Any  male 
citizen  of  inn  age  of  ;-l  years,  ol  good  moral  character, 
and  who  possesses  the  requisite  qualifications  of  learn- 
ing and  ability,  shall  be  entitled  10  admission  to  prac- 
tice in  all  courts  of  this  Stale. 

$  9  J  he  classificat  on  of  ihe  justices  of  the  supreme 
court,  the  times  and  place  cf  holding  the  terms  of  the 
court  of  appeals,  and  of  the  general  and  special  terms 
of  the  supreme  c  jurt  within  the  several  districts,  and 
the  circuit  courts  and  court*  of  oyer  and  terminer  wi  h- 
in  the  several  counties,  shall  be  provided  for  by  law. 

$  lu.  1\  stimony  iu  equity  cases  s-hall  be  taken  in  like 
manner  as  in  enses  at  law  Tne  offices  of  master  and 
examiuer  in  Chancery  are  hereby  abo  ished. 

$  11.  Justices  of  he  Supreme  t^ourt  an  I  judges  of  the 
Court  of  Appeals,  may  be  removed. by  concurrent  reso 
lution  of  both  hou  es  of  the  Legislature,  if  two-thirds 
of  all  the  members  elected  to  the  Assembly  and  a  ma- 
jority of  all  the  members  elected  to  the  Senate  coi.cur 
therein.  All  judicial  officers,  except  those  mentioned 
in  this  section,  and  except  justices  of  ihe  pence,  may 
be  removed  by  the  Senate,  on  the  recommendation  of 
the  Governor  ;  but.  no  removal  shall  be  made  by  virtue 
of  ihts  section,  unless  the  cause  thereof  be  enteied  on 
the  journals,  nor  unless  the  party  complained  of  shall 
have  been  served  with  a  copy  of  the  complaint  against 
him,  and  shall  hive  an  opportuniiy  of  being  heard  in 
bis  defence.  On  the  question  oi  removal,  the  ayes  and 
noes  shall  be  entered  on  the  journals 

$12.  J  he  justices  of  the  Supreme  Court  shall  be  elect- 
ed in  the  respective  judicial  districts  by  the  electors 
thereof,  at  such  times  as  may  be  prescribed  by  law;  but 
the  first  election  of  justices  of  the  Supreme  Court,  af- 
ter the  adoption  of  this  Constitu'ion,  shall  be  held  at 
least  forty  days  before  the  general  annual  election  of 
1847. 

$  13  In  case  the  office  of  any  judge  of  the  Court  of 
Appeals  or  justices  of  the  Supreme  Court  shall  become 
vacant  b  f.  re  the  expiration  of  the  regular  term  lor 
which  he  was  elected  the  vacancy  may  tie  filled  by  Hp 
pointment  by  the  Governor,  until  it  Shu  11  be  supplied 
at  the  next  general  t lection  »>f  judges,  when  it  shall  be 
filled  by  election  for  the  residue  oi  the  unexpired  term. 

$  14  There  vfoall  be  elected  in  each  of  the  counties  of 
this  StHte,  except  the  city  and  county  of  \ew- York,  one 
county  judge,  who  shaii  hold  his  office  for  (our  yeais. 
The  county  judge  shall  hold  the  county  court,  perform 
the  dut'us  ol  the  office  oi  surrogate,  and  such  other  du- 
ties as  may  be  prescribed  by  law.  1  he  county  court 
shall  have  such  jurisdiction  of  causes  arising  in  justi- 
ces' courts,  as  shall  be  prescribed  by  law,  but  shall 
have  no  original  civil  jurisdiction,  except  in  special 
cases  to  be  prescribed  by  law. 

The  couuty  judge,  with  two  justices  of  the  peace  may 
hold  courts  of  sessions  with  such  ciiminal  jurisdiction 
as  the  legislature  s^iall  prescribe,  and  perlorm  such 
other  duties  as  may  be  required  by  I  iw. 

In  counties  having  a  population  exceeding  rorty  thou- 
sand, the  legislature  may  provide  for  the  election  of  a 
separate  officer  to  perform  the  tiuties  of  the  office  of 
surrogate. 

The  legislature  may  confer  equity  jurisdiction  i.i  spe- 
cial cases  upon  the  coun'y  judge  Appeals  shall  lie 
from  the  county  court  and  court  of  sessions  to  the  su- 
preme court,  in  banc 

Inferior  local  courts,  of  civil  and  criminal  jurisdic- 
tion mny  be  established  by  the  legi-lature,  in  citie- ; 
and  such  courts,  except  for  the  city  of  New- York,  shall 
have  an  ft ni form  organization  and  jurisdiction  in  such 
cities  respectively. 

$13  The  legislature  may,  on  application  of  the  board 
of  Supervisors,  provide  For  the  election  of  local  officers, 
not  to  exceed  two  in  any  couuty,  to  d  seharge  the  du- 
ties of  judge  and  surrogtte,  in  case  of  their  inability  or 
oi  a  vacancy,  and  to  exercise  such  other  powers  in  spe- 
cial cases,  as  mny  be  provided  by  law 

y  *6.  The  legislatuie  may  reorgnnize  the  judicial  dis- 
trict?, at  the  first  session  after  the  return  of  every  enu- 
meration, under  this  Const  tut  ion,  in  the  manner  pro- 
vided for  in  section  tour,  and  at  no  other  time;  and 


they  may,  at  sach  cession,  increase  or  diminish  th* 
number  of  distiicts,  but  such  increase  or  dminu  ion- 
shall  not  b  more  than  one  district  at  any  one  time. 
Koch  district  shall  have  four  justices  of  t  e  Supreme 
Court ;  but  no  diminu  ion  of  the  districts  shall  have 
the  effect  to  remove  a  judge  from  office. 

$  i7.  1  he  electors  oi  the  several  towns  shall,  at  their 
annual  town  meeting,  and  in  sucti  manner  as  the  legis- 
lature may  direct,  elect  their  justices  uf  the  peace. 
Their  term  of  office  shall  be  four  years  1  htir  num- 
ber and  classification  may  be  regulated  by  law. 

$18  All  judicial  officers  of  cities  and  villages,  and 
all  such  judicial  officers  as  mny  becseatedby  liw  there- 
in shall  be  elected  at  such  time  and  in  such  manner  as 
the  legislature  may  direct. 

§  19.  The  clerks  of  the  several  counties  of  this  state 
shall  be  clerks  ci  the  Supreme  Court,  with  such  pow- 
ers and  duties  as  shall  be  prescribed  by  law.  A  clerk 
for  the  Court  of  Appeals  to  be  ex-officio  clerk  of  the  su- 
preme court,  and  to  keep  his  office  at  the  sea*,  of  gov- 
ernment, shall  be  chosen  by  the  eieciors  of  the  state; 
he  shall  hold  his  office  for  three  years,  and  his  com- 
pensation shall  be  fixed  by  law,  and  paid  out  of  the  pub- 
lic treasury 

§•20.  No  judicial  officer,  except  justices  of  the  peace, 
shall  receive,  for  his  own  use,  any  lees  or  perquisite* 
of  office. 

$21.  The  legislature  may  authorize  the  judgments, 
decrees  and  decisions  of  any  local  inferior  court  of  re- 
cord of  original  civil  jurisdiction,  estaJil  shed  in  a  city, 
to  be  removed  for  review,  directly  into  the  Court  ol  Ap- 
peals. 

$  22.  The  legislature  shill  provide  for  the  speedy 
publication  of  ail  statute  laws  and  of  such  judici  A  de- 
cisions as  it  may  deem  expedient,  so  as  to  render  the 
same  easy  of  acquisition  by  the  people  And  all  laws 
and  judicial  decisions  shall  be  free  for  publication  by 
any  person. 

$  23.  Tribunals  of  ronciliation  maybe  established, 
with  such  powers  and  duties  as  may  be  prescribed  by 
law;  but  such  tribunals  shall  have  no  power  to  render 
judgment  to  be  obligatory  on  the  parti*  s  except  they 
voluntary  submit  their  nutters  in  difference  and  agree 
to  abide  the  judgment,  or  assent  thereto  in  the  pre- 
sence of  the  tribunal  in  such  cases  as  shall  be  prescri- 
bed law. 

$  24  The  legislature  at  its  first  session  after  the 
"doption  of  thirs  constitution  shall  provide  by  law  for 
the  appointment  of  three  commissioners,  whose-  duty 
it  sliail  be  io  revise,  reform,  simpl  fy  and  abridge  the 
rules  of  practice,  pi  adings,  forms  and  proceedings  of 
the  courts  ol  record  of  this  state,  and  to  report  there- 
on to  the  legislature  subject  to  their  adoptiou  and  mo- 
dification from  time  to  time. 

$  2.5.  The  legislature  at  its  first  session  after  the  a- 
doption  of  this  constitution,  shall  provide  for  the  or- 
ganization of  the  court  of  appeals  and  for  trans- 
ferring  to  it  the  business  pending  in  the  court  for  the 
correction  of  *  rrors,  and  for  the  allowance  of  writs  of 
error  and  appeals,  to  the  court  of  appeals,  from  the 
judgments  and  decrees  of  the  oreaent  court  of  chance- 
ry and  supreme  court,  and  of  the  courts  that  may  be 
organized  under  this  constitution. 

$  26.  The  first  election  ol  judges  of  the  court  of  ap- 
peals, justices  of  the  supreme  court,  and  judges  of  the 
county  courts,  shall  take  place  at  such  time  as  maybe 
prescribed  by  law,  between  the  firs:  Tuesday  of  April 
and  the  second  Tuesday  of  June,  1847.  The  said  courts 
shall  respectively  organize  and  enter  upon  their  duties; 
on  the  first  Monday  of  July  next  thereafter  ;  but  the 
terms  of  office  of  s«id  judges  and  justices  as  declared 
by  this  constitution,  shall  b«  deemed  to  commence  on 
the  first  day  of  January,  1848. 

$  27.  On  the  first  Monday  of  July,  1847,  jurisdiction 
of  all  suits  and  proceedings  then  pending  in  the  present 
supreme  court  and  court  of  thmcery,  ;»nd  all  suits  and 
proceedings  originally  commenced  and  then  pending  in 
any  court  of  common  pleas,  (except  in  the  city  and 
county  of  New  York,)  shall  become  vested  in  the  su- 
preme court  hereby  established. 

$  28.  But  the  Chancellor  and  present  Supreme  Court 
shall  respectively  have  power  to  hear  and  determine 
any  of  such  suits  and  proceedings  then  ready  t  »  be  no- 
ticed for  hearing,  Hnd  *hall  lor  th^ir  services  therein, 
be  entitled  to  their  present  rate  of  compensation  until 
the  first  day  of  July,  )84*,  or  until  all  such  suits  and 
proceedings  shall  be  sooner  heard  and  determined.—- 
The  Supreme  Court  hereby  established  shall  alio  have 
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power  to  hear  and  determine  such  of  said  suits  and 
proceedings  as  may  be  prescribed  by  law. 

$  29  In  case  hi  y  vacancy  sh«  1 1  occur  in  the  office  of 
Chancellor  or  Justice  ot  the  present  Supr  me  Co*  rt, 
previously  t<»  the  1st  day  of  July,  1848,  th"  Governoi 
rrjHy  nominate,  and  by  and  with  lh^  advice  and  consent 
of  the  Senate,  may  appoint  a  proper  person  to  fill  such 
vacancy.  Any  judge  of  the  court  of  appeals  or  justice 
of  the  supreme  court,  elected  under  ibis  article,  may 
receive  ai»d  hold  such  appointment.  . 

$  30.  The  offices  of  chancellor,  justices  of  the  su-  ' 


preme  couTt,  (except  as  herein  otherwise  provided,) 
circuit  and  county  judges,  vice  chancellors,  assistant 
vice  chancellors,  supreme  court  commissioners  and 
masters  and  examiners  in  chancery,  as  now  existing, 
shall  expir  •  on  the  first  Monday  of  July,  1847. 

§  31  The  chancellor,  the  justices  of  ihe  present  su- 
preme court,  and  the  circuit  judges,  are  hereby  declar- 
ed to  be  severally  eligible  to  any  office  at  the  fir:?t  elec- 
tion under  this  constitution. 

Adjourned  to  8£  o'clock  to-morrow  morning. 


FKIDAY,  SEPTEMBER  1 1. 


Prayer  by  the  Rev.  Mr.  Van  Rensselaer. 

Mr.  GARDNER  presented  a  remonstrance  of 
the  trustees  of  Yates  Academy  against  the  di- 
version of  the  literature  fund.  Referred  to  the 
appropriate  committee  of  the  whole. 

Mr.  CAMBRELENG  offered  a  resolution  to 
provide  that  when  it  is  ordered  that  debate  shall 
cease  on  any  article  or  amendment  thereto,  it 
shall  not  be  in  order  to  propose  and  debate  any 
amendment  which  has  not  been  previously  offer- 
ed in  some  form,  but  the  question  on  any  such 
amendment  shall  be  taken  without  debate.  Mr. 
C.  explained  that  this  was  offered  to  obviate  the 
difficulties  in  which  they  had  last  night  found 
themselves. 

Some  explanations  were  made  by  Messrs- 
CAMB HELEN G,  PATTERSON,  MURPHY, 
MARVIK,  SIMMONS  and  HOFFMAN.  The 
resolution  was  then  referred  to  the  committee  on 
rules. 

Mr.  CHATFIELD  called  for  the  considera- 
tion of  a  resolution  heretofore  offered  by  Mr. 
Brayton,  for  the  appointment  of  a  committee 
of  seven,  to  arrange  the  several  articles  and  sec- 
tions of  the  constitution  as  amended  and  adopt- 
ed— the  manner  and  form  in  which  the  constitu- 
tion as  amended  and  adopted  shall  be  submitted 
to  the  people — the  publication  of  the  amend- 
ments or  the  constitution  as  amended — the  form 
of  tho  notice  of  the  election — and  the  form  of 
the  ballot. 

After  some  explanations  in  which  Mr.  KIRK- 
LAND  and  others  took  part,  the  resolution  was 
adopted,  and  the  chair  appointed  as  the  commit- 
tee Messrs.  CHATFIELD,  BRAYTON,HOFF- 
MAN,  JORDAN,  NICOLL,  HARRIS  and  W. 
TAYLOR. 

Mr.  BAKER  offered  a  resolution  and  laid  it 
on  the  table  for  the  present  calling  on  commit- 
tees that  have  not  yet  reported,  to  make  their 
reports  on  or  before  the  16th  instant. 

Mr.  NICOLL  moved  that  evening  sessions  be 
held  on  and  after  the  17th  instant,  /or  the  con- 
sideration of  the  report  of  the  committee  on  ed- 
ucation.   Laid  on  the  table. 

MESSENGER'S  PAY. 

Mr.  BASCOM  offered  the  following  resolution: 

Pesolved,  That  owing  to  the  length  and  number  of 
the  daily  sessions  of  the  Convention,  the  compensation 
allowed  the  messengers  is  inadequate  to  the  value  of 
their  s-ervices,  and  that  the  Secretaries  communicate 
this  resolution  to  the  next  legislature  as  a  petition 
from  this  body  that  the  same  be  increased 

Messrs.  SIMMONS  and  MANN  advocated  the 
resolution 

Mr.  RUSSELL  moved  to  amend  so  at  to  in- 
elude  the  door-keeper. 


Mr.  SIMMONS  hoped  the  gentleman  would 
not  mix  up  other  matter  with  the  resolution. 

Mr.  RUSSELL  withdrew  his  amendment,  and 
the  resolution  was  adopted. 
PERSONAL. 

Mr.  CROOKER  said  that  he  desired  to  call 
the  attention  of  the  Convention  to  an  article 
that  appeared  in  the  Tribune  a  few  mornings 
since.  He  felt  that  the  explanation  was  due  to 
himself.  .  He  had  figured  so  frequently  of  lats 
in  the  remarks  of  the  reporter  for  the  Tribune, 
that  he  could  not  allude  to  all  the  objectionable 
matter  that  was  personal  to  himself  that  was 
contained  in  its  recent  numbers.  He  should  re- 
fer to  that  portion  only  that  imputed  corruption 
of  motive,  founded  upon  a  direct  and  positive 
falsehood.  And  it  was  a  falsehood  at  which  he 
(Mr.  C.)  was  the  more  surprised,  because  the 
reporter  for  the  Tribune  was  informed  of  its 
falsity  before  the  article  was  written.  The  ar- 
ticle to  which  he  referred  was  as  follows.  He 
would  read  so  much  only  as  was  necessary  for 
his  purpose : — 

"  When  Mr.  Strong  did  this,  lawyer  Crooker  rose 
up,  and  with  great  apparent  candor  advised  his  legal 
brethien  to  p'ace  every  elector  of  the  State  on  the  same 
p la  form  with  themselves,  by  voting  for  Mr.  Strong's 
motion      This  was  for  the  public  e-.e 

u  While  advising  the  <  onvention  to  support  Mr. 
Strong'-  plain  and  sensible  resolution,  Mr.  Crooker 
secretly  advised  him  10  withdraw  it,  at  the  very  mo- 
ment when  it  was  likely  to  p^ss,  and  to  present  in  its 
s'ead  the  resolution  which  did  pass,  and  vhich  Mr. 
Crooker  drew  up,  though  Mr.  Strong  presented  it. 

As  he  saw  the  honorable  gentleman  from  Mon- 
roe in  his  seat,  he  would  now  ask  him  to  rise  in 
his  place  and  say  whether  he  (Mr.  C.)  had 
secretly,  or  in  any  other  way,  advised  him  to 
withdraw  any  proposition  on  the  subject  refer- 
red to. 

Mr.  STRONG  rose  and  said  that  neither  Mr. 
CROOKER,  nor  did  any  other  man  advise  at  all 
upon  the  subject — that  he  did  not  know  from 
whom  the  section  offered  by  him  in  lieu  of  his 
own  had  come.  He  had  become  satisfied  that 
his  own  could  not  pass,  and  the  one  that  was 
adopted  was  put  into  his  hands,  and  thinking  it 
better  and  more  liberal  than  the  old  rule,  he  sub- 
mitted it  for  his  own.  He  was  still  satisfied  his 
own  would  have  been  rejected,  and  it  was  so 
shown  by  a  subsequent  vote  of  the  Convention. 
That  what  he  had  done  he  had  not  been  advised 
by  the  gentleman  from  Cattaraugus  or  any  one 
else. 

Mr.  CROOKER  then  said  he  would  call  upon 
every  member  of  the  Convention  to  rise  in  his 
place  and  say  whether  he  (Mr.  C.)  had  ever 
had  any  secret  or  other  conversation  with  them 
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or  any  one  of  them  on  the  subject.  No  one  ri- 
sing, Mr.  Crooker  continued.  He  had  all  his 
life  been  favorable  to  a  liberal  rule  in  relation 
to  the  admission  of  attorneys,  and  his  course 
on  that  subject  in  his  own  county  was  well 
known.  The  article  so  far  as  it  imputed  un- 
friendliness to  a  liberal  admission  of  all  men  to 
practice  in  our  courts,  was,  as  far  as  he  was 
concerned,  unfounded.  When  Mr.  Strong  first 
introduced  his  section  he  (Mr.  C.)  rose  and  im- 
plored his  professional  brethren  as  an  act  of 
magnanimity  to  vote  for  it  in  a  body.  Subse- 
quently, finding  that  it  could  not  pass,  he  drew 
up  and  sent  to  the  gentleman  from  Monroe  the 
section  that  was  adopted.  He  did  it  in  the  hope 
and  belief  that  it  would  liberalize  the  old  and 
rigid  rule.  That  it  would  do  away  with  the 
seven  years'  study  now  required,  and  admit  all 
men  to  practice  in  all  our  courts,  whenever  they 
were  fitted,  if  they  became  so  in  one  year  or 
one  hour.  Had  it  not  been  for  the  imputation 
of  corrupt  intentions  so  grossly  and  so  falsely 
imputed  to  him,  he  should  not  now  have  alluded 
to  the  subject.  He  was  the  mole  restrained  by 
the  fact  that  the  reporter  could  not  appear  and 
speak  on  this  floor.  The  denial  was  an  act  of 
justice  to  himself.  And  though  the  article  was 
in  its  most  important  particulars,  he  felt  com- 
pelled to  say,  wilfully  false,  he  had  not  risen  to 
make  ftia  statement  from  any  unkindness  of 
feeling  towards  the  reporter  for  the  Tribune. 
Having  said  thus  much  here  ended  the  matter 
with  him. 

FINANCES,  CANALS,  kc. 

The  Convention  resolved  itself  into  commit- 
tee of  the  whole  on  the  report  of  committee  No. 
3,  Mr.  W.  Taylor  in  the  chair. 

The  first  section  was  read  as  follows  : 

§  1  After  paying  the  expenses  of  collection,  superin- 
tendence and  ordinary  repairs,  ($1,600,000]  one  mil- 
lion and  five  hundred  thousand  dollars  of  the  revenues 
of  the  stale  canals  shall,  in  each  fiscal  ye*r,  and  at 
tha  rate  for  a  shorter  period,  commencing  on  ihe  first 
day  of  June,  one  thousand  eight  hundred  and  forty-six, 
be  set  apar  as  a  sinking  fund,  to  pay  the  interest  and 
redeem  the  principal  of  that  part  of  ihe  slate  debt 
ca IM  the  Canal  Debt,  as  it  existed  at  the  time  aforesaid, 
and  inc  tiding  three  hundred  thousand  dollars  then  to 
be  borrowed,  until  the  same  shall  be  wholly  paid;  and 
the  principal  and  income  of  the  s  iid  sinking  fund  shall 
be  sacredly  applied  to  that  purpose. 

Mr.  HOFFMAN  rose  to  do  that  for  the  first, 
and  he  hoped  the  last  time,  which  he  believed 
— that  is,  make  a  report  on  finances  without 
writing  He  claimed  the  indulgence  then,  of 
the  Convention  while  he  made  his  parol  report, 
had  never  before  been  done  in  a  deliberative  body 
that  the  views  of  the  committee  might  be  un- 
derstood. And  first,  he  alluded  to  the  com- 
plaints which  had  been  made  again  and  again 
to  the  manner  in  which  the  accounts  of  the  state 
were  kept.  So  far  as  those  complaints  were 
made  against  the  public  officers,  they  were 
wholly  unfounded.  The  accounts  were  as  clear 
and  simple  as  they  could  be.  There  was  no  me- 
chanic, or  merchant,  or  farmer  who  could  keep 
the  account  of  his  affairs,  to  answer  any  practical 
purpose,  but  kept  them  precisely  in  the  same 
way.  If  a  merchant  desired  to  know  the  profit 
or  loss  on  any  adventure,  he  must  keep  an  ac- 
count of  that  adventure.  If  a  mechanic  desired 
to  know  the  profit  or  loss  of  a  job,  he  must  keep 
an  account  with  that  job.    So  tue  farmer  in  re* 


lation  to  any  portion  of  his  crops  ,•  and  it  was 
precisely  so  wilh  the  state  accounts.  If  they 
would  know  what  any  cannl  cost  or  gained  an 
account  must  be  kept  with  that  canal.  If  they 
desired  to  know  the  result  of  the  salt  tax,  they 
must  know  what  amount  was  paid  out  on  that 
account.  Hence  there  were  separate  funis 
kept.  There  was  the  canal  fund,  and  an  ac- 
count  was  kept  of  the  income  and  expenditures 
of  ?.nd  for  the  canals.  There  were  the  general 
fund  and  the  school  fund,  of  whose  receipts  and 
expenditures  an  account  was  kept.  And  in  the 
report  of  the  committee  of  finance  in  1842,  the 
endeavor  was  made  to  put  it  in  the  power  of 
every  member  of  the  government  to  understand 
precisely  how  the  accounts  were  kept.  Having 
further  illustrated  this  position,  he  proceeded  to 
speak  of  the  state  debt.  There  was  a  part  of 
the  state  debt  which,  for  the  purpose  of  distinc- 
tion he  would  call  the  passive  debt.  It  amount- 
ed to  $4,000,000  and  a  fraction,  and  was  called 
the  U.  S.  deposite  fund.  This  state  had  agreed 
solemnly  to  repay  that  debt.  It  was,  therefore, 
one  of  the  most  sacred  debts  that  could  be  con- 
ceived. But  as  this  had  been  loaned  out  on 
bond  and  mortgage,  and  the  interest  applied  to 
the  sacred  purpose  of  education,  he  would  con- 
sider the  two  sides  as  exactly  balanced,  and 
would  not  take  this  debt  into  consideration. — - 
What  was  the  state  of  the  public  debt  on  the 
1st  of  April,  1842,  and  how  much  had  it  been 
reduced  since?  That  was  a  quarter  day,  and 
the  amount  could  then  be  ascertained.  It  was 
necessary,  in  the  management  of  so  large  a  debt, 
that  there  should  always  be  some  surplus  means 
in  the  treasury  to  meet  contingencies.  The  dent 
in  1842  (see  doc.  47,  p.  5,)  would  be  found  to 
be  as  follows  -.—$21,179,019  81  for  the  canals  ; 
the  railroad  debt  was  then  considered  as  contin- 
gent— but  it  never  was  so  in  regard  to  us.  We 
were  always  bound  to  pay  the  whole  amount. 
The  only  contingency  was,  whether  the  railroad 
companies  would  refund  to  the  state.  He  was 
considered  a  panik-maker  in  1841,  because  he 
considered  this  as  a  debt.  This  contingent  debt 
was  now  $1,713,000.  The  treasury  debt,  which 
was  less  than  $2,000,000  in  1842,  was  now  swell- 
ed up  to  more  than  five  millions  and  a  half. — 
This  made  the  whole  debt  in  1842,  $28,237,000. 
This  debt,  in  consideration  of  the  fact  that  we 
were  a  young  and  growing  country,  was  a  Brit- 
ish debt  in  amount,  in  interest,  and  in  its  threat- 
ened results — the  withering  and  blasting  of  all 
species  of  industry.  He  brought  no  complaint 
against  the  men  who  created  this  debt.  Let 
others  indulge  in  as  much  vituperation  as  they 
see  fit.  He  should  not  interfere,  nor  attempt 
any  apology  for  them.  What  then,  was  this 
debt  at  Ihe  meeting  of  this  Convention?  He 
quoted  several  documents  to  show  that  the  canal 
debt  stood  thus  :— Principal  $17,516,119  57,  in- 
terest  which  must  be  paid  before  its  extinguish- 
ment $8,379,838  33—making  a  total  to  be  paid 
by  the  state  of  $25,895,957  90.  Insolvent  rail- 
roads, principal  $3,515,700  ;  interest  (as  above) 
$2,933,165  37  — total,  $6,448,865  37.  General 
fund  debt  $2,369,849  24  ;  interest  (as  above) 
$870,296  87- total,  $3,240,142  11.  Solventrail- 
roads,  principal  -1,713,000  j  interest  (as  above) 
$1,001,707  50— total  $2,714,707  50.  This  would 
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make  a  total  which  the  state  must  pay  of  $38,. 
299,672  88. 

Mr.  WORDEN  inquired  if  this  statement  of 
the  amount  of  the  general  fund  debt  agreed  with 
the  report  of  the  Comptroller  of  last  year 

Mr.  HOFFMAN  (evidently  misapprehending 
the  question  to  be  whether  he  had  taken  his 
statement  from  the  report  of  last  year,)  said  he 
did  not,  but  he  knew  the  book-keeper  in  the  ca- 
nal room  was  very  accurate  and  a  whig,  and 
these  items  were  all  copied  from  his  book.  From 
this  total  of  $33,199,672  88,  gentlemen  might 
deduct  as  much  as  they  supposed  any  of  these 
railroad  companies  would  repay.  In  1841  it  was 
asserted  all  would  pay.  If  the  sky  should  fall, 
there  would  be  larks  that  would  either  catch  us 
or  be  caught!  History  had  spoken  on  this  and 
we  had  the  result.  Mr.  H.'s  opinion  was  that 
at  least  $420,000  of  this  amount,  set  down  as 
due  from  solvent  railroads,  must  soon  fall  upon 
the  state.  He  would  not  give  his  reasons  for 
this  opinion.  He  had  no  ill  will  towards  any 
of  the  railroad  companies  that  had  failed.  To- 
wards those  that  were  soon  to  become  insolvent, 
he  had  no  other  feelings  than  those  of  commis- 
seration.  Accordingly,  to  his  last  calculation 
there  would  be  $875,000  per  year  for  nineteen 
years  and  one  third.  He  added  that  the  public 
officers,  unwilling  to  encourage  these  railroad 
companies  to  become  defaulters,  have  not  been 
in  the  habit  of  classing  this  as  among  the  con- 
tingent debt  of  the  state,  but  had  kept  up  the 
account  in  form,  saying  to  the  companies,  "you 
owe  us  so  .much  upon  our  books."  He  called 
the  attention  of  the  committee  to  the  Comptrol- 
ler's statement  of  the  general  fund  and  railroad 
debt,  to  show  that  his  view  was  correct.  He 
also  referred  to  the  statement  of  the  aggregate 
debt  of  the  state,  paying  interest,  saying  that 
gentlemen  might  see  for  themselves  how  much 
it  would  cost  to  defer  paying  the  principal  and 
interest  when  it  Jell  due.  Next  year  there 
would  fall  due  $13,000  of  the  principal, 
and  of  the  interest  $1,259,480  56.  The 
whole  debt,  interest  and  principal,  is  put 
down  at  $35,584,965  38,  payable  by  the  year 
1865.  If  the  state  got  off  with  paying  full  $40,- 
000,000  in  round  numbers,  they  would  get  off 
quite  as  easily  as  he  believed  they  would  be 
able  to  do.  He  next  proceeded  to  inquire  what 
was  the  amount  of  funds  on  hand,  June  1,  1842, 
to  manage  this  debt,  contending  that  it  did  not 
exceed  $300,000.  He  read  the  items  of  deposites 
in  broken  banks,  remarking  that  they  were  the 
most  unavailable  of  all  unavailable  funds  in  this 
world.  They  would  not  pay  for  a  repair  on  the 
canal  or  a  cent  of  the  interest  of  the  debt.  He 
could  not  admit  that  the  commissioners  had  one 
dollar  too  much  in  their  hands  to  manage  the 
debt.  Now,  what  were  the  charges  against  the 
State?  Canal  expenses  were  the  largest,  and 
would  necessarily  increase  with  the  increase  of 
business.  The  next  item  was  to  meet  the  char- 
ges on  account  of  canal  debt  and  interest.  Then 
the  insolvent  railroad  interest,  and  then  the  or- 
dinary expenses  of  government.  He  should  re- 
fer to  facts  to  show  what  these  severally  would 
probably  be.  What  were  our  available  means? 
He  was  opposed  to  the  system  adopted  of  laying 
taxes  on  the  railroads  for  carrying  freight. — 
This  was  a  tax  on  trade  and  commerce.    If  we 


should  attempt  to  rivet  this  system  by  a  consti- 
tutional  provision,  he  believed  we  should  utterly 
fail,  owing  to  surrounding  circumstances.  There 
were  too  many  rival  routes  lor  trade.  He  could 
never  consent  that  the  sovereign  should  ever  lax 
a  line  of  trade  and  travel  built  by  private  enter- 
prize.  It  was  on  a  par  with  the  base,  mean  Bour- 
bon government  of  Spain.  The  only  excuse  for 
such  a  tax  was  the  absolute  necessity  to  meet 
heavy  debts. Debt  and  taxation  were  insepai  able. 
The  next  source  ol  revenue  was  canal  tolls. — 
These  were  large  and  would  increase.  They 
would  doubtless  reach  a  culminating  point  and 
would  then  decline.  Then  came  the  bait  tax. 
He  had  demonstrated  this  to  be  unjust—  whether 
considered  as  a  rent  or  not.  He  hoped  the  great 
debt  of  the  state  would  not  be  thrown  upon  the 
salt  boilers.  This  tax  was  now  one  cent  a  bush- 
el, which  on  4,000,000  of  bushels  would  be  $40,- 
000.  Deduct  the  expenses,  and  it  would  leave 
a  revenue  of  only  $10,000.  For  the  state  of 
New  York  to  hold  on  to  this  miserable  pittance, 
looked  like  the  veriest  evidence  of  insolvency. 
A  broken  down  merchant  might  hold  on  to  this, 
but  this  state  should  not.  He  considered  the 
salt  tax  as  at  an  end.  The  auction  tax  was 
equally  unjust  and  unwise.  He  proceeded  to 
denounce  it  as  a  most  injurious  restriction  upon 
trade  and  commerce.  It  could  not  be  retained. 
If  imposed,  it  could  and  would  be  evaded,  and 
Mr.  H.  pointed  out  how,  by  the  removal  of  the 
depot  to  Jersey  city,  or  by  mere  selling  a  sam- 
ple, while  the  balance  would  be  sold  at  auction 
prices.  He  honored  these  men  for  evading  this 
foraging  upon  their  business.  At  the  utmost, 
these  auction  and  salt  duties  would  not  exceed 
$100,000.  They  were  unwise,  impolitic  and 
contemptible  taxes  and  would  soon  cease.  He 
thought  they  would  soon* go  to  the  tomb  of  the 
Capulets.  He  believed  they  were  fast  going 
the  way  of  all  the  earth,  and  it  might  be  thought 
unkind  for  him  to  hit  them  this  kick  to  help 
them  on  their  downward  course.  But  he  wuld 
not  resist  the  luxury.  Putting  these  revenues 
then  at  $100,000,  or  as  they  ought  to  be,  at  no- 
thing at  all,  then  the  only  sources  of  revenue 
were  canal  tolls  on  the  one  side  and  direct  taxa- 
tion on  the  other.  II  you  did  not  take  enough 
of  canal  tolls  to  answer  your  purpose,  yoi;  must 
resort  to  direct  taxation,  or  take  the  alternative 
of  repudiation.  The  only  other  mode  would  be 
the  less  base,  but  more  cruel  system  of  creating 
a  new  debt  to  fasten  its  withering  and  blighting 
curse  upon  the  limbs  of  your  children.  With 
this  view  of  the  subject  it  became  necessary  to 
consider  what  the  effect  of  time  would  be  upon 
the  canal  tolls.  As  near  as  he  could  judge,  the 
competition  in  the  carrying  trade  had  reduced 
the  profit  in  the  up  and  down  freight  at  the  rate 
of  from  $3  to  less  than  $lf  Would  not  the 
competition  in  all  routes  have  the  same  effect? 
In  all  the  streams  of  the  great  south  the  compe- 
tition had  been  regarded  as  respectable,  but  it 
bore  no  comparison  with  what  existed  on  our 
own  channels.  This  competition  would  continue 
to  increase,  and  in  five,  ten  or  fifteen  years  com 
petition  would  reduce  pi  ices  in  the  south  just  as 
it  had  done  in  this  state.  The  Welland  canal 
enlargement  would  enable  vessels  of  a  large 
class  to  reach  Montreal— propellers  of  400  tons 
wouM  be  able  to  navi&ate  through  that  canal. 
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There  too,  competition  would  do  its  work ; 
how  far  it  would  reduce  freight  he  could 
not  tell;  he  did  not  doubt  that  it  would  at- 
tract a  good  proportion  of  the  trade  of  the 
west.  He  saw  by  a  statement  upon  this  sub- 
ject,  that  the  demand  for  vessels  had  increased 
the  price  of  freight  to  Montreal  during  the  last 
season.  All  these  things  must  be  borne  in  mind. 
The  tolls  of  our  canals,  said  Mr.  H.  were  a 
greater  obstacle  to  commerce  than  if  the  canals 
of  the  state  were  converted  into  rock,  because 
$17  000,000  would  remove  the  rock.  It  had  be- 
come  necessary  that  the  seller  of  produce  should 
be  able  to  get  his  finished  articles  in  the  market 
at  the  latest  in  April  or  May,  or  otherwise  he 
would  have  to  wait  until  September  or  October 
before  a  sale  can  be  effected.  The  railroads  of 
the  South  gave  ready  access  to  the  coast,  and 
from  the  coast  to  the  metropolis  they  might  go 
every  week,  purchase  what  they  wanted  and  re- 
turn. In  the  interior  the  manufacturers  must 
labor  five  months  in  winter  inaccessible  to  the 
market.  This  fact  would  render  the  want  for 
railroads  more  and  more  imperativev  He  be- 
lieved they  would  in  the  event  be  built  from  the 
west  to  the  seaboard.  The  question  then  was 
whether  they  could  be  made  a  good  means  for 
the  transportation  of  goods,  and  thus  compete 
with  the  canals.  He  described  the  facility  with 
which  flour  was  now  taken  over  these  roads  to 
Boston.  Place  the  same  tolls  then,  said  Mr.  H. 
upon  the  Hudson  river,  (which  is  as  good  a  ca- 
nal as  there  is  in  the  world,)  as  are  placed  upon 
the  canal,  and  the  battle  would  be  settled  ;  the 
trade  would  go  to  Boston,  The  state  might 
block  up  the  way  from  here  to  Buffalo,  and  thus 
insure  to  itself  a  monopoly.  But  this  would  be 
only  a  power  to  destroy  itself— to  destroy  com- 
merce. The  probability  was,  under  the  present 
rate  of  tolls,  that  their  amount  would  continue 
to  accumulate  as  at  present.  In  10  or  15  years 
they  would  begin  to  culminate.  At  that  period 
hereafter,  the  struggle  of  Railroad  companies 
for  bread,  would  bring  them  into  active  compe- 
tition with  the  canals  as  carriers  of  produce. — 
He  might  be  mistaken  as  »o  the  time  when  it 
would  commence  ;  but  in  20  round  years  he  be- 
lieved it  would  be  in  full  vigor,  and  would  be- 
gin to  be  seriously  felt  in  15.  Had  the  social  in- 
solvency and  moral  bankruptcy  of  the  west  and 
southwest,  and  Pennsylvania  too,  been  avoided, 
this  competition  would  have  been  felt  now.  The 
progress  of  the  last  year  had  been  affected  in 
some  degree  by  the  unsettled  state  of  our  for- 
eign relations.  From  all  these  considerations, 
he  thought  it  would  not  be  wise  nor  politic  for 
this  Convention  to  fix  the  rates  of  canal  tolls, 
and  the  debt  of  the  canal  must  be  paid — if  not 
by  tolls,  then  by  a  resort  to  direct  taxation — it 
must  not  hang  as  a  mill  stone  about  the  necks 
of  this  people.  These  canal  tolls  must  be  taken 
whenever  and  as  fast  as  you  can  get  them  j  and 
when  they  fail  resort  to  taxation  to  expunge  the 
debt.  The  worst  vice  of  the  worst  government 
is  to  contract  a  debt  which  you  will  not  pay. — 
Shall  we  be  marked  with  that  vice,  or  will 
we  not  with  these  canal  tolls  as  fast  as  we 
can,  and  when  the  fail,  by  taxation,  pay  the 
debt  as  fast  as  falls  due?  He,  for  one,  said, 
pay  the  debt  when  it  becomes  due,  at  all  events. 
Having  made  these  general  remarks  he  pro- 


ceeded to  examine  the  article  submitted  by  the 
standing  committee  for  disposing  of  this  debt. 
First  the  expense  of  collection,  superintendence 
and  ordinary  repairs  were  to  be  paid.  By  re- 
ference to  a  table  in  the  Comptroller's  report,  it 
would  be  found  that  these  total  expenses  from 
1826  to  1845  had  been  $10,000,000— while  the 
entire  receipts  had  been  $18,600,000— thus  show 
ing  the  expenses  to  be  a  little  more  than  one- 
half  the  receipts.  The  Erie  and  Champlain 
canals  showed  an  expenditure  of  $8,600,000, 
and  of  receipts  about  $19,000,000— a  ratio  of 
over  one-third.  Mr.  H.  asked  what  the  annual 
ordinary  repairs  would  be?  After  giving  his 
premises  he  said  he  was  satisfied  that  none  too 
much  had  been  hitherto  paid  for  that  purpose. 
He  could  not  say  they  would  be  less  hereafter 
on  a  general  average  than  $600,0(10  for  each  and 
I  every  succeeding  year.  This  included  only 
what  was  paid  to  keep  the  canals  in  operation. 
The  plan  of  the  finance  committee  gave  this 
sum  a  priority  over  all  other  things,  and  this  he 
believed  to  be  right.  If  the  business  of  these 
canals  did  not  increase,  this  sum  would  be 
sufficient.  The  next  proposition  was  that 
$1,500,000  of  the  canal  tolls  should  be  taken 
annually  to  meet  the  canal  debt.  This,  a«*  he 
had  shown,  would  in  principal  and  interest  a- 
mount,  ere  it  was  paid,  to  $26,000,G00.  This 
annual  sum  of  $1,500,000  would  pay  this  in 
1864,  although  it  would  add  about  $1,500,000  to 
the  state  debt,  beyond  the  lime  when  it  would 
fall  due.  He  pointed  out  what  sums  it  would 
be  necessary  thus  to  postpone,  He  spoke  of  the 
probable  current  rate  of  interest  under  the  pro- 
positions submitted  by  others  for  borrowing 
many  millions  of  dollars,  contending  that  6  per 
cent,  would  be  as  low  as  could  be  reasonably 
expected.  He  alluded  to  the  hazard  of  war  with 
France  or  Great  Britain,  in  which  case  we 
should  find  this  debt  uncomfortable  to  be  man- 
aged. It  could  not  be  repudiated,  but  must  be 
paid.  He  went  on  with  a  detailed  statement  of 
the  amount  falling  due  in  each  year  up  to  1865, 
with  the  sums  that  would  be  available  to  meet 
these  sums.  In  1864  this  annual  sum  of  $1,- 
500,000  would  consume  the  canal  debt  and  leave 
a  surplus  of  about  $16,000.  There  would  be  ad- 
ditional interest  to  be  paid  for  begging  credit  of 
over  $1,500,000.  The  total,  then,  that  must  be 
paid  to  extinguish  this  canal  debt  of  $17,- 
400,000,  as  fast  as  the  committee  recom- 
mend, is  the  round  sum  of  $27,483,375  39. 
The  committee  only  proposed  to  pay  the  debt  in 
the  time  now  fixed  by  law.  The  law  of  1842 
meant,  and  was  so  understood,  that  the  debt 
should  be  paid  in  22£  years-  The  public  credi- 
tor  so  understood  it,  and  upon  the  strength  of 
that  pledge,  we  obtained  some  four  or  five  mil- 
lions of  dollars.  Unless  we  abide  by  that,  we 
obtained  that  money  under  false  pretences.  And 
if  there  had  been  any  doubt  about  it,  it  was 
settled  by  the  act  of  1844,  which  confirmed  that 
act.  He  insisted  that  the  sum  proposed  by  him 
was  as  small  as  it  could  be.  Violation  of  pub- 
lic faith  was  to  the  state  what  wilful  and  cor- 
rupt perjury  is  to  the  individual  man — the  very 
deepest  act  of  guilt.  If  we  take  our  revenues 
as  they  come  in  and  apply  them  to  the  payment 
of  the  public  debt,  then  we  have  done  something 
to  redeem  representative  governments  from  the 
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reproach  of  repudiation.    But  if,  instead  of  do- 
ing  this,  you   take  these  revenues  to  pension  a 
locality  here  and  there,  to  reward  power,  to  ob- 
tain a  numerical  majority  in  this  or  that  county, 
then,  in  the  face  of  Heaven,  we  should  be  guil- 
ty of  this  bad  breach  of  faith  to  our  public  cred- 
itors.    To  extend  the  payment  of  these   debts, 
as  they  fall  due,  would  meet  his  uncompromis- 
ing  opposition.    He   wrould   denounce  it  as  a 
gross  breach  of  trust.     Should  this  Convention 
resolve  to  do  this,  he  would  keep  silent  while  a 
member  of  the  Convention.    But  no  power  un- 
der Heaven  should  prevent  him,  when  out  of  its 
walls,  from  denouncing  the  act  as  one  of  the 
vilest,  idiot  folly.     Mr.  H.  took  up  the  several 
propositions  which  had  been  submitted  to  the 
Convention,  contending  that  they  would  not  on- 
ly procrastinate  the  time  of  payment,  but  vastly 
increase  the  amounts  to  be  paid   by  the  state. — 
Was  it  necessary  to  pay  these  additional  sums 
of  $10,000,000,  $15,000,000,  and  even  $19,000,- 
000,  for  the  mere  purpose  of  getting  sixpences 
to  pension  localities  and  get   numerical   majori- 
ties here    and    there?     Why  not    ra  her    get 
your  debt  out  of   the   way,    when   you    will 
have    the    hard    dollars    to    spend  ?    He    had 
proved  that  $1,500,000  was  the  smallest  sum 
that  would  be  required  to  pay  the  canal  debt. — 
Mr.H.  next  glanced  at  the  second  section  which 
appropriates  $672,500   annually,  forever,  from 
the  canal  revenues,   for  the  use  of  the  stute,  in 
liquidation  of  the  state   claims   for  advances  to, 
and  payments   for,  the  canals.     The  state,  Mr. 
H.  said,  had  a  right  to  the  advances  made  to  the 
canals,  with  the  usual  mercantile  profit  on  it — 
this  is  a  just  and  moderate  interest.     Not  that 
the  canals  should  pay  the  railroad  debt,  the  ge- 
neral fund  debt  and  every  thing  of  that  kind, — 
but  the  question   which   we  were  to   settle  was 
what  is  the  fair  sum  which  is  due   to  the  state 
for    advances   to   the   canal    as   a    system — in 
a  word,  what    annuity    should   the   canals    set 
tie  on  the  state  in  liquidation   of  these  claims. 
He    did    not    go    for    taking    the    canal    fund 
for  general  purposes.     He  insisted  that  the  right 
of  way  was  the  right  of  the  million.     The  so- 
vereign held  it  in  trust,  and  exercised  it  only  for 
the  benefit  of  the  million.     We  had  no  right  to 
make  a  revenue   out  of  it.    But  the  question 
was  a  different  one — what  were  the  fair  actual 
advances  made  by  the  state  to  the  canals?      He 
insisted  that  any  sum  of  money  that  had  gone 
into  the  canal  fund,  that  did  not  proceed  direct- 
ly from  canal  tolls,  or  directly  from  the  canals, 
was  an  advance  by  the  trustee   having  tnem  in 
charge,  and  should  be  charged  with  a  proper  in- 
terest.   Mr.  H.  went  into  the  items  of  these  ad- 
vances.    The  first  was  the  salt  duty,  which  had 
been  paid  into  the  canal  fund  from  1817  to  1836. 
The  next  was  the  auction  duty.  Both  belonged  to 
the  state,  and  the  canal  fund  had  had  the  bene- 
fit of  them.     Good  faith  was  a  jewel,   and   he 
advised  the  canals  not  now  to  act  the  part  of  a 
fraudulent  bankrupt  and  repudiate  this  debt. — 
He  adverted  to  the  advice  and  promise  of  Clin- 
ton in  1817  to  the  committee  on  ways  and  means 
of  the  assembly — who  he  said  advised  that  the 
salt  and  auction  duties  should  be  taken  from  the 
state  and  given  to  the  canal  lund,  and  in  the 
clearest  and  strongest  language  he  could  adopt, 
promised  &  dm  season,  and  shortly,  that  thsy 


should  be  restored  to  the  state  by  the  eanal  foils. 
It  was  on  the  strength   cf  these  promises  and 
pledges  that  the  bill  passed  authorizing  the  con- 
struction of  the  canal.     Then  let  it  be  uone,  and 
without  hesitation.     In  1825,  the  fund  commis- 
sioners, of  whom  the  gentleman  from  Dutchess 
was  one  (Mr.  Tallmadge,)  and  the  Secretary 
of  War  (Gov.  Marcy)   another,   took   up  this 
very  subject,  and   in  the  strongest  and  most  di- 
rect terms,  renewed  the  engagement  of    1817. — 
They  provided  that  the  salt  and  auction  duties 
should  be  restored  to  the  state.  They  said  when; 
they  estimated  how;  the  estimate  was  realized, 
and  the  means.     The  act   was  not  performed. 
In  1830,  a  competition  was  made  on  these  ad- 
vances—the doctrine   maintained  that   the  salt 
tax  should  be  restored — that  interest  on  it  should 
be  compounded.     He  could  not  lay  his  hand  on 
it  now,  but  he  would  find  it,  and  see  that  it  was 
rightly  printed  in  his  speech. 
Mr.WOItDEN  would  like  to  see  it  now. 
Mr.   HOFFMAN   said  if  the   gentleman  had 
voted   to  allow   him  to   write   out  a   report,  he 
would  have  had  it  to  look   at  in  print.     Mr.  H. 
went  on  to   say   that   the    interest  was   there 
compounded    on  this    tax,   making  four    mil- 
lions and  a   fraction   then.      The  doctrine  was 
thre    maintained    that    the    general    fund    ex- 
isted in  the  canal  revenues,  and  that  the  state 
had  a  right  to  use  these  revenues  for  its  purpo- 
ses.    It  was  the  doctrine  on  which  the  adminis- 
tration then  stood,  and  was  afterwards  elected. 
Was  it  honorable  or  fair  in  us  now  to  say,  alter 
the  people  had  looked  to  these  sources  of  income 
to  free  them  from  direct   taxation,  to   say  that 
these  advances  should  not  be  restored  ?    He  de- 
nied the  right  of  this  Convention  to  repudiate 
all  these  promises.     In  his  judgment,  therefore, 
the  salt  and  auction  tax,  with  interest  properly 
compounded,  was  a  fair   charge  against  the  ca- 
nals.    The  eame  might  be  said  of  the  land  sales 
and  steam  boat  tax.     As  to  the  rale  per  cent  in 
compounding  interest,  the  argument  of  the  Canal 
Board  in  1830  was  conclusive.     If  this  tax  had 
not  gone  into  the  canal   fund,  money  on  interest 
must  have  been  borrowed  at  six  per  cent,  half 
yearly.     He  had  calculated  interest  at  five  per 
cent.,  and  he  insisted  that  the  amount  made  out 
was  fair,  and  should  be  allowed.     Perhaps  five 
and  a   half  per  cent  annually  would  have  been 
more  fair,  but  the  committee  did  not  feel  author- 
ized to  change   a  rule  which  all  had  observed. 
They  thought  the  least  annuity,  in  round  num- 
bers, would  be   $600,000— that  this  was  a  just 
charge  against  the  canals—not  that  they  should 
pay  the  rail  road  debt,  but  their  own  debt  to  the 
state.     He  did  not  not  stop  to   inquire  whether 
the  canals  would  pay  this  sum  or  not.     But  they 
were  just  debts,  which  they  should  pay  if  they 
could.     If  they  were  deferred,  then  the  commit, 
tee  proposed  that  they  should  pay  quarterly  in- 
terest at  the  current  rates.    If  they   could  not 
pay  what  was  justly  chargeable  on  them,  then, 
he  apprehended  no  further  expenditure  should 
be  made   on  them,  than  to  make  them  useful. 
If  they  could  pay,  were  the  legislature  to  be 
left  to  lay  taxes  to  pay  the  state,  instead  of  com- 
pelling the  canals  to  pay  their  debts  to  the  slate. 
Mr.  BASCOM  here  asked  the  gentleman  to 
give  way  for  a  motion  to  rise  and  report. 
Mr-  HOFFMAN  was  wi  quite  ready  yet  He 
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was  favored  liberally  with  chairs  (referring  to 
the  empty  seats)  and  would  endeavor  to  get  on 
a  little  further,  as  they  could  endure  it  as  well 
as  he.  Mr.  H.  then  glanced  at  the  subject  of 
the  canal  revenues.  What  would  they  be  for  a 
series  of  years  to  come?  What  was  the  capaci- 
ty of  the  canal,  and  how  far  would  this  two 
and  a  half  millions  of  surpluses,  proposed  to  be 
expended  in  the  aggregate  by  the  third  section, 
add  to  the  capacity  of  the  canal?  He  could 
write  a  book  on  this  subject,  and  found  it  dif- 
ficult to  condense  his  remarks  on  it.  Different 
minds  would  come  to  different  conclusions  on  it. 
He  believed  that  the  tolls  would  continue  to 
have  their  usual  increase  for  eight  or  ten  years — 
that  they  would  begin  to  culminate  then,  and 
after  fifteen  years  would  culminate  rapidly,  en- 
forcing a  rapid  reduction  of  rates  to  keep  up 
the  aggregate.  For  the  present  fiscal  year,  the 
demands  and  tolls  would  be  about  the  same. — 
They  would  not  differ  over  30  or  $40,000  upon 
the  lowest  estimate  of  increase,  based  on  the 
increase  from  1836  to  1845,  there  would  be  a 
surplus  in  1851,  of  $647,512  57— and  in  1856  oi 
$2,501,895  76,  taking  another  basis  of  increase, 
the  surplus  in  1856,  would  be  four  millions  and 
a  half  and  upwards.  The  medium  between 
the  two  would  possibly  be  a  safe  estimate. 

Mr.  H.  here  gave  way  for  a  motion  to  rise 
and  report  progress.     The  committee  rose. 

The  Comptroller  transmitted  an  answer  to  the 
resolution  as  to  the  sums  paid  for  the  support 
of  the  government  since  1817,  and  from  what 
source;  which  was  ordered  to  be  printed. 

The  Convention  then  thok  a  recess. 

AFTERNOON  SESSION. 

Mr.  HOFFMAN  resumed  and  concluded  his 
remarks — first  running  over  some  items  of  the 
account  against  the  canals  which  he  had  omit- 
ted. Among  these  was  the  expense  of  the  le- 
gislation which  the  canals  had  cost  the  state — 
the  bounty  paid  out  of  the  treasury  in  the  shape 
of  bounties  for  the  transportation  of  salt,  coal, 
gypsum  and  empty  barrels  on  the  canals — a 
bounty  which,  though  in  name  taken  out  of  the 
salt  tax.  came  in  fact  out  of  the  direct  tax. 

Mr.  WORDEN  enquired  when  this  bounty 
law  passed  ? 

Mr.  HOFFMAN  replid  in  1843.  He  believed 
the  gentleman  had  no  part  in  it. 

Mr.  WORDEN  helped  repeal  it. 

Mr.  HOFFMAN  believed  the  gentleman  had 
voted  on  several  occasions  to  increase  the  debt. 
He  hoped  the  gentleman  would  go  *  ith  him  to 
get  it  paid.  These  two  items,  he  had  mention- 
ed, and  which  might  well  be  charged  to  the 
canals,  would  make  half  a  million  more  than  he 
had  estimated.  Mr.  H.  next  went  into  the  ques- 
tion of  the  capacity  of  the  canal.  Previous  to 
1835,  he  stated  that  the  depth  of  wTater  in  the 
canal  was  very  little  over  three  feet.  Boats  car- 
ried  not  to  exceed  33  tons,  and  it  required  from 
eight  to  ten  minutes  to  pass  a  boat  through  a 
lock.  The  new  paddle  gates  ordered  in  the 
spring  of  1835,  Mr.  H.  believed  increased  mate- 
rially the  capacity  of  the  canal.  Had  the  com- 
missioners known  the  depth  of  water  at  that 
time,  they  never  would  have  thought  the  doub- 
ling of  the  locks  indispensable.  The  enlarge- 
ment was  not  then  dr«am«d  of.    That  had  its 


birth  at  a  convention  in  Rochester,  where  there 
had  recently  been  another  convention  having 
reference  to  the  canals.  There  was  a  vast  deal 
of  theory  about  all  this  matter,  and  he  had  la- 
bored to  get  at  some  facts  that  would  settle  the 
matter.  He  had  a  table  before  him  showing 
that  a  wei!  built  boat  carrying  80  tons  or  more, 
drew  three  feet  three  inches — an  ill-formed  boat 
of  the  same  burthen,  three  feet  nine  inches.-*- 
Boats  now  made  their  trips  with  these  cargoes 
The  boatmen  and  carrier,  in  fact,  held  in  sover- 
eign contempt  all  the  theories  about  the  easiest 
traction.  He  made  his  80  ton  boat,  and  carried 
his  cargo.  He  had  a  table  of  lockage  and  ton- 
nage, commencing  with  1835,  from  which  it  ap- 
peared that  the  boats  in  1835  averged  36  and 
8-10  tons.  In  1845,  they  averaged  63  tons.  He 
also  read  from  a  table  of  the  carrier's  profit  on 
transportation,  showing  that  it  had  been  redu- 
ced, taking  up  and  down  freight  together,  fully 
one-half  since  1835,  and  this  too,  with  such  a 
canal  as  we  had  given  him,  and  whilst  all  this 
controversy  had  been  going  on  in  regard  to  the 
enlargement.  Mr.  H.  said  gentlemen  might 
suppose  that  the  canal  board  had  invented  a 
new  canal  for  them.  He  believed  they  had  to 
some  extent.  But  since  we  had  been  here  or- 
ders had  been  given  to  every  superintendent  to 
measure  the  water  on  the  mitre  sill  of  every 
lock,  and  at  every  chain  between  them,  to  see 
what  the  actual  depth  of  water  was,  and  to  see 
also  how  soon  a  boat  could  be  passed  through  a 
lock.  Sworn  returns  were  now  in  the  canal  of- 
fice. These  returns  contained  much  curious  in- 
formation. On  looking  at  them,  he  had  com^  to 
the  conclusion  that  when  the  canal  was  made 
and  paid  for,  it  had  not  been  finished  by  the 
contractors.  He  went  on  to  state  the  depth  of 
water  on  the  mitre  sills. 

Mr.  BOUCK  interposed— saying  that  the 
mitre  sills  were  placed  from  six  to  nine  inches 
below  the  average  depth  of  water,  in  the  con- 
struction of  the  canal. 

Mr.  HOFFMAN  regretted  that  the  gentleman 
had   stated   this — for   then  it  was  certain   you 
never  had  even  a  three  feet  canal.     He  believed 
the  gentleman  from  Schoharie  was  somewhat  in 
error.     But  assuming  the  mitre  sill  to   express 
the  bottom  water  line   of  the   canal,  the  water 
on  that  was  from  5  to  7  inches  too  deep.     Yet 
the  sounding  between  lock  and  lock  proved  that 
there  was  not  4  feet  of  water   between  Albany 
and  Utica;  nor  on  the   same  role  was   there  4 
feet  between  Rochester  and   Buffalo.     Either 
the  bottom  of  the   canal  had  risen  or  it  never 
had  been   takrn   out.     Mr.  H.   insisted   that  if 
you  would  elean  out  the   canal,  giving  four  feet 
five  inches   of  water,  you   might  increase  the 
capacities  of  the  canal  very  largely — raising  the 
banks  in  a  few  places  where  the   water  on  the 
mitre  sill  was  not   over   four  feet.    A  lock  in 
good  order  would  fill  in  40  seconds  and  empty 
in  the  same  time.     A   lockage   might  be  made 
with  improved  p&ddle  gates  in   three  minutes. 
Now  it  took  in  some  instances  ten  minutes.  He 
insisted,  therefore,  that  without  increasing  the 
tonnage  of  about  one  ton,  by  giving  the  same 
facilities  of  operation  at  all  the  locks,  that  some 
of  them  now  had,  the  tonnage  on  the   eanal 
might  be  increased  one-third.     The  capacities 
of  the  locks  had  not  yet  been  reached.    Mr.  H. 
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went  on  to  estimate  what  degree  of  improve- 
ment  could  be  given  to  the  Erie  canal  by  the 
surplusses  undt-r  his  plan,  if  they  should  be  re- 
alized. Mr.  H-  said  he  had  the  estimate  of  the 
engineer  for  one  line  of  enlarged  locks  to  Syra- 
cuse—which was  $295,000.  Mr.  H.  placed  it, 
in  round  numbers,  at  $300,000.  Estimates  had 
also  been  made  of  the  cost  of  raising  the  canal 
banks  one  foot  per  mile.  It  was  supposed  this 
would  cost  $1,400  a  mile.  He  preferred  to  put 
it  at  $2,000.  Then  you  must  lengthen  the 
twenty  locks  to  Rochester  so  as  to  make  them 
100  feet  in  the  chamber.  This  would  cost  $3,000 
a  lock.  At  Lockport  it  was  supposed  $400,000 
would  complete  a  double  set  of  lucks.  The  en- 
gineer  estimated  all  this  at  $1,600,000.  Mr.  H. 
made  it  $1,900,000  leading  a  surplus  to  cover 
contingencies.  If  the  carrier,  with  a  canal  that 
did  not  give  him  four  feet,  had  reduced  his  share 
of  compensation  for  transportation  mere  than  50 
per  cent  for  the  last  ten  years,  taking  up  and 
down  freight  together,  and  had  his  boat  up  to 
80  tons  was  it  not  in  his  power  with  locks  100 
feet  in  the  chamber,  and  five  feet  of  water  to 
transport  as  cheap  as  was  ever  imagined  by  the 
most  sanguine  friends  of  the  greatest  enlarge- 
ment. Give  him  these  advantages  without  a 
debt  that  shall  increase  his  tolls,  and  he  would  be 
better  off  than  he  could  be  by  any  debtor  scheme 
that  increased  toll.  The  thing  he  should  dread 
was  tolls.  The  evil  we  should  keep  from  him 
was  debt,  for  that  would  bring  tolls.  The  ca- 
pacity of  the  canal  being  increased,  you  might 
reduce  tolls.  But  ge.ulemen  wanted  to  go  on 
and  complete  the  enlargement,  the  Genesee  and 
Black  River  canals,  cost  what  it  would.  The 
estimates  for  this  varied  from  $15,000,000  to 
$17,000,000.  But  this  included  nothing  for  land 
damages,  extra  allowances,  or  unearned  profits 
of  contractors.  Mr.  H.  did  not  believe  $15,. 
000,000  would  effect  it.  and  the  probability  was 
that  the  estimate  of  to-day  would  double  the 
moment  you  put  forth  your  hand  to  make  them. 
This  had  been  your  history.  The  Erie  and 
Champlain  canals,  after  repeated  estimates  got 
up  to  five  millions  and  a  fraction.  You  execu- 
ted them,  and  they  cost  eight  millions.  The 
Cayuga  and  Seneca,  the  Oswogo  and  Chenango 
canals  all  contrived  to  double  their  estimates. — 
The  GeneseeValley  and  Black  River  canals  had 
doubled  their  estimates,  after  repeated  doublings. 
The  Chemung  and  Crooked  Lake  canals  were 
built  bad  enough  to  come  within  the  estimate — 
but  the  Chemung  locks  had  to  be  rebuilt,  at  a 
cost  equal  to  that  of  the  entire  canal.  There 
were  not  wanting  tokens  of  a  desire  to  com- 
mence anew  the  debtor  system,  on  the  top  of  the 
existing  debt.  Gentlemen  had  said,  why  not 
propose  some  means  to  finish  the  works  begun? 


as  if  we  could  make  the  ways  and  means!  And 
in  the  same  breath,  why  put  such  heavy  burdens 
on  the  canals?  But  you  must  get  ways  and 
means  somewhere.  Mr.  H.  desired  to  call  at- 
tention to  what  we  had  lost  by  the  debtor  sys- 
tem, and  he  went  into  a  long  recital  of  figures  and 
estimate*  to  show  that  if  we  had  operated  on 
the  cash  system,  we  should  now  have  had  all 
our  canals  finished  without  a  dollar  of  debt. 
Mr.  H.  went  into  a  calculation  to  show  how 
much  it  would  be  necessary  to  lay  aside  as  a 
sinking  fund  to  pay  off  the  general  fund  deht. 
The  sum  of  $500,000  a  year  could  pay  the  debt 
in  1865— $400,000  a  year  would  pay  it  in  1378. 
He  urged  the  largest  sum  and  the  shortest  peri- 
od. This  rail-road  debt,  he  urged  had  not  been 
and  never  could  be  a  favorite.  He  advised  that 
the  means  of  its  payment  be  strong  and  hpeedy. 
Let  us  leave  no  question  about  them  to  be  deci- 
ded by  the  future.  Pay  it  with  the  least  inter- 
est you  could.  Make  this  $500,000  a  year,  and 
get  it  out  of  sight.  Take  any  of  these  lower 
sums  and  the  aggregation  of  interest  would  be 
seen  and  felt.  And  no  man  knew  what  would 
be  said  of  these  debts  at  a  future  day. 
Let  it  be  paid.  You  had  the  means.  You  could 
pay  it.  You  had  better  pay  it.  Passing  to  the 
fifth  section,  Mr.  H.  said  if  it  was  supposed  that 
that  the  New- York  and  Erie  railroad  would 
need  a  farther  extension  to  complete  the  road, 
he  would  be  willing  to  add  to  this  section,  that 
the  legislature  might  to  this  alone.  The  sixth 
section  authorized  and  required  a  tax  to  fill  up 
any  deficiency  that  might  occur.  This  was  ne- 
cessary, and  provision  was  made  that  the  canals 
should  repay  such  sums,  with  interest.  Mr.  H. 
proceeded  to  estimate  what  would  be  the  future 
current  expenses  of  the  government.  He  refer- 
red to  the  Comptroller's  report,  and  said  he 
could  not  believe  they  would  be  less  than  $650,- 
000  or  $700,000  per  annum.  He  referred  to  the 
various  items  of  revenue — half-mill  tax  included 
— and  contended  that  in  no  case  could  they  be 
made  to  exceed  $500,000.  The  remaining  $100,. 
000  or  $150,000  must  be  supplied  by  taxatiOn.— 
Draw  as  largely  from  the  canals  as  the  commit- 
tee proposed,  and  it  was  his  sober  conviction 
that  for  the  next  ten  years  «he  state  could  not 
get  along  with  less  than  a  mill  tax.  Mr.  H.  con- 
cluded by  saying  that  he  had  exhausted  himself, 
though  not  the  committee,  for  scarcely  a  quorum 
had  been  present  to  listen  to  his  exposition.  He 
believed  he  had  said  enough  to  enable  those  who 
had  given  him  their  attention,  to  understand  the 
subject. 

Mr.  KIRKLAND  moved  to  rise  and  report.— 
Agreed  to. 

The  Convention  then  adjourned  to  8£  o'clock 
*  to-morrow  morning. 


SATURDAY,  SEPTEMBER  12. 


Prayer  by  the  Rev.  Dr.  Welch. 

The*  PRESIDENT  laid  before  the  Convention 
a  report  from  the  clerk  of  the  2d  chancery  cir- 
cuit,  of  moneys  deposited  in  that  court.  Refer- 
red. 


Leave  of  absence  was  granted  to  Mr.  Dana 
for  5  days. 

Mr.  TOWNSEND  laid  on  the  table  a  resolu- 
tion,.  which  he  said  he  should  call  upon  Mon- 
day, for  the  purpose  of  having  evening  sessions, 
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to  commence  on  Tuesday  t  ening  at  7|  o'clock, 
and  to  be  continued  every  overling,  Saturdays 
excepted.  for  the  considi  ration  of  the  report  of 
the  committee  on  education,  &c. 

CANALS  AND  FINANCES. 

The  Convention  now  went  into  committee  on 
the  report  of  committee  number  three,  Mr.  W. 
Taylor  in  the  chair. 

Mr.  ARCHER  commenced  the  debate  by  a. 
pologizing  for  the  embarrassment  he  felt  in  thus 
addressing  the  Convention  lor  the  first  time.  He 
did  not  claim  the  ability  to  meet  in  argument 
those  who  would  speak  upon  this  important 
question.  He  should  not  attempt  to  cope  with 
the  Ajax  Telamon,  who  addre  sed  the  house 
yesterday,  nor  to  follow  him  in  his  long  argu- 
ment. He  had  not  the  support  cf  the  Ulysses 
o('  the  party  to  furnish  him  documents  and  long 
drawn  out  statistics,  and  hence  the  disadvantage 
under  which  he  labored.  He  should  not  differ 
from  the  honorable  gentleman  so  far  as  regar- 
ded the  necessity  for  paying  the  public  debt. — 
The  doctrine  of  repudiation  would  find  no  sup- 
port upon  that  side  of  the  house.  The  laith  of 
the  state  must  be  preserved,  above  even  the 
breath  of  suspicion  ;  Mr.  H.  would  find  those 
who  disagreed  with  him  contending  that  the  debt 
must  be  paid  so  soon  as  the  interests  and  abili- 
ty of  the  state  would  allow.  But  this  must  not 
be,  and  need  not  be,  at  the  loss  of  the  great  pol- 
icy of  internal  improvement,  the  projection  of 
which  had  placed  the  author's  fame  upon  an  im- 
perishable basis.  There  were  those  who  acted 
upon  a  leeJinar  of  hostility  to  these  grc-at  works, 
which  were  the  pride  and  honor  of  our  state, 
but  he  couid  not  apply  this  remark  to  the  hon- 
orable gentleman  from  Herkimer. 

Mr.  HOFFMAN  :  It  would  be  false  if  you 
should. 

Mr.  ARCHER  said  that  evidence  might  be 
adduced  to  show  that  the  gentleman  from  Her- 
kimer had  been  one  of  the  firmest  champions  of 
the  system.  He  described  the  origin  of  our  in- 
ternal improvement  system,  showing  the  argu- 
ments which  were  adduced  to  induce  this 
state  to  secure  by  opening  channels  of  com- 
munication with  the  west,  its  trade  for  our  own 
stale.  In  the  year  1830,  the  commissioners  were 
found  advising  these  works,  and  upholding  the 
belief  that  the  revenue  of  the  canal  itself  would 
pay  the  necessary  outlay  for  increasing  the  ca- 
pacity of  the  canal  to  an  extent  in  propor- 
tion to  the  increase  of  business.  He  quoted 
from  Assembly  document  of  the  session  of  1830, 
No.  199,  to  show  the  arguments  made  use  of  at 
that  time  by  the  commissioners.  In  1835, 
they  were  found  praying  the  legislature  to  pro- 
ceed without  delay  to  the  completion  of  the  en- 
largement of  the  capacities  of  the  canal,  doub- 
ling the  locks  to  Syracuse,  (see  Assembly  doc- 
ument 143  of  the  year  1835)  declaring  that 
the  effect  of  delay  would  be  injurious  to  the 
interests  of  trade,  and  give  time  and  occasion 
for  the  diversion  of  business  into  other  channels. 
Alter  reading  these  extracts,  he  said  language 
like  this  might  now  sound  strange  in  the  mouth 
of  a  member  of  this  Convention.  It  showed  the 
absolute  necessity  of  free  and  uninterrupted 
communication  for  the  vast  trade  of  the  West  to 
reach  the  Atlantic.    He  continued  to  read  fur- 


ther  extracts  from  the  report  of  the  Canal  Com- 
missioners in  1835,  urging  the  speedy  enlarge* 
ment  of  the  capacity  of  the  Erie  canal,  and  said 
similar  opinions  would  be  found  in  the  Execu- 
tive message  ol  1S36,  which  he  read.  Mr.  A. 
was  not  one  of  those  who  regarded  a  public 
debt  as  a  public  blessing.  He  did  not  believe 
that  any  man  or  state  should  at  any  lime  incur 
reckless  debt.  But  when  it  became  necessary 
to  incur  debt  to  secure  to  us  and  to  lulure  ages 
the  blessings  of  a  great  public  improvement,  it 
was  no  more  than  right  ihat  those  who  should 
enjoy  the  improvement  hereafter  should  help  us 
pay  the  debt.  The  gentleman  from  Herkimer 
had  much  to  say  of  the  rost  of  our  internal  im- 
provements under  the  credit  system.  He  would 
ask  that  gentleman  whether,  if  there  had  been 
no  resort  to  credit,  the  Erie  and  Champlain  ca- 
nals would  have  been  built?  The  gentleman 
was  too  well  acquainted  with  financial  matters 
not  to  know  that  the  people  would  never  have 
consented  to  a  tax  large  enough  to  meet  the 
yearly  expenditures  in  building  those  carals. — 
The  credit  might  have  been  abused.  It  had 
been  grossly  abused.  But  if  we  had  gone  too 
far  and  too  fast,  it  was  only  necessary  to  retrace 
our  steps  and  remedy  the  evil.  Credit,  proper- 
ly used,  was  the  great  engine  of  prosperity,  and 
he  could  not  endorse  the  conduct  of  those,  who 
instead  of  redressing  any  grievances,  kicked 
from  under  Ihem  the  ladder  upon  which  they 
had  mounted  to  this  high  eminence.  He  pro- 
ceeded to  read  from  other  documents,  and  then 
came  down  to  the  year  1842,  commenting  upon 
the  circumstances  under  which  the  tax  and  stop 
law  of  that  year  was  passed—referring  to  the 
fact  of  its  only  being  petitioned  for  by  moneyed 
brokers,  who  alone  received  benefit  from  its  op- 
eration. The  state,  as  such,  never  had  received 
benefit  from  its  passage.  The  policy  of  that 
year,  it  had  always  seemed  to  him,  had  been 
more  for  the  advantage  of  moneyed  men,  than 
for  the  great  body  ot  the  people  of  the  state. — 
He  next  referred  to  the  fact  that  the  state  had 
now  property  invested  to  the  amount  of  $3 1 ,000,- 
000.  Nearly  one- third  of  this  was  wholly  un- 
productive.  The  state  realized  no  benefit  from 
all  that  had  been  expended  upon  the  Black  Ri- 
ver canal — a  large  portion  of  that  on  the  Gene- 
see Valley  canal,  and  upon  the  Erie  enlarge- 
ment. And  yet,  notwithstanding  all  this,  the 
canals  now  yielded  a  handsome  revenue  upon 
the  whole  investment.  The  gentleman  from 
Herkimer  did  not  give  us  to  understand  that  he 
would  at  anytime  give  us  an  enlargement  of  the 
canal  to  the  extent  of  the  present  project,  but  by 
an  expenditure  of  less  than  two  millions,  he  pro- 
poses to  enlarge  the  capacity  to  some  extent. — 
He  (Mr.  A.)  asked  if  we  were  willing  to  give 
up  the  benefit  of  what  had  already  been  expend- 
ed ?  In  another  part  of  the  gentleman's  speech, 
he  gave  us  to  understand  that  he  believed  the 
canal  would  be  superseded  by  the  use  of  rail- 
roads. He  said  truly,  that  our  great  rivals,  the 
St.  Lawrence,  and  the  routes  through  Pennsyl- 
vania, would  eventually  succeed  in  effecting  a 
diversion  of  our  trade,  unless  we,  by  a  rigorous 
prosecution  of  the  improvements  of  our  channels 
of*  communication,  give  to  them  facilities  which 
would  enable  them,  as  the  great  natural  strait 
through  which  the  trade  of  the  west  would  nat- 
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orally  find  its  way  in  its  passage  to  the  sea- 
board, to  compete  with  and  outstrip  those  great 
rival  routes.  He  next  went  into  a  calculation  to 
shf>w  that  the  revenues  of  tie  canals  would  be 
sufficient  to  enable  the  state  to  progress  wilh  the 
public  works.  He  asked  if  it  was  not  necessary 
for  our  state,  in  order  to  retain  its  present  posi- 
tion  among  the  commonwealths  of  the  Union,  to 
retain  the  advantages  which  gave  her  the  great 
est  share  of  M'ade  ?  We  must  sustain  our  credit  ; 
we  would  do  so  while  we  were  securing  the  ad- 
vantages of  business  and  internal  commerce  to 
our  own  citizens  ;  there  would  be  no  danger  of 
"  breaking  down  under  the  load  of  our  debt." — 
By  neglecting  to  retain  the  advantages  which 
the  state  had  always  possessed,  its  success  must 
be  defeated,  its  brilliant  fame  obliterated  j  but 
if,  on  the  contrary,  our  hope  was  not  extinguish, 
ed  by  delay,  and  other  states  did  not  snatch 
from  us  the  advantages  which  might  easily  be 
secured  to  ourselves,  our  state,  pursuing  her 
way  in  the  spirit  of  her  proud  motto  "  Excel- 
sior/' would  continue  to  rise  in  importance  and 
power.  To  do  all  this,  he  contended  there  was 
no  necessity  for  burdening  the  state  with  taxa- 
tion. Its  credit  would  never  suffer  depreciation, 
while  ft  retained  within  itself  her  great  sources 
of  revenue. 

At  the  close  of  Mr.  Archer's  remarks  no 
member  seemed  disposed  to  proceed.  Some  de- 
lay occurred,  but  no  one  was  ready  to  take  the 
floor.  The  Chairman  caused  the  section  to  be 
read,  but  still  all  were  silent.  After  further  de- 
lay the  section  was  passed  over  sub  silentio. 

The  second  section  was  next  read,  and  the 
same  disinclination  to  debate  was  manifested. 

Mr.  CHAMBERLAIN  expressed  some  sur- 
prise at  this,  as  he  believed  many  desired  to 
speak,  and  moved  that  the  committee  rise  and 
report  progress.     Lost. 

The  second  section  was  passed  over.  [It  re- 
quires the  payment  annually  into  the  state  treas- 
ury of  $672,000  in  liquidation  of  the  state  claims 
for  advances  and  payments  to  the  canals] 
The  third  section  was  next  read  as  follows:— 
§  3.  The  surplus  of  the  revenues  of  the  canals,  after 
paying  the  said  expenses  of  the  canals  and  the  sums 
appropriHted  by  the  two  preceding  sections,  shall,  in 
«a«h  fiscal  year,  be  applied  to  the  improvement  of  the 
Krie  canal,  in  such  manner  as  may  be.  directed  by  lnw, 
until  such  surplus  *hall  amount  in  the  aggrepate  to 
the  sum  of  ($2,5O0,000j  two  million  five  huudred  thou- 
sand dollars. 

Mr.  DANFORTH  moved  to  add  "  and  Black 
river  canal"  after  the  word  "  Erie." 

Mr  CHATFIELD  thought  the  whole  section 
Should  be  striken  out. 

Mr.  HOFFMAN  explained.— The  committee 
were  charged  with  the  duty  of  making  ample 
provision  for  the  discharge  of  the  public  debt  as 
speedily  as  possible.  They  could  not  be  blind 
to  the  fact  that,  do  what  we  might  on  this  sub- 
ject, there  would  be  surplusses.  He  considered 
the  Erie  canal  as  much  a  local  work  as  any  of 
the  others.  The  question  was  how  you  could 
best  promote  the  interest  of  the  state  by  cheap- 
ening and  extending  the  facilities  of  transporta- 
tion. On  the  Erie  enlargement  there  were  more 
than  $10,000,000  still  unlet,  besides  a  large  por- 
tion of  that  which  was  still  unfinished.  While 
therefore  these  surplusses,  which  must  arise, 
would  go  bat  little  way  ia  the  completion  of  the 


work,  they  still  would  by  application  to  the 
improvement  of  the  navigation,  afford  additional 
facilities  for  commerce  and  trade.  The  com- 
mittee had  supposed  $2,500,000  might  thus  be 
advantageously  applied.  Beyond  that,  they 
were  willing  to  leave  the  legislature  free  to  dis- 
pose of  any  surplusses  that  there  then  might  be. 
They  agreed  to  the  preference  given  to  the  Erie 
canal,  not  as  a  measure  to  gratify  locality,  but 
solely  with  a  view  to  make  the  public  secure  of 
an  instrument  to  perform  transportation,  and  to 
secure  an  instrument  of  taxation  to  pay  the 
debt  for  their  construction  Would  it  do  to  un- 
dertake to  get  along  with  the  unfinished  canals 
with  the  surplusses?  Suppose  we  were  to  take 
these  surplusses  and  go  on  with  all  three  of  the 
public  works?  The  effort  would  bean  abortion; 
neither  one  of  them  would  derive  any  advan- 
tage. Suppose  we  select  out  the  Genesee  Valley 
canal.  The  cost  of  its  completion  would  reach 
$3,000,000.  He  knew  that  estimates  misht  be 
had  in  order  to  reduce  this  amount.  But  at  this 
estimate  it  would  require  $200,000  every  year 
for  10  or  15  years  from  the  annual  revenues  of 
the  canal.  It  had  been  said  if  the  Black  River 
and  Genesee  Valley  canals  were  completed,  they 
would  pour  great  amounts  ol  tolls  into  the  Erie 
canal.  It  might  be  so,  but  he  had  never  been 
able  to  compute  it;  the  estimates  had  never  been 
collated.  The  committee  had  not  thought  it 
necessary  to  advise  for  or  against  the  enlarge- 
ment, nor  for  or  against  the  completion  of  the 
unfinished  canals.  They  left  that  with  the  Con- 
vention to  decide.  He  believed  that  the  means 
which  the  state  possessed  of  doing  so  would  not 
be  increased  above  what  he  had  stated. 

Mr.  DANFORTH  endorsed  the  principle  that 
strict  justice  to  the  creditors  of  the  state  should 
be  maintained.  There  was  however  a  class  of 
creditors  whom  the  gentleman  from  Herkimer 
had  not  included:  if  he  had  Mr.  D.  would  not 
have  troubled  the  Convention  with  any  remarks. 
Jefferson  county  had  contributed  largely  to  eve- 
ry  public  work  and  had  received  no  return. 
He  was  pledged  to  carry  out  the  policy  of  1842, 
he  desired  to  make  ample  provision  to  pay  all 
our  debts  as  they  became  due  ;  he  had  no  wish 
to  dip  deep  into  the  treasury,  but  where  there 
was  a  surplus,  as  was  contemplated  by  the  sec- 
tion under  consideration,  the  Black  River  canal 
had  claims  on  it  as  great  as  the  Erie  <*anal. 
He  had  moved  this  amendment  that  the  state 
might  do  justice  to  Jefferson  county,  and  he  in- 
tended to  follow  it  up  by  another  increasing  the 
total  mentioned  in  the  section  to  $4,000,000. 

Mr.  CHAMBERLAIN  said  the  amendment 
of  the  gentleman  from  Jefferson  was  partial. 
If  however,  he  would  withdraw  it  and  allow 
Mr.  C,  to  propose  as  an  amendment  the  5th# 
section  of  a  plan  he  some  time  since  proposed, 
including  several  public  works,  it  would  be  more 
satisfactory. 

Mr.  DANFORTH  declined  withdrawing  his 
proposition. 

Mr.  HAWLAY  moved  to  amend  the  amend- 
ment, by  adding  the  words  **  Genesee  Valley 
canal."  He  thought  th?  partial  provision  of 
the  committees'  report  was  unworthy  of  a  con- 
stitution. He  added,  though  he  offered  the 
amendment,  he  reserved  the  right  to  oppose  the 
whole  section. 
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Mr.  BOUCK  suggested  that  as  the  Conven- 
tion  was  very  thin,  it  would  be  better  to  pass  by 
this  section,  and  proceed  to  others,  to  which 
there  might  be  less  objection.  He  threw  out 
the  suggestion  for  the  consideration  of  the  mo- 
vers of  these  amendments. 

Mr.  DANFORTH  had  no  objection. 

The  CHAIR  asked  if  the  gentleman  withdrew 
his  amendment. 

Mr.  DANFORTH  did  not. 

Some  conversation  ensued,  in  the  course  of 
which  Mr.  Hawley  expressed  his  willingness 
to  withdraw  his  amendment  and  Mr  Chatfield 
taiJ  ..He  de*d^». i  Jo  JbU'-2  a  yoteun  striking  out 
the  section.  His  reason  was  that  he  should  be 
absent  next  week. 

Mr.  DANFORTH  moved  to  postpone  the  fur- 
ther  consideration  of  this  section.     Lost. 

Mr.  Hawley's  amendment  was  lost — 24  to 
43. 

Mr.  Danforth's  amendment  was  lost,  11 
voting  in  its  favor. 

Mr.  CHATFIELD  then  moved  to  strike  out. 
the  entire  section.  He  asked  if  it  was  wrong 
that  localities  that  had  received  no  benefit  from 
the  works  of  public  improvement,  which  they 
had  helped  to  build,  should  ask  for  some  portion 
of  their  revenues?  He  would  not,  however,  pro. 
vide  for  localities  in  the  constitution,  but  leave 
it  open  for  the  legislature  to  hear  their  claims, 
giving  the  revenues  of  the  state  as  a  trust  in  the 
hands  of  its  representatives,  to  be  applied  for 
the  general  benefit.  The  gentleman  from  Her- 
kimer  had  said  that  we  should  look  solely  to  the 
security  of  the  creditors  of  the  state  in  our  ac 
tion  upon  Jhis  subject.  He  dissented  entirely 
from,  and  would  refuse  to  cooperate  in,  any  such 
principle.  He  held  that  we  did  all  that  we  could 
justly  be  called  upon  to  do,  when  we  provided 
for  the  payment  of  the  debt  to  our  creditors. — 
He  went  into  some  statistics  to  show  the  incor- 
rectness of  the  estimates  of  revenue  given  by 
Mr.  Hoffman.  The  expenses  of  the  canals  for 
the  last  five  years  were  greater  than  the  amount 
which  the  report  had  set  apart  for  such  purpose. 
He  did  not  believe  with  some  gentleman  that 
the  revenues  of  the  canals  were  to  increase  year 
by  year.  The  anticipations  of  statesmen  in  re- 
gard to  this  had  not  been  thus  far  realized. 

Mr.  WORDEN  asked  if  he  meant  state  offi- 
cers, by  the  term  statesmen? 

Mr.  CHATFIELD  said  he  had  no  reason  to 
suppose  that  the  state  officers  who  had  given 
estimates  upon  this  subject  were  other  than 
statesmen. 

Mr.  WORDEN  again  inquired  if  the  gentle- 
man intended  to  say  that  the  estimates  of  those 
officers  had  not  been  realized? 

Mr.  CHATFIELD  said  he  alluded  to  the  cal- 
culations made  by  Mr.  Ritggles,  and  contended 
that  the  anticipations  of  that  statesman  had  not 
been  realized. 

Mr.  WORDEN  said  the  revenues  had  increas- 
ed above  his  estimate  over  $2,000,000. 

Mr.  CHATFIELD  took  a  different  view  of 
the  matter  than  that  of  the  gentleman  from  On- 
tario.  Mr.  Ruggles  had  provided  a  sinking 
iund  which  was  to  extinguish  the  debt  at  a  cer- 
tain period,  which  he  believed  had  not  been  re- 
alized thus  far,  and  if  the  gentleman  imagined 
that  it  would  be  found  correct  in  a  period  of  ten 


years  to  come,  he  was  more  insane  than  he  ha& 
supposed  him. 

Mr.  WORDEN  said  he  only  took  the  ground 
that  they  had  been  more  than  realized  up  to  this 
time. 

Mr.  CHATFIELD  proceeded  with  his  arsu- 
ment,  and  closed  his  remarks  by  reiterating 
what  he  had  said  with  regard  to  the  rights  of 
localities  in  this  matter  of  benefits  from  the  ca- 
nal revenue  s. 

The  motion  to  strike  out  was  lost — 29  to  37. 

Mr.  CHAMBERLAIN  moved  to  strike  out 
the  third  section  and  insert,  the  following: — 

'J  he  remaining  revenues,  after  complying  with  the 
preceding  sections,  shiil  be  applied  to  the  enlargement 
of  the  Kne  canal,  ihe  completion  os  the  <->enesee  Val- 
ley and  Black  Kiver  canals  and  the  Oneida  rher  im- 
provement, as  shall  be  diietted  by  law. 

This  motion  was  lost,  16  to  33. 

Mi.  BOUCK  again  suggested  that  these  im- 
portant sections  sh  uld  be  passed  over  as  the 
house  was  very  thin. 

Mr.  VAN  SCHOONHOVEN  said  nothing 
would  be  lost  by  going  through  all  the  sections, 
as  motions  to  amend  could  hereafter  be  enter- 
tained. 

The  Secretary  proceeded  to  read  the  fourth 
section  and  there  were  no  propositions  to  amend. 
It  was  as  follows:—- 

§  4.  Of  the  sum  of  six  hundred  and  seventy-two 
thousand  five  hundred  dollars  required  by  the  second 
section  of  this  article  to  be  pad  into  the  treasury, 
[#600,00 1,  ]  five  hundred  thousand  dollars  shall,  in  each 
fiscal  year,  and  at  that  rate  for  a  shorter  period,  com- 
mencing on  the  first  day  of  June,  one  thousan  t  eight 
hundred  and  forty-six,  be  set  apart  as  a  sinking  fund  to 
pay  the  interest  and  redeem  the  principal  of  that  part 
of  the  state  debt  called  the  General  Fuud  debt,  includ- 
ing the  debt  for  loans  of  the  state  credit  to  railroad 
companies  whieh  h^ve  failed  to  pay  the  interest  there- 
on, and  also  the  contingent  debt  on  Mate  stocks  loaned 
to  incorporated  companies  which  have  hitherto  paid 
the  interest  thereon,  whenever  and  as  far  as  any  part 
thereof  may  become  a  charge  on  the  treasury  or  Ge- 
neral Fund,  until  the  same  shall  be  wholly  p  .id;  and 
the  principal  and  income  of  the  s-tid  last  mentioned 
sinking  fund  shall  be  sacredly  applied  to  the  purposer 
aforesaid;  and  if  the  payment  of  any  part  of  the  said 
five  hundred  thousand  dollars  shall  at  any  time  be  de» 
ferred  by  renson  of  the  priority  recognized  in  the- 
second  section  of  this  article,  the  sum  so  deferred, 
with  quarterly  interest  thereon  at  the  then  current 
rate,  shall  be  paid  to  the  last  mentioned  sinking  fund, 
as  soon  as  the  sum  so  deferred  shall  Le  received  into- 
the  treasurv. 

The  fifth  section  was  next  read  as  follows: — 
$  5.  The  claims  of  the  state  against  any  incorporated* 
company  io  pay  the  interest  and  redeem  the  principal 
of  the  stock  of  the  state  loaned  or  advanced  to  such 
company,  shall  be  fairly  and  duly  enforced,  and  not 
deferred,  released  or  compromised;  and  the  moneys 
arising  from  such  claims  shall  be  set  apart  and  app  ied 
as  p»ri  of  the  sinking  fund  provided  in  the  fourth-sec- 
tion  of  this  article. 

Mr.  JORDAN  moved  to  strike  out  the  words 
"  and  not  deferred,  released,  or  compromised'** 
in  the  fourth  line,  and  insert  "but  may  be  de- 
ferred or  compromised  as  may  be  most  consist- 
ent with  the  interest  of  the  state  "'  He  thought 
the  rule  established  by  the  committee  was  too 
stringent  and  might  operate  to  the  loss  of  the 
state. 

Mr.  VAN  SCHOONHOVEN  thought  the 
whole  section  should  be  stricken  out. 

Mr.  HOFFMAN  defended  the  section  as  right, 
proper,  an »  necessary.  The  term  "  released fr 
often  meant  robbery  of  the  treasury.    He  men- 
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ttoned  several  cases  in  which  the  treasury  had 
been  defrauded  by  the  release  of  companies.  He 
desired  that  it  should  be  made  known  to  compa- 
nies that  they  are  to  make  efforts  to  meet  their 
responsibilities  to  the  government.  If  it  was 
meant  that  they  should  not  pay,  the  amedment 
would  prevail,  but.  if  it  was  desired  that  they 
should  pay  their  just  liabilities,  the  section  strin- 
gent as  it  was  deemed,  should  be  retained.  It 
required  a  two-third  vote  to  change  the  charac- 
ter of  these  companies.  One  of  them  after 
pocketing  $70,000  of  the  public  credit  came  here 
in  1844  and  asked  for  relief,  which  is  only  an- 
other name  for  public  robbery.  That  is  a  very 
good  translation  for  the  term.  A  two-third  vote 
looked  rather  dubious,  and  so  the  Lobby  chang- 
ed ground.  They  got  a  joint  resolution  passed 
directing  the  Comptroller  not  to  sell  the  road. 

Mr.  JORDAN  :  What  road  was  it  ? 

Mr.  HOFFMAN  said  the  name  was  so  long, 
he  did  not  know  that  he  could  repeat  it.— 
He  believed  it  was  called  the  Tioga  Coal, 
Iron  and  Mining  Company.  Well,  they  got  re- 
lieved from  from  the  2  per  cent  to  the  sinking 
fund,  and  thus  the  state  and  public  creditors 
were  defrauded.  Another  of  these  roads  got 
permission  to  expend  its  sinking  fund  on  the  im- 
provement of  the  road.  WThen  he  remembered 
these  things,  and  how  often,  here  and  elsewhere 
it  had  been  sworn  to  that  these  sums  would  be 
paid,  and  yet  we  saw  these  results,  he  wanted 
this  section  adopted.  He  was  willing  to  allow 
an  extension  in  behalf  of  the  New  York  and 
Erie  road,  but  nothing  farther.  He  would  have 
all  these  railroad  companies  know  that  they 
must  pay  or  take  the  consequences. 

Mr.  WORDEN  inquired  whether  provision 
had  been  made  to  meet  the  payment  of  this  con- 
tingent debt— that  from  the  Delaware  and  Hud- 
son Canal  Company. 

Mr.  HOFFMAN  only  knew  that  the  stock  of 
that  company  was  above  par.  They  might  thus 
be  able  to  pay.  But  the  state  had  no  funds 
within  its  control  to  meet  that  contingent  liabil- 
ity The  canal  itself  was  all  that  could  be  reach- 
ed by  thesta  e. 

Mr.  WORDEN  had  inquired,  because  last 
winter  when  a  member  of  the  finance  commit- 
tee, he  had  been  told  by  the  majority  of  the 
committee  that  that  sum  was  provided  for,  and 
no  sort  of  legislation  was  required. 

Mr.  HOFFMAN  supposed  those  who  had  in- 
formed the  gentleman  knew  no  more  than  he 
did — that  is,  they  supposed  the  company  could 
and  would  pay. 

Mr.  JORDAN  was  afraid  that  the  gentleman 
from  Herkimer  was  disposed  not  only  to  lock 
up  his  bowels  of  compassion  and  turn  state  Shy- 
lock,  but  to  defeat  his  own  objects  in  his  zeal 
to  promote  the  interests  of  the  state.  In  ex- 
amining into  these  matters,  we  should  regard 
them  as  an  individual  would.  He  should  think 
it  the  very  worst  policy,  if  a  person  owed  him 
a  debt,  to  compel  him  to  a  sale  and  sacrifice  of 
his  property,  when  by  deferring  the  debt  he 
might  enable  the  debtor  to  retrieve  his  affairs 
and  ultimately  not  only  pay  the  whole  debt  but 
save  something.  The  course  of  the  gentleman 
from  Herkimer  cut  through  all  considerations  of 
policy,  mercy,  justice  and  everything  else. — 
The  gentleman  was  disposed,  to  take  a  rigid 


course  with  these  corporations — to  put  his  knife 
right  into  the  very  spot,  and  take  out  the  very 
heart's  blood  the  moment  a  debt  was  due,  un- 
less it  was  paid.  This  was  neither  good  policy 
nor  magnanimous,  nor  the  course  which  the 
true  interests  of  the  state  demanded.  Mr.  J. 
knew  some  companies  that  had  great  difficulties 
to  struggle  with.  He  knew  of  individuals  in 
the  same  situation.  But  these  companies  had 
paid  or  were  paying  as  fast  as  they  could,  and 
he  believed  with  a  little  indulgence  they  would 
not  only  do  justice  to  the  state,  but  save  some, 
thing  to  themselves.  And  he  had  known  indi- 
viduals, who  if  they  had  been  pressed  and  co- 
erced by  their  creditors,  must  have  been  inevi- 
tably destroyed,  and  yet,  who  had  by  indulg- 
ence been  able  to  go  on  and  pay  their  debts,  and 
save  something  for  their  families.  He  knew 
one  company  thafhad  $150,000,  that  paid  interest 
regularly  on  it  semi-annually — paid  two  and  a 
hall  per  cent,  towards  a  sinking  fund,  and  ex- 
tinguished a  portion  of  the  debt.  But  they  were 
under  the  necessity  within  a  year  or  two  of  ap- 
plying to  the  legislature,  not  to  forgive  them 
the  payment  oi  any  portion  of  the  debt,  but  to 
defer  the  payment  of  the  two  and  a  half  per 
cent,  to  the  sinking  fund,  to  enable  them  to  ap- 
ply their  means  to  greater  advantage.  They 
obtained  this  relief,  and  were  thus  enabled  to 
prosecute  their  work  and  to  put  themselves  in  a 
condition  to  pay  the  debt  due  the  state.  If  the 
rule,  of  this  section  had  been  rigidly  enforced 
against  them,  the  road  must  have  been  sold  out 
for  little  or  nothing,  and  perhaps  have  become 
the  property  of  the  state — and  from  the  exam- 
ples we  had  had  of  the  expenditure  of  money 
by  public  agents,  on  the  state  works,  we  should 
then  have  had  a  pretty  exhibition  of  state  poli- 
cy and  economy.  Mr.  J.  conceded  the  policy 
and  necessity,  not  only  on  the  part  of  the  state 
but  of  individuals  and  corporations,  of  meeting 
obligations  to  the  utmost  farthing.  But  he  in- 
sisted there  was  no  wisdom  in  crippling  and 
crushing  either  an  individual  or  a  company, 
when  by  indulgence  there  was  a  probability  of 
their  being  able  to  pay  and  to  save  themselves. 
Such  a  policy  was  perfectly  suicidal.  But  it 
did  not  follow,  if  we  left  this  power  to  the  le- 
gislature, that  they  would  indulge  companies 
when  there  was  no  prospect  of  their  being  able 
to  pay. 

Mr.  RICHMOND  understood  the  gentleman 
to  say  that  the  company  he  alluded  to  had  ob- 
tained the  relief  sought  and  was  doing  well. — ■ 
He  asked  whether  it  had  returned  to  pay? 

Mr  JORDAN  replied  that  the  time  was  not 
up  yet )  but  when  it  did  come  the  company 
would  return  to  pay.  Mr.  J.  went  into  the  his- 
tory of  this  company  a  little  further.  It  was  to 
build  a  railroad  from  Hudson  to  the  state  line. 
There  was  another  company  chartered  to  build 
a  road  from  Berkshire  to  Castleton,  but  nothing 
was  done  under  this  charter  nor  likely  to  be 
done,  when  the  other  raised  its  funds,  construct- 
ed its  road  and  had  its  nearly  completed,  when 
the  legislature  chartered  another  to  run  along 
side  of  it  nearly  h»lf  its  length  and  destroy  it. — 
This  was  old  Castleton  charter,  altered,  so  as  to 
terminate  at  Albany.  Albany  sold  it  out  to  a 
Boston  company,  and  they  built  it.  Such  was 
the  effect  upon  the  Hudson  road  that  they  had 
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to  apply  for  the  relief  mentioned.  If  the  consti- 
tution was  to  freeze  up  the  power  of  the  legisla- 
ture to  grant  these  little  indulgences,  on  similar 
occasions,  the  consequences  were  obvious.  The 
interests  of  stockholders  must  be  sacrificed,  for 
nobody  would  buy  a  road  under  such  circum- 
stances— certainly  not  the  rival  road,  and  pay 
one-tenth  of  the  lien  of  the  state  on  it.  But  for 
this  parallel  road,  the  Hudson  road  would  have 
been  a  fair  stock.  He  had  the  honor,  the  enter- 
prise and  all  the  profit  of  being  a  stockholder  in 
this  Hudson  road  to  a  large  amount.  But  this 
did  not  vary  the  principle.  Every  farthing  ol 
interest  and  loan  had  got  to  be  paid  up  and 
would  be,  if  a  reasonable  indulgence  was  ex- 
tended. But  if  thisShylock  rule  was  to  be  put 
into  the  constitution,  that  if  a  man  did  not  pay 
on  the  day,  you  may  cut  his  heart-strings,  both 
the  state  and  the  company  must  suffer  by  it. 

Mr.  RICHMOND  was  willing  to  take  the 
gentleman's  wurd  for  it,  that  this  company  was 
doing  well,  paying  interest,  and  would  continue 
to  do  so.  But  he  would  inquire  further,  whe- 
ther any  of  these  railroads  that  had  stopped 
payment  and  had  come  here  and  got  relief,  ever 
resumed  payment? 

Mr.  JORDAN  did  not  know  of  a  case  in 
which  the  legislature  had  granted  similar  relief. 
But  he  knew  of  rail  roads  that  had  been  sold 
under  the  hammer,  the  rails  torn  up,  and  all  its 
appurtenances  converted  to  some  other  purpose. 
He  did  not  believe  they  had  resumed  payment. 
Mr.  RICHMOND  believed  this  Hudson  com- 
pany was  very  patriotic;  at  all  events  they 
would  never  have  expected  to  make  much  mon- 
ey. But  there  had  been  some  very  curious  leg- 
islation in  these  matters.  They  had  furnished 
two  facilities  for  getting  to  market,  side  by  side, 
and  loaned  the  credit  of  the  state  to  one  of  them, 
to  the  injury  of  the  other.  He  had  been  char- 
ged with  seeing  things  a  great  way  off.  This 
was  the  case  when  in  the  Assembly,  bills  were 
pending  to  loan  the  state  credit  to  the  compa- 
nies, and  he  predicted  that  they  never  would  be 
paid.  His  prediction  had  nevertheless  come 
true,  as  to  some  of  them.  If  there  could  be 
any  way  devised  to  induce  them  to  pay,  he 
would  be  liberal  towards  them.  But  he  did  not 
want  this  thing  kept  open  forever,  and  pay  day 
deferred. 

Mr.  BURR  wanted  to  see  this  section  struck 
out.  He  did  not  believe  we  should  add  strength 
to  these  claims  by  inserting  it  in  the  constitu- 
tion, and  he  trusted  this  body  had  no  intention 
to  diminish  them.  But  if  the  section  was  to  be 
retained,  it  should  be  amended,  as  proposed  by 
Mr.  Jordan.  But  he  rose  to  suggest  that  it 
would  be  better  still  to  strike  out  the  words  pro- 
posed and  insert  nothing. 

Mr.  PERKINS  said  the  legislature  in  passing 
the  bill  for  the  relief  of  the  Hudson  road,  did  so 
on  the  principle  that  if  the  road  was  sold  we 
should  get  little  or  nothing, and  that  if  the  bill  pas- 
sed  the  company  would  pay  interest  for  a  while 
and  relieve   the  state  from  it. 

Mr.  WORDEN  said  as  remarks  had  been 
made  in  relation  to  this  company  that  were  cal- 
culated to  throw  a  cloud  over  its  credit,  and  as 
he  had  the  honor  to  belong  to  the  committee  that 
reported  the  bill  of  last  winter,  he  would  say 
that  he  was  at  first  opposed  to  the  bill  in  com- 


mittee, and  on  the  ground  now  taken  by  tire 
gentleman  from  Herkimer — that  it  was  the  duty 
of  the  state  to  enforce  their  contracts  against 
these  corporations  to  the  very  letter,  unless  pub- 
lic policy  should  dictate  otherwise.  True  the 
considerations  connected  with  this  rival  road 
were  brought  forward;  but  there  was  no  sug- 
gestion made  that  if  the  bill  did  not  pass  the 
road  would  be  a  defaulter.  On  the  contrary  it 
was  made  to  appear  that  it  was  then  worth 
more  than  the  debt  due  the  state— but  that  it 
was  necessary  to  n.ake  extensive  repairs  on  the 
road — that  they  wanted  to  expend  or.e  or  two 
hundred  thousand  dollars  on  it — or  almost  as 
much  as  was  due  to  the  state — to  improve  the 
property — and  that  the  building  of  the  rival  road 
made  this  necessary.  It  was  under  these  cir- 
cumstances that  he  assented  to  the  bill,  regard- 
ing it  as  in  fact  a  proposition  to  improve  prop- 
erty mortgaged  to  the  stale.  This  same  state 
of  facts  might  occur  again.  It  had  occurred  in 
regard  to  the  Erie  railroad.  If  that  road  had 
been  sold  last  winter,  under  such  a  provision  as 
this,  no  man  in  his  senses  could  believe  that  it 
would  ever  be  built.  If  sold  under  the  hammer 
of  the  Comptroller,  every  body  knew  that  it 
would  have  been  purchased  by  Boston  capital- 
ists and  broken  up  in  order  to  secure  a  monopoly 
of  travel  through  the  central  line.  Some  further 
legislation  might  be  necessary  in  regard  to  the 
Erie  road.  The  slate  had  released  its  lien  con- 
ditionally only.  If  this  provision  was  adopted, 
you  would  have  a  rigid  constitutional  rule,  that 
would  tie  up  the  legislature  to  the  act  of  last 
winter;  and  any  temporary  state  of  the  money 
market,  or  unforseen  contingency  might  bring 
down  upon  it  the  Comptroller's  auction  hammer- 
Was  it  wise  then,  or  just  by  such  a  provision  to 
say  to  all  future  legislatures,  *'  you  are  not  com- 
petent to  mnnage  such  a  question — you  cannot 
be  trusted  with  the  interests  of  the  state  in  this 
matter."  For  one,  he  should  prefer  this  entire 
section  struck  out.  The  case  of  the  Ithaca  and 
Owego  railroad  was  an  illustration  of  the  work- 
ing of  such  a  provision.  The  company  that 
bought  it  immediately  procured  a  charter  and 
quadrupled  this  money.  He  insisted  that  the 
state  might  have  realized  nearly  the  whole  of 
its  debt.  He  was  opposed  to  making  further 
loans  to  these  railroads.  He  never  voted  for 
one  of  them  or  advocated  them.  But  he  would 
not  tie  up  the  legislature  in  a  matter  of  this 
sort. 

Mr.  HOFFMAN  insisted  that  we  should  lay 
down  a  rule  for  the  legislature  to  prevent  them 
from  taking  a  course  calculated  to  injure  the  just 
rights  of  the  people  of  the  stnte.  As  to  the  Erie 
railroad,  Mr.  H.  differed  entirely  with  the  gen- 
tleman from  Ontario.  He  believed  that  the  sale 
of  it,  instead  of  operating  injudiciously  to  the 
completion  of  that  great  work,  would  have  been 
the  greatest  good  fortune  that  could  have  hap- 
pened to  the  people  of  the  district  through  which 
it  passed — that  it  would  have  disincumbered 
the  road  of  all  the  rotten  contracts,  in  writing 
and  by  parol,  entered  into  by  the  old  managers 
— ana  of  the  fictitious  stocks,  which,  with  these 
other  claims,  were  the  greatest  burthen  on  it— 
that  if  seasonably  sold,  and  it  had  gone  into  fair 
hands,  they  would  now  have  had  a  road  of  fifty 
miles  in  operation,  and  that  in  other  respects,  it 
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would  have  been  mere  forward  than  it  was  now. 
But  this  had  gone  by,  and  the  committee  dii 
not  desire  to  interfere  with  the  compieiion  of 
this  railroad.  It  might  be  very  convenient  to 
have  this  railroad  come  here  and  ask  relief,  and 
it  might  be  very  convenient  to  grant  it;  and 
when  two  or  three  of  them  had  got  relief,  the 
remainder  could  ask  it  with  propriety  and  could 
not  be  refused —and  thus  the  entire  right  of  the 
state  to  compel  them  be  frittered  away.  These 
roads  had  abundant  time  to,  fulfil  their  obliga- 
tions to  the  state.  All  of  them,  except  the  Erie, 
were  completed.  They  had  nothing  to  do  but 
to  go  on  and  pay.  He  insisted  that  it  was  ground 
for  lelief  that  the  state  had  Hy  a  rival  charter, 
injured  a  company.  He  dissented  entirely  from 
the  doctrine  that  the  legislature  having  gi anted 
a  right,  could  not  grant  a  rival  charter.  That 
was  the  only  way  of  getting  relief  from  a  mono- 
poly. The  people  now  stood  security  for  these 
loans.  Their  rights  should  be  strictly  enforced, 
not  compounded  or  frittered  away  by  the  legis- 
lature. He  did  not  believe  that  any  one  of  these 
companies  tint  was  really  determined  to  pay, 
had  not  abundant  time  to  do  so,  if  they  would 
be  faithful  and  honest.  He  wanted  to  test  their 
honesty  and  fidelity  by  this  section.  He  did  not 
desire  that  they  should  hope  to  come  here  and 
persuade  such  conscientious  and  liberal  gentle- 
men as  his  lriend  from  Ontario,  by  a  cock  and 
bull  story,  that  it  was  right  to  extend  these 
credits.  As  to  this  Ithaca  and  Owego  road,  he 
was  glad  it  was  gone — glad  it  was  sold — that  it 
brought  something  into  the  treasury — that  we 
might  know  the  end  of  it.  He  did  not  want  to 
deal  with  them  as  if  we  supposed  they  were  sol- 
vent, when  we  doubted  it.  If  solvent,  let  them 
pay. 

Mr.  CHATFIELD  opposed  the  amendment. 
If  any  portion  of  it  was  adopted,  he  hoped  it 
would  only  be  to  strike  out  the  word  *  'deferred." 
In  reply  to  Mr.  JoRrAN,  Mr.  C.  said  he  regard- 
ed this  section  as  an  evidence  of  returning  sani- 
ty, and  that  the  day  of  madness  had  gone  by. — 
He  had  the  honor  of  a  seat  in  the  assembly 
when  this  madness  was  at  its  height.  At  that 
time  but  two  instances  had  occurred  in  which 
the  credit  of  the  state  had  been  loaned  to  corpo- 
rations.  These  were  the  Hudson  and  Delaware 
canal  and  the  Erie  railroad  loan — but  these 
were  sane  and  safe  lo^ns  compared  with  those 
of  1840  and  1841.  He  looked  back  now  with 
astonishment  at  those  periods  when  thes-e  lob- 
bies and  even  this  hall  was  thronged  with  cor- 
morants, asking  the  legislature  to  give  them 
leave  to  thrust  their  hands  up  to  the  elbows  into 
the  public  treasury.  And  he  remembered  very 
well>  when  large  promises  were  made  of  ample 
security  to  the  state,  that  he  took  occasion  to 
say  that  this  security  was  about  as  good  as  a 
hat  full  of  November  fog.  The  people  of  his 
county,  at  the  time,  deprecated  these  loans  as 
the  worst  of  all  the  bad  legislation  of  that  peri- 
od— and  he  had  no  doubt  that  they  expected  and 
demanded  that  we  should  interpose  some  barrier 
between  them  and  the  legislature  on  this  sub- 
ject. These  railroads,  as  Mr.  Hoffman  had 
said,  had  ample  time  to  conclude  whether  they 
could  or  would  pay,  or  when  pay  day  came  sur. 
render  their  roads.  He  enumerated  and  named 
tfee  several  roads  that  had  loans  of  the  sta  e 


credit.  The  Hudson  and  Berkshire  had  19  yeari 
to  pay  j  and  long  before  that  time  the  name  of 
the  H.  and  B.  railroad  would  scarcely  be  known. 
Long  before  that,  it  would  have  passed  to  the 
tomb  of  the  Capuiets.  If  it  did  not  pay  its  sink- 
ing  fund,  he  hoped  the  state  would  save  what  it 
could.  The  sooner  these  railroads  were  sold, 
when  they  stopped  paying  interest,  the  better 
for  the  state  and  the  stockholders.  He  did  not 
believe  the  sale  of  the  Ithaca  and  Owego  was 
injurious  to  the  company  itself.  He  had  not 
that  entire  confidence  in  the  legislature  that 
others  seemed  to  have  in  these  matters.  He  had 
seen  too  much  of  it.  The  legislature  seemed  to 
have  lost  its  common  sense  and  to  have  yielded 
to  the  importunities  of  localities  and  corpora- 
tions, to  the  great  injury  of  the  state.  He  would 
say  to  these  companies,  prepare  to  pay  at  the 
day.  If  you  cannot,  don't  expect  to  come  here 
and  by  petition  and  otherwise  prevail  on  the  le- 
gislature to  release  the  debt  and  shift  it  off  upon 
the  people  of  the  state 

Mr.  VAN  SCHOONHOVEN  animadverted 
on  the  morbid  disposition  in  some  quarters  to 
visit  vengeance  on  the  associations  which  the 
state  had  created  and  on  those  which  had  come 
here  asking  the  aid  of  the  state — and  particu- 
larly on  Mr.  Hoffman's  hearty  denunciations 
of  the  legislature,  of  corporations,  and  of  state 
works  in  general,  not  excepting  the  canals,  the 
auction  and  salt  duties  and  steamboat  tax — to 
which  it  was  avowedly  a  pleasure  and  a  luxury 
to  that  gentleman  to  give  a  kick  to  help  them 
down  hill.  It  was  lime,  when  sentiments  so  re- 
pugnant as  these  to  the  general  sentiment  were 
uttered,  for  the  Convention  to  reflect  those  who 
entertained  them  were  safe  counsellors.  Mr.  V. 
S.  went  on  to  insist  that  the  propriety  and  poli- 
cy of  these  rail  roads  and  the  loans  made  to 
them  were  not  now  the  question — and  even 
though  we  might  be  of  opinion  after  the  expe- 
rience we  had  had,  that  these  loans  were  im- 
provident or  unwise,  it  would  only  show  that 
the  anticipations  of  those  who  authorized  them 
were  ill-founded — first  as  the  calculations  made 
by  some  of  the  wisest  and  best  men  in  regard  to 
your  canals  had  proved  erroneous — and  espe- 
cially their  estimates.  Denunciation  and  impu- 
tation were  equally  misapplied  to  those  who  au- 
thorized the  one  or  the  other.  He  held  that  it 
was  proper,  if  the  state  could  aid  these  enter- 
prizes  consistently  with  her  own  interest  that 
she  ought  to  do  it.  Nor  in  principle  was  there 
any  thing  wrong  in  it,  under  proper  guards  and 
restrictions.  He  did  not  stand  up  to  advocate 
loans  of  the  state  credit  as  it  had  been  loaned 
heretofore.  He  only  desired  to  protest  against 
the  denunciations  heaped  upon  those,  who  from 
honest  though  perhaps  mistaken  views,  author- 
ized these  loans.  It  seemed  to  afford  the  gen- 
tleman from  Herkimer  peculiar  gratification 
that  the  Ithaca  und  Owego  rail-road  was 
wound  up,  because  it  enabled  to  see  where  we 
stood — and  yet  we  found,  that  if  we  had  given 
the  company  a  little  indulgence,  instead  of  sac- 
rificing nearly  the  entire  loan  and  the  interest  of 
stockholders,  we  might  have  saved  a  great  deal 
of  money.  This  would  have  been  valuable 
knowledge,  if  we  had  not  known  it  all  before 
the  road  was  sold.  It  taught  us  certainly  that 
nothing  would  more  amuse  thaa  to   compel 
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m  foreclosure  the  moment  a  debt  became 
due,  without  regard  either  to  the  interests 
of  the  state  or  of  the  corporators  of  these 
companies.  This  was  a  rule  which  no  sane 
man  could  impose  upon  himself  in  his  private 
dealings.  Under  such  a  rule  as  this  a  company 
having  a  loan  of  the  state  credit  that  might  de- 
sire to  expend  money  on  and  improve  the  prop- 
erty mortgaged  to  the  state,  could  not  do  so — 
the  rig'd  enforcement  of  payment  by  the  day, 
whether  the  state  wanted  its  money  or  not, 
would  be  the  only  alternative.  He  cited  the 
case  of  a  railroad  which  last  year  applied  for 
leave  to  pay  in  the  money  borrowed  and  leave 
was  refused,  merely  because  the  state  could 
make  more  by  compelling  the  company  to  hold 
on.  So  long  as  a  company  was  solvent  j  and 
only  asked  an  extension  from  circumstances  that 
sometimes  embarrassed  the  men  of  the  highest 
credit,  the  legislature  ought  to  be  left  the  dis- 
cretion to  extend  the  time  of  payment,  if  the 
interest  of  the  state  would  not  be  jeoparded, 
and  those  of  stockholders  might  be  promoted  by 
it,  or  they  saved  from  making  sacrifices.  This 
was  the  substance  of  the  amendment,  and  it 
could  by  no  torturing  be  made  to  have  a  tenden- 
cy to  encourage  u  cormorants  "  or  "  foragers  " 
to  depredate  on  the  public  -reasury.  The  whole 
idea  of  this  section  was  a  distrust  of  the  legisla- 
ture or  the  Executive,  which  for  one  he  did  not 
feel — and  there  was  scarcly  a  governor  of  recent 
date,  that  had  not  signed  some  of  these  bills, 
with  the  exception  of  the  present  governor. 

Mr.  WORDEN  said  the  present  Governor  in- 
troduced the  bill  to  loan  the  credit  of  the  state 
to  the  Delaware  and  Hudson  canal  company. 

Mr.  VAN  SCHOONHOVEN  was  aware  that 
he  had  advocated  the  doctrine  denounced  here 
with  all  sorts  of  epithets,  when  enterta.ned  and 
acted  on  by  legislators — as  if  epithet  and  de- 
nunciation was  to  carry  through  this  section. 
He  trusted  the  entire  section  would  be  struck 
out — and  because  it  enforced  that  course  upon 
the  legislature  which  circumstances  might  make 
utterly  suicidal.  But  at  all  events,  he  hoped 
the  amendment  proposed  by  Mr.  JORDAN 
would  prevail. 

Mr.  HAWLEY  said  he  was  opposed  to  the 
whole  section,  though  as  proposed  to  be  amend- 
ed, it  could  not  be  very  mischievous.  He  was 
opposed  utterly  to  depriving  the  legislature  of 
all  power  to  change  the  terms  of  these  loans. — 
He  could  conceive  of  cases  where  the  state  might 
be  a  gainer  by  a  change  of  conditions,  and 
might  lose  every  thing,  if  no  such  power  exist- 
ed in  the  legislature.  As  to  this  loan  to  the 
Ithaca  and  Owego  railroad  Mr.  H,  said  that 
it  was  made  upon  proof  furnished  to  the  then 
and  present  Comptroller  that  $500,000  had  been 
expended  on  the  road.  In  1841  the  company 
failed  to  pay  interest,  and  the  facts  furnished 
a  very  pertinent  illustration  of  such  a  clause  as 
this  in  the  constitution.  The  Comptroller  con- 
sidered himself'boundtoselithe  road  though  the 
law  was  not  mandatory,  and  he  was  authorized 
by  law  to  bid  in  for  thestate.  He  advertized  the 
roal  for  sale  here  at  the  capital.  At  the  time 
appointed,  Messrs.  Yates  and  Mclntyre,  who 
Were  present  asked  an  adjournment  of  the  sale 
to  allow  them  to  make  examination*  into  the 
condition  of  the  road.  He  was  informed  that  there 


were  persons  prepent'who  had  come  prepared 
to  bid  up  to  a  certain  amount — having  previous- 
ly made  their  examinations,  and  satisfied  fhem- 
selved  that  the  iron  on  the  road  was  worth  a 
good  deal  for  other  than  railroad  purposes.  But 
the  sale  was  postponed,  under  a  distinct  declara- 
tion by  the  Comptroller  that  he  should  not  bid 
on  the  road  in  behalf  of  the  state.  When  the 
time  came  round,  Yates  and  Mclntyre  bid  off 
the  road  for  $4,500,  without  competition — a  sum 
about  half  that  paid  by  the  company  for  the* 
transportation  oC  the  iron  from  tide  water  to 
Ithaca.  At  the  recent  session  of  the  legislature 
a  bill  was  introduced  to  charter  this  old  compa- 
ny under  a  new  name,  with  a  capital  of  $150,- 
000.  But  the  legislature  reduced  the  capital 
to  $18,000  because  the  purchasers  did  not  choose 
to  show  that  the  road  had  been  actually  sacrifi- 
ced by  the  sale.  But  last  winter  they  were  here 
again,  and  the  charter  was  renewed  in  such 
form  as  to  give  them  a  capital  of  $500,000.  He 
believed  from  these  facts  that  the  interest  of  the 
state  had  been  sacrificed  by  the  sale  of  that  road 
— and  that  precisely  the  same  results  might  be 
looked  for  in  case  the  legislature  was  to  be  re- 
stricted, as  proposed  by  this  section  to  a  per- 
emptory sale  of  roads,  that  from  temporary  em- 
barrassments might  be  unable  to*  meet  their  en- 
gagements by  the  day. 

Mr.  HOFFMAN  said  he  did  not  know  what 
the  proof  was  that  half  a  million  had  been  ex- 
pended on  this  Ithaca  and  Owego  railroad.    But 
he  had  once  had  the   pleasure  of  seeing  it,  and 
he  could  say  that  it  was  a  very  light  rail  indeed 
—and  the  quality  was  at  least  as  bad   as  the 
quantity  was  small.     Nor  had   he  the  least  rea- 
son to  suspect  that  a  single  dollar  of  the  avails 
of  the  state  stock  ever  got  into  the  road  in  the 
shape  of  repairs.     It  needed  at  least  $300,000  of 
repairs,   when  the  state  loan  was  made.     The 
road  had  no  doubt  been  wearing  out  ever  since, 
and  the  purchasers,  on   the  usual  principles  of 
relief  laws  would  be  entitled  to  get  back  the  mo- 
ney they  paid  for  it.     He  believed  the  company 
did  purchase  engines   and  cars   with  some  part 
of  the  state  loan;  but  these  being  moveables  and 
not  fixtures,  the   purchasers  had  to  pay  $13,000 
more  for  these-     He  never  thought  the  interests 
of  the  state  had  been  sacrificed  by  this  sale.    It 
would  have  been  a  misfortune  if  the  state,  had 
bought  it — for  the  state  would  have  been  obliged 
to  keep  it  in  good  operative  condition,  and  to  do 
this  would  have  required  all  of  $300,000.    It 
was  true,  the  Comptroller  did  say  that  he  should 
bid  in  the  road.    He  would  have  been  insane  if 
he  had  said  any  thing  else— to  say  nothing  of 
the  morality  of  concealing  from  bidders  what 
the  real  intent  of  the  public  officer  was.    Mr. 
H. confessed  that  among  the  last  acts  of  his  ofliciai 
life,  he  had  signed  a  report  in  favor  of  a  ship 
canal  from  Oswego  to  the  Hudson,  as  against  a 
canal  eight  feet  by  eighty.     But  he  characteriz- 
ed as  unfair,  if  not  worse,  in  Mr.  Archer,  in 
reading  from  that  report  to  conceal  the  scheme 
contemplated  no  debt.     His  views  were  still  the 
same  on  the  subject  of  public  debt.    The  trea- 
sury had  been  largely  foraged  on  by  these  rail- 
road  loans,  and  he  could  not  believe  that  this 
had  all  been  done  through  the  honest  mistakes 
of  those  who  applied  for  them— and  he  insisted 
that  if  the  legislature  was  so  liable  to  be  im. 
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posed  upon  as  it  had  been,  it  was  time  the 
people  were  protected  against  the  consequences 
of  such  mistakes.  He  had  never  objected  to 
any  of  these  rail-roads  or  canals.  What  he  ob- 
jected to  was  that  the  state  should  be  made  debt- 
or, on  the  credit  system,  for  making  them — that 
the  whole  people  should  be  sold  into  bondage  to 
the  fund  mongers  to  carry  on  these  projects. 
And  he  averred  that  it  was  only  in  cases  where 
a  rail-road  project  was  doubtful  that  the  state 
had  been  drawn  into  it  to  give  it  credit  and  coun- 
tenance. He  objected  to  none  of  these  canals 
or  rail-roads.  Go  on  with  them — but  get  the 
means  in  some  other  manner  than  by  bringing 
the  people  in  debt,  and  withering  and  blighting 
their  industry.  He  insisted  that  the  true  policy 
was  to  give  these  companies  due  notice  that 
they  must  pay — that  they  might  prepare  in  time 
for  it.  If  they  did  not,  the  state  would  operate 
severely,  and  should  so  operate. 


Mr.  F.  F.  BACKUS  moved  to  amend  the  sec- 
tion so  that  it  should  read  -as  follows:— [The 
amendments  in  brackets.! 

"  The  cmiir.s  cf  tr.e  sir»:e  agaiim  any  incorporated 
company  [or  individuals]  to  pay  the  interest  and  re- 
deem the  principal  of  the  stock  of  the  state  loaned  or 
advanced  to  such  company  [or  of  the  interest  or  prin- 
cipal on  moneys  loaned  to  such  individualsj  shall  le 
fairly  and  duly  enforced,  and  n<»t  deferred,  released  or 
compromised,  and  the  moneys  arising  from  *  nch  claims 
shall  be  set  apart  and  applied  as  part  of  the  sinking 
provided  in  the  fourth  section  of  this  artic  e,  fand  in 
the  case  ol  individuals  be  credited  to  the  several  funds 
respectively  from  which  the  money  was  loaiied.J 

Mr.  VAN  SCHOONHOVEN  replied  briefly 
to  Mr.  Hoffman,  when 

The  committee  rose  and  reported,  and  the 
Convention  adjourned  to  8  1-2  o'clock  on  Monday 
morning. 


MONDAY,  SEPTEMBER  14. 


Prayer  by  the  Rev.  Dr.  Welch. 

Mr.  BAKER  called  for  the  consideration  of 
his  resolution  laid  on  the  table  on  Friday, 
and  modified  it  by  striking  out  16th  and  insert- 
ing 22d  inst.,  as  the  day  on  which  he  proposes 
that  the  standing  committees  shall  be  required 
to  report. 

Mr.  TOWNSEND  desired  to  know  what  com- 
miltees  had  not  reported. 

The  PRESIDENT  said  he  was  unadvised  on 
that  subject. 

Mr.  TOWNSEND  had  no  objection  to  the  re- 
solution. On  the  contrary  it  might  with  propri- 
ety have  been  offered  before  this.  He  mention- 
ed several  subjects  on  which  it  wa*  desirable  to 
have  reports. 

Mr.  HOFFMAN  made  some  explanations. 
He  said  the  Convention  had  denied  to  the  com- 
mittees  power  to  make  written  reports,  and 
therefore  they  might  find  it  difficult  to  comply 
with  the  resolution  where  they  were  equally  di- 
vided, or  where  they  thought  it  inexpedient  to 
propose  an  article. 

Mr.  PATTERSON  said  it  was  due  to  the 
Convention  that  the  committees  should  report, 
and  it  was  no  good  answer  to  say  that  they 
could  not  report  consistently  in  favor  of  a  pro- 
position. If  any  subject  was  of  sufficient  im- 
portance to  be  referred,  it  should  be  reported 
upon,  if  it  were  only  to  say  that  it  was  inexpe- 
dient to  make  any  constitutional  provision  in  re- 
lation it  There  was  the  subject  of  the  inde- 
pendent treasury  for  the  state,  which  the  com- 
mittee should  not  pass  over  in  silence,  and  some 
others  which  had  been  mentioned.  He  hoped 
the  resolution  would  be  passed. 

Mr.  STETSON  said  there  were  important 
questions  before  the  Convention,  and  he  hoped 
the  committees  would  not  be  driven  out  of  this 
house  while  they  were  pending  for  the  purpose 
of  preparing  reports* 

Mr.  K1RKLAND  said  it  was  necessary  that 
the  Convention  should  know  what  subjects  were 
to  be  presented  to  it,  before  the  adjournment, 


1  and  therefore  the  resolution  should  be  adopted. 

The  resolution  was  adopted. 

Mr.  TOWNSEND  offered  the  following  addi- 
tional  section  to  the  financial  article,  and  moved 
its  reference  to  the  committee  of  the  whole  : 

§_.  The  revenues  of  the  state  shall,  after  the  first 
day  of  July,  1847,  be  collected  in  gold  and  silver  coin, 
or  in  such  cash  evidences  oi  debt  as  aie  secured  by 
the  faith  of  the  state. 

Mr.  HOFFMAN  hoped  the  resolution  would 
not  be  referred,  inasmuch  as  it  had  been  decided 
that  the  committee  should  be  called  upon  to  re- 
port,  and  report  without  giving  their  reasons.— 
Besides,  if  the  state  would  give  banks  authori- 
ty  to  issue  rags,  it  ought  to  take  them. 

Mr.  TOWNSEND  called  for  the  read:ng  of 
the  section,  as  he  was  quite  sure  the  gentleman 
from  Herkimer  had  mU understood  it.  The  ob- 
ject of  his  resolution  was  to  give  preference  for 
cash  evidences  of  debt.  He  thought  it  must  be 
obviously  proper,  and  he  hoped  it  would  be  re- 
ferred. Its  object  was  to  save  the  slate  from 
the  mortification  of  a  suspension  of  specie  pay- 
ments.  In  1837  the  state  had  to  pay  $60,000  to 
make  up  the  deficiency  caused  by  the  deprecia- 
tion of  the  currency  issued  by  the  trustees  of 
the  state.  He  would  have  all  taxes  collected  in 
pold  or  silver,  or  such  cash  evidences  of  debt  as 
the  faith  of  the  state  was  pledged  to  redeem. 

Mr.  SHEPARD  understood  that  the  proposi- 
tion of  his  colleague  had  been  long  since  re- 
ferred to  a  committee.  He  proceedei  to  say 
that  there  were  important  considerations  for  the 
divorce  of  banks  from  the  state,  and  he  hoped 
the  proposition  would  be  postponed  untl  the 
Convention  should  act  upon  the  Article  on  cur- 
rency and  banking,  when  the  discussion  would 
be  natural  and  necessary. 

Mr.  TOWNSEND  said  his  colleague  had  evi- 
denlly  misunderstood  the  resolution,  he  there- 
fore  would  lay  it  on  the  table  that  gentlemen 
might  make  themselves  acquainted  with  it.  He 
also  moved  Uutt  it  be  printed.    Agreed  to      . 
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CANAL  FINANCES,  &c. 
The  Convention  again  went  into  committee  of 
the  wholr  on  the  report  of  committee  No.  3,  Mr. 
W.  Taylor  in  the  chair. 

The  question  pending  was  that  under  conside- 
ration at  the  adjournment  on  Saturday. 

Mr.  CHAMBERLAIN  rose,  and  after  some 
remarks  on  the  vast  importance  of  the  subject 
uu  ler  consideration,  turned  to  an  assertion  made 
by  the  gentleman  from  Herkimer  (Mr.  Hoff- 
man) on  Friday  and  Saturday  respecting  the 
amount  of  expense  that  would  be  incurred  in 
the  completion  of  the  Genesee  Valley  canal. 
On  Friday  that  gentleman  said  it  would  cost 
$1,800,000,  and  on  Saturday  he  said  it  would 
cost  $3000,000.  That  the  effect  of  this  statement 
miy;ht  not  operate  to  the  injury  of  that  work,  he 
referred  to  documentary  evidence,  quoting  the 
report  of  the  Canal  Commissioners  in  1S44,  to 
show  that  the  cost  of  completion  was  put  down  at 
$1,414,869  81,  estimated  at  prices  from  15  to 
20  per  cent,  higher  than  would  now  be  required. 
He  doubted  not  it  could  be  completed  for  less 
than  $1,000,000,  and  ihat  it  would  be  one  of  the 
most  productive  works  in  the  state. 

Mr.  ANGEL  said  he  felt  the  weight  of  the 
responsibility  resting  upon  him  most  sensibly. 
The  duty  1  owe  my  constituents  (said  he),  im- 
pels me  to  exert  the  feeble  faculties  I  possess, 
to  avert  the  frightful  danger  that  threatens  them. 
With  them,  sir,  this  is  a  question  <  f  life  and 
death;  it  is  a  question  upon  the  issue  of  which 
their  dearest  hopes  are  suspended;  if  the  pro- 
position offered  by  the  gentleman  from  Herki- 
mer is  engrafted  into  the  constitution,  their  hopes 
will  wither  and  die.  None  but  those  who  suf- 
fer the  miseries  we  endure,  can  realize  them  or 
fully  sympathize  with  us.  We  have  often  im- 
plored relief  from  the  legislature —  we  have  re- 
presented our  grievances  and  our  afflictions  to 
that  body — but  owing  to  the  unfavorable  state  of 
the  finances,  we  have  found  no  relief.  We  have 
cherished  the  hope  that  with  the  return  of  pros- 
perity, the  wisdom  and  justice  of  the  legislature 
would  promptly  and  frankly  grant  the  relief  we 
desire.  The  proposition  b-fore  us,  and  which 
we  are  now  considering,  is  designed  to  tie  up 
the  hands  of  the  legislature,  and  deprive  it  of 
the  power  to  giant  relief.  It  seems  to  me  that 
there  is  no  existing  necessity  for  the  rigid  rule 
and  iron  rigor  that  is  proposed  to  be  adopted. — 
The  entire  debt  of  the  state  according  to  the 
documents  furnished  us  by  the  Comptroller,  is 
$22,234,083  78.  It  is  represented  by  the  gen- 
tleman from  Herkimer  (Mr.  Hoffman),  to  be 
$23,401,663.  It  appears  by  the  Comptroller's 
report,  that  on  the  first  day  of  June  last,  there 
were  funds  in  his  hands  applicable  to  the  pay- 
ment of  the  debt  to  the  amount  of  $1,291,514  17. 
I  arrived  at  the  amount  of  the  public  debt  by 
deducting  the  contingent  debt,  as  it  is  called, 
from  the  gross  sum  of  all  the  debts  and  liabili- 
ties of  the  state,  as  stated  in  table  A,  in  the 
Comptroller's  report  to  this  Convention  of  the 
7th  of  July  last.  The  gentleman  from  Herki- 
mer took  the  amount  from  another  table  in  the 
same  document,  but  I  understand  him,  that  he 
made  no  allowance  for  the  sum  of  $1,291,514, 
Which  the  Comptroller  reported  as  funds  on 
band,  applicable  to  the  payment  of  the  debt. — 
The  contingent  4©bt  of  the  stated  $1,713,000. 


This  debt  arose  from  the  loan  of  the  credit  of 
the  state  for  the  benefit  of  the  Delaware   and 
Hudson  canal,  and  for  certain  rail  road  compa- 
nies,* ail  of  which  continue  to  pay  the  interest  on 
the  loans,   and  I  am  informed   that  the   compa- 
nies are  all  sound  and  solvent,    with  one  or  two 
exceptions.     The  gentleman  from  Herkimer  as- 
serts that  the  state  will  lose  $300,000  by  the  an- 
ticipated   failure   of  some  of  those  companies, 
which  assertion  is  disputed  by  other  gentlemen- 
For  myself  I  can   say  nothing  of  their  solvency 
or  insolvency,  having  no  knowledge  on  the  sub- 
ject.    The  difference   between  myself  and   the 
gentleman  in  regard  to  the  amount   of  the  debt 
is  not  very  essential.  Call  it  $22,500,000  or  $3,- 
000,000  or  $3,400,000,   and  the  difference   is  so 
small  that  we  need  have  no  bickering   about  it. 
The  interest  on  the  debt,  as  I  have  calculated  it, 
is    $1,223,974  60  annually      This   inierest   we 
must  pay  as  it  falls  due.     It  is  true  and  beyond 
all  doubt   that  this   is  a  serious  concern.     It  is 
not  to  be  wondered  at,   that  the  people   should 
hesitate  to  incur  further  indebtedness  with  such 
an  amount  of  debt   already   contracted   staring 
them  in  the  face;  but,   sir,  when  you   compare 
the  debt  with  the  resources   and  ability  of  the 
state  to  pay  it,  it  dwindles  down  and  is  stripped  of 
of  its  alarming  features.  Sir,  I  am  not  the  friend  of 
a  public  debt  or  of  a  rotten  funding  system,  as  the 
gentleman   from   Herkimer   is    pleased  to  style 
our    present   financial   condition.     I  was  never 
the  friend  of  unnecessary   taxation.     I  always 
abhored  it,  knowing  that  taxes,  direct  or  indi- 
rect, with  their  leaden  weight,  always  find  their 
way  to,  and  settle  down  upon,  the  hand  of  la- 
bor.    When  we  take  into  consideration  our  con- 
dition  as  it  really  and  naturally  is,  I    would  en- 
quire  what  necessity  exists  for  conjuring  up  im- 
aginary bankruptcy,  and   holding  out  frightful 
bugbears   and   hydras,   in  regard   to  the    state 
debt?    Sir,  it  can  be  paid  with   ease  and  with- 
out a  resort  to  taxation.     I  am  aware  that  it  is 
a  bad  thing  to  be  in  debt,  and    the  fact  that  the 
state  owes  over  $22,000,000,  does  not,   in   my 
humble  opinion,  justify   any  man  in  enlarging 
and  magnifying  it,  and  frightening  people  out  of 
their  wits  about  it.     My  friend  from  Herkimer 
has   been  many  long  years   brooding  over  the 
dark  side  of  this  picture  ;  he  has  been  employed 
in  calculating   and  compounding  interest,  and 
footing  up  millions  ;  he   has  wandered  so  long 
among  the  mysteries  of  the   Comptroller's  re- 
ports, he  has   lost  his  balance,  frightened  him- 
self,   and   now   comes   here  to  frighten    others. 
Every  thing  appears  dark  and  sombre  to  him. 
Sir,  a  few  days  ago,  when  we  were  considering 
'he  question  whether  we  would  first  take  up  the 
judiciary  or  finance  report,  the  gentleman  came 
jut  with  a  solemn  speech,  fitted    to  a   funeral ; 
tie  told  us  that  this  subject  of  finance  would  not 
be   exciting  ;  that  it  would  elicit  feelings  of  a 
far  different  cast ;  that  we  should  come  ~to  this 
discussion,  with  heartfelt  grief;  that  we  should 
sit  down  to  it  in  sorrow,  and  that  the  direful 
condition  ot  the  state  would  fill  our  hearts  with 
a  solemn  gloom.     Sir,  so  sad  were  the  views  he 
presented  and  so  doleful  was  his  tone,  that  I  aL 
most  expected  to   hear  him  move  a  resolution 
that  the  Convention  set  apart  a  day  for  humili- 
ation, fasting  and  prayer.    His  strong  aversion 
to  being  in  debt,  and  his  dislike  of  those  who  run 
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into  debt  and  do  not  pay,  has  given  him  the 
spleen  again-tall  indebtedness,  and  led  his  judg- 
ment astray.  Sir,  I  desire  to  invite  the  atten- 
tion of  the  house  to  that  side  of  the  picture 
which  the  gentleman  from  Herkimer  has  kept 
cut  of  view.  Who  are  we  ?  We  are  now  near- 
ly or  quite  three  millions  of  people  ;  we  inhabit 
a  state  unparalleled  in  resources  ;  we  have  a 
healthy  climate,  a  productive  soil,  and  our  loca- 
tion and  facilities  fur  trade,  commerce  and  man- 
ufactures is  not  surpassed  by  any  region  on  the 
globe  ;  who,  if  he  owned  the  state  of  New  York, 
would  exchange  it  for  the  best  other  territory 
double  in  extent  that  could  be  selected  on  this 
continent  ?  Sir,  there  are  no  two  other  states  in 
this  Union,  possessing  the  intrinsic  value  that 
belongs  to  this  state.  A  document  laid  upon 
our  tables,  from  the  Comptroller's  office,  informs 
*us  of  the  value  of  the  public  property  of  the 
state.  It  consists  of  your  canals,  your  state 
house,  your  state  halls,  your  public  grounds, 
your  lunatic  asylumns,  your  slate  pri- 
sons, your  arsenals,  your  ordnance,  your 
arms  and  munitions  of  war,  and  your  salt 
springs  of  the  aggregate  value  of  $54,340,481. 
In  addition  lo  all  this,  sir,  public  buildings  and 
edifices  abound  throughout  the  state.  Your 
court  houses,  your  jails,  your  churches,  your 
colleges,  your  academies  and  common  school 
houses  are  worth  millions  more.  You  have  a 
common  school  fund  and  literature  fund,  which, 
together,  exceed  two  and  a  half  millions  of 
dollars  ;  and  canals  that  yield  an  annual  reve- 
nue of  $2,700,000.  This  property,  except  the 
canal  revenues,  I  know  cannot  be  disposed  of  to 
pay  the  debt,  but  I  mention  it  to  show  that  it  is 
in  existence,  and  that  we  are  not  liable  lo  be 
taxed  for  such  things.  It  shows  a  flourishing 
and  most  flattering  state  of  prosperity.  The 
private  property  of  the  individual  citizens  and 
corporations  in  the  slate  is  assessed  at  $605,646,- 
095.  This  vast  sum  falls  far  short  of  the  real 
value  of  private  property  in  the  state.  Our  con- 
dition may  be  likened  to  that  of  a  man  having  a 
good  improved  farm,  well  stocked  with  good 
buildings,  well  furnished,  worth  $10000,  him- 
self in  the  vigor  of  manhood,  enjoying  perfect 
health,  and  in  debt  about  $200.  This  being  our 
condition,  what  cause  have  we  for  alarm  ?  In- 
stead of  mourning,  we  ought  to  rejoice  ;  instead 
of  fasting,  we  ought  to  give  thanks.  Thus  sit- 
uated, ought  we  to  refuse  to  complete  our  un- 
finished works?  The  question  is,  whether  we 
are  so  poor,  so  pauperized  and  ground  down 
with  poverty,  that  we  cannot  safely  set  apart 
$4,000,000  or  $5,000,000  of  the  canal  revenues 
to  complete  those  works,  and  give  relief  to  the 
complaining  and  suffering  thousands  whose  con- 
dition so  loudly  demands  it?  My  friend  from 
Herkimer  has  sounded  his  note  of  alarm,  and 
says  that  there  is  no  certainty  that  the  tolls  will 
hold  out  to  pay  the  public  debt ;  that  commerce 
may  be  diverted  from  the  canals,  ajid  we  may 
be  obliged  to  resort  to  direct  taxation  to  pay  the 
debt  ;  fax  and  terror  is  the  burden  of  his  argu- 
ment. His  argument  was  not  addressed  to  the 
whole  man  j  it  went  only  in  search  of  cold- 
hearted,  frozen  avarice.  The  better  and  more 
liberal  feelings  of  the  human  heart  were  not 
addressed  by  it  j  they  were  frightened  into  the 
Hon -performance  of  their  functions,  by  the  ter- 


rors which  accompanied  his  appeal  to  avarice 
I  will  not  accuse  my  friend  of  intentionally  put- 
ting forth  an  argument  designed  to   deceive.     I 
know   him   too   well  to  believe  that   his  honest 
heart  would    have  any  share  in  such  an  under, 
taking.  I  know  that  avarice  will  lie,  will  cheat, 
will  steal,  will  plunder,  rob  and  murder,  and  I 
will  not  be  so  unkind  or  so  unjust  as  to  charge 
him    with  intentionally  invoking   that   infernal 
passion  alone  to  his  aid.    I  have  long,  imimate- 
ly  and  favorably  known   my  friend  from  Herki- 
mer ,•  I  know   his   worth,  and  I  love  him  ;  but 
when  he  yields  to  a  strange  delusion   and  goes 
counter   to   what   appears  to   me  to  be  right,  I 
cannot  go  with  him.     When  he  tells  us  that  the 
tolls  upon  the  canals,  after  a  few  years,  will  di- 
minish, and  that  there  is  such  fearful  danger  of 
their  falling   below  the   sum    necessary  to  pay 
the  public  debt,  can  I  believe  him?    When  he 
tells  us  that  there  is  danger  that  insolvent  Penn- 
sylvania will  construct   canals  and  steal  away 
our  trade  on  the  south,  and  that  the  Welland  ca- 
nal, the  St.  Lawrence  and  theOgdensbursh  rail- 
road will  steal   it  away  on  the  north,  can  I  be- 
lieve that?     When  I  am  tojd  that   the  western 
states  will  find  other  avenues  to  market,  which 
they  will  prefer  to  our  canals,  shall  I  believe 
that?    The  commerce  of  the  upper   lakes   runs 
as  naturally  into  the  Erie  canal,  as  the  Mohawk 
river  runs  into  the  Hudson;  and  it  would  be  as 
difficult  to  divert  the  commerce  of  the  canal,  as 
it  would  be  to  turn  the  Mohawk  into  some  other 
channel.     Sir,  in  proportion  as  the  fertile  lands 
of  the  west  are  brought  under  cultivation,  in 
that  same  proportion  will  the  commerce  of  our 
canals  increase.     The  progress  of  set  lement  in 
the  western  states   is   astonishingly  rapid;  emi- 
grants are  pouring  into  thrm  by  thousands  dai- 
ly. By  a  letter  written  from  Germany,  and  pub- 
lished in  the  Washington  Union,  it  appears  that 
over  200,000  persons  will  emigrate  from  Europe 
to  the  United  States   this   year,-  that  many  of 
them  are  wealthy,  and  will  bring  large  fortunes 
with   them.     These   emigrants  will   pitch  their 
homes  in  the  west.  Another  account,  taken  from 
a  Milwaukie  paper,  states  that  over  1,500  pas- 
sengers arrive  in  the   steamboats   from  the  east 
at  that  place  daily;  that  most  of  them  are  emi- 
grants, seeking  homes  in  Wisconsin.  Wilh  these 
evidences  before  me,    how  can  I  join  with  the 
gentleman  from  Herkimer   in  his  belief?    This 
report,  sir,  takes  from  the  canal  revenues  year- 
ly $2,672,500.     It  fixes  a   fund  of  $1 ,500,000  to 
sink  the  canal  debt;  a  fund  of  $500,000  to  sink 
the  general  fund  debt,  and   applies   $172,070  to 
the  support  of  government.     The  sum  to  be  ta- 
ken frcm  the  tolls  varies  but  little  from  the  nett 
money  from  tolls   for   this   year;  so  that  under 
the  provisions  of  this  report,  it  is  certain  that 
there  is  nothing  to  enable  the  work  to  be  started 
next  year.     If  the  tolls  should  increase  $100,- 

000  or  even  $200,000  next  year,  what  would 
that  increase  perform  of  the  work  necessary  to 
complete  the  canals?  Sir,  it  seems  to  me  idle 
to  talk  of  performing  this  great  work  with  the 
mere  increase  of  tolls.  I  will  refer  my  friend 
from  Herkimer  to  a  case  in  point,  which  he  will 
undoubtedly  acknowledge  as  good  authority,  for 

1  have  often  heard  him  approve  of  it.  He  will 
recollect  that  in  the  spring  of  1845,  the  legisla- 
ture passed  aa  act  appropriating  $197#OQ0  to  tfce 
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public  works,  which  was  sent  to  the  Governor  <»  report  is  adopted,  will  be  payable  for  all  time  to* 


for  his  approval,  and  it  came  back  vetoed,  with 
the  Governor's  reasons  for  the  veto.  If  my  re- 
coilectiofi  serves  me  rightly,  one  of  the  reasons 
assigned  by  the  Governor  was  that  the  sum  was 
too  small  to  be  of  any  practical  benefit 
to  the  work.  I  do  not  pretend  to  quote 
the  Governor's  language  literally,  but  the 
substance  of  it  was  that  the  whole  would 
be  swallowed  up  in  engineering,  and  there 
woulJ  be  nothing  left  to  pay  for  the  other  labor. 
This  proposition  of  the  gentleman  in  effect  sus- 
penJs  the  execution  of  the  public  works  until 
after  the  payment  of  the  public  debt,  or  nearly 
so;  and  this  too  upon  principles  which  he  has 
hitherto  acknowledged  to  be  correct.  There 
seems  to  me  to  be  a  manifest  inconsistency  and 
unfairness  upon  the  face  of  the  proposition. 


corne,by  the  canals  to  the  general  fund,  lam  will- 
ino  that  the  canals  should  fully  reimburse  the 
general  fun  J  lor  every  dollar,  with  iniere*t*,which 
the  general  fund  has  ever  advanced  for  the  ben- 
efit  of  the  canals;  but  I  deny  that  the  canal  fund 
owes  anything  like  $13,451,167  to  the  general 
fund.  The  claim  to  the  extent  insisted  on  is 
unjust  and  unfounded  Sir,  my  friend  from  Her- 
kimer admits  what  is  just  and  right  in  principle, 
that  is,  that  the  canals  should  only  be  laxed 
with  their  cost  of  construction,  superintendence 
and  repairs,  and  that  they  should  in  no  wise  be 
taxed  for  the  support  of  government.  This 
principle  being  admitted,  we  have  only  to  look 
at  the  accounts  between  the  two  funds,  strike 
the  balance,  calculate  the  interest,  and  thus  li- 
quidate the  sum  which  the  canals  fairly  and  ho» 


The  Canal  Fund  Dr.  to  the  General  Fund, 

To  salt  duties,   $2,055,45=?  0$ 


To  auction  duties,  

To  steambont  tax, 

>o  land  sales, • < 

To  deficits  of  lateral  canals, • 
To  direct  tax  of  1842, 


Makin?  a  total  of«»< 

Cinal  Fund  Cr.  by  cash,  • 


Balance,* 


Whilst  it  excites  expectations  and  hopes  that  j  nestly  owe  to  the  general  fund.  These  aecounts, 
the  works  will  be  resumed  at  no  distant  day,  it  as  stated  to  us  by  the  Comptroller,  stand  as  fol* 
reaches  so  far  into  the  treasury  as  to  defeat  those  lows  : 
hopes  and  expectations.  It  would  be  far  more 
in  accordance  with  fair  plain  dealing,  to  un. 
veil  the  design,  and  come  out  openly,  and  de- 
clare in  express  terms,  that  the  further  prosecu- 
tion of  the  public  works  shall  be  suspended  un- 
til the  state  debt  is  paid  and  extinguished.  I  had 
rather  vote  for  such  a  proposiiion  than  the  one 
under  consideration.  The  people  would  then 
know  what  to  depend  on,  and  they- would  be  re- 
lieved from  the  tantalizing  hopes  and  disap- 
pointments with  which  they  have  so  long  been 
harrassed.  Sir,  before  the  public  works  could 
be  completed  upon  the  plan  the  gentleman  from 
Herkimer  proposes,  one  half  the  men  now  alive 
would  be  dead.  The  injustice  of  the  proposi- 
tion is  too  palpable  to  be  denied  ;  the  privations 
fcud  hardships  of  the  people  in  the  south-west- 
ern counties  are  to  be  continued  for  long  years, 
and  perhaps  made  perpetual,  under  a  pretended 
fear  that  at  some  future  day  a  half  mill  or  a 
mill  tax  may  fall  upon  the  properly  of  the  peo- 
ple of  the  state.  It  is  obvious  to  every  intelli- 
gent mind  that  will  take  the  trouble  to  look  in- 
to the  matter,  that  the  unfinished  works  may  be 
completed  out  of  the  canal  revenues,  without 
the  slightest  danger  of  a  compulsory  resort  to 
taxation.  I  put  the  question  to  this  committee, 
will  you  sit  and  look  coldly  on  and  see  the  peo- 
ple of  Allegany  and  Cattaraugus  pine  in  suffer- 
ing and  poverty,  when  they  can  be  relieved 
without  a  call  upon  your  pockets?  Will  you 
for  fear  that  by  some  possibility  you  may  be 
called  upon  at  some  unknown  period  to  disgorge 
a  sixpence  or  a  shilling  out  of  your  abundance, 
tarnish  the  honor  and  violate  the  faith  of  this 
great  state,  with  her  ten  hundred  millions  of 
wea.th,  by  backing  out  of  a  work  of  the  great- 
est public  utility,  which  she  stands  pledged  to 
execute,  and  which  she  has  more  than  half  com- 
pleted? Will  you  bring  such  a  stain  upon  her 
character,  and  leave  a  half  finished,  dilapidated 
canal  to  remain  as  a  monument  of  her  folly  and 
parsimony,  to  be  scoffed  at  by  future  genera- 
tions, and  will  you  do  all  of  this  through  an  un- 
founded fear  of  a  little  contemptible  contingent 
tax  ?  Sir,  the  sum  of  $672,500  proposed  by  this 
report  to  be  perpetually  paid  by  the  canals  into 
general  fund,  is  the  interest  of  $13,451,  167  74, 
which  the  Comptroller  claims  to  be  due  from  the 
canal  fund  to  the  general  fond  •  This  interest,if  this 


••9*,«33  05 
73  509  99 
103  756  18 
1.3:>6,493  88 
230,561  74 

7,491,824  74 
2,137,60-2  73 

5,351,22a  01 

Upon  this  balance  the  Comptroller  compounds 
the  interest  and  swells  the  debt  due  from  the 
canals  to  the  general  fund  to  the  sum  of  $13,- 
451,167.  The  interest  of  this  latter  sum,  at  5 
per  cent.,  is  a  little  over  the  sum  of  $672,500, 
which  this  report  requires  shall  be  forever  paid 
by  the  canals  to  the  general  fund.  From  these 
statements  it  will  be  perceived  upon  what  this 
perpetual  annuity  of  $672,500,  to  be  paid  by  the 
canals  to  the  general  fund,  is  based.  The  claim 
set  up  for  the  general  fund  against  the  canal 
fund  is  more  than  twice  as  larae  as  it  should  be. 
The  salt  duties  from  1803  to  1845  inclusive, 
should  be  charged  to  the  general  fund,  as  prop- 
erly belonging  to  the  canal  fund.  The  steam* 
boat  tax  belonged  to  the  canal  fund;  an4  the 
general  fund,  in  the  charge  for  land  sales  against 
the  canals,  has  included  about  $40,000  which 
were  the  avails  of  the  sale  of  lands  whicn  were 
given  to  the  canal  fund  to  encourage  the  con- 
struction o/  the  canals.  I  insist  that  these  three 
items,  that  is,  the  salt  duties,  the  steamboat 
tax  and  $40,000  of  the  land  sales,  properly  and 
rightfully  belong  to  the  canal  fund,  and  that  the 
general  fund  as  no  claim  whatever  upon  the  ca- 
nals for  them.  This  is  the  history  of  the  salt 
duties: — In  1803  the  legislature  passed  an  act 
levying  a  duty  of  3  cents  per  bushel  on  all  salt 
manufactured  at  the  Onondaga  springs.  This 
duty  was  laid  with  a  view  to  a  revenue  barely 
sufficient  to  indemnify  the  state  against  the  ex- 
penses it  should  incur  in  the  inspection  of  the 
salt  and  regulation  of  the  works.  The  duty  wa» 
continued  down  to  1817,  during  which  time  small 
accidental  surplusses  accrued,  which  were  paid 
into  the  state  treasury.  These  surplusses,  in 
the  aggregate,  amounted  to  something  over 
$40,000.  Down  to  1817,  it  never  entered  into* 
the  imagination  of  any  person  that  the  salt  was 
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taxed  for  the  purpose  of  raising  a  revenue  for 
the  state.  A  tax  for  that  purpose  would  not 
have  been  tolerated  for  an  instant.  The  palpa- 
ble and  glaring  injustice  of  such  a  partial  tax 
would  nave  produced  a  bloody  revolution.  A 
tax  upon  an  indispensable  necessary  of  life,  and 
that  falling  upon  less  than  one-half  of  the  state, 
and  upon  the  less  wealthy  part  of  it,  could  not 
have  been  sustained.  The  people  in  the  eastern 
part  of  the  state  were  wholly  exempt  from  it, 
and  it  was  enthely  paid  by  the  people  of  the 
western  part.  None  of  the  salt  scarcely  came 
east  of  the  central  part  of  the  state  before  the 
construction  of  the  Erie  canal,  and  but  little  has 
passed  to  the  eastern  part  of  the  state  since  the 
canal  was  constructed.  As  an  evidence  that 
but  a  very  trifling  amount  of  Onondaga  salt 
ever  found  its  way  to  tide  water,  I  will 
refer  gentlemen  to  a  document  on  our  ta- 
bles from  the  Comptroller's  office,  by  which 
it  appears  that  within  the  last  three  years,  a 
large  sum  has  been  paid  out  of  the  treasury  in 
the  shape  of  bounties  to  encourage  the  transpor- 
tation of  salt  on  the  canal  from  Onondaga  to 
tide  water.  The  tax  on  the  salt  has  been  al- 
most exclusively  paid  by  the  western  people.  In 
1817  it  became  necessary  to  provide  funds  for 
the  construction  of  the  Erie  canal.  The  canal 
then  as  now  had  its  deadly  enemies  and 
its  friends  were  obliged  to  make  the  best  shifts 
they  could  to  get  on  with  it.  Among  other  ex- 
pedients resorted  to,  the  salt  duty  was  increas- 
ed by  law  to  twelve  and  a  half  cents  on  the  bush- 
el ;  this  increased  duty  was  imposed  expressly 
for  the  benefit  of  the  canal,  and  unequal  and 
burthensome  as  it  was  upon  the  western  people, 
they  consented  to  it  for  the  sake  of  opening  a 
way  to  the  market  foi  their  produce.  Had  they 
been  told  and  made  to  believe  that  this  onerous 
and  unequal  tax  was  intended  for  the  benefit  of 
the  general  fund,  was  to  be  claimed  by  it  and 
was  to  be  a  perpetual  tax  upon  them  and  their 
children,  for  the  support  of  government  forever, 
they  would  have  laid  down  their  lives  before 
they  would  have  submitted  to  it.  No,  sir,  the 
general  fund  has  no  more  right  in  equity  to  the 
avails  of  the  salt  tax  than  the  state  has  to  levy 
a  tax  sufficient  to  defray  one  half  of  the  expen- 
ses of  government  upon  your  single  county  — 
The  avails  of  that  tax,  as  I  have  said,  is  the 
rightful  property  of  the  canal  fund.  The  steam- 
boat tax,  I  am  informed  was  likewise  levied  for 
the  exclusive  benefit  of  the  canal.  I  have  been 
told  by  a  gentleman  lately  a  member  of  the  leg- 
islature, that  the  owners  of  the  steamboats  them- 
selves petitioned  for  the  imposition  of  this  tax, 
and  that  he  had  within  a  very  few  years,  seen 
the  petitions  on  the  files  of  the  assembly  •  that 
the  ground  on  which  thev  desired  the  tax  was 
to  benefit  and  hasten  the  completion  of  the  ca- 
nal, which,  when  done,  would  augment  th°  trav- 
el upon  the  river  to  an  extent  that  would  more 
than  idemnify  the  boat  owners  and  the  public 
for  whatever  taxes  they  might  pay  under  the 
law  imposing  them.  I  have  looked  for  that  peti- 
tion but  have  been  unable  to  find  it.  Now,  sir, 
by  what  authority  the  claim  of  the  general  fund 
to  these  taxes  has  been  instituted,  I  do  not  know; 
there  has  been  no  legislative  action  on  the  sub- 
ject, and  I  am  at  a  loss  where  the  power,  out  of 
the  legislature,  exists  to  transfer  these  taxes 


from  the  fund  to  which  they  rightfully  belonged, 
to  a  fund  havingno  foundation  of  a  claim  to  them? 
It  has  been  done  sir,  by  the  one  man  power  in 
the  comptroller's  office.  I  will  not  use  the 
harsh  and  grating  epithets  that  my  friend 
from  Herkimer  has  used  in  respect  to  other  trans- 
actions; I  will  not  call  this  unauthorized  transfer 
robbery,  theft,  pilfering,  plundering  or  foraging 
the  treasury,  but  I  will  give  it  its  rightful 
name;  it  is  downright  injustice  and  rank  usur- 
pation. Does  the  gentleman  suppose  that  the 
people  of  the  western  part  of  the  stale  are  so 
stupid,  so  void  of  understanding,  and  of  respect 
for  their  rights,  that  they  will  sanction  a  prin- 
ciple like  that  contained  in  this  attempt  to  en- 
slave them  to  the  eastern  part  of  the  state? — 
Does  he  think  that  this  hocus  pocus  way  of  get- 
ting up  a  debt  and  saddling  it  upon  them  for  all 
time  to  come,  will  go  down  with  them  without 
a  manly  struggle  to  resist  it?  The  entire 
tire  amount  of  salt  duties  received  by  the  gene- 
ral fund  and  charged  by  it  to  the  canal  fund,  is 
$3,182,205  39.  The  steamboat  tax  is  $73,509- 
99,  which,  ad'led  to  the  $40,000  improperly 
charged  for  land  sales,  makes  up  a  total  of  $3,- 
295,715  38.  This  sum,  deducted  from  the  bal- 
ance of  principal  claimed  by  the  general  fund, 
$5,354,222  01,  leaves  a  balance  still  in  favor  of 
the  general  fund  of  $2,059,506  38,  This  sum, 
with  the  interest  upon  the  several  advances  from 
time  to  time,  as  they  were  made,  would,  in  my 
opinion,  constitute  the  true  sum  due  from  the 
canal  fund  to  the  general  fund.  The  heavy  ad- 
vances have  been  but  recently  made.  I  have  no 
data  by  which  I  can  calculate  the  interest,  but 
from  the  best  judgment;  that  I  have  been  able 
to  form,  the  most  rigid  compound  rule  of  inte- 
rest would  not  increase  the  debt  to  much  over 
four  millions  of  dollars;  it  might  raise  it  some 
higher,  but  could  not  possibly  raise  it  to  six. — 
I  aver,  sir,  that  the  principle  I  have  laid 
down  in  respect  to  the  salt  tax,  the  steamboat 
tax,  and  the  $40,000  of  land  sales,  is  correct, 
and  would  be  sustained  in  a  court  of  equity.  I 
would  willingly  go  to  the  trial  of  the  question 
before  the  chancellor;  or,  if  possible,  I  would 
willingly  submit  it  to  the  chancery  of  heaven, 
nothing  doubting  but  my  position  would  besus- 
tained.  The  gentleman  has  said  that  Governor 
Clinton,  in  1817,  pledged  his  word  that  the  salt 
and  auction  duties  should  be  restored  to  the  gen- 
eral fund,  and  that  the  canal  board,  in  1843,  had 
given  a  direction  to  that  effect.  The  auction  du- 
ties properly  belong  to  the  general  fund,  and  it 
is  right  and  proper  that  they  should  be  restored; 
but  Governor  Clinton  or  the  canal  beard  had 
no  right  to  make  this  unceremonious  disposition 
of  the  constitu'ional  rights  of  nearly  half  of  the 
people  of  this  state,  in  respect  to  salt  duties.  A 
different  power  fiom  that  which  either  of  them 
possessed  was  necessary  to  give  validity  to  such 
a  promise  or  direction.  The  consent  of  the  peo- 
ple themselves  was  necessary ,  which  consent  they 
have  not  given,  never  would  give,  or  will  give. 
My  fritnd  from  Herkimer  has  had  much  to  say 
about  good  faith.  I  desire  to  see  good  faith  ev- 
ery where  observed.  In  good  faith  we  ought  to 
regard  the  rights  of  every  part  of  the  state  as 
equal,  and  we  should  act  accordingly.  We 
should  proceed  to  our  work  in  honesty  and  sin- 
cerity.   I  4e§ke  to  fcn£w  how  the  general  fund 
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has  accomplished  so  much  as  is  claimed  for  it? 
I  have  heard  much  about  the  general  fund  being 
swallowed  up  and  absorbed  by  the  canals.  1 
believed  there  was  something  in  the  assertion 
until  I  came  here  and  looked  into  it.  It  was 
the  argument  we  used  to  make  against  the  canal 
in  old  times.  1  was  a  buck-tail  and  a  young  man. 
I  heard  my  seniors  talk  it  over,  and  took  tt  for 
true,  as  most  young  men  take  things.  Since  I 
came  here,  I  have  taken  pains  to  go  to  the  re- 
cords, and  search  this  fund  out.  I  began  with  the 
year  1317,  at  the  time  the  public  works  were 
commenced.  I  find  a  statement  of  the  whole 
fund  in  the  Comptroller's  report  of  that  year. 
It  consisted  of  the  following  items: 

Pent  dne  from  Bank  of  the  State, $126,231  46 

Three  per  cent  U  S.  stock, 833,177  33 

6o«  shares  Bank  of  America, <><»,«  too  00 

100           do               Ne  v    York, 60/00  00 

10           do               Albany, 4  >,000  Ou 

6(0           do               Farmers, 30  000  00 

300           do              NY    Mate, If  0,000  00 

1000           do               Manh  ttan 60,000,00 

SoOO           do              Mechanics' &  Farmers'  60,000  00 

2000           do               Middle  I- istrict, £0,000  00 

1000           do              Newburgh, 60,000  00 

52000            do               Tioy, lb, 000  00 

10  0            do               l.ansmgburgh, 6  000  00 

Balance  on  loan  of  1786, 63,ooo  76 

do                179; 600,(00  00 

do                1809 449,076(0 

Loan  to  Niagara  fufferers  and  others, 112,421  75 

Ponds  and  mortgages  for  land  sold, 6-3,031  5j 

260  shares  Inland  lock  Navigation  Co 92,000  00 

600      do      Seneca        do       do            12,50)  00 

Bond  of  Mayor,  A  dermen,  &c.  of  N.  York,  30,000  00 


Total, * $4,470,169  80 

In  addition  to  which  the  state  owned  about 
750,000  acres  of  land,  the  value  of  which  is  not 
stated.  The  same  report  gives  the  amount  of 
the  state  debt  at  that  period  at  $2,905,335  00, 
which  deducted  from  the  amount  of  the  general 
fund,  leaves  $1,575,504  80,  as  the  amount  of  the 
fund  over  the  debt  of  the  state.  This  million 
and  a  naif  and  the  780,000  acres  of  land  consti- 
tuted the  entire  fund  in  1817  ;  considerable  of 
the  fund  was  unavailable  ;  the  stock  in  the  lock 
navigation  companies  was  good  for  nothing. — 
The  Middle  District  bank  failed,  and  that  stock 
was  lost,  and  large  donations  were  made  from 
lime  to  time  to  the  school  fund  of  lands,  loans, 
&c,  which  were  taken  from  the  general  fund. 
The  Comptroller  reports  to  us  that  since  1817, 
there  has  been  paid  out  of  the  treasury  and  for 
special  appropriations,  the  sum  of  $15,931,706 
41.  No  part  of  this  vast  sum  was  paid  for  the 
benefit  of  the  canals,  and  still  this  magical  little 
lund  of  less  than  a  million  and  an  half,  in  1817, 
has  contrived  to  pay  out  for  the  support  of  gov- 
ernment,  &c,  the  enormous  sum  of  $15,931,- 
706  41,  and  brine:  the  canals  in  debt  to  the  a- 
mount  of  $13,451,167  74:  making  a  total  of 
$29,382,874  15.  The  facts  and  figures  show 
this  state  of  things  in  regard  to  the  general  fund. 
I  have  endeavored  to  ascertain  from  what  sour- 
ces the  general  fund  has  been  replenished  since 
1817,  to  enable  it  to  disgorge  so  freely.  A  re- 
solution some  time  ago  was  sent  to  the  Comp- 
troller, from  this  Convention,  requiring  him  to 
report  to  us  where  the  general  fund  got  all  this 
money  to  pay  out.  I  am  informed  that  his  re- 
ply to  the  resolution  was  sent  in  a  day  or  two 
ago,  and  that  it  is  now  in  the  hands  of  the  print- 
er.   I  have  not  seen  it,  and  very  much  regret 


that  I  am  deprived  of  the  benefit  of  it  on  thi» 
occasion.     In  searching  for  the  accounts  of  mo- 
neys  paid   into   the  treasury  since  1817,  I  find 
that  the   sum  of  about  $1,399,390  88  was  col- 
lected from  the  half-mill  tax  which  expired  in 
1826;  that  $1,706,233  05  was   collected   under 
the  tax  law  of  1842  ;  that  $115,503  47  was  col- 
lected  under  the  law  of  1844,  imposing  the  one- 
tenth  of  a  mill  tax  j  that  $2,508,346  24  was  re- 
ceived into  the  treasury  from  salt  and  auction 
duties   since    1836.     There   are  some  other  re- 
ceipts which  I  have  not  been  able  to  ascertain, 
but   their   amount   cannot   be   large,   say   they 
might  amount  to  $2,000,000,  and  this  I  think  is 
a  very  liberal  allowance,  and  these  receipts  all 
put  together  amount  to  $8,731,479  64;  and  out 
of  this  sum   the   general    fund  has  paid  in  cold 
cash   for   the   support  of  government,  &c,  the 
sum  of  $15,931,706  41,  and  has  got  the  canal  in 
debt  to  it  $13,451,167  74.    Now,  sir,  this  seems 
strange    to   me;  I  cannot  understand  it ;  I  im- 
pute no  blame  to  any  one  about  this  matter,  but 
I  really  want  to  know  the  manner  of  doing  the 
thing.     When  a  thing  presents  itself  to  me  and 
stands   up    before   me  in  the  light   this   matter 
does,  am  I  not  justified  in  making  the  enquiry, 
how  it  can    be  so  ?     Sir,  if  the  committee   will 
indulge  me  for  a  few  moments,  I  will  say  a  lew 
words  in  regard  to  the  Genesee  Valley  canal. — 
This   work  has  been  made  odious  by  false  and 
vindictive   representations.     Its    enemies  have 
lacked    principle  as  well  as  information  on  the 
subject  of  it.    They  have  acted  as  people  some- 
times aet  who  have  got  a  spleen  against  a  par- 
ticular dog  ;  they  go  into  the  street  and  cry  'mad 
dog.'    Every  thing  that  ignorance  combined  with 
impudence  and  vindictive  feeling  could   invent, 
has  been  said  and  done   to  disparage  that   work 
in  the  legislature.     Its  friends  have  been  charg- 
ed with  fraud  and  corruption    in  getting  the  law 
passed  for  its  construction  and  in  getting  appro- 
priations to  construct  it;  the  country  whe**e  it  is 
locateil  has  been  ridiculed  and  efforts  have  been 
made  to  disgrace   it  and   its   inhabitants.     One 
miserable  driveller  has  gone  into  calculations 
and  pretended  to  show  that  it  would  be  cheap- 
er for  the  state  to  hire  teams  to  do  all  the  carry- 
ing for  that  region  than  to  Complete  the   canal. 
Sir,  I  do  not  desire  to  be   censorious,   but  when 
I  see  what  ought  to  be  senatorial  dignity,  turned 
into  a  low,  sneaking,    lying  species  of  pettifog- 
ging,  I  cannot  refrain  from   rebuking  its  perpe- 
trator.    I  will  now,    sir,  in  my  poor  way,    en- 
deavor to  give  you  a  true  description  of  that  per- 
secuted region.     I  regret  my    want  of  graphic 
power  to  do  it  justice.     The  Genesee  valley  ca- 
nal commences  at  Rochester,   and  terminates  at 
Olean,  with  a  branch   terminating  at  Dansville. 
The  distance  from  Rochester  to   Mount  Morris 
is  thirty-seven  miles,  and  from  Mount  Morris  to 
Dansville  fifteen  miles;  the  distance  from  Mount 
Morris  to  Olean   is  sixty-six  and  a  half  miles, 
making  in  all,  one   hundred  eighteen  and  a  half 
miles.     From  Rochester  to  Dansville   the  canal 
is  completed,  and  is  doing  as  good  a  business  as 
any  of  the  lateral  canals.     From  Mount  Morris 
to  Olean,  it  is  unfinished.     The  state  has   ex- 
pended over  three  and  a  half  millions  of  dollars 
upon  the  work,  and    the  estimates  show   that  it 
will  require   about  $1,300,000   to  complete  the 
unfinished  pnrt.    This  estimate  is  based  upon 
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the  high  prices  at  which  the  work  was  let  in-' 
the  years  1838 — 9.  I  have  no  skill  in  engineer- 
ing,  but  I  believe  that  the  cost  of  the  work  to 
finish  the  canal,  will  fall  far  below  the  estimate. 
Gentlemen  who  are  acquainted  with  the  state  of 
the  unfinished  part  of  the  canal,  and  who  are 
good  judges,  inform  me  that  it  will  not  cost 
over  a  million.  The  canal  from  Mount  Morris 
to  Belfast  in  Allegany  county,  is  located  in  the 
valley  of  the  Genesee  river,  and  from  Belfast  to 
Olean  it  is  located  in  the  valleys  of  Black  creek 
and  Oil  creek.  There  are  no  better  lands  in 
this  state  than  those  forming  the  entire  margin 
ol  the  canal  ;  the  surrounding  country  has  every- 
where  a  good  and  fertile  soil.  The  unfinished  ca- 
.  nal  and  the  desolation  along  its  borders  present  a 
mournful  appearance  that  beggars  description  ; 
you  will  there  find  mound*  of  earth  and  exca- 
vation grown  over  with  grass,  locks  partly  fin- 
ished, piie3  and  acres  of  stone,  decaying  timbers 
and  plank  prepared  for  finishing  the  work  •  you 
will  find  farms  cut  in  two,  the  roads  everywhere 
obstructed  and  in  places  rendered  almost 
impassable  ,•  there  sir,  you  will  see  the  deserted 
shantees  of  the  workmen,  the  forsaken  homes 
of  the  injured  victims  of  a  cruel  disappointment, 
and  you  will  see  those  who  continue  to  reside 
tiie.re  brooding  over  their  hard  fate  ;  and  you 
would  hear  from  them  th*;  anxious  enquiry,  an 
hundred  times  a  day,  is  the  Convention  going  to 
prevent  the  finishing  of  the  canal?  This,  sir, 
is  but  a  faint  description  of  what  exists  along 
the  line  of  the  unfinished  part  of  the  Genesee 
Valley  Canal.  Sir,  I  believe  that  canal  would 
yield  a  handsome  revenue  to  the  state  and  would 
much  more  than  pay  the  interest  of  the  sum  it 
would  cost  to  finish  it  and  keep  it  in  repair. 
There  would  be  no  lack  of  business  on  it.  Al- 
legany, Cafaraugus  and  the  northern  counties 
of  Pennsylvania,  afford  the  greatest  quantity  oi 
pine  timber,  of  the  best  quality  that  can  be 
found  upon  an  equal  extent  in  the  United  States. 
There  is  oak  timber  enough  to  supply  the  de- 
mand for  staves  and  ship  building  for  many 
years.  Were  the  canal  completed,  it  would  ex- 
tend the  navigation  HI  the  junction  of  Potato 
creek,  with  the  Allegany  river,  a  point  not 
twenty  miles  distant  from  the  richest  beds  of 
iron  ore  and  stone  coal  in  the  state  of  Pennsyl- 
vania. These  are  articles  that  are  used.  Coal 
is  now  hauled  by  teams  from  the  beds  near 
Smithport  to.Nunda,  a  distance  of  eighty  or 
ninety  miles.  It  is  preferred  to  any  coal  that 
can  be  procured  by  way  of  the  canal.  Perhaps 
I  may  be  considered  as  visionary,  when  I  say 
that  I  believe  it  would  be  but  a  very  few  years 
if  the  eanal  were  finished,  before  the  navigation 
of  the  Allegany  river  would  be  improved  so  that 
steamboats  would  pass  from  Olean  to  Pittsburg  ; 
could  that  river  be  improved  and  unite  its  navi- 
gation with  the  Erie  Canal,  through  the  valley 
of  the  Genesee,  it  would  afford  a  Hue  of  com- 
munication but  little  inferior,  if  any,  to  that  from 
Eochester  to  Buffalo.  In  1837,  seven  years  af- 
ter the  veto  of  General  Jackson  on  the  Mays- 
vilie  road  bill,  a  survey  was  made  by  order  of 
Congress,  of  the  Allegany  River  from  Potato 
creek,  twenty  miles  above  Oleana  to  Pittsburgh. 
The  survey  was  nftde  by  G.  W.  Hughes,  Civil 
Engineer  for  the  government  of  the  United  States. 
U  resulted  in*  report  fx®m  him  that  the  nj*viga> 


tion  of  the  river  could  be  improved  so  as  to  ad 
mit  steamboats  of  over  a  hundred  tons,  to  ru* 
from  Pittsburg  to  the  mouth  of  Potato  Creek, 
for  a  cost  of  $870,000.  The  Genesee  Valley 
Canal  should  not  be  abandoned.  It  was  one  of 
the  great  avenues  of  communication  that  was 
often  and  earnestly  recommended  by  that  great 
man  whose  masterly  mind  conceived  and  carried 
out  the  construction  of  the  Erie  canal.  Howevef 
much  the  Genesee  Valley  canal  may  be  dis- 
paraged by  our  little  fry  ol  small  lights,  it  can 
boast  of  %he  friendship  and  patronage  of  the 
great  and  lamented  Clinton.  If  the  proposition 
we  are  considering  is  carried,  it  will  operate  as 
an  extinguisher  of  our  hope;  and  we,  poor  out- 
casts of  Allegany  and  Cattaraugus,  must  pine 
away  our  lives  in  poverty  and  obscurity.  We 
have  paid  our  share  of  the  taxes  to  build  a 
splendid  $300,000  palace  fur  your  state  officers; 
we  have  also  paid  our  share  of  the  taxesto  embel- 
ish  and  adorn  your  public  grounds;  to  make  your 
geological  survey;  and  to  build  your  lunatic  asy- 
lums, &c.  When  taxes  are  wanted  we  are  sure  to 
be  remembered ;  the  tax  gatherer  is  as  sure  to  find 
his  way  to  our  humble  cabins  as  he  is  to  find  his 
way  to  the  lordly  mansions  of  the  cities  and 
more  favored  portions  of  the  state.  Would  it 
not  be  good  policy  for  you  to  make  our  canal 
and  improve  our  condition,  so  that  we  may  be 
able  to  lessen  your  burthen  of  taxation,  by  con- 
tributing more  largely  ourselves  to  the  taxes 
that  may  be  required?  In  lieu  of  this,  we  are 
told  that  the  revenues  of  the  state  must  be 
seized  while  they  can  be  got  hold  of,  and  used 
up  instantly  in  the  payment  of  the  state  debt, 
and  that  our  hopeless  condition  is  past  relief. 
Well,  sir,  I  suppose  we  must  grin  and  bear  it. 
Nearly  every  other  part  ol  the  state  has  been 
most  bountifully  provided  for,  and  I  find  that 
modern  morality  teaches  men  that  when  their 
own  ends  are  answered  the  rest  of  mankind  may 
take  care  of  themselves.  Now,  sir,  I  will  tuin 
my  attention  to  the  proposition  I  had  the  honor 
to  submit  to  the  Convention  some  days  ago,  and 
compare  it  with  that  of  the  gentleman  from 
Herkimer.  I  propose,  in  the  first  place, to  abolish 
the  distinction  between  the  general  fund,  and  ca- 
ual  fund  and  get  rid of  the  perplexities  and  finan- 
cial mysteries  that  have  given  us  somuch  trouble. 
I  want  to  see  business  done  in  a  plaia  way,  so 
that  we  can  all  understand  it  without  laborious 
study.  If  my  faculties  were  as  acute  as  those 
of  some  gentlemen,  I  might  enjoy  the  same  fa- 
cility they  do  in  being  able  to  dive  by  intuition 
to  the  bottom  o(  what  appear  to  me  to  be 
deep  and  dark  mysteries.  Sir,  I  am  told  that  the 
very  simple  manner  in  which  our  financial  ac- 
counts are  kept,  constitutes  the  very  reason 
that  prevents  me  from  understanding  them. 
Perhaps  this  may  be  the  case;  for  I  have 
no  exalted  opinion  of  my  capacity;  it  has 
failed  me  so  often  that  I  have  great  rea- 
son to  distrust  it;  but  notwithstanding  the  ex- 
cellent simplicity  which  attends  the  keeping 
of  those  accounts,  I  desire  to  see  that  simplicity 
simplified.  I  propose  to  set  apart  a  sinking  fund 
of  $1,600,000,  which  will  pay  the  interest  and 
reduce  the  principal  of  the  state  debt  in  twenty, 
seven  years  and  sixteen  days  ;  I  have  had  the 
calculation  carefully  made  by  able  experts,  and 
I  c*&  with  confidence  assert  that  the  snjpfi  ^ym^ 
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proposed,  will  extinguish  the  entire  debt,  as  I 
understand  the  debt,  in  the  time  I  have  men- 
tioned. Should  this  proposition  be  adopted,  it 
secures  the  payment  of  the  debt  without  the 
least  danger  of  a  resort  to  taxation.  The  canal 
revenues  now  up  to  nearly  three  millions,  will 
never  fall  below  $1,600,000  ;  and  tax  need  not 
be  dreaded.  That  word  tax  seems  to  have  a 
peculiar  charm  for  my  friend  from  Herkimer  j 
he  is  able  to  make  such  admirable  use  of  it,  he 
ought  to  like  it  j  it  would  spoil  his  trade  if  the 
word  was  struck  out  of  the  language  j  it  is  his 
battering  ram  to  storm  canals,  and  the  most  glo- 
rious bait  to  catch  the  votes  of  the  miserly  and 
avaricious  that  could  be  invented.  With  a  sink- 
ing fund  of  $1,600,000,  we  should  have  a  respec- 
table sum  to  begin  the  completion  of  the  public 
works  with  j  they  could  be  resumed  next  year  ; 
the  increasing  revenues  would  enable  us  to  ex- 
pend a  million  a  year  upon  them  by  1849,  and 
the  Erie  canal  could  be  improved  and  Genesee 
and  Black  river  canals  completed  within  six 
years  or  seven  at  the  fartherest.  A  gentleman 
asks  me,  how  are  we  to  get  on  with  the  support 
of  government  if  you  appropriate  all  your  sur- 
plus tolls  to  the  completion  of  the  works?  The 
half-mill  tax  will  be  continued  ;  every  gentle- 
man that  I  have  conversed  with  in  this  Conven- 
tion has  said  that  he  was  willing  that  tax  should 
be  continued  until  the  works  were  finished  j  but 
all  unite  in  objecting  to  an  additional  tax  ;  there 
will  be  no  necessity  for  an  additional  tax  to  sup- 
port government.  I  will  refer  gentlemen  to  the 
Comptroller's  report  on  that  subject ;  he  says 
the  annual  wants  oi  the  government  are  as  fol- 
lows:— 

For  ordinary  expenses  of  government #300,000  00 

Interest  <  n  railroad  and  tieasury  deutS"««  237,321  76 
For  special  appropriations 160,000  00 


The  salt  and  auction  duties,  he  says,   are 
estimated  at •• 


$ 687,321  76 
•  $150,000  00 


Which  leaves #537,321  76 

Now,  the  debts  are  to  be  assumed  by  the  ca- 
nals,  and  the  treasury  will  be  relieved  from  the 
payment  of  $237,321.76  for  interest  on  the  rail 
road  and  treasury  debt  j  deducting  this  there 
will  remain  but  $300,000.  The  half  mill  tax 
and  other  perquisites  of  the  treasury  will  consi- 
derably overrun  the  $300,000,  so  thut  gentlemen 
may  see  that  the  support  of  government  is  fuJly 
and  fairly  provided  for.  The  gentleman  from 
Herkimer  insists  tha  ithe  comptroller'  sestimates 
in  this  respect  are  entirely  too  low  :  that  sup- 
port of  government  will  calj  for  a  sum  exceed- 
ing his  estimate,  but  I  will  ask  you,  Sir,  who 
ever  knew  our  comptroller  to  err  on  that  side  of 
the  question  ;  the  sum  is  amply  sufficient.  The 
expenses  of  government  may  be  cheapened  ;  it 
is  not  necessary  to  pay  a  $3000  salary  to  get  a 
good  judge  ;  experience  shows  it  is  unnecessary  ; 
you  may  put  a  judgeship  with  a  $1500  salary  in 
the  market,  and  the  best  lawyers  we  have  would 
scramble  for  the  prize,  we  have  seen  it  done 
and  know  it  so  to  be.  Sir,  I  have  not  said  all 
I  could  wish  to  say  on  this  subject,  but  the  state 
of  my  health  admonishes  me  to  proceed  no  fur- 
ther at  present. 

The  question  was  then  taken  on  Mr.  Jordan's 
,«aotio%  aad  the  vote  stood  27  to  27 — no  quorum. 


That  however  being  less  than  a  quorum,  the 
clerk  "told"  the  House,  and  reported  that  a  quo- 
rum was  in  attendance. 

Mr.  HOFFMAN  now  took  the  floor,  and  run 
over  the  cases  of  the  railroads  now  having  loans 
of  the  state  credit,  pointing  to  consequences  of 
adopting  an  amendment  to  meet  this  particular 
case  the  H.  &  B.  road.  The  Long  Island  road 
could  now  pay  very  well ;  but  if  the  state  should 
run  through  a  parallel  road  on  the  main  land, 
they  would  have  an  apology  for  not  paying.  The 
state  had  granted  a  bounty  of  three  millions  for 
the  construction  of  the  Erie  road.  That  would 
in  time  be  connected  with  the  coal  beds  of  Penn- 
sylvania. The  D.  &  H.  canal  company,  under 
such  circumstances,  might  have  a  strong  apolo- 
gy for  saying  you  have  impaired  our  lights  by 
your  bounty  and  we  ought  not  to  pay.  The  Sy- 
racuse and  Auburn  and  the  Auburn  and  Roch- 
ester might  pay  very  well  now  ;  but  if  a  rail 
road  were  authorized  from  Syracuse  to  Roches- 
ter by  the  way  of  the  canal  valley,  of  which 
there  would  scarcely  be  a  doubt,  that  too,  might 
be  made  an  apology  for  asking  not  merely  an 
extension,  but  a  release  of  the  debt.  He  would 
willingly  have  avoided  what  he  had  said  j  but 
he  had  felt  a  strong  desire  that  this  section 
should  be  made  strong — that  these  railroads 
should  pay  whenever  they  could — that  early  no- 
tice should  be  given  to  them,  that  they  might 
prepare  to  do  their  duty.  But  if  it  was  the 
pleasure  of  the  Convention  that  a  mere  indul- 
gent rule  should  be  adopted  in  these  cases,  it 
was  not  his  duty  strongly  to  object  to  it,  after 
stating  clearly  its  probable  result.  His  own 
mind  was  that  the  state  having  loaned  its  credit, 
without  the  hope  of  gain,  it  should  be  treated  as 
honest  men  treat  their  endorsers,  and  that  the 
strictest  rule  should  be  applied.  But  if  the  Con- 
vention  thought  a  more  lax  rule  should  be  adop- 
ted towards  these  railroads,  he  had  nothing  more 
to  say. 

Mr.JORDAN  denied  that  his  proposition  gave 
the  power  to  the  legislature  to  release  any  of 
these  debts.  It  simply  gave  the  power  to  ex- 
tend or  compromise  them  as  might  be  most  con- 
ducive to  the  interests  of  the  state,  not  of  the 
roads.  The  counter  proposition  was  to  sacri- 
fice all  these  concerns  both  to  the  state  and  to 
individuals  concerned— many  of  whom  had  in- 
vested large  sums  in  them.  He  insisted  that  he 
did  not  ask  the  rebate  of  a  single  dollar  of  in- 
terest or  principal.  He  only  asked  that  the  state 
authorities  should  have  power  to  deal  with  these 
roads  as  the  interest  of  the  state  should  require 
— securing  something  when  they  could  instead 
of  going  on  with  a  miser's  grasp  and  a  Shylock 
policy  to  the  Sacrifice  both  of  the  state  and  of 
individual*.  The  case  of  the  Long  Island  rail- 
road, as  put  by  the  gentleman  from  Herkimer, 
he  urged,  was  a  fair  illustration  of  the  harsh- 
ness with  which  such  a  rule  as  this  might  ope- 
rate, and  of  the  policy  of  leaving  it  to  the  legis- 
lature to  defer  payment  or  otherwise  relax  the 
terms,  as  the  interest  of  the  state  might  seem 
to  require,  in  case  that  road,  under  the  effect  of 
a  rival  road  might  find  itself.  He  insisted  too 
that  some  consideration  was  due  to  the  indivi- 
dual  corporators,  who  had  embarked  their  pro- 
perty in  these  enterprises,  from  which  the  public 
at  large  were  largely  benefitted.    For,  like  the 
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old  turnpikes,  these  roads,  though  they  might 
yield  no  return  to  the  stockholders,  they  were 
and  would  be  of  immense  benefit  to  the  public. 
There  certainly  was  nothing  so  very  culpable 
in  a  man's  investing  money  in  these  enterprises, 
that  he  should  be  made  an  object  of  vengeance 
to  f  uch  a  Shy  lock  system  as  this.  Let  him  live 
through  it,  if  he  could.  It  was  enough  to  kill 
him  off  when  he  could  not  pay.  No  sane  man 
having  a  debt  due  him,  would  treat  his  debtor 
in  the  way  that  this  section  proposed  to  treat 
these  railroads.  Better  leave  it  to  the  legisla- 
ture to  defer  or  compromise  these  debts,  if  they 
could  get  more  by  such  a  course  than  by  a  sale 
and  a  sacrifice  of  the  property.  It  would  be 
leaning  backwards,  jumping  from  one  extreme 
to  another— after  the  legislature  had  pursued  the 
course  it  had — after  a  liberal  hand  had  been  ex- 
tended in  aid  of  these  enterprises,  to  turn  round 
now  and  say,  having  got  these  roads  in  their 
possession,  that  without  regard  to  the  interest 
of  the  state,  but  from  a  mere  matter  of  financial 
fancy,  the  very  moment  a  debt  is  due  we  will 
put  in  the  knife  and  cut  them  up  root  and  branch. 
Better  trust  the  representatives  of  the  people  of 
to-morrow  with  the  interests  of  the  people  of 
to-morrow — not  here  assume  to  be  wiser  than 
to-morrow  or  to  protect  posterity  against  them- 
selves. 

Mr.  STETSON  thought  we  had  better  strike 
out  the  section,  than  amend  it  as  proposed — for 
it  would  be  regarded  as  a  constitutional  recom- 
mendation that  there  should  be  a  compromise 
rather  than  enforcement  of  these  claims.  Mr. 
S.  went  on  to  repel  the  imputation  that  he  and 
those  who  opposed  the  amendment  were  to  be 
classed  as  Shylocks  and  misers.  He  showed 
from  the  returns  that  with  the  exception  of  the 
H.  &  B.  rail-road,  all  these  loans  were  to  run 
some  twenty  yeors  and  more. 

Mr.  JORDAN  explained  that  the  loan  to  the 
Hudson  and  Berkshire  was  to  be  repaid  by  in- 
stalment yearly,  and  that  it  had  already  paid 
$20,000  into  its  sinking  fund,  or  reimbursed  that 
much. 

Mr.  STETSON  insisted  that  as  we  proposed 
to  prohibit  all  these  loan?  ior  the  future,  (for 
all  parties  seemed  to  assent  to  that,)  as  impoli- 
tic, consistency  required  that  we  should  be  dili- 
gent  in  collecting  in  these  debts.  To  recom. 
mend  a  compromise  would  be  to  draw  upon  the 
slate  more  oi  this  contingent  debt,  and  to  throw 
further  obstacles  in  the  way  of  the  enlargement 
and  the  completion  of  the  lateral  canals.  Again 
to  refuse  to  grant  these  loans  for  the  future,  and 
yet  to  say  that  those  heretofore  granted  might 
be  compromised  or  deferred  would  be  unjust  to 
the  rail  roads  hereafter  to  be  constructed — and 
Mr.  S,  alluded  to  the  Northern  rail-road  and  to 
that  section  of  the  state,  as  having  a  right  to 
complain  of  such  a  policy.  Mr.  S.  closed  with 
some  general  remarks  on  the  debt  paying  policy 
saying  that  the  feeling  here  was  not  what  he 
could  desire.  He  spoke  of  the  change  in  this 
respect  which  had  taken  place  since  M2,  when 
he  said  no  voice  dare  rise  and  express  opinions 
such  as  we  heard  here.  Men  then  turned  pale 
who  had  been  concerned  in  bringing  the  state 
of  New- York  into  insolvency.  They  trembled 
in  their  shoes.  Not  a  voice  was  raised  against 
the  act  of  ;42,    He  urged  patience  and  m  trial 


of  this  system  as  a  means  of  ensuring  the  en- 
largement, and  scouted  the  dabbling  policy  of 
shaving  off  a  few  dollars  here  and  there  for  that 
purpose. 

Mr.  JORDAN  repelled  the  idea  that  his  pro- 
position held  out  an  invitation  to  the  legislature 
to  compromise,  or  extend  or  release,  any  portion 
of  ihese  claims.  He  supposed  the  case  of  this 
H.  &  B.  road,  which  was  earning  its  $15,000  a 
year,  &nd  paying  its  interest  regularly,  being  by 
flood  or  fire  or  other  accident  compelled  to  ex- 
pend $100,000  in  repairs — that  by  extending  this 
loan,  it  might  be  able  to  raise  the  means  of  ma- 
king repairs,  resuming  operations  and  ultimately 
paying  the  state  its  debt?  His  amendment 
would  permit  this.  The  section  as  it  stood 
would  compel  the  Comptroller  to  sell  it  at  auc- 
tion, for  a  mere  pittance,  for  nobody  would  pay 
it,  and  thus  lose  nearly  all  the  debt  which  a  lit- 
tle indulgence  would  have  saved.  The  policy 
of  this  section  he  had  characterized  as  a  Shy- 
lock  policy,  and  such  it  was,  whatever  of  Shy- 
lockism  might  or  might  not  attach  to  its  advo- 
cates. There  was  no  way  of  accounting  for 
this  tenacity  in  favor  of  this  section,  as  it  stood. 
There  was  an  idol  set  up  here  to  be  worshipped 
— an  idea  that  we  must  sweep  every  thing  off 
and  begin  anew — killing  off  all  the  faults  of  for- 
mer legislatures  by  one  death  stab.  The  debt 
must  be  paid  up  at  once,  though  your  public 
works  perished  and  your  great  canal  was  dried 
up.  He  would  go  with  gentlemen  to  provide  a 
fund  for  the  extinguishment  of  this  debt  gradu- 
ally, and  to  prevent  the  legislature  from  going 
on  with  further  improvements  until  the  means 
should  be  provided;  but  he  would  not  go  with 
them  to  stop  the  works  already  begun  and  on 
which  millions  had  been  expended,  permitting 
them  to  perish  rather  than  extend  a  few  years 
the  final  extinguishment  of  the  state  debt.  But 
he  would  assent  to  no  course  which  should  look 
like  repudiation  or  for  the  postponement  of  a 
dollar  beyond  the  time,  unless  by  the  consent 
and  choice  of  the  public  creditors. 

Mr.  STETSON  replied,  saying  that  he  agreed 
with  the  gentleman,  that  it  was  desirable  to  en- 
large the  Erie  canal,  and  to  do  something  for 
others  as  soon  as  it  might  be  done  wisely  and 
safely.  But  that  this  sinking  fund,  and  to  the 
amount  specified  here,  would  be  agreed  to.  he 
did  not  doubt  at  all.  It  was  the  policy  of  1842, 
and  of  the  explanatory  act  of  1844 — that  the 
debt  should  be  paid  in  22£  years.  The  question 
was  one  of  mere  computation — whether  $1,500,- 
000  annually  would  pay  the  debt  in  that  time. — 
Being  assured  of  that,  he  should  doubt  the  fidel- 
ity of  gentlemen  to  the  public  sentiment,  and  to 
the  act  of  1842,  if  that  sum  should  be  reduced. 
He  expected  to  see  no  democrat  standing  up 
there,  and  seriously  recommending  a  sinking 
fund  that  would  pay  the  debt  in  a  longer  time 
than  224  years. 

Mr.  PATTERSON  said  he  should  be  content 
to  leave  it  to  the  legislature  to  enforce  the  pay- 
ment of  these  debts  when  they  fell  due,  instead 
of  saying  now  twenty  years  in  advance,  that 
unless  they  were  paid  by  the  day,  the  compal 
nies  owing  them  should  be  crushed.  As  to  com- 
promising these  debts,  there  were  two  ways  oi 
doina;  this-^one  was  to  get  all  you  could,  if  yon 
could  not  get  the  whole ;  and  the  other  to  tell 
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these  corporations  that  if  they  did  not  pay  by 
the  day,  they  should  be  sold  under  the  hammer, 
and  that  the  state  would-not  be  a  competitor, 
and  that  persons  who  desired  to  bid  had  only  to 
combine  together  and  take  the  road  at  their  own 
price.  That  was  a  kind  of  compromise  that  he 
would  prevent  if  he  thought  it  necessary  to  in- 
struct the  legislature  on  the  subject.  But  he 
was  opposed  to  the  whole  section.  He  believed 
the  legislature  thought,  when  they  made  these 
loans,  that  the  security  was  ample.  The  loan 
to  the  Troy  and  Schenectady,  for  instance,  was 
not  only  secured  by  a  mortgage  of  the  road,  but 
by  the  bonds  of  the  city  of  Troy. 

Mr.  STETSON  did  not  doubt  the  security. 

Mr.  PATTERSON  thought  the  gentleman  did. 

Mr.  STETSON  said  expressly  that  he  did  not. 

Mr.  PATTERSON  said  he  inferred  as  much 
from  what  the  gentleman  said  of  the  refusal  of 
the  legislature  to  grant  a  bounty  to  the  gentle- 
man's constituents  for  building  the  northern 
railroad  —as  if  the  one  project  was  deserving  of 
more  consideration  than  the  other.  But  be  this 
as  it  might,  the  gentleman's  constituents  had  got 
a  prison  instead  of  a  railroad,  and  it  remained 
to  be  seen  which  was  the  better  investment — 
the  railroad  or  the  state  prison  bounty.  But  the 
gentleman  had  thrown  all  the  blame  of  these 
loans  upon  one  party,  and  as  he  thought  very 
unjustly.  So  in  regard  to  his  imputations  in  re- 
ference to  the  creation  of  state  debt.  If  this 
was  a  sin,  the  gentleman  himself  was  not  free 
from  the  taint.  He  voted  for  the  Black  River 
canal. 

Mr.  STETSON  confessed  that  he  did— and 
added  that  he  had  regretted  it  ever  since. 

Mr.  PATTERSON  .said  he  remembered  that 
it  was  said  at  the  time  that  the  diiference  be- 
tween that  canal  and  some  others,  was  that  the 
Black  River  ran  up  north. 

Mr.  STETSON:  Not  within  one  hundred  and 
fifty  miles  of  me. 

Mr  PATTERSON  intended  to  make  no 
charge  against  any  body.  Here  was  a  debt  in- 
curred, and  whether  properly  or  improperly,  it 
must  be  paid;  but  whether  on  that  particular 
day  or  on  this,  was  a  matter  of  minor  impor- 
tance, so  it  was  paid.  He  went  on  to  argue 
further  against  the  adoption  of  an  iron  rule  here 
which  would  compel  the  sale  of  these  roads,  and 
the  sacrifice  of  the  interest  of  the  state  and  of 
stockholders,  if  the  loans  were  not  paid  by  the 
day.  He  preferred  leaving  it  to  the  legislature 
to  say,  when  the  exigency  should  arise,  what 
would  be  best  for  the  interests  of  the  slate. 

Mr.  RICHMOND  preferred  the  amendment 
to  the  section  as  it  stood;  but  he  believed  it 
would  be  as  well  to  strike  out  the  whole  sec- 
tion. He  did  not  like  the  idea  of  advertizing 
these  rail  roads,  so  long  in  advance  that  they 
need  not  pay  up  punctually;  nor  would  he  bind 
the  legislature  to  enforce  payment  rigidly,  with- 
out regard  to  consequences.  Better  say  nothing 
about  it. 

The  committee  here  rose,  and  the  Conven- 
tion took  a  recess. 

AFTERNOON  SESSION. 
There  appearing  to  be  no  qudlum  in  attend- 
ance. 
Mr.  DANFORTH  moved  to  adjourn  and  call- 


ed the  ayes  and  noes.    There  were  ayes  8,  noes 
50. 

After  waiting  until  4  o'clock,  66  members 
were  obtained. 

THE  FINANCES. 

The  committee  of  the  whole,  Mr.  W.  Taylor 
in  the  chair,  took  up  the  financial  report. 

Mr.  VAN  SCHOONHOVEN  addressed  the 
committee  at  length  in  opposition  to  the  filth 
section  of  the  report. 

Mr.  RICHMOND  continued  the  debate  in  re- 
ply  to  some  of  the  positions  of  Mr.  V.  S.  and* 
Mr.  VAN  SCHOONHOVEN  replied. 

The  amendment  of  Mr.  Jordan  was  negativ- 
ed, 31  to  39. 

The  amendment  of  Mr.  F.  F.  Backus,  apply- 
ing the  section  to  individuals  as  well  as  corpo- 
tions,  now  coming  up.  [See  yesterday's  pro- 
ceedings.] 

Mr.  F.  F.  BACKUS  said  he  had  offered  this 
amendment,  not  because  he  intended  to  vote  for 
the  section  if  amended,  but  because  he  could  not 
consent  to  extend  to  these  companies  a  partial 
rule.  No  fault  had  been  found  with  these  com- 
panies, and  yet  they  were  selected  out  of  the 
whole  class  of  debtors,  and  were  to  be  subjected 
to  this  iron  rule.  Several  millions  of  dollars 
were  owing  the  state  by  individuals,  ant.'  why 
should  they  be  exempted?  These  companies 
had,  it  is  true,  been  found  in  bad  company,  but 
they  had  always  been  found  faithfully  fulfilling 
their  own  obligations.  One  of  them-  the  Del- 
aware and  Hudson  canal  cempany — was  itself  a 
model  for  the  state  in  the  management  of  its 
financial  concerns. 

Mr.  MARVIN  moved  to  strike  out  the  whole 
section.  It  seemed  to  l.im  most  unwise  to  fix 
any  rule  on  this  subject,  which  could  not  be  mo- 
dified by  circumstances  that  might  arise.  It  ap- 
peared to  him  that  some  in  this  Convention  were 
disposed  to  act,  as  if  all  wisdom,  present  and  to 
come,  was  contained  in  this  Convention.  He 
had  no  doubt  that  men  would  be  found  in  future 
legislatures  full  as  wise  as  we  are  ourselves,  and 
he  would  leave  them  free  to  act  as  the  best  in- 
terests of  the  state  at  the  time  might  dictate  — - 
He  examined  the  operation  of  the  section,  and 
showed  its  folly  if  applied  to  the  ordinary  trans- 
actions of  business.  What  man  of  ordinary 
prudence,  who  had  loaned  his  money  on  the  se- 
curity of  landed  estate,  would  be  so  foolish  as 
to  foreclose  his  mortgage,  and  sell  the  farm  at 
half  its  cost,  when  it  would  bring  its  full  value 
six  months  afterwards?  Adopt  this  section,  and 
it  would  be  an  inducement  for  knaves  to  get 
control  of  these  companies,  refuse  to  pay  the 
interest  and  then  the  Comptroller  would  sellout 
the  road,  this  same  combination  being  on  hand 
to  buy  it  for  a  mere  song.  He  would  have  no 
iron  rule  on  the  subject. 

Mr.  HOFFMAN  said  when  the  enemies  of  the 
section  proposed  to  amend,  it  was  time  to  look  af- 
ter  it.  These  corporations  and  corporate  proper* 
ty  seemed  to  have  been  held  as  something  sacred, 
the  artificial  man  that  the  legislature  made  had 
been  constantly  regarded  and  treated  on  a  differ- 
ent principle  from  the  natural  man  that  God  made 
He  had  hoped  that  we  had  got  over  this  partiality 
for  the  crtature.  But  the  state  had  not  loaned 
its  credit  to  these  corporations  for  gain     The 
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*tate  gained  nothing  by  it.  The  fain  was  to  be 
all  on  one  side.  The  state,  according  to  the 
promises  made  when  the  loans  were  asked  for, 
was  to  lose  nothing  by  the  operation,  and  the 
advantage,  if  any.  was  all  on  the  side  of  the 
road.  Not  so  in  the  case  of  loans  between  in- 
dividuals— there  both  parlies  were  the  gainers, 
and  a  different  rule  should  be  applied  to  them. 
But  here  debts  to  the  amount  of  nearly  four 
millions  had  been  saddled  on  the  people  by  the 
bankruptcy  of  the  concerns  that  represented  the 
security  as  ample.  But  again,  we  were  making 
provision  here  for  the  payment  of  this  debt 
which  had  been  saddled  on  the  treasury,  and  for 
the  contingent  debt  which  might  fall  upon  it. 
And  if  we  were  obliged  to  make  provision  for 
the  payment  of  this  contingent  debt,  he  held  that 
it  was  perfectly  right,  and  that  it  could  not  be 
regarded  as  Shylockism  to  say  to  these  compa- 
nies, you  have  got  our  credit,  we  have  got  to 
pay,  and  we  give  you  notice  to  goon  like  honest 
men  and  prepare  to  meet  it  by  the  day.  He  said 
that  in  regard  to  the  Erie  railroad,  which  was 
not  finished,  he  had  no  objection  to  allow  that 
company  time  to  complete  its  road — but  all  the 
rest  being  finished  and  in  operation,  he  would 
retain  the  rule  in  regard  to  them.  He  warned 
the  Convention  that  unless  they  made  provision 
to  coerce  payment  by  these  companies,  whilst 
provision  was  made  for  paying  their  debts,  not 
half  of  it  would  ever  be  paid.  But  the  matter 
being  now  fully  understood,  the  Convention 
would  deal  with  it  as  they  chose.  He  hoped, 
however,  the  section  would  be  retained. 

Mr.  MARVIN  said  he  had  advanced  no  argu- 
ment in  favor  of  releasing,  deferring  or  com- 
promising any  debt  due  from  these  corporations. 
He  only  contended  that  this  should  be  lelt  to  fu- 
ture legislation — that  by  putting  a  fixed,  iron 
rule  in  the  constitution,  you  migh  twork  injury 
to  the*  state  itself.  He  believed  the  interesis  of 
the  state  might  be  trusted  to  its  representatives 
in  the  halls  of  legislation. 

Mr.  RUSSELL  :  Does  not  the  gentleman  so- 
lemny  believe,  that  unless  this  is  fixed  in  the 
constitution,  all  the  companies  will  come  here 
and  get  released  ? 

Mr.  MARVIN  reolied  in  the  negative.  Had 
be  entertained  such  a  sentiment,  he  would  not 
avow  it.  If  he  was  a  member  of  the  legislature 
and  one  of  these  companies  should  come  there 
and  ask  for  an  improper  release  of  its  obliga- 
tions, he  would  stand  up  and  oppose  it.  He  on- 
ly claimed  that  this  should  be  left  to  the  repre- 
sentatives of  the  people.  We  had  always  had 
a  legislature — we  always  wrereto  have  one,  and 
when  »he  day  should  come  that  they  were  not  to 
be  trusted  with  the  interests  of  the  people,  he 
should  cease  to  take  any  interest  in  the  affairs 
of  the  state.  Mr.  M.  did  not  pretend  to  say  but 
what  the  legislature  had  acted  unwisely  at  some 


time.  All  of  us  had  erred  at  some  time.  But 
all  this  might  be  trusted  to  the  corrective  hand 
of  the  people.  The  gentleman  from  Herkimer 
had  given  an  illustration  in  his  own  argument. 
He  had  told  us  that  in  1842  the  state  was  on  the 
verge  of  bankruptcy  on  account  of  extravagant 
expenditures  on  the  canals.  Mr.  M.  would  not 
admit  that  this  was  so.  But  allowing  the  pre- 
mises of  the  gentleman,  still  was  not  there  found 
a  Hercules  on  this  floor,  who  was  able  to  call 
those  around  him  who  had  the  ability  and  who 
did  stop  these  expenditures  short  off?  Mr.  M. 
was  not  spying  whether  the  law  of  that  year 
was  wise  or  not.  It  might  have  been  good  e- 
nough  for  a  short  time,  and  as  such,  might  have 
been  approved  by  the  people.  But  that  the  peo- 
ple had  endorsed  the  views  of  certain  gentlemen 
here  that  the  state  of  New  York  shall  be  put  in- 
to swaddling  clothes,  and  lully-  by-babied  to  sleep 
for  all  time  to  come — that  the  energies  of  this 
great  people  are  to  be  prostrated,  ^nd  the  state 
put  to  sleep  in  the  lap  of  Delilah,  and  her  locks 
and  strength  shorn  off.  He  apprehended  that 
this  could  not  be  done,  though  you  might  by 
compounding  interest  four  times  a  year,  placing 
your  debt  at  the  highest  point  to  begin  with. — 
These  great  works  of  internal  improvement 
would  be  prosecuted  to  completion,  not  in  the 
short  time  originally  intended,  but  in  due  time, 
they  would  be  completed,  do  what  we  would. 
The  people  of  this  slate  never  would  be  content 
to  see  works  on  which  so  much  had  been  expend- 
ed, go  to  ruin  for  want  of  comparatively  small 
expenditure  that  would  be  required  to  do  it, 
and  to  save  the  state  from  reproach  of  having 
begun  what  it  had  not  the  energy  or  enterprise  to 
finish. 

Mr.  F.  F.  BACKUS  in  reply  to  Mr.  Hoff- 
man, said  he  could  see  no  distinction  between 
the  two  classes  of  debts.  All  these  loans  to  the 
companies  had  been  made  in  pursuance  of  spe- 
cial acts  of  the  Legislature.  The  State  took  into 
consideration  the  benefits  to  be  derived  from 
these  works,  and  received  its  gain  in  that  way. 
What  he  objected  to,  was  that  these  companies, 
which  had  done  nothing  wrong,  should  be  selec- 
ted out  and  publicly  branded  in  advance  as  prob- 
able defaulters.  He  would  not  like  to  have  a 
friend  who  had  loaned  him  a  sum  of  money, 
proclaim  in  the  public  newspapers,  that  the  mo- 
ment the  debt  was  due  it  should  be  enforced  im- 
mediately. And  yet  we  proposed  to  do  that  and 
even  worse  ;  for  the  constitution  was  more  pub- 
lic than  a  newspaper.  He  objected  to  this  prin- 
ciple, but  if  it  was  applied  to  one  class  of  debt- 
ors, he  contended  it  should  be  extended  to  all. 

Mr  HOFFMAN  continued  the  debate  in  re- 
ply. 

The  committee  then  rose  and  reported  and  the 
Convention  adjourned  to  8  1-2  o'clock  to- morrow 
morning. 


TUESDAY,  SEPTEMBER  15. 


Prayer  by  the  Rev.  Dr.  Welch. 
CANALS,  FINANCES,  &c„ 

The  Convention  molved  itself  iato  committee 


of  the  whole  on  the  report  of  committee  No.  3, 
Mr.  W.  TAYLOR  in  the  chair. 
The  pending  question  was  the  amendment  of 


671 


Mr.  F.  F.  Backus  to  the  5th  section,  to  extend 
its  provisions  to  individuals. 

Mr.  BASCOM  said  he  should  vote  against 
this  amen  Iment  and  probably  against  all  amend- 
ments. He  had  come  to  the  conclusion  that  it 
should  be  left  to  the  friends  of  the  section  to 
perfect  it.  He  apprehended  this  section  belong- 
ed legitimately  to  the  report,  and  was  calculated 
to  efFect  the  principal  object  of  the  report  itself. 


but  he  must  not  be  understood  as  being  In  its  ft, 
vor. 

Mr.  PARISH  proceeded  observing  that  the 
meeting  was  of  the  friends  of  the  canal,  and  the 
gentleman's  presence  had  caused  him  to  be  num- 
bered with  its  friends.  He  then  described  the 
proposed  advantages  of  the  Black  river  canal 
and  its  extent  — its  progress  and  the  cause  of  the 
suspension  of  the  work    in  1842,    after  one  and 


If  an  amendment  should  be  moved  as  indicated  |  a  half  millions  of  dollars    had   been   expended 
by  the  author  of  the  report,  to  except  from  this*!  uPon  'l  and  when  but  half  a  million  more  was 


section,  the  largest  and  worst  of  these  debts,  he 
(Mr.  Ji  )  should  vote  against  it.  He  wanted 
the  report  to  stand  as  a  whole.  He  considered 
it  all  to  he  wrong.  After  the  State  had  expen- 
ded millions  of  dollars  on  the  public  works,  he 
could  not  see  the  propriety  of  abandoning  all 
idea  of  their  completion.  He  did  not  feel  so 
much  anxiety  about  the  speedy  enlaigement  of 
the  Erie  cinal.  for  that  work  running  as  it  did 
through  the  most  populous  parts  of  the  State, 
could  at  any  time  commanl  the  necessary  influ- 
ence to  ensure  any  improvement  that  the  expe- 
rience of  the  future  should  prove  to  be  necessa- 
ry or  wise  ;  but  not  so  as  to  the  two  unfinished 
canals.  He  was  not  prepared  to  say  that  after 
at  least  three-fourths  of  the  necessary  expendi- 
ture had  been  made,  it  was  wisdom  or  economy 
to  withhold  the  comparatively  small  sum  requir- 
ed for  their  completion.  Hopes  and  expecta- 
tions had  been  created  among  the  citizens  of  the 
section  of  the  State  particularly  interested  in 
these  works  which  it  was  now  intended  to  blast 
forever.  He  remembered  too  well  the  feelings 
of  the  people  of  Onondaga  and  the  counties 
west  of  it,  while  the  Erie  canal  was  in  an  unfin- 
ished condition,  not  to  sympathise  with  the  anxi- 
eties of  those  similarly  situated  with  respect  to 
the  present  unfinished  canals.  He  was  not  pre- 
pared to  say  after  both  the  great  political  par- 
ties had  united  in  spending  so  large  a  proportion 
of  the  means  necessary  for  their  completion, 
that  it  was  right  or  just  for  this  body  to  under- 
take to  deprive  the  Legislature  and  the  people 
of  the  power  of  expending  the  small  amounts 
necessary  to  complete  and  make  them  useful. 
Regarding  the  attempts  to  prevent  forever  the 
completion  of  these  works  upon  which  so  much 
had  been  expended  as  not  only  unwise,  unjust, 
and  unfeeling,  he  should  vote  against  the  pro- 
posed amendment,  although  he  could  see  little 
difference  between  the  debts  of  individuals  and 
the  liabilities  referred  to  in  the  section,  and  per- 
haps against  all  others,  upon  the  ground  that  he 
did  not  desire  to  increase  the  chance  of  adopting 
the  article  to  which  the  section  belonged. 

Mr.  PARISH  rose  to  speak  in  relation  to  the 
Black  river  canal,  which  was  of  great  impor- 
tant to  the  section  of  the  country  from  which  he 
came.  He  recapitulated  the  various  schemes 
during  the  last  20  years  for  the  improvement  of 
that  portion  of  the  state  which  resulted  in  the 
project  to  construct  the  Black  river  canal  which 
once  numbered  among  its  friends  the  chairman 
of  stan  ling  committee  number  three. 

Mr.  HOFFMAN  said  the  gentleman  was  en- 
tirely mistaken. 

Mr.  PARISH  asked  the  gentleman  from  Her- 
kimer if  he  had  not  a-tend  id  a  meeting  in  favor 
of  it  at  the  time  referred  to. 

Mr.  HOFFMAN  said  he  was  at  the  meeting 


required  to  complete  it  and  to  give  to  that  sec- 
tion of  the  state  all  its  advantages.  True  the 
gentleman  from  Herkimer  had  given  as  his  esti- 
mate for  its  completion  the  sum  of  $300,000,  but 
he  was  at  a  loss  to  know  how  he  arrived  at  such 
conclusions. 

Mr.  HOFFMAN  derived  his  information  from 
official  documents — the  estimates  of  the  canal 
commissioners  of  1842. 

Mr.  PARISH  also  derived  his  information 
from  official  documents,  and  he  would  refer  gen- 
tlemen to  the  reports  of  the  canal  commission- 
ers, particularly  to  the  special  report  of  1345, 
which  showed  that  $600,000  only  was  necessary 
to  complete  the  canal  with  stone  locks  and  less 
than  $450,000  with  composite  locks.  Mr.  P. 
continued,  pointing  out  the  expenditures  on  ths 
construction  of  the  canal,  locks  and  other  works 
on  the  line,  and  he  asked  whether  the  suspen- 
sion was  to  be  temporary  or  permanent.  Whe- 
ther it  was  the  policy  of  this  state  to  sacrifice 
all  that  had  been  expended,  and  all  the  advan- 
tages in  prospect,  for  the  equivocal  economy  of 
saving  the  small  amount  that  was  necessary  to 
complete  the  works.  Much  money  had  been 
expended  in  preserving  the  unfinished  works, 
giving  an  indication  that  the  suspension  was  on- 
ly temporary,  but  the  policy  of  the  gentleman 
from  Herkimer  would  blight  all  prospect  of  a  re- 
sumption. At  the  last  session  even,  over  $12,* 
000  was  appropriated  by  the  legislature  to  pre* 
serve  the  unfinished  works  from  decay.  All 
this  looked  to  a  future  resumption;  when  the 
state  could  do  so  without  incurring  a  debt»  and 
he  thought  the  time  had  now  come,  whether  we 
regarded  the  pledges  of  the  act  of  1842  or  the 
true  interest  of  the  state. 

The  amendment  of  Mr.  Backus  was  negativ- 
ed. 

Mr.  VAN  SCHOONHOVEN  moved  to  strike 
out  the  words  "  and  duly,"  and  the  word  ;<  de- 
ferred," so  that  the  section  would  provide  that 
the  claims  of  the  state  shall  be  fairly  enforced, 
instead  of  "  fairly  and  duly  enforced,"  and  that 
they  shall  not  be  "  released  or  compromised," 
leaving  discretion  to  "  defer"  them. 

Mr.  RUSSELL  approved  of  the  amendment. 
There  might  be  occasion  when  the  interests  oC 
the  state  would  be  sacrificed  b.y  a  foreclosure  oC 
mortgage  and  he  thought  this  discretion  should 
remain.  It  might  be  necessary  to  defer  the  ex- 
ecution of  the  lien  on  the  Erie  railroad. 

The  amendment  was  carried,  37  to  34. 

Mr.  VAN  SCHOON  iOVEN  then  moved  to 
strike  out  the  whole  section. 

The  motion  was  advocated  by  Messrs.  KIRK- 
LAND,  HAWLEY  and  PATTERSON;  and 
opposed  by  Messrs.  HOFFMAN,  RUSSELI* 
and  STETSON. 

Mr.  STETSON  said  tie  gentleman  from  CaU 
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taramrushad  affected  to  hold  him  responsible  for 
the  introduction  of  politics  into  this  discussion  ; 
to  this  he  rose  to  reply,  and  also  to  some  re- 
marks of  the  gentleman  from  Columbia  (Mr. 
Jordan)  who  had  designated  the  advocates  of 
the  committees'  report  as  Shylocks.  Mr.  S. 
then  proceeded  to  vindicate  the  conduct  and 
course  of  Mr.  Hoffman  and  to  show  the  yearly 
increase  of  the  state  debt  from  $6,000,(J00  as 
stated  in  Governor  Seward's  first  message  in 
1839,  to  $23,068,431  16,  as  presented  in  1844  as 
good  ground  for  all  he  had  said  on  this  subject. 
He  alluded  also  to  Gov.  Seward  s  promise  that 
tht  debt  he  proposed  to  contract,  should  be  paid 
off  in  '65,  and  called  upon  the  friends  of  that 
functionary  to  redeem  the  promise. 

Mr.  JORDAN  regretted  that  the  gentleman 
from  Clinton  had  found  it  necessary  to  misrep- 
resent him  in  regard  to  the  use  of  the  term  Shy- 
lock.  Mr.  J.  had  no  disposition  to  raise  a  tem- 
pest in  a  tea-pot — 

" To  lash  the  waves  on  hiph, 

To  waft  a  feather  or  to  drown  h  fly." 

He  rose  chiefly  to  tell  gentlemen  who  were  not 
present  yesferday,  that  he  had  been  totally  mis- 
represented by  that  gentleman.  Ke  regretted 
it,  because  he  had  avowed  distinctly  that  he  was 
as  ready  as  any  body  could  be,  to  go  any  reas- 
onable length  to  uphold  the  state  credit,  by  cre- 
ating a  sinking  fund  that  should  ultimately  and 
surely  pay  oft*  the  debt.  And  how  could  the 
gentleman  justify  himself  in  bringing  in  a  polit- 
ical discussion  here — in  drawing  disparaging 
distinctions  between  democratic  and  whig  legis- 
latures, on  the  basis  of  any  thing  Mr.  J.  had 
said  in  connection  with  this  classical  word  Shy- 
lock  !  Mr.  J.  went  on  to  allude  to  the  precise 
question  which  was  up  yesterday,  under  his 
amendment  to  the  5th  section,  and  re-stated  the 
positions  he  took  in  defence  of  it,  as  against 
the  iron,  rigid,  harsh,  and  impolitic  rule  which 
the  section  proposed  to  establish — saying  that 
he  said  then,  what  he  repeated  now,  that  the 
policy  of  crushing  one  of  these  corporations, 
and  selling  its  property  at  a  sacrifice,  when  by 
a  little  indulgence,  the  state  might  get  its  loan 
and  the  company  save  something — was  a  Shy- 
lock  policy.  But  he  did  not  apply  this  term  to 
the  general  policy  of  this  report— for  the  only 
point  of  difference  was  as  to  how  soon  the  debt 
should  be  extinguished — or  rather  Mr.  J.  was 
for  paying  off  and  prosecuting  the  public  works 
at  the  same  time,  and  not  leaving  them  to  per- 
ish, when  our  reliance  must  be  on  them  to  pay. 
But  on  the  other  question — the  policy  of  crush- 
ing  and  sacrificing  these  little  rail  roads  for  not 
being  able  to  pay  up  at  the  day  and  hour — the 
Shylockism  of  the  policy  had  been  confessed  by 
the  motion  mrde  by  the  gentleman  Irom  Herki. 
mer  himself  to  strike  out  this  word  deferred. 

Mr.  STETSON:— He  voted  against  it. 

Mr.  HOFFMAN  did  not  oppose  it. 

Mr.  JORDAN  said  the  gentleman's  vote  may 
have  opposed  it— his  speech  did  not— and  by  the 
vote  of  the  Convention  the  obnoxious  word  that 
he  desired  to  get  rid  of  had  been  struck  out — as 
a  little  too  Shylocky  for  practical  use.  That 
matter  having  been  disposed  of,  and  that  so  far 
as  the  general  principles  of  the  report  were  con- 
cerned, the  gentleman  from  Clinton  would  have 


no  further  occasion  to  raise  a  whirlwind  on  the 
use  of  this  word  Shy  lock. 
Mr.  PATTERSON  here  obtained  the  floor. 
Mr.  STETSON  desired  to  say  one  word. 
Mr.  PATTERSON   had   no  objection    if  he 
could  set  the  floor  afterwards.     If  but  one  word 
he  would  yield  the  floor. 

Mr.  STETSON  went  on  to  ray  that  the  ex- 
planation  of  Mr.  Jordan  showed  that  he  in- 
tended this  harsh  word  for  those  who  upheld 
this  report. 

Mr.  JORDAN  said  his  explanation  was  that 
he  did  not  intend  to  apply  this  term  to  the  gen- 
eral subject  of  this  article;  but  to  its  application 
to  railroad  and  other  loans. 

Mr.  STETSON  said  the  explanation  showed 
that  the  gentleman  intended  all  those  who  went 
for  this  section — and  that  his  denunciations  were 
broader  than  Mr.  S.  supposed.  But  as  he  un- 
derstood them  they  were  levelled  at  those  who 
sustained  the  act  of  '42  and  '44,  and  hence  it 
was  that  he  called  on  them  to  fulfil  the  promises 
made  by  their  Governor  (Seward)  that  this  debt 
should  be  paid  off  in  1865. 

Mr.  PATTERSON  did  not  intend  to  occupy 
much  time — but  it  he  should  measure  time  as 
the  gentleman  from  Clinton  did,  it  might  take 
him  a  good  while  to  get  through — for  it  look  that 
gentleman  13  minutes  by  the  clock  to  say  '•  one 
word."  Mr.  P.  had  a  good  many  words  to 'say. 
Mr.  STETSON  begged  pardon- 
Mr.  PATTERSON  could  not  give  way  fcr 
another  word. 

Mr.  STETSON  :  Then  proceed  without  refer- 
rina  to  me. 

Mr.  PATTERSON  took  the  floor  for  that  very 
purpose. 

Mr.  STETSON  thought  courtesy  at  least  re- 
quired — 

Mr.  PATTERSON  said  undoubtedly  there 
was  a  great  deal  of  courtesy  about  this  matter. 
He  should  not  have  risen  yesterday,  but  for  the 
remarks  of  the  gentleman  from  Clinton — for  that 
gentleman  had  the  honor  of  making  the  first  al- 
lusions to  party  that  had  been  made  since  this 
discussion  commenced.  He  made  the  broad 
charge  that  the  whole  state  debt  was  created  by 
the  party  to  which  Mr.  P.  belonged. 
Mr.  STETSON  denied  this. 
Mr.  STRONG  called  him  to  order. 
Mr.  PATTERSON  said  he  would  take  care 
cf  the  gentleman  himself— and  went  on  to  re- 
peat that  the  gentleman  charged  distinctly  that 
the  whig  party  were  responsible  for  the  whole 
debt. 
Mr.  STETSON  did  not. 
Mr.  PATTERSON  :— You  did.  I  have  the 
words  here  as  1  took  them  down  at  the  time. — 
It  was  in  reply  to  this  charge  that  Mr.  P.  al- 
luded to  the  gentleman's  vote  for  the  Black  river 
canal— a  sin  of  which  the  gentleman  said  he 
had  repented,  and  called  on  others  to  do  the 
same.  Mr.  P.  voted  for  that  canal,  and  for  the 
Genesee  Valley  and  for  the  enlargement,  and  he 
was  ready  to  answer  for  it  to  his  constituents. 
Mr.  P.  went  into  the  circumstances  under  which 
he  gave  these  votes.  He  pointed  to  the  J'act  that 
in  1845,  Mr.  Hoffman,  as  canal  commissioner, 
drew  a  report  recommending  the  enlargement  of 
the  Erie  canal.  That  was  after  the  doubling  ot 
the  locks  had  been  authorized.   The  canal  com- 
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missioners  did  nothing  under  a  conviction  no 
doubt  that  the  locks  must  be  enlarged — that  it 
was  absolutely  necessary.  The  gentleman  from 
Herkimer  was  the  first  to  pen  a  report  in  favor 
of  an  enlargement.  The  legislature,  under  that 
recommendation,  authorized  an  enlargement— 
the  time  when  was  left  to  the  canal  board.  There 
was  no  whig  in  that  board  then,  and  but  30  in 
the  assembly.  The  estimate  of  the  cost  of  the 
enlargement  was  less  than  thirteen  millions. — 
The  highest  estimate  for  the  Genesee  Valley 
canal  was  about  two  millions — for  the  Black 
river,  one  million.  Had  these  canals  been  built 
within  these  estimates,  he  never  should  have 
regretted  his  votes  for  them — and  he  had  every 
reason  to  believe  that  they  were  correct.  In 
1838,  when  the  whigs  for  the  first  time  had  a 
majority  in  the  assembly,  the  commissioners 
told  the  legislature  that  they  could  economically 
expend  that  year,  one  million  over  and  above 
all  that  could  be  realized  from  canal  tolls.  The 
assembly  passed  a  bill  appropriating  one  million 
for  the  enlargement,  and  sent  it  to  the  senate, 
where  the  whigs  had  but  four  members.  When 
the  bill  came  back,  the  one  million  had  grown 
to  four.     The  assembly  concurred. 

Mr.  LOOMIS  said  that  amendment  was  made 
in  committee  of  the  whole  in  the  house. 

Mr.  PATTERSON  said  the  gentleman  was 
mistaken.  The  second  section  of  the  house  bill 
did  place  three  millions  more  at  the  discretion 
of  the  commissioners — but  the  senate  made  this 
contingent  appropriation  absolute.  Prior  to  1840, 
when  the  whigs  came  into  power,  in  all  the 
branches  of  the  government,  contracts  had  been 
made  on  the  canal  to  the  extent  of  over  fifteen 
millions.  The  whigs  had  to  provide  the  means 
for  fulfilling  these  contracts.  When  the  other 
party  came  again  into  power,  they  took  the 
course  of  violating  these  contracts,  and  instead 
of  raising  means  to  go  on,  they  contented  them- 
selves with  borrowing  to  pay  contractors  for 
breaking  up  contracts.  So  with  the  Genesee 
Valley  and  Black  River  canals.  Thty  were  both 
entirely  under  contract  prior  to  1840.  And  since 
'40  but  one  million  had  been  put  under  contract 
by  the  whigs.  As  for  the  Ere  rail-road  loan, 
he  voted  for  that  also,  and  was  in  a  minority 
here  of  seventeen  members,  all  told— the  demo- 
crats  having  all  but  seventeen  in  the  house  and 
four  in  the  senate.  As  to  this  report,  Mr.  P. 
was  willing  to  provide  a  sinking  fund  to  pay  off 
the  debt — to  limit  the  amount  of  debt  to  which 
the  legislature  should  at  any  time  go—and  to 
provide  for  the  support  of  government  by  other 
means  than  direct  taxation — but  he  was  not 
willing  to  tie  up  the  legislature  and  say  that 
they  should  expend  only  $2,500,000  on  the  ca- 
nal. 

Mr.  HOFFMAN  denied  tbat  that  was  his  pro- 
position.  It  was  imperative  that  they  should 
apprcpriate  that  amount  in  the  aggregate — leav- 
ing entirely  to  the  legislature  every  thing  be- 
yond  that. 

Mr.  PATTERSON  understood  the  gentleman 
to  give  it  as  his  deliberate  opinion  that  $1,000,- 
000  was  all  that  should  be  expended  on  the  Erie 

canal-  ,     ,    *,. 

Mr.  HOFFMAN  did  say  that  two  and  a  half 

millions  would  treble  the  power  and  capacity  of 

the  canal,  enable  you  to  reduce  tolls  one  half, 


and  even  surplusses  enough  to  complete  the  en* 
largement  and  other  works.  Nobody  thought  ol 
ty  ng  up  the  appropriation  for  the  canal  to  two 
and  a  half  millions. 

Mr.  PATTERSON  was  very  glad  to  hear 
that.  But  he  understood  the  gentleman  to  say 
that  $1,900,000  would  be  sufficient  to  enlarge 
the  canal  to  such  a  size  as  would  answer  all  the 
purposes  of  navigation. 

Mr.  HOFFMAN  was  satisfied  that  amount 
would  be  ample  for  the  purpose  he  specified — 
but  he  did  not  intend  to  tie  up  the  funds  beyond 
that. 

Mr.  PATTERSON  continued.  He  supposed 
it  would  be  fifteen  years  before  this  aggregate  of 
$1,900,000  would  be  realized 

Mr.  HOFFMAN  said  he  had  stated  that  on 
the  lowest  estimate  of  increase,  it  might  be  re- 
alized in  ten  years.  According  to  Mr.  Ruggles' 
estimate,  it  would  be  sooner. 

Mr.  PATTERSON  had  understood  all  along 
that  Mr.  Ruggles'  estimates  were  repudiated 
entirely. 

Mr.  HOFFMAN:  Not  at  all. 

Mr.  PATTEERSON  was  very  glad  to  hear 
that. 

Mr.  HOFFMAN  continued.  He  stated  the 
rule  that  he  thought  would  apply — and  that  Mr. 
Ruggles'  estimate  of  the  increased  tolls,  so  far 
corresponded  with  the  matter  of  fact.  His  er- 
ror consisted  in  stating  the  current  expenses  of 
the  canal  at  a  lower  rate  than  they  were. 

Mr.  PATTERSON  here  gave  way  for  a  mo- 
tion to  rise — which  prevailed. 

The  Convention  took  a  recess. 

AFTERNOON  SESSION. 

THE  FINANCES,  &c. 

The  committee  of  the  whole,  Mr.  W.  Tay- 
lor in  the  chair,  resumed  the  consideration  of 
the  financial  report. 

Mr.  PATTERSON  resumed  and  concluded  his 
remarks.  He  said  the  tolls  of  1847,  would  fall 
short  of  the  amount  appropriated  here. 

Mr.  HOFFMAN  supposed  there  would  be  but 
very  little  difference  either  way — probably  a 
small  excess.  In  reply  further  to  Mr.  Patter- 
son, Mr.  H.  said  the  surplusses  he  contemplated 
under  this  article,  wTould  make  a  line  of  enlarg- 
ed locks  from  Albany  to  Buffalo — lengthen  eve- 
ry short  lock  to  100  feet  in  the  chamber,  and 
give  five  feet  of  water.  This  would  more  than 
treble  the  power  of  the  canal.  The  two  and  a 
half  millions  would  do  this. 

Mr.  PATTERSON  did  not  understand  how 
we  were  to  get  the  money  to  deepen  the  canal 
to  five  feet,  without  taking  some  of  the  surplus 
beyond  the  ordinary  expenses  of  superintendence 
and  repairs. 

Mr.  HOFFMAN  supposed  it  could  be  done 
without  goins  beyond  the  ordinary  expenditures. 

Mr.  PATTERSON  said  it  might  be  that  this 
might  be  the  reason  why  the  expense  of  repairs 
exceeded  so  much  last  year,  the  usual  expense. 
It  might  be  that  the  public  officers  were  trying 
to  enlarge  the  canal  without  letting  the  public 
know  it. 

Mr.  HOFFMAN  had  tried  hard  to  show  that 
the  canal  had  not  been  enlarged  at  all.  The  ca- 
nal certainly  was  below  the  bottom  water  line. 

Mr.  PATTERSON  :  But  the  gentleman  did 
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show  us  that  the  canal  did  now  float  boats  of  66 
tons — while  in  1840,  with  the  same  sized  canal 
exactly  [Mr.  Hoffman  :  That's  begging  the 
question] — with  the  canal  as  it  then  was — [Mr. 
Hoffman  :  That'll  do] — the  "average  tonnage 
was  but  33  tons.  [Mr.  Hoffman  :  You've  got 
that  too  high.]     Have  it  as  you  please. 

Mr.  HOFFMAN:  I  believe  it  was  thirty-one 
tons  and  a  fraction.  At  all  events,  the  commis- 
sioners made  an  order  forbidding  any  boat  trav- 
elling the  canal  with  more  than  three  feet  draft. 
Mr.  PATTERSON  continued.  The  canal, 
whilst  the  public  had  been  unadvised  that  it  had 
been  enlarged  or  deepened  a  hair,  now  floated 
boats  of  more  than  double  the  tonnage  that  it 
did  in  1840.  Certain  it  was  that  those  having 
charge  of  the  canal,  without  the  use  of  money, 
or  without  the  public  knowing  that  a  dollar  had 
been  used  for  that  purpose,  had  got  one  foot 
more  of  water  into  the  canal.  Mr.  P.  said  he 
was  in  favor  of  the  enlargement — but  if  the  gen- 
tleman's friends  could  enlarge  it  so  as  to  accom- 
modate the  trade  of  the  west,  wittiout  a  dollar 
of  money,  that  would  be  all  the  better.  But  he 
could  not  see  how  a  foot  or  five  inches  had  been 
taken  out  of  the  bottom  of  the  canal,  without 
using  the  canal  revenues.  The  money  must 
have  been  taken  for  it  out  of  the  surplus  earn- 
ings, or  out  of  the  iund  lor  ordinary  repairs. 

Mr.  HOFFMAN  said  he  had  shown  that  there 
was  not  more  than  four  feet  in  the  canal  after 
/all — perhaps  not,  that  all  the  way  from  Buffalo 
to  Albany. 

Mr.  Waterbury's  amendment  was  lost  with- 
out a  division. 

Mr.  Marvin's  motion  to  stiike  out  the  5th 
section  was  also  lost — 35  to  39. 

§  6.  If  the  sinking  funds,  or  eitner  ot  tnem  provided 
in  this  article,  shall  prove  insufficient  to  enable  the 
state  on  the  credit  of  su<  h  fund,  to  procure  the  means 
to  satisfy  the  claims  of  the  creditors  of  the  stite  as 
they  become  payable,  the  legislatur  -  shall  by  equita- 
ble taxes  so  increase  the  revenue*  of  the  sai  i  funds  as 
to  make  them  »espectively  sufficient  perfectly  to  pre- 
serve the  public  faith.  Every  contribution  or  advance 
to  the  canals  or  their  debt  from  any  source  other  than 
their  direct  revenues,  shall,  with  quarterly  interest, 
at  the  rates  then  current,  be  rer  aid  into  the  treasury 
for  the  use  of  the  state  out  of  the  canal  revenues,  as 
soon  as  it  can  be  done  consistently  with  the  just  rights 
of  the  creditors  holding  the  said  canal  debt. 

Mr.  HOFFMAN  explained  the  section.  There 
would,  under  any  plan  that  could  be  devised  to 
pay  the  existing  debt,  be  arrearages  in  some 
years.  Ordinarily,  under  the  plan  proposed  by 
the  committee,  these  deficiencies  could  be  met 
by  temporary  loans  or  advances  from  specify 
funds.  He  proceeded  to  explain  the  operation 
of  this  section.  The  creditors  were  pledged  the 
canal  tolls  and  the  taxing  power  of  the  state. 
We  were  bound  to  keep  that  pledge  good.  State 
credit  was  different  from  an  ordinary  promissory 
note.  Capitalists  did  not  take  our  stocks  for 
the  mere  sake  of  the  interest,  but  because  it 
was  a  vendible  species  of  property,  and  that 
sovereign  was  guilty  in  the  sight  of  God  and  man 
that  did  not  keep  its  credit  good.  Pennsylvania 
might  and  probably  would  pay  the  interest  on 
her  stock,  but  as  long  as  she  allowed  her  stock 
to  be  below  par,  she  robbed  her  creditots  to  that 
amount.  Mr  H.  said  there  was  another  reason 
for  this  section.  The  chances  of  war,  of  blight- 
ed harvests,  or  other  coMi agencies,  might,  in 


future  years,  reduce  the  current  revenues.  In 
such  case  we  were  bound  to  keep  our  faith 
good.  This  could  only  be  done  by  taxation,  and 
he  held  that  whenever  this  should  be  done,  the 
moneys  thus  raised,  with  the  current  rate  of  in- 
terest, should  be  refunded  out  of  the  revenues, 
when  they  should  again  become  sufficient.  He 
then  went  on  at  length  to  advocate  the  plan  oC 
the  committee,  as  being  the  best  that  had  been 
offered  for  the  interest  of  the  state.  To  prolong 
the  day  of  payment  would  take  additional  mil- 
lions of  the  moneys  of  the  state. 

Mr.  MARVIN  inquired  if  there  was  any  ne- 
cessity to  retain  the  word  "  quarterly,"  in  re- 
ference to  the  interest? 

Mr.  HOFFMAN  explained  that  it  was  be- 
cause  the  state  paid  interest  quarterly  on  its 
loans. 

Mr.  MARVIN  said  this  would  be  applying 
on  behalf  of  the  state,  a  rule  to  charge  com- 
pound interest  that  was  not  allowed  in  the  case 
of  an  individual.  He  moved  to  strike  out  that 
word. 

Mr.  PATTERSON  supposed  this  was  the 
rule  applied  to  make  up  the  sum  of  $672,500  in 
this  article. 

Mr.  TILDEN.  No  !  that  is  based  on  annual 
interest. 

Mr.  PATTERSON.  To  make  that  up,  I  sup- 
pose you  include  the  salt  duties,  which  were 
created  for  the  very  purpose  of  constituting  a 
canal  fund  ? 

Mr.  TILDEN.  All  the  state  officers,  from 
the  beginning  of  the  canals  until  now,  have  con- 
sidered these  salt  duties  as  a  part  of  the  canal 
fund. 

Mr.  PATTERSON.  Well!  if  they  have  so 
considered  them  it  does  not  follow  that  the  whole 
people  of  the  state  were  so  green  as  to  believe 
that  this  duty  of  12  cents  a  bushel,  which  was 
created  for  the  express  purpose  ot  makirg  the 
Canal  Fund,  belonged  to  the  General  Fund. 
Not  a  man  believes  it,  here  or  elsewhere. 

Mr.  HOFFMAN.     I  believe  it. 

Mr.  PATTERSON.  Then  I  will  put  you 
down  as  No.  1.  This  tax  was  paid  by  the  peo- 
ple of  Western  New  York  for  the  sole  purpose 
of  building  the  canals.  Not  a  dollar  belonged 
to  the  General  Fund.  The  canals  had  made 
these  duties.  In  1817  they  were  only  some 
$3000,  and  from  that  they  had  increased  to 
$250,000. 

Mr.  LOOMIS.  You  might  as  well  credit  the 
canal  fund  with  the  increased  value  of  the  farms 
in  Western  New  York. 

Mr.  PATTERSON  .—If  the  gentleman  insists 
that  the  increased  value  of  these  farms  belongs 
to  the  general  fund,  then  the  rule  will  apply.— 
He  (Mr.  P.)  could  not  assent  to  any  such  doc- 
trine as  was  contained  in  this  proposition,  and 
charge  the  canal  fund  with  funds  that  were  cre- 
ated expressly  for  it. 

Messrs.  HOFFMAN  and  TILDEN  farther 
contended  that  the  salt  duty  belonged  to  the  gen 
eral  fund  ;  and  Messrs.  RHOADES,  VAN 
SCHOONHOVEN  and  BASCOM  urged  that  it 
was  wholly  a  creation  of  the  canals,  and  legiti- 
mately belonged  to  the  canal  fund. 

The  amendment  of  Mr.  Marvin  was  nega- 
tived. l 
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The  seventh  section  was  then  read,  as  fol- 
lows: 

$7.  The  legislature  shall  not  sell,  lease  or  otherwise 
dispose  of  any  of  the  canals  of  the  state,  so  far  as  the 
same  are  now  finished  and  navigable  ;  but  they  shall 
remain  the  property  of  the  state  and  under  its  manage- 
ment forever. 

Mr.  PATTERSON  moved  to  strike  out  the 
words  "  so  far  as  the  same  are  now  finished  and 
navigable."  There  was  something  in  the  sec- 
tion, as  it  stood,  that  looked  like  a  permission 
to  the  legislature  to  sell  out  the  unfinished  ca- 
nals. He  did  not  know  whether  such  was  the 
object  or  not.  But  he  would  provide  against 
such  a  course.  He  hoped  there  would  be  no  op- 
position to  the  motion. 

Mr.  HOFFMAN  said  there  would  be.  The 
Black  River  canal  was  unfinished.  It  was  un- 
certain  that  the  state  could  go  on  and  camplete 
it.  U  the  inhabitants  of  that  region  should  find 
it  to  their  interest  to  complete  the  canal,  by  a 
company  or  otherwise,  he  would  not  tie  up  the 
hands  of  the  legislature  so  that  they  could  not 
comply  with  such  a  request.  So  too  with  the 
Genesee  Valley  canal.  It  would  be  unjust  to 
fix  such  a  rule  in  the  constitution.  So  far  as 
the  canals  were  finished  and  productive  of  rev- 
enue, he  would  guard  against  any  alienation  of 
it  by  the  legislature.  He  objected  most  deci- 
dedly to  the  amendment.  It  might  be  that  the 
state  could  not  go  on  with  these  works  for  six, 
eight  or  ten  years.  The  people  in  the  vicinity 
might  have  the  ability  in  a  year  or  two. 

Mr.  PATTERSON  now  saw  that  what  he  an- 
ticipated was  true — that  this  section  of  the  re- 
port looked  forward  to  the  sale  of  the  unfinish- 
ed canals. 


Mr.  HOFFMAN:  Not  at  all. 

Mr.  PATTERSON:  Yes  sir— yes  sir.  The 
gentleman  objects  to  striking  out.  Why?  Be- 
cause the  legislature  would  then  be  so  tied  up 
by  the  constitution  that,  they  cannot  dispose  of 
these  canals — cannot  put  them  up  under  the 
hammer  and  sell  them  to  the  highest  bidder — 
because,  as  the  gentleman  stated,  if  individuals 
in  the  localities  wanted  to  complete  them  at 
their  own  expense,  the  state  would  be  tied  up 
by  this  section  and  could  not  permit  them  to  do 
it.  He  wanted  it  to  be  distinctly  understood 
whether  the  gentleman  from  Herkimer  and 
those  who  went  with  him — whether  this  Con- 
vention did  really  propose  to  sell  out  these  ca- 
nals. On  that  point,  the  people  had  the  right  to 
demand  that  the  gentleman  and  this  Convention 
should  show  their  hands.  The  faith  of  the 
state  had  been  pledged  to  complete  these  canals. 
The  people  expected  that  pledge  to  be  fulfilled. 
Property  had  changed  hands  in  that  expecta- 
tion. Now  if  you  profess  to  sell  out  these  ca- 
nals, say  so  openly  and  not  in  this  indirect  way. 
Let  the  people  understand  that  these  canals  are 
to  be  completed  at  some  time — if  not  soon,  yet 
at  some  future  day.  They  were  the  veins  which 
led  to  the  main  artery.  And  will  you  say  to  the 
people  of  that  section  that  they  may  tax  them- 
selves to  complete  these  works,  which  Will  bring 
money  to  our  own  pockets?  Such  was  the  sec- 
tion as  it  stood,  and  he  desired  it  should  be  so 
understood. 

Mr.  WORDEN  took  the  floor,  but  the  hour  of 
adjournment  having  arrived,  he  gave  way  for  a 
motion  to  rise  and  report  progress. 

Adjourned  to  half-past  8  o'clock  to-morrow 
morning. 


WEDNESDAY,  SEPTEMBER  16. 


Prayer  by  the  Rev.  Dr.  Potter. 
CANALS,  FINANCES,  &c. 

The  Convention  resolved  itself  into  commit- 
tee of  the  whole  on  the  report  of  committee 
number  3,  Mr.  W.  Taylor  in  the  chair. 

The  question  was  on  the  amendment  of  Mr. 
Patterson  to  strike  out  of  the  7th  section  the 
words  "  so  far  as  the  same  are  now  finished  and 
navigable." 

Mr.  HOFFMAN  said  in  regard  to  the  amend- 
ment, he  would  not  tie  up  the  hands  of  the  legis- 
lature from  disposing  of  the  unfinished  works  j 
if  the  district  of  country  where  they  were  loca- 
ted was  desirous  to  complete  them  at  their  own 
expense.  He  went  on  to  argue  that  the  lateral 
canals  had  not  paid  the  expense  of  superinten- 
dence, repair,  and  construction. 

Mr.' PATTERSON  desired  to  ask  the  gentle- 
man  a  question,  which  he  had  no  doubt  he  could 
answer  from  the  facts  before  him.  He  wanted 
to  know  if  the  line  of  the  Erie  canal  between 
Utica  and  Albaey,  if  it  sliould  be  credited  only 
with  the  produce  carried  on  it,  which  wasbro't 
to  it  from  all  the  points  between  here  and  Utica, 
and  the  merchandize  transported  to  all  the  points 
between  Albany  and  Utica—- applying  the  same 
rule  which  had  been  applied  by  the  Comptroller 
to  the  lateral  canals—whether  that  line  of  the 


canal  had  ever  paid  the  expense  of  superinten- 
dence and  repairs  and  the  interest  on  its  cost,  or 
whether  it  had  ever  paid  half  that  amount? 

Mr.  HOFFMAN  said  he  could  only  answer 
by  conjecture. 

Mr.  WORDEN  remarked  that  there  was  no 
difficulty  in  answering  the  question. 

Mr.  HOFFMAN  replied  that  the  gentleman 
from  Ontario  could  answer  it  then  when  it  was 
put  to  him.  He  then  proceeded  to  speak  of  the 
utility  of  the  lateral  canals  and  said  he  wished 
the  unfinished  canals  to  remain  in  the  hands  of 
the  legislature.  He  wished  to  enter  into  no  con- 
troversy as  to  how  or  when  they  would  be  fin- 
ished by  the  state. 

Mr.  WORDEN  commenced  with  some  re- 
marks on  the  importance  of  the  subject  before 
them,  and  then  stated  the  issue  to  be  whether 
the  state  would  put  an  end  to  all  works  of  inter- 
nal improvement,  by  the  adoption  of  the  report 
of  the  gentleman  from  Herkimer.  It  was  a 
question  of  total  abandonment  of  the  policy  com- 
menced in  1835,  and  continued  down  to  the  pre- 
sent  day.  And  what  was  it  that  was  to  be  aban- 
doned ;  and  how  much  had  been  expended  upon 
it?  $1,652,039  03.  as  appeared  frrm  the  report 
of  the  commissioners.  The  sum  of  $80,487  was 
all  that  was  required  to  complete  these  works 
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when  they  were  suspended,  and  he  asked  if  they 
should  go  on  and  complete  these  works  at  such 
a  cost  and  secure  all  their  advantages,  or  sacri- 
fice the  amount    already  expended.      Again, 
$1,807,000  and  a  fraction  had   been  expended 
on  the  unfinished  works  of  the  Genesee  Valley 
canal,  while  $923,000  Would  have  completed  it ; 
and  he  again  asked  if  they  would  throw  away 
all  that  had  been  expended  there,   rather  than 
make  a  small  expenditure  to  avail  themselves 
of  the  advantages  of  the  debt  already  incurred  ? 
He  referred  to  the  Oneida  River  improvement, 
on  which  $14,000  had  been  expended  and  which 
$13,000  would   complete — to  the   Erie  Enlarge- 
ment, which  were  in  like   condition.     He   was 
not  there  to  censure  the  course  pursued  in  1842  ; 
but  he  proceeded  to  notice  the  condition  of  things 
in  1841,  the  reasons  for  suspending  the  works  at 
that  time,  the  amounts   expended  upon  them, 
the  amounts  necessary  to  finish   them,  and  the 
amount  paid  and  due  to  contractors  for   dama- 
ges.    The  Erie  and  Champlain  Canal  was  vir- 
tually  paid  for,  though  lor   some   late  improve- 
ments  a  stock  was  created   of  $300,000.     The 
Erie  Canal  enlargement,  which  it  was  proposed 
to  put  an  end  to,  had  cost  $12,800,851.     He  enu- 
merated the  amounts  expended   on  the   other 
canals,  the  total  of  which  was  $30,723,335  94 
of   which     there     was     paid    $14,078,520  37, 
leaving    as  the  amount  of  the   debt  $16,647,- 
815  57  j     to     which     must     be     added      the 
$300,000,  the  amount  of  the  loan  authorized  by 
the  act  of  the  last  winter.     The  origin  of  this 
canal  policy,  its  progress,  and  the  opinions  of 
the  gentleman  from  Herkimer  thereon  when  he 
was  one  of  the  canal  commissioners,  he  review- 
ed at  some  length,  showing  that  Mr.  Hoffman 
was  in  favor  of  the  Erie  enlargement.     He  re- 
ferred particularly  to  the  opinions  of  that  gen- 
tleman  on  that  subject,  and  also  on  the  subject 
of  a  petition  from  Oneida  for  a  ship  canal  from 
the  Hudson  to  Oswego,  which  met  with  the  ap- 
proval of  the  canal  commissioners,  resulting  in 
a  proposition  for  the   enlargement  of  the  Erie 
canal.    Nothing  was  then  heard  of  the  present 
policy  of  the  gentleman  from  Herkimer.     The 
name  of  the  gentleman  from  Herkimer  was  ap- 
pended to  the  recommendation  to  apply  every 
dollar  of  the  surplus   revenues  of  the  canals  to 
the   prosecution  of  this  enlargement,  and  there 
was  not  a  whisper  heard  of  the   claim  of  the 
general  fund  on  the  canals.    He  read  documen- 
tary testimony  to  maintain  the  position  that  the 
gentleman  from  Herkimer  had   recommended 
such  a  disposition  of  the  surplus  after  the  year 
1837. 

Mr.  HOFFMAN  said  at  that  time  he  was  a 
Canal  Commissioner,  and  the  question  was  not 
put  to  him  why  such  recommendation  was  made. 
If  he  had  been  a  member  of  the  legislature  he 
should  probably  have  done  as  he  now  proposed. 
'Mr.  WORDEN,  in  reply,  read  from  that  re- 
port where  reference  was  made  to  the  salt  and 
auction  duties,  and  allusion  made  to  the  fact 
that  they  would  soon  be  restored  to  the  general 
fund.  Not  a  word  was  said  about  any  arreara- 
ges. Mr,  W.  could  only  account  for  this  on  the 
supposition  that  the  gentleman  was  fully  aware 
that  no  such  claim  could  be  founded  in  justice 
Or  equitjr.  Mt.  W.  Went  on  with  his  rev  ew  of 
Uie  history  of  the  ^fclartfement,  referring  to  the 


resolutions  of  inquiry  in  1837,  whether  the  en- 
largement could   not  be  proceeded  with  more 
rapidly.    He  read  from  the  report  in  answer, 
which  was  signed  by  Jonas  Earll,  jr.,  John  A. 
Dix,    Samuel    Beardsley  and   by  the  present 
Comptroller.      The  question   was   whether   it 
would  be  expedient  to  borrow  money  to  com- 
plete that  enlargement.     The   answer  was  dis- 
tinct and  decisive,  that  it  was  expedient  to  pro- 
ceed faster  with  the  enlargement  than  had  been 
provided  for  in  1835.     Nothing  was  done  on  this 
subject  until  1838.    At  the  opening  of  the  session 
in  that  year,  Gov.  Marcy  brought  to  the  notice 
of  the  legislature  the  importance  of  more  speedy 
enlargement.     Mr.  W.  read  from  that  message, 
and  said  this  was  the  language  of  a  wise  states- 
man, whose  recommendations  had  always  been 
received  with  favor  by  the  people  of  this  state. 
He  then  referred  to  his  special   message  in  that 
year,   when   the  finances  were   deranged.     He 
then   recommended   the  issue  of  $7,500,000  of 
state  stocks  to  be  loaned  to  the   banks,  the  pro- 
ceeds to  be  used  in  the  prosecution  of  the  public 
works  as  fast  as  could  wisely  be  done.     Mr.W. 
commented  at  length  upon  this  recommendation, 
referring  towhat  he  doubted  not  would  be  the  ver- 
dict of  posterity  upon  its  wisdom  and  patriotism. 
The  gentleman  from  Herkimer  had  undertaken 
to  prove  that   the  Erie  canal  did  not  need  to  be 
enlarged.     Had  he  forgotten  all  the  arguments 
that  had  been  used  from  1835  to  1838?    Mr.  W. 
would  come  no  lower  down.     Was  not  the  con- 
sideration of  the  value  of  the  western  trade  as 
potent  now  as  in  1835?     Has   not  that  trade  in- 
creased vastly  more  than  was  then  predicted? — 
But  the  gentleman  says  rival   routes  will  draw 
off  this  trade.     Is  this  so?    What  say  the  dele- 
gates from  New  York  to  this?     Is  there  to  be  a 
northern   railroad  to   take  the  trade  to  Boston? 
Shall  the  southern  road  take  it  to  Pennsylvania? 
Shall  Calhoun's  western  canal  divert  it  to  New 
Orleans?     And  shall  this  state  slumber   on  its 
resources,   when  by  the  completion  of  the  Erie 
enlargement  the  whole   world  may  be  defied  to 
compete  with  us?     Complete   this  enlarged   ca- 
nal and  you  will  never  hear  of  these  rival  routes 
again.     As  to  the  competition  of  railroads,  Mr. 
W.  read  from  the  statements  of  the  actual  re- 
sults in  England,  showing  that  in  the  transpor- 
tation of  freight,  railroads  could  never  com- 
pete with  canals.     He  then  went  on  to  speak  of 
the  immense  trade  of  the  west,  which  was  seek- 
ing— yes,  asking  an  avenue  through  your  canal. 
He  showed  that  the  canal  as  proposed  to  be  im. 
proved  by  the  gentleman  from  Herkimer,    could 
never   accommodate  this  vastly  increased  trade 
of  the  west.     That  gentleman  said   that   boats 
now  navigated  the  canal  of  double  the  tonnage 
of  those  in  1836.     This  was  so,  and  the  tonnage 
on  the  canals  was  also  double  in  amount.     The 
tonnage  then  had  only  increased  in  the  same  ra- 
tio as  the  trade.     Where  then  was   the  proposi- 
tion to  accommodate  the  future  increase?    The 
trade  of  the  last   twenty  years  had   increased 
more  than  600  per  cent,  and  he  had  shown  that 
there  would  be  at  least  that  increase  for  the  next 
twenty  vears.     If  then  the  amount  named  by  the 
gentleman    ($2,500,000)   should,  as  he  alleged, 
triple  the  capacity  of  the  canal,  he  (Mr.  W.) 
had  proved  that  on  that   basis  the   capacity  of 
tie  canal  would  only  b*  sufficient  for  Uie  next  tea 
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years.  That  section  of  the  report  was  intend- 
ed to  prohibit  the  expenditure  of  any  further 
sum  upon  the  enlargement. 

Mr  HOFFMAN  rose,  much  excited,  and  de- 
nied tha|  any  such  thing  was  intended.  This 
provision  was  affirmative  that  the  legislature 
should  spend  £2,500,000.  Beyond  that,  the  le- 
gislature might  do  what  it  pleased  with  the  sur- 
pluses. 

Mr.  WORDEN  used  the  word  intended  in  its 
good  sense.  He  referred  not  to  the  quo  animo 
of  the  gentleman,  but  to  the  effect  of  the  pro- 
position. He  would  go  on  then  tinkering  up  the 
canal  when  at  the  end  of  ten  years,  you  must 
undo  all  you  have  done  and  go  to  work  upon  the 
enlargement.  He  will  double  the  locks — one 
set  being  on  the  enlarged  plan  and  the  other  on 
the  present  size,  merely  lengthening  the  cham- 
ber. That  was  his  great  panacea.  Now  if  he 
will  go  to  the  most  scientific  engineers  of  the 
country,  they  will  tell  him  that  to  double  the 
locks  on  the  present  size  of  the  canal,  would  on- 
ly double  the  mischief.  Attempt  to  feed  a  dou. 
ble  set  of  locks  wilh  the  present  capacity,  and 
let  there  be  a  crowd  of  boats  above  a  lock,  and 
before  you  can  pass  them,  you  draw  off  the  wa- 
ter on  the  lock  above,  and  the  canal  is  power- 
less. Such  would  be  the  practical  operation  of 
the  gentleman's  plan — such  the  way  in  which  he 
proposes  to  triple  the  capacity  of  the  canal. — 
But,  Mr.  W.  said,  he  was  not  mistaken  in  sup- 
posing that  the  gentleman  proposed  the  aban- 
donment of  the  Black  River  and  Genesee  Val- 
ley canals,  for  he  said  yesterday  he  was  willing 
to  sell  them  out.  Mr.  W.  referred  to  the  fact 
that  the  faith  of  the  state  was  pledged  to  their 
completion — to  the  arrangements  made  in  conse- 
quence, &c,  &c  ,  and  asked  if  we  were  prepar- 
ed to  repudiate  these  obligations?  Not  only  did 
we  pledge  our  faith  to  the  citizens  of  our  own 
state  that  we  would  complete  the  works,  but  we 
sent  our  circulars  abroad  in  Europe,  inviting 
thousands  of  the  oppressed  citizens  of  hat  coun- 
try to  come  here,  promising  them  employment. 
Mr.  W.  then  proceeded  to  enter  into  a  minute 
consideration  of  the  slate  debt,  the  funds  with- 
in the  control  of  the  state  and  the  way  in  which 
that  debt  could  and  would  be  paid.  Mr.  W.  in 
conclusion  would  ask  what  patriotism  and  an 
enlightened  policy  demanded  of  us?  He  waged 
no  war  with  the  main  policy  of  1842.  He  de- 
sired not  to  leave  the  halls  of  this  capitol  until, 
with  the  gentleman  from  Herkimer,  he  could 
say  to  the  people  a  rule  had  been  established 
which  would  certainly  pay  the  debt  beyond  con- 
troversy. But  while  doing  this,  he  did  not  want 
to  place  an  axe  at  the  root  of  all  our  prosperity. 
He  would  not  say  to  the  people  in  the  Genesee 
Valley  and  Black  river  country,  that  those  works 
had  been  forever  abandoned.  He  would  not 
say  to  the  city  of  New- York  that  a  limit  had 
been  placed  to  the  capacity  of  the  great  avenue 
which  was  pouring  untold  millions  of  trade  into 
that  commercial  metropolis.  He  would  secure 
beyond  contingency  the  payment  of  every  dol- 
lar of  the  state  debt,  and  yet  would  in  a  reason- 
ab'e  and  safe  way,  progress  to  completion  the 
works  yet  unfinished.  This  done,  and  the  peo- 
ple would  not  only  be  saved  from  the  contingen- 
cy of  taxation,  but  you  would  secure  to  them 
the  blessings  which  these  wotks  would  bring 


to  them.  It  needed  not  to  attain  these  objects, 
that  a  given  day  should  be  fixed  in  the  Constitu- 
tion, when  the  debt  was  to  be  paid.  No  sink- 
ing fund  could  be  devised  by  the  ingenuity  of 
man,  that  would  pay  off  the  state  debt  as  it  fell 
due.  The  stocks  had  never  been  issued  with 
any  view  to  a  sinking  fund.  The  gentleman 
from  Herkimer  admitted  that  under  his  own 
plan,  money  must  be  borrowed  in  some  years. 
Mr.  W.,  in  connection  with  this,  examined  the 
several  plans,  showing  that  a  sinking  fund  of 
$1,500,000  for  ten  years  was  abundant.  Beyond 
this,  there  would,  in  these  ten  years,  be  a  sur- 
plus amounting  to  $10,000,000,  to  be  expended 
as  the  leg;slature  should  direct  upon  the  enlarge- 
ment and  the  other  works.  If  it  was  thought 
best,  he  would  consent  to  a  proposition  to  limit 
the  legislature  in  the  expenditure  of  this  sur- 
plus.  He  would  leave  it  to  the  gentleman  to  say 
if  this  more  liberal  plan  would  not  be  equally 
efficient,  and  yet  would  confer  manifold  bless- 
ings upon  the  people  waiting  for  the  completion 
of  these  works.  This  sum  would  pay  the  in- 
terest on  the  entire  state  debt.  Beyond  that  ten 
years  appropriate  $2,000,000  annually,  and  the 
debt  would  certainly,  within  the  most  reasona- 
ble time,  be  wiped  out.  This  done,  we  shall 
have  satisfied  the  people.  We  shall  have  done 
what  we  were  sent  here  to  do — secure  the  pay- 
ment of  the  state  debt,  and  yet  at  the  same  time 
fulfil  the  equally  plighted  faith  of  the  state  to 
complete  its  unfinished  works.  The  ingenuity 
of  man  could  not  devise  a  plan  that  would  pay 
the  debt  more  surely  than  the  annual  appropri- 
ation of  $1,500,000.  If  you  had  the  money  now 
in  the  treasury,  you  could  not  so  well  invest  it 
to  secure  the  sum  at  the  end  of  the  ten  years, 
as  would  this  annual  appropriation.  No  one 
believed  for  a  moment  but  what  by  that  time 
the  net  revenues  of  the  canals  would  be  at  least 
$2,000,000.  Every  calculation  of  the  probable 
increase  of  these  revenues  had  fallen  far  short 
of  the  actual  result.  Even  the  far-grasping 
mind  of  Mr.  Ruggles  had  failed  to  anticipate 
the  actual  result.  Mr.  W.  deprecated  the  drag- 
ging in  of  party  considerations  here.  He  came 
not  here  to  carry  out  his  own  views,  but  to  com- 
promise with  the  gentleman  from  Herkimer  and 
those  who  acted  with  him.  To  apply  a  sinking 
fund  of  $1,500,000  for  ten  years  and  $2,000,000 
yearly  thereafter,  would  pay  off  every  dollar  of 
the  state  debt  in  1869.  This  plan  would  more 
certainly  secure  the  payment  of  that  debt,  than 
if  we  should  place  the  entire  control  of  the  state 
revenues  with  the  Comptroller.  Mr.  W.  ap- 
pealed to  gentlemen  to  go  for  this  liberal,  en- 
lightened and  certainly  safe  policy,  the  best  that 
could  be  devised  for  the  interest  of  the  creditors 
of  the  state,  while  at  the  same  time  it  would 
ensure  to  the  people»of  the  state  advantages,  the 
immensity  of  which  no  man  could  estimate. 

Mr.  HOFFMAN  briefly  replied,  contending 
that  the  plan  proposed  by  the  gentleman  would 
require  a  payment  by  the  state  for  principal  and 
interest  on  extension  of  the  round  sum  of  $45,- 
000,000.  In  his  opinion,  no  sane  man  would 
assent  to  such  a  compromise. 

Mr.  PATTERSON'S  amendment  was  car- 
ried, 44  to  34. 

Mr.  BROWN  moved  to  strike  oat  the  entire 
tectioo.  m 


678 


Mr.  TILDEN  begged  gentlemen  to  remember 
the  design  of  this  section.  It  was  to  secure  to 
the  state  the  payment  of  the  debt. 

Mr.  RICHMOND  said  there  was  another  rea- 
son. The  Erie  Canal  was  the  only  productive 
property  in  the  state,  and  the  people  would  be 
glad  to  preserve  something  that  was  good. 
Even  the  public  lands  had  been  frittered  away. 

Mr.  BURR  did  not  know  that  purchasers 
would  be  found  for  our  canals.  But  if  it  were 
possible,  was  it  good  policy  to  wash  our  hands 
of  them.  He  did  not  know  that  his  motion 
would  meet  with  much  favor,  but  he  would 
leave  it  to  the  legislature  to  dispose  oC  these 
works  if  they  should  think  it  proper  to  do  so. 

Mr.  MARVIN  said  it  had  struck  him  that  this 
was  a  very  singular  provision  to  insert  in  a  con- 
stitution, especially  at  the  end  of  such  an  arti- 
cle as  this.  If  the  miserable  canals  have  run 
the  state  so  much  into  debt,  and  the  holding  of 
them  was  likely  to  impoverish  and  ruin  the 
whole  state,  it  seemed  to  him  if  they  could  get 
rid  of  them — if  any  individuals,  were  foolish 
enough  to  take  them  and  pay  the  whole  debt 
which  had  been  created  to  make  them — if  in 
addition  to  all  that  they  could  find  somebody  to 
pay  back  to  the  state  the  amount  of  debt  ari- 
sing out  of  the  salt  tax,  and  the  auction  duties 
— if  some  miserable  men  from  Western  New 
York,  or  Michigan,  or  Ohio,  and  the  country 
about  the  Lakes,  would  come  forward  and  take 
from  the  poor  state  of  New  York  these  misera- 
ble canals,  paying  not  only  the  debt  bnt  interest 
compounded  every  three  months,  and  a  million 
or  more  besides  to  cover  contingencies,  and  thus 
relieve  some  gentlemen  here  from  the  distress- 
ing night  mare  under  which  they  labored,  and 
the  state  of  New  York  from  becoming  bank- 
rupt, it  seemed  to  him  it  would  be  good  policy 
for  the  state  to  get  rid  of  them  as  soon  as  pos- 
sible. He  confessed  he  had  felt  for  some  days 
past,  inclined  to  get  up  and  say  to  gentlemen 
that  if  they  were  so  much  distressed  about  these 
financial  matters,  there  would  be  no  difficulty 
at  all  in  finding  men  who  would  come  and  as- 
sume the  whole  debt  of  the  state  of  New  York, 
every  dollar ol  it  and  something  more,  and  take 
the  canals — the  Erie,  and  Genesee  Valley,  and 
Black  River,  and  enter  into  obligations  to  com- 
plete them. 

Mr.  RICHMOND  enquired  whether,  if  such 
gentlemen  should  come  forward,  it  would  re- 
lieve the  people  of  the  State  from  the  responsi- 
bility of  paying  the  debt? 

Mr.  MARVIN  repeated  that  individuals  could 
be  found  to  take  the  canals  and  give  ample  se- 
curity both  for  the  completion  of  the  unfinished 
works  and  the  payment  of  the  debts,  and  to  give 
a  few  millions  over  and  above.  Mr.  M.  then 
proceeded  to  say  a  word  br  two  in  relation  to 
some  remarks  which  had  fallen  from  Mr.  Hoff- 
man who  had  said  that  the  plan  of  the  gentle- 
man from  Ontario,  (Mr.  Worden,)  was  worse 
than  the  plan  of  the  committee,  and  that  so  were 
the  plans  of  the  gentlemen  from  Alleghany, 
Schoharie  and  others.  The  position  which  the 
gentleman  took  and  urged  was  that  by  postpon- 
ing the  payment  of  the  debt,  they  would  be  | 
obliged  to  pay  a  larger  amount  of  money  in  the 
shape  of  interest,  and  the  gentleman  produced 
tables  to  show  how  much  more  money  we  shall  | 


be  obliged,  to  pay  under  any  of  these  than  under 
his  own  plan.  That  was  undoubtedly  so.  No 
body  doubted  it.  If  an  individual  borrowed  a 
thousand  dollars  for  a  year  and  postponed  the 
payment  for  one  hundred  years,  we  know  that 
the  aggregate  amount  of  dollars  and  cents  would 
be  greater  than  if  it  were  paid  in  a  year;  hut  what 
argument  was  this?  What  wrs  going  on  in  the 
meantime?  Had  they  forgot  the  property  in 
hand  in  which  the  money  was  invested  ?  Had 
not  the  State  of  New- York  got  her  canals  and 
internal  improvements?  And  were  they  not  in- 
vestments which  would  pay  well  to  a  dead  cer- 
tainly during  all  that  very  time?  So  that  if 
they  postponed  the  payment  six  or  ten  years 
were  they  not  raisins:  a  much  larger  sum  as  a 
revenue  from  the  canals  than  the  interest  of  the 
debt  postponed?  The  gentleman  from  Herki- 
mer however,  would  pay  the  debt,  save  the  in- 
terest, but  lose  all  the  advantages  of  the  invest- 
ment. Now  he  had  expected  that  while  provi- 
sion would  be  made  to  pay  the  debts  within  a 
reasonable  time,  and  the  annual  accruing  inter- 
est, the  balance  of  the  revenues  of*  the  canals 
would  be  allowed  to  go  to  the  completion  of  the 
works  for  a  few  years,  and  then  all  the  reve- 
nues might  be  taken  for  the  entire  extinguish- 
ment of  all  claims — and  when  such  a  plan  was 
brought  forward  as  that  which  his  friend  from 
Ontario  had  foreshadowed,  he  thought  every 
gentleman  would  conclude  that  it  was  high 
toned,  honorable,  and  safe.  By  that  plan  the 
canals  could  be  completed  and  the  integrity  of 
the  State  preserved.  But  how  were  they  met? 
Why  if  he  could  understand  the  matter,  the  gen- 
tleman from  Herkimer  proposed  that  the  entire 
debt  of  the  State  should  be  paid  off  in  less  than 
twenty  years.  And  how  could  it  operate?  Why 
it  would  take  all  the  fruit  ol  the  canals  and  ap- 
propriate them  for  that  purpose,  and  postpone 
for  many  years  the  completion  of  the  system  of 
internal  improvement.  Now  he  thought  we 
could  pay  off  the  debt,  postponing  its  entire  ex- 
tinguishment a  few  years,  and  in  the  next  ten 
or  twelve  years  complete  the  unfinished  works, 
afterwards  taking  all  the  revenues  for  the  pay- 
ment of  the  unpaid  claims.  The  gentlem  in  from 
Alleghany  had  shown  that  $1.500. 000  for  ten 
years  and  $2,000,000  afterwards  would  be  suffi- 
cient to  complete  the  works  and  pay  the  debt  in 
twenty-four  or  twenty-five  years,  and  he  was  a 
gentleman  who  appreciated  as  highly  as  any 
man  here  the  honor  of  the  State  of  New- York 
Mr.  M.  then  proceeded  to  examine  the  proget  of 
the  gentleman  from  Herkimer  and  particularly 
his  fears  that  in  ten  or  twelve  years  the  Erie 
Canal  would  have  arrived  at  its  culminating 
point.  He  said  the  argument  of  the  gentleman 
from  Herkimer  was  ingenious,  but  it  rested  on 
an  assumption  of  a  single  fact.  If  the  fact 
were  establtshed  that  at  the  end  of  eight  or  ten 
years  the  revenues  of  the  canal  were  to  com- 
mence  their  decline,  he  agreed  with  the  gentie- 
man  that  they  should  husband  their  resources, 
that  they  should  make  the  most  of  the  sun  shine 
of  prosperity,  and  in  that  time  reduce  the  debt  to 
an  amount  which  could  be  controlled  by  a  small 
revenue  at  a  subsequent  period.  The  gentle- 
man from  Herkimer  had  undoubtedly  brought 
himself  to  believe  that  the  revenues  would  de- 
cline in  eight  or  ten  years.    Mr.  M.  believed  the 
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result  would  be  very  different.  If  it  were  not  ^ 
thai  he  was  not  now  disposed  to  detain  the  com- 
mtitee  he  coutd  demonstate  it  The  typography 
of  the  whole  globe  presented  no  spot  which 
which  could  compare  with  the  state  of  New- 
York  in  the  advantage  of  position.  There  was 
no  portion  of  the  United  States  where  the  great 
West  could  be  successfully  connected  by  water 
communication  with  the  Atlantic,  except  where 
the  Erie  canal  passed  the  Allegany  range  of 
mountains,  without  going  as  Jar  south  as 
Georgia.  He  proceeded  to  describe  the  country 
which  must  seek  a  market  b>  means  of  the  Erie 
canal,  embracing  several  of  the  western  states, 
and  urged  the  enlargement  of  the  canal  as  the 
natural  avenue  of  the  commerce  of  those  states. 
Mr.  M.  closed  with  the  remark,  that  il  any  gen- 
tleman imagined  that  he,  with  the  feeling  of 
that  pride  which  he  felt  in  contemplating  this 
great  enterprise  of  the  age — the  Erie  canal — 
the  source  of  countless  millions  of  revenue,  and 
of  eminent  prosperity  to  this  great  state — he 
begged  to  disabuse  their  minds  of  any  such  idea. 
He  hoped  to  see  our  canals  rem  in  ever  the 
property  of  the  state — believing  that  they  would 
prove  the  richest  and  most  honorable  legacy 
which  any  government  ever  left  to  posterity. 

Mr.  ALLEN  said  that  gentlemen  had  stated 
that  the  members  from  the  city  of  New  York 
come  forward  here  in  phalanx  to  sustain  this 
project  of  the  gentleman  from  Herkimer.  He 
could  only  state  that  so  far  as  he  knew,  there 
had  been  no  consultation  between  the  members 
from  the  city,  on  any  subject  that  had  come  be- 
fore the  Convention.  They  acted  from  their  own 
impressions  on  the  subject  before  us  without 
consultation  in  any  way  whatever.  Several 
speakers  had  been  inclined  to  instruct  them  how 
they  should  vote.  He  believed  they  were  able 
to  judge  for  themselves.  They  believed  they 
knew  what  the  interest  of  New  York  was. 

Mr.  WORDEN  asked  if  the  gentleman  allu- 
ded to  any  thing  he  had  said? 

Mr.  ALLEN  :  I  intended  to  allude  to  you  gen- 
erally— to  all  alike  That  was  all.  There  had 
been  no  consultation  among  us.  We  voted  in- 
dependently. 

Mr.  Burr's  motion  to  strike  out  the  7th  sec- 
tion was  lost  without  a  division. 

The  article  having  been  gone  through  with, 

Mr.  WORDEN  suggested  that  it  would  be  ad- 
visable to  take  up  the  other  report  from  the  fi- 
nance committee.  There  was  something  in  that 
that  might  have  some  influence  on  this. 

Mr.  RICHMOND  suggested  that  there  were 
one  or  two  sections  in  this  article  that  had  not 
been  acted  on. 

Mr.  HOFFMAN  said  no  question  had  been 
taken  on  any  of  the  sections  j  but  if  no  amend- 
ments were  proposed  they  had  been  passed  over. 
0.r.  WORDEN  :  With  the  understanding  that 
ifgentlemen  desired  to  propose  amendments  to 
any  of  the  sections,  they  could  be  offered. 

Mr.  HOFFMAN  said  that  when  the  question 
was  put  on  reporting  the  article  to  the  Conven- 
tion, the  whole  of  it  was  open  to  debate  and 
amendment.  If  any  gentleman  desired  to 
speak,  he  hoped  it  would  be  done  now.  Gen- 
tlemen had  alluded  to  him  in  a  personal  manner. 
He  desired  to  reply  when  others  were  through. 

Mr.  HARRISON  said,  that  before  the  article 


war  laid  aside,  he  desired  to  offer  an  amend- 
ment. He  wanted  to  restrict  the  legislature 
from  authorizing  any  canal  or  railroad,  at  the 
expense  of  the  state,  until  the  present  canal 
debt  sho  ild  be  extinguished. 

The  CHAIR  suggested  that  it  would  be  in 
order  now. 

Mr.  HARRISON  went  on  to  say  that  the  peo- 
ple of  his  county  had  complained  occasionally 
of  the  sacrifices  they  had  been  called  on  to  make 
to  the  canal  policy — that  they  had  been  called 
upon  to  pay  it.  This  debt  had  been  incurred  in 
consequence  of  a  departure  from  the  original 
intentions  of  the  projectors  of  the  canal.  His 
section  of  the  state,  as  was  well  known,  were 
originally  opposed  to  the  construction  of  the 
Erie  and  Champlain  canals.  They  doubted  the 
ability  of  the  state  to  construct  them.  But  after 
it  was  demonstrated  that  the  project  was  possi- 
ble, they  acquiesced.  But  they  did  not  suppose 
that  t'»ese  lateral  canals  were  to  follow,  and 
they  complained  that  the  greater  portion  of  the 
debt  had  arisen  from  the  construction  of  these 
canals.  Their  property  had  depreciated  from 
1817  down  to  1830  or  '35;  indeed  until  the  over- 
flow of  the  population  of  New- York  began  to 
affect  the  neighboring  counties.  They  thought 
no  reflections  should  be  cast  on  them  for  com- 
plaining of  taxation.  They  did  protest  against 
being  taxed  either  for  this  debt,  or  for  carrying 
out  this  canal  policy.  He  proposed  therefore 
to  amend  by  adding  at  the  end  of  this  section, 
as  follows: — 

"  Rut  the  legislature  stnll  h:ive  no  power  to  author- 
ize, hereafter,  any  canal  or  railway  to  be  constructed 
at  the  expense  of  the  state,  until  the  present  canal  debt 
is  fuily  liquidnted  and  paid  ;; 

Mr.  RICHMOND  said  he  went  with  the  gen- 
tleman half-way — to  prohibit  the  legislature 
from  authorizing  the  construction  of  any  rail- 
road by  the  state,  until  the  state  debt  was  paid. 
On  the  other  question,  he  reserved  his  opinion. 
It  was  the  worst  kind  of  policy  for  the  state  to 
construct  railroads.  The  time  had  gone  by  when 
there  was  much  danger  of  it.  There  was  a  time 
when  the  state  came  pretty  near  it.  A  bill  for 
the  construction  of  a  railroad  by  the  state  was 
defeated  in  the.  Assembly  of  1841,  by  a  very 
small  majority.  He  recollected  that  he  drew 
upon  himself  some  odium  for  voting  against  it. 
But  time  had  shown  that  he  was  right.  Mr.  R. 
went  on  to  allude  to  Mr.  Angel's  proposition— 
which  he  described  as  a  consolidation  of  all  the 
state  funds  into  one.  He  said  he  had  always 
been  an  internal  improvement  man  ;  but  he  was* 
for  going  on  cautiously  and  steadily,  and  not  by 
impulses.  All  admitted  that  we  had  gone  on 
too  fast.  But  he  had  this  to  say,  that  if  the  gen- 
tleman from  Allegany  wanted  to  see  the  canal 
system  perfected,  it  could  never  be  done  by  a 
consolidation  of  funds.  He  did  not  know  whe- 
ther the  gentleman  desired  to  see  the  School 
Fund  consolidated  with  the  rest. 

Mr.  ANGEL  wanted  only  one  fund  to  support 
government.  He  would  leave  all  other  funds  to 
stand  as  they  are. 

Mr.  RICHMOND  went  on  to  urge  the  policy 
of  keeping  these  funds  separate,  and  of  making 
specific  applications  of  it.  When  these  funds 
were  set  apart  for  specific  objects,  they  could 
not  be  so  easily  got  hold  of  bj^the  sharks  that 
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always  hung  about  the  legislature — especially 
when  the  U.  States  deposite  fund  came  into  the 
hands  of  the  state.  Mr.  R.  was  opposed  to  sad- 
dling the  support  of  education  on  the  canals,  or 
on  any  locality.  He  opposed  also  making  the 
canals  pay  back  the  salt  duty.  But  for  the  ca- 
nals, not  one-fourth  part  of  the  salt  would  have 
,  been  manufactured  that  was  now.  The  canals 
had  made  this  salt  revenue  what  it  was,  and 
were  entitled  to  it.  It  was  moreover,  a  local 
tax,  which  the  people  of  the  western  part  of  the 
state  never  would  have  submitted  to,  but  for  the 
fact  that  it  was  to  be  laid  out  on  the  Erie  canal. 
Then  that  canal  had  benefitted  the  western  part 
of  the  state — but  no  more  than  it  had  benefitted 
the  city  of  New  York.  Western  New  York  had 
paid  their  full  share  of  the  benefit  they  received 
from  it.  They  paid  the  tolls  on  their  products 
— not  the  consumer.  The  tolls  were  so  much 
deducted  from  the  market  price,  and  came  out  of 
their  products  .  Mr.  R.,  in  this  connection,  re- 
pudiated the  idea  of  throwing  this  railroad  debt 
on  the  canals.  Other  parts  of  the  state  had  as 
much  agency  in  these  railroad  loans  as  western 
New  York — and  it  would  be  unjust  to  levy  upon 
the  west  indirect  taxes,  by  means  of  canal  tolls, 
to  pay  off  this  debt. 

Mr.  STOW  here  obtained  the  floor  and  moved 
that  the  committee  rise.    Agreed  to. 

A  communication  from  the  Secretary  of  State, 
inviting  the  Convention  to  attend  the  closing 
exercises  of  the  State  Normal  school,  was  read. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
THE  FINANCES,  &c. 
The  committee  of  the  whole  resumed  the  con- 
sideration of  the  financial  report. 

The  amendment  of  Mr.  Harrison  was  re- 
jected. 

Mr.  STOW  moved  to  amend  the  first  section 
80  that  it  should  read  as  follows: — 

§  l.  After  paying  the  expenses  of  collection,  super- 
intendence and  ordinary  repairs,  $•, 600, 000  of  i he  rev- 
enues of  the  state  canals  shall,  in  each  fiscal  year,  and 
at  that  year  for  a  shorter  period,  commencing  on  the 
1st  day  of  June,  1846,  be  set  apart  as  a  sinking  fund  to 


pay  the  interest  and  redeem  the  principal  of  [the  4u\e 
debt  until  the  first  day  of  July,  1856,  after  which 
$2,000,000  of  said  revenues  shall  continue  to  be  ap- 


plied or  set  apart  annually]  until  the  same  shall  be 
wholly  paid;  and  the  principal  and  income  of  the  said 
sinking  fund  shall  be  sacredly  applied  to  that  purpose. 

[The  matter  proposed  to  be  inserted  is  in 
brackets,  and  takes  place  of  the  words  "of  that 
part  of  the  state  debt  called  the  canal  debt,  as 
it  existed  at  the  time  aforesaid,  and  including 
$300,000  then  to  be  borrowed."]' 

Mr.  STOW  remarked  that  his  proposition, 
in  substance  was,  that  we  should  set  apart  a 
million  and  a  half  annually  for  ten  years,  and 
thereafter  two  millions  for  the  payment  of  the 
debt  of  the  state.  Mr.  S.  then  proceeded  at 
length,  to  sustain  his  proposition.  Though  he 
differed  very  essentially  with  the  gentleman  from 
Herkimer  in  some  respects,  yet  he  assented  to 
many  of  his  views.  But  of  the  truths  which 
that  gentleman  had  uttered,  none  struck  him 
more  forcibly  than  that  which  he  uttered  several 
weeks  ago— and  that  was  that  this  was  a  cold, 
lifeless,  dreamless  matter  of  calculation,  with 
which  imagination  and  fancy  had  nothing  to  do~- 


that  we  were  to  deal  in  figures  and  fact  and  to 
consult  calm  judgment,  and  the  sober  convic- 
tions of  experience.  He  concurred  also  in  the 
position,  though  not  in  the  manner  of  carrying 
it  out,  that  the  debt  shall  be  paid,  and  the  pub- 
lic condition  abundantly  secured.  He  agreed 
also  that  the  canals  should  pay  for  themselves — 
and  that  the  debt'of  the  state,  beyond  the  debt 
of  the  canals,  should  be  paid  from  the  general 
fund.  He  made  these  distinctions  because  they 
were  forced  upon  him — and  not  because  he  pre- 
tended to  understand  the  distinction  between  the 
canals  and  the  state.  The  gentleman  from  Her- 
kimer told  us  distinctly  that  the  canals  were  to 
pay  no  debt  that  they  did  not  themselves  owe. 
And  the  questien  was  not  how  much  the  general 
fund  owed,  but  how  much  the  canals  owed  the 
general  fund.  Whether  what  the  canals  owed 
the  general  fund,  would  pay  its  debt,  was  im- 
material. Whatever  that  amount  was,  it  must 
be  paid,  and  that  alone.  The  canals  asked  no 
favors — nothing  but  strict  and  exact  justice. — 
The  canal  debt  in  round  numbers  was  $17,000,- 
000— the  general  fund  debt  $5,000,000.  The 
canals  were  said  to  owe  the  general  fund 
a  large  sum  of  money — over  $13,000,000. — 
Mr.  S.  insisted,  to  begin  with,  that  if  forced  to 
state  an  amount,  justice  and  equity  required  that 
the  whole  of  it  should  be  stated — that  a 
distinction  should  be  made  between  the 
Erie  and  Champlain  canals  and  the  lateral  ca- 
nals. When  these  were  constructed,  they  could 
not  under  the  constitution,  be  made  a  charge  on 
the  Erie  and  Champlain  canals.  They  were 
chargeable  on  the  general  fund — and  if  the 
E.  and  C  canals  were  to  assume  this  debt 
which  the  general  fund  was  obliged  to  pay — most 
certainly  the  amount  should  be  stated  on  a  liber- 
al footing.  But  if  the  chaige  of  principal  was 
unjust,  much  more  unjust  and  exorbitant  was 
the  charge  of  compound  interest  at  5  per  cent — 
that  money  could  be  borrowed  at  a  less  rate  on 
the  security  of  the  canals — that  no  court  of  jus- 
tice would  enforce  such  a  claim  for  interest, 
though  matter  of  agreement  between  parties — 
that  the  canals  never  made  an  agreement — that 
no  business  could  live  under  such  a  charge  of 
interest — that  an  investment,  at  that  rate,  in  a 
dwelling  or  in  the  tools  of  one's  trade,  would 
eat  up  the  owner.  Mr.  S.  run  over  the  items  of 
this  account  against  the  canals  He  assented  to 
the  charge  for  the  land  sales  and  for  the  direct 
tax — though  he  might  well  urge  that  the  canals 
had  enhanced  the  value  of  real  estate,  through- 
out the  state  full  enough  to  bal  ance  the  account. 
But  he  protested  against  the  charge  of  the 
steamboat  tax.  It  was  levied  expressly  for 
the  building  of  the  canals,  and  which  nev- 
er would  have  been  levied  but  for  that  pur- 
pose. The  ground  on  which  it  was  laid  was 
that  those  who  had  the  exclusive  right  of  j^vi- 
gating  the  Hudson  by  steam,  Fulton  and  his  as- 
sociates, could  well  afford  to  pay  something  for 
the  increased  travel  and  business  which  the  ca- 
nals would  throw  upon  the  river.  It  was  an  un- 
just tax,  levied  upon  a  particular  interest,  to  aid 
in  a  great  object—and  if  it  was  to  be  repaid 
at  all  by  the  canal,  he  submitted  that  it  belong- 
ed rather  to  the  heirs  of  Fulton,  from  whom  it 
had  been  wrung,  rather  than  to  the  general  fund. 
Mr.  S.  went  at  length  into  the  history  of  the 
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salt  duty — dwelling  upon  its  operation  and  a- 
mount  in  1817,  and  its  increase  in  1827 — its  be- 
ing laid   not  only  on  salt  manufactured  at  the 
state  springs,  but  on  all  salt  manufactured  in  the 
western  district — its  having  been  paid  almost  ex- 
clusively by  the   localities   chiefly  interested  in 
the  construction  of  the   canal — and  urging  that 
the  increase  in  the  manufacture  and  the  exten- 
sion of  the  market,  were  the  results  of  the  ca- 
nal solely — that  this  increase  was  in  spite  of  the 
tax  on  the  article — that  whilst  the  canals  gave 
the  salt  a  market,  and   transported  free  of  toll 
the  wood  used  in  the  manufacture,  the  salt  itself 
was  charged  with  but  half  the  toll  on  other  ar- 
ticles— that  but  for  the  canal  (assuming  that  the 
population  of  the  state  would  have  increased  to 
its  present  number)  the  salt  duty  from  1817  to 
1835  would  have  amounted  in  the  aggregate  to 
no  more   than  $175,000— that   one  of  the  main 
grounds  urged  for  the  construction  of   the  later- 
al canals,  which  were  originally  a  charge  on  the 
general   fund,    and    which  had    now  become  a 
charge  on  the  Erie  canal,  was  that  it  would  ex- 
tend the  sale  of  salt.     And  yet  for  all  the  bur- 
thens  which   the  Erie  canal  had  been  made  to 
bear,  to  extend    the  manufacture  and    sale   of 
salt,  it   was    not   to   receive    any   credit.     As 
to    the    admission    of    Governor   Clinton,    that 
these  duties   would   be  restored  to  the  general 
fund,  Mr.  S.  denied  that  any  such   bargain  had 
been  made  by  the  party  interested — the  party 
that  paid  the  tax — and  that  nothing  could  be 
more  unjust  now  than  to  make  the  western  dis- 
trict chargeable  with  a  local  tax  for  the  support 
of  government — to  say  nothing  of  the  injustice 
of  doing  this  without  giving  them  credit  for  the 
debt  of  the  general  fund,  thrown  upon  the  canal 
on  account  of  the  lateral  canals.     To  know  the 
injustice  of  this  charge,  on  the  precise  ground 
that  it  was  paid  almost  exclusively  by  a  locality, 
Mr.  S.  quoted  a  joint  report  to  the'two  houses 
in  1825.     He  also  quoted  fom  the  Comptroller's 
reports  in '33  and  '34,  to  show  that  this  salt  duty 
charge  had  been  at  one  time  stated  at  five  mil- 
lions and  at  another  five  millions  and  a  fraction*. 
Now  it  was  stated  at  seven  millions — making 
with  compound  interest  up  to  this  time  a  differ- 
ence of  five  millions.     As  to  the  auction   duty, 
Mr.  S.  urged  that  that  too  was  a  local  tax,  a  tax 
on  the  business  of  New- York — so  far  regarded 
as  a  local  tax  that  half  of  it  was  conceded  to  be- 
long to  New- York  for  local  purposes.     It  was  a 
tax  levied  then   for  a  great  public  object,  but 
peculiarly  beneficial  to  New-York— and   hence 
it  was  that  Mr.  Clinton  protested  against  any 
interference  on  the  part  of  Congress  with  this 
duty.     Mr.  S.  nevertheless   was  willing  to  say 
that  the   canals   should  pay  a  large   portion  of 
the   debt.     But   he   did   insist   that    $5,000,000 
was  the  utmost  sum  that  could  be  charged  upon 
the  canals  on  account  of  these  duties — and  that 
the  canals  were  willing  to  pay,  not  as  a  matter 
of  strict  justice  and  right,  but  as  a  matter  of  con- 
cession and  generosity.     As  to  the   state  debt — 
the  canal  debt  proper — Mr.  S.  said  he  would  not 
dispute  with  gentlemen  as  to  who  was  to  blame 
for  that,     He  imputed  no  dishonor  to  any  body 
for  it.     Indeed,  in  view  of  the  results  which  pre- 
sented themselves  on  every  side,   of  the  canal 
policy,  he  was  willing  to  assume  his  share  of 
the  one  with  the  honor  of  the  other — let  others 


do  as  they  pleased.  Mr.  S.  here  glanced  at  the 
question  of  good  faith  to  the  public  creditor- 
insisting  that  the  creditor  had  the  law  to  rely 
on,  to  begin  with,  and  had  no  right  to  demand 
additional  constitutional  security — that  so  long 
as  we  did  not  impair  that  security,  the 
creditor  had  no  right  to  complain — but  that  his 
proposition,  *o  far  from  impairing  this  security, 
would  strengthen  and  establish  it  beyond  alt 
hazard — that  it  gave  him  a  mortgage  on  all  the 
canals,  worth  at  this  moment  forty  millions,  to 
secure  a  debt  of  twenty-three  millions — that  it 
would  render  absolutely  certain  the  extinguish- 
ment of  the  debt  in  23  years — and  from  what 
he  had  heard  personally  from  large  holders  of 
state  stocks,  he  was  satisfied  that  it  would  en- 
hance largely  the  value  of  these  stocks.  He 
went  on  to  urge  that  good  policy  and  true  econ- 
omy required  that  a  portion  of  the  canal  reve- 
nues should  be  used  for  other  purposes  than  the 
payment  of  the  debt — unless  indeed  gentlemen 
were  prepared  to  say  that  the  suspension  act  of 
'42  was  intended  as  an  abandonment  of  our  in- 
ternal improvements — or  that  it  was  more  for 
the  interest  of  the  state  to  pay  a  portion 
of  the  debt  drawing  five  per  cent  interest, 
than  to  expend  the  money  in  completing 
an  improvement  which  would  bring  at 
least  ten  per  cent.  Mr.  S.  now  proceeded 
to  examine  Mr.  Hoffman's  plan  for  im- 
proving the  Erie  canal.  He  dissented  from  that 
gentleman's  position,  that  the  tolls  would  begin 
to  culminate  after  ten  years.  He  showed  that 
thus  far  the  canal  trade  within  this  state  had 
gone  on  increasing;  and  that  the  commerce  of 
the  west,  which  naturally  sought  this  channel  to 
market,  could  not  possibly  decrease  after  that 
time  j  that  the  locks  now  were  too  wide  for  the 
present  canal  ;  and  that  the  difficulty  would  only 
be  increased  by  enlarging  the  locks,  leaving  the 
canal  essentially  as  it  was  ;  that  the  increasing 
trade  of  the  west  required  additional  capacity 
in  the  canal ;  that  the  enlargement,  by  cheapen- 
ing transportation,  would  secure  it ;  that  the 
immense  increase  of  products  at  Buffalo,  on 
which  toils  had  been  reduced,  showed  that  the 
true  policy  was,  to  reduce  charges  on  the  canal 
by  an  increase  of  capacity ;  that  the  detentions 
now  at  Lock  port,  for  want  of  a  double  set  of 
locks,  were  a  subject  of  great  complaint,  and  a 
serious  impediment  to  navigation  ;  that  the  ex- 
tent of  the  lockages  there  was  one  hundred 
and  twenty  a  day,  when  the  locks  were  fully 
employed  ;  that  the  plan  of  the  gentleman  from 
Herkimer  would  make  no  adequate  provision 
for  the  trade  that  was  every  day  increasing  in 
volume  from  the  great  west ;  that  it  would  by 
no  means  double  the  capacity  of  the  canal ;  and 
that  if  it  did,  it  would  only  stop  an  interest  of  a 
few  hundred  dollars  more  than  completing  the 
enlargement,  and  increasing  that  capacity  to  the 
extent  demanded  by  the  exigencies  of  trade.— 
[But  we  cannot  follow  Mr.  S.  further  in  this  * 
portion  of  his  speech,  in  the  course  of  which  he 
referred  often  to  statistics  and  documents,  in 
support  of  his  positions.] 

LAND  TENURES. 

Mr.  HARRIS,  from  committee  No.  18,  sub 
mi  t ted  the  following  report;— 
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ARTICLE  — . 

§1  All  feudal  tenures  of  any  description,  with  all 
their  incidents,  are  abolished. 

§  -2.  Any  lease  or  grant  ol  agricultural  land  for  a  long- 
er period  than  ten  years,  hereafter  made,  in  which 
shall  be  reserved  any  rent  or  service  of  any  kind,  shall 
be  void 

$  3.  All  covenants  or  conditions  in  any  grant  of  land 


whereby  the  right  of  the  grantee  to  alien  is  in  any  man- 
ner restrained,  and  all  fines,  quarter  sales  and  other 
charges  upon  -liena»ion,  reserved  in  any  grai,t  of  land 
hereafter  to  be  made,  shall  be  void. 

The  report  was  referred,  and  the  Convention 
adjourned  to  8  1-2  o'clock  to-morrow  morning. 


THURSDAY,  SEPTEMBER  17. 


Prayer  by  the  Rev.  Dr.  Potter. 
CANALS,  FIVANCES,  *c. 

The  Convention  resolved  itself  into  committee 
of  the  whole  on  the  report  of  committee.  No.  3, 
Mr.  W.  Taylor  in  the  chair,  the  pending 
question  being  on  the  amendment  offered  by 
Mr.  Stow,  setting  ?side  $1,500,000  of  canal 
revenues  annually  for  ten  years,  as  a  sinking 
fund  for  the  extinguishment  of  the  state  debt, 
and  $2,000,000  thereafter  until  the  same  is 
wholly  paid. 

Mr.  HOFFMAN  said  if  no  other  gentleman 
desired  to  take  the  floor  he  should  proceed  to 
reply  to  the  remarks  of  gentlemen  who  had 
taken  part  in  this  debate.  No  gentleman  rising 
he  proceeded.  He  said  he  had  long  desired  to 
see  the  people  of  this  state  become  the  merchant, 
the  bank,  and  the  carrier  of  this  union.  With 
this  impression  in  1835,  he  desired  to  see  an  en. 
largement  of  the  Erie  canal,  but  he  concurred 
with  the  canal  board,  that  to  do  this  no  debt 
should  be  contracted.  And  when  our  nnancial 
condition  became  embarrassed,  he  lent  his  fee- 
ble  aid  to  prevent  the  consequences  of  the  bank- 
ruptcy of  our  state.  In  1841,  as  had  been  shewn 
by  Mr.  Worden,  he  sought  to  limit  appropria- 
tions for  these  canals.  He  had  then  the  valua- 
ble assistance  of  the  gentleman  from  Ontario, 
and  Mr.  H.  regretted  that  that  gentleman  could 
not  go  further.  At  the  time  referred  to  he  en- 
deavored to  establish  a  sinking  fund  to  pay  the 
debt  which  had  been  created,  when  the  state 
was  in  the  delirum  tremens  arising  out  of  the 
fiscal  debauch  which  had  prevailed.  Having 
done  all  this,  and  having  persisted  for  four  or 
five  years  in  endeavoring  to  establish  the  policy 
which  had  been  adopted,  he  could  not  now  con- 
sent to  abandon  it  for  another  which  experi- 
ence proved  led  to  ruin.  He  went  on  to  speak 
of  his  efforts  in  1841,  and  of  the  necessity  of 
adopting  the  propositions  now  submitted  by  the 
standing  committee.  Under  it  the  canals  would 
be  relieved  from  the  burden  of  debt  and  tolls, 
and  a  free  passage  be  opened  for  the  trade  of 
the  west-  He  hoped  there  would  be  no  post- 
ponement of  the  public  debt — no  British  system 
of  funding — but  that  the  debt  would  be  paid. 
He  alluded  to  some  remarks  made  by  the  gen- 
tleman from  Chautauque  (Mr.  Marvin)  who 
#had  complimented  his  ability.  To  that  gentle- 
man he  would  give  the  secret  of  his  influence  if 
he  had  any — it  was  by  placing  himself  on  the 
firm  rock  of  truth  where  alone  there  was  safety. 
He  replied  at  some  length  to  Messrs.  Marvin, 
Stow  and  Worden,  and  reiterated  the  state- 
ments  of  his  opening  speech  on  this  subject, 
which  he  complained  had  been  disingenuously 
quoted. 


Mr.  KIRKLAND  was  one  of  those  who  de- 
sired to  see  the  canal  debt  paid  ;  yet  he  believed 
the  gentleman  from  Herkimer  was  laboring  un- 
der serious  error,  and  hence  he  concurred  with 
the  gentleman  from  Erie  (Mr.  Stow),  in  his  ar- 
gument of  last  night.  Thousands  were  looking 
to  their  action  on  this  subject,  as  one  deeply  af- 
fecting their  best  interests  ;  and  therefore  it 
should  be  approached  with  becoming  serious- 
ness and  sincerity.  The  gen'leman  from  Her- 
kimer had  alarmed  himself  with  bugbears  ;  but 
notwithstanding  the  warnings  of  that  gentle- 
man,  he  believed  a  majority  of  this  Convention 
would  sustain  the  amendment  of  the  gentleman 
from  Erie.  It  was  a  duty  to  provide  for  the 
extinction  of  the  public  debt,  but  such  provision 
must  be  made  with  a  distinct  appreciation  of 
of  our  condition  and  prospects  ;  and  it  was  de- 
monstrable that  one  could  be  accomplished  con 
sistently  with  the  advancement  of  the  other. — 
But  a  due  regard  to  this  would  not  be  consist- 
tent  with  a  provision  which  wrould  tie  up  the 
hands  of  the  legislature  from  making  such  im- 
provements in  the  Erie  canal  as  would  retain  to 
us  the  commerce  of  the  great  West.  He  reca- 
pitulated the  amounts  expended  on  these  canals 
and  the  amounts  required  for  their  completion, 
and  asked  the  Convention  if  for  such  consider- 
ations the  advantages  to  be  derived  from  all  that 
had  been  expended  should  be  lost.  The  Gene- 
see Valley  and  the  Black  River  canals  were  ex- 
amined as  to  their  cost  and  utility,  dwelling  on 
the  value  of  the  latter  as  a  feeuer  to  the  Erie 
canal,  in  addition  to  its  importance  as  opening 
an  avenue  to  market  to  a  large  and  important 
section  of  the  state.  He  rapidly  glanced  at  all 
our  works,  finished  and  unfinished,  compared 
their  advantages  with  their  cost,  and  contended 
that  the  only  question,  in  fact,  now  to  be  set- 
tled was,  whether  the  debt  should  be  paid  in 
eighteen  or  twenty-three  years — a  difference 
only  of  five  years,  but  a  difference  which  would 
exert  a  good  or  a  malign  influence  over  the  in- 
terests of  large  sections  of  the  state.  Mr.  K. 
urged  at  much  length  the  importance  and  econ- 
omy of  carrying  forward  steadily  to  completion, 
our  great  works  of  internal  improvement,  and 
as  rapidly  as  our  means  and  the  ultimate  pay- 
ment of  the  public  debt  would  permit. 

Mr.  STOW  said  he  had  beeu  alluded  to  in  a 
manner  hardly  comporting  with  the  courtesy  of 
debate,  by  the  gentleman  from  Herkimer  (Mr. 
Hoffman).  That  gentleman's  charges,  in  his 
views,  were  not  quite  consistent  with  his  own 
general  character  lor  fairness,  the  proprieties  of 
the  subject,  or  with  what  was  due  from  one 
member  to  another.  But  he  should  proceed  at 
once  to  matters  of  more  consequence— for  he 
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should  not  be  driven  from  the  subject  in  hand  by 
mere  personal  considerations.  He  preferred  to 
examine  this  subject  in  a  manner  due  to  its  im- 
portance— and  should  not  change  the  subject  of 
the  finances  and  the  enlargement  into  a  petty 
personal  controversy.  If  any  such  controversy 
arose  here,  it  must  be  with  some  other  man  — 
That  gentleman  remarked  in  the  outset  that  if 
his  argument  had  any  force  or  weight, it  was  from 
no  genius  or  talent  of  his  own,  but  from  the  im- 
portance of  truth.  But  the  gentleman,  he  must 
be  permitleJ  to  say,  after  taking  that  position, 
seemel  to  have  used  it  only  as  a  point  of  de- 
parture— for  from  that  point  his  statements  were 
exceedingly  erroneous.  Mr.  S.  denied  that  he 
had  admitted  that  the  canals  should  pay  all  ex- 
cept what  they  had  created.  He  did  admit  that 
they  should  pay  all  they  owed  the  general  fund, 
and  sought  to  show  what  that  was  j  and  that  by 
assuming  and  paying  the  general  fund  debt,  the 
canals  cancelled  ail  claim  that  the  treasury  could 
justly  make  against  them.  He  believed  then 
the  canals  would  pay  more  than  the  treasury  had 
a  riffht  to  demand — for  the  scope  of  his  argu- 
ment was  that  whatever  tax  had  been  1  iid  par- 
ticularly in  reference  to  the  canals,  especially 
if  it  was  one  that  could  not  have  been  equitably 
levied  except  for  that  specific  purpose,  and  was 
laid  on*  a  locality,  as  the  salt  and  auction  duties 
were — it  was  no  equitable  charge  against 
the  canals.  Mr.  S.  repeated  that  position  now, 
and  he  stood  corroborated  in  it  by  the  whole  ar- 
gument of  the  gentleman  himself — for  if  these 
were  iniquitous  taxes,  as  the  gentleman  said 
they  were,  and  if  you  could  not  equitably  tax 
the  cily  of  New  York  and  the  western  part  of 
the  state,  the  one  by  auction  duties  and  the  oth- 
er bv  salt  duties,  for  general  purposes — how  was 
it  that  the  specific  object  for  which  this  tax  was 
laid  could  be  made  equitably  to  refund  the  whole 
for  general  purposes?  Therein  the  gentleman 
misconceived  the  force  of  his  argument.  Mr.  S. 
insisted  also  that  compound  interest  was  an  un- 
reasonable charge — that  it  would  be  so  regarded 
as  between  man  and  man,  and  that  the  state 
could  not  equitably  insist  on  it.  The  gentle- 
man's answer  was,  that  an  individual  could 
sustain  a  suit  at  the  end  of  every  year,  and  in 
effect  secure  to  himself  the  benefit  of  the  rule. 
But  the  gentleman  knew  that  a  contract  in  ad- 
vance to  pay  compound  interest  was  voida- 
ble, and  could  not  be  enforced— and  because 
no  human  labor  could  sustain  such  a  tax. — 
Again,  Mr.  S.  quoted  divers  authorities  to  show 
that  it  was  not  a  settled  thing,  as  the  gen- 
tleman claimed,  almost  universally  conceded — 
that  the  salt  and  auction  duties  should  be  charg- 
ed over  against  the  canals — that  whenever  this 
charge  had  been  made,  it  had  been  just  as  flatly 
denied.  And  if  the  opinions  of  comptrollers 
were  to  have  any  weight,  which  he  quoted  on 
this  subject,  what  was  to  be  said  of  acts  of  le- 
gislation ?  Mr.  S.  pointed  to  the  act  of  41,  en- 
titled <{  an  act  to  regulate  the  amounts  between 
certain  funds  belonging  to  the  state" — and  to  the 
fact  that  in  the  settlement  then  made  between 
the  canal  and  general  fund,  $200,000  was  the 
amount  annually  to  be  paid  by  the  canal  to  the 
general  fund  in  liquidation  of  all  claims.  This 
was  a  virtual  acknowledgment  that  no  thirteen 
millions  was  due  from  the  canal  fund — for  it  was 


preposterous  that  the  party  having  a  just  claim 
to  that  amount,  should  have  settled  upon  it  an 
annuity  so  small.  If  legislative  acts  were  so 
sacred  that  they  could  not  be  reconsidered,  then 
here  was  this  matter  of  account  settled  and  li- 
quidated irrevocably.  But  another  subject  of 
complaint  was  that  Mr.  S.  used  the  same  old 
argument  that  had  always  been  used  heretofore 
in  reference  to  the  enlargement.  Mr.  S.  said  he 
claimed  no  originality  fur  it.  He  avowedly  con- 
sulted the  past  and  the  able  men  who  projected 
and  advised  this  project.  He  consulted  the  gen- 
tleman himself  when  he  advised  the  enlarge- 
ment to  six  feet  by  sixty.  Had  he  undertaken  to 
be  original,  the  Convention  might  well  perhaps 
have  received  his  positions  with  distrust.  He 
claimed  no  such  genius.  Had  he  been  original, 
he  should  have  been  in  the  position  of  the  gen- 
tleman himself — erroneous  also.  But  the  gen- 
tleman accused  him  ol  proposing  a  new  debt  by 
extending  the  old.  So  did  the  gentleman  him- 
self. The  only  difference  was  the  gentleman 
proposed  an  extension  from  time  to  time — Mr. 
S.,  for  a  period  of  time  and  for  a  great  public 
purpose.  But  the  gentleman  complained  of  mis- 
representation, in  the  manner  in  which  Mr.  S. 
had  treated  the  assertion  that  after  ten  years, 
the  canal  tolls  would  probably  decline.  Mr.  S. 
was  not  aware  that  he  had  done  more  in  reply 
to  this  than  to  show  thus  far  we  had  gone  on 
increasing  within  this  state,  and  that  the  reve- 
nue from  other  states  must  increase.  The  con- 
vention would  judge  whether  in  appealing  to  the 
gentleman  to  say  whether  he  supposed  that  for- 
eign sources  of  revenue  would  decline, he  had  not 
properly  met  the  argument  that  the  canal  tolls 
would  culminate  after  ten  years.  Butthegen- 
tleman^complained  of  an  entire  mis-statement  in 
attributing  to  him  a  remark  that  he  had  got  cer- 
tain information  about  easiest  traction  from  a 
boatman. 

Mr.  HOFFMAN  explained  what  he  under- 
stood the  gentleman  to  attribute  to  him,  and 
what  he  actually  did  say.  [It  seems  thatMr.  H. 
stated  from  papers  which  he  held  in  his  hand, 
in  relation  to  the  tonnage  of  boats  and  the  draft 
of  water,  what  was  apparent  from  them,  that 
the  boatman  and  the  carrier  held  in  sovereign 
contempt  all  that  bad  been  said  in  the  books  and 
report,  including  some  of  his  own,  in  regard  to 
the  easiest  traction.] 

Mr.  STOW  insisted,  whatever  papers  the  gen- 
tleman had,  might  show  as  to  what  boatmen  and 
carriers  thought  of  the  teachings  of  science,  that 
he  could  show  on  the  authority  of  the  gentle- 
man himself,  that  this  doctrine  of  easiest  trac- 
tion was  true.  The  matter  of  fact  remained 
that  the  canal  was  too  narrow  for  large  boats — 
and  he  showed  moreover  yesterday,  by  the  state- 
ments of  scientific  men,  that  the  present  locks 
were  too  wide  for  the  present  canal.  But  the 
gentleman  sought  to  get  rid  of  the  palpable  truth 
that  every  new  avenue  in  the  west  to  the  lakes, 
instead  of  diverting  commerce  south,  had  had 
the  effect  to  bring  it  this  way.  Mr.  S.  briefly 
reinforced  his  position  on  this  subject,  ani  also 
in  reply  to  Mr.  H.  that  the  increasing  commerce 
of  Buffalo  this  year  was  to  be  attributed  to  a 
considerable  extent  to  the  threatened  hostilities 
between  this  country  and  Great  Britain.  He 
showed  that  it  was  owing  to  other  causes^and 
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that  in  fact  New  Orleans  had  kept  up  with  Buf- 
falo, except  in  regard  to  articles  in  which  we 
had  reduced  tolls— *-that  it  was  the  cheapening  of 
the  canal  transportation,  that  had  drawn  this  in- 
crease to  our  canal — that  the  better  way  to  re- 
duce tolls  was  to  enlarge  the  canals,  &c.  But 
Mr.  S.  denied  the  gentleman's  position  that  the 
capacity  of  the  canal  was  large  enough.  Mr. 
S.  ran  over  his  positions  and  authorities  on  this 
point — the  increasing  number  of  clearances  at 
Buffalo  this  year — the  detentions  at  Lockport — 
the  want  of  capacity  in  the  locks  to  pass  boats, 
&c.  As  to  the  'shrieks  of  locality,'  on  which  the 
gentleman  from  Herkimer  had  dwelt  so  long, 
Mi.  S.  had  heard  them,  and  of  them  before.  He 
recollected  when  the  shrieks  of  locality  were 
heard  in  favor  of  terminating  the  Black  River 
canal  at  Herkimer,  and  that  very  respectable 
gentleman  joined  in  those  shrieks.  But  now 
nothing  but  groans  were  sent  up  from  that  quar- 
ter, in  relation  to  this  canal  and  its  termination. 
Mr.  Stow  went  on  to  examine  Mr.  Hoffman's 
plan  for  improving  the  canal — insisting  that  as 
a  financial  plan  it  was  at  war  with  true  econo- 
my, based  as  it  was  on  the  idea  oC  stopping  a 
little  interest,  which  would  be  more  than  saved 
hy  the  expenditure  of  the  principal  on  the  en- 
largement—that the  sum  proposed  to  be  expen- 
ded in  improving  the  canal  was  inadequate — 
that  it  was  in  conflict  with  one  of  the  gentle- 
man's own  report  as  canal  commissioner — and 
above  all  that  it  contemplated  a  partial  enlarge- 
ment of  the  locks,  and  an  unequal  enlargement, 
without  any  corresponding  increase  of  the  vol- 
ume of  water  in  the  canal. 

Mr.  GARDINER  said  he  had  not  intended 
to  take  part  in  this  debate,  but  having  been  per- 
sonally appealed  to  by  the  gentleman  from  Erie, 
in  reference  to  the  detentions  at  Lockport,  he 
felt  called  upon  to  state  what  had  come  to  his 
knowledge,  as  a  resident  of  Lockport.  It  was 
known  to  gentlemen  there  were  there  five  locks 
rising  consecutively  one  above  another,  and  so 
combined  that  they  must  be  used  together.  In 
consequence  of  the  removal  of  the  old  locks, 
there  was  now  but  one  tier  there.  In  conse- 
quence of  this,  the  arrangement  was  to  lock 
through  one  way  for  an  hour,  and  then  the  other 
way  for  an  hour — so  that  boats  arriving  within 
the  hour,  had  to  wait  their  turn,  and  if  there 
was  a  crowd  of  boats  waiting,  might  be  detained 
beyond  the  hour.  He  had  seen  there,  day  after 
day,  an  accumulation  of  boats  at  each  end  of 
the  locks,  .detained  from  five  to  six  hours, 
in  number  from  five  to  twenty.  This  fact  he 
knew  from  his  own  observation,  and  he  stated 
them  in  consequence  of  having  been  appealed 
to  by  the  gentleman  from  Erie.  It  was  for  the 
Convention  to  form  its  own  conclusions  from 
the  fact. 

Mr.  HOFFMAN  said  he  never  had  and  never 
would  be  drawn  into  a  personal  controversy  in 
debate  ;  and  all  he  had  said  in  reference  to  the 
gentleman  from  Erie,  he  thought  justified  from 
the  fact  that  he  called  the  gentleman's  attention 
at  the  time  to  an  error  under  which  the  gentle- 
man was  laboring,  in  regard  to  one  of  his  own 
positions,  and  because  the  gentleman  did  not 
correct  himself,  but  compelled  him  to  do  it. 
Mr.  H.  said  he  should  not  go  over  the  argument 
again.    He  knew  by  historical  results  what  a 


poor  old  single  lock,  west  of  Schenectady  had 
done,  and  he  knew  what  it  could  do,  if  impro- 
ved as  others  had  been.  He  knew  from  the 
sworn  returns  in  the  public  offices  that  three 
minutes  was  enough  to  pass  a  boat  through  a 
lock — and  that  this  would  allow  200  lockages  a 
day.  If  one  single  lock  could  get  along  with 
30,000  lockages  in  a  season — no  man  could 
induce  him  to  believe  that  the  detentions  at 
Lockport,  with  half  that  number  of  lockages, 
could  be  any  thing  serious,  if  there  was  proper 
care  in  arranging,  fixing  and  working  the  locks 
The  complaint,  if  well  founded,  was  a  com 
plaint  of  want  of  skill  in  working  the  locks. — 
Though  combined  locks  might  not  be  as  efficient 
as  single  locks,  yet  he  believed  that  for  a  series 
of  years  the  combined  locks  at  Lockport,  if 
rightly  fixed  and  properly  worked,  would  an- 
swer the  public  purposes.  As  to  the  salt  tax. 
he  would  only  add  to  what  he  had  said,  that  in 
1835,  the  annuity  settled  on  the  state  was  $300,- 
000  ;  and  that  the  act  of  1841  did  nothing  more 
than  make  it  an  annuity  in  form,  as  it  was  in 
fact  j  that  in  1836  it  was  raised  to  $400,000  a 
year,  and  that  it  was  in  fact  and  in  substance  an 
annuity  j  that  it  expressed  at  that  time  the 
sense  of  the  legislature  as  to  the  indebtedness, 
not  of  the  canals  as  a  system,  but  of  the  Erie 
and  Champlain  canals  alone.  If  the  gentleman 
was  right,  that  the  canals  were  not  to  be  charg- 
ed with  this  annuity,  then  the  state  must  provide 
for  its  own  debt  and  current  expenses  by  a  di- 
rect tax,  in  addition  to  what  was  now  imposed. 
Mr.  H.,  in  support  of  his  plan  for  improving 
the  canal,  stated  that  it  had  been  proved  by  ac- 
tual practice,  that  a  large  boat  can  be  drawn 
with  considerable  facility  and  great  ease, 
through  the  canal  from  Rochester  to  Buf- 
falo— a  boat  seventeen  feet  broad,  n  nety-fivc 
feet  long,  drawing  three  feet  three  inches,  and 
carrying  one  hundred  and  twenty  tons  ;  and  that 
if  it  had  four  feet  of  water,  it  could  carry  one 
hundred  and  eighty  tons.  Its  travelling  speed 
was  from  two  and  a  half  to  three  miles  an  hour. 
He  repeated  that  his  $2,500,000  would  complete 
a  line  of  enlarged  locks  from  Albany  to  Buffalo, 
extend  the  locks  to  one  hundred  feet  in  the 
chamber,  and  so  enlarge  the  capacity  of  the  ca- 
nal as  to  give  five  feet  of  water. 

Mr.  WORDEN  enquired,  if  with  the  increas- 
ed depth,  he  proposed  to  widen  the  canal  still. 

Mr.  HOFFMAN  replied,  precisely  what  width 
the  slope  would  be,  and  Mr.  H.  went  into  some 
explanations  of  the  mode  in  which  strength 
would  be  given  to  the  canal,  by  deepening  it. 
He  concluded  by  saying  that  he  planted  himself 
on  the  distinct  position  that  the  canal  could  be, 
without  any  extraordinary  expense,  made  suffi- 
cient for  public  use  and  for  any  increase  of  trade 
which  was  likely  to  come  to  it — that  it  could 
earn  2\  millions  in  the  time  he  anticipated — that 
money  applied  in  its  improvement  would  enable 
it  to  earn  any  thing,  if  you  could  get  the  business 
— that  it  would  treble  the  capacity  of  the  canal, 
cheapen  transportation  as  far  as  could  reasona- 
ably  be  expected,  enable  you  to  reduce  tolls  one 
half,  and  get  a  revenue  of  four  millions — that  it 
was  wiser  and  better  to  prepare  for  enlarging 
the  canal  or  any  thing  else,  in  this  way,  than 
to  defer  the  debt  at  the  expense  of  tea  millions 
o£  interest. 
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Mr.  TILDEN  here  obtained  the  floor,  and  the  [  project  of  the  financial  committee — going  over 
committee  rose.  I  the  ground  previously  occupied  by  Mr.  Hoff- 

The  convention  then  took  a  recess.  f  man. 

Mr.  STRONG  then  obtained  the  floor,  and  the 


AFTERNOON  SESSION. 

Mr.  TILDEN,  having  the  floor  addressed  the 

committee  until  near  6  o'clock,  in  support  of  the 


committee  rose. 
Adjourned  to  85  o'clock  to-morrow  morning. 


FKIDAY,  SEPTEMBER  18. 


Pmyer  by  the  Rev.  Dr.  Potter. 
The  PRESIDENT  laid  before  the  Convention 
a  communication,  commenting  on  the  proceed- 
ings of  the  Convention,  and  the  length  of  lime 
consumed  on  questions  which  the  writer  con- 
sidered of  but  Jitttle  consequence.  The  appoint- 
ment or  election  of  judges  he  thought  an  imma- 
terial matter,  if  the  judges  were  honest  and 
able.  The  duties  of  surrogate  he  thought  should 
be  discharged  by  the  overseers  of  the  poor,  and 
the  office  of  surrogate  abolished.  He  stated 
that  he  had  not  consulted  his  neighbors  on  the 
subjects  discussed  in  his  communication,  for  his 
cotemporaries  were  all  dead,  and  he  was  sur- 
rounded by  a  second  generation.  It  was  the 
communication  of  a  very  old  man,  (Geo.  Law- 
son,  of  Hamilton.)  The  Convention  refused  to 
agree  to  a  motion  made  by  Mr.  Hoffman,  to  lay 
it  on  the  table  without  being  read  through.  It 
was  read  through  and  then  laid  on  the  table. 
OATHS  AND  AFFIRMATIONS. 

Mr.  RHOADES,  from  the  majority  of  com 
mittee  number  Nine,  made  the  following  report, 
wnich  was  referred  to  the  committee  of  the 
whole,  and  ordered  to  be  printed: — 

§  l  Members  of  the  legislature  and  all  officers,  exe- 
cutive and  judicial,  except  such  inferior  officers  as 
may  be  bv  law  exempted,  shall,  before  they  enter  on 
the  duties  of  their  respective  offices,  take  and  subscribe 
the  following  oath  or  affirmation  : 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be.) 
that  I  will  support  the  constitution  of  the  United 
States,  and  the  constitution  of  the  st;ite  of  New  York; 

and  th>tt.  I  will  faithfully  discharge  the  duties  of 

according  to  the  best  o|  r**y  ability 

And  no  nthrr  oath,  ur^claration  or  test  shall  be  re- 
quired as  a  qualification  for  any  office  of  public  trust. 

Mr.  CORNELL  from  the  same  committee, 
made  the  following  minority  report,  which  was 
also  disposed  of  as  was  the  majority  report:— 

$1.  No  man  shall  be  deemed  incompetent  as  a  witness 
in  any  cou  t,  mutter  or  proceeding,  on  account  of  his 
opinions  on  the  subject  of  religi  n,  nor  shall  any  wit- 
ness be  ques  ioned,  nor  any  testimony  be  taken  or  re- 
ceived Li  relation  thereto,  eith  r  before  or  after  such 
witness  shall  have  been  sworn  or  affirmed 

DEBATE  ON  THE  FINANCIAL  ARTICLE. 

Mr.  RUSSELL  rose  to  offer  a  resolution  to 
remove,  he  said,  the  suspicion  existing  in  the 
public  mind  that  certain  gentlemen  desired  to 
defeat  the  objects  of  the  Convention  by  ever- 
lasting talk.  If  gentlemen  desired  to  work,  the 
resolution  would  be  adopted.  He  read  it  as 
follows,  leaving  a  blank  for  the  day  on  which 
the  debate  is  to  cease  in  Convention: — 

Resolved,  That  the  committee  of  the  whole  be  in 
structed  to  report  to  the  Convention,  on  or  before  the 
hour  of  f jur  o'clock,  p  m.  this  day,  the  two  arti- 
cles reported  by  the  committee  on  fiaance,  now  referred 


I  to  the  committee  of  the  whole,  with  the  amendments 
proposed  thereto,  or  to  be  proposed  before  that  time; 

I  nnd  that  the  Convention   proceed  on   the day  of 

September  instant,  »t  10  o'clock,  a.  m,  to  vote  upon 
amendments  and  aniens,  and  that  no  new  amend- 
ments shall  be  thereafter  proposed.      £ggP 

Mr.  PATTERSON  said  the  latter  part  of  the 
resolution  should  be  left  out.  He  had  an  amend- 
ment to  offer  to  the  second  section,  and  this  re- 
solution  might  cut  him  off  from  doing  so. 

Mr.  RUSSELL  agreed  to  strike  out  the-kttter 
part  of  the  resolution. 

Mr.  HUTCHINSON  moved  to  fill  the  blank 
with  "  the  22d  inst." 

Mr.  HOFFMAN  reminded  the  gentleman  from 
St.  Lawrence  that  on  the  second  report  men- 
tioned in  his  resolution  there  had  no,t  been  one 
word  said,  and  hence  it  should  be  excluded  from 
the  resolution. 

Mr.  ANGEL  also  opposed  the  adoption  of 
such  a  resolution  on  such  important  proposi- 
tions, which  would  have  the  effect  of  changing 
the  course  of  our  government,  without  thorough 
debate.  He  thought  the  utmost  latitude  should 
be  given 

Mr.  RUSSELL  said  his  resolution  did  not 
limit  debate  in  the  Convention.  It  proposed 
that  the  articles  should  be  taken  out  of  com- 
mittee of  the  whole,  and  in  Convention  legiti- 
mate and  proper  debate  could  be  continued, 
though  he  did  not  think  a  single  vote  would  be 
changed  by  any  discussion,  no  matter  how  pro- 
tracted it  might  be,  the  members  having  all  long 
since  examined  it  and  arrived  at  conclusions  in 
relation  to  it. 

Mr.  CHAMBERLAIN  believed  there  were 
very  few  gentlemen  that  desired  to  speak  on  the 
subject  before  the  committee,  and  they,  himself 
among  the  number,  were  those  who  had  not  ob- 
structed the  business  of  the  Convention:  on  the 
contraiy  they  had  sat  for  3  1-2  months  listening 
to  the  speeches  of  others,  and  therefore  should 
not  now  be  thus  cut  off.  He  suggested  that 
the  resolution  should  lie  over  until  to-morrow. 

Mr.  RUSSELL  acceeded,  and  the  resolution 
was  laid  on  the  table. 

RIGHTS  AND  PRIVILEGES. 
Mr.  BRUCE  offered  the  following  resolution. 
He  said  the  Convention  had  passed  articles  defi- 
ning the  powers  and  duties  and  privileges  of  the 
Executive,  the  Legislative,  and  Judicial  Depart- 
ments, and  before  adjourning  tliey  should  say 
who  the  people  were,  and  what  were  their  pow- 
ers, privileges,  and  duties. 

Resolved,  That  the  Convention  will,  after  disposing 
of  the  report  of  standing  committee  No.  3,  next  past 
to  the  consideration  of  the  report  of  committee  No.  ^ 
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*•«  an  the  elective  franchise,  the  qualification  to  rote, 
and  hold  office." 

Mr.  SWACKHAMER  moved  to  lay  the  reso- 
lution on  the  table. 

Mr.  RHOADES  called  for  the  yeas  and  nays, 
and  there  were  yeas  54,  nays  43.  So  the  reso- 
lution was  laid  on  the  table. 

CANALS,   FINANCES,  &c. 

Mr  LOOMIS  rose  to  submit  a  proposition  in 
relation  to  the  financial  reports.  It  was  evident 
that  there  was  a  wide  difference  of  opinion  be- 
tween members  on  this  important  subject.  It 
had  been  our  good  fortune  hitherto  to  avoid  the 
array  of  political  parties  and  to  adopt  what  had 
been  agreed  to  by  most  decided  majorities.  He 
trusted  such  a  result  would  be  attained  on  this 
financial  question.  He  should  seriously  depre- 
cate any  action  that  should  array  either  one  of 
the  great  political  parties  against  the  Constitu- 
tion on  account  of  the  article  we  might  adopt. 
To  avoid  this  disastrous  result,  he  had  prepared 
a  modification  of  the  report  of  the  standing 
committee,  which  he  trusted  would  meet  with 
favor  as  a  compromise  measure.  Mr.  L.  re- 
ferred to  the  extreme  views  of  members  and  ex- 
plained what  the  effect  of  his  measure  would  be. 
He  proposed  to  establish  such  a  sinking  fund  as 
would  pay  the  canal  debt  in  the  time  contem- 
plated by  the  acts  of  1842  and  1844,  leaving  the 
payment  of  the  general  fund  debt,  to  be  postpo- 
ned to  a  period  about  equal  to  that  proposed  by 
the  rival  plans  which  had  been  submitted.  Mr. 
L.  further  explained  his  proposition,  which  is 
as  follows  : — 

Amend  the  report  by  striking  out  of  section  I,  the 
first  six  lines,  and  insert  as  follows  :— 

$  I.  After  paying  the  expenses  of  co  lection,  superin- 
tendence ana  ordinary  repairs,  thtre  >hall  be  appropria- 
ted and  set  ap-m  out  of  the  revenues  o*  the  state  ca- 
nals i  «  each  year,  commencing  on  first  June  1846,  the 
sum  of  f  \yiw,<  00  until  1st  June  18ft5,  and  from  that 
time  the  sum  of  9l,7<>0,ooo  in  each  year,  as  a  sinking 
fund  to  pay  the  interest,  &c. 

btrtke  out  sections  2  and  3. 

In  section  4,  strike  out  the  first  six  lines  and  insert 
as  follows  :— 

§  2  Alter  complying  with  the  provisions  of  the  first 
section  of  this  anicle,  there  shall  be  appropriated 
and  set  ap^rt  out  ot  the  surplus  revenu  s  ot  the  st*te 
canals  in  each  year,commenc  rig  on  the  1st  of  January, 
3846, the  sum  of  $300,00o,until  the  time  when  a  sufficient 
«um  shall  have  been  appropriated  and  set  apart  under 
*aid  first  section  to  pay  the  interest  and  extinguish  the 
entire  principal  of  the  canal  debt,  and  after  that  period 
the  sum  of  $1,500,000  in  each  year  as  a  sinking  fund  to 
pay  the  inteiest  &c. 

Lme  16  strike  out  "  $500,000"  and  insert 
"  sinking  fund.*' 

Line  18  strike  out  "  second "  and  insert 
"  first." 

Insert  a  new  section  as  follows  : — 

§3  The  surplus  revenues  of  the  canals,after  comply. 
ingwUh  the  provisions  of  the  t  wo  last  preceding  sections 
shall  be  appropriated  at  the  discretion  of  the  legisla- 
ture t<>  defray  tl»e  ordinary  expenses  of  the  government 
«nd  lor  othe<  purposes— but  no  law  shall  be  passed  ap- 
propriating or  pledging  for  the  construcf'on  or  im- 
provement of  any  canal  or  railroad  any  part  of  said 
revenues  bey<  nd  those  of  the  year  current  at  the  time 
of  the  passing  such  law. 

Mr.  WORDENsaidif  he  understood  this  plan 
it  appropriated  a  certain  amount  out  of  the  ca- 
nal revenues  to  pay  the  debt  of  the  state,  the 
canal  and  the  general  fund  debt,  leaving  the 
surpluses  to  be  disposed  of  as  the  legislature 
might  direct,    Mr.  W.  thought  the  argument  of 


the  gentleman  would  apply  with  equal  force  to 
entrusting  the  legislature  with  taking  care  of 
the  public  debt,  But  he  did  not  did  not  pro- 
pose to  enter  into  a  debate  on  this  at  this  time, 
nor  to  say  whether  he  should  or  sh  uld  not  give 
the  plan  of  his  friend  his  support,  for  irom  the 
casual  hearing  of  it  read,  he  could  not  fully  un- 
derstand its  whole  bearing.  He  only  rose  at 
this  time  to  offer  the  following  additional  sec- 
tion to  the  plan  just  submitted  : — 

$  — .  The  residue  of  the  surplus  revenues  of  the  ca- 
nals after  complying  with  the  provisions  herein  con- 
tained shall,  until  the  canal  debt  of  this  state  and  iu- 
terest  is  fully  paid,  tie  applied  and  appropriated  10  the 
completion  of  the  unfinished  canals  of  this  state 

Mr.  PATTERSON  moved  a  riference  of  both 
to  the  committee  of  the  whole  on  the  financial 
reports. 

Mr.  STOW  begged  on)y  to  say,  that  in  the 
amendment  he  had  offered,  he  had  acted  in  a 
spirit  of  compromise.  It  wat  not  by  any  means 
the  proposition,  which  his  own  judgment  dic- 
tated as  that  demanded  by  the  true  interests  of 
the  canals.  In  tint  same  spirit  of  compromise, 
he  desired  to  examine  these  propositions  of  his 
friend  from  Herkimer— and  to  do  so  fully  and 
impartially.  White  willing  to  agree  to  a  com- 
promise on  this  subject,  he  by  no  manner  of 
means  admitted  that  the  friends  of  the  canal 
were  compelled  to  submit  to  a  hard  compromise. 
They  came  not  here  as  an  insolvent  debtor  to 
beg  for  a  favor;  they  had  the  power  to  appeal 
to  a  higher  power  than  this  Convention.  But 
Mr.  S.  would  not  pursue  this  subject.  He  only 
asked  that  this  plan  just  submitted,  might  not 
be  pressed  to  a  vote,  until  he  with  others  had 
had  full  time  to  examine  its  operations  in  all  its 
bearings.  He  hoped  it  would  be  laid  on  the 
table  and  it  could  be  called  up  to-morrow. 

Mr.  PATTERSON  suggested  that  it  might  be 
printed  and  laid  on  the  tables  this  afternoon. 

Mr.  STOW  said  he  wished  a  night  to  sleep 
upon  it. 

Mr.  RICHMOND  thought  all  this  subject 
might  with  great  propriety  be  laid  on  the  table 
for  a  day,  to  give  time  lor  reflection,  and  the 
Convention  could  take  up  some  other  subject. 

Mr.  STOW  concurred  in,  the  suggestion. 

The  question  on  referring  to  the  committee  of 
the  whole  was  then  carried. 

Mr.  CHAMBERLAIN  moved  that  the  Con- 
vention proceed  to  the  unfinished  business,  and 
the  Convention  accordingly  went  into  commit- 
tee of  the  whole  on  the  report  of  committee  No. 
three,  Mr.  W.  Taylor  in  the  chair. 

Mr.  STRONG,  important  as  was  the  subject, 
had  not  intended  to  occupy  the  lime  of  the  com- 
mittee until  yesterday.  But  when  the  gentle- 
man from  New  York  (Mr.  Tilden)  took  the 
floor,  he  was  somewhat  alarmed  and  felt  inclin- 
ed to  say  a  few  words  in  reply.  That  gentle- 
man had  assumed  that  New  York  had  a  great 
interest  in  this  work,  and  that  would  be  conce- 
ded by  every  one.  That  gentleman  started  ofl 
upon  pretty  high  grounds,  by  saying  he  was 
willing  to  do  all  he  could  do  to  advance  the  in- 
terests of  trade  and  commerce.  This  was  all 
right,  but  before  he  got  through,  Mr.  S.  was 
sorry  to  find  that  all  this  was  nothing  but  lip 
service.  He  went  on  to  show  that  New  York 
was  deeply  interested  in.  tke  prosperity  ct  the 
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Erie  canal.  Mr.  S.  said  all  this  was  true.  The 
interests  of  New  York  city  were  vitally  connec- 
tei  with  that  canal.  He  was  glad  to  hear  that 
this  avowal  came  from  a  representative  from 
that  city.  Mr.  S.  wanted  to  appeal  to  the  dele- 
gates from  that  city,  and  show  the  truth  of  this 
assertion  of  their  colleague.  He  referred  to  the 
action  of  1835.  The  mighty  west  was  seeking 
to  pour  its  immense  wealth  into  the  lap  of  the 
queen  of  cities.  The  state  officers — Mr.  Hoff- 
man among  the  numter — represented  these  facts 
to  the  legislature  and  urged  the  necessity  of  the 
enlargement  of  the  Erie  canal.  The  legislature 
believed  this,  and  passed  the  law.  The  people 
sanctioned  that  action,  and  he  asked  when  they 
had  repudiated  that  policy  ?  Never.  Why  then, 
this  effort  to  fix  this  iron  rule  in  the  constitution 
that  would  prohibit  the  consummation  of  that 
work  ?  The  only  reason  he  could  conceive  o\) 
was  that  gentlemen  began  to  perceive  their 
boasted  policy  of  1842  was  weakening  and  need- 
ed this  bolstering  up.  The  people  began  to  per- 
ceive that  their  debt  was  within  their  grasp,  and 
that  there  were  surpluses  subject  to  the  direction 
of  the  legislature.  Mr.  S.  next  answered  the 
assertion  of  that  gentleman,  that  the  canal  had 
never  been  excavated  to  its  original  depth.  This 
was  a  broad  charge,  brought  at  one  fell  swoop 
asainst  canal  commissioners,  engineers,  con- 
tractors, &c  Mr.  S.  could  tell  the  gentleman 
there  was  not  the  semblance  of  truth  in  this 
charge.  And  he  had  said  that  in  1842  the  canal 
was  first  bottomed  out.  Why,  any  boy  on  the 
line  of  the  canal  would  l£.ugh  at  such  an  asser- 
tion. They  knew  that  every  spring  since  it  was 
made,  the  superintendents  bottomed  out  the  ca- 
nal. Mr.  S.  next  commented  upon  the  answers 
to  the  allegations  of  Messrs.  Stow  and  Gard- 
ner about  the  detention  at  Lockport.  The  chair- 
man of  the  committee  and  his  lieutenant  had 
given  a  most  conclusive  answer  to  this,  and 
what  was  it  ?  Why,  that  the  lock-tenders  were 
lounging  around  the  groceries.  Why,  did  the 
gentleman  believe  the  canal  board  would  keep 
in  lock-tenders  that  would  do  that?  Mr.  S.  did 
not,  if  they  did.  Such  a  pretence  was  prepos- 
terous. But  the  gentleman  from  New  York,  ad- 
mitting the  delay,  said  he  could  remedy  this  by 
marshalling  the  boatmen  into  line !  Mr.  S. 
would  like  to  see  him  trying  to  marshall  the 
boatmen  on  the  Erie  canal  into  line.  He  rather 
thought  the  gentleman  did'nt  know  much  about 
these  boatmen.  Why  it  would  take  more  men 
to  marshal  them  into  line,  than  would  be  neces- 
sary to  kill  every  live  Mexican!  They  were 
rather  rougi  customers  to  handle  in  that  way. 
Mr  S.  said  the  gentleman  had  got  so  far  when 
a  frieni  put  into  his  hands  a  printed  copy  of  his 
speech  in  advance.  Here  it  is  (holding  up  a 
copy  of  the  New  York  Democrat,  yesterday  laid 
on  the  tables  of  members  )  and  Mr  S  had  read 
the  whole  of  his  speech  an  hour  and  a  half  be- 
fore he  got  through  !  Here  was  all  about  Alex- 
ander's lock,  the  lime  to  pass  a  lock,  and  all  the 
tolls — in  fact  everything  the  gentleman  said,  ex- 
cept the  little  trimmings  thrown  in,  like  that 
about  "  marshalling  the  boatmen  into  line,"  and 
such  matters  This  was  something  new  to  him 
—for  a  man  to  get  his  speech  printed  before 
it  was  delivered.  Mr.  S.  then  proceeded  to 
comment  upon   the  law  of  1842,  and  the  ne- 


cessity of  completing  the  unfinished  works.^-~ 
The  act,  policy  and  principles  of  1842  had  been 
so  much  spoken  of  that  the  words  had  become 
singularly  familiar.  It  appeared  that  any  devi- 
ation from  that  act  and  that  policy  would  be 
held  to  be  as  criminal  as  wilful  disobedience  of 
the  inspired  scriptures;  but  be  that  as  it  may,  it 
was  certain  that  in  1844  it  was  necessary  to  pass 
an  act  to  interpret  it.  And  the  people  that  could 
interpret  could  repeal,  modify,  or  change  it. — 
He  had  understood  that  the  principles  of  Tam- 
many Hall  were  those  of  progressive  democra- 
cy, and  hence  he  should  expect  to  have  gentle- 
men from  Tammany  Hall  with  him  on  this  4ues- 
tion.  On  the  subject  of  the  Black  River  canal 
he  made  some  observations,  deprecating  sec- 
tional feelings,  in  regard  to  either  railroads  or 
canals.  The  Black  River  canal  had  been  re- 
presented by  the  engineer  to  be  necessary  as  a 
feeder  to  the  Erie  canal  irrespective  of  its  other 
advantages.  The  title  of  the  bill  for  its  con- 
struction proved  that,  and  he  said  that  when 
constructing  a  feeder  it  was  deemed  wise  and 
prudent  to  add  to  the  expenditure  and  make  a 
navigable  canal,  the  amount  added  being  incon 
siderab1-?  in  comparison  with  the  good  to  be  ac 
compLdhed.  The  Genese*  valley  canal  too  had 
been  commenced  and  he  thought  it  should  be 
finished,  otherwise  the  faith  of  the  state  would 
be  violated.  In  preserving  the  one  and  accom- 
plishing the  other,  he  thought  the  proposition  of 
the  gentleman  from  Erie  (Mr  Stow,)  was  one 
which  recommended  itself  to  his  best  judgment. 
The  plan  which  had  been  suggested  by  the  gen- 
tleman from  Herkimer  to  raise  the  banks,  would 
be  unwise,  for  it  would  cause  the  waters  to  over* 
flow  the  locks.  The  object  could  only  be  ac- 
complished by  the  enlargement  which  had  been, 
commenced.  Without  the  enlargement,  the  ca- 
nal was  taxed  beyond  its  capacity ;  and  one 
break  last  year  caused  an  expenditure  to  the 
state  of  $36,000.  He  appealed  to  the  convention 
not  to  blight  the  hopes  and  the  interests  of  the 
distant  sections  of  the  state,  but  to  prosecute 
these  great  works. 

Mr-  WARD  said  the  gentleman  from  Monroe 
had  spoken  of  the  r%er  counties  in  a  way  that 
required  some  notice  from  him.  Now,  as  a  re- 
presentative of  one  of  those  counties,  he  only 
wanted  to  be  satisfied  that  the  revenues  of  the 
canal  would  be  sufficient  to  save  the  state  from 
taxation,  to  go  to  the  fullest  extent  with  the 
friends  of  the  canals,  not  only  for  the  postpone- 
ment of  the  payment  of  some  portion  of  the 
debt,  but  for  the  completion  of  the  unfinished 
works.  But  he  could  not  see  how  this  could  be 
done.     He  asked  for  information. 

Mr.  STRONG  said,  on  looking  at  the  reve- 
nues, it  was  evident  they  would  pay  the  debt 
and  interest  of  the  canals. 

Mr.  WARD  said  the  gentleman  made  omis- 
sions. The  plans  proposed  certain  things,  but 
there  was  nothing  said  of  the  ordinary  and  ex- 
traordinary expenses  of  the  government,  which 
had  now  swelled  up  to  a  large  amount— being 
over  $600,000— to  meet  which  a  tax  was  impos- 
ed upon  the  people. 

Mr.  STRONG  explained  that  a  short  time  to- 
pay  would  require  taxation,  but  the  postpone- 
ment for  a  few  years  would  enable  the  canal  to* 
pay  its  own  debts,  without  taxation, 
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Mr.  WARD  professed  himself  still  unsat-  < 
Isfied.  Provision  should  be  made  for  the  ex- 
tinguishment of  the  debt,  the  interest  accruing 
thereon,  the  repairs  which  from  time  to  time  will 
be  necessary,  and  the  gradual  enlargement  of 
this  great  work,  but  whence  were  the  means  to 
be  derived  ?  That  was  the  question  to  be  deter- 
mined. There  was  nothing  left  but  the  salt  tax 
and  the  auction  duties,  while  the  expenses  of 
the  government  were  rolling  up,  and  should  they 
burthen  their  constituents  with  a  direct  tax  ?  If 
proper  provision  was  not  made  to  release  them 
from  a  direct,  he  feared  the  people  would  not 
ratify  this  instrument.  We  were  surrounded 
with  dangers  on  every  side.  This  was  the  most 
important  subject  that  had  come  before  us.  The 
judiciary  in  comparison  did  not  weigh  a  feather. 
The  Legislative  and  Executive  Departments 
were  of  little  comparative  consequence.  While 
liberal  to  a  fault  as  a  representative,  as  he  had 
been,  he  must  still  consider  what  he  knew  to*be 
the  wish  of  his  constituents.  He  referred  to  the 
action  of  the  representatives  from  the  river 
counties,  Long  Island  and  New  York  against 
the  building  of  the  original  Erie  and  Champlain 
canals.  They  were  mistaken  in  their  appre- 
hensions, and  he  returned  thanks  to  those  who 
had  the  firmness  to  stand  by  the  canal.  The 
debt  for  that  purpose  had  been  paid  by  the  ca- 
nal. And  now  even  with  the  large  debt  of  $23,- 
000,000,  if  the  canal  was  blocked  up  and  could 
yield  no  revenue,  his  constituents  and  those  of 
the  river  counties,  would  submit  to  taxation  to 
pay  every  dollar  of  it.  But  while  they  would 
do  so  if  necessary,  did  it  follow  that  they  should 
submit  to  an  unnecessary  tax  ?  He  referred  to 
the  amount  ot^  tax  paid  by  the  river  counties  and 
of  its  hardships  ;  and  said  notwithstanding  this, 
he  would  be  liberal — his  constituents  would  be 
so.  They  were  willing  to  postpone  the  payment 
of  the  debt,  not  only  for  20  but  for  30  years,  if 
thereby  this  canal  could  be  enlarged.  He  ad- 
mitted and  averred  that  there  was  a  necessity 
for  such  enlargement  What  was  the  condition 
of  that  work  now  ?  The  Erie  canal  was  divi- 
ded  into  four  large  divisions  : — 

1st,  Commencing  at  Albany,  and  ending  at  Little- 
Falls,  Hprkimtir  county,  90  miles. 

2nd,  Beginning  at  Little-Falls,  and  ending  at  Canas- 
tota  in  the  county  of  Madison   68  miles. 

3rd,  From  Catiastota  to  Cartersville,  in  Wayne 
county,  106  miles. 

4«  h,  Fiom  Cartersville  to  Buffalo,  Erie  county,  106 
miles. 

Of  the  first  section,  from  Albany  to  Little- 
Falls,  30  miles  remained  to  be  enlarged — 7  miles 
of  which  was  between  Albany  and  Schenectady. 
It  would  require,  to  complete  these  7  miles, 
$210,000—74  locks  on  this  section  were  to  be 
entirely  doubled — 7  other  pair  of  locks  were 
nearly  completed,  but  not  in  use.  The  1st  lock 
was  6  miles  from  Schenectady;  the  2d  lock,  3 
miles  west  of  Amsterdam;  the  3d  lock,  atSpra- 
ker's  Basin;  the  4th  lock,  at  St.  Johnsville;  the 
5th  lock,  at  Fort-Plain;  the  6th  lock,  6  miles 
west  of  St.  Johnsville;  the  7th  lock,  5  miles  east 
of  Little- Falls.  The  30  miles  of  canal  which 
remained  to  be  enlarged  on  this  section,  would 
cost  about  $1,000,000.  The  Champlain  canal 
entered  into  this  section,  but  below  the  locks  at 
Cohoes.  Of  the  second  section,  from  Little- 
Falls  to  Canastota,  passing  through  the  counties 


of  Herkimer,  Oneida  and  Madison,  32  miles  re 
mained  to  be  enlarged,  with  7  pair  of  locks  be- 
gun and  nearly  completed,  but  not  in  use.  These 
locks,  with  those  on  the  first  section,  would  re- 
quire, as  estimated,  the  sum  of  $295,000  to  com- 
plete them.  These  were  all  the  locks  on  which 
labor  is  required,  upon  this  section.  The  32 
miles  of  the  canal  miaht  be  enlarged  for  about 
$1,000,000.  This  section  received  the  follow- 
ing laterals — the  Chenango,  the  Oneida  Lake, 
and  the  Black  River  canals.  Of  the  third  sec- 
tion, from  Canastota  to  Cartersville,  only  16 
miles  had  been  completed.  The  remaining  90 
miles  had  never  been  put  under  contract.  The 
number  of  locks  on  this  section,  to  be  completed, 
was  5^  double,  on  11  single  locks.  These  had 
never  been  put  under  contract.  The  estimated 
cost  of  these  locks  was  $500,000.  The  lateral 
canals  that  fall  into  this  section,  were  the  Os- 
wego, the  Cayuga  and  Seneca,  the  Oneida  River 
improvement,  the  Seneca  River  towing-path, 
the  Chemung,  and  Crooked  Lake.  Of  the  fourth 
section,  from  Cartersville  to  Buffalo,  a  distance 
of  105  miles,  only  8  miles  had  been  completed. 
The  remaining  97  miles  had  never  been  put  un- 
der contract.  Five  single  locks  on  this  >ection 
nad  been  completed — 5  pair  of  locks  had  had  no 
work  done  upon  them,  and  never  had  been  put 
under  contract;  and  the  estimated  cost  to  com- 
plete these  locks  was  $500,000.  There  were  6 
locks  partly  completed,  the  estimated  cost  for 
completing  which  was  $300,000.  The  Genesee 
Valley  canal  fell  into  this  section.  The  whole 
number  of  miles  of  canal  between  Albany  and 
Buffalo,  which  remained  to  be  .enlarged,  was 
250  miles,  and  had  never  been  put  under  con- 
tract. The  estimated  cost  per  mile  for  com- 
pleting the  enlargement  of  the  canal,  was 
$30,000,  independent  of  the  locks.  Mr.  W. 
only  asked  that  during  the  ensuing  twenty 
years  the  people  might  not  be  subjected  to  the 
annual  tax  of  $500,000  for  the  support  of  the 
government.  First  make  an  appropriation  for 
this  purpose,  and  he  would  go  with  gentlemen 
in  the  expenditure  of  every  dollar  of  surplus  to 
the  completion  of  this  great  work.  The  gentle- 
man from  Erie  had  given  a  glowing  picture  of 
the  probable  increase  of  business  on  the  canal. 
Mr.  W.  believed  all  of  it.  He  had  not  a  doubt 
but  what,  in  20  years,  the  produce  coming  from 
the  mighty  West  would  be  more  than  could  be 
transported  on  the  Erie  canal,  even  if  enlarged, 
and  upon  the  railroad  upon  its  banks.  Why, 
200,000  emigrants  alone  had  arrived  in  this 
country  this  year,  50,000  more  than  the  popula- 
tion of  this  state  in  the  revolutionary  war.  This 
population  alone  would  build  up  cities  larger 
than  Albany,  Hudson,  Troy,  Utica,  Rochester 
and  Buffalo  combined.  He  spoke  of  the  certain 
increase  of  the  trade  of  the  mighty  west,  show- 
ing that  it  must  seek  an  outlet  this  way  and  not 
by  the  Mississippi  river.  He  doubted  not  but 
the  fullest  expectations  of  the  friends  of  the 
canal  would  be  more  than  realized.  Why  then 
should  they  object  to  such  an  appropriation  from 
the  revenues  of  the  canal  as  would  save  the 
people  from  the  burdens  of  taxation?  Let  them 
bring  forward  a  plan  embodying  the  views  he 
had  submitted,  and  he  would  go  with  them 
cheerfully  for  any  such  postponement  of  the 
public  debt  as  they  might  deem  necessary.    But 
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unless  they  did,  he  should  be  compelled  to  vote 
for  the  report  of  the  standing  committee. 

Mr.  F.  F.  BACKUS  spoke  briefly  in  opposi- 
tion  to  the  report  of  the  standing  committee. 

Mr.  CHAMBERLAIN  then  took  the  floor.-— 
He  commenced  by  expressing  his  conscious  ina- 
bility to  do  justice  to  this  great  subject ;  and 
threw  himself  on  its  indulgence  ;  for  though  he 
had  been  sometime  in  public  life,  he  was  not  one 
of  those  known  as  speaking  members  of  such 
bodies.  He  then  proceeded  to  the  subject  before 
the  committee,  but  more  particularly  *o  the  Gen- 
esee Valley  canal,  in  which  his  constituents  had 
a  more  immediate  interest.  In  the  senate  of  the 
state  he  had  had  occasion  to  describe  this  work, 
from  Rochester  to  Mount  Morris,  thence  to  Ole- 
an,  and  the  means  of  communication  which  it 
opened  with  Pittsburgh,  and  1,500  miles  of  river 
and  steamboat  navigation  beyond  ;  together  with 
the  surrounding  country,  and  the  resources 
which  it  possessed.  On  this  occasion  he  should 
restrict  his  remarks  to  a  narrower  field.  The 
first  thin?  he  should  present  to  the  consideration 
of  the  committee,  would  be  the  cost  of  the  com- 
pletion of  the  unfinished  part  of  the  Genesee 
Valley  canal ;  and  secondly,  the  probable  reve- 
nue from  that  source,  after  its  completion.  The 
first  he  should  show  from  documents  which  he 
presumed  would  not  be  disputed  by  any  gentle- 
man here.  The  first  document  to  which  he 
should  reier  was  the  report  of  the  canal  com- 
missioners to  the  senate  on  the  27th  March, 
1344,  document  111.  On  the  second  page  of  that 
document  would  be  found  the  following  table,  of 
which,  however,  he  would  say  that  the  contract 
prices  were  those  of  1838-'39,  when  every  one 
knew  that  the  materials  necessary  to  construct 
a  canal  were  higher  than  they  now  are  by  25 
per  cent.  Why,  at  the  time  at  which  these  es- 
timates were  made,  they  had  to  pay  from  $8  to 
$10  a  barrel  for  flour,  and  from  $15  to  $20  a  bar- 
rel for  pork.  He  need  not  remind  gentlemen 
of  what  they  now  were  The  statement  he  was 
about  to  make  then,  of  work  let  in  1838-'39,  it 
must  be  borne  in  mind,  was  based  on  such  pri- 
ces, and  was  as  follows  : — 

Sections $415,373  35 

Locks 421,777  78 

Aqaeduct* 83,042  34 

Culverts ^9  069  48 

Bridges 36,240  69 

Waste  weirs 9,975^8 

Dams  aad  Bulkhead; 4,090  00 

Total $1,019,569  22 

The  work  which  has  not  been  put  under 
contract  at  estimated  prices  was  as  fol- 
lows : — 

Sections $93,779  59 

Locks 66,9  >0  00 

Aqueducts 6,90 >  00 

Culverts Il,ioo  00 

Bridges 13,980  00 

Waste  wiers..". 6,000  00 

Lock  houses 6000  00 

Reservoirs 96,400  00 

$295,300  69 

Total $1,314,869  si 

This  included  all  the  work  to  be  done  on  that 
canal,  and  for  convenience  he  would  call  it  $1,- 
315,000.  But  from  this  he  proposed  to  strike 
25  per  cent  for  the  difference  of  prices  now  ol 
provisions  and  labor  and  all  the  other,  things 


that  were  necessary  to  construct  a  canal,  and  he 
appealed  to  the  judgment  of  gentlemen  if  it  was 
not  a  reasonable  deduction  from  the  high  prices 
of  '38  and  '39.  The  amount  to  be  deducted  then 
was  $328,750,  leaving  a  balance  of  $986,250,  as 
the  cost  of  the  completion  of  that  canal  at  this 
time.  This  however  did  not  include  the  reduc- 
tion to  be  produced  by  a  change  of  plan  of  me- 
chanical structure,  extra  land  damages,  or.  the 
amounts  paid  by  the  canal  board  for  violated 
contracts  on  the  part  of  the  state.  But  he  pro- 
posed to  test  this  matter  in  another  way  — 
Call  the  amount  necessary  for  the  completion 
of  the  canal,  as  above  stated,  $1,315,000,  then, 
the  state  has  paid  on  the  contracted  part  of  the 
work  $167,000,  as  was  shown  by  the  Comptrol- 
ler's report  of  1846;  deduct  for  a  change  of  plan 
of  mechanical  structure — see  canal  commis- 
missioners  report  for  1844,  document  three — 
the  sum  of  $85,000,  also  deduct  25  per  cent  from 
that  portion  not  under  contract,  but  estimated 
at  contract  prices  for  similar  work,  amounting 
to  $295,000,  as  referred  to  before,  being  the  sum 
of  $73,750,  and  for  extra  land  damages  in  case 
the  canal  is  abandoned  at  least  $50,000;  and 
there  was  a  sum  of  $376,250,  which  leaves  a 
balance  necessary  to  complete  the  canal  of  $938,- 
750  only.  If  his  calculations  were  correct,  and 
of  their  correctness  he  had  no  doubt,  the  work 
could  be  completed  for  less  than  $1,000,000,  in- 
cluding engineering  and  all  contingencies. 

Mr.  W.  B.  WRIGHT  enquired  il  the  gentle- 
man took  into  the  account  the  expenses  neces- 
sary to  repair  the  tunnel  which  had  fallen  ? 

Mr.  CHAMBERLAIN  replied  that  his  calcu- 
lation included  every  thing  to  be  done  on  the 
canal ;  but  what  the  gentleman  meant  by  a  lallen 
tunnel,  he  was  at  a  loss  to  know,  for  he  had 
never  heard  of  such  a  thing. 

Mr.  W.  B.  WRIGHT  said  he  had  received 
information  that  a  portion  of  the  tunnel  had 
fallen  in. 

Mr.  HARRIS  said  he  was  there  in  August 
1845,  and  it  was  not  so  then. 

Mr.  CHAMBERLAIN  said  the  information  of 
the  gentlemen  from  Sullivan  was  news  to  him, 
and  would  be  to  the  inhabitants  of  that  part  of 
the  country  from  which  he  came .  While  on  this 
subject  he  would  say  a  word  to  the  gentleman, 
from  Herkimer  (Mr.  Hoffman,)  respecting  the 
land  slides  of  which  that  gentleman  had  spoken  ; 
for  he  desired  fully  to  meet  every  objection,  and 
to  remove  all  that  could  be  removed  fairly  and 
truthfully.  It  was  true  that  in  1841,  there  was 
a  land  slide  of  which  a  description  was  given  in 
the  canal  commissioners  report  of  1841.  Some 
twenty  rods  gave  way  where  by  the  operation 
of  the  water,  the  land  became  soft,  in  section 
fifty-ei^ht,  if  his  recollection  served  him,  and 
that  was  all  the  foundation  for  these  stories  of 
land  slides.  He  hoped  after  this  explanation 
they  should  hear  no  more  of  the  caving  in  of 
tunnels  or  of  land  slides,  for  he  declared  the 
statements  to  be  untrue.  The  works  all  stood 
as  they  were  when  the  work  was  abandoned, 
with  such  injury  only  as  the  natural  decay  of  the 
materials  was  ever  subject  to.  He  then  pro- 
posed to  show  the  probable  revenue  resulting 
from  the  completion  of  this  work  ;  and  said  he 
should  claim  the  tolls  through  to  tide  water,  de- 
ducting a  reasonable  proportion  for  superintend- 
44 
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ence  and  repairs  on  the  Erie  canal-  By  a  care- 
fui  estimate,  he  had  the  quantities  of  lumber 
manufactured  on  the  waters  of  the  Allegany 
and  Genesee  rivers  which  would  find  a  market 
eastward  through  the  canal  if  completed,  and 
which  he  had  no  doubt  was  entirely  correct. 
Mr.  C.  read,  as  foLows  : — 
Statement  of  lumber  manufactured  on  the  Alle- 
gany river  above  Warren, 

There  are  now  forty- five  saw-mills  on  the  riv- 
er, cutting  on  an  average  one  million  of  feet  each 
making  in  all  45,000,000  feet.  On  the  same  ter- 
ritory are  manufactured  at  least  the  same  quan- 
tity of  shingles,  45,000,000.  Included  in  the 
same  territory  there  is  at  least  200,000  feet  of 
sqare  lumber. 

On  tributary  streams  of  the  Allegany  river, 
of  which  there  are  eleven  that  he  would  men- 
tion, he  had  estimated  the  amounts  of  the  sev- 
eral kinds  of  lumber  as  follows  : — 

The  Hengua  creek  10.000,000  of  boards,  10,- 
000.000  of  shingles  and  50,000  feet  of  timber. 
The  Sugar  Run  5,000,000  of  boards  and  5,000,- 
000  of  shingles.  Quaker  Creek,  2,000,000  of 
boards  and  2,000,000  of  shingles.  Backtcoth 
Bun,  1,000,000  of  boards  and  1,000,000  of  shin- 
gles. The  Great  Valley,  5,000,000  of  boards 
and  5,000,000  of  shingles.  The  Tunangwant, 
15,000,000  of  boards,  20,000,000  shingles  and 
100,000  feet  of  timber.  The  Olean,  10  000,000 
of  boards  and  15,000,000  of  shingles.  Dodge's 
Creek,  8,000,000  of  boards  and  10,000,000  of 
shingles.  Haskill  Creek,  5,000,000  of  boards 
and  7,000,000  shingles.  The  Oswago  Creek, 
20,000,000  of  boards  20,000,000  shingles  and 
50,000  feet  of  timber.  Potatoe  Creek,  10.000,- 
000  of  boards,  10,000,000  shingles  and  50,000 
feet  of  limber.  Also  on  the  Allegany  river  a- 
bove  Potatoe  Creek,  8,000,000  of  boards,  8,000,- 
000  of  shingles  and  100,000  feet  of  timber.— 
Making  in  all  on  the  Allegany  and  its  tributa- 
ries : — 

144  000,000  of  boards. 

163,000000  shingles. 

o53,000  feet  of  square  lumber. 

One  half  of  this  amount  would  be  transported 
the  whole  distance  of  the  Genesee  Valley  canal 
(107  miles)  to  Rochester,  if  the  same  were  com- 
pleted. The  tolls  on 
One  half  would  be  7a,0n0,ooo  of  boards  $38,520  00 
«<        •«        "  75,000,000  of  shingles      «,463  00 

««        »«       '«  275,000  ft.sq  lumber   2,942  60 

$49,915  f.O 

He  had  also  made  an  estimate  of  the  quanti- 
ty of  lumber  on  the  Genesee  river  as  follows  : 
50,000,000  of  sawed  lumber,  50,000,000  of  shin- 
gles, 500,000  feet  of  square  timber  ;  the  whole 
of  which  would  be  transported  on  the  Genesee 
Valley  canal  to  Rochester,  a  distance  of  80 
miles,  if  the  same  were  completed.    The  tolls 

on 

60,00°,000  of  lumber        would  be  #20,000  CO 

60,000  000  of  shiny les          «        «  4  000  06 

300,000  ft.  of  sq  timber          '<  2,400  00 

Making  in  all  $26,400  00 

Making  in  all  three  articles  of  lumber,  timber, 
and  shingles : — 

On  the  Allegany  and  Us  tributaries  $49,915  50 

On  ihe  Genesee  26,400  oo 

#76,316  60 


Now  if  we  giv*  credit  to  the  Genesee  Valley 
canal  for  tolls  on  the  Erie  canal  245  miles  more, 
it  would  amount 

On  122,000,000  of  boards   to       $149,450  CO 
11  1*9,'  00,000  shingles  31,606  (0 

"         775,000  ft.  of  sq.  timber      l«,9b7  50 

$200,042  50 

Add  to  this  the  tolls  on  the  G.V.  canal    76,315  60 

And  you  have  the  sum  of  $276,358  00 
Giving  then  the  Genesee  Valley  canal  credit  for 
the  revenues  it  brought  to  the  Erie  canal,  deduct- 
ing 25  per  cent  to  cover  the  expense  of  collec- 
tion, repairs,  &c.  of  the  Erie  canal,  and  there 
would  be  then  a  revenue  which  would  certainly 
pay  the  interest  of  constructing  this  canal,  and 
to  form  a  sinking  fund  which  would  pay  the 
debt  in  a  very  lew  years.  He  had  a  table  of 
tolls  showing  the  amounts  which  had  been  cred- 
ited to  the  part  in  operation  since  the  fall  of 
1840,  when  it  was  opened  for  navigation,  and 
which  showed  that  the  tolls  had  doubled  in  the 
last  three,  over  the  three  years  preceding  them. 
The  tolls  were  m  1840  $6,930,  in  1841,  $9,257, 
in  1842,  $13,204,  total,  $29,430,on  an  average 
of  $9,810.  In  1843  they  were  $15,291  j  in  1844, 
$19,641,  and  in  1845,  $25,173  ;  being  a  total  of 
$58,105  or  an  average  of  $19,360  j  besides  a 
large  amount  which,  it  must  be  recollected  had 
been  embezzled  by  the  canal  officers,  the  sum 
total  of  which  had  never  been  ascertained.  Now 
suppose  the  increase  of  tolls  should  continue  in 
the  same  ratio  up  to  1860,  and  they  would  have 
$184,000  from  that  "pauper  canal"  alone. 
(Laughter.)  The  increase  up  to  the  first  of 
August  had  been  over  $6600  more  than  the 
whole  of  last  year  as  he  learned  from  official 
documents. 

The  next  question  was  will  this  business  con- 
tinue? What  were  the  resources  of  that  part 
of  the  state  which  was  to  furnish  business  for 
this  canal,  if  it  should  be  completed — for  that 
was  an  important  matter  if,  as  was  stated,  they 
intended  to  run  a  canal  to  the  foot  of  the  Alle- 
ghany mountains,  and   there  connect   with 

nothing.  He  then  asserted  that  the  resources  of 
that  part  of  the  country  were  almost  il- 
limitable, and  he  proposed  to  shew  some  facts 
in  connection  with  it.  He  had  a  statement 
showing  the  number  of  acres  of  pine  timbered 
land  which  wouldbe  accessible  on  the  completion 
the  Genesee  Valley  canal,  with  the  estimated  of 
quantity  of  lumber  which  would  be  manufac- 
tured from  the  same.  He  read  as  follows: — 
In  Warren  count},  Pa.,  100,000  at  20,000  feet 
per  acre,  would  he  2,000,000,000  of  feet,  or 
2,000,000  thousands  of  feet.  Cattaraugus  coun- 
ty, 100,000  acres  at  20,000  feet  per  acre,  would 
be  2,000,000,000  of  feet,  or  2,000,000  thousands 
of  feet  In  Allegany  county,  125,000  of  land  at 
20,000  feet  per  acre,  would  be  2,500,000,000  of 
feet,  or  2,500.000  thousands  of  feet.  McKean 
county,  Pa.,  150,000  acres  of  land  at 20  000  feet 
per  acre,  would  be  3.000,000,000  of  feet,  cr 
3,000,000  thousands  of  feet.  Potter  county,Pa., 
175,000  acres  of  land,  3,500,000.000  of  feet,  or 
3,500,000  thousands  of  feet.  In  afl  650,000 
acres  of  land,  and  13,000,000,000  of  feet,  or 
13,000,000  thousands  of  feet  of  lumber;  and  to 
consume  the-  above  quantity,  at  the  rate  of 
150,000,000  per  year,  would  take  86  years  and 
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over.  But  assume  this  amount  to  be  cut  down 
one  half,  then  it  would  require  over  40  years  to 
consume  this  one  article  of  tonnage  alone,  and 
it  wou'd  more  than  pay  for  the  completion  of 
the  canal,  twice  over,  in  tolls,  aside  from  the 
tolls  it  would  bring  to  the  Erie  canal. 

The  inducements  to  transport  this  lumber  to 
the  eastern  markets  would  be  apparent  to  all, 
when  he  presented  a  few  facts  to  the  committee 
relating  to  prices  in  Albany  and  in  Cincinnati, 
and  the  cost,  risk  and  loss  of  transportation. 
The  cost  of  rafting,  running  and  delivering  at 
Cincinnati  from  Oiean  was  about  $4  per  thou- 
sand feet,  the  loss  and  risk  at  least  20  percent., 
and  the  average  pri'eat  that  market  might  reach 
the  sum  of  $16  lor  the  three  first  qualities. 

Deduct  the  price  of  running,  delivering,  &c 

and  you  hid  left,  $U  00 

Deduct  risk  and  loss  (2)  per  cent  ),  3  20 

Which  leaves  $3  80 

He  next  proceeded  to  show  the  result  on  the  ca- 
nals and  the  eastern  market.  The  cost  of  trans- 
portation  on  the  Genesee  Valley  canal  and  the 
Erie  canal  to  Albany  would  be  about  $5  to  $6 
per  M.  feet,  and  the  average  price  at  Albany 
for  such  lumber  was  about  $27.  There  was  no 
loss  or  damage  to  be  sustained.  The  boards 
would  be  worth  for  this  market  more  than  dou- 
ble the  sum  for  the  other—say  $21  per  thousand 
feet.  Now,  suppose  the  opening  of  this  im- 
mense region  of  lumber  to  market  should  reduce 
the  price  in  the  eastern  market  $5  per  thousand 
feet,  it  would  then  give  the  manufacturer  at 
home  $16  per  thousand  feet — full  as  much  as  it 
would  bring  in  Cincinnati.  And  who  would  get 
the  benefit  of  this  reduction?  Certainly  the 
consumer  at  Albany  and  other  eastern  cities  — 
And  would  it  be  said  that  this  statement  is  not 
correct?  He  asked  a  refutation  of  it.  Nay,  he 
challenged  it.  Now,  he  had  not  in  this  estimate 
of  business  to  be  done  on  this  canal,  made  any 
calcula lions  on  the  immense  amount  of  other 
property  which  would  pay  toll  on  it  j  nor  the 
revenue  arising  therefrom.  But  he  thought  it 
would  be  ample  to  pay  all  expense  of  superin- 
tendence and  repairs,  if  well  constructed.  He 
presented  the  following  facts,  found  in  the 
Comptroller's  report,  assembly  document  No. 
113,  which  shows  a  balance  in  favor  of  this  ca- 
nal of  $72,000.  He  also  refeired  to  the  report 
of  the  commissioners  of  the  canal  fund  on  trade 
and  tonnage.  On  the  29th  page  would  be  found 
that  of  the  Genesee  Valley  canal,  and  it  was  as 
follows  : — 

Pnards,  27,000,000  of  feet. 

Sn  ingles,  *         19,0  io,  oca. 

Square  li  nber,  106,000  cubic  feet. 

Staves,  6,000  tuns. 

A*hes,  1,000  ton9. 

And  other  articles  amounting  in  all  to  ninety 
thousand  tons.  And  all  this  without  penetrating: 
the  main  timbered  region  of  the  Genesee  or  Al- 
legany rivers.  The  advantages  of  this  canal, 
not  only  to  that  part  of  the  state,  but  to  the  peo- 
ple of  the  whole  state,  surpassed  his  ability  ade- 
quately to  present.  But  let  any  man  look  at 
these  statements,  and  unless  he  was  blinded  by 
deep-rooted  prejudices,  he  would  decide  at  once 
that  no  time  should  be  lost  «n  completing  it.  He 
well  knew  these  prejudices  were  strong  and 
abiding ;  yet  he  had  entire  confidence  that  they 


would  be  overcome  by  an  examination  of  these 
statements  and  facts.  And  if  he  should  suceeed 
in  doing  this,  he  should  be  satisfied,  for  he 
should  have  rendered  his  constituents  a  great 
service. 

Mr.  C.  said  he  had  another  matter  to  notice, 
and  he  trusted  the  Convention  would  continue 
its  patient  attention  a  few  moments  longer.  It 
had  been  said  that  the  laws  for  the  construction 
of  the  Genesee  Valley  and  Black  River  canals 
were  procured  by  fraud.  Such  a  statement  he 
was  bound  to  notice  for  many  reasons.  One 
was  that  he  was  a  member  of  the  Assembly  at 
the  time  the  Genesee  Valley  canal  bill  passed, 
and  he  there  stated  that  if  fraud  was  connected 
with  it  it  was  without  his  knowledge.  But  he 
denied  the  statement :  it  was  a  slander  on  the 
legislature-  of  which  he  was  a  member,  and  of 
the  constituency  that  he  represented.  No  canal 
act  ever  passed  with  greater  unanimity  than  that 
for  the  Genesee  Valley  canal.  And  after  being 
passed  by  a  large  maiority — in  fact  it  was  al- 
most unanimous — it  was  sent  to  the  executive, 
than  whom  a  more  upright  man  was  not  to  be 
found  in  the  State ;  and  if  there  had  been  fraud 
in  the  matter,  that  Governor  never  would  have 
sanctioned  it.  He  again  most  emphatically  de- 
nied that  there  was  fraud  in  the  matter.  Mr. 
C.  then  referred  to  some  action  taken  in  the 
legislature  of  1837,  on  a  resolution  introduced 
by  Dr.  Cash  of  Orange,  of  the  27th  February, 
of  that  year,  in  relation  to  the  postponement  of 
the  works  on  this  canal,  and  after  an  able  argu- 
ment on  the  3rd  March  1837,  it  was  almost 
unanimously  voted  down,  only  five  being  found 
to  sustain  it,  while  ninety-four  were  found  voting 
on  the  other  side.  After  this  expression  of  the 
legislature,  had  not  the  people  the  right  to  be- 
lieve  that  it  was  the  settled  policy  of  the  State  to 
go  on  and  complete  these  works?  And  what 
was  the  action  of  the  government  in  relation  to  it? 
Why  money  was  permitted  to  be  used  for  the  con. 
struction  of  these  canals,  and  they  were  so  far  ad- 
vanced that  at  one  time  but.  about $500,000  was 
necessary  to  put  the  Black  River  canal  in  opera- 
tion. For  the  Genesee  Valley  Canal  too,  three- 
fourths  of  ali  that  was  required  was  expended, 
which  by  the  policy  now  proposed  was  t )  be  scat- 
tered to  the  winds.  It  was  true  that  our  embar- 
rassed financial  condition  required  a  pause  in  our 
expenditures,  and  the  avowed  object — to  taise 
the  credit  of  the  state  that  money  might  be  obtain- 
ed at  par  for  the  completion  of  the  works, — vps 
a  good  one.  They  did  not  complain  of  the  pro- 
visions of  the  suspension  act  of  '42.  la  fact  he 
did  not  venture  o  say  that  they  were  distinctly 
understood  ,•  nor  did  he  understand  the  "  policy 
of  '42.''  The  "policy"  and  J<  the  law"  ap- 
peared to  him  to  be  two  different  things.  If  the 
"policy  of  '42"  were  to  abandon  the  public 
works  commenced — if  it  were  to  abandon  the 
enlargement  of  the  Erie  canal,  and  the  comple- 
tion of  the  Gene&ec  Valley  and  Black  River  ca- 
nals, the  people  in  his  section  of  the  country 
were  opposed  to  it,  and  never  would  consent  to 
it,  nor  be  satisfied  with  it.  But  he  desired  to 
read  to  the  Convention  something  in  this  con- 
nection which  would  show  that  they  had  a  right 
to  expect  that  as  soon  as  the  credit  of  the  state 
had  been  raised,  the  public  works  would  be  re- 
sumed and  completed—and  that  the  embarrass- 
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ment  of  state  stocks  had  passed  away,  and  mon- 
ey become  cheap,  could  not  be  denied.  The  ex- 
tract to  which  he  alluded  was  from  the  Legisla- 
tive Address  of  this  memorable  year  ;42.  It  was 
as  iollows  : — 

"  In  this  emergency,  we  have  been  impelled  to  the 
alternative  of  suspending  for  the  present,  our  public 
works,  except  so  far  as  is  necessary  to  preserve  the 
same;  and  to  call  upon  you,  fellow  citizens,  to  come 
forward  and,  by  a  direct  tax,  to  sustain  your  own  cred- 
it. We  aie  aware  that  the  alternative  presented  to 
you  is  an  unpleasant  one;  that  the  suspension  of  the 
public  works  will  produce  pecuniary  embarrassment 
amoUii  some  portions  of  our  constituents;  and  that  an 
increase  of  taxes  at  this  season  of  financial  depress- 
ion, will  subject  you  to  inconvenience.  But  which  ol 
you  would  not  rather  submit  to  almost  any  pecuniary 
sacrifice,  than  that  the  honor  of  the  state  should  be 
impaired,  or  its  credit  fail?" 

Now  did  that  carry  the  idea  that  the  works 
were  to  be  abandoned,  or  even  suspended  for 
any  great  length  of  time?  He  submitted 
to  the  judgment  of  gentlemen  whether  they  had 
not  good  reason  to  suppose  that  the  works  would 
be  continued  as  soon  as  the  stocks  were  brought 
up  to  par,  and  money  could  be  procured  at  a 
reasonable  rate  of  interest?  But  he  had  ano- 
ther address  from  which  he  would  read  an  ex- 
tract to  show  that  on  this  subject  there  could  be 
no  mistake.  It  was  an  extract  from  the  Address 
of  the  democratic  state  convention  of  the  same 
year,  ?42,  the  delegates  holding  the  following 
language : — 

"This  suspension  of  further  expenditures  on  the  pub- 
lic works, which  had  taken  place  iu  fact,  was  declared 
by  law,  except  so  far  as  it  was  necessary  to  preserve 
the  work  already  done  from  dilapidation.  This  course 
was  inevitable  :  not  indeed  as  a  permanent  measure, 
but  until  the  resources  of  the  state  could  be  called  out 
and  its  prostrate  credit  invigorated  and  restored." 

He  again  asked  the  Convention  if  there  was 
any  indication  of  an  abandonment  of  the  works 
in  this,  or  even  a  long  extended  suspension  of 
them?  Should  they  then  be  met  by  the  state- 
ment that  stocks  were  below  par  and  that  mo- 
ney could  not  be  obtained  but  at  a  great  sacri- 
fice? No.  No  one  there  would  say  that,  nor 
any  man  elsewhere.  It  was  known  to  the  world 
th  at  our  state  stocks  were  as  good  as  gold . — 
There  were  no  better  stocks  in  the  country.  In 
saying  this,  he  did  not  wish  to  be  understood  to 
intimate  that  he  would  have  the  state  issue  its 
credit  or  increase  its  debt  to  go  on  and  finish  the 
canals,  though  strict  justice  would  require  that 
it  should  do  so.  They  would  submit  with  all 
patience  and  humility  to  the  fair  working  of  the 
canals,  but  they  required  the  canals  to  have  a 
fair  chance.  There  was  a  feeling  in  the  state 
against  the  increase  of  the  state  debt,  and  he 
considered  it  his  duty  to  sustain  that  principle, 
but  justice  could  be  done  to  the  sections  of  coun- 
try of  which  he  had  spoken,  consistently  with 
that  sentiment.  It  had  been  suggested  by  the 
gentleman  from  Henamer  that  the  whole  reve- 
nues of  this  staw  which  are  produced  by  the 
canals  alone — fo<*  Jiere  are  no  other  worthy  of 
notice — should  be  pledged  for  the  extinguish- 
ment of  the  debt  of  the  state  in  the  time  he  has 
specified;  and  the  reason  assigned  was  that  the 
tolls  would  fall  off.  Now  he  (Mr.  C.)  did  not 
believe  that  there  would  be  any  diminution  of 
revenue  from  the  canals.  To  that  subject  how- 
ever, ample  justice  had  been  done  by  Kis  friends 
from  Erie,  Ontario  and  Chautauque,  and  there- 


fore he  should  not  attempt  to  do  that  which 
they  had  done  so  well.     He  should  merely  say 
that  we   had  two   great  objects  to  effect — one 
was  to  secure  beyond  all  contingency  the  pay- 
ment of  the  public  debt,  and  the  other  was  to 
secure  the  completion  of  the  unfinished  works 
within  a  reasonable  time.     And  in  view  of  the 
facts  which  he  had  submitted  to  the  committee 
he  asked  if  there  was  not  something  due  to  the 
portion  of  the  state  whence  he  came;  and  ii  the 
revenues  should  not  be  so  managed  as  to  secure 
the  accomplishment  of  both  the  objects  he  had 
just  specified.  It  could  readily  be  done, but  not  by 
the  proposition  of  the  gentleman  from  Herkimer. 
Whoever  voted  for  that  proposition  voted  to  a- 
bandon  the  canals,  and  it  remained  for  the  Con- 
vention to  say  if  such  manifest  injustice  should 
be  perpetrated.     There  was  no  danger  of  a  fall- 
ing off  in  the  revenues  of  the   canals — nay  they 
might  go  on  and  and   complete  the   canals;  and 
add  to  them  railroads,  and   the  business  of  the 
state  would  increase  faster  than  the  facilities  of 
transit.     If  the   proposition  of  the    gentleman 
from  Erie  (Mr.  Stow)  were   adopted,  both  the 
enumerated  desirable  objects   would  be  accom- 
plished.    He  proposed  to  appropriate  $1 ,500,000 
for  the  first  ten  years,  to  pay  the  interest   and 
create  a  sinking  fund  to  redeem  the  principal  of 
the  debt,  and  the  best  calculation  of  the  Comp- 
troller did  not  make  the  debt  more  than $22,000,- 
000,     The  proposition   of  the   gentleman  from 
Erie,  would  pay  the  whole  of  that  debt  in  23 
years,  and  afford  a  sufficient  sum  to   enable  the 
state  to  go  on  prudently  and   economically  with 
the  enlargement  of  the  Erie  canal,  and  complete 
the  two  unfinished   canals  ,*  and   thus   save  the 
four  millions  of  dollars  to  the   state  that   have 
been  expended  upon  them.     But   this  was   not 
all.     The  gentleman  from   Herkimer  again  and 
again  had  told  them  that  good  faith  was  a  jewel. 
Mr.  C.  joined  with  the  gentleman  in  the  reiter- 
ation ol  that  truth  ,  and  he  called  upon  the  Con- 
vention to  act  with  good  faith  tc   the  neglected 
portion  of  the  state  for  which  he  had  been  plead- 
ing.    Did  the  gentleman  from   Herkimer  intend 
to  do  this?  No  j  on  the  contrary  he  desired  ef- 
fectually to  provide  for  the  sale  of  those  unfin- 
ished works  ;  he  would  alienate    them  and  sell 
them  out  body  and  breeches.     [Laughter.]  Did 
the  gentleman  from    Herkimer  ever    intend  to 
prosecute  the  enlargement  of  the  Erie  canal  ? — 
No  such  thing.     The  word  "  enlargement"  was 
carefully  excluded  from  the  report.     He  propos- 
ed an  appropriation  for  the  "  improvement  "  of 
the  Erie  canal,  and  what  was  meant  by  il  im- 
provement."   He  proposed  to  lengthen  the  locks 
— take  out  the  uper  or  the  lower  gate  and  splice 
them — clean  out  or  bottom  out  the  canal.     And 
would  gentlemen  be  caught  with  such  a  bait? 
His  constituents   and  the   people    of   Western 
New  York  never  would  submit  to  such  a  prop- 
osition as  that.     He  had  fairly  and  plainly  pre- 
sented the  facts  of  the  case  to  the  Convention. 
He  had  shown  the  origin  of  this  work,  and  its 
situation.     He  had  read  what  was  said  of  it  in 
the  Legislative  address  of  1842,  and  also  by  the 
democratic  convention  of  that  year,  and  would 
the    convention    say,    whfn   it   came    here    to 
do  justice  to  every  part  of  the  stite,  aside  from 
party  predilections,  that  important   parts  of  it 
should  be  sold  out,  and  alienated,   and  that  all 
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the  improvement  to  the  Erie  canal  should  be 
the  lengthening  of  the  locks?  He  however 
wouM  say  nothing  further  on  that  subject — 
There  were  gentlemen  here  much  belter  quali- 
fied for  the  task  than  he  was  j  but  he  had  a 
duty  to  discharge,  and  he  should  doit  firmly, 
relying  on  the  good  sense,  intelligence  and  jus- 
tice  of  the  Convention  to  sustain  him.  Was  it 
possible  that  the  gentleman  from  Herkimer 
could  be  deluded  into  the  belief  that  the  dele- 
gates to  this  Convention  would  be  brought  to 
support  his  proposition  ?  Did  he  suppose  that 
he  could  have  the  support  of  .the  frienJs  of  the 
Erie  enlargement?  The  gentleman  from  Clin- 
ton (Mr.  Stetson)  had  said  theie  was  no  demo- 
crat here  that  would  vote  against  the  article  re- 
ported  by  the  committee.  This  he  denied  ;  and 
he  asserted  that  no  democrat  who  was  governed 
by  just  principles  would  vote  for  it.  He  was  at 
issue  with  the  gentleman  from  CI  nton  on  that 
subject.  Butif  this  proposition  was  to  prevail 
— if  his  opinion  was  erroneously  founded — he 
would  say  to  this  body,  take  away  the  emblem 
of  justice  that  now  stands  in  such  bold  relief  on 
your  capitol — haul  down  the  flag  with  its  stars 
and  stripes,  and  run  up  in  its  stead  the  black 
flag  of  Repudiation,  for  it  would  be  nothing  less 
than  a  repudiation  of  contracts  solemnly  enter- 
ed into,  and  faith  plighted  to  a  respectable  por- 
tion of  our  citizens. 

Mr.  BURR  had  one  word  to  say.  If  that 
meant  fourteen  minutes  he  might  want  as  much 
time.  He  desired  only  to  define  his  position. 
Mr.  B.  went  on  to  remark  that  when  the  pro- 
ject of  constructing  a  canal  from  the  Hudson 
river  to  Lake  Erie  was  first  started,  it  found 
little  favor  in  that  section  of  the  state  to  which 
he  belonged.  It  was  (said  he)  ridiculed  by 
prominent  men  among  us,  and  strenuously  op- 
posed by  our  representatives  on  this  floor.  A 
large  majority  of  my  neighbors  deemed  it  a 
visionary  scheme.  But,  sir,  I  sometimes  form 
my  own  opinions  without  stopping  to  enquire 
whether  they  coincide  with  those  of  my  neigh- 
bois.  I  did  so  in  this  case.  I  believed  in  the 
practicabiliiy  of  such  a  work.  I  believed  that 
the  state  might  borrow  the  necessary  means  to 
construct  it  with  a  reasonable  prospect  that, 
when  finished,  it  would  yield  a  revenue  suffi- 
cient to  pay  the  interest  of  its  debt,  and  gradu- 
ally to  reimburse  the  principal.  I  believed  that 
such  a  work  would  greatly  increase  the  popula- 
tion and  wealth  of  that  portion  of  the  state 
through  which  it  passes;  when,  at  the  same 
time,  it  might  diminish  Loth  in  other  sections 
remote  from  it;  that  therefore  it  would  be  un- 
just to  raise  the  necessary  funds  by  a  general 
tax  upon  the  people  of  the  state.  When  this 
great  work  was  completed,  I  doubted  the  policy 
of  adding  side  cuts  to  it,  for  I  believed  that  every 
branch  that  could  be  added,  except  the  Cham- 
plain  canal,  would  diminish  its  value.  But  one 
branch  after  another  was  added,  and  at  length 
the  magnificent  scheme  of  the  enlargement  was 
projected  and  pursued,  until,  in  1842,  all  was 
"  brought  up  standing"  as  a  sailor  would  say. 
Now,  sir,  I  confess  I  am  not  quite  such  an  ar- 
dent canal  man  as  I  once  was.  I  should  be 
willing  to  have  the  state  sell  out  the  whole  es- 
tablishment, if  purchasers  could  be  found  who 
Would  take  it,  even  at  cost.    But,  sir,  I  am  not 


altogether  hostile  to  the  canals— and  as  I  am 
satisfied  that  they  are  to  remain  the  property  of 
the  state,  I  should  be  glad  to  see  them  finished, 
and  placed  in  a  situation  to  produce  the  greatest 
amount  of  revenue,  if  it  can  be  done  without 
increasing  the  debt,  or  subjecting  the  people  of 
the  state  to  a  direct  tax;  and  shall  endeavor  to 
vote  in  accordance  with  these  views. 

Mr.  BASCOM  said  he  had  not  intended  until 
this  morning  to  say  a  word  on  this  subject,  feel- 
ing that  there  were  those  here  who  had  some- 
thing like  a  local  interest  to  look  after,  that 
would  lead  them  to  give  to  it  the  necessary  at- 
tention, and  feeling  also  that  as  the  debate  was 
soon  to  close  he  should  not  be  justified  in  going 
at  large  into  details,  with  which  perhaps  he  was 
not  as  conversant  as  some  others.  But  there 
were  considerations  that  had  not  been  dwelt 
upon  to  the  extent  at  least  that  seemed  to  be 
called  for,  under  the  circumstances  in  which  we 
found  ourselves — for  it  was  not  to  be  disguised 
that  we  had  local  and  conflicting  opinions,  per- 
haps local  prejudices  long  indulged,  growing  out 
of  local  interests,  that  were  to  be  conciliated  and 
harmonized  on  this  question.  Mr.  B.  said  he 
happened  to  be  so  situated  that  he  had  no  such 
feeling  to  indulge — no  interest  or  feeling  that 
was  not  common  to  every  gentleman  here — for 
the  little  county  that  he  represented  had  all  that 
she  could  ask  or  desire  in  the  way  of  internal 
improvement,  and  nothing  that  we  could  do 
could  impair  her  position.  But  he  could  not 
participate  in  the  feeling  that  would  shut  down 
the  gate  against  the  people  of  the  Genesee  Val- 
ley or  the  Black  River-  He  could  not  but  turn 
back  to  other  times,  when  the  county  of  Seneca 
j  was  differently  situated.  He  was  one  of  the 
two  or  three  in  this  body  who  were  born  and 
reared  west  of  the  county  of  Oneida — and  he 
could  remember  when  that  section  of  the  State 
wrasnot  only  shut  out  from  the  eastern  markets, 
but  cut  off  almost  from  intercourse  with  the 
people  of  the  eastern  section.  He  could  remem- 
ber with  what  gratitude  the  efforts  and  influence 
of  the  great  and  noble  hearted  men  of  the 
east  in  favor  of  the  canal  policy  was  received 
there  ;  for  at  that  time,  the  people  of  Onon- 
daga were  hesitating  whether  to  remain  at 
home  and  struggle  with  their  position  as  best 
they  could,  or  emigrate  to  the  far  off  and  then 
dangerous  and  fatal  climate  to  them  of  the 
west — and  many  of  them  did  emigrate  only  to 
lay  their  bones,  after  a  few  years  of  trial,  on 
the  banks  of  the  Wabash,  and  other  points  of 
emigration  westward.  The  people  of  the  west- 
ern section  of  this  state  had  omitted  no  oppor- 
tunity to  repay  the  debt  of  gratitude  they  owed 
to  their  eastern  brethren,  and  to  the  people  of 
the  whole  state  ;  and  Mr.  B.  glanced  rapidly- 
over  the  evidences  which  legislation  presented 
of  the  liberal,  generous  and  enlightened  course 
which  the  representatives  of  the  western  section 
had  ever  pursued,  in  reference  to  the  lateral 
improvements  and  other  enterprises  in  which 
other  sections  of  the  state  were  interested — and 
this  too  with  the  knowledge  that  the  last  of  these 
improvements  and  enterprises  must  ultimately 
be  a  charge  on  their  resources.  Mr.  B.  urged 
the  cultivation  of  a  similar  spirit  of  mutual  sym- 
pathy and  regard  between  all  sections  of  the 
state.    B  ut  what,  he  asked,  was  this  proposition 
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of  the  standing  committee,  (Mr.  Hoffman's?) 
It  was  on  its  face  a  cold,  heartless  proposition, 
having  for  its  object,  if  not  the  entire  prostration, 
at  least  the  abandonment  of  the  long  cherished 
canal  policy  of  this  state.  It  did  not  provide 
for  the  enlargement.  It  was  silent  in  regard  to 
the  two  unfinished  canals.  Nor  was  there  any 
thing  in  the  whole  argument  of  the  gentleman 
from  Herkimer,  (Mr.  Hoffman,)  about  the 
propriety  or  the  possibility  of  the  enlargement. 
On  the  contrary,  ihe  burthen  of  that  argument 
was  that  ii  was  entirely  unnecessary — thai  ihere 
was  to  be  a  ealumniating  point  in  the  canal  rev- 
enues and  that  we  ousht  to  struggle  along  for 
some  ten  years,  as  well  as  we  could,  and  that 
by  that  time  trade  would  have  sought  and  found 
other  channels  to  market,  and  thus  relieve  us 
from  the  necessity  of  going  on  with  the  work. — 
Mr.  B.  went  on  to  contrast  the  different  pro- 
positions with  which  a  compromise  had  been 
sought  to  be  effected  between  extreme  opinions 
on  tiie  subject  of  the  debt.  All,  he  said,  con- 
curred in  the  policy  of  making  entire  and  ade- 
quate provision  for  the  payment  of  the  public 
debt — and  the  only  question  presented  was  a 
question  of  time — and  how  long  policy  and 
economy  called  for  an  extension  of  the  debt.  But 
these  propositions  of  compromise  were  such  by 
calculations  of  interest,  and  we  had  been  shown 
how  many  millions  it  would  cost  to  postpone 
the  payment  of  a  debt — as  if  it  was  an  argu- 
ment why  we  should  not  make  improvements 
which  the  public  interest  demanded,  that  we 
must  do  it  on  similar  terms  with  individuals  who 
undertook  any  enterprise.  If  there  was  any 
ithing  in  this  interest  argument,  it  was  this— that 
the  state  being  able  to  borrow  money  at  a  less 
rate  than  individuals,  should  in  the  shortest  pos- 
sible time,  draw  from  those  who  had  to  pay 
anore  for  the  use  of  money  the  means  of  pay- 
ment. But  he  would  not  go  into  this  interest 
.argument,  nor  the  salt  argument,  which  had  al- 
ready been  elaborately  argued.  He  was  happy 
lo  see  that  gentleman  who  sympathised  with  the 
gentleman  from  Herkimer  (Mr.  Hoffman)  had 
seen  fit  to  change  ground  and  change  tone  on 
vhis  question,  and  to  give  a  little  hope  to  the 
friends  of  the  enlargement  and  of  the  two  unfin- 
ished canals,  that  they  might  look  forward  ulti- 
mately to  the  completion  of  these  works — though 
lie  confessed  the  hope  was  small  enough.  Mr. 
B.  alluded  to  the  compromise  offered  by  Mr. 
Stow,  and  to  the  appeal  which  it  had  become 
the  duty  of  that  gentleman  to  make,  in  the 
absence  of  any  champion  of  the  canal  inter- 
est from  the  quarter  where  all  were  look- 
ing for  it  and  had  a  right  to  expect  it.  He 
asked  where  was  the  city  of  ?.  ew  York  on 
this  question?  Why  it  was  that  the  queen  city 
of  the  west  was  compelled  to  come  forward  un- 
aided by  the  valuable  co-operation  of  any  of  the 
able  represenia lives  from  the  city  of  New- York 
in  behalf  of  the  canal  interest?  He  insisted 
that  it  ws  the  city  of  New- York  that  was 
mainly  interested  in  keeping  this  great  channel 
of  business  in  efficient  order  to  meet  all  the  de^ 
mands  of  trade — that  the  interest  of  Buffalo  was 
a  comparatively  minor  matter — and  that  from 
New  York,  of  all  other  places  in  this  Union,  it 
was  proper  that  this  appeal  should  have  come. 
And  yet,  we  heard  a  note  of  another  description 


from  that  great  city,  (alluding  to  Mr.  Tilden's 
speech  yesterday.)  We  had  an  essay  on  canal- 
ling  irom  that  quarter,  and  coapled  with  an 
avowal  that  the  delegation  from  the  city  wei  e  all 
internal  improvement  men,  entertaining  no  hos- 
tility to  the  completion  of  the  public  works— 
we  had  a  labored  argument  to  show  that  a  lit- 
tle lengthening  of  the  locks  and  a  little  deepen- 
ing of  thre  canal  were  ail  that  was  necessary  to 
the  interests  of  New  York  or  of  the  State!  And 
this  too  whilst  a  rival  city,  with  but  a  portion 
of  the  wealth  of  our  great  commercial  empori- 
um, was  putting  forth  all  her  energies  to  coun- 
teract the  natural  advantages  of  that  great  mart 
of  the  Union.  He  confessed  to  a  little  state 
pride  in  contemplating  our  noble  works  of  inter- 
nal improvement,  and  the  position  of  ihe  slate 
as  the  great  highway  through  which  the  inex- 
haustible products  ot  the  illimitable  west,  must, 
unless  obstructed  by  a  narrow  policy  and  a  still 
narrower  canal,  flow  in  its  course  to  the  sea- 
board. And  he  confessed  also  to  some  surprise 
to  see  these  great  works,  the  pride  and  glory  of 
the  State  and  of  the  Union,  made  the  object  of 
local  and  illiberal  jealousies  and  saddled  with 
what  had  beenwell  termed  trumped  upamountsof 
indebtedness  calculated,  if  not  designed,  to  bring 
them  into  odium  anl  contempt  with  the  people. 
As  to  direct  taxation  of  which  somuch  had  been 
said  in  the  course  of  this  debate,  Mr.  B.  said  that 
was  not  by  far  the  worst  evil  that  could  befal  us. 
He  denied  the  necessity  for  direct  taxation  to 
support  government,  or  that  such  would  neces- 
sarily be  the  effect  of  certain  propositions  before 
us — but  he  wondered  at  the  objection  to  direct 
taxation  as  a  matter  of  principle,  coupled  with 
a  leaning  towards  the  principle  taxing  the 
right  of  way  to  do  it— towards  the  princi- 
ple of  taxing  labor  rather  than  property  to  sup- 
port government.  All  knew  the  effect  of  direct 
taxation  to  excite  a  greater  scrutiny  on  the  part 
of  those  who  paid  it,  to  its  expenditure,  and  to 
promote  economy  in  public  expenditure — and  all 
must  see  that  if  the  rich  revenues  of  the  Erie 
canal  were  to  be  salaried  and  fed,  the  tendency 
would  be  to  profuse  and  lavish  expenditure,  at 
the  expense  of  the  toiling  million.  He  trusted 
we  had  done  something  towards  the  reduction 
of  the  expense  of  government  ;  and  that  this 
should  satiety  gentlemen  that  we  were  not  to  be 
taxed  to  death.  Let  this  be  carried  out  in  your 
counties  and  towns,  and  his  word  for  it,  your 
taxes,  which  now  run  up  to  four  millions,  would 
be  reduced  one  million,  and  without  any  in- 
justice to  your  official  list.  He  scouted  the  idea 
of  the  great  state  of  New  York,  with  her  im- 
mense resources  and  with  her  position  in  the 
Union,  being  bankrupted,  and  her  high  credit 
prostrated,  by  the  completion  of  the  enlarge- 
ment and  of  the  two  unfinished  canals.  Ho  re- 
joiced to  see  a  prospect  that  the  compromise 
offered  by  the  gentleman  from  Eiie,  or  some- 
thing like  it,  was  likely  to  be  adopted,  which, 
without  the  issue  of  a  new  bond,  or  the  increase 
of  the  public  debt  one  dollar,  would  ultimately 
lead  to  the  completion  of  the  great  system  of 
internal  improvement,  in  which  not  the  state 
only,  but  the  Union,  were  so  largely  interested. 
The  committee  here  rose  and  reported  pro- 
gress.   The  Convention  then  took  a  recess. 
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AFTERNOON  SESSION. 
Mr.  VAN  SCHOONHOVEN  addressed    the 
committee  at  length  in  support  of  the  proposi- 
tion offered  by  Mr.  Stow.     [A  sketch  is  defer- 
red.] 


Mr.  MARVIN    then  obtained   the  floor  and 
moved  that  the  committee  rise. 

The  committee  rose  and  the  Convention 
Adj.  to  85  o'clock  to-morrow  morning. 


SATURDAY,  SEPTEMBER  19. 


No  clergyman  present. 

Mr.  ALLEN  presented  a  remonstrance  from 
about  50  citizens  of  New-York  against  any  pro- 
vision to  make  individual  stock  holders  in  banks 
liable  to  more  than  the  amount  of  their  stock. 
Referred  to  the  appropriate  committee  of  the 
whole. 

Mr.  ALLEN  moved  that  it  be  printed.    Lost. 

The  PRESIDENT  presented  a  communica- 
tion from  T.  Clowes,  of  Hemptstead,  Queens  co., 
who  desired  to  give  the  Convention  a  lecture  on 
arithmetic,  in  which  after  years  of  study  he  had 
made  some  singular  discoveries.  He  asked  for 
the  use  of  the  Assembly  Chamber  for  that  pur- 
pose.    Laid  on  the  table. 

ADDRESS  TO  THE  PEOPLE 

Mr.  YOUNGS  offered  the  following  .— 
Kesolved,  Thnt  a  committee  of  five  be  appointed  to 
prepare  mi  address  to  the  people  of  the  state  to  be  pu> 
lisheil  at  t'*e  close  of  the  session  of  this  Convention. 

Mr.  WORDEN  did  not  know  what  they  had 
to  address  the  people  upon.  They  would  give 
the  people  the  result  of  their  labors  and  that 
must  be  sufficient. 

Mr.  RUSSELL  hoped  the  gantleman  would 
allow  his  resolution  to  lie  on  the  table. 

Mr.  YOUNGS  consented  and  it  was  laid  on 
the  table. 

DERATE  IN  COMMITTEE. 

Mr.  STETSON  offered  the  following  :— 

Hesolved,  That,  the  committee  of  the  whole  be  in- 
structed to  report  this  day  as  eaily  as  12  o'clock,  the 
first  aricle  reported  by  the  committe  on  finances  to- 
gettint  with  the  several  amendments  adopted  or  pro- 
posed and  the  several  propositions  as  substitutes  or  a- 
meudments  r  ferred  to  said  committee,  and  that  all 
such  propositions  be  considered  a?  pending  amend* 
menu.  And  that  the  debates  on  said  article  or  any  a- 
mendments  in  committee  and  Convention  be  limited  to 
15  minutes  to  each  speech  to  be  made  thereon. 

Mr.  S.  said  there  were  but  13  working  days 
of  the  session  left,  and  the  debate  for  the  last 
few  days  was  confined  to  the  opponents  of  the 
report. 

Mr.  CHAMBERLAIN  moved  to  amend  the 
resolution  by  striking  out  "  this  day  as  early  as 
twelve  o'clock,"  and  inserting  "on  Monday  next 
nt  six  o'clock  p.  m."  He  hoped  gentlemen  would 
have  an  opportunity  to  be  heard  on  this  impor- 
tant subject,  and  hence  he  had  moved  his  amend- 
ment. The  gentleman  from  Clinton  was  one  of 
those  ten  or  a  dozen  who  had  talked  away  three 
months  of  the  session,  and  now,  forsooth,  he 
was  rendy  to  terminate  debate!  Mr.  C.  pro- 
tested against  such  a  proceeding  on  such  an  im- 
portant matter.  Perhaps  the  gentleman  from 
Clinton  did  not  like  to  hear  the  discussion.  Mr. 
C.  meant  to  be  plain.  He  hoped  the  Convention 
would  not  tolerate  any  such  proposition.  He 
asked  that  gentlemen  who  had  not  been  in  the 
habit  of  occupying  much  of  the  time  of -the  Con. 


vention,  would  be  permitted  to  be  heard  on  a 
subject  in  which  they  were  so  deeply  interested, 
especially  as  they  had  uncomplainingly  allowed 
other  gentlemen  hitherto  to  talk  away  all  the 
time. 

Mr.  LOOMIS  was  one  of  those  who  had  oc- 
cupied, but  not  long  at  any  time,  the  attention 
of  the  Convention,  and  therefore  he  had  been 
unwilling  to  vote  for  restrictions  on  debate  j  but 
the  time  had  now  come  when  he  was  not  only 
prepared  to  go  for  the  restriction  of  this  debate, 
but  to  restrict  debate  on  all  other  subjects,  to 
fifteen  minutes. 

Mr.  CHAMBERLAIN  said  he  had  no  objec- 
tion to  speeches  of  fifteen  minutes. 

Mr.  WORDEN  asked  the  gentleman  from 
Herkimer  if  these  attempts  to  restrict  debate 
had  resulted  in  any  thing  but  a  waste  of  time. 

Mr.  LOOMIS  said  they  had  had  speeches  day- 
after  day  which  were  nut  listened  to  by  the  Con- 
vention— speeches  which  had  not  furnished  any 
instruction — and  he  asked  if  they  had  time  now  to 
waste  in  this  manner?  Were  they  to  go  home,  to 
the  eternal  disgrace  of  every  one,  by  leaving 
many  important  subjects  untouched,  merely  that 
certain  gentlemen  might  gain  an  immortality  by 
making  speeches,  which  it  was  said  somebody 
was  going  to  publish  in  a  book.  The  time  had 
come  for  voting,  and  he  was  willing  to  take  the 
sense  of  the  Convention  on  any  proposition,  af- 
ter an  explanation  of  fifteen  minutes. 

Mr.  MARVIN  did  not  intend  to  debate  the 
question,  nor  did  he  wish  to  spend  two  or  three 
hours  in  the  discussion  of  a  simple  resolutions 
He  therefore  moved  the  previous  question. 

There  was  a  second,  57  to  19,  and  the  main; 
question  was  ordered  to  be  now  put. 

Mr.  CHAMBERLAIN  desired  permission  to* 
change  his  amendment  so  as  to  fix  12  M.  on 
Monday. 

Mr.  TOWNSEND  desired  it  to  be  6  this  eve* 
ning  and  that  an  evening  session  be  held. 

Mr.  ANGEL  desired  the  yeas  and  nays  oa 
these  questions . 

Some  conversation  ensued  and  the  question 
was  taken  on  the  amendment  of  Mr.  Chamber- 
lain,  and  it  was  lost  34  to  53. 

Mr.  RUSSELL  called  for  the  yeas  and  nays 
on  the  adoption  of  the  resolution  and  they  were 
ordered,  and  it  was  carried  67  to  26. 

EVENING  SESSIONS. 
Mr.  BAKER  offered  the  following:— 

"  Ordered  thtt  onand  after  Tuesdar  next,  this  Con- 
vention will  hold  evening  sessions  to  commence  at 
hdlf-past  7  o'clock 

Mr.  C HATFIELD  moved  to  lay  the  resolu* 
tion  on  the  table, 

The  yeas  and  nays  were  called  for  and  Mr. 
C.  withdrew  his  motion. 
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Mr.  SWACKHAMER  moved  to  amend  by 
striking  out  4<  Tuesday"  and  inserting  "  Mon- 
day" and  to  aid  "and  such  evening  sessions 
shall  be  devoted  to  the  report  of  committee  num- 
ber eleven." 

Mr.  RICHMOND  inquired  what  that  report 
wasabout? 

Mr.  SWACKHAMER  said  it  was  on  the  sub- 
ject of  rights  and  privileges  on  which  the  com- 
mittee of  the  whole  had  spent  several  days. 

The  amendment  was  lost. 

Mr.  N I  COLL  called  for  the  yeas  and  nays  on 
the  adoption  of  the  order,  and  there  were  yeas 
54,  nays  41. 

Mr.  KINGSLEY  moved  that  when   the  Con- 
vention adjourn  it  adjourn  to  meet  aga'n  this  af- 
ternoon at  half-past  3  o'clock.     Agreed  to. 
CANALS,  FINANCES,  &c 

The  Convention  resolved  itself  into  committee 
of  the  whole  on  the  report  of  committee  No.  3, 
Mr.  W.  TAYLOR  in  the  chair. 

The  question  was  taken  on  Mr.  Stow's  amend- 
ment and  it  was  lost — 41  to  52. 

Mr.  WORDEN  now  moved  as  a  substitute, 
for  the  1st,  2nd,  3rd  and  4th  sections  j  the  follow- 
ing, which  he  briefly  explained. 

The  legislature  at  its  first  session  after  this  consti- 
tution takes  effect  shall  provide  by  law  in  the  manner 
herein  provided  for  the  creation  oi  a  sinking  lund  to 
pay  the  canal  debt  anl  the  general  fund  dei>t  of  this 
fctate  and  the  interest  on  such  debts— and  for  such  pur- 
poses for  the  period  of  ten  yeais  fro  n  and  af  er  isr.  of 
January  18  7,  the  sum  of  #1,500,00)  and  from  and  after 
the  1st  January  1857  f 2000,000  until  such  debts  and  in- 
terest are  fully  piid  shall,  in  e^ch  fiscal  vear,  and  at 
that  rate  for  a  shorter  period,  from  the  revenues  and 
tolls  of  the  state  after  paying  the  expenses  of  collec- 
tion, superintendence  and  repairs  be  set  apart  for  su  h 
sinking  fund  and  pledged  to  the  payment  of  such  debts 
and  interest,  in  such  manner  thdt  all  the  preferences 
and  pledge  s  in  favor  of  the  credito  s  of  this  state  shall 
be  preserved  and  continued  After  appying  the  alore- 
said  sums,  to  supply  the  said  sinking  fund's,  there  shall 
b«*  paid  of  the  remaining  net  revenu-  s  and  tolls  of  the 
said  canals  $200,000  annually  into  the  treasury  of  this 
state.  The  remaining  net  revenues  and  tolls  of  the  ca- 
nals shall  be  appropriated  and  applied  to  the  comple- 
tion of  the  enlargement  or  improvement  of  the  hrie 
canal  and  the  completion  of  the  other  unfinished  ca- 
nals of  the  state. 

Mr.  CHATFIELD  continued  the  debate. 
Mr.  LOOMIS  followed  and  moved  to  amend 
the  report— speaking  in  favor  of  his  proposition 
until  his  15  minutes  had  expired.  His  amend- 
ment is  as  follows — being  part  of  his  proposi- 
tion submitted  a  day  or  two  since— to  strike  out 
the  first  six  lines  of  section  1,  and  insert- 
After  paying  the  expenses  of  collection,  superinten- 
dence and  ordinary  repairs,  there  shall  be  appropriated 
and  set  apart  out  of  the  revenues  of  the  state  canals 
in  each  year,  commencing  on  the  first  June  1846,  the 
sum  of  $M00,000  until  first  June  1«55  and  from  that 
time  the  sum  of  $i, 700,000  in  each  year,  *s  a  sinking 
fund  to  pay  the  interest,  &c 

Mr-  WORDEN  rose  to  a  point  of  order. 
How  did  the  gentleman's  proposition  differ  from 
his  own? 

The  CHAIR  said  the  gentleman  from  Ontario 
had  '  ffered  a  substitute,  the  gentleman  from 
Herkimer  had  offered  an  amendment,  and  the 
amendment  took  precedence  of  a  substitute. 

Mr.  WORDEN  explained. 

Mr.  LOOMIS  replied,  and  stated  that  he 
should  be  under  the  necessity  of  modifying  his 
amendment  having  discovered  an  error  in  the 
computation  of  interest  which,  instead  of  $237,- 


000  per  annum,  should  be  $337,000  or  $324,000 
as  he  had  seen  it  stated. 

Mr.  TALLMADGE  spoke  to  the  question,  in 
its  general  bearings,  until  the  expiration  of  his 
time. 

Mr.  HOFFMAN  said  the  amendment  of  the 
gentleman  from  Ontario  was  bur  the  revival  of 
a  proposition  which  had  been  voted  down.  It 
was  a  proposition  to  increase  the  debt  and  bring 
the  state  into  disgrace  by  lengthening  the  time 
in  which  it  was  pledged  to  pay  its  debt.  The 
proposition  of  his  colleague  would  pay  the  debt 
within  the  prescribed  limit,  but  it  would  increase 
the  amount  to  be  paid  in  the  shape  of  interest, 
by  more  than  a  million  of  dollars. 

Mr.  T1LDEN  called  attention  to  an  issue  of 
fact  between  himself  and  the  gentleman  from 
Ontario  of  some  importance.  When  he  stated 
the  average  trip  to  Buffalo  and  back  to  be  18 
days,  he  was  contradicted  by  the  gentleman  from 
Ontario  who  said  it  was  22  days.  Now  he 
deemed  it  necessary  to  vindicate  his  reputation 
for  accuracy  on  such  a  subject,  and  he  proceeded 
to  sustain  himself  by  documents  which  he  had 
collected  from  official  sources. 

Mr.  TALLMADGE  here  obtained  the  floor 
and  resumed  his  speech  at  the  point  at  which  he 
was  interrupted  by  the  expiration  of  his  fifteen 
minutes  when  up  before,  and  proceeded  to  shew 
from  an  examination  of  this  continent,  from  the 
Gulf  to  the  Canadas,  that  the  commerce  of  the 
great  west  must  come  through  this  state.  The 
God  of  Heaven  and  of  nature  had  given  us  ad- 
vantages of  which  we  could  not  be  deprived, 
and  instead  of  complaining  that  Boston  tapped 
this  commerce  at  Albany,  we  should  help  her  to 
tap  the  commerce  on  the  St.  Lawrence  at  Mon- 
treal. He  depicted  the  joyful  hallelujahs 
through  this  state  on  the  passage  of  the  first 
boat  from  Buffalo  to  Albany,  mothers  standing 
on  the  banks  and  dating  the  ages  of  their  chil- 
dren from  that  day — and  contrasted  this  feeling 
with  the  funeral  dirge  that  would  be  heard 
through  the  state  if  the  policy  should  now  be 
changed  He  entreated  the  Convention  to  let 
the  enlargement  of  the  Erie  canal  go  on  peacea- 
bly and  certainly. 

Mr.  HOFFMAN  in  reference  to  the  idea  of 
the  general  government  regulating  our  canal 
commerce,  as  he  was  an  officer  of  the  govern- 
ment at  this  time,  felt  it  necessary  to  delend 
himself  from  any  sneer  or  imputation  of  being 
an  officer  of  a  government  so  mean. 

Mr.  MARVIN  spoke  of  the  proposition  of  the 
gentleman  from  Erie  as  a  proposition  based  on 
a  spirit  of  compromise,  on  which  the  friends  of 
canals  from  the  west  were  united,  and  therefore 
it  was  entitled  to  more  respect  than  it  had  met 
with.  He  protested  against  the  accusations 
against  its  friends  which  had  been  made,  that 
they  were  desirous  to  repudiate  the  faith  of  the 
state,  and  to  break  its  promises.  He  spoke 
with  great  warmth  against  the  injustice  to  be 
done  to  the  west,  where  he  assured  them  a  fire 
would  be  enkindled  which  not  only  the  waters 
of  the  Erie  canal  but  of  the  Atlantic  would  not 
be  able  to  extinguish. 

Mr.  BOUCK  entreated  the  gentleman  to  give 
way,  that  he  might  offer  an  amendment,  the 
hour  of  12  when  the  article  muat  be  reported 
having  nearly  arrived. 
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Mr.  MARVIN  yielded. 
Mr.  BOUCK  submitted  a  modification  of  Mr. 
Loomis'  proposition,  by  making  the  appropria- 
tion for  the  canal  debt  $1,200,000,  (instead  of 
$1,300,000,) — 10  increase  the  appropriation  for 
the  General  Fund  debt  to  $325,000,  (instead  of 
$300,000,)  and  then  beyond  these  amounts  ap- 
propriate $172,500  for  the  Ordinary  purposes  of 
government. 

Mr.  VAN  SCHOONHOVEN  moved  to  strike 
out  of  the  3d  section  the  fo  lowing: :  "but  no  law 
shall  be  passed  appropriating  or  pledging  for  the 
construction  or  improvement  of  any  canal  or 
railroad,  any  part  of  such  revenues,  beyond 
those  of  the  year  current,  and  the  time  of  pass- 
ing  such  law." 

Mr.  MARVIN  resumed  his  remarks,  and  con- 
cluded by  sending  up  an  amendment  at  the  re- 
quest of  Mr.  Angel,  which  he  said  he  had  not 
read,  and  therefore  he  could  not  answer  for  it. 

Mr.  J.  J.  TAYLOR  also  desired  to  send  up 
an  amendment. 

Messrs.  TOWNSEND  and  MURPHY  said  it 
would  be  in  order  in  Convention. 

Mr.  WORDEN  also  desired  to  amend  his  pro- 
position by  inserting  the  year  in  which  the  pay- 
ments, by  his  plan,  were  to  be  commenced. 

The  huur  of  12  having  arrived,  none  of  these 
propositions  could  be  received  in  committee — 
the  Convention,  by  its  resolution,  having  direct- 
ed the  committee  of  the  whole  to  rise  and  report 
at  that  time. 

The  committee  rose  accordingly,  and  its  chair- 
man reported  the  original  article  to  the  Conven- 
tion, and  progress  on  the  other,  asking  leave  to 
sit  again  thereon. 

Mr.  CHATFIELD  moved  to  discharge  the 
committee  of  the  whole  from  the  second  report 
also.     Carried,  49  to  40. 

The  PRESIDENT  then  stated  the  question  to 

be  on  the  first  s  ction  of  the  committee's  report 

Mr.  LOOMIS  moved  to  amend  by  striking  out 

the  first  section,  and  inserting  his  amendment. 

[Given  above.] 

Mr.  MARVIN  supposed  the  question  would 
first  be  taken  on  the  amendment  he  had  offered 
in  committee,  on  behalf  of  Mr.  Stow. 

Mr.  TILDEN  contended  that  the  motion  of 
Mr.  Loomis  was  first  in  order. 

Mr.  MARVIN  thought  they  were  to  be  taken 
in  the  order  in  which  they  were  offered  in  com- 
mittee. 

The  PRESIDENT  decided  that  they  took  pre- 
cedence  us  they  were  moved. 

Some  further  conversation  ensued  on  this 
point,  in  which  several  members  took  part,  in 
the  course  of  which  the  PRESIDENT  referred 
to  the  rule  govering  this  body,  which,  he  said, 
differed  irom  the  general  parliamentary  law.  In 
this  case,  Mr.  Stow's  amendment  took  prece- 
dence, because  it  had  been  acted  upon  in  com- 
mittee, and  Mr.  Loomis'  had  not. 

Mr.  MARVIN  then  briefly  advocated  the  a- 
mendment,  and  warned  gentlemen  of  the  conse- 
quences of  rejecting  this  important  compromise. 
If  the  plan  of  the  committee  should  be  adopted 
there  would  be  a  flame,  a  tornado,  and  an  up- 
heaving of  the  waters  throughout  the  state. 

Mr.  HOFFMAN  stated  briefly  his  objections 
to  the  amendment  of  Mr.  Stow. 
Mr.  CAMBRELENG  did  not  see  any  occa- 


sion  for  so  much  excitement  as  had  been  ex- 
hibited by  the  gentleman  from  Chautauque. — 
(Mr.  Marvin  : — "  I  am  not  excited/')  The 
gentleman  had  talked  of  "flames."  "tornadoes," 
and  "upheavings  of  the  waters,"  in  a  way  which 
looked  very  much  like  excitement;  but  if  there 
was  any  question  which  should  be  decided  with 
out  excitement  it  was  this.  The  gentleman 
forgot  that  the  people  of  the  western  section  of 
the  state  were  now  in  the  precise  position  that 
the  people  of  the  river  and  southern  counties 
were  some  twenty  five  years  ago — and  that  the 
question  was  not  now  between  sections  of  our 
own  state,  but  between  the  state  at  large,  and 
the  great  west  bordering  the  lakes.  For  one, 
he  wished  the  Erie  canal  was  as  broad  as  the 
Hudson  below  the  Highlands — for  the  west 
would  soon  fill  up  with  its  trade  all  the  avenues 
we  and  other  states  would  furnish.  He  begged 
gentlemen,  when  addressing  themselves  to  local 
feelings  and  interests,  to  consider  that  we  were 
all  alike  interested  in  this  question — that  if  the 
western  portion  of  the  state  was  entitled  to  the 
credit  of  paying  a  large  share  of  the  revenues 
of  the  canal,  so  other  portions  of  the  state  had 
contributed  their  share.  He  showed  that  the 
agriculturists  of  Long  Island  had  a  great  and  a 
common  interest  now  in  the  matter  with  the 
people  of  Chautauque  All  alike  were  interest- 
ed in  the  payment  of  the  debt  contracted  in  the 
construction  of  the  canals,  and  all  agree  that  the 
debt  must  be  paid.  With  respect  to  the  culmi- 
nating point  of  which  the  gentleman  from  Herk- 
imer (Mr.  Hoffman)  had  spoken,  Mr.  C.  said 
there  was  no  such  point  in  the  business  of  a  ca- 
nal whose  extent  was  commensurate  with  the 
great  lakes,  bordered,  as  they  were,  by  a  region 
inexhaustible  in  its  resources,  as  it  was  illimita- 
ble about  its  geographical  boundaries.  We  had 
in  these  canals  a  proud  monument  of  the  enter- 
prise of  the  state,  and  we  had  now  a  proud  duty 
to  discharge  in  extinguishing  the  debt.  Such 
was  the  language  of  De  Witt  Clinton,  and  such 
should  be  our  language.  On  all  sides  there  was 
a  desire  to  pay  the  debt  which  had  been  con- 
tracted, and  to  cherish  these  great  works;  but 
there  was  a  desire  also  in  doing  this,  to  avoid 
imposing  direct  taxes,  which  would  be  felt  in 
the  west  as  well  as  in  the  east.  He  hoped  we 
should  see  the  time  when  we  shall  have  a  govern- 
ment without  a  debt,and  a  government  support- 
ed without  taxation,  not  altogether  without  tax- 
ation, but  with  incidental  taxation  f  nly  which 
all  could  afford  to  pay.  He  begged  western  gen- 
tlemen to  remember  that  of  $2,775,000  collected 
by  taxation  the  city  of  New-York  paid  $1,000,- 
000.  Whereas  the  people  of  the  west  did  not 
send  a  barrel  of  flour  to  New- York  without  get- 
ting back  the  amount  paid  for  sending  it  there. 
It  was  useless  to  attempt  in  this  discussion  to 
gainsay  the  great  truth,  that  the  consumer  paid 
the  indirect  tax,  and  that  was  the  only  tax  he 
wished  to  see  in  the  state. 

Mr.  RICHMOND  controverted  this  doctrine— 
insisting  that  the  tolls  on  the  produce  of  the 
west  came  directly  out  of  the  pocket  of  the  pro- 
ducers, and  that  this  was  susceptible  of  demon- 
stration. He  insisted  also  that  the  southern  sec- 
tion of  the  state  were  immensely  benefitted  by 
the  canal — the  great  cities  directly,  and  all  the 
adjoining  counties  indirectly. 
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Mr.  MANN  moved  the  previous  question. 

Mr.  BOUCK  who  rose  at  the  same  time,  said 
he  was  going  to  appeal  to  the  gentleman  from 
Chautauque  (Mr  Marvin)  to  withdraw  his 
amendment,  (Mr.  Stow's)  for  the  present,  in 
order  to  allow  the  amendment  he  had  the  honor 
to  submit,  to  be  entertained  as  a  modification  of 
that  of  Mr.  Loomis. 

Mr.  WORDEN  requested  the  gentleman  from 
Schoharie  to  state  to  the  Convention  wherein 
his  proposition  differed  from  »hatof  Mr.  Loomis. 

The  PRESIDENT  interposed— the  previous 
question  having  been  moved. 

Mr.  WORDEN  hoped  that  would  not  be  pass- 
ed  now. 

Mr.  MANN  declined  to  withdraw  his  call  for 
the  previous  question. 

Mr.  WORDEN:  The  gentleman  from  New 
York  certainly  will  not  insist  on  that? 

Mr.  PATTERSON  called  for  the  ayes  and 
noes  on  seconding  the  call — and  they  were  or- 
dered- 

Mr.  LOOMfS  hoped  the  call  would  be  with- 
drawn for  the  present. 

Mr.  MANN,  for  the  purpose  of  giving  Mr 
Bouck  an  opportunity  to  present  his  amendment, 
withdrew  the  call.  [Cries  of  *«  You  eannot  do 
it  now."] 

The  Convention  refused  to  second  the  call — 
ayes  12,  noes  92. 

Mr.  BOUCK  asked  that  his  amendment  might 
be  read:  he  would  then  appeal  to  the  gentleman 
from  Chautauque  to  withdraw  his. 

Mr.  Bouck's  amendment  was  read.  It  pro- 
poses to  reduce  the  appropriation  for  a  sinking 
fund  for  the  canal  debt  from  $1,300,000  to  $1,- 
200,000 — to  increase  the  annual  payment  to- 
wards  the  sinking  fund  for  the  general  fund  debt, 
from  $300  000  to  $325. 000— and  appropriates,  in 
addition,  $172,5000  annually  to  the  support  of 
government — all  from  the  canal  revenues. 

Mr.  MAliVIN,  in  a  spirit  of  concession,  and 
with  the  consent  of  Mr.  Stow,  whose  proposi- 
tion he  had  renewed  in  that  gentleman's  absence 
from  indisposition — waived  a  vote  on  that  pro- 
position, with  a  view  to  a  vote  on  Mr..  Bouck's. 

Mr.  BOUCK  then  moved  his  amendment  to 
Mr.  Loomis'  first  section. 

Mr.  LOOMIS  explained  that  he  offered  his 
first  section  as  an  amendment  to  the  1st  section 
of  the  original  article,  because  that  was  the  sec- 
tion under  consideration,  and  not  because  he 
intended  to  abandon  the  residue  of  his  amend- 
ments. This  proposition  of  Mr.  Bouck,  he 
added,  whether  adopted  or  not,  would  not  prob- 
ably indicate  the  sense  of  the  Convention  in  re- 
gard to  the  amendments  applicable  to  the  other 
sections. 

Mr.  CHATFIELD  said  he  moved  to  strike 
out  the  third  section  of  the  original  report,  be- 
cause he  would  not  consent  to  pledge  the  sur- 
plus revenues  to  the  improvement  of  canals  of 
any  description,  as  that  would  of  course  impose 
upon  us  the  necessity  of  perpetuating  direct  tax- 
ation. He  preferred  making  provision  for  the 
debts  of  the  state — then,  if  specific  provision 
w»s  made,  he  would  make  it  for  the  general 
fund,  leaving  the  legislature  to  dispose  of  the! 
next.  Mr.  C.  went  at  some  length  into  the  mat- 
ter of  the  account  between  the  canals  and  the 
general  fund — insisting  that  instead  of  being  a  | 


trumped  up  account,  as  stated  by  Mr.  Marvin, 
it  was  a  just  and  equitable  account.  And  he 
went  over  the  items  of  the  account,  in  the  re- 
port from  the  public  officers — insisting  that,  giv- 
ing the  canals  credit  for  all  that  was  due  to 
them,  they  were  in  debt  to  the  general  fund  to 
the  extent  of  seven  millions  and  upwards,  with 
interest. 

Mr.  STETSON  gave  his  reasons  for  sustain- 
ing the  proposition  of  Mr.  Loomis,  reducing  the 
payments  into  the  sinking  fund  on  account  of 
the  canal  debt,  from  $1,500,000  to  $1,300,000  for 
nine  years,  i.nd  $1,700,000  thereafter.  This 
would  extinguish  the  canal  debt  within  the  time 
limited  by  the  act  of  1842  and  the  act  of  1844, 
and  leave  a  surplus  at  the  disposal  of  the  legis- 
lature. The  proposition  of  Mr.  Bouck  he  op- 
posed, on  the  ground  that  it  was  in  conflict  with 
the  pledges  of  the  two  acts  referred  to,  and  be- 
cause, he  insisted,  its  appropriation  to  the  gen- 
eral fund  of  $172,500,  with  the  addition  of  the 
auction  and  salt  duties,  would  leave  a  large  de- 
ficiency to  be  provided  for  by  direct  taxation. 

Mr.  ANGEL  said  he  did  not  know  that  it  was 
in  order;  but  he  desired,  before  the  present 
question  should  be  sprang  upon  us  again,  to 
place  his  amendment  in  such  a  situation  that  it 
might  be  voted  on.  If  in  order,  he  would  move 
it  now — and  he  wanted  to  say  a  word  in  expla- 
nation of  it.  He  wanted  to  call  attention  to  it — 
and  in  offering  it,  he  knew  that  he  appeared  in 
a  very  suppliant,  beggarly  attitude — asking,  as 
he  did,  the  smallest  pittance  that  tight-fisted  of- 
ficers would  possibly  give.  But  he  was  forced 
to  this.  It  was  repulsive  to  him,  and  were  it  a 
matter  that  he  was  personally  interested  in,  he 
should  disdain  it.  But  he  appeared  here  in  be- 
half of  suffering  thousands  that  would  be  glad 
of  a  quarter  of  a  loaf,  rather  than  no  bread  at 
all.  His  amendment  proposed,  that  if  money 
could  not  be  raised  on  the  credit  of  the  sinking 
fund,  that  the  surplus  tolls  might  be  used  for 
that  purpose.  He  desired  to  place  this  surplus 
within  reach,  so  that  it  might  be  thus  applied, 
it'  the  state  should  be  so  miserably  poor  that  it 
could  not  raise  money  on  the  credit  of  a  sinking 
fund.  Next,  it  proposed  to  pay  into  the  treasu- 
ry for  the  support  of  government,  $200,000  a 
year.  That  was  a  more  liberal  proposition  than 
that  of  the  gentleman  from  Herkimer  (Mr. 
Hoffman)  for  the  support  of  government— for 
that  gentleman  proposed  $172,500  only— and  in 
his  explanation  of  that  portion  of  his  article,  he 
said  it  would  be,  or  might  be  necessary  to  in- 
crease the  half-mill  tax  to  a  mill  tax,  to  support 
government.  Next,  his  proposition  was  to  ap- 
ply the  residue  of  the  surplus  tolls,  for  ten  years, 
to  the  improvement  or  enlargement  of  the  Erie 
canal  and  the  completion  of  the  unfinished  ca- 
nals. 

Mr.  WARD  asked  the  gentleman  to  read  it 
again. 

Mr.  ANGEL  called  on  the  Secretary  to  read 
it,  and  it  having  been  read,  went  on  to  say  that 
the  committee  understood  it.  The  speeches 
made  in  that  hall  fell  to  the  ground  without  ef- 
fect. He  had  as  lief  hammer  on  an  anvil  with 
an  india  rubber  mallet,  as  to  undertake  to  make 
any  impression  on  this  Convention  by  any  sper ch 
he  could  make.  He  was  exceedingly  glad  that 
gentlemen  had  discoved  at  last  the  cause  that 
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had  kept  us  here  so  long.  If  they  had  taken  this 
hint  early  in  the  session,  we  should  not  have 
been  tied  up  to  fifteen  minutes  on  the  most  im 
p  irtant  question  that  had  come  before  us.  And 
he  was  not  a  little  surprised  to  hear  complaints 
of  this  rule  from  certain  quarters — for  they  who 
made  these  complaints  had  occupied  as  much 
time  as  any  three  other  members— and  it  had 
been  their  good  or  ill  fortune  to  talk  to  so  many 
empty  chairs.  He  wanted  to  bring  this  Conven- 
tion to  a  direct  vote  on  'the  question  whether 
they  did  intend  that  these  public  works  should 
be  kille  !.  slaughtered  and  annihilated,  or  wheth- 
er they  intended,  if  there  was  a  possibility  of 
getting  along  with  them,  that  they  might  be  con- 
structed. This  proposition  would  enable  him  to 
get  that  vote.  He  wanted  it.  And,  if  not  al- 
lowed to  occupy  more  than  fifteen  minutes,  he 
had  said  all  he-desired  to  say.  But  he  gave  the 
gentleman  notice  that  there  were  places  where 
he  could  talk  without  having  his  mouth  closed 
by  the  rap  of  a  hammer. 

Mr.  PATTERSON  said,  though  the  proposi- 
tion  of  Mr.  Bouck  was  not  what  he  should  pre- 
fer, it  seemed  to  him  that  members  in  a  spirit  of 
compromise,  ought  to  be  willing  to  adopt  it,  or 
something  like  it.  He  preferred  the  proposition 
of  Mr.  Stow  but  as  that  had  been  withdrawn 
for  the  present,  he  hoped  it  would  not  be  renew- 
ed if  this  was  adopted.  As  he  understood  this 
proposition,  it  made  ample  provision  for  the 
payment  of  the  canal  and  general  fund  debts. — 
It  then  appropriated  annually  $172,500  to  the 
general  fund  for  the  ordinary  expenses  of  gov- 
ernment. That  was  precisely  the  sum  appro- 
priated by  Mr.  Hoffman  in  his  original  report. 
The  gentleman  from  Allegany  (Mr.  ANGEL)pro- 
poseJ  to  increase  this  by  $27,500.  Mr.  P.  was 
indifferent  about  this  small  sum,  and  in  a  spirit 
of  compromise  would  go  even  that.  That  would 
make  an  aggregate,  with  the  auction  and  salt 
duties,  of  from  $300,000,  to  $350,000  for  the  or- 
dinary expenses  of  government.  That  was  as 
much  as  these  ordinary  expenses  should  amount 
to,  for  the  expenses  of  the  legislative,  judicial 
and  executive  departments — though  the  legisla- 
ture, it  w«s  true,  might  by  extraordinary  ap- 
propriations, swell  the  expenditures  to  a  mil- 
lion. Mr.  P.  insisted,  in  reply  to  Mr.  Stetson, 
that  the  proposition  of  Mr.  Bouck  did  carry  out 
the  pledges  of  the  act  of  1342  and  that  of  1844, 
so  far  as  the  debt-paying  was  concerned — and 
that  it  went  farther.  It  carried  out  another 
pledge,  and  that  was  that  aft°r  a  sufficient  a- 
mount  had  been  appropriated  to  pay  the  debt, 
then  your  public  works  should  be  comple- 
ted. Bid  the  gentleman  from  Clinton  propose  to 
carry  out  that  part  of  the  pledge?  Mr.  P.  did 
not  understand  that  to  be  the  gentleman's  posi- 
tion. He  trusted,  however,  that  these  pledges 
would  not  be  partially  fulfilled — but  that  we 
should  provide  for  both  objects  here — for  the 
payment  of  the  debt  and  the  completion  of  the 
public  works — not  make  provision  for  the  pay- 
ment of  the  debt, and  then  leave  the  revenues  of 
the  canals  to  be  appropriated  to  any  purpose  the 
legislature  might  deem  proper.  Such  a  provision 
Would  be  an  invitation  to  every  medical  college, 
every  literary  institution,  every  theol  gical  semi- 
nary  in  the  state, to  d  me  here  and  ask  for  a  share 
of  the  people's  funds — and  where  would  be  the 


money  to  complete  your  public  works  ?  Better 
go  on  and  finish  your  canals  first,  and  then  if 
there  was  money  left,  leave  it  to  the  legislature 
to  dispose  of.  Mr.  P.  adverted  to  the  position 
of  the  gentleman  from  Otsego,  that  the  salt  and 
auction  duties  belonged  to  the  general  fund,  re- 
marking that  the  gentleman  had  not  been  here 
during  the  discussion  of  this  subject,  and  prob- 
ably was  not  acquainted  with  the  merits  of  it. 
He  characterized  the  appropriation  of  these  re- 
venues to  the  general  fund,  not  as  petit  larceny, 
but  as  grand  larceny.  But  it  was  of  little  con- 
sequence to  what  fund  these  duties  belonged,  if 
as  the  amendment  of  Mr.  Bouck  proposed,  pro- 
vision was  made  for  the  payment  of  the  entire 
debt  of  the  state.  Taxation  would  not  necessa- 
rily result  from  tbat  proposition,  unless  the  leg- 
islature should  appropriate  profusely  for  local 
purposes.  The  auction  and  salt  duties,  with 
the  addition  of  $172,500  would  make  an  aggre- 
gate of  $322,500 — and  this  was  as  much  as 
should  be  expended  for  the  ordinary  purposes 
ofgovernment. 

Mr.  MARVIN  here  obtained  the  floor  and 
moved  a  recess,  which  was  agreed  to. 

AFTERNOON  SESSION. 

Mr.  MARVIN  continued  the  debate.  He  re- 
iterated his  remark,  that  this  account  of  thir- 
teen millions  against  the  canals,  was  a  trumped 
up  account — particularly  so  far  as  it  was  made 
up  of  salt  duties,  and  interest — insisting  that 
this  was  a  tax  raised  especially  with  a  view  to 
the  canal,  and  paid  by  a  locality  interested  in 
the  canal.  So  with  respect  to  the  auction  du- 
ties— Mr.  M.  contended  that  this  was  a  local  tax, 
which  was  made  tributary  to  the  canal  and  for 
like  reasons  as  the  salt  tax.  The  people  of  the 
west  consented  to  the  salt  tax,  increased  as  it 
was  in  1817,  from  three  to  twelve  cents  a  bush- 
el, solely  because  it  was  appropriated  to  canal 
purposes.  As  to  the  land  sales,  which  formed 
some  portion  of  this  account,  Mi*.  M.  said  he 
knew  that  at  least  a  portion  of  these  sales  were 
sales  of  land  which  had  been  donated  to  the 
state  for  canal  purposes,  and  they  stood  on  the 
same  footing  with  the  other  items  in  this  ac- 
count. At  all  events,  Mr.  M.  claimed  that  the 
railroad  debt,  which  had  been  saddled  on  the 
canal  fund,  and  the  auction  and  salt  duties  that 
had  been  diverted  into  the  general  fund  since 
1836,  formed  at  least  an  equitable  set- off  against 
any  claim  whiah  the  general  fund  might  have 
upon  the  canals — especially  if,  as  was  probable, 
the  expense  of  the  support  ofgovernment  would 
ultimately  be  placed  upon  the  canals. 

Mr.  HOFFMAN  said  if  this  was  a  trumped 
up  account,  it  was  trumped  up  by  some  of  the 
most  honorable  men  in  the  state;  and  if  the  gen- 
tleman chose  to  calumniate  them,  he  left  him 
to  settle  that  matter  with  the  gentleman  from 
Schoharie,  who  had  endorsed  not  only  these 
charges,  but  the  mode  of  computing  interest. — 
If  the  west  had  paid  this  tax,  so  had  the  people 
of  other  counties— -Otsego,  for  instance — aa$ 
when  gentlemen  sought  to  get  rid  of  restoring 
it  t  >  the  treasury  to  keep  down  taxation,  it  was 
they  who  trumped  up  an  excuse,  not  others  who 
trumped  up  the  account. 

Mr.  RHOABES  enquired  how  much  they  paid 
for  salt  in  Herkimer  before  the  canal  was  built? 
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Mr.  HOFFMAN  did  not  recollect ;  but  he 
was  glad  the  gentleman  had  asked  the  question, 
as  it  reminded  him  of  a  matter  he  intended  to 
have  presented.  He  went  on  to  insist  that  the 
consumer  paid  the  tax  in  all  these  cases.  And 
he  argued  that  nothing  could  be  fairer  than  that 
the  state  should  have  the  salt  tax  and  the  canal 
the  tolls  on  it.  He  went  on  to  oppose  Mr. 
Bouck's  amendment,  so  far  as  it  related  to  the 
payment  into  the  general  fund — saying  that  to 
make  it  equivalent  to  the  original  proposition, 
it  should  provide  that  after  }65,  the  sum  of 
$672,500  should  go  to  the  general  fund. 

Mr.  WORDEN  asked  if  the  gentleman  would 
accept  Mr.  Bouck's  amendment  with  that  modi- 
fication  ? 

Mr.  HOFFMAN  preferred  to  see  and  consider 
the  whole  proposition.  He  did  not  want  to  take 
Prussic  acid  because  the  gentleman  offered  him 
a  little  wine  with  it.  He  urged  that  the  cur- 
rent expenses  of  the  government  would  not  be 
less  than  6  or  $700,000  for  ten  years  to  come. 
They  might  go  to  a  million. 

Mr.  BOUCK  said,  if  it  would  be  more  satis- 
factory to  the  Convention,  he  would  amend  his 
proposition  so  as  to  provide  that  alter  the  pub- 
lic debt  shall  have  been  paid,  the  sum  of  $672,- 
000,  the  amount  specified  in  Mr.  Hoffman's 
proposition,  should  be  set  apart  annually  for  the 
support  of  government. 

Mr.  WORDEN— make  it  $300,000. 

Mr.  BOUCK  had  no  objection — or  he  would 
provide  for  the  payment  of  ihe  expenses  of  gov- 
ernment from  the  canal  revenues,  without  speci- 
fying the  amount. 

Mr.  CAMBRELENG  asked  what  we  were  to 
do  in  the  mean  time !  Whether  we  were  to 
have  direct  taxation  until  the  public  debt  was 
paid? 

Mr.  BOUCK  replied  that  that  was  a  feature 
of  the  original  article — but  if  the  gentleman  had 
looked  through  his  proposition,  he  would  have 
found  that  after  the  completion  of  the  unfinish- 
ed works,  which  would  be  in  eight  or  ten  years, 
the  entire  surplus  of  revenue  would  be  at  the 
disposal  of  the  legislature. 

Mr.  CAMBRELENG  said  the  canal  was  said 
to  be  finished  in  1825.  It  was  now  1846,  and 
we  were  a  little  further  off  from  it  now  than 
then.  We  at  first  began  to  enlarge  the  old  ca- 
nal; then  to  double  the  locks;  and  then  to  make 
new  canals;  and  the  next  thing  would  be  to  wi- 
den every  lateral  canal  in  the  state.  If  gentle- 
men would  tell  him  when  the  canals  would  be 
finished,  and  when  we  should  be  relieved  from 
taxation,  he  would  go  with  them. 

Mr.  BOUCK  was  entirely  willing  to  meet  the 
gentleman,  and  to  say  that  the  appropriations 
should  be  applied  to  the  completion  of  the  un- 
finished works  on  the  present  plan  of  construc- 
tion. 

Mr.  CAMBRELENG:— When  will  that  be 
done? 

Mr.  BOUCK:  If  the  surpluses  are  large,  these 
works  might  be  completed  in  eighi  years. 

Mr.  CAMBRELENG:  At  all  events,  we  must 
have  taxation  in  the  mean  time. 

Mr.  WORDEN  said  the  gentleman  would  be 
in  the  same  position  in  that  respect,  under  the 
proposition  of  Mr.  BotrcK  as  under  that  of  Mr. 
Hoffman.    The  latter  gentleman  had  admitted 


orer  and  over  again  in  debate,  that  under  hi* 
plan  the  present  tax  was  to  continue.  Mr. 
Bouck's  proposition  relieved  the  state  from  the 
tax,  just  as  soon  as  that  of  Mr.  Hoffman,  if 
not  a  little  sooner.  As  to  the  proposition  of 
Mr.  Loomis,  it  was  not  as  favorable  for  the  ca- 
nal interest  as  that  of  Mr.  Hoffman.  It  was 
not  intended  to  be  so.  Instead  of  securing  the 
surpluses  for  the  completion  of  the  unfinished 
works,  it  left  the  door  open  to  seize  on  them  for 
general  purposes.  That  of  Mr.  Hoffman  was 
far  more  liberal  than  that  of  Mr.  Loomis,  for  it 
did  make  substantial  provision  for  the  comple- 
tion of  these  works.  And  he  understood  the 
gentleman  from  Clinton  to  say  the  other  day, 
that  Mr.  Hoffman's  was  the  only  democratic 
proposition. 

Mr.  STETSON  did  not  say  that.  That  re- 
mark applied  to  that  portion  of  Mr.  Hoffman's 
plan  which  contemplated  the  payment  of  the  ca- 
nal debt  within  the  period  contemplated  by  the 
acts  of  1842  and  1844. 

Mr-  WORDEN  said  then  the  gentleman  used 
language  that  did  not  express  his  ideas.  Be 
that  as  it  might,  that  proposition  contemplated 
a  direct  tax  for  the  support  of  government.  But 
he  would  not  occupy  time.  The  proposition  of 
the  gentleman  from  Schoharie  covered  the  whole 
ground;  and  he  hoped  it  would  be  offered  and 
accepted  in  the  spirit  of  compromise  that  had 
been  so  often  invoked. 

Mr.  BOUCK  h^re  sent  up  the  following  a- 
mendment  to  be  added  to  his  former  amend- 
ment: 

"After  the  payment  of  the  public  debt,  $67-2,000  shall 
be  annually  appropriated  from  the  canal  revenues  to 
the  general  fund,  to  meet  the  expenses  of  the  Govern- 
ment ,; 

Mr.  TILDEN  followed  in  a  review  of  the  de- 
bate for  a  week  past — characterizing  the  efforts 
of  the  friends  of  the  Erie  canal  as  having  been 
limited  to  not  very  elevated  or  large  criticisms 
on  the  details  of  the  estimates  which  were  the 
basis  of  the  original  article — and  urging  objec- 
tions to  the  plan  of  Mr.  Bouck. 

Mr.  W.  TAYLOR  followed,  saying  that  he 
stood  here  pledged  to  the  principles  of  the  poli- 
cy of  1842.  and  he  could  vote  for  no  proposition 
that  did  not  embody  the  principle  of  that  act. — 
Our  first  duty  was  to  pay  the  debt — and  then 
prosecute  your  public  works  to  any  extent.  He 
was  a  friend  of  internal  improvement,  and  was 
proud  of  what  had  been  done — but  if  there  was 
a  period  in  our  history  to  which  he  could  point 
with  greater  pride  than  another,  it  was  to  1833, 
when  the  state  was  comparatively  free  from 
debt.  He  alluded  to  the  change  wrought  in  our 
financial  condition  in  the  five  years  succeeding, 
and  to  the  strong  repugnance  throughout  the 
state  to  the  revival  of  a  policy  which  had  led  to 
such  results.  While  he  accorded  with  the  origi- 
nal report  of  the  committee,  he  should  give  his 
support  to  the  substitute  offered  by  Mr.  Loomis. 
He  desired  to  see  the  Erie  enlargement,  the  Ge- 
nesee valley  and  Black  River  cana  s  completed, 
and  this  would  leave  surplus  enough  to  meet  all 
this  expenditure,  and  give  general  satisfaction 
to  the  people  of  the  state. 

Mr.  BOUCK  said,  if  gentlemen  would  exam- 
ine the  report  he  had  the  honor  to  submit  a  fort- 
night since,  they  would  find  that  in  regard  to 
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taxation  it  was  altogether  more  stringent  than 
any  plan  that  had  been  submitted.  He  was  as 
anxious  to  relieve  the  state  from  taxation  as  any 
man  here.  He  represented  in  part  a  county 
that  had  as  remote  an  interest  in  internal  im- 
provement as  any  county  in  the  state.  Mr.  B. 
went  on  to  say  that  the  Comptroller  estimated 
the  ordinary  expenses  of  government  at  $350,- 
000.  The  appropriation  annually  of  $172500 
from  the  canal  revenues,  with  the  auction  and 
salt  duties,  as  estimated  by  the  Comptroller  at 
$150,000,  and  w»th  the  miscellaneous  receipts 
into  the  treasury,  (some  $50,000)  and  the  hall 
mill  tax  would  amount  to  $540,000  for  the  ordi- 
nary and  extraordinary  expenses  of  govern- 
ment. Alter  the  public  works  were  completed, 
the  tax  would  cease,  and  leave  the  entire  sur- 
plus, after  making  provision  for  paying  debts, 
to  the  disposal  of  the  legislature.  Mr.  Hoff- 
man's plan  also  contemplated  a  continuance  of 
the  tax. 

Mr.  LOO  MIS  : — Whose  report  estimates  the 
ordinary  expenses  of  government  at  $350,000  ? 

Mr.  BOUCK  replied,  the  Comptroller's  report 
of  July  or  August.  Mr.  B.  went  on  to  congrat- 
ulate the  Convention  that  this  great  question 
had  been  brought  down  into  the  compass  of  a 
nutshell,  and  that  with  a  spirit  of  conciliation 
and  compromise,  we  had  arrived  at  a  point  when 
a  harmonious  result  might  be  attained.  The 
friends  of  the  canals — those  residing  in  the  wes- 
tern counties,  and  deeply  interested  in  the  spee- 
dy completion  of  the  unfinished  canals — came 
here  with  a  proposition  to  secure  the  payment 
of  the  entire  canal  and  general  fund  debts,  out 
of  the  revenues  of  the  canals  They  offtred 
farther  to  assent  to  the  annual  appropriation  of 
$172,500,  annually,  to  the  ordinary  expenses  of 
government,  and  after  the  debt  shall  be  paid, 
the  sum  of  $672,000  per  annum  forever  to  the 
support  of  government.  They  submitted  to  all 
this,  and  only  asked  in  return,  that  the  mere 
surplus  over  these  amounts  should  be  applied  to 
the  completion  of  the  public  works.  Was  this 
tso  much  to  be  acceded  to  ?  He  trusted  not,  but 
that  we  should  in  our  action  set  an  example  to 
the  whole  Union,  worthy  of  all  commendation. 
Adopt  the  plan  suggested  by  him,  and  he  was 
satisfied  it  would  be  entirely  satisfactory  to  the 
creditors  of  the  state.  He  had  not  a  doubt  but 
what  it  would  advance  our  stock,  at  least  one 
per  cent,  forthwith. 

Mr.  MURPHY  had  an  amendment  to  propose 
in  the  spirit  of  compromise.  He  wanted  to  save 
his  constituents  from  the  burdens  of  taxation. 
Then  he  had  no  objection  that  the  surpluses 
should  be  applied  to  the  canals.  He  concluded 
by  offering  the  following  : — 


But  no  appropriation  shill  be  ma-'e  of  any  surplus 
towards  the  said  improvements  until  the  tnx  author- 
ized b  the  act  entitled  "  an  net  to  provide  for  paying 
the  debt  an!  preseiving  the  credit  of  the  state,"  passed 
March  <9,  1842,  shall  cease. 

Mr.  CHATFIELD  said  if  gentlemen  were 
sincere  in  believing  the  annual  expenses  of  gov- 
ernment  would  be  only  $350,000,  they  would 
consent  to  the  appropriation  of  a  sufficient  sum 
to  meet  these  expenses  out  of  the  canal  tolls.— 
He  believed  for  the  next  ten  years  these  annual 
expenses  would  be  over  $700,000.  If  gentlemen 
would  provide  for  these  expenses,  they  might 
take  all  the  rest  and  use  them  as  they  pleased. 

Mr.  WATER  BURY  followed,  deprecating 
the  idea  of  taxation  for  this  long  period — saying 
that  gentlemen  might  talk  of  glory  as  much  as 
they  pleased,  but  a  man's  glory  did  not  go  but  a 
little  beyond  his  purse. 

Some  personal  explanations  here  took  place 
between  Messrs.  PATTERSON  and  CHAT- 
FIELD. 

Mr.  PERKINS  took  the  ground  that  this  salt 
tax  was  a  proper  charge  against  the  canals,  and 
that  Mr.  Hoffman's  plan  would  accomplish  all 
that  was  desirable  on  the  Erie  canal,  and  com- 
plete the  unfinished  works  much  sooner  than 
any  of  the  other  plans.  He  would,  however, 
go  for  any  plan  that  would  carry  out  the  act  of 
1S42,  and  secure  the  surplus  to  the  canals,  de- 
ducting the  $672,500  for  the  support  of  govern- 
ment. 

Mr.  LOOMIS  explained  that  he  offered  his 
plan  to  meet  the  objection  to  Mr.  Hoffman's, 
that  it  contemplated  a  direct  tax  for  the  support 
of  government,  beyond  the  $172,500  j  and  the 
proposition  of  Mr.  Bouck,  in  that  respect,  was 
a  renewal  of  Mr.  Hoffman's  proposition.  He 
denied  that  this  proposition  was  founded  in  hos- 
tility to  the  public  works.  It  left  the  matter  en- 
tirely to  the  legislature.  If  these  works  found 
favor  with  the  public,  they  would  be  prosecuted. 
If  not,  why  should  we  fasten  on  them  the  ne- 
cessity of  prosecuting  them  against  their  will? 

Mr.  BRUCE  said  this  question  had  been  dis- 
cussed at  grept  length.  Very  little  time  was  left 
to  the  consideration  of  the  other  important  mat- 
ters before  the  Convention,  if  the  present  debate 
should  be  much  prolonged.  He  therefore  asked 
unanimous  consent  to  offer  a  resolution  termi- 
nating debate  on  the  report,  with  all  the  pend- 
ing amendments,  on  Monday  at  twelve  o'clock. 

No  objection  being  made,  Mr.  B.  offered  such 
resolution. 

Mr.  CHAMBERLAIN  moved  to  adjourn.— 
Agreed  to,  51  to  30. 

Adjourned  to  half- past  eight  o'clock  on  Mon- 
day morning. 


MONDAY,  SEPTEMBER  21. 


No  clergyman  present.  |  of  Prime,  Ward  &  King,  and  other  firms,  against 

Mr.  HUNT  presented  a   petition  from  New  i  a  provision  to  make  the  stock  holders  individu- 


York  in  favor  of  clergymen  and   females  being 
permitted  to  exercise  the  elective  franchise.  Re- 
ferred to  the  committee  of  the  whole. 
Mr.  TO  WNSEND  presented  the  remonstrance 


ally  liable  for  more  than  the  amount  of  their 
stock.     Laid  on  the  table. 

Mr.  SWACKHAMER  offered   the  following, 
which  was  referred  to  the ,  committee  of  the 
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whole  having  in  charge  the  report  on  rights  and 
privileges : — 

Resolved,  That  every  profession,  trade,  occupation 
or  business  nut  hurtful  t  •  t tie  community,  should  be 
open  and  free  to  all  the  citizens  of  ihe  slate,  without 
license  or  any  impediment  whatever. 

Mr.  BRUCE  offered  the  following  :•— 

Resolved,  Tin t  the  Convention  will  proceed  to  a 
final  vote  oi  all  the.  amendments  proposed  or  to  be 
proposed  on  the  first  article  of  the  report  of  the  com- 
mittee on  Finance  at  or  before  4  o'clock  this  day. 

Mr.  LOO  MIS  said  he  hoped  to  get  a  vote  be- 
fore that  time,  and  therefore  desired  a  change  of 
the  phraseology  inasmuch  as  the  resolution 
would  prevent  an  earlier  vote. 

Mr.  MARVIN  suggested  a  verbal  amendment 
which  would  answer  the  purpose. 

Mr.  BRUCE  consented  to  add  "  or  before," 
so  as  to  provide  that  the  vote  should  be  taken 
'•  at  or  before  4  o'clock." 

In  that  shape  it  was  passed. 

FINANCES,  CANALS,  &c. 

The  Convention  resumed  the  consideration  of 
the  report  of  committee  number  three. 

Mr.  ANGEL  said  he  desired  to  address  the 
house  once  more  on  this  occasion.  Much  had 
been  said  by  genllemenof  the  Convention  about 
the  good  faith  of  the  state;  it  had  been  called  a 
jewel.  Sir,  (said  Mr  A.)  I  admit  it  is  a  jewel 
and  that  we  should  regard  it  as  the  apple  of  the 
eye.  To  whom  is  the  faith  of  the  state  pledg- 
ed? It  is  pledged  to  the  holders  of  the  state 
stock  for  its  redemption.  Is  the  state  pledged 
to  nothing  else?  Is  she  not  pledged  to  the  com- 
pletion of  the  pubiic  works  she  has  avowed  she 
would  make?  Sir,  is  there  no  faith  in  your  sta- 
tute book?  Is  the  state  at  liberty  to  repudiate 
the  faith  she  pledged  for  the  completion  of  the 
unfinished  works?  What  will  be  the  effect  of 
such  repudiation?  Have  not  the  laws  for  the 
construction  of  those  works  and  the  appropria- 
tions made  for  their  construction,  virtually  bound 
the  state  to  complete  them?  They  have  invited 
hundreds,  nay  thousands,  to  sell  out  their  pro- 
perty in  other  places,  and  vest  it  in  the  purchase 
of  lands  and  in  making  improvements  along  the 
line  of  these  works.  Hundreds,  nay  thousands, 
encouraged  by  the  plighted  faith  ol  the  state, 
have  disposed  of  their  property  and  located  them- 
selves along  the  lines  of  these  unfinished  works, 
nothing  doubting  that  the  stale  would  inviolably 
observe  its  faith — complete  what  she  had  under- 
taken, and  carry  into  fulfilment  the  assurances 
she  had  given  in  that  respect.  Encouraged,  I 
cay  sir,  by  such  assurances,  hundreds  and  thou- 
oands  of  good  and  worthy  citizens,  mechanics, 
farmers,  tradesmen,  laborers,  &c,  sold  out  their 
horn  ?s  and  their  all.  and  located  themselves  on 
the  line  of  the  unfinished  canals.  They  enter- 
ed with  alacrity  into  the  preparations  necessary 
to  establish  them  in  a  good  and  lucrative  busi- 
ness; they  purchased  farms,  lots  and  locations, 
built  houses,  barns.,  shops,  stores.  &c,  thousand 
and  lens  of  thousands  wefe  expended  under  the 
flattering  hope  that  the  time  was  at  hand  when 
the  works  would  be  finished  and  their  sacrifices 
and  labors  would  be  rewarded.  Many  had  com- 
plet^d  their  arrangements,  and  many  others  had 
part  ally  done  so.  When  the  suspension  ol 
1842  came,  it  came  with  a  crash  that  sunk  the 
property  and  desolated  the  homes  of  those  poor 


people.  To  refuse  to  complete  those  works 
would  be  the  worst  kind  of  repudiation,  it  would 
be  as  criminal  and  unworthy  as  to  procure  pro- 
perty under  false  pretences.  Shall  we  confine 
our  entire  sympathy  to  the  rich  stock  and  lund 
holders  and  abandon  poor  men  in  the  miserable 
and  cruel  condition  into  which  your  policy  and 
plighted  faith  have  plunged  them?  I  cannot 
perceive  the  difference  between  repudiating  the 
debts  of  the  state  and  its  plighted  faith  to  this 
injured  people.  They  have  lost  and  suffered 
much  already,  and  will  be  nearly  all  ruined, 
should  the  state  persevere  in  its  refusal  to  com- 
plete the  canals.  Is  it  not  as  wicked  to  refuse 
to  relieve  those  people,  as  it  is  to  refuse  to  pay 
the  stockholders?  The  one  is  a  debt  payable  in 
money,  and  the  other  in  kind.  What  earthly 
difference  can  there  be  between  repudiating  a 
note  payable  in  money  and  a  note  payable  in 
cattle  and  horses?  Will  my  conscientious  friends 
who  quake  and  tremble  at  the  idea  of  repudia- 
tion, inform  me  of  the  moral  difference  between 
the  two  cases?  Gentlemen  have  earnestly  in- 
sisted that  they  were  willing  to  continue  the 
half  mill  tax  to  pay  the  debt,  but  would  not  con- 
tinue it  for  the  purpose  of  completing  the  ca- 
nals. This  kind  of  logic  I  cannot  understand. 
This  kind  of  morality  has  no  place  in  my  a  flec- 
tions or  esteem.  They  may  be  sincere;  if  so, 
they  must  be  blinded  by  a  sordid,  selfish  avari- 
cious feeling.  Our  canal,  our  section  of  coun- 
try and  our  people  have  been  grossly  misrepre- 
sented in  the  legislature.  Why  is  the  country 
so  traduced?  In  1S07,  when  Allegany  and  Cat- 
taraugus were  detached  from  Genesee,  the 
whole  territory  was  a  wilderness;  it  did  nor  con- 
tain much  over  three  thousand  inhabitants  in 
1810.  In  1820,  it  had  increased  to  some  ten  or 
twelve  thousand;  and  in  1845,  it  had  increased 
to  between  seventy  and  eighty  thousand;  and 
who  are  these  seventy  and  eighty  thousand  peo- 
ple in  Allegany  and  Cattaraugus?  But  few  of 
them  who  are  adults  were  born  on  that  territo- 
ry. Sir,  whence  did  they  migrate?  Not  from 
New  England  or  other  states;  no  sir,  hut  few 
of  them  were  born  out  of  this  state.  They  went 
there  from  the  Eastern  counties  of  this  state. 
I  believe  there  is  not  a  gentleman  in  this  con- 
vention representing  a  county  east  of  the  centre 
of  the  state,  whose  constituents  have  not  either 
sons  or  daughters,  brothers  or  sisters,  or  other 
relatives  in  that  region.  Sir,  I  know  people 
there  from  Long  Island,  the  city  of  New  York, 
the  counties  of  Westchester,  Dutchess,  Colum- 
bia, Rensselaer,  Washington,  Saratoga.  Alba- 
ny. Greene,  Ulster,  Orange,  Rockland,  Schoha- 
rie, Delaware,  Olsego,  Oneida,  Madison,  Che- 
nango, Broome,  &c.  These  are  the  persons  who 
have  been  treated  and  seem  to  be  regarded  as 
aliens.  Yes  sir,  as  alien  enemies.  These  are 
the  people  who  are  to  be  enslaved  and  turned 
into  hewers  of  wood  and  drawers  of  waier  for 
the  people  of  the  eastern  cities  and  counties. — 
Did  they  think  when  they  left  their  eastern  friends 
and  homes,  that  they  were  to  expatriate  them- 
selves, and  forfeit  all  benefits  and  privileges  by 
settling  in  Allegany  or  Cattaraugus?  Think  you 
sir,  when  they  come  here  an  I  ask  the  representa- 
tives of  their  fathers  and  friends  in  the  old  coun- 
ties,  for  what  is  fairly  and  legitimately  due  to 
them,  they  will  be  satisfied  with  rude  rebuffs  ?- 
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S'r,  when  they  have  asked  for  bread  they  have 
earned,  you    have   given   them  a  stone.     When 
they  have  asked  for  fish,  you  have  given  them  a 
scorpion.     The  gentleman  from  Herkimer  (Mr. 
Loomis)  sent  up  his  amendment  ihe  other  day 
as  an  olive    branch.     He    told  us  it  was  offered 
as  a  compromise,    and  he  doubted  not  it  would 
be  acceded  to.      The  thing   appeared    plausible 
on  its  face,  and  on  the  start  I  thought  favorably 
of  it.     I  toll    the   gentleman  I  thought  I  would 
support  it,  but  I  wanted   time   to   consider  and 
reflect  upon  it.     Having  taken  such  time,  I  am 
satisfied  it  would  be  more  injurious  to  the  canals 
than  the  proposition  from  the  standing  commit- 
tee, were  we  to  adopt  it.     Jt  has  too  many  and 
too  sharp  thorns  for  an  olive  branch.     It  propo- 
ses to  place  the  whole  surplus  revenues  of  the 
canal  at  the  disposition  of  the  legislature.    The 
accurnulaiing  millions  of  this  surplus  are,  by  the 
proposition,  to  be  placed  under  the  discretion  of 
a  body  of  men  that  gentlemen  have  told  us  over 
and    over  again,  ought  not  to    be    trusted    with 
more  money  than  will  economically  support  go- 
vernment.   I  have  never  had  the  honor  of  a  seat 
in  the  legislature,  and  know  nothing  of  the  man 
ner  of  doing  business  there.     I  take  upon  trust 
what   gentlemen    have  informed  me  about  it. — 
They  have   repeatellyon  this   floor   inveighed 
against  entrusting  large  sums  of  money  to  the 
disposition  of  the  legislature.     They  say  it  has 
a  most  corrupting  influence  ;  that  the  legislature 
will    be    besieged    by   lobbies,    that   members 
will   log-roll,    bargain  and  squander  the  money 
upon  worthless  objects.  Has  not  that, gentleman 
(LMr.  Loomis)    and   others    on    his  side  of  the 
question,    kept  up  a   continual   cry  against    the 
corruptions  and  profligancy  of  the    legislature, 
and  did  not  the  gentleman  from  Herkimer  origi- 
nate tie  famous   resolutions   called    the    "  peo- 
p!e's  resolutions,"  and  is  he  not  now  striving  to 
procure  the  principles  embodied  in  those  resolu- 
tions to  be  incorporated    into   the   constitution  ? 
And  now  sir,  all  at  once,  the   gentleman's   tone 
is  changed.    Now.  the  honesty  and  discretion  of 
the  legislature  may  be  confided  in  to  any  extent. 
Sir,    this   blowing   hot   and  blowing  cold  in  the 
same   breath,    is   a   disease  I  have  understood 
sometimes   afflicted    intriguers   in   politics,   but 
that  it   never    attacked   a  plain,  open-handed, 
open-hearted  statesman.     The  remedy  that  the 
gentleman  has  offered  us  is  worse  than  the  dis- 
ease   which   the   report   of    his   colleague    has 
brought  upon  us.     If  the  legislature  is   as  cor- 
rupt and   wicked   as   has   been   represented  by 
many  gentlemen  in  this  Convention  who  have 
occupied  seats  in  that  body,  I  feel  thankful  that 
I  have  escaped  the  disgrace  of  ever  having  been 
a.  member  ol  it.     I  will  allude  (continued  Mr. 
A.)  "ce  more  to  the  unfair  manner  in  which  the 
accounts  have  been  kept  with  the  lateral  canals. 
They  have  not  been  credited   as   much  as  they 
ought  to  be.     I  fearlessly  assert  the  fact  that  if 
you  take  the  Erie  canal  and  divide  it   into   sec- 
tions of  equal  length  of  the  lateral   canals,  and 
subject  such  seci Ions  to  the  same  rigid  rules  of 
accountability  that  you   do   the  lateral   canals, 
only  giving  them  credit  for  the  revenue   arising 
from  tonnage  contributed  by  their  own  territory 
and  floated  on  their  own  waters,  the  several  sec- 
tions of  the  Erie  canal  wpuld  not  pay  the  inter- 
est upon  the  cost  of  their  construction,  and  the 


expense  of  their  superintendence  and  repairs. 
I  desire  to  say  to  say  to  my  friends  in  the  Con- 
vention who  are  opposed  to  internal  improve- 
ments, that  I  regard  this  question  as  one  of  ex- 
pediency, not  involving  political  principle.  The 
difference  between  them  and  myself  upon  the 
question  does  not  affect  our  general  political 
feeling  and  sentiments.  I  am  cordially  with 
them  in  all  the  great  and  fundamental  principles 
that  have  been  cherished  by  the  democracy  of 
the  country.  I  regret  that  many  of  our  new- 
born radicals  have  not  been  sooner  awakened 
and  sooner  come  to  the  rescue  of  pure  and  gen- 
uine democracy.  I  desire  to  say  to  them  that 
hostility  to  internal  improvements  is  not  char- 
acteristic of  sound  and  enlightened  democratic 
principles.  Democracy  does  not  consist  of  sel- 
fishness, and  a  mere  computation  of  cent  for 
cent."  It  despises  the  misers  calculations,  and 
holds  no  fellowship  with  the  pitiful  narrowness 
of  two-penny  parsimony.  It  has  for  its  end  a 
higher  and  holier  object.  It  conforms  itself  to 
the  divine  injunction — "  Do  ye  unto  others  as 
ye  would  that  others  should  do  unto  you."  Re- 
fuse to  give  the  canals  a  constitutional  recogni- 
tion, and  blot  out  the  hopes  of  those  whose 
dearest  interests  depend  upon  their  completion, 
and  you  disarm,  nay,  you  annihilate,  all  your 
friends  in  the  western  part  of  the  state.  You 
will  beget  heart-burnings,  and  generate  an  un- 
dying hatred.  You  will  inflict  a  wound  that  can 
never  be  healed,  and  when  you  send  out  your 
new  constitution  for  ratification,  it  will  be  met 
by  the  most  determined  resistance.  No  falla- 
cious arguments,  no  intriguing  tergiversation, 
and  no  political  legerdemain  can  smother  the 
trnth  or  avert  the  attention  of  the  people  from 
the  authors  of  their  calamity.  They  will  not 
be  deceived,  and  they  will  refuse  assent 
to  your  doings.  In  the  name  of  all  that  is  sa- 
cred— of  all  that  is  dear  to  the  security  of  equal 
rights,  I  implore  you  to  slay  the  desolating  hand 
that  seems  to  be  raised  to  crush  and  wither  the 
hopes  and  prosperity  of  an  interesting  and  valu- 
able portion  of  your  state. 

Mr.  BRUCE  said  he  should  give  his  vote 
for  the  proposition  of  the  honorable  gentleman 
from  Schoharie,  (Mr.  Bouck)  not  because  he 
thought  it  embraced  all  that  the  friends  of  inter- 
nal improvement  had  a  right  to  expect  or  de- 
mand at  the  hands  of  this  Convention,  but  for 
the  same  reason  the  gentleman  had  offered  it:  as 
a  compromise.  For  (said  Mr.  B.)  it  is  very 
well  understood  that  opposite  opinions  are  en- 
tertained by  gentlemen  on  this  subject,  and  those 
opinions  are  so  diametrically  opposed,  that  for 
either  to  yield  and  embrace  the  opposite  is  more 
than  can  reasonably  be  expected.  This  propo- 
sition takes  the  middle  ground  and  has  strong 
claims  to  the  support  of  both  extremes.  It 
makes  ample  provision  for  the  payment  of  every 
dollar  of  the  state  debt,  and  then  provides  for 
the  support  of  the  government,  and  appropri- 
ates a  considerable  sum  every  year  for  the  com- 
pletion of  the  enlargement  of  the  Erie  arid  fin. 
ishing  the  lateral  canals  already  commenced. 
The  internal  improvements  in  this  great  and 
growing  state,  have  been  the  wonder  and  admi- 
ration of  not  only  our  own,  but  the  people  of 
other  states  and  other  countries,  and  from  the 
very  moment  that  the  billows  of  the  Erie  dashed 
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over  the  waves  of  the  Hudson  down  to  the  pre- 
sent,  we  have  had  one  continued  and  uninter. 
rupted  tide  of  prosperity.  The  revenues  of  the 
canals  have  far  exceeded  the  most  sanguine  ex- 
pectations of  the  whole  people,  and  if  the  reve- 
nues continue  to  increase  for  the  next  ensuing 
twenty  years  in  the  proportion  that  they  have 
augmented  for  the  past,  who  can  estimate  the 
value  of  these  great  enterprises.  At  the  early 
period  of  1835,  the  Canal  Commissioners  fore- 
saw the  necessity  of  an  enlargement  of  the  Erie 
in  order  to  meet  the  wants  of  this  and  other 
states  the  business  of  which  was  so  rapidly  in- 
creasing. They  accordingly  made  a  report  to 
the  Legislature  urging  the  necessity  of  the  en- 
largement. Gov.  Marcy  then  at  the  head  of  the 
state  Government  concurred  in  opinion  with  the 
commissioner,  and  recommended  the  enlarge- 
ment to  the  Legislature  who  made  large  appro- 
priations for  that  purpose.  All  parties  were 
agreed  on  this  subject,  and  all  looked  forward 
with  pleasure  and  pride  to  the  period  when  these 
expectations  should  be  realised  in  seeing  the 
Erie  canal  enlarged  to  a  70  feet  surface,  and  7 
feet  deep,  and  the  lateral  canals  completed. 
To  this  the  faith  of  the  state  was  most  solemnly 
promised  and  pledged.  And  sir,  we  find  among 
the  actors  in  this  great  canal  enterprise  one  who 
was  at  that  time  a  Canal  Commissioner,  and  as- 
surred  the  Legislature  and  the  people  that  a 
"  necessity  did  then  exist"  for  the  enlargement 
of  the  Erie  who  has  since  been  and  is  now,  a 
conspicuous  manager  in  the  financial  affairs  o(  i 
the  state,  and  that  gentleman  is  now  at  the  head 
of  the  financial  committee  of  this  Convention, 
(Mr.  Hoffman.)  But  sir,  where  is  he  now? 
Does  he  advocate  the  same  policy  now  he  help- 
ed to  originate  then  ?  No,  sir.  We  find  him 
not  only  repudiating  the  opinions  in  '46,  that  he 
cherished  in  '35,  but  comes  into  this  Convention 
with  a  repdrt  in  which  provision  is  made  for  the 
Legislature  to  sell  out  the  laterBl  canals.  Ye: 
sir  that  honorable  gentleman  who  was  one  of 
the  fathers  of  the  policy  of  '35,  now  proposes 
to  hand  over  to  the  cold  chaiities  of  a  corpora- 
tion a  child  who  was  christened  at  his  own  bap- 
tismal font,  and  forever  withdraw  from  it  his 
paternal  care  and  protection.  But  this  is  not 
all:  I  will  read  sir,  from  that  gentleman's 
speech,  which  4ie  delivered  in  this  hall  a  few 
days  since,  an  extract  which  (taken  in  connex- 
ion with  the  provision  in  his  report  to  which  I 
liave  referred)  in  my  judgment  shadows  forih  a 
doctrine  which  is  a  dangerous  one,  and  one 
which  I  trust  will  find  but  little  fav^r  here  or 
among  the  people.  In  his  printed  speech  he 
says  "  He  is  opposed  to  the  system  adopted  of 
4i  laying  taxes  upon  the  Railroads  for  carrying 
''freight.  This  was  a  tax  on  trade  and  com- 
'*  merce.  If  we  should  attempt  to  rivet  the  sys- 
u  tern  by  a  constitutional  provision  he  believed 
i{  we  should  utterly  fail,  owing  to  surrounding 
"  circumstances.  There  were  too  many  rival 
'  routes  for  trade.  He  could  never  consent 
"  that  the  surveyor  should  even  tax  a  line  of 
"  trade  and  travel  built  by  private  enterprise. " 
Here,  sir,  we  have  the  honorable  gentleman  "de- 
fining his  own  position."  Sell  out  the  canals, 
except  the  Erie,  construct  railroads  to  run  along 
its  banks,  as  is  already  done,  allow  those  rail- 
roads to  carry  what  freight  they  can,  and  that 


without  paying  one  cent  of  tax  or  tolls  to  the 
stale  treasury.  Sir,  this  is  indeed  a  bold  pinpn- 
sition,  and  when  I  came  to  this  convention  I  had 
heard  of  radical  whigs  and  conservative  whigs, 
hunkers  and  barnburners;  but,  sir,  I  did  not  ex- 
pect to  see  or  hear  of  such  kind  of  politicians  as 
canal  burners.  Now,  I  ask  for  gentlemen  to 
show  me  if  this  is  not  a  most  mischevious  pro- 
position to  frame  a  provision  in  the  Constitu- 
tion by  which  railroad  corporations  shall  be  en- 
abled to  compete  with  the  canals,  and  that  too 
without  any  sort  of  restrictions.  Sir,  the  canals 
belong  to  the  people,  the  whole  people,  and 
nothing  but  the  people,  and  the  moneys  derived 
from  the  canals  are  flowing  into  the  state  trea- 
sury, and  so  far  as  they  can  go  to  pay  your  tax, 
my  tax,  and  the  tax  of  every  citizen  in  just  pro- 
portions. But  if  you  turn  the  transportation  of 
the  produce  and  merchandize  of  the  country  from 
the  canals  to  the  railroad  you  only  enrich  the 
stockholders  of  the  railroads  by  robbing  the 
treasury  of  the  state  and  the  pockets  of  the  pro* 
pie.  But,  sir,  I  must  pass  on,  and  cannot  fol- 
low this  subject  so  far  as  I  desire,  because,  un- 
der the  rule  of  the  house,  I  am  conscious  that 
your  *'  ivory  mallet"  will  soon  give  me  notice 
that  my  time  has  expired.  To  return,  then,  to 
the  subject  under  consideration.  If  a  necessity 
existed  in  1$35  (which  is  not  denied,)  it  does, 
in  my  judgment,  exist  in  a  still  greater  degree 
at  the  present  moment.  By  reference  to  the  re- 
port of  the  commissioners  of  the  canal  fund, 
made  to  the  legislature  at  the  last  session,  we 
find  (in  .Senate  Doc.  No.  59  at  page  194)  that 
the  amount  of  tolls  received  from  the  canals  of 
the  state,  in  1835  was  $1,548,986.  In  1845.  they 
were  $2,646,181,  showing  an  increase  in  the  last 
over  the  first  year  mentioned  of  $1,097,195.  The 
whole  number  of  tons  transported  on  the  canals 
in  1835  was  753,191.  In  1845,  1,204,943,  being 
an  increase  of  451,752  tons. 

The  honorable  gentleman  from  Erie,  (Mr. 
Stow,)  in  the  course  of  his  very  able  ami  ele- 
gant speech  the  other  day,  alluded,  very  briefly, 
to  the  increase  of  business  on  the  Erie  canal 
from  the  city  of  Buffalo.  I  regret  that  he  did 
not  speak  more  in  detail  of  the  increase  at  that 
port.  By  reference  to  Convention  Doc.  No.  60, 
we  find  that  the  increase  of  the  tonage  of  mer- 
chandize, received  in  that  city  through  the  Erie 
canal,  during  the  past  year,  is  12,148.071 
pounds,  and  the  increase  of  tolls  received  at  that 
point  is  $116,050  22.  Now,  sir,  with  these  facts, 
and  a  great  multitude  of  others  equally  import- 
ant, which  have  been  presented  to  us  during 
the  progress  of  this  debate,  I  ask  if  the  necessi- 
ty for  the  enlargement  of  this  great  canal  has 
"  ceased  to  exist"?  Since  1835,  the  business 
done  on  that  canal  has  increased  more  than  six 
hundred  per  cent,  and  yet  we  are  told,  day  after 
day,  on  this  floor,  that  the  "  Erie  canal  is  abun- 
dantly large  to  do  all  the  business  required." — 
I  ask  gentlemen  who  were  in  favor  of  the  en- 
largement in  1835,  because  a  '*  necessity  then 
existed,"  to  reconcile  the  declarations  then  made 
with  the  opposition  now  to  this  policy  of  en- 
largement. Sir,  they  do  not  attempt  to  do  so, 
but  even  now,  claim  to  be  the  friends  of  the  en- 
largement and  the  completion,  and  yet  act  in 
every  way  and  support  propositions  calculated 
and  designed  to  defeat  such  an  enterprise,    I 
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know  not  what  to  think  of  the  sincerity  of  those 
gentlemen  who  commence  their  speeches  with 
the  declaration  *''  I  am  as  anxious  as  any  one  to 
see  the  canals  of  this  state  carried  forward  to 
completion,"  and  before  they  sit  down  use  every 
argument  their  ingenuity  can  devise  to  show  that 
it  is  all  entirely  unnecessary.  My  honorable 
friend  from  Onondaga,  (Mr.  Taylor,)  in  his 
speech  a  day  or  two  since,  avowed  his  attach- 
ment to  the  policy  of  enlargement  a.id  then  ar- 
gued against  it,  and  came  to  the  same  conclu- 
sion of  other  gentlemen  who  had  preceded  him, 
that  the  Erie  canal  was  sufficient  to  do  all  the 
business  requireJ  upon  it.  Sir,  if  this  position 
be  true,  we  can  with  safety  stop  now  and  for- 
ever the  whole  canal  system,  and  keep  it  where 
it  is.  Indeed,  we  need  never  to  have  done  what 
we  have.  The  old  fashioned  turnpike  roads, 
with  the  six,  eight  and  ten  horse  teams,  were 
entirely  sufficient  to  do  all  the  business.  At  all 
events,  all  the  business  of  transportation  was 
done.  We  should  never  have  constructed  our 
railroads  to  carry  passengers.  The  post  coaches 
upon  the  turnpike,  from  this  to  Buffalo,  were 
sufficient  to  afford  facilities  for  the  travel.  At 
all  events  they  did  do  all  that  kind  of  business. 
But  sir,  there  is  one  position  that  has  been  ta- 
ken as  a  ground  of  opposition  to  this  great  en- 
terprise. I  allude  to  what  is  called  the  stop  and 
tax  policy  of  '42.  Gentlemen  here  seem  to  talk 
as  though  this  law  was  paramount  to  all  other 
obligations.  Sir,  what  was  the  origin  of  this 
famous  "  stop  and  tax"  policy.  Did  the  people 
of  this  state  ever  petition  your  legislature  for 
the  passage  of  this  or  a  similar  law?  If  so, 
when?  From  what  county,  town,  or  section  of 
the  state?  Not  a  single  petition  was  ever  pre- 
sented and  no  community  ever  asked  for  such  a 
law.  The  first,  last  and  only  petition  was  a  de- 
sire on  the  part  of  the  brokers  and  stock  job- 
bers from  Wali-street  in  the  city  of  New- York. 
They  sir,  were  the  first  to  ask  and  first  to  receive 
the  benefits  of  this  system  of  direct  taxation 
upon  the  people.  This  abominable  system  of 
taxation  never  was  asked  for  by  the  people  nor 
demanded  by  the  condition  of  the  finances  of 
the  stale,  and  yet  the  faith  of  the  state  is  talked 
about  in  connexion  with  this  law,  as  if  it  had 
never  been  so  solemnly  plighted*"  to  any  other 
measure.  I  contend  that  the  faith  of  the  slate 
was  most  solemnly  plighted  in '35,  and  it  has 
been  most  clearly  shewn  that  after  the  passage 
of  the  canal  law  at  that  period,  circulars  were 
sent  to  foreign  countries  and  the  poor  and  op- 
pressed yeomanry  of  those  countries  were  in- 
duced to  leave  the  land  of  their  nativity  and 
make  this  the  land  of  their  adoption,  with  the 
assurance  that  they  should  here  have  constant 
employment  with  adequate  reward  ior  a  term 
of  years  in  constructing  canals.  But  what  is  their 
condition  now  ?  They  are  anxious  for  employ- 
ment but  cannot  obtain  it,  and  are  compelled  to 
go  to  and  fro  through  the  country  and  gain  a 
scanty  subsistance  as  best  they  can.  Again  sir, 
there  are  multitudes  of  our  own  citizens  who 
emigrated  to  remote  parts  of  the  state  which  had 
before  been  almost  a  wilderness,  and  there  com- 
menced clearing  your  forests  and  cultivating  the 
soil  confidently  believing  that  the  state  of  New- 
York  would  fulnl  her  engagements  and  construct 
the  lateral  canals  to  their  localities,  that  would 


enable  them  to  have  a  safe  and  sure  channel  of 
communication  on  which  to  transport  their  luffi. 
ber  and  their  produce  to  our  large  cities.  Sir, 
have  these  our  citizens  no  claims  on  the  state  for 
a  fulfillment  of  her  promises?  But  there  are 
other  and  if  possible  still  greater  reasons  why 
the  state  should  redeem  her  pledges  on  this  great 
question.  The  people  of  the  western  states 
have  relied  upon  the  promised  action  of  this 
state  in  reference  to  the  enlargement  of  the  Erie 
canal  as  was  most  ably  and  conclusively  shown 
by  the  honorable  gentlemen  irom  Allegany  (Mr. 
Angel  and  Mr.  Chamberlain,)  and  I  will  not 
enlarge  as  my  time  has  nearly  expired.  Kefer- 
ence  has  been  made  to  this  as  a  party  question. 
Sir,  does  the  great  canal  enterprise  of  this  the 
Empire  state  belong  to  a  political  party  *  Has 
it  come  to  this,  that  a  party  is  to  have  (Here- 
the  President  informed  Mr.  B-  that  his  time 
under  the  rule  had  expired. 

Mr.  AYRAULT  said:— I  am  aware  of  the 
impatience  of  the  Convention,  and  I  do  not  rise 
to  inflict  upon  the  members  a  speech.  I  have 
no  desire  nor  am  I  prepared  to  do  so.  Besides, 
my  occupation  and  pursuits  in  life  have  not 
made  me  familiar  with  public  speaking,  and 
our  protracted  sittings  have  admonished  me  to 
refrain  from  prolonging  the  debate.  But,  sir, 
I  owe  it  to  myself  to  define  or  explain  the  rea- 
sons that  will  govern  me  in  the  vote  I  am  about 
to  give  on  the  important  subject  now  before  uSj 
and  this  I  consider  the  more  necessary  from  the 
remarks  on  Saturday  of  the  gentleman  from  New 
York,  (Mr.  Tilden)  who  1  perceive  is  not  now 
in  his  seat.  Now,  sir,  the  subject  matter  before 
us  is  one  of  finance,  and  as  such  one  of  vital 
importance  to  the  integrity,  pledged  faith,  and 
the  best  interests  of  this  state.  The  state  of 
New  York  holds  in  common  an  interest  or  art 
estate  in  her  canals,  worth,  as  is  believed,  more 
than  twice  the  amount  of  all  her  debt  or  liabili- 
ties, producing  the  last  year,  in  their  present  un- 
finished state,  a  net  revenue  of  about  $2,200,000. 
This,  Mr.  President,  will  pay  the  interest  at  5 
per  cent  on  $44,000,000.  I  do  not  mention  this 
as  an  inducement  for  contracting  a  debt,  but  as 
evidence  of  our  ability  and  means  to  meet  our 
engagements.  I  am  opposed,  in  private  or  in 
public  capacity,  to  contracting  debts  unless  ur- 
gent interest  or  imperious  necessity  require  it. 
Our  state  debt  in  the  aggregate  is  but  one  half 
that  amount.  Still  sir,  our  debt  is  large,  too 
large,  and  should  have  been  avoided  ;  and  we  all 
look  upon  it  now  as  a  greater  burthen,  from  the 
fact  that  the  expenditure  of  the  money  has  bee  i 
in  a  way  and  manner  requiring  about  $10,000,- 
000  to  complete  the  undertaking.  And  sir,  I 
consider  it  out  of  place  here  to  inquire  into  the 
origin  of  these  difficulties,  great  as  they  are, 
for  in  my  judgment  ail  clas&es  participated  iii 
their  inception  ;  or  in  other  words,  no  one  class 
of  men  are  exempt  from  their  due  share  of  the 
responsibility.  I  mean  by  this  the  peo- 
ple as  well  as  the  legislature.  The  peo- 
ple called  and  demanded,  and  the  legislature 
yielded  and  obeyed.  The  times  were  mark- 
ed every  where  with  ruinous  extravagance  and 
folly — private  as  well  as  public.  The  last  ten 
or  twelve  years  have  worked  out  great  results, 
and  produced  wonderful  changes  in  the  views  of 
men  :  and.  sir,  it  admits  of  a  question  wkeUter 
45 
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our  own  legislature,  extravagant  as  they  have 
been,  were  not  behind  the  spirit  of  the  times, 
instead  of  being  in  advance  of  their  constituen- 
cy. Now  sir,  this  being  so,  is  it  not  wise  to  look 
at  things  as  they  now  are — that  is,  our  debt  and 
our  engagements — and  apply  the  remedy,  instead 
of  criminating  one  set  of  men  and  recriminating 
another  ?  We  have  quite  too  much  of  that  else- 
where. My  own  knowledge  of  these  canals  is  of 
a  general  character  only,  and  that  obtained  in 
various  ways  ;  and  hrre  let  me  say  that  while  I 
disapprove  of  much  of  the  undertaking,  as  being 
at  the  time  unwise,  still,  taking  the  circumstan- 
ces as  thf*y  now  exist,  I  have  an  ardent  desire, 
and  believe  it  for  the  interest  of  the  state,  to 
prosecute  them  to  their  completion.  Sir,  in  this 
I  have  no  personal  interest,  neither  have  the 
constituency  which  I  in  part  represent,  other 
than  as  residents  of  the  state  at  large.  That  I 
may  not  be  misunderstood  in  regard  to  the  state 
debt,  permit  me  here  to  say  that  I  am  as  rigid, 
and  hold  the  obligation  to  provide  payment,  and 
to  pay,  as  binding  and  as  sacred  as  any  other 
man.  Yes.  sir,  in  that  I  will  not  except  the  gen- 
tleman from  Herkimer  himself  (Mr.  Hoffman). 
To  accomplish  both  objects,  from  the  revenues 
of  the  canals,  is  the  matter  under  consideration, 
and  to  this  is  our  attention  now  directed.  I 
fully  believe  a  large  majority  of  this  Conven- 
tion desire  to  accomplish  both  objects  in  the 
most  speedy,  economical  way  possible.  And  to 
effect  this  what  have  we?  We  have  first  the 
article  as  reported  by  the  chairman  of  the  stand- 
ing committee,  and  what  does  that  do?  It  ap- 
propriates lirst  from  the  revenues  $2,172,500 
each  year,  for  18  or  19  years,  or  until  the  debt 
is  paid;  after  which  it  appropriates  $2,500,000 
towards  improving  the  Erie  canal  only,  and  to 
accomplish  this  it  will  require  1«  year&  from  the 
most  favorable  estimates  1  am  able  to  make  pro- 
spectively, and  found  the  estimate  upon  past 
experience.  For  this  I  cannot  vote.  It  is  tak- 
ing 10  years  to  begin  to  accomplish  the  ooject. 
Besides  the  delay  in  addiag  more  and  more  to 
the  decay  and  damage  to  work  partly  done;  and 
perhaps  it  is  not  too  much  to  say  that  the  decay 
in  10  years  upon  the  millions  of  work  now  half 
finished  or  more,  would  more  than  balance  the 
advance  made  in  expending  the  $2,500,000  ap- 
propriated by  the  committee.  These  considera- 
tions induced  me  to  mature  a  plan,  which  seem- 
ed to  meet  with  so  much  approval,  that  in  the 
exercise  of  my  privilege,  I  submitted  it  to  the 
Convention.  It  provides  a  sinking  fund  of  $1,- 
500,000  fur  10  years,  and  $2,000,000  thereafter, 
which  pays  the  present  debt  ($22,300,000,  as 
estimated,)  in  23  years,  or  a  debt  of  $25,000,000 
in  28  years.  Either  of  these  secure  the  payment 
of  the  debt  within  a  reasonable  time  under  all 
the  circumstances  ;  and  after  applying  for  the 
use  of  the  government  ubout  $200,000  annually, 
from  the  remaining  revenues,  we  have  ac- 
cording to  estimates  from  6  to  $9,000,000  to 
be  expended  in  10  years  in  completing  the  ca- 
nals. I  should  not  have  mentioned  this  here, 
had  not  the  gentleman  from  New  York  in  his 
argument  charged  inconsistency  in  refusing  to 
sustain  the  compromise  offered  by  the  gentle- 
man from  Herkimer  (Mr.  Loomis,)  alleging  that 
the  proposition  of  the  gentleman  from  Herki- 
mer  contained  the  same  provision  as  the  one  of- 


fered by  me.  Now,  sir,  the  two  propositions 
are  entirely  different,  agreeing  only  in  the 
manner  of  applying  the  sinking  fund.  The  pro- 
position of  the  gentleman  from  Herkimer  makes 
no  provision  whatevtr  for  the  canals,  but  an- 
nexes  a  provision,  that  virtually  prohibits  their 
completion — for  works  of  this  kind  and  of 
this  magnitude  cannot  progress  by  annual  ap- 
propriations, or  annual  movements  only.  The 
second  proposition  of  the  gentleman  irom 
Schoharie  (  -r.  Bouck)  is  now  before  us, 
to  which  I  give  my  support,  and  although  yield- 
ing more  than  the  friends  of  the  canal  intended. 
I  hope  the  Convention  will  sustain  it,  by  their 
votes,  as  a  compromise.  It  provides  lor  the 
payment  of  the  state  debt  within  a  reasonable 
time,  and  secures  the  progress  of  the  unfinished 
works,  and,  as  I  trust,  their  completion  at  some 
remote  period  ;  thus  fulfilling  our  engagements, 
and  awarding  the  justice  long  delayed  to  portions 
of  the  state.  While  our  internal  improvements 
are  the  cause  of  our  debt,  and,  in  some  respects, 
the»r  prosecution  has  proved  a  fraud  upon  the 
public  treasury,  and  in  others  ill  advised,  still 
taken  as  a  whole  they  are  the  elements  of  our 
prosperity  and  the  source  of  revenue,  and  the 
Erie  canal  enlarged  is  a  monument  the  people  of 
any  state  may  justly  feel  a  laudable  pride  in 
handing  down  to  posterity  as  a  legacy. 

Mr.  HAWLEY  addressed  the  Convention  at 
some  length. 

Mr.  BOUCK  said  that  the  framers  of  the  act 
of  ;42  no  doubt  intended  that  one-third  of  the 
interest  was  pledged  for  the  reduction  of  the 
debt.  He  did  not  wish,  even  in  appearance,  to 
violate  any  pledge  given  by  that  Jaw,  and  he, 
therefore,  was  willing  to  amend  his  amendment 
by  inserting  $1,225,000,  which  would  be  equal 
to  one-third  of  the  interest,  and  in  strict  com- 
pliance with  the  letter  of  that  law. 

Mr.  EU8SELL  would  not  sit  still  and  hear 
the  gentleman  Irom  Madison  abuse  the  gray 
hairs  of  the  chairman  of  the  committee  whence 
came  this  report.  He  proceeded  to  contend  that 
the  gentleman  from  Herkimer  was  as  lie  had 
ever  been,  a  friend  to  the  Erie  canal,  but  he 
would  not  treat  it  as  the  goose  that  laid  the 
golden  egg.  The  gentleman  from  Herkimer  was 
just  and  liberal  to  the  Erie  canal.  1  he  ques- 
tion was  on  Mr.  Loomis'  proposition,  and  he 
was  not  willing  that  the  amount  for  a  sinking 
fund  should  be  reduced.  The  pledges  of  the  slate 
were  given  to  its  creditors  that  its  debt  should 
be  paid  in  22  years,  and  the  faith  of  the  state 
should  be  preserved. 

Mr.  HUNT  said  he  rose  not  with  a  view  to 
influence  the  vote  of  any  other  member,  but  to 
state  the  considerations  that  would  govern  Ins 
own.  He  said  he  was  opposed  to  slate  debts, 
and  to  the  whole  British  system  of  finance — I 
mean,  he  said,  the  system  of  Wm.  Put  and  Al- 
exander Hamilton.  It  may  be  a  very  good  sys- 
tem for  aristocrats,  but  is  the  worst  of  all  pos- 
sible systems  for  democrats.  I  am  in  favor  of 
taking  the  state  of  New  York  out  o'*  pledge  as 
soon  as  possible,  and  of  fixing  a  constitutional 
guarantee  against  its  ever  being  mortgaged  at 
the  pawnbrokers  again.  And  as  the  amendment 
proposed  by  the  gentleman  from  Schoharie  to 
the  first  section  will  somewhat  prolong  the  terra 
of  our  debt  and  bondage.    I  shall  vote  against 
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it.    I  do  not  wish  to  wait  more  than  19  years 
for  the  state   of  New  York  to  be   once  free  and 
independent.     If  I  must  lead    a  life  of  debt  and 
dependence,  at  least  let  my  bones    be  laid  in  an 
unmortgaged  grfive.     On    the   other  hand,  I  am 
in  favor  of  the   enlargement  of  the  Erie  canal. 
The  repeal  of  the  British   corn  laws  and  of  the 
tariff  of  '42  will  give  a   mighty   impetus  to  our 
travle,  and   render  such   enlargement  necessary, 
not  merely  to  the  slate,  but  to  the  Union,  and  the 
world.     The  city,  which  I  in  part  represent,  is 
not  only  a  portion  of  the  state  of  New  York,  but 
a  portion  of  the  Union— a  province  of  the  com- 
mercial world.     In  the  name   ol  the  Union — in 
the  name  of  the  commercial   world — I  claim  the 
prosecution  (but  not  a   reckless  prosecution)  of 
thai  great  work.     I  am  willing  to   pledge  a  por- 
tion of  the  canal  revenues  to  that  object.     I  shall 
not  be  frightened  from  my  course  by  the  cry  of 
direct  taxatiou.     That  is    the  only  fair  mode  of 
taxing — the  only  mode  under  which  capital  can 
be  made  to  bear  ils  just  share  of  the  public  bur- 
thens — ihe  best  possible  check  upon  the  profliga- 
cy of  the  legislature  and  the  rapacity  of  the  lob- 
by. So  long  as  government  shall  be  permitted  to 
steal  its  hands  into    the    pockets   of  busy  trade 
and  unconscious  labor,  either    by  indirect  taxa- 
tion or  by  borrowing,  it  will  be   apt  to  waste  its 
revenuts  With    the   same   recklessness   that  the 
pickpocket   squanders  his   plunder,     One  word 
to  our  western  friends  in  return  for   the  many 
words  they  have  addressed  lo  the  delegation  of 
the  city  ol  New  York.     Beware  how  you  suffer 
the  canal  policy  to  be  made  a  pretext  for  again 
carrying  our  noble  state  to  the  sign  of  the  three 
balls.     Our  posterity  must  not  be  mortgaged  un- 
der any  pretext  whatever.     It  is  little  better  than 
infanticide.     Jt  is  a  very  great  crime  to  kill  our 
offspring  ;  it  is  a  very  mean  crime  to  pawn  them: 
So  lonsi  as  government  possesses  the  taxing  pow- 
er— while  ihe  entire  wealth  of  the  slate  is  at  its 
disposal,  to  take  for  public  use  all  that  the  pub- 
lic exigencies  require — it  can  have  no  excuse  for 
again  resorting  to   he  borrowing  system — a  sys- 
tem under  which  we  have  paid  and  have  to  pay 
to  ihe  money  lenders,  or    paper  lenders  rather, 
for  the  bare   article  of  interest — an   article  you 
can  neither  eat,  nor  drink,  nor  wear-a  far  great- 
er amount  of  our   earnings  than   we   have  paid 
"for    the    actual  construction   of  all  our   public 
works.    It  is  to  Ine  ruinous,  immoral  and  demor- 
alizing state  debt  system,  and  not  to  the  canals, 
that  the  ciiyof  New  York  is  opposed. 

Mr  150 UCK  said  his  plan  would  pay  the  debt 
in  little  less  than  23  years. 

Mr.  HUNT  was  happy  to  hear  it.  He  should 
go  for  that  system  that  would  pay  the  debt  in 
the  shortest  time. 

Mr.  K.  CAMPBELL  was  sorry  that  any  re- 
crimination should  have  been  permitted  to  enter 
into  this  discussion.  To  him  it  mattered  not 
what  the  previous  coirse  of  gentlemen  might 
have  been  ;  they  had  come  here  to  consult  each, 
other  and  to  deliberate,  and  they  should  look 
only  at  the  best  interests  of  the  people  and  the 
condition  of  the  state-  He  then  recapitulated 
the  parties  and  the  changes  of  parties  for  the 
last  ten  oi  twelve  years — the  impulse  influenced 
ai  ihe  one  time  and  the  result  it  proJuced  at 
another,  bankrupting  the  treasury  of  the  state 
and  causing  the  people  to  demand  the  policy  of 


1842.  He  said  he  should  support  the  proposition 
of  the  gentleman  from  Herkimer  (Mr.  Loomis). 
He  was  under  obligation  to  support  the  policy 
of  1842. 

Mr.  CHAMBERLAIN  asked  the  fentleman 
to  explain  what  was  meant  by  the  policy  of 
1842? 

Mr.  R.  CAMPBELL  said  it  was  to  pay  the 
debt  in  23  years. 

Mr.  CHAMBERLAIN  enquired  on  what  part 
of  the  act  of  1842  the  gentleman  founded  such 
an  interpretation  ? 

Mr.  R.  CAMPBELL  found  it  in  the  interpre- 
tation given  it  by  the  act  of  1844.  He  then  pro- 
ceeded with  his  argument,  and  said  he  should 
favor  the  completing  the  lateral  canals  before 
the  enlargement  of  the  Erie  canal  was  resumed, 
for  they  could  not  all  be  successfully  carried  on 
at  the  same  time. 

Mr.  W.  TAYLOR  followed  in  the  defence  of 
the  chairman  of  the  committee  No.  3,  against 
the  accusation  of  Mr  Bruce  that  that  gentle- 
man would  burn  up  the  canals — (a  voice  :  yes, 
and  we'll  have  an  anti-canal-burning  party) — 
and  of  imputations  on  himself  and  others  that 
they  came  here  the  professed  friends  of  internal 
improvements,  but  acted  against  them.  He  con- 
tended that  the  policy  of  Mr.  Hoffman  was 
wise  and  prudent.  He  went  on  to  speak  with 
much  warmth  in  vindication  of  the  policy  of 
1842. 

Mr.  TOWNSEND  followed,  saying  that  he 
differed  from  many  of  his  friends  in  regard  to 
direct  taxation.  A  small  direct  tax  he  was  ready 
to  believe  would  be  advisable  in  order  to  carry 
on  the  government.  He  concluded  by  reading  a 
proposition  which  he  would  offer  hereafter, 
which  was  as  follows: — 

§  1.  The  several  counties  through  which  the  Genesee 
Valley  and  Black  Kiver  canals  are  projected  ahull  have 
after  having  obtained  the  assent  ot  a  majority  of  their 
electors,  ascertained  by  a  vote  given  upon  a  question, 
submitted  by  recommendation  ot  three-fourths  of  the 
members  ol  their  several  boards  ot  supervisors,  the 
privilege  of  raising  annually  a  sum  not  exceeding  — 
per  cent  upon  the  assessed  value  of  the  real  estate 
within  the  vooutry,  to  be  appropriated  exclusively  to- 
wards the  improvement  or  completion  of  any  portion 
of  the  line  of  eilhrr  ot  the  canals  named  herein. 

§  2  For  the  r  -imbuisement  of  any  sums  so  advan 
ced,  and  the  revenues  of  such  portions  i»f  the  canals  as 
have  been  placed  in  o  eration  by  the  contributions  of 
said  counties,  shall  be  iorrver  pledged,  together  with 
the  nett  revenues  arising  upon  the  canals  now  in  opera- 
tion from  the  transit  of  tonnage  which  may  have  pass- 
ed upon  any  portion  of  the  public  works  placed  in  oper- 
ation by  the  foregoing  section. 

§  a.  The  nett  revenues  re;erred  to  in  the  preceding 
section  shall  be  computed  by  the  Board  of  Canal  Com- 
missioners, by  deducting  a  fair  charge  for  constructing 
and  operating  any  of  the  canals  or  portions  ol  canals     ' 
now  in  use. 

Mr.  RHOADES  briefly  addressed  the  Con. 
vention. 

Mr.  KIRKLAND  continued  the  debate. 

Mr.  WHITE  said  : — I  desire  before  this  ques- 
tion is  taken,  and  in  the  brief  time  that  is  al- 
lowed me  by  the  rules  of  the  Convention,  to  as- 
sian  the  reasons  which  will  govern  my  vote  upon 
this  section  of  the  report  of  the  committee  on 
finance.  I  am  the  more  desirous  of  doing  so, 
because  I  have  reason  to  apprehend  that  vote 
w  1  be  in  opposition  to  several  of  my  esteemed 
fr  n  is  and  colleagues  with  whom  it  is  my  pride 
and  pleasure  to  be  associated  upon  this  floor.-— 
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It  is  well  known  to  you  sir,  (Gen.  Ward  was 
acting  as  President,)  that  I  was  an  early,  zeal- 
ous and  decided  advocate  of  the  canal  policy 
which  has  immortalized  the  name  of  Clinton, 
and  that  I  was  a  warm  personal  and  political 
friend  of  that  distinguished  and  illustrious  states 
man,  who  has  left  the  impress  of  his  great  mind 
on  our  public  works,  and  to  whose  splendid  ge- 
nius and  extraordinary  sagacity  these  public 
works  will  ever  be  an  enduring  and  imperisha- 
ble monument.  It  is  due  to  myself  to  state  that 
I  have  always  held  that  the  true  policy  of  the 
people  of  this  state  was  to  direct  their  enlight- 
ened energies  to  the  enlargement  and  completion 
of  the  Erie  and  Champlain  canals,  as  great  state 
works,  upon  a  scale  commensura  e  with  our 
growing  wants  and  our  extended  commerce; 
and  to  leave  the  construction  of  lateral  canals 
to  local  efforts  and  individual  enterprise  All 
the  errors  that  have  arisen,  and  the  financial 
difficulties  we  have  encountered,  as  well  as  the 
largest  part  of  the  debt  we  have  contracted, have, 
in  my  humble  judgment,  been  occasioned  by  a 
departure  from  that  wise  system  of  legislation. 
But  notwithstanding  I  have  entertained  these 
views,  which  time  and  experience  have  only 
served  to  confirm,  yet  I  am  free  to  confess  that 
as  the  legislature  has  thought  proper  to  pursue 
a  different  course  of  policy,  I  do  not  deem  this 
an  open  question  j  and  therefore  consider  it  to 
be  our  duty  to  complete  the  unfinished  canals  of 
the  state,  namely,  the  Genesee  Valley  and  Black 
River  canals,  and  to  complete  the  enlargement 
of  the  Erie  canal,  according  to  the  plans  of  the 
Canal  Commissioners — from  time  to  time,  and 
as  circumstances  will  permit.  In  that  dark  and 
gloomy  era  of  our  financial  history  in.  1842, 
when  the  state  credit  was  impaired  and  the 
state  resources  exhausted,  I  entirely  concur- 
red in  the  suspension  of  the  public  improve- 
ments, and  the  efforts  made  to  sustain  the 
public  credit,  and  in  what  has  been  usually  de- 
nominated the  policy  of  1842.  The  obligations 
then  entered  into,  whether  expressed  or  implied, 
I  desire  to  carry  out  according  to  their  fair  im- 
port. I  am  willing  to  make  ample  provision  for 
the  discharge  of  the  principal  and  interest  of  the 
►canal  debt,  by  a  sinking  fund,  which  will,  be- 
sides paying  the  annual  interest,  redeem  the 
principal  of  that  debt  in  twenty-two  or  twenty- 
three  years.  In  the  same  spirit,  I  propose  to 
make  an  appropriation  to  cover  the  interest  due 
to  the  public  creditors  and  chargeable  on  the 
general  fund.  I  regret  that  I  have  not  been  able 
to  give  my  support  to  the  article  reported  by  my 
honorable  and  learned  friend  from  Herkimer 
(Mr.  Hoffman,)  the  chairman  of  the  committee 
on  finance,  because  it  does  not,  in  my  opinion, 
make  a  sufficient  provision  for  the  piosecution 
of  the  enlargement  of  the  Erie  canal,  which  I 
believe  is  demanded  by  a  due  regard  to  the 
wishes  of  the  people  and  the  prosperity  of  the 
state.  But  I  desire  to  support  the  proposition  . 
of  my  distinguished  friend  from  Schoharie,  (Mr. 
Bouck,)  if  1  can  prevail  upon  him,  before  I  re- 
sume my  seat,  to  increase  the  annual  appropri- 
ation  proposed  in  his  arrangement  from  $1,225,- 
000  to  $1,300,000,  in  order  to  discharge  the  prin- 
cipal and  interest  of  the  canal  debt  proper,  and 
With  this  change,  1  have  the  best  reason  to  be* 
lieve  his  proposition,  would  be  sanctioned  by  the 


judgment  of  the  Convention.  I  have  no  hesita- 
tion in  saying  it  will  receive  my  feeble  sup- 
port.  The  deep  and  abiding  interest  which 
my  constituents  take  in  the  speedy  enlarge- 
ment of  the  Erie  canal — the  vast  commerce 
which  it  bears  upon  its  surface — the  opu- 
lence and  wealth  of  which  the  metropolis  of 
the  state  and  of  the  Union  has  been  the  recipi- 
ent-—leaves  me  no  alternative  but  to  declare, 
that  I  cannot  vote  for  any  constitutional  provis- 
ion which  does  not  make  suitaole  and  ample 
appropriations  for  tne  enlargement  of  the  Erie 
canal  and  the  completion  of  the  unfinished  ca- 
nals, with  the  least  practicable  delay  consistent 
with  a  sacred  regard  to  our  pecuniary  obligations 
and  to  our  plighted  faith.  The  income  of  this 
great  state  work,  for  the  past  year,  has  been 
nearly  $2,800,000.  Notwithstanding  a  reduction 
by  the  Canal  Board  of  more  than  thirteen  per 
cent,  upon  the  tolls  of  the  preceding  year,  there 
is  an  income  over  the  income  of  that  year,  of 
more  than  $130,000 — proving  beyond  all  con. 
troversy,  that  as  you  cheapen  the  expense,  you 
increase  the  amount  of  transportation,  and  that 
common  just  ce  and  public  policy  unite  in  urg- 
ing us  to  make  every  effort  to  enlarge  the  canal, 
and  reduce  the  tolls,  and  thus,  in  a  much  great- 
er ratio,  increase  the  quantity  of  produce  and 
merchandise  brought  to  and  shipped  from,  the 
city  of  New  York  to  the  Queen  city  of  the  west. 
That  Emporium  of  Lake  Erie,  with  its  naviga- 
ble shores  of  more  than  eight  thousand  miles  on 
our  majestic  inland  seas — paid  into  your  treasu- 
ry for  tolls,  nearly  $500,000  the  past  year,  and 
with  a  continuous  navigation  of  more  than  fif- 
teen thousand  miles  on  the  Father  of  Rivers, 
ani  its  tributary  streams  in  the  Great  Valley  of 
the  Mississippi — bids  fair  to  rival  on  the  west, 
that  proud  city  on  the  east,  which  I  have  the 
honor  in  part  to  represent  in  this  Convention. 
I  have  every  reason  to  believe  that  at  this  mo- 
ment, the  commerce  of  our  canals  exceeds  in 
value  our  foreign  imports  and  exports  united, 
and  that  commerce  is  advancing  and  extending 
with  a  rapidity  that  has  no  parallel  in  commer- 
cial history  in  either  the  eastern  or  western 
hemispheres. 

Mr.  BRUNDAGE  said  he  had  not  intended 
to  say  a  word  on  this  subject.  He  felt  that  it 
was  far  above  his  power.  But  finding  himself 
placed  in  a  situation  where  he  might  be  com- 
pelled to  vote  against  the  dictates  of  his  own 
judgment,  and  in  violation  of  the  well  known 
and  clearly  expressed  will  of  his  constitu- 
ents, it  was  due  to  himself  and  to  his  con- 
stituents briefly  to  define  his  position. — 
The  debt  and  financial  policy  of  the  stale 
was  no  new  matter  to  him  ;  it  had  been  an 
object  of  anxious  solicitude  with  him  lor  years. 
He  had  observed  with  pain  the  annual  progress 
of  the  debt  prior  to  1842,  and  he  felt  gratified 
When  that  progress  was  arrested  by  the  wise 
and  prudent  legislation  of  that  year.  Fi  om  that 
time  to  the  present,  he  had  continually  felt 
and  had  often  expressed  his  solicitude  that  the 
debt  should  be  cancelled  at  the  earliest  possible 
period  that  the  finances  of  the  state  woulJ  per- 
mit.  Under  this  impression  he  came  here  pre- 
pared and  desirous  to  support  a  proposition  to 
be  made  a  constitutional  provision,  that  alter  de- 
traying  the  orOiaary  expense*  of  ta«  govern- 
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ment  and  the  necessary  repairs  and  superinten- 
dence of  the  canals,  and  keeping  them  in  the 
conJition  in  which  they  now  are,  the  whole  a- 
mount  of  the  state  revenues  shall  be  applied  to 
the  extinguishment  of  the  state  debt.  And  if 
that  should  not  be  sufficient  lor  its  extinguish- 
ment, within  18  or  20  years,  that  the  legislature 
should  provide  for  that  by  taxation.  Therefore 
when  the  financial  report  was  made  he  was 
gratified.  But  in  that  report  there  was  a  fea- 
ture which  somewhat  diminished  his  gratifica- 
tion. It  was  that  feature  which  provided  2^ mil- 
lions of  dollars  for  the  Erie  canal,  of  which  a 
word  or  two  hereafter.  He  would  first  look  at 
the  position  in  which  the  matter  stands.  Gen- 
tlemen had  taken  much  time  in  the  investigation 
of  the  origin  history,  and  progress  of  the  state 
debt.  I\ow  he  was  really  at  a  loss  to  see  the 
relevancy  of  this  matter  to  the  question  before 
them  ;  which  in  his  judgment  was  narrowed 
down  to  these  simple  enquiries — first  what  is 
the  state  indebtedness — secondly,  what  resour- 
ces has  the  slate  to  remove  that  indebtedness — 
and  thirdly,  how  shall  these  resources  be  most 
appropriately  and  economically  app'ied  ?  The 
amount  of  the  state  debt  had  been  stated  at  be- 
tween 22  and  23  millions  of  dollars,  on  which  we 
were  annuaily  paying  the  round  sum  of  one  and  a 
quarter  million  dollars  interest.  In  20  years,  we 
shall- pay  25  millions  of  dollars  as  interest  on 
that  debt — a  sum  which  would  be  sufficient  to 
complete  the  Genesee  Valley  and  Black  River 
canals,  enlarge  the  Erie  canal  and  build  the  Erie 
railroad  This  is  not  the  vision  of  an  idle 
dream — figures  wiil  demonstrate  it  beyond  the 
power  of  contradiction.  Can  gentlemen  sleep 
over  such  a  subject?  He  would  never  slumber 
a  night  over  such  a  debt,  if  he  could  avoid  it. 
He  would  apply  the  sponge  to  the  last  dollar 
at  the  earliest  possible  period.  It  was  not 
then  necessary  to  go  into  the  details  to  show 
the  origin,  history,  and  progress  of  that  debt  ; 
the  simple  question  is  how  shall  we  pay 
it?  That  was  the  purpose  to  which  they 
should  direct  their  attention.  He  was  aware 
that  gentleman  who  belonged  to  certaiin 
localities,  might  complain  that  they  suf- 
fer in  consequence  of  the  delay  in  the  com- 
pletion of  these  improvements,  but  he  would  ask 
those  gentlemen  if  there  were  not  other  localities 
which  had  equally  suffered?  He,  in  common 
with  all  the  friends  of  the  Erie  railroad,  knew 
that  it  was  to  suffer  under  the  influence  of  hope 
deferred  not  only  till  their  hearts  had  sickened,! 
but  till  their  spirits  had  failed,  and  they  had  a- 
bandoned  their  object  in  despair.  He  asked  them 
if  they  could  not  wait  until  this  debt  was  cancell- 
ed, and  the  resources  of  the  state  were  at  liber- 
ty to  accomplish  those  objects  without  embar- 
rassment?  He  had  always  felt  the  force  of  a  re- 
mark made  by  an  old  farmer  who  once  can.e  to 
pay  him  a  debt;  he  expressed  his  regret  that  the 
farmer  should  hav-e  put  himself  out  of  his  way 
to  call  for  that  purpose,  and  the  reply  was  that 
he  knew  of  no  belter  time  to  pay  than  when  he 
had  the  means.  Now  while  we  know  we  have 
the  means,  prudence  dictates  that  we  should 
Pay.  So  the  revenue  of  the  canal  should  be 
appropriated  to  the  liquidation  of  the  debt,  and 
the  improvements  desired  eould  be  realized  af- 
ter that  debt  had  been  liquidated)  if  the  a&tici.  | 


pations  of  gentlemen  that  the  canals  are  to  on 
increasing  in  re\enue,  should  be  realized.— 
Still  there  would  be  surplus  funds  to  carry  on 
the  works:  but  what  a  predicament  would  they 
be  in  if  the  plans  of  gentlemen  which  had  been 
urged  upon  them  were  found  to  be  based  on 
mistaken  calculations.  If  there  were  danger,  it 
should  be  looked  to  and  guarded  against.  They 
must  bear  in  mind  that  the  Erie  railroad  would 
be  soon  constructed,  and  that  would  draw  some 
commerce  from  our  canals.  [Mr.  Braytont 
said  it  would  not.  Mr.  Brundage  :  It  certainly 
will.  Mr.  Brayton  :  It  will  not.  Mr.  B run- 
dage  :  You  and  I  may  differ  on  this  subject,  but 
that  don't  prove  either  of  us  right.]  Then  again 
our  Boston  friends  will  construct  a  road  to  the  St. 
Lawrence,  and  the  question  was  whether  they 
would  not  obtain  their  produce  cheaper  by  that 
medium  than  by  the  Erie  canal?  If  so,  that  al- 
so would  draw  from  us  some  commerce.  It 
was  not  impossible  that  the  opening  of  the  ports 
of  England  may  divert  a  portiou  of  produce 
down  the  St.  Lawrence,  via  Quebec,  and  thus 
more  commerce  may  be  taken  from  us.  The 
gentleman  from  Chautauque  (Mr.  Marvin) 
also  oflered  to  his  mind  an  argument  for  a  pro- 
bable  dimunition  of  transportation  through  this 
canal.  That  gentleman  asserted  that  heavy  ar- 
ticles of  groceries,  sugars  and  molasses,  had 
been  carried  to  his  secuon  of  the  south  against 
the  stream,  and  with  90  miles  of  land  carriage, 
so  as  to  enable  them  to  undersell  the  New- York 
merchant.  If  that  were  so  now, what  would  be 
the  result  when  that  90  miles  of  land  carriage 
was  annihilated  or  transit  over  it  facilitated?  He 
could  readily  excuse  those  gentlemen  who  urged 
the  necessity  of  delaying  to  pay  the  debt  on  the 
ground  of  local  interest,  for  Pope  has  said  that 
**  self-interest  is  the  moving  principle  of  man"— 
and  the  Scotch  poet  has  said  that 

11  When  self  ihf  wiv'ring  balance  shakes, 

"  'Ti*  r  tre.y  right  adjusted  " 

If  he  was  correctly  informed,  at  the  commence- 
ment of  the  canal  policy,  the  state  was  in  pos- 
session  of  respectable   funds,    which    were  the 
common  property  of  all.     There  was  also  a  rev- 
enue  from   the  salt  duties  and  the  auction  tax, 
which  the  gentlemen  Irom  Herkimer  and  Chau- 
tauque seemed  to  think  were  local.     He  differed 
from   both    those   gentlemen,   and   he   was  not 
bound  to  follow  either  admiral,  general  or  sub- 
altern officer  when  their  positions  were  errone* 
ously  taken.    These  duties   fall  on  all,  and  the 
salt  springs  were  the  property  of  the  state,  and 
could  not  therefore  be  the  property  of  any  iso- 
lated   part  of  the   state.     These  resources,  be- 
longing to  the  whole  state,  had   been  absorbed 
in  the  construction  of  the  Erie  canal,  which  had 
doubled  the  value  of  property  along  the  line  of 
its  location,  while   other   sections   of  the  state 
were  not  only  not   benefitted,    but,  in  many  in» 
stances,  actually  injured  by  their  inability  to  com- 
pete with  this  favored  region.     So  long  as  these 
duties  were  adequate,  the  people  should  not  be 
required  to  submit  to  taxation.    He  had  the  less 
sympathy  with   some  gentlemen  on  account  of 
their  local   interests,   because  he   thought   the 
works  of  whose  completion  they  were  the  advo- 
cates were  unwisely  got  up,  and  only  concurred 
in  by  the  friends  of  the  Erie  canal  from  opposi- 
tion to  the  Erie  raikoad— from  a  sordid  jealoti 
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sy,  lest  it  might  detract  a  little  from  the  mo- 
nopoly  of  trade  and  travel  on  particular 
location.  But  expense  had  been  incurred, 
and  must  be  hopelessly  lost,  unless  those 
works  were  completed ;  he  was  willing 
therefore  to  complete  them,  if  ihey  only  paid 
the  interest  on  the  money  requisite  to  their  com. 
pletion  j  and  therefore  he  was  willing  to  vote 
for  the  plan  of  the  geniieman  from  Herkimer, 
[here  the  hammer  announced  the  expiration  oi 
his  time,  but  he  finished  his  sentence  thus,]  not 
in  a  spirit  of  concession,  but  of  dire  necessity. 

Mr.  MCOLL  moveJ  the  previous  question, 
on  the  first  section,  and  the  amendments  propo- 
sed thereto — saying  the  final  vote  must  be  taken 
in  three  hours  on  the  whole  article. 

Mr.  BASCOM  called  for  the  yeas  and  nays 
on  seconding  the  call,  and  there  were  ayes  51, 
noes  55. 

Mr.  VAN  SCHOONHOVEN  spoke  at  length 
in  favor  ot  the  plan  oi*  the  gentleman  from  Scho- 
harie. 

Mr.  CHAMBERLAIN  proceeded  to  notice 
the  professions  of  gentlemen  on  this  floor,  and 
contrasted  them  with  their  practice;  and  he  ap- 
pealed to  the  Convention  so  to  frame  the  article 
as  to  secure  as  much  unanimity  as  possible;  or 
they  would  fail  to  satisfy  the  people. 

Mr.  HARRIS  rose  to  seco  d  the  patriotic  ap- 
peal made  recently  by  the  gentleman  fromScho- 
harie,  (Mr.  Bouck)  to  unite,  and  not  decide  this 
question  by  a  party  vote.  Gentlemen  seemed  all 
to  argue  that  the  public  works  must  be  completed, 
and  yet  the  policy  advocated  by  some  was  the 
postponement  of  their  completion  to  an  indefinite- 
ly remote  period.  He  was  one  of  those  who  be- 
lieved that  sound  policy  required  the  speedy 
completion  of  those  works.  He  cculd  not  be- 
lieve that  there  was  the  slightest  foundation  for 
the  hypothesis  that  the  revenues  of  the  canals 
were  to  reach  their  culminating  point,  and  then 
decline,  as  had  been  imagined  by  the  gentleman 
from  Herkimer.  He  pointed  tothemigh  y  west 
whose  resources  were  likely  to  be  a  source  of 
wealth  for  all  time  to  come ;  and  spoke  of  the 
Erie  canal  as  the  fabled  river  Pactolus  whose 
sands  at  the  touch  of  Midas  were  turned  into 
gold  and  enriched  the  monarch  Croesus.  The 
proposition  of  the  gentleman  from  Schoharie, 
contemplated  the  payment  of  the  public  deht 
within  a  reasonable  time,  as  was  desired  by  all ; 
it  contemplated  providing  beyond  all  possible 
contingency  against  taxation — what  tnen  could 
be  the  possible  objection  to  that  plan?  It  was 
important  that  they  should  harmonize,  and  he 
hoped  they  would  harmonize  upon  that  propo- 
sition. 

Mr.  LOOMIS  and  Mr.  KIRKLAND  entered 
into  mutual  explanations,  and  the  debate  was 
continued  by  Mr.  STOW. 

Mr.  TILDEN  replied  to  Mr.  Stow.  He  con- 
curred mainly  with  that  gentlemen  as  to  the  in- 
expediency of  supporting  government  out  of  an 
unlimited  fund  der'ved  from  other  sources  than 
direct  taxation.  But  he  could  tell  that  gentle- 
man  and  others,  that  if  there  was  a  disposition 
to  place  the  entire  surplus  in  the  treasury,  there 
to  be  liable  to  be  used  for  current  expenses,  the 
result  was  owing  entirely  to  those  who  had  spent 
from  four  to  six  days  in  attacking  the  report  of 
the  standing  committee.    He  hoped  an  effor 


would  be  made  to  effect  a  fair  partition  by  which 
the  general  fund  would  be  indemnified  for  all 
its  advances  to  the  canals,  and  that  the  amount 
heyond  that  would  not  be  subjected  to  a  scram- 
ble  in  the  legislature.  But  if  nothing  should  he 
left  lor  the  canals,  as  some  predicted,  tlen  the 
result  would  be  realized  which  he  tried  to  con- 
vince them  would  be  the  result  of  their  own 
plans.  He  was  willing  to  m^ke  a  fair  provision 
for  the  support  of  government  without  taxation, 
and  for  the  public  works;  but  he  w\ts  not  wil- 
ling to  violate  the  solemn  agreement  «n.ler  which 
this  state  ha -I  borrowed  five  or  six  millions. 

Mr.  STETSON  asked  why  we  could  not  com- 
promise? He  said  that  under  the  proposition  of 
Mr.  Loomis  there  would  be  a  surplus  of  $550,- 
000  of  the  revenues  of  the  present  year — under 
that  of  Mr.  Bouck,  of  $625,000— making  only  a 
difference  of  $75,000.  Why  then  could  we  not 
compromise?  It  was,  he  said,  because  on  one 
side  there  was  a  disposition  to  re«ieem  the  pledge 
first  which  had  been  made  yesterday,  and  on  the 
other  to  adhere  to  the  promises  we  had  made  to 
others,  whose  money  we  had  •borrowed — be- 
cause, in  a  word,  those  opposed  to  the  plan  of 
the  standing  committee  and  of  Mr.  Loomis  were 
for  completing  the  public  works  first  and  pay- 
ing afterwards,  leaving  the  public  faith  to  take 
care  of  itself.  He  denied  that  he  and  those  who 
acted  with  him  were  opposed  to  a  reasonable 
extension  of  the  public  works.  They  desired 
first  to  do  justice  to  the  puhlic  creditor  and  then 
to  ourselves.  They  desire  to  live  up  to  the  spir- 
it of  the  act  of  1842,  whilst  those  on  the  other 
side,  in  the  spirit  of  the  new  impulse  policy, 
were  for  spending  and  going  on.  This  was  the 
reason  why  we  could  not  compiomise. 

Mr.  MARVIN  understood  the  gentleman  from 
New  York  to  advocate  specific  appropriations  of 
the  surplus,  instead  of  leaving  it  to  be  scrambled 
for  in  the  legislature — and  to  charge  that  all  the 
other  propositions,  that  of  Mr.  Stow  among 
the  rest,  contemplated  the  latter.  This  was  not 
true  of  Mr.  Bouck's  proposition,  nor  was  it 
true  of  Mr.  Stow's,  which  had  there  been  an 
opportunity  would  have  been  followed  up  by  a 
proposition  making  specific  appropriations  of 
the  surplus  to  the  enlargement  and  the  two  un- 
finished canals. 

Mr.  TILDEN  was  not  aware  of  that. 

Mr.  MARVIN  said  such  a  proposition  was  in 
fact  part  ot  Mr.  Stow's  amendment.  He  went 
on  to  say  that  if  he  spoke  with  warmth  yester- 
day in  reply  to  Mr.  Hoffman,  it  was  because 
that  gentleman  had  seen  fit  to  characterize  the 
proposition  he  had  brought  forward  as  repudi- 
ation, and  moral  perjury, — and  this  too  a  prop- 
osition which  proposed,  by  adequate  provision 
to  pay  off  every  debt  of  the  state  in  22^  years 
— and  the  only  material  difference  between  which 
and  the  proposition  of  Mr.  Loomis  was  that  the 
latter  proposed  to  give  no  money  for  some  years 
to  the  public  works  ;  when  under  tne  i'oimer, 
they  would  get  something  to  enlarge  the  canal 
and  enabled  to  earn  revenue.  As  to  there- 
marks  of  the  gentleman  from  Clinton,  that  all 
who  did  not  go  with  him,  were  violators  of  the 
public  faith,  and  that  was  the  reason  why  no 
compromise  would  be  made  with  them,  Mr.  M. 
said  he  did  not  know  whether  this  sort  of  de- 
*clamation  was  intended  for  effect  here,  or  out  ot 
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doors — but  if  he  supposed  that  any  of  these  128 
men  could  be  gulled  by  it,  or  that  the  people 
had  not  the  discernment  to  penetrate  and  repel 
it,  he  was  entirely  mistaken.  Mr.  M.  would 
not  reply  to  it  further  than  to  say  that  Mr. 
Stow's  proposition  pail  off  the  debt  as  rapidly 
as  Mr.  Hoffman's.  He  asked  the  gentleman 
from  Clinton,  if  he  and  the  friends  of  these  coun- 
ter propositions  would  go  this  $75,000  more, 
whether  he  would  pledge  the  surplus,  after  com- 
plying with  the  other  requisitions,  to  the  pros- 
ecution of  the  Erie  enlargement  and  the  unfin- 
ished works? 

Mr  STETSON  regarded  that  as  matter  of  le- 
gislation entirely.  He  did  not  come  here  to  make 
appropriations.  If  so,  he  should  have  felt 
called  upon  to  crowd  in  his  northern  canal — the 
Champlain. 

Mr.  MARVIN:— Would  the  gentleman  be 
willing  to  say  that  the  canal  that  earned  all  the 
money  should  have  the  preference  until  it  was 
completed? 

Mr.  STETSON  said  it  was  as  natural  that  it 
should  have  it  as  the  ox  that  trod  out  the  corn. 
The  legislature  would  take  care  of  that. 

Mr.  MARVIN  replied  that  we  were  putting 
the  law  of  '42  into  the  constitution.  Why  not 
leave  the  payment  of  the  debt  to  legislation  too? 
Mr.  M.  went  on  to  glance  at  this  question  of  en- 
largement in  its  broader  points  of  view,  as  ad- 
ding immensely  to  the  wealth  and  greatness  of 
the  state;  but  had  not  proceeded  far  when  his 
lime  expired, 

Mr.  BRUCE  followed  in  reply  to  Mr.  W. 
Taylor,  who,  he  said,  had  exhibited  n  t  a  little 
warmth  unJer  the  charge  that  he  was  ho>tile  to 
our  system  of  internal  improvements.  But  he 
asked  that  gentleman  to  point  to  the  provision 
in  the  proposit  on  he  advocated  that  made  the 
slightest  provision  for  the  prosecution  of  our 
canal  policy.  The  proposition  which  the  gen- 
tleman sustained  would  effectually  arrest  that 
policy.  That  of  Mr.  Hoffman  did  not  propose 
to  apply  a  dollar  to  the  enlargement.  On  the 
contrary,  that  gentleman  proposes  that  the  ca- 
nal might  be  improved  and  answer  all  purposes 
until  the  tolls  began  to  culminate.  Not  only  did 
that  gentleman  repudiate  the  enlargement,  but 
he  denounced  the  project  ot  the  Erie  canal  as  in- 
cestuous. He  called  on  Mr.  Taylor  to  come 
out  an  i  define  his  porition.  W  really  friendly 
to  the  canal  policy,  let  him  come  up  to  the  sup- 
port of  Mr.  Bouck's  proposition  which  secured 
something  for  internal  improvement.  The  gen- 
tleman from  Herkimer  (Mr.  Hoffman)  said  it 
was  perfect  nonsense  to  talk  about  the  faith  of 
the  state  being  pledged  in  1835  to  the  enlarge- 
ment. And  yet,  he  contended,  that  it  was 
pledged  hy  the  law  of  1842.  Mr.  B.  would  be 
glad  to  know  why  the  faith  of  the  state  was 
not  as  strongly  pledged  by  the  one  act  as  the 
other!  By  tne  proposition  of  Mr.  Bouck  we 
could  fulfil  them  both.  This  was  the  great  ques- 
tion, and  he  was  rejoiced  to  see  that  the  gentle- 
man from  Clinton,  who  was  the  first  man  to 
Bprins:  the  party  rattle  here — had  fount  himself 
in  the  position  of  the  prophets  of  Baal  when 
they  undertook  to  invoke  their  God.  The  gen- 
tleman had  invoked  the  spirit  of  party  and  had 
found  the  party  missing.  Mr.  B.  urged  tha 
the  great  state  of  New  York  was  able  to  go  on 


and  complete  the  works  which  she  ordained  in 
1835  should  be  completed — and  that  instead  oi 
paying  off  every  dollar  of  debt,  before  proceed- 
ing with  these  works,  would  being  doing  injus- 
tice to  ourselves,  to  the  state,  and  he  might  add 
to  posterity — for  they  would  have  the  benefit  of 
this  rich  legacy  that  we  should  leave  them,  and 
ousjht  to  pay  their  share  of  the  expense. 

Mr.  RHOADES  sent  up  the  lollo wing  addi- 
tional section  : — 

§  — .  The  legislature  shall  never  sell  or  dispose  of  the 
sa  t  springs  belonging  io  this  state  The  lands  contig- 
uous thereto  and  which  may  be  necessary  and  conve- 
nient, tor  the  u-e  ot  the  silt  springs,  may  be  sold  by 
authority  of  law  and  um'er  the  direction  of  the  com- 
missioners of  the  land  office,  lor  the  purpose  oi  invest- 
ing tne  moneys  arising  therefiom  in  other  lands  alike 
conveni  nt,  but  by  -uch  sa  e  and  pu  chase  the  aggre- 
gate quautity  of  these  lands  shall  uoi  be  diminished. 

Mr.  TILDEN  replied  briefly  to  Mr.  Marvin, 
when 

Mr.  RICHMOND  obtained  the  floor,  and  the 
Convention  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  RICHMOND  though  not  entirely  sat- 
isfied with  Mr.  Bouck's  amendment,  preferred 
it  infinitely  to  that  of  Mr.  Loomis,  which  left  the 
surplus  revenues  at  the  disposal  of  the  legisla- 
ture, to  be  plundered  by  the  sharks  that  always 
infest  the  legislature — and  this  too,  after  sad- 
dling  the  canals  with  all  the  debts  of  broken 
railroads,  and  every  other  debt  for  which  the 
stale  was  liable  —  the  Clinton  county  prison 
among  the  rest.  Under  the  proposition  of  Mr. 
Loomis,  the  public  works  would  not  be  com- 
pleted in  fifty  years — and  he  urged  that  if  it 
was  important  to  tie  up  the  legislature  to  the 
payment  of  the  debt,  it  was  equally  important 
to  control  them  in  making  appropriations  of  this 
surplus. 

Mr.  NICHOLAS  closed  the  debate,  in  sup- 
port of  Mr.  Bouck'?  proposition. 

Mr.  DANA  expressed  a  desire  to  move  an 
amendment  to  the  third  section. 

Mr.  STOW  said  he  should  renew  his  amend- 
ment at  the  proper  time. 

The  hour  of  4  having  arrived, 

Mr.  SHEPARD  called  for  the  vote  on  the 
first  section  of  Mr.  Hoffman's  proposition,  and 
the  question  recurred  on  Mr.  Loomis'  substitute 
as  follows  :  - 

§  1.  After  p tying  the  expenses  of  col'ec'ioni  superin- 
tendence and  ordinary  repairs,  there  shall  be  appropri- 
ated Mild  set  apart  out  ol  the  revenues  of  he  s<ate  ca- 
nals, in  each  year  commencing  on  the  first  day  of  June 
l»4(i,  the  sum  of  one  million  and  three  hundred  thou- 
sand dot  ars  until  -.he  first  diy  of  June,  1865,  and  from 
that  time  the  s-um  of  one  million  and  sevfn  hund'ed 
thousand  doiltrs  in  each  year,  as  a  sinking  fund  to  pay 
the  interest  and  red»em  the  principal  of  that  part  of 
the  st  «te  d'-bt  call  d  the  canal  debt,  as  it  existed  at  the 
time  aforesnid,  and  tnclud-ng  threw  hundred  thousand 
dollars,  then  to  be  borrowed,  un  il  the  same  s-hall  be 
wholly  paid;  and  the  principal  and  income  of  the  said 
sinking  fund  shall  be  sacredly  applied  to  that  purpose. 

The  question  first  recurring  on  Mr.  BouckTs 
amendment  to  reduce  the  first  named  sum  to 
$1,200,000, 

Mr.  BOUCK  said  a  desire  had  been  express- 
ed by  several  gentlemen  that  he  would  withdraw 
this  amendment,  in  order  to  pioduce  more  har- 
mony on  this  important  question.  He  now  rose 
to  do  so— and  withdrew  his  amendment 
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Mr.  LOOMIS*  amendment  was  then  adopted, 
•yes  87,  noes  26,  as  follows:— 

AYES— Me*sis  Allen,  Angel,  Baker,  Bergen,  Bouck, 
Bowdish,  Brayton,  brown,  Bruce,  Brundage,  Bull, 
Burr,  Cambreleng,  D.  l».  Campbell,  H.  Campbell,  jr  , 
ChatfieH,  Clark,  Clyde,  Conely,  Cook,  Cornell,  cud 
deback,  Dana,  Oaniorih,  Dubois,  Gebhard,  Graham, 
Greene,  Harrison,  Hoflinn,  Hotchkiss,  Hunt,  Hu  ter, 
A.  Huntington,  Hutchinson,  Hyde  Kemble,  Kennedy, 
Kernan,  Kingsley,  Kirn  land,  Loomis,  IViann,  McNei;, 
McNitt,  Maxwell,  Morris,  Muuro,  viurphy,  Nellis,  m. 
■Coll,  o'Conor,  Patterson,  » erk  ns  Porter.  Powers, 
President,  Khoades,  Richmond,  hiker,  Huggles,  Bus- 
sell,  St  John,  Stanford,  Sears,  >haw;  >he.doo,  Shep- 
ard,  Smith,  K  Spencer,  Manton,  Stephens,  Metson, 
Taft,  J  J  l\,yl<  r,  W.  Taylor,  Tilden,  fownsend,  Tui- 
hill,  Vache,  Van  S»hoonboven,  ward,  Waterbury, 
Whi  e,  Wood,  W.  B.  Wright,  Voungs— 87. 
%  NAYS— Messrs  Ayrauit,  F  F  Backus,  H.  Backus, 
Candee,  Chamberlain,  Crooker,  Dodd,  Dorlon,  Flan- 
ders, Forsyih,  Gardner,  Hawl  y,  tVJarvin,  Nieh  >las, 
Parish,  Peununan,  Salisbury,  Shaver,  W.  H.  Spencer, 
Stow,  fallmadge,  Warren,  Worden,  A.  Wright— 26. 

The  section  as  amended,  (see  above)  was 
then  adopted,  ayes  87,  noes  28. 

Mr.  PATTERSON  suggested  an  amend, 
ment  as  necessary r-that  is  to  insert  the  word 
"first"  between  "time"  and  "aforesaid,"  which 
was  agreed  to. 

So  that  part  of  the  section  reads  "as  it  existed 
at  the  time  first  aforesaid." 

The  question  then  recurred  on  Mr.  Loomis' 
proposilion  to  strike  out  sections  two  and  three 
of  Mr.  Hoffman's  article,  and  the  first  six  lines 
of  Mr.  H's  fourth  section,  and  insert  the  follow- 
ing as  a  second  section: — 

$  2  After  complying  with  the  provisions  of  the  first 
section  ot  this  ai tide,  there  shall  be  appropriated  and 
set  apart  out  ol  the  surplus  revenues  of  the  state  ca- 
nals, in  each  year,  commencing  on  the  first  d»v  of 
June,  1946,  the  sum  of  three  hundred  ami  fi'ty  thou- 
sand dollars,  until  the  time  when  a  sufficient  sum 
shnll  have  been  appropriated  and  set  apa- 1,  tinder  the 
said  first  section,  to  pay  the  in  ere?t  and  extinguish 
the  eutire  principal  of  the  can>il  d«?bt;  and  after  that 
period,  then  the  sum  of  one  million  and  five  hundred 
thousand  dollars  in  each  y^ar,  as  a  linking  fund,  to 
pay  the  interest  and  redeem  the  princ  pal  ot  that  part 
of  the  state  debt  called  the  General  Fund  debt— inclu- 
ding *  be  debt  lor  loans  of  the  btnte  credit  to  railroad 
companies  which  have  tailed  to  pay  tie  interest  there- 
on, and  also  the  contingent  debt  on  st  te  stocks  loaned 
to  incorporated  companies  vviiich  have  hitherto  paid 
the  in  erest  thereon  whenever  and  as  far  s  any  part 
thereof  may  become  a  charge  on  the  Treasury  or  Gen- 
eral Fund— until  the  snme  shall  be  wholly  paid;  and 
the  principal  and  income  of  the  said  la»t  mentioned 
sinking  fut.d  shall  be  sacredly  applied  to  the  purpose 
aforesaid;  and  if  the  paymen  of  any  part  of  the  said 
sinking  fund  shnll  at  any  time  be  deferred,  by  reason 
Of  the  priority  recognized  in  the  first  section  of  this 
article,  Use  sum  so  deferred,  with  quarterly  interest 
thereon,  at  the  then  »  urrent  r«te,  shall  be  paid  to  the 
last  mentioned  sinking  fund,  as  soon  as  the  sum  so  de- 
ferred shpll  be  received  into  the  Treasury. 

The  same  was  adopted  by  the  following  vo'e: 
AYES— Messrs.  Allen,  Angel,  Archer,  Hergen.Bouck, 
Bowdish,  Brown,  Hruce,  Brundagt,  Bull,  Burr,  Cam- 
breleng.B.  D.l  ampbell.R  Campbell,jr  .('hatfield.Cl^ik, 
Clyde,  Conely,  <  ook,  Cornell,  Cud  eback,  lana,  Dan- 
forth,  Dubois,  Gardner,  Gebtnr'1,  Graham,  Greene, 
Harris,  Harrison,  Hoffman,  Hotchkiss,  Hnut,  Hunter, 
A.  Huntington,  Hutchinson,  Hyde,  Kemble,  Kennedy, 
Kernan,  Kingsley,  Loomis,  Mann,  McNeil,  McNitt, 
Maxwe'l,  Morris,  Munro,  Murphy,  Nel  is,  Nicoll,  O'. 
Conor,  Patte^on,  Perkins,  Porur,  Powers,  President, 
Rhoades,  Richmond,  Kiker,  Kuggies,  RusseP,  St.John, 
Sanford,*eais,^lnw,  Sheldon, fhepard,  Smith,  K  Spen- 
cer,  >tanton,  Stephens*  Stetson,  Swackhamer,  Taft,  J  J. 
Taylor.  W  Taylor,  litden,  Townsend,  Tuthill, Vache. 
Van  Sehoonhoven,  Ward,  Waterbury,  White,  Wood, 
W.  B.  Wright,  Young«~89  '  '  ' 

NOKS-  Messrs.  F  F.  Backus.  H.  Backus,  Pascoro, 
Brayton,  Candee,  Crooker,  Dodd,  Flaaders,  }&&& 


Kirkland,  Marvin,  Nicholas,  Parish,  Fenniman,  Salis- 
bury, Shaver,  vv.  H.  Spencer,  Slow, Strong, Tallmadge, 
Warren,  Worden- 32. 

Mr.  CHATFIELD  moved  to  substitute  for 
the  last  line  the  following — "  it  can  be  done  con- 
sistently with  the  just  rights  of  the  creditors 
holding  the  said  canal  debt." 

Mr.  WORDEN  asked  if  this  could  be  offered 
at  this  time? 

The  PRESIDENT  replied  in  the  affirmative. 

Mr.  WORDEN  said  it  seemed  to  imply  that 
we  had  authorized  something  to  be  done  that 
would  conflict  with  the  just  rights  of  creditors. 

Mr.  CHATFIELD  thought  that  could  not  be 
the  effect. 

Mr.  WORDEN  asked  if  the  gentlemen  desir- 
ed to  leave  a  question  open  here,  whether  this 
appropriation  of  the  canal  revenues  was  a  vio- 
lation of  the  pledges  under  which  the  money 
was  borrowed  ? 

Mr.  CHATFILD'S  object  was  to  protect 
the<e  pledges. 

The  amendment  was  adopted,  51  to  38. 

The  section  as  amended,  was  then  adopted, 
ayes  93,  noes  27. 

The  next  question,  was  upon  the  following  3d 
section  of  Mr.  LOOMIS  amendment : — 

§  3.  The  surplus  revenues  of  the  canals,  after  com- 
plying with  the  provisions  of  the  two  last  precediug 
sections  snail  be  appropri  led,  at  the  « iscretiou  oi  the 
legislature,  to  detray  the  oidiuary  expensts  ».f  gov- 
ernment, and  for  other  purpos  s;  but  no  law  shall  be 
I  assed  appropriating  or  pledging  lor  the  construction 
or  improvement  ot  any  canal  or  railroad,  any  part  of 
such  revenues,  beyoud  those  of  the  year  current,  at 
the  time  ot  passiug  such  aw 

Mr.  BOUCK  offered  the  following  substitute 
for  the  proposition  of  Mr.  Loomis  . — 

The  sum  of  $172,000  shall  be  annbally  applied  top»y, 
any  deficit  whicii  may  occur  in  the  revenu  oi  the  gen- 
eral fund  to  meet  the  expense.-  of  th«  government;  the 
rein-under  ol  the  can  I  revenue  sImII  be  approp-  taxed 
to  the  enlargement  of  the  Erie  caaaL,jrnd  the  coinjle- 
tiou  of  the  Genesee  Yauey  and  Black  Uiver  canals  un- 
til tne  sume  are  coujp.eied.  A  ter  he  i  ayment  of  the 
public  debt,  $672,000  shall  be  annually  appropriated 
from  the  canal  re  unu-es  to  the  general  luud,  to  meet 
the  expenses  of  the  government. 

Before  taking  the  question  on  this,  Mr.  PAT- 
TERSON moved  to  amend  the  section  of  Mr 
Loomis,  by  striking  out  all  after  the  word  "gov. 
ernment,"  in  the  4th  line,  and  insert,  "  ana  for 
the  completion  of  the  enlargement  of  the  Erie 
canal,  and  of  the  Genesee  Valley  and  Black 
River  canals." 

Mr.  STRONG  enquired  if  this  was  debatea 
ble  ? 

The  PRESIDENT  replied  in  the  negative. 

Mr.  STRONG  appealed  from  this  decision, 
and  called  for  the  reading  of  the  resolution  of 
this  moving.  [It  having  been  readj  Mr.  S.  said 
he  supposed  the  appeal  was  debateable. 

The  PRESIDENT:— No  sir. 

Mr.  STRONG:— Yes  sir— now  sir. 

The  PRESIDENT  interposed.  The  appeal 
was  not  debateable. 

Mr.  STRONG  said  this  was  the  first  time  he 
ever  heard  a  presiding  officer  decide  that  an  ap- 
peal from  his  decision  was  not  debateable.  He 
asked  if  the  Chair  adhered  to  that  iecision  ? 

The  PRESIDENT  did,  under  the  resolution 
adopted  this  morning 

Mr.  STRONG  said  there  was  not  a  word  in 
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it  about  debate — only  that  we  should  proceed  to 
vote. 

The  PRESIDENT  construed  the  resolution  to 
mean  that  the  Convention  should  proceed  to  vote 
without  debate. 

Mr.  STRONG  :  That  is  a  forced  construction. 

The  PRESIDENT  announced  the  question  to 
be  on  Mr.  Strong's  appeal. 

Mr.  STROIVG  desired  to  take  another  appeal 
from  the  decision  that  an  appeal  was  not  debate 
able. 

Mr.  STETSON  :  You  can't  pile  appeal  upon 
appeal. 

Mr.  STRONG,-  You  can  lay  us  down  by 
force — 

Mr.  SWACKHAMER  called  to  order. 

Mr.  STRONG:  (to  Mr.  S.)  What  are  you 
bellowing  order  lor? 

The  PRESIDENT  put  the  question,  and  the 
decision  of  the  Chair  was  sustained. 

Mr.  PATTERSON  enquired  whether  his  a- 
mendment  would  be  in  order,  if  Mr.  Bouck's 
should  be  lost? 

The  PRESIDENT  replied  affirmatively. 

Mr.  PATTERSON  then  waived  his  amend- 
merit  for  the  present. 

Mr.  NICOLL  moved  to  amend  the  origsnal 
section  by  adding  the  following  in  relation  to  the 
disposition  of  the  surplus  proceeds  : — 

"  At  least  two  thirds  in  each  fiscal  year  shall  be  ap- 
propriated to  ihe  improvement  of  the  Erie  canal  in 
such  mnitner  as  shah  be  <  ir«  ct«»u  by  law,  until  such 
surplusses  in  the  aggregate  shall  amount  to  at  lea?t 

doll-rs,  and  the  residue  of  such  surplus  moneys 

shall  be  appropriated  to  efray  ihe  ordinary  expenses 
of  government,  and  for  other  puposes,"  &c. 

Mr.  NICOLL  moved  to  fill  the  blank  with 
$3,500,000. 

Mr.  C HATFIELD  with  $2,000,000. 

Mr.  O'CONOR  with  $5  000,000. 

Mr.  RUSSELL  with  $2,000,000. 

Mr.  WHITE  with  $6,000,000. 

Mr.  VAN  SCHOONHOVEN  with $3,000,000. 

Mr.  WORDEN  asked  if  we  were  to  have  new 
propositions  sprung  upon  us,  changing  the  whole 
structure  of  this  article,  and  to  be  compelled  to 
vote  on  them  without  even  an  explanation? 

Mr.  LOOMIS  supposed  the  rule  cut  off  all  a- 
mendments  except  those  pending  at  the  lime. 

The  PRESIDENT  replied  that  the  resolution 
under  which  we  were  acting,  expressly  permit- 
ted such  propositions. 

The  question  was  taken  respectively  on  the 
largest  sums. 

Mr.  WHITE'S  amendment  was  rejected  :  ayes 
27,  noes  83. 

Mr.  NICOLL  here  said  he  would  make  a 
slight  alteration— changing  the  word  "  surplus- 
es"  to  "appropriations." 

Mr.  BASCOM  remarked  that  that  was  a  very 
material  alteration.  He  now  moved  to  fill  the 
blank  with  twelve  millions.     Lost. 

Mr.  CHAMBERLAIN  here  called  foi  the 
reading  of  the  resolution  of  this  morning — in- 
sisting  that  these  new  propositions  were  all  out 
of  order. 

The  PRESIDENT  (the  resolution  having 
been  lead  again)  adhered  to  his  decision. 

Mr.  CHAMBERLAIN  then  had  only  to  say 
that  he  hoped  the  Convention  would  vote  down 
every  amendment  that  had  not  been  discussed. 
[Lcud  cries  of  "  order. "] 


Mr.  O'Conor's  motion  to  fill  the  blank  wai 
negatived  :  ayes  32.  noes  73. 

Mr.  Nicoll's  motion  was  negatived  :  ayes  32, 
noes  73. 

Mr.  VAN  SCHOONHOVEN  withdrew  his 
motion,  and  Mr.  WATERBTJRY  renewed  it. 
The  same  was  negatived  ;  ayes  44,  noes  70. 

Mr,  CHAMBERLAIN  moved  to  lay  the 
amendment  on  the  table. 

Mr.  W.  TAYLOR  insisted  that  this  would 
carry  the  section  along  with  it,  if  not  the  entire 
article. 

The  PRESIDENT  decided  otherwise. 

Mr.  NICOLLS'  amendment  was  laid  on  the 
table,  ayes  70,  noes  47. 

Mr.  PATTERSON  now  renewed  his  amend- 
ment.    [See  above.] 

Mr.  CHATFIELD  called  for  a  division  of  the 
question,  so  as  to  take  it  upon  each  canal  sepa- 
rately. 

The  PRESIDENT  said  it  could  not  be  divi- 
ded. 

Mr.  KIRKLAND  moved  to  lay  the  amend- 
ment on  the  table.     Lost,  ayes  39,  noes  72. 

Mr.  CHATFIELD  again  moved  a  division  of 
the  question. 

The  PRESIDENT  again  decided  against  Mr. 

CHATFIELD. 

Mr.  PATTERSON  said  at  the  urgent  request 
of  the  gentleman  from  Schoharie  and  others, 
and  to  relieve  the  Chair  of  ail  embarrassment, 
he  would  again  waive  his  amendment. 

Mr.  BROWN:  I  renew  it,  leaving  out  all  that 
relates  to  the  Black  River  and  Genesee  Valley 
canals,  and  leaving  out  the  word  "  ordinary," 
before  "  expenses." 

Mr.  RICHMOND  hoped  that  would  be  voted 
down. 

Mr.  R.  CAMPBELL  moved  to  adjourn.  Lost, 
47  to  62. 

Mr.  BROWN  here  varied  his  amendment  so 
that  it  should  read  as  follows: 

"  Shall  be  appointed  at  the  discretion  of  the  legisla- 
ture <o  defray  tne  expenses  of  ihe  government  and  lor 
the  improvement  of  the  Erie  canal,  dec." 

Mr.  ST.  JOHN  moved  to  adjourn.  Lost,  40 
to  65. 

Mr.  CHAMBERLAIN  moved  to  lay  the  a- 
mendment  on  the  table. 

Mr.  CHATFIELD  called  for  the  ayes  and 
noes,  and 

Mr.  CHAMBERLAIN  withdrew  his  motion. 

Mr.  FORSYTH  renewed  it— and 

The  amendment  of  Mr.  Brown  was  laid  on 
the  table— ayes  68,  noes  45. 

Mr.  BOUCK  now  demanded  the  previous 
question  on  his  amendment,  [see  above,]  and 
there  was  a  second,  &c. 

Mr.  CHATFIELD  called  for  the  reading  of 
it — saying  that  it  seemed  to  contemplate  the  en- 
largement of  the  Genesee  Valley  and  Black 
River  canals. 

The  amendment  having  been  read, 

Mr.  RUSSELL  stated  some  objection  to  its 
phraseology,  and 

Mr.  BOUCK  replied  that  he  thought  it  suffi- 
ciently explicit. 

Mr.  NICOLL  asked  if  there  was  any  thing 
in  it  in  regard  to  pledging  the  revenues  beyond 
the  current  year? 
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Mr.  WORDEN  replied  that  that  was  the  very 
thins:  that  should  not  be  in  it. 

The  question  was  then  taken  on  Mr.  Bouck's 
amendment,  and  it  was  negatived — ayes  54, 
noes  60,  as  follows : — 

AYES— Messrs  Angel,  Archer,  Ayrault,  F.  F.  Back- 
us, H.  backus,  Baker,  Base  m,  Bouck,  Brayton,  Bruce, 
Bull,  O  D  Campbell,  *  andee,  Chamberlain,  Crooker, 
Dana,  D«»dd,  Dorlon,  Forsyth,  Gardner,  Gebtiard,  Har- 
ris, Harrison,  Hawley?  Hotchkiss  E.  Huntington, Hyde, 
Ki»k1and,  Mann,  Me  itt,  Marvin,  Maxwell,  murphy, 
Nicholas,  Parish,  Patterson,  Penniman,  Ptrkins, 
Khoades,  Richmond,  Salisbury,  Shaver,  Smith,  K. 
Spencer,  W.  H.  Spencer,  Stanton,  Stow,  strong,  Tall- 
madpe,  Van  ?  choouhoven,  Warren,  White,  Worden,A. 
Wright— 54. 

NOES— Messrs.  Allen,  Bergen,  Bowdish,  Brown, 
Brun  age,  Burr,  Cambreleitg,  R  Campbell,  jr., 
Chuheld,  Clark,  Ciyde,  Conely,  Cook,  Cornell, 
Cuddeback,  Dauforh,  Dubois,  Flanders,  G<a- 
hatn,  Greene,.  Huffman  Hun.  Ht.nter,  A.  Huntington, 
Hutchinson,  Kennedy,  Ringsley,  Loomis,  McN<«U,  Mor- 
ris, vionro,  Nellis,  Mcoll,  O'Conor,  Porter,  Power*, 
P  esident,  Hiker,  Kugples,  St.  John,  ran  Turd,  Sears, 
Sha\v,  Sheldon,  Shepard,  Stephens,  Stetson,  Swack- 
hamer  iafr,  J.  J.  Taylor,  W.  Taylor,  Tilden,  Town- 
send,  Tut  hill,  Vache,  Ward,  Waterbury,  Wood,  W.  B. 
Wright,  Youugs-60. 

Mr.  RUSSELL  when  his  name  was  called, 
declined  to  vote,  as  he  could  not  explain. 

Mr.  ANGEL  gave  notice  of  a  motion  to  re- 
consider. 


Mr.  LOOMIS  moved  the  previous  question 
on  his  section. 

Mr.  CROOKER  moved  to  adjourn.  Lost,  49 
to  64. 

The  previous  question  was  then  seconded, 
and  the  3d  section  offered  by  Mr.  LOOMIS  (tee 
above)  was  rejected  as  follows  : — 

AYES— Messrs.  A  len,  Bergen,  Bowdish,  Brown, 
Brundnge.  Cambreleng,  R.  Campbell,  jr.  Chain*  In. 
Clyde,  Conely,  Cuddeback,  Daniorth,  Dubois,  Flan- 
ders, Greene,  Hoffman,  Hunt,  Hunter,  a.  HuntitiHou, 
Hutchinson,  Kemble,  Kenndy,  Kingsley,  I  oomis,  Mc- 
Neil, Munro,  Murphy,  i\ellis,  Nicoll,  Powers,  Prnsi 
d»  nt,  Riker,  Rupgles,  St  John,  sanlord,  .-ears  Shaw, 
Sheldon,  ?-hepard,  Stephens,  Stetson,  Swackhamer, 
Taft,  J  J.  Taylor,  W.  laylor,  Tilden,  Townsend,  Tut- 
hill,  Vache,  Ward.  Waterbury,  Wood,  Youngs-  63. 

NOKS— Messrs  Angel,  Archer,  Ayrault,  K  F  Back- 
us, H.  Backus,  Baker,  Bascom,  Bouck,  I  rayton.  Bruce, 
Bull,  Burr,D  D  Campbell,  C  ndee,  Chamberlain, 
Cook,  Crooker,  Dana,  IK  dd,  Ooron, Forsyth,  Gardner, 
Gebhard,  Graham.  Harris,  Harrison,  I  awley,  Hotih- 
kis>,  E.  Huntington,  Hyde,  Kukland,  Mann,  McNitt, 
Marvin,  Maxwell,  Moiris,  Nicholas,  <>;L'o  nor,  Par 
ish,  Patterson,  Penn  man,  Perkins,  Porer,  Khoades, 
Kichmond,  Russell,  Salisbury,  >h-tver, Smith,  K  ."*pen- 
cer,  W  H.  Spencer,  Stanton,  *  tow,  Strong,  Tallmadee, 
Vau  schooniioven,  Warren,  White,  Worden,  A  Wright, 
Vv.  B.  Wright-61. 

Mr.  C HATFIELD  moved  to  reconsider. 
Mr.  KIRKLAND  moved   to   adjourn.     Car- 
ried, 75  to  35. 
Adj.  to  8£  o'clock  to-morrow  morning. 


TUESDAY,  SEPTEMBER  22. 


grayer  t>y  the  Rev.  Mr.  Wilkins. 
THE  LEGISLATURE. 

Mr.  STETSON  made  the  following  report 
from  committee  number  two,  on  the  powers  and 
duties  of  the  legislature. 

ARTICLE . 

§  1.  A  majority  of  each  house  shall  constitute  a  quo- 
rum to  do  business,  but  a  smallt-r  number  may  adjourn 
from  time  to  lime,  and  compel  the  at  endance  of  ab- 
sent members  in  such  manner  and  under  such  penalties 
as  each  house  may  p  ovide. 

§  i  Kach  house  shall  determine  the  rules  of  its  own 
proceedings,  and  be  the  judge  of  the  elections,  returns 
and  qualifications  of  its  own  members;  shall  choose 
its  own  officers;  and  the  senate  shall  choose  a  tempo- 
rary president  when  the  lieutenant-governor  shall  not 
attend  a-  president  or  shall  act  as  governor 

$  .?  Each  house  shall  ktep  a  journal  of  its  own  pro- 
ceedings, and  publish  the  sau  e,  except  such  pms  as 
may  •  equire  secrecy.  The  doors  of  each  house  shul 
be  k*»pt  open,  except  when  the  public  welfare  shall  re- 
quire secrecy  Neither  house  shall,  without  the  con- 
sent of  the  o  her,  adjourn  for  more  two  d-ijs,  and  tach 
house  shall  sit  upon  i>s  own  adjournment. 

$  4  E*ch  house  shall  retain  the  power  to  punish  its 
members  for  di*or<'erly  behavior,  and,  with  the  concur- 
rence of  two-thirds,  to  expel  a  member,  but  a  member 
shall  not  be  expelled  a  second  time  for  the  same 
offence 

$  6  For  any  fpeech  or  debate  in  either  house  of  the 
Legislature,  the  members  shall  not  be  questioned  in 
any  other  place. 

$  *»  Any  bill  may  originate  in  either  house  of  the  le- 
gislature; and  al<  bills  passed  by  one  house  may  be 
mmend<  d  by  the  oih'  r 

§  7,  the  enacting  clause  of  all  bills  shall  re,  "  The 
people  of  the  state  of  New- York,  represented  in  senate 
and  assembly,  do  enact  as  follows ;"  and  no  law  shall 
beenac  ed  except  by  bills 

§8  All  bil  s  and  joint  resolutions  shall  be  read  at 
least  three  times  m  each  house,  before  the  final  passage 
thereof  and  no  bill  or  joint  resolution  shall  pabs  un- 
less two-thirds  of  all  the  members  of  eacfe  body  be  per* 


sonally  present  during  tnelast  reading  and  on  tlie  final 
passage  ;  and  the  question  upon  the  final  passage  shall 
be  taken  in  mediately  upon  the  last  r<  adinc.  '1  he  ayes 
and  nays  of  the  members  voting  on  such  final  passage 
shall  b-  entered  on  the  journal. 

$  9.  No  private  or  local  bill,  which  may  be  passed  by 
the  legislature,  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title 

§  i0  Every  hill  for  local  or  priva.e  purposes  passed 
by  the  legislature  after  the  first  sixty  days  of  itsanuual 
session  shall  be  void,  except  when  the  matter  of  the  act 
has  arisen  during  the  same  session 

$  il.  No  bill  that  shall  have  passed  one  hous*  shall 
be  sent  for  concurrence  to  the  other  on  either  ol  the 
three  last  d*ys  of  the  session,  wuhout  the  assent  of 
two-thirds  of  each  house,  to  be  expressed  by  joL.t  reso- 
lution upon  each  bill  separately 

$  \i.  No  bill  shall  be  presented  «o  the  governor  for 
his  signature  withiu  the  last  iwinty-fbur  hours  oi  a 
session  of  the  legislature. 

$  »3.  Provision  shall  be  made  by  law  for  bringing 
suits  against  the  stale  in  He  courts  thereof,  and  lor 
regulating  their  jurisdiction  and  proceedings  in  such 
suits. 

$  14.  No  exemption  from  taxation  shall  be  allowed  in 
favor  of  a  y  corporation  or  co  porations  for  gain  or 
profit,  which  is  not  also  extended  to  natural  per  ons; 
and  all  such  exemptions  sh  II  be  a>  cording  to  general 
rule  ap;>licab'e  alike  to  natural  persons  and  to  bodies 
politic  lor  gain  or  profit. 

By  order  o'  the  committee. 

LEMUkL  STKT>ON,  Chairman. 

Mr.  ST.  JOHN  made  a  minority  report  from 
the  same  committee,  as  follows: 

6  —  No  law  shall  be  passed  fixing  the  legal  rate  of 
int*  rest  beyond  the  sum  of  six  do  lars  for  one  hundred 
dol  ars  for  one  year,  or  in  that  proportion  tor  a  longer 
or  shorter  term. 

They  were  ordered  to  be  printed. 
LIMITATION  OF  DEBATES. 

Resolved,  That  hereafter  debates  m  committee  of 
the  whole  and  in  Convention  be  limited  to  fifteen  mi- 
autes  to  each  speech. 
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Mr.  PERKINS  moved  to  amend  by  striking 
out  fifteen  and  inserting  thirty. 
Mr.  VANSCHOONHOVEN:  Oh  make  it  fire. 
Mr.  KENNEDY:  What  will  you  do  then? 
Mr.  CAMBliELENG  should  vote  for  the  re- 
solution,  but  he  couiJ  hardly  dipcuss  the  subject 
of    banks   and   currency   in  fifteen   minutes. — 
["We'll  give  you  longer  time."] 
Mr.  NICOLL  opposed  the  resolution. 

Mr.  W.  TAYLOR  desired  to  modify  his  re- 
solution  so  as  to  except  chairmen  of  committees. 
['•Oh  no,  ro."J 

Mr.  NICOLL  moved  to  lay  the  resolution  on 
the  table;  but  withdrew   it  at  the  solicitation  of 

Mr.  MURPHY  who  said  there  were  some  ve- 
ry important  subjects  to  be  discussed  on  one  or 
more  of  which  he  should  want  more  than  fif- 
teen minutes.  The  utmost  latitude  had  hereto- 
fore been  allowed,  and  he  hoped  now  they  should 
not  ihus  be  restricted. 

Mr.  MORRIS  hoped  the  resolution  would  not 
be  ad<»ptel.  It  was  quite  certain  that  the  Con- 
vention could  not  do  all  its  business;  it  should 
therefore  not  do  what  it  did  imperfectly.  He 
admitted  that  some  of  us  talked  too  much — some 
merely  repeated  the  ideas  of  others — but  he 
would  rather  submit  to  these  evils  than  to  others 
that  would  be  proluced  by  such  a  rule. 

Mr.  RUSSELL  called  for  the  yeas  and  nays 
on  the  motion,  (which  was  renewed)  to  lay  on 
the  table,  and  ihere  were  yeas  25,  nays  77. 

Mr.  RUSSELL  moved  the  previous  question 
on  the  resolution  and  there  was  a  second,  &c. 

Mr.  Perkins'  motion  to  strike  out  J5  and  in- 
sert 30,  was  negatived,  41  to  61.  A  motion  to 
strike  out  15  and  insert  20  was  also  negatived, 
35  to  66. 

Messrs.  NICOLL  and  STOW  called  for  the 
yeas  and  nays  on  the  resolution,  and  there  were 
yeas  73  nays  39. 

So  the  amendment,  restricting  each  member 
to  15  minutes,  was  adop'ed. 

EVK\l\GSK.SSIONS. 

Mr.  NICOLL  offered  a  resolution  to  devote 
the  evening  sessions  to  the  report  on  rights  and 
privileges,  and  next  to  education  and  common 
schools. 

Mr.  F.  F.  BACKUS  (Mr.  Nicoll  withdraw- 
ing for  that  purpose)  offered  a  resolution  to  ex- 
tend the  afternoon  session  to  half  past  7  instead 
of  holding  evening  sessions. 

Mr.  RUSSELL  opposed  it  on  the  ground  that 
many  gentleman  could  not  go  so  long  without 
their  tea. 

Mr.  NICOLL  said  the  extension  of  the  after- 
noon sessions  would  not  give  them  so  many 
hours  as  they  should  gain  by  holding  an  even- 
ing session. 

Mr.  RICHMOND  thought  they  should  do 
more  business  by  continuing  the  afternoon  ses- 
sion than  if  they  went  home  and  returned 

Mr.  CAMBRELENG  had  had  some  experi- 
ence in  evening  sessions  and  he  never  knew  any 
good  to  come  from  them. 

Mr.  BURR  hoped  the  resolution  would  be  a* 
dopted. 

Messrs.  PERKINS  and  NICOLL  having 
made  some  remarks, 

Mr.  SWACKHAMER  moved  to  amend  so  as 
to  provide  that  the  evening  sessions  should  be 
fixed  for  this  week.    Lost. 


Mr.  Backus'  resolution  was  then  adopted. 

ELECTIVE  FRANCHISE. 

Mr,  BRUCE  called  for  the  consideration  of 
his  resolution,  laid  on  the  table  on  Friday,  to 
make  the  report  on  the  Elective  Franchise  suc- 
ceed the  report  of  committee  No.  3. 

Mr.  TO  WNSEND  called  for  the  yeas  and  nays 
on  the  question  of  consideration,  and  there  were 
yeas  47,  nays  69. 

Mr.  MORRIS  obtained  permission  to  present 
a  memorial  of  Robert  Owen  to  the  Convention. 

The  reading  was  called  for. 

Mr.  WORDEN  thought  their  time  was  too 
precious  to  be  consumed  by  the  reading  of  such 
memorials.     Cries  of  ("  read.") 

The  Secretary  commenced  and  was  reading 
preliminary  matter  in  which  the  memorialist  set 
forth  his  interest  in  the  proceedings  of  the  Con- 
vention, and  that  he  had  hastened  across  the 
Atlantic  to  »ive  his  views  to  the  Convention. 

Mr.  LOOMIS  moved  that  the  reading  be  dis- 
pensed with.     Carried. 

Mr.  SWACKHAMER  moved  to  print.    Lost. 

It  was  laid  on  the  table. 

CANALS,  FINANCES,  &c. 
Mr.  RUSSELL  offered  a  resolution  of  instruc- 
tion to  the  committee  on  finance,  as   follows  : 

Resolved,  That  he  commit  ee  on  finance  be  instruct- 
ed to  report  forthwith  the  following  as  section  3  ot  the 
first  article  reported  by  the  comir.ittee  :— 
$  3.  After  complying  with  the  provisions  of  the  two  last 
preeeeding  sections,  the  surplus  revenues  of  the  ca- 
nals, until  1st  June  1856,  snail  be  appropriated  as  fol- 
lows :  The  sum  of  $*<Q,00U  annually  to  defray  the  or- 
dinary expenses  of  government,  and  the  remainder  to 
the  improvement  or  compl-  tion  otthe  camls,  and  af- 
ter the  time  mentioned  in  this  section,  to  such  purpo- 
ses as  the  legislature  may  direct. 

Mr.  MURPHY  moved  the  previous  question. 

Mr.  WHITE  desired  to  move  an  amendment. 

Mr.  MURPHY  withdrew  his  motion. 

Mr.  WHITE  offered  his  amendment  as  fol- 
lows, and  renewed  the  motion  for  the  previous 
question: — 

After  paying  the  said  expenses  of  superintendence 
and  repairs  of  the  said  canals  and  the  sums  appropria- 
led  by  the  1st  and  2d  sections  of  this  article,  there  shall 
be  paid  out  of  the  surplus  revenues  ot  the  eaua's  to 
the  tre  sury  ot  the  state,  on  or  before  the  3  'th  Sept  in 
each  year,  for  the  use  and  benefit  of  the  general  lund. 
such  sum,  no  exceeding  $2Oj,00Oas  may  be  required 
to  detr  «y  the  necessary  i  xpenses  of  the  state :  and  the 
remainder  of  the  revenues  of  the  said  canals  shall  in 
eac  h  fiscal  year  be  apprupr  ated  in  such  manner  a«  the 
legislature  shall  direct,  to  the  completion  of  the  Erie 
c  nal  enlargement,  and  the  Genessee  Valley  and  Black 
Kiver  can  «ls,  un'il  the  said  canaU  and  improvements 
shall  be  completed. 

Mr.  TILDEN  raised  a  question  of  order. 
The  gentleman  from  New  York  (Mr.  White) 
could  not  move  an  amendment  and  the  previous 
question  at  the  same  time,  before  the  question 
on  the  amendment  was  stated. 

The  PRESIDENT  said  the  gentleman  from 
Kins^s  withdrew  his  motion  to  allow  the  gen- 
tleman from  New  York  to  make  his,  and  the/e- 
fore  the  motion  was  in  order. 

The  previous  question  was  seconded — 46  to 
44. 

Mr   HOFFMAN  called  for  the  yeas  and  nays 
on  the  question   **  shall    the   main  question  be 
now  put,"  and  their  wereayes  51,  nays  63. 
.  Mr.  TILDEN  rose  and  was  proceeding  to 
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discuss  the  question  .when  lie  was  called  to  order 
by  several  members. 

Mr.  MURPHY  read  from  Jefferson's  Manuel 
to  show  that  the  last  vote  threw  the  subject  over 
for  the  day. 

The  PRESIDENT  remarked  that  gentlemen 
overlooked  a  special  rule  of  this  Convention  by 
which  the  whole  subject  again  became  debata- 
ble. 

Mr.  TILDEN  again  proceeded,  and  was  com- 
menting on  the  operation  of  the  previous  ques- 
tion. 

Mr.  VAN  SCHOONHOVEN  ealled  him  to 
order  for  discussing  a  subject  which  had  been 
disposed  of. 

A  Jong  conversation  ensued,  amidst  much  con- 
fusion,  during  which  many  points  of  order  were 
raised,  some  of  them  arising  out  of  the  changed 
operation  of  the  previous  question  by  the  rule 
of  the  Convention,  which  appeared  not  to  have 
been  fully  understood.     At  length, 

Mr.  TILDEN  was  permitted  to  proceed,  and 
he  discussed  the  amendment  of  his  colleague. 

Mr.  SWACKHAMER  thought  these  proposi- 
tions  should  be  laid  on  the  table  that  the  Con- 
vention might  proceed  to  its  business.  He  made 
that  motion,  but  withdrew  it  at  the  request  of 
Mr.  Worden. 

Mr.  WORDEN  briefly  replied  to  Mr.  Til- 
den.  He  was  not  surprised  at  the  ground  of 
of  opposition  by  the  gentleman,  which  was  that 
it  appropriates  the  surplus  revenues  of  the  ca- 
nals  to  the  completion  of  the  Erie  enlargement 
and  the  unfinished  canals.  That  the  commer- 
cial metropolis  should  stand  here  by  her  repre- 
sentatives, in  such  an  attitude,  did  not  surprise 
him.  He  expected  precisely  such  a  result.  And 
so  far  as  that  city  was  concerned,  if  no  other  in- 
terests were  involved,  he  was  willing  that  a  pro- 
vision should  be  fixed  in  the  Constitution,  that 
wMs  designed  and  intended  to  arrest  these  works 
fur  all  time  to  come  ;  for  such  appeared  from 
the  argument  of  the  gentleman  from  New  York 
to  be  the  wishes  of  the  commercial  metropolis 
he  in  part  represents.  In  1842  a  tax  was  levied 
on  the  people  of  this  state  for  the  canals,  on  the 
express  ground  that  they  were  insolvent  and  this 
tax  was  necessary.  And  yet,  we  in  '46,  had  al- 
ready adopted  a  provision  levying  an  annual 
tax  on  the  canals  of  $350,000,  to  pay  the  debts 
of  insolvent  railroads  and  other  debts  incurred 
for  the  support  of  the  state  government.  By 
the  amendment  now  offered,  it  is  proposed  to 
charge  a  farther  tax  on  the  canal  revenues  of 
$200,000  to  support  the  state  government,  ma- 
king in  all  $550,000,  being  equal  to  a  gross 
charge  of  $11,000,000  on  the  canals  of  the  state. 
Mr.  W.  would  go  for  no  such  proposition.  He 
had  agreed  that  the  entire  debt  of  the  state 
should  be  charged  upon  the  canals.  He  had 
agreed  to  a  provision  which  drew  from  the  ca- 
nal tolls  $327,000  annually  for  the  support 
of  government.  This  was  more  than  the 
amount  of  the  direct  tax  now  levied  upon  the 
state.  But  beyond  this  he  would  not  go.  He 
could  not  now  vote  for  any  proposition  that  did 
not  secure  the  appropriation  of  the  entire  sur- 
plus *o  the  completion  of  the  unfinished  works. 
Having  made  provision  for  the  payment  of  the 
entire  debt  of  the  state  out  of  the  revenues  of 
the  canals,  and  pledged  those  revenues  for  that 


purpose,  (and  Mr.  W.  said  he  had  uniformly 
advocated  such  a  provision)  he  would  not  con- 
sent that  the  canals  should  be  charged  further 
for  the  support  of  the  government.  After  pay- 
ing  all  the  state  debt  out  of  the  tolls  of  the  ca- 
nais,  the  best  interests  of  the  state  required  the 
application  of  the  surplus  to  their  completion. 
He  had  been  willing  so  to  arrange  the  sinking 
funds  as  to  leave  sufficient  surplusses  to  make 
an  appropriation  for  the  support  of  the  govern- 
ment out  of  the  tolls ;  but  that  ground  of  com- 
promise had  been  rejected,  and  the  whole  sur- 
plus tolls  if  applied  to  the  completion  of  the 
canals  under  the  present  arrangement,  would 
not  finish  them  as  soon  as  the  public  interest  de- 
manded. He  desired  now  to  see  the  surplus 
revenues  applied  where  they  should  be,  to  he 
completion  of  the  canals. 

Mr.  SWACKHAMER  said  he  did  not  with- 
draw  the  motion  he  laid  on  the  table,  with  the 
expectation  that  the  gentleman  from  Ontario, 
(Mr.  Worden)  would  take  advantage  of  it  to 
misrepresent  the  gentleman  from  New  York, 
(Mr.  Tilden)  whose  course  on  this  question 
had  been  perfectly  consistent ;  and  to  reiterate 
charges  against  that  patriotic  city  as  false  as 
they  were  unjust  and  infamous.  The  city  of 
New  York  had  stood  as  the  proudest  monument 
to  the  enterprise  and  progress  of  a  free  people. 
Although  the  devastating  elements  had  consumed 
millions  upon  millions,  and  unequal  taxation  ab- 
sorbed hundreds  of  thousands  more  of  the  prop- 
erty of  her  citizens,  yet  all  this  had  scarcely 
checked  its  growing  prosperty,  while  it  had 
strengthened  public  confidence  in  the  integrity 
and  persevering  industry  of  her  people.  /There 
were  other  objections  to  the  controlling  influence 
of  that  city  which  did  not  appear  here.  She  was 
not  only  the  centre  of  commerce  in  the  New 
World,  but  was  also  first  in  promulgating  cor. 
rect  and  liberal  principles  of  political  economy. 
From  there,  principles  as  pure  as  those  of  the 
revolution  had  originated,  and  though  opposed 
by  the  same  class  of  men  who  resisted  that  move- 
in  favor  of  human  liberty,  and  for  similar  rea- 
sons, they  had  continued  to  spread  until  they  had 
become  the  policy  of  the  state  and  of  }he  coun- 
try. He  was  proud  of  having  been  one  of  the 
representatives  of  that  commercial  emporium 
in  the  legislature  of  the  state  on  more  than  one 
occasion,  and  of  the  agency  he  had  in  the  pass- 
age of  the  act  of  "  '42,"  and  in  redeeming  the 
sinking  credit,  and  sustaining  the  honor  of  the 
state.  It  was  then  that  the  dividing  line  was 
drawn  between  the  repudiators  and  the  debt  pay- 
ers.the  honest  and  the  dishonest.  It  was  then  that 
the  standard  of  state  honor  and  integrity  was 
hoisted  by  the  able  and  faithful  delegates  fiom 
Herkimer  (Messrs.  Hoffman  and  Loomis)  and 
so  nobly  defended  by  those  from  the  city  of  New 
York.  It  was  then  that  the  much  abused  citi- 
zens of  New  York,  and  her  right  arm,  Kings, 
put  their  hands  in  their  pockets  to  the  amount  of 
$270,000  annually,  nearly  half  of  the  whole  sum 
raised  by  the  state,  and  that  too  without  a  mur- 
mur. It  was  then — while  the  gentleman  from 
Ontario  (Mr.  Worden)  and  his  financial  friends 
were  trotting  about  Wall  street  begging  for  a 
little  cash;  with  their  credit,  if  they  had  any 
left,  from  15  to  20  per  cent  below  par — that  the 
friends  of  justice  came  to  the  rescue,  and  sav- 
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cd  the  state  from  bankruptcy.  It  was  but  a  few 
months  after  these  things  occurred,  lhat  the 
stocks  of  the  states  advanced  to  between  8  and 
12  per  cent,  above  par,  and  were  sought  for  by 
capitalist  of  every  country.  The  policy  of 
"'42"  had  been  denounced  by  politicians  but 
sanctioned  by  the  people, anJ  the  proent  attempt 
to  attach  odium  to  it  would  not  succeed. — 
He  looked  upon  it  as  one  of  the  proudest  pe- 
riods in  the  history  of  the  couniry — while  state 
after  state  was  rushing  down  the  slough  of  re- 
pudiation, and  the  U.  8.  government  was  almost 
without  ere  J  it,  New  York  emerge  J  from  the 
surroun  ling  ruins.  Bnd  pledged  her  faith  to  the 
world  that  her  honor  should  not  be  tarnished  by 
the  blighting  influence  of  repudiation.  That 
plighted  faith  had  been  sacredly  kept,  and  woe 
to  the  man  who  would  at  this  day  violate  it. — 
While  his  constituents  had  borne  the  burdens  of 
taxation  willingly,  it  was  only  with  the  view  of 
preserving  the  honor  of  the  state,  and  not  for 
the  purpose  of  speculation  anJ  renewed  extra- 
vagance. They  had  no  idea  that  this  tax  wps 
to  be  perpetual,  and  they  would  not  sanction 
any  proposition  designed  to  continue  it  unneces 
sarily.  He  was  ready  to  support  as  liberal  a 
policy  towards  the  Erie  canal  as  the  condition 
of  the  finances  would  warrant,  and  had  so  voted 
with  his  colleagues  and  the  delegation  from  New 
York  yesterday  ;  but  where  was  the  gentleman 
from  Ontario  (Mr.  Worden)  ?  This  was  a 
great  st  te  work,  and  if  to  vole  against  the  im- 
provement was  to  favor  the  measure,  then  the 
gentleman  could  claim  to  be  its  friend.  But  it 
was  evident  that  members  had  other  objects  in 
view — they  wished  to  drag  in  the  late  al  canals, 
some  of  which  would  not  pay  the  interest  on 
the  cost  of  construction.  To  this  he  was  un- 
qualifiedly opposed.  Despots  had  been  known 
to  tax  their  subjects  without  their  consent,  but 
republican  governments  ought  to  avoid  this  prac- 
tice. The  system  of  constructing  so-called  in- 
ternal improvements,  by  which  the  price  of  pro- 
perty was  enhanced  in  one  locality  of  the  state, 
while  it  deteriorated  from  the  value  of  that  of 
other  sections,  was  oppressive  enough,  but  when 
you  add  to  this  a  direct  tax  on  the  neighborhood 
injured,  you  have  a  compound  of  despotism  and 
gross  injustice,  and  sanction  a  principle  which 
would  rob  a  man,  and  after  he  was  fleeced  of 
his  money  knock  him  down  for  not  having  more 
to  give.  He  felt  it  to  be  his  duty  to  oppose  mea- 
sures of  this  kind,  and  though  gentlemen  de- 
manded the  adoption  of  this  policy  one  day  "  as 
a  right,"  and  asked  it  the  next  k4  with  tears  in 
their  eyes,"  yet  he  could  ;«ot  consent  to  any  pro- 
position not  strictly  just,  whatever  might  be  the 
plea  urged  in  its  behalf.  Mr.  L.  concluded  by 
moving  to  lay  the  resolution  on  the  table. 

Mr.  BASCOM  called  for  the  yeas  and  noes, 
and  there  were  yeas  3S  nays  72. 

Mr.  RUSSELL  explained  the  purport  of  the 
resolution  to  be  to  protect  the  purity  of  the  le- 
gislature, and  prevent  a  scramble  for  aid  to  va- 
rious objects,  and  the  importunities  of  lobby 
agents. 

Mr.  MANN  proposed  to  amend  the  amend- 
ment by  striking  out  all  after  the  word  "  re- 
pair.," and  inserting: 

"Of  the  surplus  revenues  of  the  canals,  after  com 
plying  with  the  provisions  of  the  two  last  preceding 


.,  sections,  $200,000  shall  be  annually  Appropriated  to 
the  general  fund,  to  meet  the  ordinary  expenses  of  go- 
vernment, the  remainder  of  the  can*  I  revenues  shall 
be  appropriated  to  the  improvement  and  en  argement 
of  ihe  Erie  canal,  arid  i he  complenon  <<f  ihe  Genesee 
Valley  and  Hlnek  !  iver  canals,  until  i  he  amount  soex- 
pencled  shall  respective  y  r*ach  the  sum  of  $*, 000,000 
for  the  »- rie  canal,  $  1,300,000  for  the  Genesee  Val  ey 
canal  $500,noo  fur  th«  Blick  Kivr  can  I  After  he 
payor  n'  of  the  public  debt  h  sufficient  sum  >hall  be 
annually  appropriated  from  the  canal  revenues  to  p»y 
the  ordinary  expenses  of  goverumeut,  not  exceeding 

#700,000  " 

Mr.  CAMBRELENG  thought  whatever  pro- 
vision  was  adopted,  should  be  adopted  with 
some  unanimity.  The  question  appeared  to  be 
whether  they  should  perpetuate  the  direct  tax. 
To  this  he  was  opposed.  First  provide  for  the 
ordinary  expenses  of  government,  and  then  he 
|  would  vote  to  appropriate  every  dollar  of  sur- 
I  plus  to  the  improvement  or  completion  of  the 
canals. 

Mr.  STOW  replied.  The  gentleman  said  the 
stale  was  interested  in  railroads;  was  the  Erie 
canal  interested  in  these  roads,  and  should  we 
give  up  a  portion  of  its  revenues  for  the  pur- 
pose of  carrying  on  these  roads,  which  are  to 
become  its  rivals?  He  admitted  that  it  was 
wrong  to  state  accounts  iu  this  matter  as  though 
we  were  in  a  counting  house;  but  gentlemen  on 
the  other  side  had  commenced  this  practice. — 
We  should  regard  this  as  a  great  state  interest 
in  which  every  location  was  interested.  He 
could  not  regard  it  as  reasonable  that  the  canals 
should  be  made  to  pay  the  expenses  of  govern- 
ment. 

Mr.  CAMBRELENG  read  from  the  message 
of  Gov.  Clinton,  in  which  he  said  that  the  reve- 
nues from  the  canals  would  one  day  become 
prolific  sources  of  revenue  for  the  support  of 
government. 

Mr.  STOW  said  that  that  was  given  at  a  pe- 
riod when  there  had  not  been  millions  of  worth- 
less debt  heaped  upon  us.  Gov.  Clinton  would 
not  use  the  same  language  at  the  present  time. 
The  western  part  of  the  state,  the  8th  district, 
had  refunded  two  dollars  for  every  one  which  it 
had  received  from  the  canals.  He  could  not 
consent  to  the  doctrine,  therefore,  that  the  ca- 
nal should  be  made  the  means  of  taxation  for 
the  support  of  government. 

Mr.  HOFFMAN  replied,  saying  that  he  knew 
the  issue  between  direct  taxation  and  the  inter- 
ests of  locality  would  come.  He  was  ready  to 
meH  that  issue,  and  to  declare  here  and  else- 
where,  that  the  sovereign  had  no  right  to  tax 
the  right  of  way  for  the  purpose  of  carrying  on 
the  government.  Be  the  consequence  what  it 
might  to  him,  he  would  ever  maintain  this  posi- 
tion Fix  these  canals  upon  the  surplus  reve- 
nues and  perpetuate  the  direct  tax,  and  one  set 
of  counties  will  vote  against  you.  Do  away 
with  that  tax,  and  take  the  tolls  to  support  gov- 
ernment, and  the  gentleman  from  Erie  tells  us 
what  will  be  the  result  in  his  region.  The  only 
safe  way  would  have,  been  to  have  adopted  the 
report  of  the  standing  eommiltee.  To  agree  to 
any  of  the  propositions  now  before  the  commit- 
tee was  impossible.  He  for  one  *ould  never 
assest  to  any  such  course.  For  the  sovereign 
to  continue  to  tax  the  right  of  way  to  get  means 
for  its  own  purpose,  was  not  only  wrong,  but  in 
the  end  would  be  fatal. 
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Mr.  PERKINS  continued  the  debate,  and  was 
followed  by  Mr.  VAN  SCHOONHOVEN- 

Mr.  DANA,  after  a  few  remarks,  moved  the 
previous  question,  on  the  amendment  of  Mr. 
Mann. 

Mr.  W.  TAYLOR,  the  call  beinsr  waived, 
read  a  proposition  which  he  should  offer,  if  the 
pending  amendment  should  fail.  He  hoped  the 
conflicting  views  of  members  would  harmonize 
on  this,  which  he  offered  as  a  compromise. — 
Mr.  T.  concluded  by  sending  up  the  follow- 
ing:— 

After  complying  with  the  provisions  of  the  first  two 
preceding  section*,  an  equal  one-third  part  of  the  sur- 
pl-  s  revenues  oi  ihe  ennuis  shall  be  annually  appro- 
printed  for  the  benefit  of  the  genera'  fund,  and  the  re- 
sidue thereof  shall  be  appropriated  to  the  improve 
ment  and  enlargement  of  the  Erie  canal, «-ntil  ihe  sum 
thus  appropriated  shall  amount  to  $2,500,000,  afier 
that  the  surplus  revenues  of  the  canals  s^ali  be  a  p. 
ptopriated  annually  at  the  discretion  of  the  legisla- 
ture,  to  defray  the  expenses  of  the  government  and 
the  completion  of  such  pub'ic  worhs  of  internal  im- 
provement a^hnve  been  commenced  by  legislHtive  au- 
thority, until  they  ar--  completed,  and  when  such 
works  sha  1  bv  an  act  of  the  legislature,  be  declared 
completed,  'he  sum  of  #672,000,  or  so  much  thereof  as 
shall  be  necpssnry,  shall  he  annually  appropriated  to 
de  ray  the  expenses  oi  the  government. 

Mr.  DANA  moved  the  previous  question,  and 
there  was  a  second,  and  the  main  question  on 
the  amendment  of  Mr.  Mann  was  put  and  lost, 
ayes  14,  noes  97. 

AYES — Messrs.  Angel,  Archer,  Brayton,  Conely, 
Crooker,  Gardner,  Mai  n,  Morris, n'Conor,  Parish, Per- 
kins, Smith,  Townsend,  A.  Wright— 14. 

Mr.  W.  TAYLOR  then  offered  his  proposi- 
tion as  an  amendment  to  the  amendment  of  Mr. 
White,  as  given  above. 

Mr.  WARD  regretted  that  there  should  be  so 
much  feeling  on  the  subject.  He  hoped  there 
would  be  some  compromise,  or  that  the  whole 
should  be  left  to  the  legislature;  and  all  it  was 
necessary  to  do  was  to  restrain  the  legislature 
in  loaning  the  credit  of  the  state.  He  thought 
nothing  need  be  apprehended  of  an  abuse  of 
power  by  the  legislature.  With  great  uninimi- 
ty  they  had  fixed  the  amount  to  be  paid  to  form 
a  sinking  fund,  and  but  about  $500,000  would  be 
left  to  the  disposition  of  the  legislature,  and  re- 
specting it,  hs  thought  no  provision  should  be 
made  in  the  constitution. 

Mr.  MARVIN  agreed  with  the  gentleman  from 
Westchester  that  it  was  better  to  let  matters  re- 
main as  they  were  than  to  do  certain  things,  but 
he  did  not  agree  with  him  that  the  proposition 
of  the  gentleman  from  Onondaga  should  be 
adopted.  He  examined  that  proposition  and 
said  it  wus  but  a  repetition  of  the  proposition  of 
the  gentleman  from  Herkimer.  If  it  was  a  com- 
promise, the  word  had  undergone  a  very  great 
change  within  the  past  few  days.  He  said  it 
was  the  most  objectionable  proposition  that  had 
been  offered .  To  ask  those  who  desired  the 
speedy  enlargement  of  the  Erie  canal  to  com- 
promise on  that,  was  a  little  too  much.  It  was 
a  direction  in  the  constftution  that  the  govern- 
ment should  be  supported  out  of  the  revenues  of 
the  canal.  It  was,  in  fact,  Mr.  Loomis'  propo- 
sition,  over  and  overagain.  He  hoped  we  should 
yet  be  able  to  compromise  on  this  subject,  al- 
though he  confessed  he  almost  despaired  of  at- 
taining that  result.    He  was  willing  to  vote  for 


the  proposition  of  Mr.  White,  and  hoped  it 
would  be  adopted. 

The  debate  w^s  continued  by  Messrs.  STET- 
SON, LOOMIS,  STOW,  W.  TAYLOR,  MAR- 
VIN and  TILDEN. 

Mr.  WHITE  moved  the  previous  question, 
and  there  was  a  second,  and  the  main  question 
was  ordered. 

The  ayes  and  noes  were  called  on  the  amend- 
ment of  Mr.  W.  Taylor,  and  there  were  yeas 
29,  noes  86: 

AYES— Me*srs.  Allen,  Bergen,  Brown,  Prnnd^ge, 
Cambreleng,  Conely,  Cuddeback,  Dubois,  Greene,  A. 
Huntington,  Kemble,  Kennedy.  King  ley,  Loomts,  Vlun- 
ro,  Murphy.  Micoll,  Kikt  r,  Russell,  Miaw.  Shel'.ou, 
Stephens,  raft,  J.  J.  Tayl  r,  W.Taylor,  iowuseiiU, 
Wood,  Yawper — i9. 

NOb)s—  Messrs.  Angel,  Archer,  Ayranlf,  F  F  Back- 
us, H.  Backus,  ».akei,t>ascom,  Bnnck,  Bray  ion,  Bruce, 
Hull,  Burr,  I).  D  Campbell,  K  Campbell,  jr.,  Candee, 
Chumberla>iit  Clyde,  Clark,  Cook,  Cornell,  Crocker, 
Dana,  Da>  forth,  Dodd,  Dorlon,  Flanders  Gardner, 
Gebh»rd,  Graham,  Harris,  Harrison,  Htrt,  Hawley, 
Hoffman,  Hotchkiss  Hunt,  K.  Huntington, Hutchinson, 
Hyde,  Kernan  Kirk  html,  •  ann,  McNeil,  vicNitt,  Mar- 
vin, Maxwell,  Morris,  Nellis.  Nicholas,  O'Cotior,  Par- 
ish, Patterson,  Pennin.an,  Porter,  Powers.  Pn-sidcnt, 
Rhoades,  Richmond,  Ruggles,  M  John,  Salisbury, San- 
ford,  >ears,  Miepard,  Simmo  s,  Smith,  E  Spencer,  W. 
H.  spencer,  Stanton,  S  eison,  stow,  Strong,  Tavgart, 
Tallmadge,  Ti  den,  Tuthill,  Vache,  Van»choonhuven, 
Ward,  Wnrren,  Watcrbury,  White.  Wiibeck,  Woiden, 
A.  Wr.ght,  Youngs-s6. 

So  the  amendment  was  rejected. 

Mr.  KIRKLAND  called  for  the  yeas  and 
nays  on  Mr.  White's  amendment,  and  there 
were  yeas  62,  nays  55: — 

AYKS— Viessrs.  Allen,  Angel,  Archer,  Ayranlt.  F.  F. 
Rackus,  H.  Backus,  Baker,  Bascom,  Bouck,  Brayton, 
Bruce,  Full,  D  D.  Campbell,  Candee,  Chamber- 
lain, Conely,  Crooker,  Dana,  Dodd,  Dorlon,  Gard- 
ner, Gebhard,  Harris,  Harrison,  Hawlev,  Hotchkiss, 
K.Huntington,  Hyde,  Kemble,  Kings  ey,  Kirkland,  Me- 
Nitt,  Marvin,  Maxwell,  Morris,  Murphy,  Nicholas, 
O'Conor,  Pansh,  Patterson.  Fenniman,  Perkins,  Por- 
ter, Khoades,  Richmond,  Russell,  Salisbury,  Shaw, 
Smith,  h  rpencer  W.  H.  Spencer,  Stanton,  Strong, 
Taft,  Taggart,  Tnllmadge,  Townsend,  VanS.hoonUo- 
ven,  Wnrren,  White,  A.  Wright,  Yawger-62. 

NAYS— Messrs  Bergen,  Brown, Hrundage,  Hurr,ram- 
brcleng,  R.Camp"  e  l.Clark, Clyde, Cook, Cornel  I, Cudde- 
back,  Dm'orih,  Dubois,  Flanders.  Graham,  Greene, 
Hart,  Hoffman,  Hunter,  A.  Huntington.  Hutchin  on, 
Jones,  Kennedy,  Kernan,  Lonmis,  M;inn,  vtcNiel,  iVIuu- 
ro,  Nellis,  Nicoll,  Pow-  rs,  President,  Riker,  Kupgles, 
St.  John,  Sanford,  Se  rs,  Sheld  n  Shepard,  .Minmons. 
Stephens,  stetson,  Stow,  Sw  ckhamer,  J  J  Taylor, 
W.  Taylor,  Tilden,  T.. thill,  Vache,  Ward,  Waterbury, 
Wiibeck,  Wood,  Worden,  Youngs-  5d 

So  Mr.  White's  amendment  was  adopted. 

Mr.  RUSSELL  asked  for  ihe  yeas  and  nays 
on  his  resolution  as  amended,  a*nd  there  were 
yeas  64,  nays  52: — 

AYE*- Messrs.  Allen,  Ange',  Archer,  AyauH,  F.  F. 
Backus,  H  Backus,  Baker,  Bascom,  B  uck,  Brayton, 
BrucH,  Mill,  D.  I)  Campbell,  Candee,  Chamberlain, 
Conely,  Crooker,  Dana.  1  anforth,  Dodd,  fori-  n,  Gard- 
ner, Gebhard,  Harris,  Harrison,  Hawley,  Hotchkiss  K. 
Huntington,  Hyde,  Kemble,  Kingsley,  Kirkland,  M  nn, 
IVJcXiit,  Marvin  Mixwell,  Morris,  Murphy,  (Vichnhs, 
O'Conor,  Patish,  Patterson,  Pennimin,  Pekins,  Pur- 
ter,  Rhoades,  Richmond,  Russell,  Salifbur*,  shaw, 
wmith,  E  spencer,  W.  H  Spencer,  Stanton,  Stro  g, 
Taft,  Taggart,  Tallmadge,  Townsend,  Vanschoonho- 
ven,  Warren,  White,  A.  Wright,  Yawger-64. 

NOES— Messrs  Bergen,  Rowuish,  Brown,  Hrundage, 
Burr,  Cambreleng,  R.  Campbell,  jr.,  Clark. Clyde,Cook, 
Cornell,  Cuddeback, Dubois  Flanders,  Graham, Gieeue, 
Hart,  Hoffman,  Hunt,  Hunter,  A.  Hunting  on,  Hutch- 
inson, Jones,  Kennedy,  Kernan,  I  ootni.*,  McNeil,  M..n- 
ro,  Nellis,  Micboll,  Powers,  President,  Riker,  Buggies, 
St  John,  San  nrd,  Sears,  Sheldon,  Shepird,  Simmons, 
Stephens,  Stetson,  Swackhamer,  J.  J.  lay  lor,  V. .  Tay- 
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Iot,  Tilden,  TutWll.VachejWaterbiiiT,  Witbeck,  Wood, 
Yo\.t»gs— 6 1. 

So  the  resolution,  as  amended,  was  adopted. 

Mr.  STRONG  moved  an  adjournment;  but 
withdrew  it  at  the  request  of 

Mr.  HOFFMAN  who  reported  the  section  in 
obedience  to  the  instructions  just  given  by  the 
Convention. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
The  PRESIDENT  reversed  a  decision  made 
yesterday,  to  the  effect  that  a  motion  to  lay  an 
amendment  on  the  table  did  not  carry  with  it  the 
original  section. 

The  third  section  of  the  financial  article,  as 
reported  by  Mr.  Hoffman  this  morning,  under 
instructions,  was  taken  up. 

Mr.  W.  TAYLOR  moved  to  amend  the  sec- 
tion,  by  including  the  Oneida  river  improvement. 
Mr.  T.,  by  consent,  explained  that  $75,000  had 
been  appropriated  for  the  improvement  of  the 
outlet  of  the  Oneida  lake,  and  that  but  $69,000 
had  been  expended.  It  would  probably  require 
about  $15,000  to  complete  it.  Without  such  an 
amendment  no  appropriation  could  be  made  for 
that  improvement. 

Mr.  MURPHY  asked  the  gentleman  from  On- 
ondaga  whether,  if  the  section  was  amended,  as 
proposed,  he  would  vote  for  it' 

Mr.  W.  TAYLOR  :— Frankly,  I  will  say,  I 
shall  not. 

Mr.  LOO  MIS  said  the  same  reasons  for  in- 
serting the  Oneida  river  improvement,  applied 
to  the  other  canals.  He  proposed  therefore  to 
amend,  so  as  to  say,  "  and  the  improvement  of 
the  navigation  of  the  other  canals  of  the  state/' 
so  that  the  laterals  might  have  the  same  class  of 
boats  as  the  Erie  canal. 

Mr.  BAsCOM  :— Better  offer  that  as  a  sepa- 
rate section. 

Mr.  WHITE  hoped  the  gentleman  would  have 
leave  to  explain  his  amendment. 

Mr.  DAIVA  asked  the  mover  if  this  amend- 
ment would  certainly  authorize  the  legislature 
to  improve  the  Oneida  river  ? 

Mr.  LOOMIS  :— Certainly  ;  it  is  one  of  the 
canals  of  the  state,  and  would  be  embraced  in 
that  general  term. 

Mr.  Loomis'  amendment  was  lost. 

Mr.  STETSON  desired  to  make  provision  for 
one  of  the  paying  canals — and  moved  to  add, 
"  and  the  improvement  of  the  Champlain  ca- 
nal." 

Mr.  MARVIN  asked  the  gentleman  whether 
this  canal  was  not  already  provided  for,  under 
the  power  to  make  ordinary  repairs? 

Mr.  STETSON  supposed  not.  He  did  not  ask 
for  it*  enlargement,  but  the  bridges  wanted  re- 
pairing and  rebuilding,  and  there  were  crooks 
in  it  This  was  a  paying  canal,  and  in  the  gen- 
era!  scramble — [cries  of  "order,"  "order."] 

Mr.  Stetson's  amendment  was  lost. 

Mr.  SWACKHAMER  moved  to  add,  "and 
for  the  construction  of  the  Williamsburgh  and 
WalJabout  canal." 

Mr.  STRONG.  Has  that  canal  been  author- 
ized by  the  legislature? 

Mr.  WHITE  moved  the  previous  question. 

There  was  a  second,  &c 

Mr.  W.  TAYLOR  offered  to  accept  Mr.  I 


Loomis'  proposition  as  an  addition  to  his  own — 
[but  it  was  too  Jate  too  amend.] 

Mr.  Swackhamer's  motion  was  lost — Mr.  W. 
Taylor's  also,  ayes  43,  noes  62,  as  follows: — 

AYE-:— Messrs  Angel,  Archer,  Bouck,  Brown, Bruce, 
Cambreleng.  Candle,  Ctnmbeil.iin,  Chatlield,  Clark, 
Cook,  Cruoker,  Cuddeback,  Dana,  Danforib,  Dubois, 
Gebhard,  G<aham,  Greet  e,  Hart,  Kingsley,  Kirklaud, 
l.oomis,  McNeil,  Morris,  Munro,  >cltis,  rerkinsj 
Rhondes.  Buggies,  St.  John,  >e?rs  Snvth.  .Mvac*ha- 
mer,  J.  J.  Taylor,  W.  Taylor,  Towtisend,  V«nschoin- 
hoven,  vVarren,  Witbeck,  A.  Wright,  Yawger,  fc'oungs 

—43. 

NOES-— Messrs.  Allpn,  AyrauP,  F.  F.  BacKtia,  h. 
Backus,  Faker,  Pascom,  Bergen,  Bowdish,  Braytou, 
Brundage,  Bull,  Burr,  l>.  D  Campbell,  Clyde,  Conely, 
Come  I,  Dodd,  Porlon,  Flanlers,  Gardner,  Ha-rison, 
Hoffman,  Ho»chkiss,  Hunter,  A  Huntington,  Hutchin- 
son, Hyde,  Jones,  Kemble,  Reman,  Mann,  McVitt, 
Marvin,  Murphy,  Nicholas,  i\icoll,  O'Conor,  Parish, 
Patterson,  Ptnuiman,  Powers,  President,  hichnumd, 
Biker,  Kussell,  Salisbnry,  ^anford,  Shaw,  Sheldon, 
Shepard,  E  Spencer,  W  H  Spencer,  Stephens,  Stetson, 
Stow,  strong,  raft  Taggart,Tallmadge,Tuimll,Vache, 
Waterbury,  White,  Wood— 62. 

The  section  reported  by  Mr.  Hoffman,  under 
instructions,  was  adopted,  ayes  63,  noes  50,  as 
follows  : — 

AYES— Messrs  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Backus,  H.  Backus,  Baker,  Bascom,  Bergen,  Bouck, 
Brayton,  Bruce,  Hull,  1)  D.  Campbell.  Candee,  Cham- 
berlain, Conely,  Crooker,  Dana,  Danforth,  Oodd,  l»or- 
l<»n,  Gardner,  Gebhard,  Harris,  Harrison,  flaw  ley, 
Hotchkiss,  E  Huntington,  Hyde,  Kemble,  Kirkland, 
Minn,  McNitt,  Murvin,  Maxwell,  Morrisj  Murphy, 
Nicholas,  O'Conor,  Parish,  Patterson,  Penniman,  Per- 
kins, Khoade*,  Richmond,  Russell,  Salisbury,  Shaw, 
Smith,  E  Spencer,  W.  H  Spencer,  Strong,  Taft,  Tag- 
gv»rt,  Tallmadge,  TownsendjVanschoonhoven,  Warren, 
Whi  e,    Worden,  A.  Wright,  Yawger— 6*. 

NOES— Messrs  Powdish,  Brown,  Brundag0,  Burr, 
Cambre  ens,  •  hatnVd,  Clark,  Clyd\  Cornell,  Cudde- 
bnck,  Dubois,  Flnnders,  Graham,  Greene,  Hart,  Hoff- 
man, Hunt,  Hunter,  4  Huntineton,  Hutchinson,  Jones, 
Reman,  Kingsley,  Lonmis,  VlcNeil,  Munro,  IVellis,  Ni~ 
coll,  Powers,  President,  Kiker,  Ruggles,  St.  John,  Saa- 
f«>rd,  Sears,  Sheldon,  Shepard,  Stephens,  Metsonr 
Slow,  Swackhamer,  J  J.  Taylor,  W.  Taylor,  Tilden, 
Tuthill,  Vache,  Waterbury,  Witbeck,  Wood,  Young* 
—  50. 

The  fifth  section  (now  the  fourth)  of  the  orig- 
inal report  was  then  read  as  follows: 

§  4.  The  claims  of  the  s'ate  against  nny  incorporated 
company  to  pay  'he  interest  and  redeem  the  principal 
of  the  stock  of  the  state  loaned  or  advanced  to  such 
company,  and  the  moneys  arising  from  such  claim*,, 
rn  11  he  set  apart  and  applied  as  a  part  of  the  sinking 
fund  provided  in  the  second  section  of  this  article. 

Mr.  J.  J.  TAYLOR  moved  to  add  to  the  sec 
tion  as  follows: 

"  But  the  time  limited  for  the  fulfilment  of  any  cori~ 
dition  of  any  release  or  compromise  heretofore  made 
or  provided  for,  may  he  extended  by  law  " 

Mr.  HOFFMAN  assented  to  thiV,  saying  that 
he  would  have  inserted  it,  had  he  supposed  there 
was  any  possible  necessity  for  it. 

Mr.  PATTERSON  remarked  that  the  word 
"  defined"  having  been  struck  out,  the  legisla- 
ture would  have  this  power. 

Mr.  HOFFMAN  thought  so— but  the  gentle- 
man from  Tioga  thinks  not. 

Mr.  J.  J.  TAYLOR  had  looked  into  this  mat- 
ter with  some  care,  and  he  thought  there  was 
doubt  about  it. 

Mr.  T.'s  amendment  was  adopted,  as  was  ike 
section,  as  amended. 

The  sixth  (now  fifth)  section  was  then  read 
as  follows: 

1 6.  if  the  sinkiBf  funds,  or  either  of  them  provida* 
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In  tMs  article,  shall  prove  insafficient  to  enable  the 
state,  on  the  credit  of  such  fund,  to  procure  the  means 
to  satisfy  the  cairns  of  He  rreditorsot  the  state  as 
they  become  payable,  the  legislature  sh^ll,  by  equita- 
ble taxes,  so  increase  the  revenues  ot  the  said  fund  as 
to  make  them,  respectively,  sufficient  perfectly  to  pre- 
serve the  public  faith.  Every  contribution  or  advam  e 
to  the  canals,  or  their  debt,  from  any  source  otl  er  than 
their  direct  revenues,#shall,  with  quarterly  interest,  at 
the  tales  then  current,  be  repaid  into  the  treasury,  lor 
the  use  of  the  state,  out  ol  the  c>»n  1  revenues,  as  soon 
as  it  can  be  done,  consistently  with  the  just  rights  of 
tlie  creditor*  holding  the  said  canal  debt. 

Mr.  MARVIN  moved  to  strike  out  i(  quarter- 
ly" before  "  interest"— asking  what  was  intend- 
ed by  '     ates  then  current?" 

Mr.  HOFFMAN:  Such  rates  as  the  state  can 
obtain  loans  for,  paying  interest  quarterly. 

Mr.  MARVIN  thought  as  the  money  was  to 
be  raised  by  ''equitable  taxes,"  aud  as  indivi- 
duals  paid  seven,  that  it  might  bear  that  con- 
struction. 

Mr.  HOFFMAN  thought  not.  The  words 
*'rates  then  current"  were  designed  to  meet  that 
difficulty. 

Mr.  PATTERSON  remarked  that  if  it  had 
read  the  ,( legal  rate"  of  interest,  then  it  would 
bear  the  construction  of  his  colleague. 

Mr.  MARVIN  waived  his  amendment. 

Mr.  LOOMIS  moved  to  strike  out  the  words 
by  ''equitable  taxes,"  in  the  fifth  litre.  He  de- 
sired to  give  the  legislature  more  latitude.  Lost, 
ayes  49,  noes  57. 

The  section  was  agreed  to,  without  debate. 

The  seventh  (now  sixth)  section  was  then 
read,  as  follows: 

§  7.  The  legislature  shall  not  sell,  lease,  or  other- 
vise  dispose  of  any  of  the  canals  of  the  state;  but 
they  shall  remain  the  property  of  the  state  and  under 
its  management,  forever. 

1  Mr.  BtTRR  moved  to  amend  by  striking  out 
"any  of  the"  in  the  second  line,  and  inserting 
"Erie  and  Champlin,"  and  also  to  strike  out 
"of  the  state"  after  "canals." 

Mr.  WATERBURY  demanded  the  ayes  and 
noes,  and  the  amendment  was  negatived:  ayes 
18,  noes  79. 

Mr.  J.  J.  TAYLOR  moved  to  amend  by  add- 
ing "but  the  whole  or  part  of  the  Chenango 
and  Chemung  canals  may  be  disposed  of  to 
companies,  in  order  to  procure  or  induce  their 
extension  "    Lost. 

The  section  was  then  agreed  to  without  amend- 
ment. 

Mr.  RHOADES  moved  the  additional  section 
proposed  by  him  yesterday  in  relation  to  the 
*ait  springs.  Mr.  R.  remarked  that  under  the 
present  constitution  the  state  was  not  allowed  to 
cell  the  lands  contiguous  to  the  springs.  There 
were  now  549  acres  of  these  lands,  which  mieht 
be  sold  for  $1500  or  $2000  per  acre,  and  the  ob- 
ject of  the  section  was  to  allow  the  state  to  dis- 
pose of  the  present  lands  and  invest  the  pro- 
ceeds in  others  more  convenient  to  the  state, 
those  now  held  being  too  high,  the  aggregate 
quantity  not  to  be  diminished. 

The  section  was  agreed  to. 

The  article  having  been  gone  through,  Mr. 
HOFFMAN  moved  its  printing  as  amended. — 
Agreed  to. 

The  article  as  amended  is  as  follows: — 

4  1.  After  paying  the  expenses  of  col1ection,superin- 
tendance  and  ordinary  repairs,  there  shall  be  appro- 
piiated  and  set  apart  out  of  the  revenues  of  the  state 


canals,  in  each  year,  commencing  on  the  first  day  of 
June,  19^6,  the  sum  of  one  million  and  three  hundred 
thousand  dollars  until  thp  first  day  ol  June,  laofi,  and 
from  ihai  time  ibe  sum  of  one  million  and  seven  huu- 
dred  thousand  dollars  in  each  year  as  a  sinking  fund 
4o  p*y  the  interest  and  redeem  the  principal  of  rhat 
pai  t  of  the  state  debt  call-  d  the  canal  debt,  as  it  exist- 
ed at  the  time  first  aforesaid,  and  ii  c  tiding  three  hun- 
dred thousand  dollars  then  to  be  borrowed,  until  the 
same  shall  be  wholly  paid;  aud  the  pnncip>l  and  in- 
come ui't  he  said  sinking  fui.d  shall  be  saereuly  applied 
to  thil  purpose. 

$  -i  After  complying  w  th  the  provisions  of  the  first 
section  ol  this  article  there  shall  be  appropriated  and 
set  apart  oui  of  the  surplus  revenues  of  th--  s  ate  ca- 
nals, in  each  year,  commencintf  on  the  fir  t  day  of 
June,  1846,  the  sum  of  three  hundred  thousank  do  (ars, 
until  th^r  lime  when  a  sufficient  sum  shall  have  I  een 
appropriated  and  set  apart,  under  the  s.'tid  first  section, 
to  pay  the  interest  and  extinguish  the  entire  principal 
ol  the  canal  debt ;  and  alter  thai  period  then  the  sum 
ot  o..e  million  aid  five  hundred  thousand  dollars  in 
each  year,  as  a  sinking  fund,  to  pay  the  interest  and 
r»  deem  the  principal  of  that  part  of  the  state  dt*bt  call- 
ed the  general  fund  deb  — incuding  the  debt  for  loans 
of  the  state  credit  to  railroad  companies  which  have 
failed  to  pay  the  mtere.-t  thereon,  and  also  the  con- 
tingent dtbt  on  state  stocks  l.-aued  to  incorporated 
companies  which  have  hitherto  paid  the  interest  theie- 
on  whenever  aud  as  far  as  any  part  thereof  may  be- 
come a  ch  »rge  on  the  treasury  or  general  fund— until 
the  same  shall  be  wholly  paid;  and  the  prii  cipal  and 
income  of  the  said  last  mentioned  sinking  fund  shall 
be  sacredly  applied  to  the  purpose  aforesaid;  and  if 
the  payment  of  any  p^rtof  the  said  sinking-fund  shall 
at  any  time  be  deterred,  by  reason  of  the  priority  re- 
cogtrzed  in  the  brst  section  of  this  article,  the  sum  so 
deterred,  with  quarterly  inierest  thereon,  at  the  then 
current  rate,  shall  be  paid  to  the  last  mentioned  sink- 
ing fund,  as  soon  as  it  can  be  done  consis  ently  with 
the  just  rights  of  the  creditors  boluing  >aid  canal  debt. 

$  a.  A  ler  paying  the  said  expenses  of  superintend- 
ance  and  repairs  of  the  canals,  and  the  sums  appro* 
pnated  by  the  first  and  second  sections  of  this  art'de, 
there  shall  be  paid  out  of  the  surplus  revenues  of  the 
canals,  to  the  t»easury  of  the  state,  on  or  before  the 
thirtieth  day  of  September?  in  each  ye  r,  lor  the  u  e 
and  bent  fit  ol  the  geueral  funrt,  such  sum,  not  •  xceed- 
iug  #'20  S°00f  as  may  be  required  to  defray  the  neces- 
saiy  expenses  of  the  state  ;  and  the  remainder  of  the 
revenues  of  the  said  canals  shall,  in  each  fiscal  ye  »r, 
be  applied,  in  such  maimer  as  the  legislature  shall  di- 
rect, to  ihe  completion  ol  the  trie  canai  enlargement, 
and  the  Genesee  Valley  and  t  lack  luver  canals,  until 
the  said  canals  f^hall  be  completed. 

$  4  The  claims  of  the  state  against  r.ny  incorporated 
company  to  pay  the  interest  and  redeem  the  principal 
of  the  stock  of  the  state  leaned  or  advanced  to  s-uch 
company,  >hall  be  fairly  enf  reed,  and  not  released  or 
compromised;  and  the  moneys  arising  irom  such 
claims  shall  be  set  apart  and  applied  as  part  of  the 
sinking  fund  provided  in  the  second  section  of  this  arti- 
cle  But  the  time  limited  for  the  fulfilment  of  any 
condition  of  any  release  or  compromise  heretofore 
made  or  provided  for,  may  be  extern. ed  hy  law. 

$  5.  If  the  sinking  funds,  or  either  of  them,  provided 
in  this  article,  shall  prove  insufficient  to  enable  the 
state,  on  the  credir  of  such  fund,  to  procure  'he  means 
to  satisfy  the  claims  of  the  creditors  cf  the  state  as 
they  become  payable,  the  legislature  shall,  by  equita- 
ble taxes,  so  increase  t  e  revenues  of  the  said  funds 
as  to  make  them,  respectively,  sutficiem  perfectly  to 
preserve  the  public  faith  Kvery  contribution  or  ad- 
vance to  the  canals,  or  their  debt,  from  any  source, 
othei  than  their  direct  revenues,  shall,  with  quar  erly 
interest,  at  the  rates  then  current,  be  reiaid  into  the 
treasury,  for  the  use  of  the  state,  out  of  the  canal  re- 
venues, as  soon  as  it  can  be  done,  consistently  wMi 
the  just  rights  of  the  creditors  holding  the  said  canal 
debt 

§  6.  Th*  legislature  shall  not  sell  l^nse,  or  other- 
wise dispose  of  any  of  the  canals  of  the  state;  but 
they  shall  remain  the  property  of  the  state  and  under 
its  management,  forever. 

6  7.  The  legislature  shall  never  sell  or  dispose  of  the 
salt  springs  belonging  to  thi«»  state  The  lands  contig- 
uous thereto  and  which  may  be  necessary  and  conve- 
nient for  the  use  of  the  salt  springs,  may  be  sold  by 
authority  of  law  and  under  the  directi  n  of  the  com* 
missioners  of  the  land  office,  for  the  purpose  of  invest- 
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ing  the  moneys  arising  therefrom  in  other  lands  alike 
c  nvenient ;  but  by  such  sale  and  purchase  the  aggre- 
gate quantity  of  these  lands  shall  not  be  diminished. 

STATK  DEBT— SPECIFIC  APPROPKIATIONS. 

On  motion  of  Mr.  HOFFMAN,  the  2d  arti- 
cle reported  by  the  finance  committee,  was  taken 
up. 

The  first  section  was  read  as  follows: 

§  l  No  money  shall  ever  be  paid  out  of  the  treasury 
of  this  state,  or  any  of  its  funds,  or  *nv  of  the  funds 
under  its  management,  except  in  pursuance  of  an  ap- 
propriation by  law,  nor  unless  such  payment  be  made 
within  two  years  n  x  after  the  passage  of  such  appro- 
priition  act ;  and  every  such  1  tw  miking  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated  and  the 
object  to  which  it  is  to  be  applied;  and  it  sh  11  not  be 
sufficient  for  such  law  to  re.er  to  any  other  law  to  fix 
such  sum. 

Mr.  HOFFMAN,  after  what  had  occurred,  did 
not  feel  that  it  was  necessary  to  make  extended 
remarks  in  explanation  of  this  article.  It  was 
now  certain,  that  in  the  future  as  in  the  past, 
whatever  debts  were  created  would  be  fixed 
eventually  on  the  navigation  of  the  Erie  canal. 
Every  friend  of  cheap  transportation  would  see 
that  if  we  intended  to  guard  these  canals  against 
tolls  and  taxes,  it  must  be  done  by  a  fair  re- 
straint on  the  legislative  power  to  create  debt 
He  held  that  every  administration,  state  and 
municipal,  should  collect  and  pay  a»  it  went. 
If  that  rule  could  not  be  enforced,  every  admin- 
istration would  leave  burthens  for  the  future, 
and  severe  taxation  or  repudiation,  the  meanest 
of  all  things,  must  come  out  of  it.  He  desired 
to  establish  the  doctrine  of  specific  approba- 
tions— so  as  to  oblige  the  legislature  to  look  over 
the  state  expenses  every  two  years,  and  to  fix 
upon  the  face  of  the  statute  what  money  shall 
be  paid  out  each  year-  This  was  necessary  in 
a  free,  responsible,  representative  government. 
As  the  law  now  stood,  the  Executive  govern- 
ment might  go  on  for  years,  without  the  legis- 
lature— the  power  and  the  duty  to  pay  all  de- 
mands against  the  treasury  being  vested  in  the 
public  officers,  and  if  there  was  no  money  in 
the  treasury  they  could  go  into  the  market  md 
borrow,  and  borrow  again  to  repay.  The  limi- 
tation of  two  years  he  thought  advisable,  be- 
cause the  senate  was  to  be  a  new  body  every 
two  years.  This  would  oblige  every  new  legis- 
lature to  see  what  money  went  for  this  and  that 
object,  and  the  people  by  reading  the  statutes, 
would  get  some  idea  of  the  money  expended  an- 
nually in  carrying  on  the  government. 

Mr.  KIRKL  AND  made  an  enquiry— to  which 

Mr.  HOFFMAN  replied,  that  if  a  party  hav- 
ing a  claim  against  the  state,  neglected  for  two 
years  after  the  money  was  appropriated,  to  come 
and  get  it,  a  ftew  appropriation  must  be  made. 

Mr.  WORDEN  concurred  fully  in  the  object 
which  he  supposed  Mr.  Hoffman  had  in  view. 
We  had  fastened  on  the  canals  a  very  large 
charge.  We  had  entailed  upon  them  the  pay- 
ment of  the  entire  debt  of  the  state — and  it  was 
but  just  that  we  should  see  to  it  that  in  the  fu- 
ture these  canals  shall  not  be  encumbered  by 
capricious  or  unwise  legislation.  With  a  view 
to  prevent  these  revenues  from  being  appropri- 
ated otherwise  than  as  we  had  provided,  and  to 
carry  out  the  views  often  expressed  by  the  gen- 
tleman from  Herkimer,  he  moved  to  add  to  the 
section  as  follows  : 


"  Nor  shall  the  revenues  of  the  canals  of  this  state* 
except  as  herein  provided,  be  appropriated  or  applied 
to  any  other  purpose  than  the  reparation  and  improve* 
ment  of  the  said  canals,  and  such  expenses  and  charges? 
as  are  incident  thereto.'7 

Mr.  PERKINS  enquired  whether  this  would 
not  prevent  the  application  of  the  canal  revenues 
to  the  payment  of  land  damages  growing  out  of 
the  enlargement? 

Mr.  WORDEN  said,  certainly  not.  He  could 
not  be  guilty  of  that. 

Mr.  PERKINS  did  not  suppose  the  gentleman 
would  intentionally  ;  but  such  might  be  the  con- 
struction of  his  proposition. 

Mr.  WORDEN  replied  that  if  there  was  any 
thing  in  the  suggestion,  we  should  go  back  and 
amend  some  provisions  we  had  already  inserted. 

Mr.  PERKINS  had  no  doubt  that  the  amend- 
menjt  would  permit  appropriations  for  land  on  * 
which  the  canal  was  built.  But  there  was  a 
class  of  cases  which  he  should  think  the  propo- 
sition would  exclude  —  cases  of  consequential 
damage,  for  instance. 

The  CHAIR  suggested  that  the  amendment 
was  not  exactly  compatible  with  the  section. 

Mr.  HOEFMAN  said  that  so  far  as  related  to 
the  specific  appropriations  and  charges  in  the  ar- 
ticle just  passed,  there  could  be  no  necessity  of 
repeating  them  here,  and  embarrassing  the  sub- 
ject with  the  whole  quarrel  which  hung  on  that 
unfortunate  article.  But  this  was  the  main 
scope  of  this  amendment.  He  shonld  vote  a* 
gainst  it.  If  this  article  was  not  mutilated  and 
destroyed,  it  would  abundantly  protect  the  ca- 
nal  revenues  so  far  as  they  were  designed  to  be 
appropriated  to  particular  purposes,  and  it 
would  provide  a  salutary  rule  for  making  ap- 
propriations. This  amendment  should  have  been 
incorporated  in  the  other  article  if  any  where. 
And  he  trusted  we  should  not  be  again  involved 
in  the  controversy  as  to  what  the  legislature 
might  do  wit"  any  surplus  that,  might  remain  af- 
ter the  appropriations  already  made  should  be 
satisfied — for  if  we  were,  we  should  not  get 
throogh  this  article  or  any  thing  else  during  the 
sitting  of  this  body.  Mr.  H.  again  explained 
the  operation  of  this  section,  as  calculated  emi- 
nently to  secure  safety  and  responsibility  in  the 
matter  of  appropriations. 

Mr.  WORDEN  had  offered  his  amendment 
somewhat  with  a  view  of  drawing  from  the  gentle- 
man from  Herkimer  his  construction  of  the  pro* 
visions  of  the  article  which  had  been  adopted, 
in  securing  the  revenues  of  the  canals  from  leg- 
islative interference  until  the  canals  should  be 
completed.  He  concurred  with  him  that  this 
was  placed  beyond  their  reach  by  the  sections 
already  adopted,  and  he  therefore  consented  that 
his  amendment  should  lie  upon  the  table. 

Mr,  KIRKL  AND  asked  if  uVer  thisoection, 
all  appropriations  for  common  sbhools,  for  a- 
cademies,  &c.  &c,  must  be  made  annually  or 
biennially  ? 

Mr.  HOFFMAN  replied  that  they  must  be 
made  every  two  years,  though  they  might  be 
constitutionally  pledged.  Under  the  U.  S.  eon- 
stitution.  though  money  was  agreed  to  be  paid, 
it  would  not  be  paid  without  a  specific  appro- 
priation. 

Mr.   WORDEN  asked  how   appropriations 
could  be  made  to  carry  out  a  contract  on  the  <?*•, 
aals.  that  has  more  than  two  years  to  run? 
46 
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Mr.  HOFFMAN  replied  precisely  as  they  did  < 
'  under  the  federal  government.  If  there  was  no 
appropriation,  nothing  could  be  paid—  but  it  was 
not  to  be  supposed  that  the  legislature  would 
omit  or  delay  an  appropriation  and  thus  ar- 
rest the  progress  of  a  work.  He  regarded  this 
as  one  of  the  most  important  provisions  that 
could  be  inserted  in  the  constitution.  The  ob- 
ject of  the  section  was  to  prevent  the  legislature 
from  pledging  the  revenues  for  more  than  two 
years  in  advance,  and  compel  them  to  review 
them  every  year,  to  ascertain  what  appropria- 
tion  would  be  necessary.  He  had  not  been  able, 
from  his  knowledge  of  the  subject,  and  from  con- 
sultation with  officers  of  the  government  here 
with  him,  to  find  out  any  belter  method  of  com- 
pelling the  legislature  to  perform  with  wisdom 
,  and  careful  attention  this  great  work,  which 
was  the  most  necessary  in  order  to  secure  a 
safe,  responsible  and  free  government. 

Mr.  WORDEN  concurred  fully  with  the  gen- 
tleman in  the  propriety  of  obliging  every  legis- 
lature to  know  distinctly  what  amount  they  ap- 
propriated for  any  and  every  purpose  whatever. 
It  would  oblige  them  to  provide  the  means  as 
well  as  to  make  appropriations.  But  he  desired 
to  go  a  little  further.  He  had  intended  to  pre- 
sent a  section  which  should  compel  the  legisla- 
ture to  provide  ways  and  means,  by  taxation  or 
otherwise,  for  the  payment  of  every  appropria- 
tion which  they  should  make.  He  had  not 
brought  it  with  him  this  afternoon,  but  he  hope  I 
the  gentleman  from  Herkimer  would  take  it  in- 
to consideration.  He  believed  that  it  would 
tend  greatly  to  promote  economy  in  the  adminis- 
tration of  the  government. 

Mr.  RHOADES  said  there  had  been  for  the 
last  four  or  five  years,  a  great  strife  on  the  pert 
of  those  who  wished  to  be  considered  exclusive 
frienJs  of  the  common  schools,  to  withdraw  the 
funds  applied  to  academies,  &c.  from  the  United 
States  deposite  fund.  The  strife  would  come 
up  every  two  years,  under  this  section.  He 
hop^d  that  some  provision  would  be  made  to 
secure  the  academies  from  fluctuating  legisla- 
tion. 

Mr.  NICOLL  remarked  there  was  a  separate 
article  on  that  subject. 

Mr.  MARVIN  thought  he  could  offer  ana- 
mendment  which  would  meet  the  views  of  the 
gentlemen  from  Onondaga  and  Herkimer.  He 
moved  to  amend  the  fourth  and  fifth  lines  so 
that  it  should  read  as  follows.  iC  nor  unless  such 
payment  be  made  within  two  years  next  after 
the  same  shall  be  payable  pursuant  to  such  ap- 
propriation." 

Mr.  HOFFMAN  said  this  would  leave  the 
matter  precisely  where  it  now  was.  It  would 
enable  the  legislature  this  year  to  pass  en  act 
that  would  run  four  or  five  years  ahead.  That 
he  desired  to  avoid  As  to  the  objection  of  Mr. 
Rhoades.  that  would  be  obviated  by  a  provision 
that  would  keep  the  literature  fund  distinct  from 
the  school  fund.  For  one,  he  regarded  colleges 
and  academies  as  schools  for  the  counties  and 
the  state,  and  as  indispensible  as  the  schools 
I  were  to  the  districts.  Hence  he  would  keep 
these  funds  distinct.  Another  advantage  would 
result  from  this  provision.  It  would  oblige  the 
public  officers,  in  regard  to  ail  these  trust  funds, 
to  come  forward  and  say  what  they  produced, 


ask  what  appropriations  they  wanted,  so  that 
the  legislature  every  year  might  appropriate, 
and  the   public   know  what  was   appropriated. 

Mr.  KIRKLAND  inquired  what  would  be  the 
practical  effect  of  this  section  upon  the  lf»w 
which  appropriated  money  to  certain  colleges 
for  five  years  and  until  otherwise  ordered  ? 
Would  this  require  the  passage  of  a  new  Jaw 
every  two  years? 

Mr.  HOFFMAN  said  it  would  be  precisely 
like  the  action  of  Congress  under  a  treaty  stip- 
ulating to  pay  money.  If  a  law  should  be 
passe  J  appropriating  money  to  Hamilton  Col- 
lege for  five  years,  the  public  officers  would  pay 
the  money  for  two  years.  After  that  they  must 
inform  the  legislature  that  so  much  money  was 
needed  for  that  purpose,  and  the  legislature 
must  make  the  appropriation. 

Mr.  KIRKLAND:— Suppose,  in  that  case,  the 
legislature,  after  two  years  were  to  refuse  to 
continue  the  appropriation? 

Mr.  HOFFMAN  replied  that  if  the  legislature 
should  act  against  Jaw,  their  duty  and  their 
oaths,  he  knew  of  no  way  to  make  it  obligatory. 
You  could  not  get  a  mandamus  against  the  le- 
gislature. It  must  be  left  entirely  with  them  to 
appropriate.  If  ihe  law  calling  for  it  was  a 
bad  one,  it  would  be  a  question  between  them 
and  their  constituents.  He  had  no  apprehen- 
sion that  they  would  refuse  to  appropriate  when 
good  faith  required  it. 

Mr.  RICHMOND  hoped  the  section  would 
pass  precisely  as  it  stood.  The  appropriations 
to  academies,  from  the  deposit  fund,  he  hoped 
would  be  lei't  to  the  control  of  the  legislature 
entirely,  as  it  was  now.  It  never  should  have 
gone  to  them,  and  should  be  taken  away.  And 
so  of  these  appropriations  to  coJJeges. 

Mr.  MARVIN  withdrew  his  amendment. 

Mr.  VAN  SCHOONHOVEN  renewed  it,  ani 
went  on  to  oppose  the  entire  section — in  the 
course  of  his  remarks  attributing  to  Mr.  Rich- 
mond hostility  not  only  to  all  literary  institu- 
tions, but  to  the  charitable  and  benevolent  en- 
terprises of  the  day. 

Mr.  SWACKHAMER  replied  in  defence  of 
the  section. 

Mr.  BROWN  also  sustained  the  section. 

Mr.  RICHMOND  defended  himself  from  the 
charge  of  illiberality  towards  charitable  and 
literary  associations. 

Mr.  BERGEN  moved  the  previous  question, 
and  it  was  seconded. 

The  amendment  was  negatived  and  the  sec- 
tion adopted. 

The  2d  section  was  read  as  follows  : 

$  2  The  crodtt  of  the  state  shall  nor,  id  any  mannert 
be  given  or  loaned  to,  or  in  aid  of,  any  individual,  asso- 
ciation or  incorporation. 

Some  conversation  here  ensued  between 
Messrs.  VAN  SCHOONHOVEN  and  RICH- 
MOND in  relation  to  the  matter  before  at  issue 
between  them. 

Mr.  SWACKHAMER  moved  to  add  after  the 
word  "credit"  the  words  "money  or  property." 

JVIr,  HOFFMAN  opposed  the  amendment, 
saying  that  if  the  state  had  money  to  lend,  it 
should  be  allowed  to  lend  it— if  property,  to 
sell  it. 

Mr.  SWACKHAMER  did  not  suppose  the 
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state  would  have  money  to  lend  very  soon.  But 
he  withdrew  his  amendment. 

Mr.  O'CONOR  moved  to  add  to  the  end  of 
the  section  the  following: — 

"  Nor  stu  11  any  gi  t  of  public  moneys  or  property  be 
mi de  except  as  •<  reward  for  mi  i  ary  services,  or  by 
the  release  of  escheats  or  torftitures." 

Mr.  RUSSELL  thought  the  section  sufficient- 
ly guarded.  And  if  it  should  turn  out.  after  the 
payment  of  the  public  debt,  that  the  state  should 
be  in  possession  of  large  revenues,  it  might  be 
that  the  state  might  think  it  right  to  make  do- 
nations to  some  sections  which  had  built  their 
own  works  at  their  own  expense. 

Mr.  O'CONOR  would  not  press  the  amend- 
ment, if  there  was  a  single  objection  to  it. 

The  section  was  adopted  unanimously. 

The  third  section  was  read  as  follows: — 

$3  The  state  rn^y,  to  meet  casual  deficits  or  failures 
in  revenues,  or  for  expenses  not  provided  for,  contiaet 
debts,  but  such  debts,  direct  or  contingent,  singly  or  in 
th  y aggregate ,  sh  II  not,  at  any  tine  exceed  oue  mil 
lion  of  dollars,  and  thn  moneys  arising  from  the  loans 
creating  such  debts  shall  be  applied  to  the  purjose  for 
which  they  were  obtni  ed,  or  to  repay  the  debt  so  con- 
tracted, and  to  no  other  purpose  whatever. 

The  section  was  adopted  nem  con. 

The  fourth  section  was  read  as  follows: — 

$  4  *n  add  tion  to  the  above  limited  powers  to  con- 
tract d«  b'.s,  the  state  may  contract  debts  io  repel  inva- 
sion, suppress  insurrection,  or  defend  the  state  in  \v:ir; 
but  ihe  money  arising  from  the  contracting  of  such 
deb  s  shill  be  applied  to  the  purpose  lor  which  it  was 
raised,  or  to  repay  such  debts,  and  io  no  other  purpose 
whatever. 

Mr.  HOFFMAN  expla'ned  the  section,  and  it 
was  adopted  without  opposition. 

The  fifth  section  was  then  read   as  follows: — 

$  6  Except  the  debts  specified  in  the  third  and  fourth 
sections  of  this  article,  no  debtor  liability  shall  be 
hereafter  contraeied  by  or  on  behalt  of  this  state,  un- 
less such  debt  shall  be  authorized  by  a  law  for  some 
sinele  work  or  object,  to  b>- distinctly  sp»  cified  herein, 
and  su<  h  law  shall  impu&e  and  provide  for  the  collec- 
tion of  a  direct  annual  tax,  to  pay,  and  suffici  nt  to 
pay  the  intere  t  on  such  debt  as  it  falls  due,  and  also 
to  pay  and  discharge  'he  principal  of  such  debt  within 
eighteen  years  from  the  time  of  the  contracting  there- 
of. No  such  1  uw  shall  t.ke  effect  i-nti  it  shall,  at  a 
general  election,  have  been  submitted  to  the  people 
and  have  received  a  majority  of  all  the  vo'es  cast.  Cot 
or  against  it,  at  such  eb  ction  On  the  final  passage 
of  such  bill  in  either  house  of  tne  legislature,  ;he 
'question  sh- II  be  taken  by  ayes  and  noes,  to  be  duly 
entered  on  the  journals there  f,  a  d  shtllbe:  ,l>hall 
this  bill  pass,  and  ought  the  same  to  receive  the  sane 
tion  of  the  people?"  The  legislature  may  at  any 
ti.  e  alter  the  approval  of  such  law  by  the  people,  if 
no  debt  s-hall  uave  been  cont  acted  or  liability  incur- 
red in  pur?u  »rne  thereof,  repeal  the  law;  and  may  at 
any  time  by  law  forbid  Ihe  contracting  of  any  furrier 
dent  or  liability  under  such  law,  but  t  e  tax  imposed  , 
by  such  act  in  proportion  to  thr  debt  and  lability 
which  may  ha\e  been  contracted  i<i  pursuance  of  such 
law  shall  remain  in  force  and  be  irrepealable,  ai;d  be 
annually  collected  until  the  proceeds  thereof  shal 
have  mtde  the  provM  u  hereintofore  specified  to  p<y 
and  dis  harge  >hi  interest  and  principal  of  such  debi 
and  liability. 

The  money  arising  from  anv  loan  or  stock  creating 
debt  or  liability  shall  be  ap  lied  t«»  the  work  or  objeci 
spfcifie  J  in  the  hci  authorizing  such  debt  or  liability: 
or  for  'he  repayment  of  such  debt  or  liability,  and  foi 
no  other  puppose  whatever. 

N«»  such  law  shall  t  e  submitted  to  be  acted  ^n  with 
in  three  months  after  its  passase  or  at  any  general 
e'ection,  wh"U  any  <  th^r  law  or  any  bill  or  any  amend 
men  'tm-nt  of  ihe  constitution,  shall  be  submi  ted  to  be 
Voted  f  >r  or  against 

Mr.  HOFFMAN  said,  as  this  section  had  been 
regarded  as  a  serious  change  in  the  form  of  our 


government,  he  would  explain  it  briefly.  Ha 
spoke  of  the  disposition  of  all  free  governments 
to  contract  debt,  as  their  besetting  sin,  against 
which  it  was  indispensible  to  guard,  if  we  would 
avoid  taxation  direct  or  indirect.  Unless  some 
check  was  placed  upon  this  dangerous  power  to 
contract  debt,  representative  government  could 
not  long  endure.  Without  some  check,  you 
would  have  debt,  and  this  debt  would  be  fasten- 
ed upon  the  surplusses  of  your  canals — and  those 
who,  with  him,  favored  a  free  transportation 
and  travel,  would  guard  against  debt,  which 
more  than  any  thing  else,  would  form  iron  bars 
to  trade.  He  proceeded  to  point  out  the  opera- 
lion  of  the  section.  The  submission  principle 
was  so  guarded  that  the  representative  must  en- 
dorse the  act  submitted  as  right  and  proper.-— 
The  taxing  principle  would  operate  also  as  a 
check  against  engaging  in  doubtful  projects. — 
The  obligation  to  submit  laws  to  the  people  at 
a  general,  rather  than  a  special  election,  would 
also  secure  the  masses  against  a  surreptitious 
decision.  Again,  the  law  was  to  be  three  months 
before  the  people  prior  to  an  election — and  this 
too  would  prevent  the  people  being  taken  by 
surprise.  Again,  if  the  law  was  modified  or  re- 
pealed, the  tax  must  remain  to  sponge  out  the 
debt. 

Mr.  SHEPARD  moved  to  strike,  out  all  of  the 
section  after  tht  word  **  state"  in  the  third  line. 
Mr.  S.  advocated  his  amendment,  saying  that 
he  desired  to  prohibit  entirely  the  creation  of  a 
debt,  except  for  the  purposes  specified  in  the 
preceding  section.  He  did  not  think  that  gov- 
ernment should  run  in  debt,  except  in  those  par- 
ticular cases. 

Mr.  BASCOM  had  intended  to  move  an  a- 
mendment  authorizing  the  legislature  to  create 
debt,  providing  they  had  the  moral  courage  to 
provide  for  its  payment  by  direct  taxation.  He 
had  his  fears  that  if  this  section  should  stand  as 
it  was,  it  might  lead  hereafter  to  the  creation  of 
another  large  debt.  He  preferred  to  leave  this 
matter  with  the  legislature,  believing  the  check 
of  direct  taxation  would  be  sufficient  to  guard 
the  interests  of  the  people.  He  thought  the  a- 
mendment  of  the  gentleman  from  New  Y^rk  far 
preferable  to  the  original  section.  He  believed 
the  time  had  gone  by,  when  in  view  of  the  great 
resources  and  wealth  of  this  state,  it  would  be 
necessary  to  create  new  debts.  Much  less  did 
he  believe  it  would  ever  be  necessary  to  set  in 
motion  this  cumbrous  machinery  to  create  debt. 
When  it  should  become  absolutely  necessary  to 
raise  money,  let  it  be  done  by  direct  taxation. 
He  did  not  approve  of  this  section,  for  so  far  as 
it  related  to  this  matter,  it  did  change  our  rep- 
rt  sentative  government  into  a  democracy. 

Mr.  LOOMIS  did  not  believe  in  the  probable 
necessity  of  creating  a  debt  j  but  suck  a  con- 
tingency  was  possible.  He  would  therefore 
leave  the  future  to  meet  such  contingenciens,  as 
they  arose.  He  had  always  believed,  that  the 
legislature  and  people,  for  the  time  being,  might 
with  perfect  propriety  be  trusted  with  the  dis- 
position of  the  immediate  subject  before  them, 
of  their  own  property  and  means  in  hand;  but 
that  they  never  had  the  risrht  to  legislate  for  the 
future,  to  bind  those  who  were  come  after  them 
so  as  to  prevent  them  from  perfect  freedom  of 
action.    But  what  had  been  our  course  to  day  I 
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We  had  been  legislating  for  the  future— tying 
down  their  hands  for  the  next  25  years  on  mat- 
ters which  pertained  exclusively  to  themselves. 
It  had  been  perfectly  analagous  to  pledging  the 
faith  of  the  state  to  carry  on  the  public  works, 
and  drawing  on  the  future  for  payment.  We 
had  to-day  imposed  a  tax  for  25  years  for  the 
prosecution  of  the  public  works,  and  this  too 
without  estimates,  surveys  or  any  requisite 
knowledge.  This  binding  up  the  future,  by  our 
acts,  he  had  all  along  deprecated  and  now  de- 
precated. For  this  reason  he  opposed  this  a- 
mendinent.  Was  it  for  us  to  say  in  advance  that 
the  people  should  not  impose  on  themselves 
debt  and  taxation,  if  they  think  the  emergency 
required  it?  Mr.  L.  doubted  the  power  of  the 
people  to  restrict  themselves  or  the  future  in 
this  way.  If  this  section  should  be  amended  in 
this  way,  and  the  legislature  should  submit  to  the 
people  a  proposition  to  create  a  debt  and  tax 
themselves  to  pay  it,  and  if  that  act  should  be 
ratified  with  all  the  solemnity  that  they  would 
adopt  this  constitution,  he  doubted  whether  any 
power  could  prevent  it. 

Mr.  E.  HUNTINGTON  moved  to  amend  the 
section  by  striking  out  all  that  relates  to  the 
submission  of  the  law  to  the  people. 

Mr.  RUSSELL  opposed  the  amendment.  The 
principle  recognized  here  was  in  practice  in  all 
our  towns,  and  the  people  in  their  primary  ca- 
pacity, voted  taxes  on  themselves  to  the  amount 
of  millions,  in  the  aggregate,  every  year.  This 
power  to  tax  could  not  be  lodged  in  safer  hands 
than  in  the  hands  of  those  who  had  to  pay. 

Mr.  BAKER  said  if  the  amendment  of  the 
gentleman  from  Oneida  should  prevail,  he  should 
move  to  insert  a  provision,  to  the  effect  that  no 
law  creating  a  loan  should  take  effect  unless  it 
shall  receive  the  assent  of  a  majority  of  all  the 
members  elected  in  two  successive  legislatures. 
Mr.  PATTERSON  felt  little  interest  in  these 
amendments.  After  we  had  adopted  a  provi- 
sion authorizing  the  legislature  to  create  debts 
in  case  of  war  or  invasion,  he  did  not  believe 
there  would  ever  be  any  necessity  to  incur  any 
other  debt  to  the  amount  of  a  single  dollar.  He 
should  therefore  vote  for  the  amendment  of  Mr. 
Shepard.  He  believed  after  the  present  debt 
of  the  state  was  paid,  the  canals  would  yield  a 
revenue  abundant  f  r  all  purposes.  No  one 
could  visit  the  western  states  and  see  their  al- 
most boundless  resources,  and  still  doubt  but 
that  the  revenues  of  the  canals  would  in  a  few 
jrears  amount  to  five  or  six  millions  of  dollars. 
Why,  only  ten  years  ago  the  little  county  of  Li- 
vingston sent  to  the  New  York  market  a  greater 
amount  of  products  than  all  the  region  west  of 
Buffalo.  But  now,  there  were  twenty  counties 
in  Ohio  alone  that  sent  more  than  that  county. 
He  was  sure  that  the  tolls  on  our  canals,  though 
they  might  be  reduced  one-half,  would  reach 
the  amount  he  had  named.  Believing  then  that 
they  would  be  abundantly  sufficient  for  all  the 
purposes  of  the  state,  he  should  vote  for  the 
amendment  of  the  gentleman  from  New  York. 


Mr.  KIRKLAND  said  the  gentleman  had  a 
greater  degree  of  prescience  than  most  of  us.— 
For  himself,  he  concurred  with  Mr.  Loomis, 
that  we  could  not  foresee  every  thing  that  misht 
happen,  and  that  we  could  not  do  an  idler  thing 
than  to  assume  and  act  on  the  presumption  that 
no  state  of  things  could  exist  making  it  proper 
or  necessary  to  contract  a  debt.  He  thought  the 
section  abundantly  guarded,  even  if  it  should 
provide  only  that  whenever  a  new  debt  should 
be  proposed,  the  means  of  payment  should  be 
provided  by  direct  taxation.  But  if  this  was 
not  sufficient,  the  other  guard,  to  which  he  had 
no  objection,  would  abundantly  secure  us  against 
improvident  debt. 

Mr  WORDEN  opposed  the  section,  as  im- 
plying an  admission  that  the  experiment  of  a 
republican,  representative,  responsible  form  of 
government,  after  a  trial  of  more  than  70  years, 
had  proved  a  failure,  and  was  not  to  be  trusted 
in  the  exercise  of  an  essential  function — that  the 
people  were  not  capable  of  judging  of  the  action 
of  the  action  of  their  representatives,  and  of 
correcting  their  errors.  He  regarded  the  pro- 
position if  carried  out,  as  calculated  to  lull  the 
people  into  a  false  security,  and  to  disarm  them 
of  that  vigilance  in  regard  to  the  action  of  their 
representatives,  that  was  essential  to  the  pre- 
servation of  public  liberty.  He  protested  that 
under  the  system  which  had  been  so  long  been 
in  practice  in  this  state,  and  under  the  legisla- 
tion which  had  been  so  much  censured  and  de- 
nounced, the  state  of  New-York  had  made  un- 
paralleled progress  in  all  the  elements  of  wealth 
and  greatness — that  their  never  was  a  time  when 
the  people  was  not  capable  of  appreciating  and 
of  approving  or  condemning  the  action  of  their 
representatives,  and  for  one,  he  was  not  willing 
to  place  a  stigma  upon  the  intelligence  of  the 
people,  and  upon  representative  government,  by 
voting  for  any  such  provision  as  this. 

Mr.  SHEPARD  modified  his  amendment  by 
also  striking  out  the  words,  "  or  liability." 

Mr.  HOFFMAN  replied  to  Mr.  Wokden  in 
defence  of  the  section. 

Mr.  J.  J.  TAYLOR  laid  on  the  table  a  mo- 
tion to  reconsider  the  6th  section  of  the  first 
financial  report. 

Mr.  BROWN,  a  similar  motion  to  reconsider 
the  3d  section  of  that  report. 

Mr.  SWACKHAMER  laid  on  the  table  two 
additional  sections  to  the  pending  article. 
BOARDS  OF  SUPERVISORS. 
Mr.  R.  CAMPBELL,  jr.,   from  committee 
number  15,  submitted  the  following  report : 
ARTICLE  — . 
§  — .  The  legislature  sin  11  provide  by  law  for  the  re- 
organization of  the  boards  of  supervisois  of  the  seve- 
ral counties  of  the  state,  so  as  to  create  a  more  equal 
representation   in  said  boards,  and   may  confer  upon 
the  same  such  further  powers  of  local  legislation  and 
administration  as  shall  from  time  to  lime  be  prescribed 
by  law. 

The  Convention  then  adjourned  to  8£  o'clock 
to-morrow  morning. 
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WEDNESDAY,  SEPTEMBER  23. 


Prayer  by  the  Rev.  Mr.  Wilkins. 

Mr.  YAWGER  presented  a  memorial  from 
ciiizens  of  Cayuga  county  for  an  equal  distribu- 
tion of  the  literature  fund.  Referred  to  com- 
mittee of  the  whole. 

Mr.  MANN  called  the  attention  of  the  Con- 
ventiou  to  the  fact  that  the  clerks  of  the  first 
and  third  chancery  districts  had  made  no  returns 
in  answer  to  a  resolution  sometime  since  passed 
by  the  Convention.  They  were  the  two  most 
important,  and  the  districts  in  which  the  largest 
amount  of  funds  were  held.  He  moved  that  the 
Secretary  be  directed  to  communicate  with  them 
and  request  answers  in  obedience  to  the  resolu- 
tion. 

Mr.  TAGGART  suggested  that  the  registers 
and  assistant  registers  should  be  included  in  the 
resolution. 

Mr.  MANN  assented. 

Mr.  HOFFMAN  suggested  that  the  commu- 
nication should  be  sent  to  the  appointing  power 
— the  Chancellor — so  that  if  any  subordinate 
neglected  to  discharge  his  duty,  contumacy  might 
be  punished. 

Mr.  MANN  so  modified  his  resolution,  and  as 
amended  it* was  adopted. 

RESTRICTIONS*  THE  DEBT-CREATING  POWER. 

The  Convention  resumed  the  consideration  of 
the  second  report  of  th°  finance  committee,  on 
the  power  to  create  state  debts  and  liabilities 
and  in  restraint  thereof. 

The  pending  amendment  was  that  offered  last 
night  by  Mr.  E.  Huntington,  to  the 5th  sectiun. 

Mr.  E.  HUNTINGTON  moved  further  to  a- 
mend  by  striking  out  the  word  "approval"  in 
the  17th  line,  and  insert "  passage,"  and  by  strik- 
ing out "  by  the  people"  from  the  18th  line,  so 
that  the  section  would  read,  '"  the  legislature 
may  at  any  time  after  the  passage  of  such  law," 
he,  instead  of  "  the  legislature  may  at  any  time 
alter  the  approval  of  such  law  by  the  people,"  &c. 

Mr.  HOFFMAN  defended  the  section.  He 
was  willing  to  trust  to  the  intelligence  of  the 
people.  He  expressed  his  confidence  in  the  po- 
pulation of  cities.  He  had  not  s*een  anything  in 
their  political  action  heretofore  which  had  led 
him  to  fear  that  they  would  yield  to  the  corrupt 
influences  of  politicians,  for  the  perpetration  of 
mischief,  and  he  believed  they  would  behave 
themselves  as  well  in  future.  The  people  had 
never  created  a  debt  which  they  were  after- 
wards willing  to  repudiate;  and  while  he  had 
never  had  any  overweening  confidence  in  the 
masses,  which  they  did  not  bestow  upon  him- 
self, from  necessity  or  otherwise,  he  still  would 
trust  them  in  such  a  matter  with  a  greater  feel- 
ing of  security  than  he  could  have  in  the  legis- 
lature. In  niteen  years,  if  that  body  had  the 
powei'  to  contract  debt,,  we  should  find  ourselves 
in  the  full  career  of  debt  and  taxation. 

Mr.  WORDEN  Would  not  say  that  this  arti- 
cle was  intended  to  be  deceptive,  or  that  ft  em- 
anated from  a  spirit  of  demagogueism,  but  he 
did  declare  it  specious  and  fallacious.  It  did 
not  prevent  the  legislature  from  contracting  any 
debt  it  thought  proper  to  create.    The  gentle- 


!  man  from  Herkimer  was  now  the  subordinate 
I  of  a  government  which  annually  taxed  this  state 
$2,000,000,  and  which  was  now  engaged  in  a 
war,  the  expenses  of  which  would  bring  to  this 
state  an  expense  of  ten  millions  of  dollars.  And 
yet  the  gentleman  sought  not  to  put  a  limit  upon 
the  general  government  in  its  power  to  create 
debts.  Why  this  attempt  to  save  the  people  in 
the  penny,  while  they  were  open  to  robbery  by 
the  pound?  It  was  a  specious  pretence  to  de- 
ceive the  people  with  the  idea  that  they  were  to 
be  saved  from  debt  and  taxation  in  tnis  way. — 
In  every  portion  there  was  deceit.  Let  gentle- 
men look  back  to  the  legislature  of  1836,  and 
they  would  find  that  had  it  not  been  for  that  le- 
gislature, which  was  then  the  true  conservative 
branch  of  the  government,  the  strte  might  now 
have  been  groaning  under  additional  millions  of 
debt.  While  the  members  of  the  legislatme 
acted  upon  their  individual  responsibility,  they 
would  be  cautious  in  their  acts;  but  relieve  them 
from  that  responsibility  by  giving  to  the  people 
the  approval  ol  all  laws  to  create  debt,  and  this 
conservative  feature  of  our  representative  gov- 
eminent  is  gone,  and  log-rolling  would  be  open 
and  bold  in  the  hails  of  legislation,  invited  by 
this  very  provision.  Upon  every  feature  of  this 
section  was  written  distrust  of  the  intelligence 
of  the  people,  and  it  was  subversive  of  every 
principle  ol  a  representative  government. 

Mr.  HOFFMAN  said  the  whole  argument  of 
the  gentleman  was  founded  upon  the  circum- 
stance of  his  (Mr.  H.)  holding  an  office  under 
the  federal  government.  But  he  alleged  that  his 
acts  would  show  him  to  have  been  at  no  time  a 
great  advocate  for  the  extent  of  the  power  of 
that  government.  So  far  from  a  distrust  of  the 
people,  his  article  was  founded  upon  the  belief 
that  the  people  knew  as  well  as  their  represen- 
tatives what  was  best  for  themselves.  Los- 
rolling  would  be  prevented  by  the  provision  that 
but  one  law  should  be  submitted  to  the  people 
at  the  same  time.  He  distinctly  affirmed  what 
the  gentleman  denied,  that  the  legislature  would 
be  prevented  by  this  section  from  creating  new 
debts. 

Mr.  SIMMONS  had  been  taxed  with  hearing 
a  great  deal  of  the  same  arguments  which  had 
been  advanced  here  this  morning  at  a  time  when 
he  had  a  seat  in  the  legislature.  He  was  op- 
posed to  the  ideas  advanced,  which  were  in  sub- 
stance that  the  legislature  should  be  made  a  mere 
committee,  tha  should  report  in  due  order 
under  particular  directions.  He  compared  the 
state  of  New-York  to  a  triangle,  the  several 
parts  of  which  had  different  interests,  making 
up  a  perfect  whole;  and  all  these  interests  should 
be  properly  taken  care  of.  The  Erie  canal  had 
been  built  with  money  borrowed  in  Europe,  by 
Which  the  great  West  had  been  rendered  pros- 
perous. He  would  dp  justice  to  that  portion  of 
the  state,  which  he  knew  had  nd'jealousjT  of 
other  parts  of  the  state.  His  own  region  was 
one  where  the  iron  mining  principle  pie  vailed, 
always  the  last  to  come  to  perfection;  and  there 
should  be  no  constitutional  provision    which 
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should  prevent  the  legislature  from  holding  out 
an  impartial  hand  in  aid  of  all  interests  in  the 
different  parts  of  the  state.  He  could  not  consent 
to  carry  this  question  to  the  polls, by  which  isms 
would  only  be  perpetuated  by  appeals  to  local 
feelings.  Mr.  Hoffman  had  alluded  to  the  cir- 
cumslance  that  all  arts  and  sciences  had  deriv. 
ed  their  titles  from  the  original  name  of  "city," 
and  Mr.  S.  went  into  an  archaeological  state- 
ment in  correction  of  Mr.  H. 

Mr.  NICOLL  defended  the  section.  Instead 
of  creating  isms  and  log  rolling,  he  thought  it 
would  effectually  guard  against  both.  It  was  only 
in  legislative  bodies  that  there  could  be  log  roll- 
ing; it  was  impossible  amongst  the  masses.  He 
thought  the  section  was  requisite  to  secure  ne- 
cessary reforms. 

Mr.  CAMBRELENG  showed  by  reference  to 
the  constitution  of  New*  Jersey,  of  1844,  th  .t  the 
gentleman  from  Essex  was  in  error  in  saying 
that  no  such  provision  had  ever  been  adopted  in 
the  civilized  world.  The  same  constitution  pro- 
vided that  no  two  appropriations  should  be  put 
into  the  same  section,  so  that  each  one  would 
stand  on  its  own  merits.  This  provision,  too 
had  found  its  way  into  the  constitutions  ol'lowa, 
Louisiana,  Texas,  Michigan  and  Mississippi, 
which,  however,  had  unfortunately  Jailed.  It 
was  from  this  state,  originating  in  the  proceed- 
ings ot^  1835,  and  later  years,  which  demanded 
the  '*  people's  resolution"  and  the  actof  1842. 

Mr.  RHOaDES  briefly  opposed  the  section, 
and  read  an  amenlment  which  he  desired  to 
offer  at  the  proper  time,  as  follows  : — 

$  5  Except  the  debts  specified  in  the  thiid  and  fourth 
sections  ut  this  article,  no  debt  sli  <ll  be  hereaiter  con- 
tracted by  or  on  behalf  of  tnis  State,  unless  stci  deb 
shall  be  authorized  by  law  fur  some  work  or  object  to 
be  distinctly  speeifid  theiein ;  aud  no  such  lawshnll 
t  ke  ffl>ct  until  i  shall,  at  a  general  election,  have 
been  submitted  to  the  people,  and  hive  received  a  ma- 
jority of  all  the  votes  cast  for  or  against  it  at  such 
election. 

Mr.  W.  TAYLOR  was  in  favor  of  the  princi- 
ple incorporated  into  this  section.  The  submis- 
sion to  the  people  would  prevent  logrolling  and 
guard  the  state  from  debt,  for  it  could  not  be 
supposed  that  the  people  would  tax  themselves 
imprudently;  the  greater  danger  was  that  they 
would  not  go  far  enough. 

Mr.  MORRIS  was  opposed  to  the  amendment 
of  the  gentleman  from  OneiJa.  On  relerring  to 
the  history  of  the  state  he  said  it  was  found  that 
all  works  which  were  general  and  had  met  with 
the  approval  of  the  people,  were  productive  of 
good  in  themselves  and  of  a  surplus  to  the  trea- 
sury  of  the  state.  Not  so  in  respect  to  works 
that  were  local,  and  got  up  by  political  parties 
and  combinations.  If  this  section  was  adopted, 
it  never  would  stop  one  solitary  work  that  the 
in  erests  of  the  state  might  require;  notwith- 
standing the  thousands  of  local  acts  which  had 
an  effect  on  political  leaders. 

Mr.  RHODES  continued  the  debate.  He  said 
he  was  wrong  to  be  obliged  to  part  company 
with  his  friend  and  colleague  (Mr.  Taylor) 
who  was,  like  himself,  the  son  of  federal  par- 
ents, anu  had  grown  up  with  him  as  young  fed- 
eralists. He  had  acted  with  him  in  favor  of 
Clinton  and  internal  improvements  in  favor  of 
the  speedy  enlargement  of  the  Erie  canal?(laugh- 
ter),  in  ftVer  efrlhtt  national  bank,  (laughter),  | 


and  in  favor  of  every  public  measure  which  he 
(Mr.  R.)  had  advocated,  until  the  time  ol  the 
political  scuffle  in  1823,  an  1  at  the  time  of  the 
introduction  of  the  "  People's  Resolutions,"  they 
were  not  found  acting  together,  and  since  which 
they  have  been  obliged  to  differ  upon  almost  all 
questions  of  state  policy.  He  had  offered  his 
substitute  because  he  supposed  it  was  a  miudle 
ground  upon  which  they  could  both  act  in  con- 
cert. 

Mr.  W.  TAYLOR,  in  self-vindication,  said 
that  he  had  parted  company  with  his  rolli-ague 
under  the  administration  of  Adams,  with  which 
he  (Mr.  T.)  was  dissatisfied.  Since  that  time 
he  had  followed  the  doctrines  of  the  democratic' 
party,  while  his  colleague  had  pursued  his  old 
course. 

Mr.  RHOADES  wished  to  refresh  the  memory 
of  his  colleague  upon  this  question,  but 

Mr.  W.  TAYLOR  contended  that  he  needed 
not  to  be  reminded  of  past  history. 

Mr.  RUSSELL  suggested  that  the  question 
between  the  two  gentlemen  should  be  referred  for 
settlement  to  the  court  of  conciliation. 

Mr.  SHEPARD   spoke    of  the  purposes   for 
which  governments  were  instituted,  and  conclu- 
ded that  they  ought  to   be  restrained    from   em 
barking  in  stupendous  works   of  improvement, 
and  limited  to  their  legitimate  duties  to  protect 
the  just  rights   of  citizens.     Public  works   by 
states  had  never    been   productive,   as   he  said 
was  shown  by  the  engagements  of  many  states 
which  he  enumerated. 
Mr.  BRUCE  moved  the  previous  question. 
The  call  was  seconded,  40  to  19 — no  quor  m. 
At  a  second    vote   there   were  41  to  24.     The 
main  question  was  on  the  motion  of  Mr.  E.  Hun- 
tington, it  was  bst — ayes  34,  noes  70  : — 

A YKS—  Messrs.  Archer,  Ayrault,  F.  F.  Backus,  H* 
Backus,  BaKer,  Bray  on,  Bruce,  Bull,  Chainbeilain, 
Crooker,  Dodd,  Dorloti.  Graham,  Hawley,  K.  Hunting- 
ton, Jordan,  Marvin,  Nicholas,  O'Couor,  Parish, 
Patterson,  Pennirnan,  Porter,  Kichmoud,  Salisbu- 
ry, binimons,  W.  H.  Spencer,  Stow,  Strong,  Ttggurij 
Van  bchoonUoven,  Wnnen,  w'orden,  A.  ^  right— 3*. 

NOES— Messrs  Allen,  ha*  com,  Bersen,  Bowdish, 
Brown,  Brundage,  Burr,  Cambrelenc,  D  I)  Campbell, 
K.  Campbell,  j«-  ,  Chatfiekl,  Clark,  Clyde,  toruell, 
Ciiddthnck,  Dana,  Danfortli,  Dubois,  Flanders  Geo- 
hard,  Greene,  Harrison,  Hart,  Hoffman,  Holcbkiss, 
Hunt,  Hunter,  A  Huntington,  Hutchinson,  Jones, 
Kemble,  Kernan,'  King  ley,  Ki  klan  ,  Loomis,  Al  uin, 
McNeil,  McMtt,  Morris,  iMunro,  Murphy,  Xel  is,  Per- 
kins, Powers,  President,  i  iker,  Riipgles,  Kussell,  St. 
John,  Sanfotd,  Soars,  Hiaw,  Miclilon,  Miepard,  Smith, 
Stanton,  Stephens,  Me'son,  Swac  hamer,  Tall,  J  J. 
Taylor,  W.  Tiy  tor,  Tildon,  Townscti.l.  Tiiliiill,  Wan', 
VVaterbury,  White,  Wilbeck,  Wood,  Yawger,  Votings 
—70. 

Mr.  Shepard's  amendment  offered  last  night 
was  next  in  order.  Jt  flrike*  out  all  of  the  sec- 
tion alter  the  word  'J  stale  "  in  Hie  third  line — 
and  prohibits,  in  clfect.  the  contraction  of  any 
new  debt,  except  in  the  cases  previously  speci- 
fied. 

The  amendment  was  lost,  ayes  31,  noes  73. 

The  section  was  then  adopted,  ayes  72,  noes 
3b\ 

The  b'th  section  was  next  read  as  follows  : — * 

$  6.  Kvery  law  which  imposes,  continue?  or  revives 
a  tax.  shall  dis  inctly  state  the  tax  am,  the  object  to 
which  it  is  to  be  applied,  and  it  shall  no'  be  suiiicieut 
to  refer  to  any  other  law  t  .  iix  such  tax  or  object, 

Mr.  BAKXtt  intimated  liis  intention  heieaf- 
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ter  to  move  to  recommit  the  5th  section  with  in- 
structions. 

Mr.  HOFFMAN  explained  the  purport  of  the 
6th  section  to  be  to  secure  a  statement  of  the 
tax  and  the  object  to  which  it  is  to  be  applied 
in  the  law  it?elf,  thvit  the  people  rnuy  know  what 
an  I  for  what  their  burthens  are  imposed. 

The  section  was  agreed  to. 

Mr.  CHATFIELD  offered  the  following  as 
an  additional  section: — 

§  — .  No  direct  tax  shall  be  levied  on  the  people  of 
this  state  as  lo«ig  as  the  revenues  ot  the  state  shall  be 
sufficient  to  meet  the  demands  of  the  several  sinking 
funds  to  pay  the  debts  of  the  state  in  the  preceding  ar- 
ticle provided,  and  the  expenses  of  the  state  govern- 
ment. 

Mr.  C.  said  he  had  drawn  up  this  because  he 
did  not  think  it  was  the  policy  of  this  state  for 
the  next  20  or  30  years*  lo  impose  direct  taxes, 
e-pctfdtly  wrren  the  revenues  of  the  stale  would 
be  sufficient  for  every  purpose.  He  quoted  from 
the  Comptroller's  report  to  show  what  the  con- 
templated revenues  and  expenditures  would  be. 

Mr.  STOW  said  the  question  of  the  relation 
of  the  canals  to  the  government,  and  what  pro- 
portion of  the  tax  they  ought  to  pay,  had  been 
so  often  discussed  that  he  would  not  venture  to 
go  at  very  great  length  into  it  at  this  time;  but 
there  was  one  point  to  which  he  would  call  at- 
tention lor  a  lew  moments  It  had  been  urged 
that  they  of  the  canal  districts  ought  to  sustain 
the  government,  because  the  canals  were  made 
by  the  government.  But  was  it  the  only  pur- 
pose of  the  government  to  make  canals?  Was 
the  security  of  life,  and  liberty,  and  property 
nothing?  What  were  the  institutions  of  educa- 
tion, and  asylums  for  the  unfortunate?  The 
county  of  Delaware,  it  had  been  said,  was  in- 
jured by  the  canals,  and  therefore  that  the  canal 
district*  should  contribute  her  shire  to  the  sup- 
port of  the  government.  How  much  had  the 
state  expended  to  maintain  law  and  order  in 
Delaware?  AnJ  was  that  of  no  consequence? 
All  must  agree  that  it  was  of  as  much  conse- 
quence as  the  canals  were  to  other  counties. 
He  appealed  then  to  their  sense  of  justice  not  to 
single  out  any  particu'ar  district  to  say  because 
the  God  of  Heaven  has  given  you  a  country 
through  which  the  canal  runs,  therefore  you 
shall  pay  all  the  taxes  requisite  for  the  support 
of  the  government.  Would  the  gentlemen  on 
the  line  of  the  Erie  railroad,  to  which  the  state 
had  given  three  millions  of  dollars,  assent  to 
such  a  principle?  His  district  was  willing  to 
pay  their  proper  share,  but  they  would  not  sub- 
mit lo  be  taxed  for  all. 

Mi .  PERKINS  said  St.  Lawrence  county  stood 
away  from  these  canals,  but  they  were  not 
narrow-minded  enough  to  object  to  the  imposi- 
tion of  a  trifling  t-*x  for  the  purpose  of  comple- 
ting these  great  public  works. 

Mr.  WHITE  offered  the  following  amendment 
to  the  amendment  of  Mr.  Chatfield  : 

"  Provided,  however,  that  no  more  than  $200/00  an- 
nually shall  be  t  »ken  from  the  cauai  revenue,  until  the 
Erie  canal  enlargement)  and  the  Genesee  Valley  and 
Black  river  canals  are  completed." 

Mr.  W.  TAYLOR  read  an  amendment  which 
be  desired  t>  offer,  as  follows  : 

§  9  If  at  any  t'me  af<er  the  period  of  five  years  from 
the  adoption  of  this  constitution,  the  revenues  of  the 
8Ute  unappropriated  by  the  last  preceding  article, 


shall  not  be  sufficient  to  defray  the  necessary  expense! 
of  the  government  without  continuing  or  laying  a  dfr 
reci.  ttx,  the  legislature  may  at  its  discretion,  «>npp!j 
the  deficiency  in  whole  or  in  part,  from  the  stirpiu* 
revenues  of  the  caniU,  alter  comply mg  wilh  the  pro* 
visions  of  the  first  two  sections  of  ihe  last  preceding 
inide  for  paying  the  interest  and  extinguishing  tue 
principal  of  the  canal  and  general  lund  debt. 

He  said  the  Conventtan  had  given  a  constitu- 
tional pledge  for  the  enlargement  of  the  Erie 
canal,  and  the  completion  of  some  unfinished 
works,  and  therefore  the  tax  was  necessary  j  in 
fact*  gentlemen  had  changed  their  tone  and 
seemed  to  think  a  tax  was  desirable — that  it 
would  cause  the  people  to  look  more  closely  af- 
ter their  representatives.  Be  this  as  it  may,  he 
desired  to  leave  it  to  the  people,  by  their  repre- 
sentatives, to  say  whether  the  tax  should  be 
continued. 

Mr.  CHATFIELD  opposed  all  these  amend- 
ments, being  desirous  to  present  the  simple 
question  of  taxation  or  no  taxation.  In  the 
course  of  his  remarks  he  said  the  veto  message 
of  Gov.  Wright  in  1344  was  based  upon  the  very 
principle  of  his  proposition.  And  yet  we  saw 
here  the  strange  speclacle  of  his  "peculiar" 
friends,  the  representatives  from  his  county, 
taking  ground  against  those  views.  He  thought 
Gov.  Wright  more  than  any  other  man,  had  rea- 
son, in  the  language  of  bhakspeare,  to  put  up 
the  prayer,  "  God  save  mp  from  my  friends!" 

Mr.  HARRIS: — How  does  the  gentleman  from 
Otsego  propose  to  get  the  funds  for  the  support 
of  government,  beyond  the  $200,000  appropria- 
ted yesterday  ?  [A  voice — And  where  does  the 
gentleman  get  his  Shakspeare  quotation  ?] 

Mr.  CHATFIELD  only  wanted  to  get  a  di- 
rect vote  on  this  proposition.  If  it  should  pre- 
vail, the  Convention  would  see  the  necessity  of 
rescinding  the  vote  of  yesterday.  He  would 
leave  it  to  the  gentleman  from  Albany  and  his 
whig  friends  to  find  the  ways  and  means. 

Mr.  RUSSELL  was  very  glad  to  get  the  floor 
after  the  direct,  personal  attack  made  upon  two 
of  the  representatives  from  St.  Lawrence.  He 
would  here  say  that  neither  himself  nor  his  col- 
league (Mr.  Perkins)  had  had  any  conversation  % 
with  Governor  Wright,  nor  did  he  know  what 
his  views  were.  But  he  could  tell  the  gentle- 
man from  Otsego,  that  he  had  read  that  veto 
message  as  often  and  as  carefully  as  himself, 
anl  he  would  tell  him  that  it  had  meant  no  such 
thing  as  he  had  charged.  Silas  Wright  was  not 
the  man  to  play  the  demagogue,  as  the  gentle- 
man would  have  us  believe.  The  proposition 
of  that  gentleman  was  the  merest  demagogue- 
ism  boiled  down.  He  would  never  give  his  con- 
sent to  it.  Did  the  matter  rest  on  his  vote,  he 
would  compel  the  people  for  all  time  to  come  to 
pay  by  direct  tax,  at  least  one-third  of  the  a- 
mount  necessary  to  support  government.  He 
despised  these  demagogical  appeals  of  the  gen- 
tleman  from  Otsego,  and  others  who  had  follow- 
ed in  his  train,  against  direct  taxation.  He 
could  tell  him  that  Silas  Wright  never  would  act 
such  a  character  to  attain  any  object.  If  he  were 
that  gentleman,  he  would  say  to  the  gentleman 
from  Otsego,  "God  save  me  from  such  friends." 
No  statesman  ever  had  or  ever  would  advocate 
any  such  policy  as  that  embraced  in  the  propo- 
sition  of  the  gentleman  from  Otsego. 

Mr.  LOOMIS  said  it  appeared  from  the  re* 
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marks  of  the  gentleman  from  St.  Lawrence, 
that  himself  (Mr.  L  )  and  all  others  who  had 
engaged  in  this  debate,  with  the  single  excep- 
tion of  the  gentleman  from  Erie,  (Mr.  Stow,) 
were  entitled  to  a  peculiar  and  somewhat  odi- 
ous appell  rUve.  He  did  not  think  it  necessary 
to  reply  to  that  attack.  But  from  the  knowledge 
which  all  had  of  the  expenses  of  government, 
it  was  evident  that  it  would  be  necessary,  under 
the  article  now  adopted,  that  a  direct  tax  should 
be  levied  to  supply  the  deficiencies  in  the  reve- 
nues. These  expenses  must  be  met,  the  officers 
of  government  must  be  paid,  and  he  hoped  there 
was  liberality  enough  among  the  gentlemen  who 
voted  for  the  section  adopted  yesterday,  to  mo- 
dify it  to  meet  the  necessities  of  the  case. 

Mr.  TALLMADGE  said  he  had  been  an  anx- 
ious  listener  to  the  debates,  for  several  days 
past,  on  the  subject  of  the  finances  of  the  state. 
The  votes  which  had  been  given  on  the  various 
piopositions,  might  seem  inconsistent  to  those 
who  did  not  study  the  object,  the  causes  and  the 
effect.  The  course  the  debate  had  now  assumed, 
and  the  fact  that  gentlemen  who  argued  and 
submitted  propositions,  did  not  avow  their  ulte- 
rior objects,  called  for  some  explanation.  He 
had  no  unwillingness  to  avow  that  his  votes  had 
been  sriven  with  intent  to  secure  the  great  inter- 
ests of  the  state — in  providing  /or  the  payment 
of  interest  and  the  debts  of  the  state,  and  with 
hindrances  and  preventions  against  the  creating 
future  debts.  This  had  been  successfully  ac- 
complished in  the  previous  sections  already 
adopted.  It  now  remained  only  to  provide  for 
the  necessary  expenses  of  the  government,  and 
prevent  the  prodigality  and  waste,  too  often  oc- 
curring in  speci  1  appropriations  and  the  annual 
supply  biils,  into  which  much  of  impropriety 
and  error  often  obtained  admission,  by  combi- 
nations for  individual  and  selfish  objects.  This 
class  of  appropriations,  procured  by  lobbying, 
and  without  public  purpose,  required  a  marked 
prevention.  The  Comptroller  states  that  the 
wants  of  the  government  for  the  ordinary  ex- 
penses of  the  state,  are  $300,000—tha* 

The  miscellaneous  leceipts  are, $30,000 

Auction  and  salt  duties, 15j,000 

We  have  now  appropriated  from  the  canal 

tolls,  • 200,000 

0380,000 

Thus  a  reasonable  surplus  sum  is  provided 
for  the  ordinary  expenses  of  the  government— 
and  for  contingencies  and  special  appropriations 
It  is  in  this  latter  item  that  the  ordinary  abuses 
arise,  from  those  who  are  squabbling  for  the 
plunder.  It  is  essential  for  more  purity  in  le- 
gislation, that  no  large  sums  of  money  should 
be  left  to  its  discretion  and  yearly  distribution 
to  favorites  and  in  raising  salaries.  We 
have  in  prior  sections,  with  great  care,  pro- 
vided for  the  payment  of  the  interest  and  the 
debts  of  the  state.  We  have  established  hin- 
drances against  the  creating  future  debts,  by  re- 
quiring the  acts  of  the  legislature  to  be  specific, 
and  also  to  be  submitted  to  the  people,  and  we 
Jiave  have  also,  in  the  third  section  adopted 
yesterday,  disposed  of  the  canal  tolls  beyond 
the  $320,000  given  for  the  expenses  of 
the  state,  and  by  the  requirement  already 
adopted,  tint   no  special   appropriation  shall 


be    passed    for    more    than    two  years.    We 
thus  have  established  a  noble  system  of  finance, 
and  made  secure  the  income  of  the  state  have 
guarded  against  the  incurring  of  debt.   If  we  hold 
still  upon  the  advantages  thus  gained  and  consum- 
mated by  the  vote  of  yesterday,  all  will  be  safe. 
Various  propositions   are  now  pressed  upon  us 
to   shape  and  reconsider  and  va  y  this  state  of 
things.     Some  members  are  terrified  at  the  short 
allowance  given  for  the  special  appropriations 
necessary   to  be  made  by  the  Legislature,  and 
attempts  are   made  to  alarm  us,    that  we   drive 
the   state   to  direct  taxation.     AH  these  things 
have  no  influence  on  me.    Let  me  tell  gentle- 
men while  the  debts  of  the  state  an;  unpaid — I 
have  lent,  and  shall  continue,  my  feeble  efforts 
to  pledge  its  resources  for  their  payment.     I  re- 
joice that  over  and  above  the  $200,000.  for  the 
necessary  expenses  of  the  stale,  we  have  been 
enabled  to  pledge  all  the  surplus  canal  tolls  for 
the  enlargement  of  the  Erie  canal,  and  the  com- 
pletion of  the  others.     This  course  of  proceed- 
ing, was   the   only  way   in  which  the   wasteful 
and  prodigal   course   of  administration   and  of 
legislation,  and  its  ready  special  appropriations, 
could  be  arrested.    It  will  establish  economy  as 
the  rule  of  the  government.     In  the  tide  of  the 
prosperity  of  our  people  and  the  buzz  and  whirl 
of  precipitate  action,  they  have  not  time  to  look 
after  abuses,  or  Jisten  to  their  disclosures.     The 
call   of  the   collector  for  direct   taxation,  will 
alone  arrest  attention  and  enquiry,  and  prevent 
the  multiplied   and  inconsiderate  special  appro 
priations   hitherto   in  practice.     My   vote   will 
not  vary  from  a  decided   support  of  the  impor- 
tant principles,  thus  far  achieved  in  this  article 
of  finance.     If  special  appropriations  must  con- 
tinue to  be  made,  they  will  be  more  consideratel 
done,  now   the   bill  is  required  to  state  the  ob- 
ject, the   amount,  the  means  of  payment,  and 
with   a  limitation  to   two  years.     Such  restric- 
tions a  few  years  past,  would  have  saved  to  the 
state  countless    thousands.     If   taxation  must 
come  for  this  class   of  objects,  it  is   better  it 
should  be  direct. 

Mr.  STOW  replied  to  a  complaint  of  Mr. 
Loomis  that  no  provision  was  made  for  the  Os- 
wego canal  and  the  Oneida  river  improvement. 
One  answer  was  that  full  provision  had  been 
made  for  all  that  was  necessary.  Another  was 
that  a  law  was  passed  last  winter  perfectly  sat- 
isfactory for  that  locality.  A  third  and  suffi- 
cient answer  was,  that  this  was  nothing  but  a 
shun  pike  to  avoid  payment  ot  tolls  on  the  Erie 
canal.  But  whence  this  new  born  zeal  of  the 
gentleman  from  Herkimer  in  favor  of  the  lateral 
canals?  He  had  uniformly  been  found  in  oppo- 
sition until  the  present  moment-  Now,  to  at- 
tain certain  objects,  he  was  very  anxious  to  do 
all  he  could  to  favor  a  British  work.  He  would 
do  all  he  could  to  increase  the  tolls  of  the  Wel- 
land  canal,  and  to  do  this  keep  up  heavy  tolls 
on  the  Erie  canal,  that  trade  may  be  driven 
through  that  work.  Mr.  S.  had  no  prejudice 
against  any  section  of  the  state — he  was  in  fa- 
vor of  all  as  a  great  whole. 

Mr.  LOOMIS  avowed  himself  in  favor  of  free 
trade,  and  went  into  some  explanations  in  reply 
to  Mr.  Stow. 
Mr.  STOW  rose  to  respond. 
Mr.  MURPHY  objected.    These  gentlemen 
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were  occupying  the  time  of  the  Convention,  and 
according  to  parliamentary  law  they  were  not  in 
order  until  other  members  had  spoken. 

Mr.  MARVIN  then  took  the  floor  and  re- 
viewed  the  previous  action  of  the  Convention, 
showing  what  had  been  proposed  and  what  haa 
been  appropriated  from  the  canal  revenues.  The 
result  was  a  compromise,  reducing  the  amount 
of  the  sinking  fund  to  $1,650,000.  What  fol- 
lowed?  The  original  report  of  the  finance  com- 
mittee appropriated  only  $172,500  to  the  ordi- 
nary support  of  government.  That  was  every 
dollar  thus  appropriated.  We  yesterday  ap- 
priated  $200,000  for  the  same  purpose.  The 
debt  had  been  confessedly  fully  provided  for. 
When  after  this,  he  saw  gentlemen  still  claiming 
that  every  dollar  of  the  surplus  should  be  left 
to  be  frittered  away  by  the  legislature,  he  held 
up  these  gentlemen  to  the  country  as  being  hos- 
tile to  internal  improvements,  and  the  comple- 
tion  of  our  unfinished  works.  They  could  not 
escape  from  this  position.  And  now  it  was 
gravely  proposed  to  fix  a  rule  in  the  constitution, 
that  under  no  circumstances  should  the  state 
ever  levy  a  tax  Such  a  proposition  was  little 
short  of  treason  to  the  government. 

Mr.  MURPHY  said  that  if  he  might  be  al- 
lowed to  classify  the  different  interests  in  this 
house,  where  there  should  be  no  interest  but  the 
interest  of  the  whole  state,  and  where  all  are 
actuated  by  the  same  spirit  of  patriotism,  and  to 
designate  them  according  as  they  have  mani  est- 
ed  themselves  here,  he  would  say  that  there 
were  at  least  three  such  interests.  One  was  in 
favor  of  applying  the  surplus  revenues  after 
paying  the  amount  set  apart  for  the  public  debt, 
to  the  completion  of  the  canals  at  ail  hazards  ; 
another  was  opposed  to  the  continuance  of  the 
state  tax  in  any  event ;  and  the  third,  at  the 
head  of  which  was  the  chairman  of  the  finance 
committee  (Mr.  Hoffman),  was  in  favor  of  re- 
imbursing the  state  for  the  amount  advanced  by 
it,  either  directly  or  indirectly,  for  the  construe, 
tion  of  the  canals.  For  himself,  he  professed 
to  belong  to  all  these  interests  :  and  he  thought 
it  would  appear  that  there  was  really  no  exis- 
tence of  the  distinctions  to  which  he  alluded, 
among  the  members  of  the  Convention.  He 
made  these  remarks  in  view  of  the  proposition 
which,  in  the  spirit  of  compromise,  he  had  made 
the  other  day,  as  an  amendment  to  the  amend- 
ment of  the  gentleman  from  Schoharie  (Mr. 
Bouck)  to  the  substitute  of  the  gentleman  from 
Herkimer  (Mr.  Looims)  for  the  article  of  the 
finance  committee.  The  gentleman  from  Scho- 
harie proposed  to  set  apart  $1,200,000  annually 
towards  the  payment  of  the  interest  and  princi- 
pal of  the  canal  debt,  instead  of  $1,300,000  as 
piovided  in  the  amendment  of  the  gentleman 
from  Herkimer,  and  after  setting  apart  $350,000 
annually  until  the  canal  debt  shall  be  paid,  lor 
the  interest  of  the  general  debt,  and  $1,500,000 
annually  when  the  canal  debt  shall  be  paid  for 
the  extinguishment  of  the  general  fund  debt,  to 
pay  $172,000  of  the  remaining  surplus  towards 
the  expenses  of  the  government  of  the  state, 
and  the  residue  to  complete  the  Erie  and  other 
canals.  His  own  amendment  was  to  this  last 
proposition,  and  was  to  the  effect  that  no  appro- 
priation should  be  made  for  the  completion  of 
the  public  works  until  the  half-mill  tax  should 


1  cease.  He  was  in  favor  of  completing  those 
works  ;  because  it  was  not  only  the  interest  of 
the  county  of  Kings,  and  especially  of  Brook- 
lyn and  Williamsburgh,  but  because  he  believed 
it  to  be  in  consonance  with  their  wishes.  Kings 
county  had  always  favored  the  construction  of 
the  canals.  When  New  York  and  the  river 
counties  gave  almost  an  unanimous  vote  against 
the  construction  of  the  Erie  canal,  his  own 
county  cast  her  vote  in  its  favor.  Her  represen- 
tatives have  steadily  adhered  to  the  same  policy 
since.  He  intended  by  his  vote  to  keep  up  that 
character.  But  his  county  was  also  adverse  to 
state  taxes  as  at  present  levied.  His  constitu- 
ents did  not  object  to  a  just  tax  for  the  purpo- 
ses of  the  state  ;  but  they  had  been  made  to  feel 
that  the  present  tax  is  unequal  and  unjust  upon 
them.  By  the  low  valuations  oi  property  in 
I  other  parts  of  the  state  by  the  assessors,  and 
'  the  full  valuations  in  Kings  county,  that  county 
is  made  to  pay  one  hundred  per  cent,  more 
than  most  of  the  state.  Relief  against  this 
inequality  has  been  asked  for  from  the  le- 
gislature, but  in  vain.  We  feel,  therefore,  de- 
sirous to  be  relieved  from  this  tax,  for  this  rea- 
son if  for  no  other.  But  no  community,  wishes 
to  be  taxed,  and  in  this  feeling  we  participate. 
On  the  other  hand,  it  is  claimed  by  the  finance 
committee  that  there  is  due  from  the  canals  to 
the  general  fund,  or,  to  speak  more  correctly,  to 
the  state,  an  amount  the  annual  interest  of  which 
is  $672,500,  and  that  this  should  be  reimbursed 
before  the  canals  should  be  completed.  In  this 
view  he  was  willing  to  coincide,  and  to  provide 
for  its  repayment.  Now,  his  amendment  was 
intended  to  meet  all  these  views;  and  that  con- 
sistently with  the  policy  as  it  is  called  of  1842. 
If  he  understood  the  gentleman  from  Schoharie, 
the  appropriation  of  $1,200,000  will  provide  a 
fund  sufficient  to  discharge  the  canal  debt  ac- 
cording  to  the  guaranty  of  the  act  of  that  year, 
within  the  time  contemplated;  that  is.,  such  a 
fund  as  will  be  equal  to  one  created  by  the  an- 
nual appropriation  of  an  amount  equal  to  one- 
third  of  the  interest  of  the  canal  debt  remaining 
unpaid.  By  transferring  the  $100,000  differ- 
ence between  the  $1,200,000  and  $1,300,000  to 
the  general  fund  for  the  expenses  of  the  state, 
we  would  have,  in  addition  to  the  $172,000  set 
apart  for  that  purpose,  $272,000,  a  sum  which, 
with  the  other  revenues  of  the  state,  derivable 
from  the  auction  and  salt  duties,  will  yield  e- 
nough  for  the  ordinary  expenses  of  the  govern- 
ment. If  that  is  so,  then  the  effect  of  his  a- 
mendment  would  be  to  furnish  a  sufficient  fund 
without  taxation  or  interference  with  the  com- 
pletion of  the  canals,  which  was  proposed  by 
the  amendment  of  the  gentleman  from  Schohar- 
ie; while  af  the  same  time  the  state  would  be 
reimbursed  the  annuity  of  $672,500,  for  the  two 
amounts  of  $350,000  set  apart  for  the  interest 
of  the  general  fund  debt,  and  $272,000  would 
amount  sufficiently  near  that  sum.  The  house 
would  recollect  that  he  was  prevented  from  mo- 
ving his  amendment,  which  had  merely  been 
read  for  information,  by  the  call  of  the  previous 
question  upon  the  first  section  of  the  substitute 
of  the  igentieman  from  Herkimer;  and  from  vo- 
ting for  the  sum  of  $1,200,000  instead  of  $tr 
300,000  by  the  withdrawal  of  that  part  of  his 
amendment  by  the  gentleman  from  Schoharie*-** 
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He  was  thus  compelled  to  vote  for  the  last  part 
of  that  amendment,  although  it  did  not  altogeth- 
er meet  his  views,  or  else  vote  against  any  pro- 
vision  for  completing  the  public  works,  and 
did  so  vote.  But  he  rose  to  say  now  that  he 
was  prepared  to  go  back  and  adopt  the  amend- 
ment which  he  originally  proposed,  but  he  could 
not  vote  for  the  proposition  of  the  gentleman 
from  Otsego  (Mr.  Chatfield)  which  provided, 
as  his  amendment  did,  that  no  tax  should  be 
levied  for  the  expenses  of  government  as  long 
As  the  canal  revenues  were  sufficient,  but  which 
did  not  reduce  the  amount  appropriated  to  the 
canal  fund  from  $1,300,000  to$l,200,000,  as  was 
necessary  to  leave  sufficient  for  the  purpose  of 
completing  the  canal. 

Mr.  PATTERSON  said  this  question  of  di- 
rect  taxation  was  one  of  considerable  importance 
to  the  people  of  the  state,  and  when  we  act  up- 
on it  here  we  should  enquire  for  what  purposes 
such  a  tax  was  necessary.  For  his  own  part, 
he  believed  that  sufficient  appropriations  had 
been  made  in  the  article  for  the  ordinary  ex- 
penses of  government.  Other  gentlemen  did 
not  believe  it,  but  he  preferred  to  take  the  state- 
ment of  the  officers  of  government.  And  he  re- 
ferred to  the  report  of  the  Comptroller,  made 
in  July,  which  showed  that  together  with  the 
revenues  derived  from  the  auction  and  salt  du- 
ties, and  from  miscellaneous  sources,  there  wrould 
be  a  surplus  of  $50,000  per  year,  over  and  a- 
bove  ordinary  expenses.  When  the  legislature 
should  Vote  for  extraordinary  appropriations  they 
ought  to  do  so  with  the  reflection  that  they  were 
voting  for  a  direct  tax  upon  the  people.  He 
would  not  prevent  them  from  so  doing.  The  gen- 
tleman from  Otsego  (Mr.  Chatfield)  had  said 
that  the  members  from  the  western  counties 
were  desirous  that  the  Erie  canal  should  be 
thrown  open  to  trade,  free  from  tolls.  He  would 
like  to  have  that  gentleman  point  to  a  single 
individual  from  that  portion  of  the  state  who 
had  asked  any  such  thing.  The  gentleman  from 
Herkimer  (Mr.  Hoffman)  stood  alone  in  con- 
tending that  the  right  of  way  should  not  be  tax- 
ed. The  people  of  the  west  had  no  desire  that 
the  tolls  should  be  reduced  one  farthing,  except 
in  so  far  as  such  a  reduction  would  tend  to  se- 
cure for  the  canal  the  entire  trade  of  the  west- 
ern states. 

Mr.  RHOADES,  Mr.  STETSON,  Mr.  BAS. 
COM  and  Mr.  WATERBURY,  briefly  contin- 
ued the  debate. 

Mr*  BERGEN  moved  the  previous  question, 
and  there  was  a  second,  44  to  29.  The  question 
on  the  amendment  of  Mr.  White,  was  then  put 
and  lost,  ayes  53,  noes  56. 

AYE*-— Messrs.  Angel,  Archer,  Ayrault,  F.  F.  Back- 
us, H.  Backus,  Baker,  Kascom,  Brayion,  tfruce,  Hull, 
D  D.  Cam;»nell|  t'andee,  Chamberlon,  t'rooker  Dana, 
Dodd,  Morion,  Gardner,  utbhard,  Harris,  Hawley, 
Holchkiss,  E.  Huntington,  Hyde,  Jordan,  Kirk  and, 
Mann,  Marvin,  McNItt,  Morris,  Mun  hy,  Nicholas, 
O'^onor,  Parish,  Patterson,  Penniman,  Perkins, 
Bhoades,  Richmond,  Sali-bury,  Smith,  K.Spencer, 'w, 
H  Spencer,  Stanton,  Strong,  Ta?gart,  Tallniadge,  Van 
Schoonhoven,  Warren.  White,  Worden,  A.  Wright— 63 

PtOKS- Messrs.  Allen,  Kergen,  Brown,  Brundage, 
Burr,  CambrHettg)  Chatfield,  Clark,  Clyde,  Cornell 
Cuddebtctt,  Banlorth,  Dubois,  Flankers,  Graham, 
Greene,  Harrison,  Hart,  Hoffman,  Hunt,  Hunter,  A. 
Huntington,  Hutchinson,  Jones,  Kernan,  Kingsley, 
Loomis,  McNeil,  Nellis,  Nicoll,  Powers,  President, 
Biker,  Ruggles,  Russell,   ft.  John,  Sanford,  Scars, 


\  Shaw,  Sheldon,  Shepafd,  Stephens,  Stetson,  SwicJr- 
hamer,  J.J.Taylor,  W.  Taylor,  I  ilderH  Townsend, 
Tuthill,  Ward,  Waterbury,  Vvillard,  Wiibeck,  Wood, 
^awger,  Youngs — 66 

Mr.   C HATFIELD'S  proposition  was  nega- 
tived— ayes  42,  noes  72. 
The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  ST.  JOHN  proposed  the  following  addi- 
tional  section  to  the  report  of  the  finance  com- 
mittee : — 

$  — .  The  provision  contained  in  section  three  of  the 
next  preceding  article  for  the  disposition  of  the  canal 
revenues,  shall  continue  in  f-rce  until  the  1st  day  o 
January,  I860,  and  af.er  thnt  time  the  whole  ol  the  or- 
dinary expenses  of  the  State  government  except  such 
portions  thereof  as  shall  be  provided  lor  hy  other 
means  than  by  a  direct  tax,  shall  be  paid  from  the  said 
canal  revenues;  and  n<»  direct  tax  shall  therenfter  he 
levied  upon  the  people  of  this  State  to  p?iy  the  whole 
or  any  portion  of  such  expense,  unless  there  shall  be 
a  deficiency  in  the  said  canal  revenues  to  pay  the  same 
after  complying  with  the  provisions  of  sections  one 
and  two  of  the  said  article. 

Mr.  RUSSELL  moved  to  substitute  the  sec- 
tion laid  on  the  table  by  Mr.  W.  TAYLOR,  as 
follows  : 

§  — .  If  at  any  time  after  the  period  of  five  years 
from  the  adoptiun  of  this  constitution,  the  revenues 
of  the  state  unappropriated  by  the  la>t  preceding  arti- 
cle, shall  not  be  >ufficient  to  defray  the  n  cessnry  ex- 
penses of  the  government,  without  continuing  or 
laying  a  direct  tax,  the  legislature  may,  at  its 
discretion,  supply  the  deficiency,  in  whole  or  in  part, 
from  the  surplus  revenues  of  the  canals,  after  comply, 
ing  with  the  provisions  of  the  fir  t  two  sections  of  the 
last  preceding  articie,  for  paying  the  inte;est  and  ex- 
tinguishing the  prineipa1  of  the  c  inl  and  general  fund 
debt  ;  but  ihe  sum  thus  appropriated  from  -he  surplus 
revenues  of  the  canals  shall  not  exceed  annually  $350,. 
000,  including  the  sum  of  -00,0' o,  provided  by  the  3d 
section  of  the  I  ist  preceding  article,  for  the  expenses 
of  the  government,  until  the  general  fund  debt  shall 
be  extinguished,  or  until  the  trie  canal  en  argement 
and  Genesee  Valley  and  Black  liver  canals  shall  be 
completed;  and  af<er  th\t  debt  ?hallbepaid,  or  he 
said  canals  shall  be  completed,  then  the  sum  of  {$672  • 
600,  or  s>o  much  thereof  as  shall  he  necessary,  may  be 
annunlly  appropriated  to  defray  the  ex,  enses  of  gov- 
ernment " 

Mr.  MARVIN  insisted  that  this  could  not  be 
received,  as  it  was  a  pnrtial  repeal  of  a  pro- 
vision heretofore  adopted,  without  a  reconsid- 
eration of  that  section. 

Mr.  STETSON  replied,  that  if  inconsistent 
with  the  former  provision,  it  was  ground  per- 
haps for  its  rejection,  but  it  could  not  be  ruled 
out  by  the  Chair. 

The  PRESIDENT  so  ruled. 

Mr.  STETSON,  in  an  energetic  speech,  vindi- 
cated  himself  from  the  charge  of  demagoguism, 
in  having  made  an  effert  as  he  had  done  lu  avert 
taxation  from  his  constituents,  for  the  mere 
purpose  of  carrying  on  the  lateral  canals  and 
the  enlargement— and  washing  his  hands  of  the 
responsibility  which  he  said  belonged  to  the  ma. 
jority  on  this  question,  of  having  voted  a  tax 
for  twenty-five  years  for  this  purpose. 

Mr.  MURPHY  could  not  vote  for  this  section 
because,  as  he  had  this  morning  stated,  if  the 
section  thus  proposed  to  be  altered  indirectly, 
was  to  be  changed,  he  had  another  proposition 
which  he  preferred  to  have  substituted.  In  re- 
gard to  t,!e  remarks  of  the  gentleman  from  Clin- 
ton, who  had  sought  to  bring  him  to  his  respon- 
sibility on  this  question  of  taxation,  which  had 
so  much  alarmed  the  gentleman,  Mr.  M.  said  he 
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would  turn  the  gentleman  over  to  his  friend  from 
Herkimer  (Mr.  Hoffman)  whose  article  con- 
tinued taxation  until  the  debt  was  paid.  The 
proposition  vie  had  adopted  went  farther.  And 
because  Mr.  M.  had  voted  for  that  section,  the 
gentleman  from  Clinton  sought  to  bring  him  to 
a  sense  of  his  responsibility,  as  if  he  did  not 
know  what  he  was  doing. 

Mr.  STETSON  disclaimed  any  such  personal 
reflection.  The  remark  was  that  the  vote  car- 
ried with  it  that  responsibility — that  he  was 
himself  free  from  that  responsibility. 

Mr.  MURPHY  replied  that  he  explained  ful- 
ly this  morning  his  position  on  this  question,  as 
exhibited  by  his  amendment — that  he  wanted 
these  canals  completed,  and  that  he  wished  to 
avoid  taxation,  and  to  have  a  fair  account  taken 
between  these  canals  and  the  state.  His  amend- 
ment wouU  have  accomplished  this.  Now  had 
he  been  arraigned  for  inconsistency  by  any  body 
else,  he  would  not  perhaps  have  deemed  itwoi- 
thy  of  cot^ideration— but  coming  from  one  who 
voted  ibr  the  Black  River  canal  originally,  and 
now  came  here  opposed  to  it,  he  did  regard  it 
as  calling  for  some  remark. 

Mr.  STETSON  replied,  and  Mr.  MURPHY 
rejoined. 

Mr.  W.  TAYLOR  explained  his  reasons,  in 
reply  to  Mr.  Murphy,  for  moving  to  add  the 
Oneida  river  improvement  to  Mr.  White's  sec- 
lion. 

Mr.  WORDEN  regretted,  after  having  settled 
very  unanimously  yesterday,  and  on  principles 
ol  concession  and  compromise,  a  question  af- 
fecting great  and  important  interests,  that  the 
question  should  be  disturbed  again.  The  ques- 
tion in  fact  was  whether  $150,000  more  should 
be  charged  on  the  Erie  canal  tolls,  which  whe- 
ther they  came  out  of  the  consumer  at  the  east 
or  the  producer  at  the  west,  was  equally  a  local 
tax.  Mr*  W.  went  into  the  subject  of  the  al- 
leged indebtedness  of  the  Erie  canals  to  the 
stale  He  pointed  to  the  fact  when  the  lateral 
canals  were  built,  that  not  a  dollar  of  their  cost, 
principal  or  interest,  could  be  charged  upon  the 
Erie  canal.  The  money  was  borrowed  on  the 
credit  of  the  state,  not  of  the  Erie  canal,  and 
the  interest  and  all  the  deficiencies  were  paid 
out  ol  the  general  fund.  In  1841,  the  constitu- 
tional inhibition  being  removed,  and  the  tolls  at 
the  disposal  of  the  legislature,  a  law  passed  by 
which  not  only  the  deficiencies  of  the  lateral 
can  tb,  but  the  interest  of  the  debt  for  their 
construction  were  charged  upon  revenues  of 
the  Erie  canal,  and  that  canal  was  now  saddled 
with  a  charge  of  ten  millions  which  was  before 
1S41,  a  direct  charge  on  the  general  fund.  An 
annuity  of  $200,000  was  charged  on  the  Erie 
canal  lbr  the  support  of  government,  and  that 
charge  was  recognzed  in  the  act  of  1342,  and 
1344.  Again  the  general  fund  was  now  charg- 
ei  with  a  debt  for  moneys  loaned  to  certain  rail 
ri.ads,  and  tor  other  purposes,  amounting  to 
moie  thnn  $5,000,000,  and  with  the  charge  of 
$10,000,01-0  for  the  lateral  canals,  that  too  was 
mauV  a  charge  on  the  Erie  canal.  And  to  this 
was  to  b .j  added  another  charge  of  some  $7,- 
0  >"  ,0j0  on  account  of  the  auction  and  salt  du- 
tes-— n.a'.ring  in  all  an  aggregate  of  $2  ,000,000. 
He  asked  if  this  wTas  not  enough?  Whether 
this  great  work  was  to  be  crippled  or  arrested 


by  these  attempts  to  load  it  down  with  debt  and 
charges  which  belonged  to  the  state  at  large  to 
pay? 

Mr.  GRAHAM  followed  in  support  of  Mr. 
W.  Taylor's  amendment — and  chiefly  on  the 
ground  that  without  it,  taxes  must  be  levied  for 
20  or  25  years,  to  meet  the  expenses  of  govern- 
ment— and  whether  these  were  ordinary  or  ex- 
traordinary was  of  no  consequence,  so  long  as 
they  must  or  would  be  incurred,  and  must  be 
paid.  He  adverted  to  the  time  when  the  Erie 
canal  was  projected,  and  to  the  promises  then 
made  that  it  would  be  a  source  of  immense  rev. 
enue,  and  avert  taxation  for  any  purpose.  He 
desired  to  see  these  promises  jedeemed,  and 
whilst  he  would  not  object  even  to  a  tax  to  make 
its  capacity  equal  to  the  requirement  of  busi- 
ness, he  could  not  see  the  necessity  for  these 
large  expenditures,  when  it  was  contended  by 
those  who  had  given  the  subject  great  attention, 
that  $1,900,000  would  put  it  in  a  condition  to 
accommodate  the  trade.  He  had  no  objection 
to  that  expenditure  upon  the  Erie  canal  •  he  did 
object  to  any  expenditure  upon  the  lateral  ca- 
nals, which  probably  would  always  be  a  tax 
upon  the  state  in  some  shape.  He  preferred  the 
course  contemplated  in  the  original  report  of  the 
finance  committee,  which  left  it  optional  with 
the  legislature  to  dispose  of  these  works  to 
those  interested  in  their  completion.  They  were 
local  works  which  worked  injury  to  other  sec- 
tions, and  should  not  be  made  a  general  charge. 

Mr.  CHATFJELD,  in  reply  to  Mr.Wonr*N, 
fortified  his  statement  of  the  amount  owing  to 
the  state  from  the  canals,  by  reference  to  the 
Comptroller's  report.  He  added  thr.t  there  were 
other  expenses  that  should  be  charged  to  the 
canals,  not  included  in  the  Comptroller's  state- 
ment of  the  amount — such  as  the  expenses  of 
legislation  in  regard  to  canals — the  expenses  of 
the  public  officers  who  had  charge  of  the  canal 
funds,  &c,  &c.  If  these  expenses  were  added, 
the  sum  due  to  the  general  fund  from  the  canal 
fund  would  amount  to  $15,000,000.  AH  that  we 
ask  {continued  Mr.  C.)  is  that  you  shall  pay 
your  debts,  and  then  we  will  have  an  annual 
revenue  of  $800  000  for  the  support  of  govern- 
ment— and  they  will  never  exceed  that  sum. 
All  we  ask  (he  repeated)  is  that  you  will  pay 
your  debts;  but  it  is  a  part  of  the  policy  of  cer- 
tain gentlemen  here  never  to  pay  a  debt. 

Mr.  WORDEN  asked  if  The  gentleman  denied 
that  all  this  matter -was  compromised  in  1841, 
when  eleven  millions  was  charged  on  the  canals, 
»nd  the  general  fund  relieved  of  the  load  of  the 
lateral  canals? 

Mr.  C HATFIELD;— If  liquidated,  it  has 
never  been  paid. 

Mr  WORDEN:—It  is  provided  for  in  this 
sinking  fund. 

Mr.  ~CH ATFIELD:— (in  continuation)— We 
only  want  the  annuity  justly  due  on  the  debt  the 
canal  owes  the  general  fund,  and  I  say  you 
have  never  paid  it,  nor  is  there  any  pretence 
that  you  ever  have  paid  it.  He  went  on  to  say 
that  e  might  go  for  this  prop«  sition  if  it  was 
the  best  that  could  be  ot,  for  he  would  ake  all 
he  could  gtt  from  a  creditor  that  would  not  pay 
his  debts. 

Mr.  PATTER  '  N  remarked  that  in  order  to 
make  out  this  debt  against  tfce  caaa|s,  the  gea. 
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tleman  found  himself  obliged  to  trump  up  a 
charge  of  three  millions  that  belonged  either  to 
the  Erie  railroad  or  the  whole  state  to  pay  ;  and 
another  item  of  the  debts  due  from  certain  de- 
faulting railroads,  all  which  we  had  provided 
should  be  saddled  on  the  canals  in  this  very  ar- 
ticle. But  Mr.  P.  rose  rather  to  notice  the  gen- 
tleman's  charge  that  there  were  those  here  who 
were  opposed  to  paying  at  all — a  part  of  whose 
policy  was  to  repudiate.  Mr.  P.  said  he  had 
been  charged  by  that  gentleman  with  voting  for 
all  these  loans  to  rotten  railroads.  He  had  voted 
for  loans  to  railroad  companies,  but,  as  he  had 
before  stated,  under  representations  in  which  he 
placed  the  utmost  confidence  that  they  were  en- 
tirely secure.  But  Mr.  P.  said  there  were  some 
things  he  had  not  done.  He  had  not  advocated, 
on  that  floor,  a  war  with  Great  Britain,  as  a 
means  of  sponging  out  the  debt  which  some  of 
the  state  owed  to  British  subjects. 

Mr.  CHATFIELD  (in  his  seat)  denied  that 
he  ever  had. 

Mr.  PATTERSON  said  the  record  showed 
otherwise.  The  public  papers  of  the  day  show- 
ed otherwise.  Mr.  P.  was  not  himself  a  member 
at  that  time,  but  he  recollected  standing  by  that 
lire-place  (pointing  to  one  of  them),  and  hear- 
ing the  declaration  made.  He  recollected  also 
the  general  surprise  expressed  on  hearing  it — 
The  charge  of  repudiation  from  such  a  quarter, 
upon  others  who  had  labored  to  sustain  a  prop- 
osition which  would  pay  every  dollar  which  the 
canals  or  the  state  owed,  and  meet  all  the  ordi- 
nary expenses  of  the  government — came  cer- 
tainly with  anything  but  grace  or  force — espe- 
cially when  levelled  at  those  whose  constituen- 
cies would  have  to  bear  the  great  bulk  of  the 
burthen. 

Mr.  CHATFIELD  said  he  had  heard  that 
charge  insinuated  once  before,  as  coming  from 
the  gentleman  from  Chautauque — and  he  sup- 
posed that  gentleman  got  it  from  a  letter  writer 
for  one  of  the  New- York  papers,  who  had  a 
seat  here, — for  he  had  seen  the  same  charge  in 
the  paper  for  which  he  wrote.  He  had  only  to 
say  that  it  was  stated  then  and  pnt  lorward 
here,  in  a  very  false  position.  It  would  be  re 
collected  that  in  '41,  the  case  of  Alex.  McLeod 
came  before  the  house,  under  a  resolution  di- 
recting the  Attorney  General  to  enter  a  nolle 
prosequi,  and  that^ie  prisoner  should  be  set  at 
liberty  and  furnished  a  safe  passport  out  of  the 
state.  The  advocates  of  that  resolution  urged, 
that  to  go  on  and  try  him  would  involve  the 
country  in  a  war  with  Great  Britain.  That, 
indeed,  was  the  main  argument  in  favor  of  the 
resolution.  Mr.  C.  said  he  took  the  other  side 
of  the  question.  That  he  believed  to  be  the 
right  side,  and  believed  so  still— that  the  offence 
for  which  the  man  stood  charged  was  murder — 
that  it  was  not  due  to  the  honor  and  sovereign- 
ty of  the  state,  but  that  it  was  our  right  to  try 
him  as  a  murderer-  and  he  admitted  that  he  did 
take  the  ground  that  if  England  forced  us  into 
an  unjust  war,  when  asserting  our  own  sover- 
eignty, and  the  supremacy  of  our  criminal  law 
within  our  borders,  that  she  did  so  at  the  risk 
of  having  the  debts  of  the  states  to  her  citizens 
^xpunged,  as  the  expenses  of  the  war  would  be 
justly  chargeable  against  that  country.  The 
iuess  may  have  got    t  differently,  at  the  time 


— Certainly  the  assertion  of  the  letter  wri- 
ter referred  to,  was  not  the  first  line  penned  by 
that  man,  abusing  and  black-balling  numbers  of 
that  body. 

Mr.  SMITH  moved  to  amend  the  proposition 
of  Mr.  W.  Taylor  by  striking  out  "  five"  and 
inserting  "  eight,"  in  the  first  line. 

Mr.  PATTERSON  said  he  did  not  seek  this 
controversy  with  the  gentleman  from  Otsego,  on 
this  subject  of  repudiation,-  but  the  gentleman 
had  charged  it  over  and  over  again,  on  those 
who  took  a  different  view  of  this  question  from 
himself1— sometimes  applying  the  term  repudia- 
tion, and  sometimes  charging  them  with  refusing 
to  pay  debts.  Mr.  P.  said  he  may  have  been 
mistaken  a  little  in  what  he  understood  the  gen- 
tleman to  have  said  in  1841;  but  he  would  read 
from  an  article  in  the  N.  Y.  Courier  and  Enqui- 
rer of  the  15th  February,  1841,  purporting  to 
be  a  report  of  the  gentleman's  remarks.  Mr.  P. 
read  a  paragraph  to  this  effect — that  Mr.  Chat- 
field  trusted  there  would  be  a  war  with  Eng- 
land— that  it  would  be  one  of  the  greatest  bles- 
sings that  could  come  upon  us,  as  a  sponge  could 
then  be  applied  to  the  liabilities  incurred  by  A- 
merican  states  to  the  people  of  that  country,  and 
the  states  relieved  from  that  burthen.  That  this 
was  the  substance  of  the  gentleman's  remarks, 
Mr.  P.  had  no  doubt. 

Mr.  CHATFIELD  called  upon  the  gentleman 
from  Herkimer  (Mr.  Hoffman)  and  the  gentle, 
man  from  Kings  (Mr.  Swackhamer)  who  were 
here  in  1841,  to  bear  testimony  to  what  he  had 
said — saying  that  he  knew  at  the  time  that  he 
was  misrepresented.  He  saw  it  in  the  newspa- 
pers  but  took  no  pains  to  correct  it.  He  assert- 
ed that  his  remarks  were  entirely  different  from 
the  version  just  read.  He  had  the  good  fortune 
he  knew,  to  be  severely  dealt  with  in  the  Cana- 
da papers  at  the  lime.  Whether  this  letter- wri- 
ter was  there  then  he  did  not  know;  but  he  be- 
lieved that  man  had  furnished  the  gentleman 
from  Chautauque,  with  this  entirely  false  and 
garbled  statement  of  his  remarks. 

Mr.  SWACKHAMER  confirmed  Mr.  Chat- 
field's  statement  in  regard  to  the  incorrectness 
of  the  version  given  cf  his  remarks,  and  com- 
plimented that  gentleman  on  the  stand  he  took 
in  1841  in  vindication  of  the  honor  and  sover- 
eignty of  the  stale. 

Mr.  ST.  JOHN  moved  the  previous  question, 
and  it  was  seconded. 

The  amendment  of  Mr.  Smith  (striking  out 
five  years  and  inserting  eight)  was  agreed  to ; 
ayes  61,  noes  50,  as  follows  : — 

AYES— Messrs.  Allen,  Angel,  Archer,  Ayrault  F  F. 
Backus,  H.  Backus,  Bascom,  nerg  n,  Brayton,  Bruce, 
bull,  D.  D.  Campbell,  Candee,  Chamberlain,  i  ana. 
Dodd,  Dorlon,  Gardner,  Gebhard,  H  >rris  Hawley,  Hifl- 
man,  Hotchkiss,  Hunt,  E  Huntington,  Jordan,  Ktrnb  e, 
Kirkland,  iVJann,  McMtt,  Marvi..,  Maxwell,  Morris, 
Murphy,  Nicholas,  u'Conor  I  arish.  Patterson,  Penni« 
man,  Perkins,  Porter,  hhoades,  Kiehmond,  >aiisbury, 
Simmons,  -milh,  E  Spencer,  W.  H.  Speu  er,  Stanton, 
Stephens,  Stow,  Mroi.g,  Taggart,  Ta 1 1  ma dge,  1  own- 
send,  Van  Sihoonhoveu,  Warren,  White,  Worden,  A. 
Wright,  Yawger— -til. 

NOES— Messrs  Baker,  Bow<'ish,  Brown,  Brund.ige, 
Burr,  C*mbreleng,  K,  Campbell,  jr.,  Chatfield,  Clark, 
Clyde,  Cornell,  Cuddenach,  Dantbith,  I)  boi>,  Flan- 
ders, Graham,  Greene,  Harrison,  H  it.  Hunter,  A.  dun- 
tington,  Hutchinson,  Jones,  Keruan,  Kingsley.  Loomis, 
McNiel,  Nel.is,  Mcoil,  1  ewers,  President,  Biker,  Hug. 
gles,  St  John,  Sanford,  Sears,  shaw,  ."he  Id  on,  bhep- 
ard,  Stetson,  Swackhamer,  Tuft,  J.  J.  Taylor,  W.  Tay- 
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lor,  Tuthill,  Vache,  Ward,  Waterbury,  Willard,  Wood, 
youngs.— fto. 

The  substitute  of  Mr.  W.  Taylor  for  the 
proposition  of  Mr.  St.  John  (see  above) 
as  amended,  was  adopted,  ayes  76,  noes  34,  as 
follows  : — 

A \'E>—  Messrs  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Fackus,  H  Haekus,  Baker.  Ua»com,  Bergen,  Brayton, 
Bruce,  rrundage,  Bull,  burr,  D.  D.  Campbell,  Candee, 
Chamberlain,  Dma,  Uanforth,  Dodd,  Uor  on,  Gardner, 
Gebhard,  Graham,  Hums,  Hawiey,  Hoffman,  Hotch- 
kiss,  hunt,  A  Huntington,  K.  Huntington,  Kernole, 
Kernan,  Kingsley,  Maun,  McNeil,  MeNiti,  Marvin, 
)v  axvvtll,  Morris,  Vluiphy,  Net  is,  Nicholas,  O'Conor. 
Parish,  Patterson, Penniu  an,  Perkins,  Poiter.  Khoades, 
Richmond,  Kuggles,  Salisbury,  Shaw,  -heldon,  Sim- 
mons, Smith  E  Spencer,  W.  ti  >pencer.  .Nanton,  Ste- 
phens, Siow, Strong,  "*wa<  khamer,  Talt,Taggart,  Tall- 
inaUge,  w  Taylor,  Townsend,  Van  .^choonhoven,WHr- 
reu,  White,  Wiibeik,  Worden,  A.  Wright,  tfawger— 76. 

NIHS— Messrs  Bow«iish,  Brown,  Cambreleng,  K 
Campbell,  jr  ,  Chatneld,  Clark,  Clyde,  Cornell,  Cud- 
deback,  Dubois,  Flanders,  Hart,  Hunter,  Hutchinson, 
Jones  Kirkland,  Loomis,  Nicoll,  P»wers,  President, 
hiker,  St  John,  Sanfurd,  Sears,  fchepard,  Stetson,  J.  J. 
Taylor,  Tuthiil,  Vache,  Ward,  Waterburv,  Willard, 
Wood,  Youngs    34. 

Mr.  STOW  suggested  that  the  blank  should 
filled  up  before  the  vote  was  taken  on  the  sec- 
tion its-elf. 

Mr.  CHATFIELD  objected  to  any  alteration. 

The  section  as  amended  was  adopted  as  fol- 
lows:— 

AYKS-Messrs.  Allen,Arch-r,  F.  F.  Backus,  H. Hack- 
us, i  ergen,  Brown,  Brundage,  lurr,  1).  I)  Campbell, 
C  iidee,  ch* ••  berlain,  Cuddeback,  Dana,  Pnnlonh, 
Dodd,  Dubois,  Gebhard,  Grah  m,  Greene,  Harris.  Har- 
rison, Hoffman,  Hotehkiss,  Hunt,  A  Huntington,  Kem- 
ble,  Kernan,  Kingsley,  Loomrs,  Mann,Mc  eil,  iviiJNitt, 
Maxwell,  Murphy,  Nellt<*,  Patterson,  Perkins,  Porter, 
Kiker,  Kuggles,  Russell,  Slaw,  Sheldon,  Hmmons, 
Smith,  E  Spen  er,  Mephens,  Swackhamer,  Taft,  **. 
Taylor,  Tildeti,  Townsend,  Tuthill,Van  Schoouhoven, 
Warreq,  Wood,  Yawger— 59. 

NOES— Messrs.  Ayrault,  Baker,  Bascom,  Fowdish, 
Brayton,  Bruce,  Bull,  Cambreleng,  R.  »  ampbell,  jr  , 
Chaifield,  Clyde,  Flanders,  Gardner,  Hart,  Hawiey, 
Hunter,  K.  Huntington,  Hutchinson,  Joue?,  Jordan, 
Kirkland,  Marvin,  Morris,  Nicholas,  Micol  ,0'Co  ner, 
Parish,  Pennim an,  Powers,  Rhoad  s,  Richmond,  S>. 
John,  Salisbury,  Sanford,  Sears,  !*hepard,  W  H.  spen- 
cer, Stetson,  Slow,  Strong,  Taggart,  <  allmadge, Vache, 
Ward,  Waterbury,  White,  Willard, Worden,  A. '.V right, 
Youngs— £0. 

The  seventh  section  was  then  read  as  follows: 

$  7  On  the  finnl  passage,  in  either  house  of  the  le- 
gis  ature,  ol  every  act  which  imposes,  continues  or 
revives  a  tax,  or  makes,  continues,  or  revives  any  ap- 
propriation of  public  trust  or  money  or  property— or 
releases,  discharges  or  commutes  any  debt  or  demand 
of  the  state,  the  question  sh  <fl  be  taken  by  ayes  and 
noes,  which  shall  be  duly  entered  on  the  journals, 
and  thre  -hi  hs  of  all  the  members  elected  to  either 
house  shall,  mail  such  cases,  te  necessary  to  consti- 
tute a  quorum  therein. 

The  same  was  adopted,  nem.  con. 
The  article  having  been  gone  through  with — 
Mr.  HOFFMAN  said  the  Convention,  after  a 
labored  effort,  had  got  through  with  these  two 
articles.  Taken  together,  they  would  preserve 
your  faith — they  would  pay  your  debt.  They 
might  not  be  entirely  satisfactory  to  any  one 
member,  but  they  would  produce  this  result. — 
They  would  do  more.  They  would  set  an  ex- 
ample, if  the  Convention  would  adhere  to  it, 
that  would  cause  every  state  in  this  Union,  as 
soon  as  it  should  be  in  the  power  of  such  states 
to  do  so,  to  provide  for  and  sponge  out  its  debts 
by  payment,  thus  removing  from  representative 
government  the  reproaches  cast  on  it,  on  the 


other  side  of  the  water.  To  this  extent  had* 
this  Convention  come,  and  if  its  labors  shoul-J 
be  repudiated  by  the  state,  nothing  could  keep 
down  the  judgment  you  had  pronounced  on  this 
important  subject.  It  would  live.  It  would  go 
down  with  time  itself,  until  time  should  mingle 
with  eternity.  He  predicted  that  our  labors 
had  overcome  the  greatest  disgrace  ever  attempt- 
ed to  be  cast  on  free  institutions.  And  if  you 
would  go  on,  and  fix  the  individual  liability  of 
the  banker,  compel  corporations  to  be  formed 
under  general  laws,  and  guard  the  power  of 
municipal  corporations  to  make  debts,  you 
would  have  achieved  what  wodld  bring  you, 
that  which  you  had  not  had  for  a  quarter  of  a 
century — a  legislature  in  these  halls.  He  mov- 
ed that  this  article  be  laid  aside  and  printed. 

Mr.  WORDEN  said  after  what  had  fallen 
from  the  gentleman  from  Herkimer,  he  felt 
strongly  inclined  to  make  one  remark.  He 
agreed  with  him  that  the  labors  of  this  body,  in 
regard  to  the  disposition  which  had  been  man- 
ifested throughout  to  preserve  inviolate  the  taith 
of  the  s  ate,  and  to  pay  the  state  debt  beyond 
all  contingency  or  doubt, had  resulted  most  auspi- 
ciously for  the  honor  of  the  state  and  of  repub- 
lican institutions.  The  difference  between  us 
had  not  been  one  of  principle.  It  had  not  been 
one  affecting  the  entire  and  perfect  integrity  of 
repu  blican  government— but  one  that  had  no  grea  t 
weight  attached  to  it — for  it  had  been  one  of 
time.  Mr.  W.  concurred  with  the  gentleman 
from  Herkimer  so  far  as  he  went.  He  thought 
it  would  be  a  proud  monument  to  the  integrity 
of  the  state,  and  that  our  action  would  go  forth, 
to  the  world  evincing  that  we  had  met  here  and 
kept  steadily  in  view  the  great  object  for  which 
we  convened — which  was  to  make  some  provi- 
sion for  placing  our  credit  beyond  contingency 
or  doubt.  He  congratulated  the  state  and  the 
convention  on  having  secured  a  still  further  ob- 
ject— the  completion  of  those  great  works  of  in- 
ternal improvement,  which  more  than  any  thing 
else  had  enabled  us  to  assume  that  high  attitude, 
and  to  present  ourselves  in  the  position  we  oc- 
cupied in  this  Union,  and  whi.h  would  serve 
more  than  any  thing  else  to  secure  to  this  btate 
for  all  time  and  forever,  the  appellation  of 
the  "  Empire  State." 

Mr.  BAKER  desired  to  renew  his  motion  to 
recommit  the  report  with  instructions  to  strike 
out  that  part  of  the  fifth  section  which  provides 
for  the  submission  of  certain  laws  to  the  peo- 
ple, and  to  insert  the  matter  moved  by  him  yes- 
terday. 

Mr.  HOFFMAN  insisted  on  his  motion  to  lay 
the  report  on  the  table,  and  it  was  agreed  to. 

The  article  as  amended  is  as  follows; — 

$  I.  No  moneys  shall  ever  be  paid  out  of  the  treasury 
of  this  State,  or  any  of  its  funds,  or  any  of  the  fund* 
under  its  management,  except  in  pursuance  of  an  ap- 
p-opriation  by  law;  nor  unless  such  ptyment  he  made 
wirhin  two  years  next  after  the  passage  of  such  appro- 
priation act;  and  every  such  law  making  a  new  appro- 
priation, or  com  inning  or  reviving  an  appropriaiion, 
shall  distinctly  specify  the  sum  appropriated,  and  «he 
object  io  which  It  is  to  be  applied:  and  it  shall  not  be 
sufficient  for  such  law  to  refer  to  any  other  law  to  fix 
such  sum. 

$  2  The  credit  of  the  State  shall  not,  in  any  man- 
ner,  be  given  or  loaned  to,  or  in  aid  of  any  inuiridual, 
association  or  corporation. 

$a  The  Mate  may,  to  meet  casual  deficits  or  fail- 
urea  in  revenues,  or  for  expenses  not  provided  iox,  con- 
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tract  debts,  but  such  debts,  direet  and  contingent,  sing- 
ly or  in  the  aggregate,  shall  not,  at  any  time,  exceed 
one  mil  ion  ol  dollars;  and  the  moneys  ausing  from  the 
loan 8  creating  such  d<  bts,  shall  be  applied  to  (he  pur- 
pose tor  which  they  were  obtained,  or  to  repay  the  debt 
•o  contracted,  and  to  no  other  purpose  whatever. 

$  4.  In  addition  to  the  ab  ve  limited  power  to  con- 
tract debts,  the  state  may  contract  debts  to  repel  inva- 
sion, suppress  insurr*ciion,  or  defend  the  stale  in  war; 
ibut  the  money  atising  from  the  contracting  of  sucu 
debts  shall  be  applied  to  the  purpose  for  which  it  was 
raised,  or  to  repay  such  debts,  and  lo  no  other  purpose 
whatever. 

$  5.  Except  the  debts  specified  in  the  third  and  fourth 
sections  of  this  arti  le,  no  cebt  or  liability  shall  be 
herea.fer  contracted  by  or  on  behalf  of  this  state,  un- 
less such  debt  shall  be  authorized  by  law  for  some 
.single  work  or  object  to  be  distinctly  specified  thereiu, 
and  such  law  shall  impose  and  provide  Jor  the  collec- 
tion of  a  direct  annual  tax  to  pay,  and  sufficient  to  p  ty 
the  inter  st  on  such  debi  as  it  falls  d  le,  and  also  pay 
and  discharge  the  principal  of  such  debt  withm  eigh- 
teen years  from  the  time  of  the  contracting  thereof 

i\o  such  law  shall  take  effect  until  it  shall,  at  a  ge- 
ner  il  election,  have  been  submitted  to  the  people,  and 
2have  re  eived  a  majority  of  all  the  votes  cast  for  or 
against  it,  at  such  elect  ion. 

On  the  final  passage  of  such  bill  in  either  house  of 
?th*»  legislature,  the  question  shall  be  taken  by  ayes 
and  noes,  to  be  duly  entered  on  the  journals  thereof, 
and  shall oe  :  (<  Shall  this  bill  pass,  end  ought  the  same 
to  receive  the  sanction  of  the  people  V' 

The  legislature  may  at  any  time  alter  the  approval 
*>f  such  law  by  the  people,  if  no  debt  shall  have  been 
contracted,  or  liability  incurred,  in  pursuance  tbereo', 
repeal  the  same  ;  and  m  y  at  auy  time,  by  law,  forbid 
the  conlrac  ing  of  any  further  uebt  or  liability  i.ndtr 
such  law ;  but  the  tax  imposed  by  such  act,  in  propor- 
tion to  the  debt  and  liability  which  may  have  been  con- 
tracted in  pursuant  e  of  such  I « w,  shall  remain  in  !orce 
and  be  irrepealable,  and  be  annually  collected,  until 
the  proceeds  thereof  shall  have  made  the  provision 
herein  specified,  to  pay  and  discharge  the  interest  and 
principle  of  such  debt  and  liability 

The  money  arising  from  any  loan  or  stock  creating 
such  debt  or  liability,  shall  be  applied  to  the  work  or 
object  specified  in  the  act  authorizing  such  debt  or  lia 
biiity,  or  for  the  repayment  of  such  debt  or  liability 
and  tor  no  other  purpose  whatever. 

No  such  law  shall  be  submitted  to  be  voted  on  within 
tbree  months  af:er  its  passage,  or  at  any  general  elec- 
tion, when  any  oherltw,  or  auy  bill,  or  a*  y  amen  i- 
mem  to  the  Constitution  shall  be  submitted  to  be  voted 
for  or  against. 


§  6.  Every  law  which  imposes,  continues  or  revives 
a  tax,  shall  d  stinctly  state  the  tax  and  the  object  to 
which  it  is  to  be  ap  li  d;  and  it  shall  not  be  sufficient 
io  refer  to  any  other  law  to  fix  s-uch  tax  or  object. 

§7  If  at  any  time  *f  er  the  p  nod  ol'eUhr  >ear>  from 
the  adoption  of  this  constitution,  the  re  em  es  of  ihe 
state  unappropriated  by  the  said  ptecedinp  section 
shall  not  be  .-ufficient  to  defray  the  necessary  expenses 
of  the  government  without  continuing  or  laying  a  di- 
rect t-*x,  «he  legislature  may  at  its  discretion  supply 
the  deficiency  in  whole  or  in  part  from  the  surplus 
levenues  of  the  canals,  after  complying  wiih  the  pro- 
visions of  the  first  two  secti-  ns  of  t»  e  last  preceding 
article,  for  p  ying  the  inierest  and  extinguishing  the 
principal  of  ihe  eamil  and  general  fund  debt.  Hut  the 
sum  thus  appropriated  from  the  surplus  revenue- of 
the  canal  shall  rot  exce^  annua  ly  $d50-0M),  includ- 
ing the  sum  of  §200, 0  0  provided  by  ihe  3d  sec  ion  of 
the  last  prcedine  artic  e  for  ihe  expenses  of  the  gov- 
ernment, until  ihe  general  fund  debt  shall  be  «xiin- 
guished,  or  un'il  the  Krie  canal  enlargement  and  Gen- 
esee Valley  and  B  ack  River  canals  shall  be  c  mpleted; 
and  after  lhat  deb'  shall  be  paid,  or  the  said  canals 
shall  be  completed,  th  n  ihe  sum  of  $ 672  600,  or  so 
much  thereof  as  shall  be  necessary,  nu«y  be  annuall/ 
appropriated  to  defray  the  expenses  of  ihe  government. 

J8  On  the  final  passage  in  either  house  of  the 
1  egislature,  of  every  act  which  imposes,  continues,  or 
revives  a  tax,  or  creates  a  debt  or  charge,  or  makes, 
continues  or  revives  any  appropriation  <  f  public  trust 
or  money,  or  property,  or  releases,  discharges  or  com- 
mutes any  debt  or  demand  of  the  State,  the  question 
shall  be  taken  by  ayes  and  n<»es  whi  h  shall  be  duly 
entered  on  ihe  journals,  and  three-fifths  of  all  the 
members  elected  to  either  hou  e,  shall,  in  all  such  ca- 
ses, be  necessary  to  constitute  a  quorum  therein. 

Mr.  LOOMIS  moved  to  go  into  committee  of 
the  whole  on  the  report  ot"  the  committee  on 
corporations. 

Mr.  TALLMADGE  moved  that  the  Conven- 
tion take  up  the  unfinished  business,  (on  the 
rights  nnd  privileges  of  the  citizens  of  the  state.) 

Mr.  F.  F.  BACKUS  demanded  the  aye?  and 
noes  on  Mr.  Loomis'  motion.  It  was  agreed  to, 
ayes  57,  noes  37. 

The  same  was  then  taken  up  in  Convention, 
and  having  been  read  through,  Mr.  LOOMIS 
moved  to  adjourn.     Agreed  to. 

Adjourned  to  haif-past  8  o'clock  to-morrow 
morning. 


THURSDAY,  SEPTEMBER  24. 


Prayer  by  the  Rev.  Mr.  Wilkins. 

The  PRESIDENT  presented  a  report  from  the 
register  in  chancery  of  the  amount  of  moneys  in 
that  court.    Referred. 

COMPENSATION  OF  LEGISLATIVE  CLERKS. 
Mr.  MANN  called  the  attention  of  the  Con- 
vention  to  the  compensation  of  the  clerks  of  the 
senate  and  assembly — saying  that  he  had  a  pro- 
position to  offer  in  relation  to  it,  which  he  hoped 
to  see  adopted.  At  the  first  session  of  the  le- 
gislature  after  the  adoption  of  the  present  con- 
stitution, a  law  passed  regulating  the  salaries  of 
these  cltrks  and  other  officers  of  the  two  hou- 
ses, (chapter  240,  section  4,  of  session  laws  of 
1321.)  providing  "  that  from  and  after  the  first 
day  of  May  next,  there  shall  be  allowed  to  the 
clerk  of  the  senate  an  annual  salary  of  $1,200, 
and  to  the  clerk  of  the  assembly  an  annual  sal- 
ary  of  $1,800  in  lieu  of  all  compensation  and 
perquisite*  heretofore  received  by  them  respec- 
.  lively,  and  for  which  they  shall  provide  their 
■  own  assistants  and  clerks,  and  perform  all  duties 


now  required  of  them  t>y  law,"  &c,  &c,  nnd 
that  "  the  said  sums  of  money  to  be  paid  lo  the 
said  clerks  by  the  treasurer  on  the  warrant  of 
the  Comptroller  on  the  first  day  of  May  in  each 
and  every  year."  But  what  had  been  the  course 
since  pursued  by  the  legislature?  They  had 
evaded  the  law  of  1821,  as  would  be  seen  by 
examining  the  supply  bills  passed  at  each  ses- 
sion,  the  clerks  having  been  allowed  to  dmw 
their  full  salaries,  and  their  assistants  paid  by 
indirect  appropiiations.  Mr.  M.  said  he  would 
not  take  up  time  now  to  refer  tr»  all  of  the  sup- 
ply bills  from  1821  to  1846,  but  would  only  rend 
a  short  section  or  two  from  that  passed  at  the 
last  session  [chapter  337,  section  Is'J-  "The 
treasurer  shall  pay,"  &c,  the  following  sums  of 
money,  viz  :  To  each  of  the  deputy  clerks  of  th* 
assembly,  not  exceeding  three  in  number,  tic 
sum  of  $450  in  full  compensation  for  their  ser- 
vices, and  of  all  charges  for  extra  engrossing." 
Again,  in  1344  a  law  was  passed  fixing  ihe  pay 
of  door  keepers,  messengers  and  sergeant-al- 
arms, hut  this  law  had  also  been  evaded  by  io- 
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direction  in  the  supply  bills  passed  since.  Again 
in  the  supply  bills  of  1846,  a  section  provided — 
"  There  shall  be  paid  for  the  benefit  of  the  cler- 
gymen officiating  as  chaplains  to  the  legislature, 
the  sum  of  six  dollars  for  each  day  of  the  pres- 
ent session."  The  section  he  proposed  to  offer 
was  as  follows  : 

No  officer,  except  the  Fpeiker  of  the  Assembly, 
Clerks,  Sergeants  at  Arm*,  Chaplains,  Door-Keepers, 
Librarians  or  any  ot  er  officer  now  or  that  may  here- 
alter  be  authorized  by  law,  shall  be  paid  or  a  1  owed 
directly  or  indirectly)  a  greater  <  ompensation  or  p-r 
diem  allowance  and  imie<i*e  than  is  allowed  to  mem- 
bers of  the  Legis  a  ur  ,  such  compensation  shall  be 
regit  la  ed  by  law,  and  sh-t  1 1  »  ot  be  increased  or  dimin- 
ished during  their  term  of  office 

Mr.  TALL  MADGE  inquired  if  the  gentle 
man  intended  to  introduce  a  clause  to  recover 
back  the  money  paid  without  authority  of  law  ; 
if  not,  he  should  do  it  himself  at  the  proper 
time? 

Mr.  JONES  asked  his  colleague  to  have  his 
proposition  referred  to  a  committee.*  He  sug- 
gested several  as  appropriate. 

Mr.  MANN  did  not  see  the  necessity  of  a  re- 
ference. The  section  was  a  very  short  one,  and 
every  gentleman  could  readily  comprehend  every 
word  of  it,  upon  hearing  it  read.  He  preferred 
a  vote  upon  it  at  once.  He  had  examined  the 
supply  bills  from  year  to  year  since  1821,  and 
found  the  law  of  1321  cver-ridd^n,  and  these 
supply  bills  made  a  convenient  plaster  lo  cover 
up  all  stealings  and  corruptions,  by  which  the 
treasury  was  annually  robbed  ot'  its  thousands. 
The  clerk  of  the  assembly  had  annually  receiv- 
ed, in  addition  to  his  $1,800,  a  farther  sum  for 
making  the  index  of  the  session  laws.  The 
Comptroller  had  informed  him  that  he  had  an- 
nually paid  an  extra  compensation  for  this  ser- 
vice, after  the  legislature  had  adjourned,  to  the 
clerks.  The  adoption  of  this  section  would  save 
to  the  treaoury,  for  the  next  20  years,  the  sum 
of  $30,000  in  the  office  of  the  clerk  ot  assembly 
alone.  He  could  see  no  reason  why  the  clerk  of 
the  assembly  should  receive  from  $1,800  to 
$2,000  for  his  three  months  services,  while 
members  of  the  legislature  were  to  receive  but 
$300,  and  so  of  the  clerk  of  the  senate,  and  oth- 
er officers  of  the  legislature,  who  were  receiving 
exorbitant  pay  for  light  services,  by  indirection. 
Mr.  M.  had  no  objections  to  a  reference  to  the 
committee  on  the  revision  of  the  articles  adop- 
ted by  the  Convention.  He  designed  this  as  sec- 
tion 10  of  the  first  article,  in  relation  to  the  le- 
gislature, or  to  add  it  to  the  9th  section  ;  and  if 
so  referred,  he  desired  that  it  should  be  with  in- 
structions to  report  this  section,  or  another,  that 
would  obviate  these  legislative  abuses,  and 
Would  make  that  motion. 

Mr.  CHATFIELD  desired  to  see  a  remedy 
for  the  eviis  complained  of,  but  he  hoped  the 
reference  would  be  without  instructions. 

After  a  brief  conversation,  it  was  referred  to 
the  committee  on  the  arrangement  of  the  several 
articles  of  the  constitution. 

CHENANGO  CANAL 

Mr.  J.  J.  TAYLOR  moved  a  reconsideration 
of  the  7th  section  of  Mr.  Hoffman's  report  for 
the  purpose  of  amending  it  by  adding  a  provi- 
sion that  the  state  might  dispose  of  the  Chenan- 
go  canal,  to  a  company,  for  the  purpose  of  pro- 
pria! or  inducing  their  extension  to  the  Penn- 


sylvania line.  He  remarked  that  should  the 
Pennsylvania  North  Branch  Canal  be  comple- 
ted, the  extension  of  the  Chenango  would  be  of 
great  importance  to  his  constituents,  in  consi- 
deration of  the  coal  trade  with  Pennsylvania. — • 
The  Pennsylvania  canal  would  not  be  completed 
further  than  at  present,  within  about  90  miles 
of  the  state  line,  unless  there  should  be  some 
prospect  of  a  connection  with  those  in  our  state. 

Mr.  STRONG  said  this  provision  would  allow 
the  state  to  dispose  of  the  entire  tolls  of  that 
canal  to  complete  it.  If  the  Convention  was 
willing  to  do  this,  he  had  no  objection. 

Mr.  TAYLOR  replied  that  the  tonnage  which 
would  be  thrown  upon  the  other  canals  by  this 
means  would  more  than  repay  the  state  for  the 
loss  of  these  tolls. 

Mr.  BURR  could  not  understand  this  disposi- 
tion to  retain  these  lateral  canals  as  the  property 
of  the  state.  For  one,  he  should  think  it  a  good 
bargain,  if  we  could  give  away  the  Chenango 
canal. 

Mr.  BASCOM  did  not  like  this  attempt  to 
open  a  question  that  last  night  we  all  considered 
settled.  He  had  a  farther  objection  to  this 
amendment.  Though  admitting  that  at  some 
future  day  there  was  a  possibility,  perhaps  pro- 
bality,  of  the  connection  of  this  canal  with  a 
Pennsylvania  work,  which  would  be  advantage- 
ous to  the  interests  of  the  slate,  yet  there  was 
another  canal,  a  little  farther  west,  which  xras 
also  proposed  thus  to  be  connected.  He  would 
not  like  >o  undertake  to  decide  between  these 
canals.  Besides,  this  was  little  else  than  a  pro- 
posal to  sell  out  this  canal  He  thought  we  had 
had  enough  of  the  sale  of  public  works  in  that 
section  of  the  State.  The  $3,000,000  lien  on  the 
Erie  railroad  had  been  given  up  and  the  Ithaca 
and  Owego  road  sold  for  the  merest  trifle.  He 
would  not  place  even  this  canal  in  the  same  ca- 
tegory. 

Mr.  KIRKLAND  was  in  favor  of  the  motion 
of  Mr.  Taylor.  He  believed  the  legislature 
might  be  trusted  with  this  matter.  That  canal 
was  now  not  only  unproductive,  but  a  heavy 
annual  expense  upon  the  state.  Adopt  this  pro- 
vision, and  if,  under  the  management  of  a  com* 
pany,  this  canal  could  be  connected  with  one  of 
the  Pennsylvania  works,  the  result  would  be  of 
great  advantage  to  the  interests  and  finances  of 
this  state. 

Mr  WHITE  moved  the  previous  question  on 
the  motion  to  reconsider. 

Mr.  HOFFMAN  (Mr.  White  having  with- 
drawn his  motion)  said  if  any  such  amendment 
were  to  be  made  it  should  be  referred  to  a  stand- 
ing committee.  He  moved  its  reference  to  the 
committee  on  canals  and  finances. 

Mr.  WHITE  renewed  his  motion  for  the  pre- 
vious Question,  and  enquired  if  the  motion  of 
the  gentleman  from  Herkimer  was  in  order,  the 
subject  matter  not  being  before  the  Convention 
until,it  has  agreed  to  the  reconsideration. 

Mr.  ANGEL  moved  to  lay  the  whole  subject 
on  the  table. 

Mr.  J.  J.  TAYLOR  called  for  the  yeas  and 
nays,  and  there  were  yeas,  51,  nays  41. 
COMMITTEE  OF  REVISION. 

Mr.  HOFFMAN  said  he  had  just  learned  that 
he  had  been  put  on  the  committee  to  revise  the 
articles  of  the  constitution,  which  it  would  be 
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impossible  for  him  to  attend  to  in  the  present 
state  of  his  health.  He  therefore  asked  to  b? 
excused  from  service  on  that  committee. 

He  was  excused  accordingly,  and  Mr.  Loomis 
appointed  in  his  stead. 

DOOR-KKKPES  AND  MESSENGER'S  PAY. 

Mr.  WHITE  offered  a  resolution  to  appoint 
the  four  door-keepers,  additional  secretaries  of 
this  Convention.  He  said  from  the  constitution 
given  to  the  Convention  act,  that  was  the  only 
way  by  which  they  could  receive  their  compen- 
sation. 

After  a  brief  conversation,  in  which  Messrs. 
PATTERSON,  CHAMBERLAIN,  ANGEL, 
BASCOM  and  LOOMIS  took  part,  Mr.  White 
withdrew  his  resolution. 

ELECTIVE  FRANCHISE. 

Mr.  BRUCE  offered  a  resolution  to  make  the 
report  of  committee  number  four  on  the  elective 
franchise,  the  next  in  order  after  disposing  of 
the  report  of  committee  number  seventeen.  He 
said  it  would  be  recollected  that  he  had  frequent- 
ly offered  a  similar  resolution,  and  he  now  reit- 
erated the  opinion  that  it  was  time  this  Conven- 
tion should  define  who  "  the  people  "  were  and 
what  were  their  rights  and  privileges.  He  re- 
garded this  as  a  question  of  great  importance. 
What  greater  could  there  be  ?  At  the  commence- 
ment of  this  Convention  a  committee  was  ap- 
pointed to  divide  up  the  several  subjects  to  be 
considered  in  amending  the  constitution,  and  to 
determine  what  were  the  proper  committees  to 
consider  them.  They  reported  18  different  com- 
mittees, and  that  upon  this  subject  of  the  elec- 
tive franchise  was  placed  as  number  four.  The 
reports  of  numbers  one,  two,  and  three  had  al- 
ready been  discussed  and  disposed  of,  and  he 
now  appealed  to  the  Convention  to  take  up  next 
this  which  stands  next  regularly  in  order.  He 
did  not  ask  gentlemen  to  vote  for  the  extension 
of  the  elective  franchice,  but  he  did  demand  that 
the  important  question  of  who  should  be  consid- 
ered as  the  people  of  the  state,  e.nd  what  their 
rights  are,  should  not  be  crowded  from  its  place 
as  laid  down  in  the  progrmme  of  our  proceed- 
ings. 

Mr.  CAMBRELENG  said  the  report  on  cur- 
rency and  tanking  .had  for  two  months  been  the 
order  of  the  day,  and  should  take  precedence; 
then  there  was  the  report  on  rights  and  privile- 
ges which  should  be  disposed  of;  afterwards  he 
would  have  no  objection  to  consider  the  report 
on  the  elective  franchise. 

Mr.  NICOLL  moved  to  lay  the  resolution  on 
the  table,  and  called  for  the  yeas  and  nays,  and 
there  were  yeas  57,  nays  39: 

AVES— Messrs.  Allen,  Angel,  Bergen,  Bowdish, 
Brown,  Brundage,  Cambreleng,  I).  D  Campbell,  Chat- 
field,  Clark,  Cornell,  Cuddeb  ck,  Dauforih,  Dubois, 
Flanders,  Green**,  Hart,  Hoffman,  H.unt,A.  Huntington, 
Hyde,  Jones,  Kemble.Kernan,  Kingsley,  Loomis,  M-mu. 
McNeil,  McNitt,  Maxwell,  Morris,  Murphy,  Neilis, 
Nicoll,  O'Conor,  Perkins,  Powers,  Pre -idem,  Kiker, 
Russell,  st.Joh  t,  %anford,  Sears,  >haw, Sheldon, Smith, 
Stephens,  Swackhamer,  Taft,  Townsend,  Tuthill, 
White.  Willard,  Witbeck,  vv0od,  Yawger,\'oungs— 67. 

J\OES— Messrs  Archer, Ayrault,  F  F  Backus,Baker, 
Pa  scorn,  Hrayton,  Bruce,  Bu  1,  Burr,  Candee,  Crooker, 
Dorlon,HebfiHrd,Graham,  Hawle^,  Hotchklss,  E  Hunt- 
ington,  Jordan,  Kirkland,  Marvin,  Miller,  Nicholas- 
Parish,  Patterson,  Penntman,  Khoades,  Richmond, 
Salisbury,  >  haver,  Shepard,  Simmons,  W.  H  Spencer, 
Stanton,  Stow,  Strong,  Taggart,  Van  bchoouhuveu, 
Waterburr,  A.  Wright,  Young— 49. 


PUBLICATION  OF  THE  ARTICLES 
Mr.   JORDAN  offered   a  resolution  for  the 
printing  of  2000  copies  of  the  articles   already 
adopted,-  and  that  one  copy  thereof  be  furnished 
to  each  editor  in  the   state.     The  object  of  the 
resolution  he  said   was   obvious.     The  election 
at  which  the  constitution  was  to  be  passed  upon 
was  at  hand,  and  it  was  desirable  to  have  these 
articles  in  the  hands  of  the  people. 
After  debate, 
The  resolution  was  adopted,  41  to  33. 

CORPORATIONS  r»THER  'IFUN  BANKING  AND 
MUNICIPAL. 

The  Convention  resumed  the  consideration  of 
the  report  of  committee  No.  17,  on  incorpora- 
tions other  than  municipal  and  banking. 

The  1st  section  was  read  as  follows  : 

§  1.  Special  laws  creating  incorporations  or  assccia- 
tions,or  granting  to  them  exclusive  privilege*, shall  not 
be  i>a->ed.  Bui  the  Legis  aiure  may  pass  general  laws 
by  whicl%any  persons  may  become  incorporated,  on 
complying  with  the  provis  ons  to  be  cont  ined  in  such 
laws.  And  all  Corporations  sh-jll  be  subject  to  such 
general  laws  as  the  Legislature  may,  from  timet"  time 
enact,  not  inconsistent  with  the  provisions  of  this 
constitution. 

Mr.  LOOMIS  opened  the  discussion  with  some 
historical  allusions,  showin?  the  necessity  of 
corporations,  and  their  existence  for  a  long  pe- 
riod in  this  and  other  countries.  The  question 
was,  if  they  were  necessary,  how  they  should 
be  regulated  so  as  to  produce  all  necessary  good 
and  prevent  unjust  inequalities?  He  briefly  al- 
luded to  the  various  applications  made  to  the 
legislature  to  obtain  charters,  and  said  all  this 
might  be  accomplished  by  a  general  act.  He 
enumerated  a  large  class  of  companies,  whose 
object  was  not  to  produce  profit  to  the  compa- 
ny, and  which  might  be  formed  in  that  way. — 
Mr.  L.  briefly  glanced  over  the  several  provis- 
ions of  the  article,  explaining,  as  he  wentalong, 
the  objects  intended,  and  the  evils  to  be  guarded 
against — and  urging  that  whilst  it  would  relieve 
the  legislature  of  a  great  deal  of  labor  and  loss 
of  time,  it  would  give  to  the  community  all  the 
advantages  of  corporations,  protect  them  against 
their  excesses,  and  do  away  with  all  exclusive 
privileges  and  special  grants. 

Mr.  PERKINS  asked  if  it  was  designed  to 
pass  a  general  law  to  fix  the  rate  of  tolls  on 
railroads,  for  some  companies  with  but  little 
traffic  could  not  afford  to  charge  rates  as  low  as 
some  others  with  much  traffic. 

Mr.  LOOMIS  said  it  was  not  proposed  to 
make  any  such  provisions. 

Mr.  NICOLL  moved  to  amend  by  inserting 
in  the  fourth  line  alter  the  word  "incorporated" 
the  following,  "or  be  entitled  to  any  of  the  pri- 
vileges of  incorporations;"  and  in  the  fifth  line 
after  the  word  "corporations"  the  words  "or 
associations."  He  offered  the  amendment  to 
give  the  legislature  power  to  pass  laws  for  the 
organization  of  societies  that  did  not  desire  all 
the  powers  of  an  incorporation,  which  could  not 
be  done  by  this  article  as  it  stands. 

Mr.  LOOMIS  said  the  sixth  section  amply 
provided  for  all  that  the  gentleman  desired. 

Mr  NICOLL  said  the  word  "incorporation" 
had  a  definite  meaning,  and  he  was  satisfied  his 
amendment  was  necessary  to  meet  the  difficulty 
and  set  the  matter  at  rest,  so  as  to  give  societies 


737 


and  associations  the  privileges  to  become  quasi 
incorporations. 

Mr.  LOOMTS  thought  no  difficulty  would  arise 
by  requiring  them  all  to  become  corporations. 

Mr.  VAN  SCHOONHOVEN  thought  there 
was  much  force  in  the  position  taken  by  the 
gentleman  from  New- York. 

Mr.  TOWNSEND  having  made  a  few  ob 
servations, 

Mr.  LOO  MIS  withdrew  his  opposition  to  the 
amendments. 

Mr.  MUttPHY  thought  the  article  would  in- 
elude  municipal  corporations.  Was  such  the 
intention  of  the  committee? 

Mr.  LOOMIS  said  that  was  not  the  intention 
of  the  committee,  and  he  therefore  suggested  an 
addition  of  the  words  (*  other  than  munincipal 
corporations,"  if  the  gentleman  from  Kings 
thought  proper  to  move  that  amendment. 

Mr.  MURPHY"  said  he  should  not,  as  he  de- 
sired to  include  them. 

Mr.  SIMMONS  thought  further  amendments 
were  necessary.  The  word  ''private"  might  with 
propriety  be  introduced,  for  public  corporations, 
of  cities,  villages,  &c.  should  not  thus  be  re- 
stricted, and  only  by  act  of  the  legislature.  In 
England,  banking  companies  were  not  called  in- 
corporations— they  were  designated  ''joint  slock 
companies."  The  constitution  should  not  be 
stulfed  full  of  provisions  either,  in  relation  to 
elymosynary  institutions. 

Mr.  5HEPARD  doubted  the  propriety  of  mak- 
ing the  amendment  suggested  by  the  gentleman 
from  Essex.  It  would  deprive  cities  and  villa- 
ges which  were  quasi  corporations,  of  privileges 
which  were  necessary  and  now  enjoyed,  and 
would  destroy  remedies  for  injuries  arising  out 
of  a  disregard  of  their  responsibilities. 

Mr.  SIMMONS  did  not  press  his  amendment. 

Mr.  VAN  SCHOONHOVEN  asked  if  under 
this  article  the  legislature  could  not  pass  a  gen- 
eral law  for  the  construction  of  bridges  and 
highways?  If  so  he  was  opposed  to  it,  inas- 
much as  it  would  give  power  to  obstruct  rivers 
and  streams  in  every  direction.  He  moved  the 
following  amendment  to  obviate  this  objection, 
to  come  in  after  the  word  "  corporations"  in  the 
5th  line: — 

"  Except  as  municipal  corporations,  and  except 
corporations  or  associations  for  the  construction  of 
briiiges,  aqueducts  or  viaducts  over  the  navigable 
streams  or  public  highways  oi  the  state." 

Mr.  TOWNSEND  thought  ample  provision 
was  made  for  th's  in  a  subsequent  section. 

Mr.  VAN  SCHOONHOVEN  thought  that  did 
not  give  sufficient  security.  If  they  could  build 
a  bridge,  he  cared  not  what  the  "  terms  and 
conditions''  were.  He  alluded  to  the  attempt 
made  to  build  a  bridge  at  Albany  across  the 
Hudson. 

Mr.  STOW  proposed  to  amend  by  inserting 
after  the  word  "  creating"  in  the  first  line,  the 
words  "  manufacturing  or  banking"— and  after 
the  word  '•  incorporated"  in  the  4th line,  the 
words  "  for  banking  or  manufacturing  purpo- 
ses." He  said  the  evil  was  not  in  incorporating 
literary  or  charitable  institutions,  but  such  as 
were  established  for  private  gain.  He  pointed 
at  the  mischievous  effect  this  section  would  have 
upon  charitable,  benevolent,  religious,  and  mu- 
nicipal corporations.  i 


Mr.  MARVIN  said  the  gentleman  fromfEne 
had  spoken  his  views  on  this  subject.  He  ob- 
jected  to  any  general  provision  which  would 
enable  companies  to  spring  up  without  the  su- 
pervision of  the  sovereign  power.  For  years 
he  had  been  opposed  to  corpora  ions  of  a  cer- 
tain class,  and  had  been  disponed  to  watch  with 
a  jealous  eye,  every  application  for  exclusive 
privileges  of  any  kind  !  But  notwithstanding 
this,  he  confessed  he  looked  upon  this  section 
with  a  great  deal  of  alarm.  He  pointed  out  the 
evils  that  would  result  from  it.  The  gentleman 
from  Troy  had  pointed  out  one  evil.  A  general 
law  to  build  bridges  over  creeks  or  rivers,  would 
authorize  the  building  a  bridge  over  the  Hudson 
at  Albany  on  the  same  terms,  as  over  the  Alle- 
gany river  or  any  creek  in  the  *>tate.  Now  were 
we  prepared  to  allow  this  ?  Should  not  the  sov- 
ereign  have  the  right  to  review  each  application 
as  it  came  up  ?  The  amendment  of  the  gentle- 
man from  Erie  obviated  this  objection.  The 
principle  might,  without  danger,  be  applied  to 
banking  and  manufacturing  corporations  ;  but 
he  apprehended  that  the  state  might  hereafter 
be  completely  under  the  control  of  these  corpo- 
rations. They  would  be  found  in  the  legisla- 
ture, in  the  lobbies,  and  everywhere,  controlling 
the  action  of  government. 

Mr.  SIMMONS  alluded  to  the  general  act  un- 
der which  religious  and  medical  societies  and 
manufacturing  companies  were  now  established. 
He  thought  the  state  should  have  an  eye  upon 
the  establishment  and  location  of  these  corpora- 
tions, to  prevent  them  from  acquiring  vested 
rights  and  then  defying  the  authority  of  the  state 
government,  protected  as  they  would  be  by  the 
constitution  of  the  Fnited  States. 

Mr.  LOOMIS  thought  all  the  objections  which 
had  been  raised  were  answered  on  the  face  of 
the  article  if  gentlemen  had  only  given  it  due 
consideration.  There  were  no  special  powers 
or  privileges  conferred  by  it  The  aim  of  the 
committee  was  to  prevent  artificial  corporations 
from  having  or  exercising  higher  rights  or  pow- 
ers than  those  possessed  by  natural  persons.  If 
an  individual  could  have  no  right  to  erect  a 
bridge  between  here  and  Greenbush,  over  the 
Hudson  river,  to  frighten  the  people  of  Troy, 
then  a  corporation  could  not  do  so.  Mr.  Stow 
had  said  that  there  were  no  complaints  against 
other  corporations  than  those  for  banking  and 
manufacturing  companies.  But  by  turning  to 
the  Session  Laws,  he  found  in  the  index  of  one 
volume  more  than  100  laws  for  «he  incorporation 
of  companies,  of  which  but  four  or  five  were 
banking  associations,  the  rest  being  such  gene- 
ral associations  as  might  be  incorporated  by 
general  law.  Religious  societies  were  incorpo- 
rated in  gijeat  numbers.  There  were  at  least 
10,000  incorporations  over  the  state,  all  finding 
protection  and  security  under  general  laws.  It 
mteht,  however,  be  well  to  amend  so  as  to  ex- 
clude municipal  corporations  from  its  provisions. 

Mr.  MURPHY  said  he  thought  he  could  give 
the  gentleman  reasons  for  not  making  such  a 
motion,  and  Mr.  L.  waived  his  intention  to 
do  so. 

Mr.  MARVIN  thought  that  if  the  explanation 

of  the  chairman  of  the  committee  was  correct, 

then  there  would  be  certain  things  which  corpo- 

rations  could  not  do  at  all.    Because,  the  sove- 
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reign  power  of  the  state  had  control  over  every 
thing  in  it,  and  this  was  called  the  franchise 
which  it  imparted  to  a  company  when  incorpo- 
rated for  some  public  purpose.  For  this  reason 
he  had  contended  that  the  State  should  always 
be  careful  how  it  parted  with  this  right,  so  that 
it  did  not  lose  the  control  over  the  corporations 
created.  There  were  certain  cases  where  it 
was  proper  that  a  company  should  be  created  to 
do  something  which  was  for  the  public  good, 
and  that  they  should  enjoy  the  fruits  of  it  ;  and 
the  frtate  had  the  power  to  allow  them  to  do 
this  by  using  its  right  to  eminent  domain. 

Mr.  MUKPHY  said  that  he  hoped  the  gentle- 
man  from  Herkimer  (Mr.  Loomis)  who  was  the 
chairman  of  the  comniiuee  which  had  reported 
this   section,  prohibiting  the  passage  of  special 
acts  of  incorporation  in  any  case,  ami  requiring 
the  enactment  of  general  laws  under  which  cor- 
porations might  be  forme  J,  would  not,  a?  he  had 
just  intimated,  amend  it  by  excepting  municipal 
corporations    from    its   operation.     It  was  true 
that  he  (Mr.  M.)  had  reported  as  a  minority  of 
the  committee  on  municipal  corporations  a  pro- 
vision of  that  character  in  regard  to  them,  yet, 
as  there  was  a  possibility  that  the  subject  would 
not  again  be  reached,  lie  believed  it  would  be 
best  to  meet  the  whole  question  now.     In   fact, 
there  was  no  necessity  tor  distinct  propositions 
of  the  same  character  for  different  corporations. 
If  there  were  to  be  a  provision  on  the  subject  at 
all  in  the  constitution,  it  should  extend  to  all  the 
corporations  to  which  it  might  be  deemed  advi- 
sable to  apply  the  principle  of  the  section  before 
us.     At  alt  events,  he  wished  the  gentleman  to 
hear   before  he  proposed   his  amendment.     He 
regarded   this  as  the  contest  against  privileges 
conferred  by  law.     We  were  now  to  determine 
whether  we  would    preserve  that  same  equality 
of  rights  as  well  between   corporations   them- 
selves as  between  corporations  and  individuals, 
as  is  said  to  exist  under  our  instiutions  between 
individuals.  On  this  point  he  believed  the  gross- 
est violations  of  personal  rights  were  to  be  found 
in  our  municipal  corporations  ;  and  that  how- 
ever important  the  subject  might  be  in  reference 
to  other  corporations,  it  was  still  more  so  in  re- 
gard to  them.  These  innovations  upon  the  rights 
of  individuals  resulted   almost  altogether  from 
the  form  of  legislation  by  special  charters.    He 
did  not  charge  a  wanton  disregard  ol  those  rights 
upon   the   legislature  ;  but  the  evil  resulted  ne- 
cessarily frornjhe  mode  of  creating  those  cor- 
porations and  investing  them  with  their  power 
by  single  and   separate  acts.     He  would   there- 
fore endeavor  to  show  the  mischief  of  this  prac- 
tice and  the  propriety  of  an  uniform   organiza- 
tion of  cities,  and  also  an  uniform  organization 
for  every  other  species  of  municipalities.     The 
gentleman   from   Herkimer  had  given  a  sketch 
of  the  history  of  corporations  generally,  but  had 
not  referred  to  those  of  cities  and  towns.     He 
(Mr.  M.)  would  refer  to  some  points  in  the  his- 
tory of  the  latter  for  the  purpose  of  showing 
how  the  evil  of  which  he  complained  had  grown 
up  in  this  country,  where  we  had   adopted  the 
same  form  of  legislation  for  the  government  of 
cities  as  was  in  use  in  Europe,  without  having 
regard  to  the  difference  between  the  fundamen- 
tal  institutions  of  the  two  countries.    Charters 
of  cities  were  originally  nothing  but  grants  of 


immunities  and  privileges  by  virtue  of  baronial 
prerogative.  They  were  intended  to  exempt  the 
inhabitants  from   personal  service  to  the  lord, 
and    were    usually    purchased     by    payments 
of  money.     They  conferred   the  power  of  local 
government,  and  the  corporations  tlius  created, 
exercised  the  same  absolute  power  within  the 
territory  that  the  lord  had  done  before.     Hence 
gr*>w  up  in  them  customs  against  common  right, 
forbidding  the  practice  of  any  trade,  except   by 
certain  individuals,    and   directly  contravening 
the  rights  of  the  many.     Thus  the    free  cities, 
as  they  were  called,  became  the  refuge  of  the 
worst  evils  of  the  feudal   system,    which    they 
served  to  break  up.  He  wished  to  tell  his  friend 
from  Albany,  (Mr.  Harris,)    that  these   char- 
ters  are  essentially   feudal    insiruments.     The 
prerogative  of  granting  them  which  was  at  first 
only  exercised  by  the  lords,  came  to  be  exercis- 
ed by  the  king.  This  was  however  on'y  a  change 
of  the  creating  power;  and  there  it  has   contin- 
ued ever  since  in  Europe.     These  charters  have 
always  since  been  granted  by  the  king,  or  pre- 
scribed, which    presumes   such   a   grant.     The 
powers   conferred  have  been  the  same  as  were 
exercised  by  the  misnamed  free  cities.     In  the 
same   form  the  system   was  transferred  to   this 
country.     The  charters  of  New  York  and  Alba- 
ny will  furnish  a  sufficient  illustration  of  this 
remark.     They    were  granted  by  the    Colonial 
Governor   in  the   name  of  the  King.     That   of 
New  York,  granted    by  Montgomerie,  provides 
that  no  person,  not  being  a  free  citizen  ot  the 
city,  shall  at  anv  time  hereafter  use   any  trade 
or  occupation  within  the  city  and  its  precincts, 
or  shall  sell  or  expose  to  sale  any  goods  or  com 
modities   by  retail,    in  any  house  or  place,  ex- 
cept in  the  times  of  public  fairs.     Ridiculous  as 
this  provision  is,  it  maybe  remarked,  that  there 
are  those  who  still  maintain  that  it  is  not  only 
in  full  force  yet,  but  also  that  it  is  beyond  the 
control  of  the  state.     For  in  a  communication 
made  by  the  comptroller  to  the  common  council 
in  1841,  he  says  that  the  charter  of  New  York 
"  is  a  constitution  of  a  body  politic,  ejecting  the 
city  of  New  York  into  a  free  city  of  itself.     Her 
independent  sovereignty  in  her  local  matters,  is 
older  than  that  of  the  state  itself.     That  char- 
ter still  stands  as  much  a  protection  to  her  citi- 
zens from  state  encroachments,  as  it  was  before 
the  revolution,  from  the  exactions  of  the  British 
crown."     This   charter   was   obtained  like  the 
charters  of  the  free  cities  of  the  feudal  times,  by 
the   payment  of  money — one  thousand   pounds 
having  been  paid  the  governor  for  it.     Such  pre- 
tensions as  here  set   up  for  that  instrument,  of 
course  cannot  be  tolerated.     [Mr.  Morris  said 
that  no  such  claims  were  advanced  in  this  Con- 
vention.]    Mr.  M.  proceeded: — He  knew  that ; 
he  merely  alluded  to  the  New  York   charter  to 
show  how  we  had  borrowed  from  Europe.     He 
knew  that  the  members  of  this  houso  from  that 
city  and  the  great  body  of  its  enlightened  citi- 
zens, repudiated  the  doctrines  to  which  he   al- 
luded, and  he  doubted  not  that  he  would  have 
their  support  on    this   question.     The   form  of 
city  organization  thus  introduced  in  the  colony, 
has  been  kept  up  by  the  legislature;  and  though 
that  body  has  not  been  guilty  of  granting  privi- 
leges so  absurd  as  the  colonial  government,  yet 
it  has  retained  the  form  of  special  legislation  in 
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regard  to  such  organization.     Each  city  still 
bas   its   separate  charter,   and   no   uniformity 
exists   in   the   powers    conferred    upon   them, 
such     as    prevails    in    regard     to     the     towns 
an  I  counties  of  the  state.     It  is  to  this  practice 
of  the  olden  time  that  we  must  attribute  thp.  idea 
of  special  charters  which  has  come  to  be  con- 
sidered so  necessary  for  cities  and  villages,  and 
not  to  any  actual  necessity  for  them.     It  might 
well  be  asked  why  a  city,  more  than  a  town  or 
a  county,  should  have  a  particular  organization 
of  its  own  distinct  from  other  cities.     The  gen- 
tleman  from    St.   Lawrence,    (Mr.   Perkins,) 
said  this  morning   that   a   population  of  10,000 
in  lividuals  might  need  more  local  powers  than 
one  of  1000.  Thismay  be  true;  butit is  notmore 
true  in  regard  to  cities  than  in  regard  to  towns. 
Towns  whatever  their  population  may  be, are  un 
der  the  same  general  law.     The  difficulty  of  the 
gentleman  from  St.  Lawience  consists  in  suppos- 
ing that  all  the  powers  conferred  by  a  general  law 
must  be  exercise  1,  when  in  fact  the  town  or  the 
city  may  exercise  it  or  not  as  its  circumstances 
require.     When  not  used  it  is  dormant.     Thus 
the  right  of  taking  wharfage,  if  conferred  upon 
all  the  cities  of  the  state,  would  be  used  only  by 
such  as  had  a    water   front.     An  interior    city 
woul  I  have  no  occasion  to  use    it.     But  there 
wroul  1  be  no  objection  to  conferring  that  power 
upon  all  cities  generally.     A  general  law  might 
provide    different    organizations    for    different 
amounts  of  population,  in  ihe  same  manner  as 
the  law    in   regard   to    religious    incorporations 
now  in  force,  provides   for  the  organization  of 
different   religious   denominations     in    different 
ways      The  great  object   to   be   obtained    by  a 
general  law  is  to  secure  the  wisdom  of  the  whole 
state,  or  at  least  of  all  the  parts  of  the  state  in- 
terested in  it.  for  the  formation  of  that  law;  and 
to  prevent  those  incongruities  which  special  le- 
gislation presents,  an  I  which  are  the  causes  of 
many  of  the  evils  un  ler  which  our  cities  are  la- 
boring in  regard  to  debt  and  assessments.     The 
design  of  state  government  is  not  only  to  protect 
from  powerful  neighbors,  but  to  concentrate  the 
experience  and  wisdom  of  a  greater  number  of 
persons  for  the  common  benefit,   by  wise  laws, 
special  legislation  defeats  this   design.     Locali- 
ties for  which  this  legislation  is   made,  do  not 
derive  the  benefit  of  the  wisdom   of  the   whole 
legislative  body.     A  charter  as  now  granted  is 
for  the  most  part  a  piece  of  empiricism  by  the 
wiseacres  of  the  place  where  it  is  to  be  put  in 
force.      After   being   prepared    at  home,    it  is 
sent   to   the  legislature  to  be    passed.       When 
it  reaches  that  body,  no  one  except  the  repre- 
sentative* from  the  locality  cares    what  it  con- 
tains.    It  is  thus  left  in  charge  of  the  same  inte- 
rest as  that  which  prepared  it.     He  would  ap- 
peal to  every  member  of  the    Convention    who 
had  been  a  member  of  the   legislature,  if  that 
was  not  the   course  pursued  in  reference  to  all 
local  bills.     They  are  passed  without  examina- 
tion because  they  affect  only  a   particular   com- 
munity.    In  this  way  opposite  and  dangerous 
principles  are  put  into  the  statute  book;  and  the 
wholesome   and    beneficient   provisions    of    an 
united    action  on    the   part   of  the   legislature 
&>r    a    long    perio  1   are   oftentimes     ost.       It 
wou,ld  only  be  n^ce  sary  for  him  to   show   how 
tills  mode  of  legislation  had  operated  in  regard  I 


to  cities  to  present  to  the  mind  of  every  candid 
man  the  manifest  impropriety  of  it.  He  had 
examined  for  this  purpose  the  charters  of  the 
five  largest  cities  of  the  state,  and  the  powers 
conferred  upon  their  corporations.  He  would 
select  one  subject — that  of  opening  streets;  and 
by  a  comparison  of  the  different  provisions  in 
those  cities  in  regard  to  it,  furnish  an  illustra- 
tion of  the  contradictions  in  principle  which  ex- 
isted among  them — contradictions  so  direct  that 
if  some  provisions  were  right,  the  others  must 
be  wrong. 

[Mr.  M.  was  here  interrupted  by  the  expira- 
tion of  the  time  allowed  by  the  rule  for  having 
the  floor.] 

Mr.  RICHMOND  thought  it  was  time  that 
something  should  be  done  to  prevent  corpora- 
tions over-riding  and  running  down  the  people. 
He  referred  to  a  message  of  Gov.  Tompkins 
and  legislative  proceedings  on  this  subject,  and 
said  that  half  of  the  time  of  the  legislature  was 
consumed  wTith  that  class  of  legislation. 

Mr.  SHEPARD  opposed  the  amendment  of 
Mr.  Stow. 

Mr.  STOW  briefly  continued  the  debate  in 
explanation. 

Mr.  MURPHY  continued  the  remarks  which 
he   was  interrupted    in    making   before.      He 
would  first,  however,  notice  an    observation  of 
the  gentleman  from  Erie  (Mr.  Stow),  who  had 
just   taken  his  seat.     That   gentleman   said   he 
would    at  a   proper  time  show   that  the  cities 
created  by  the  feudal  lords  were  free  cities,  and 
that  they  were  the  cause  of  the  civilization  of 
Europe.    He  (Mr.  M  )  did  not  intend  to  dispute 
about   terms.     What   he   had   said,  and  would 
now  repeat,  was  that  those  cities  were  free  only 
in  the  sense  that   they  were  made  independent 
of  their  lords  by  the  charters  which  were  granted 
to  them.     So  far  as  regarded  the  liberties  of  the 
inhabitants,  they  were  not  so.     The  corporate 
body  exercised  the  same  tyranny  over  the  trades 
and  occupations  and  other  natural  rights  of  the 
people  as   did   the   baron   before   he  exempted 
them  from  his  control.     He  would   riot  dispute 
as  to  their  being  the  cause  of  the  civilization  of 
Europe.     A  high  state  of  refinement  might  ex- 
ist, as  it   has  often  existed,  and  now  exists,  in 
despotic  governments.     When  he  was  interrup- 
ted,   he  was  proceeding  to  show  the  incongrui- 
ties and   inconsistencies  of  the  charters   of  the 
cities  of  New  York,  Brooklyn,  Albaqy,  Roches- 
ter and  Buffalo — the  five   largest   cities   in   the 
state.     It  w^s  to  these  variations  that  he  traced 
the  cause  of  the  evils  under  which   our  cities 
were  suffering,  as  would  appear  from  an  exami- 
nation of  one  single  subject,  that  of  opening  of 
streets  ;  for  from  one  power  we  might  learn  the 
character  of  all.     It  is  well  known  that  streets 
in  our  towns  are  opened  upon  one  uniform  plan, 
that   is,  the  same  proceedings  are   had    in   one 
tow  n  as  are  had  for  that  purpose  in  any  other. 
All  pursue  the  same  course  ;  and  an  alteration 
of  the  general  law  affects  all  equally  alike.     In 
cities  this  power  is  now  generally  contained  in 
the  acts  of  incorporation,    though   it  is  not  in 
the  charters  of  the  old  cities,  but  is  conferred 
upon  them   by  subsequent  legislation.     When, 
however,  he   spoke  of  a  charter  of  a  city  he 
meant  that  law  or  body  of  laws  which  conferred 
upon  it  not  only  its  corporate  character,  but  al- 


74a 


so  the  powers  which  it  exercised  for  the  gov- 
ern merit  of  its  inhabitants,  and  for  their  accom- 
modation and  convenience.  In  conferring  the 
power  of  opening  streets,  reference  must  be  had 
to  the  cases  in  which  the  power  may  be  exer- 
cised, to  the  tribunal  which  is  to  appraise  the 
property  necessary  to  be  taken,  to  the  mode  of 
assessing  the  means  necessary  to  pay  the  ap- 
praisement, and  to  enforcing  the  collection  of 
the  assessments,  as  well  as  to  other  particulars. 
He  spoke  of  these  points  because  he  proposed 
to  refer  to  each  of  them  in  detail  in  regard  to 
each  of  the  cities  which  he  had  named,  in  order 
to  show  the  irreconcileable  character  of  many, 
if  not  all  of  them. 

As  regards  the  cases  in  which  streets  may  be 
opened,  they  may,  in  the  city  of  New  York,  be 
made  at  the  discretion  of  two-thirds  of  the  com- 
mon council,  whenever  they  may  deem  it  neces- 
sary or  convenient ;  or,  on  petition  of  three- 
fourths  of  the  owners  of  the  land  fronting  on 
the  street  ,•  in  Albany,  at  the  discretion  of  two- 
thirds  of  the  common  council  ;  in  Brooklyn,  only 
upon  petition,  and  then  at  the  discretion  of  the 
common  council,  but  not  if  a  majority  of  those 
to  be  assessed,  remonstrate  against  the  improve- 
ment ,•  in  Buffalo  at  the  discretion  of  the  com- 
mon council,  but  in  no  case  where  any  building 
exceeding  $1500  in  value  shall  be  taken  unless 
with  the  consent  of  the  owner;  in  Rochester. 
in  no  case,  where  the  value  of  the  building  shall 
exceed  $1500.  Now  it  is  very  evident  that  these 
plan?  differ  in  principle  so  radically  that  they 
cannot  all  be  right.  If  it  be  just  to  prevent  the 
opening  of  a  street  in  Rochester  without  the 
consent  of  the  owner  of  every  building  exceed- 
ing one  thousand  dollars  in  value,  then  it  is  un- 
just to  allow  it  lo  be  done  without  such  consent 
in  Albany  ;  or  if  it  be  right  to  require  the  vote 
of  two-thirds  of  the  common  council  of  Albany 
to  authorize  such  an  improvement,  it  is  not  right 
to  permit  a  similar  improvement  in  Buffalo  by  a 
mere  majority  vote.  The  propriety  or  impro- 
priety of  these  provisions  cannot  depend  upon 
localities.  The  law  is  intended  to  meet  the 
public  wants  and  at  the  same  time  to  regard  pri- 
vate rights  ;  and  these  are  the  same  in  all  com- 
munities. So,  in  regard  to  the  tribunal  to  which 
the  duties  of  appraising  the  damage  and  assess- 
ing the  benefit  are  entrusted.  This  is,  in  New 
York,  three  commissioners  appointed  by  the 
Supreme  Court  ;  in  Albany,  a  jury  of  three 
freeholders  chosen  from  a  panel  of  twelve  sum- 
moned by  the  mayor,-  in  Buffalo,  five  freehold- 
ers chosen  by  the  common  council  ;  in  Brooklyn 
three  commissioners  appointed  by  the  first  judge 
of  the  county  or  by  the  county  court.  The  di- 
versjty  in  principle  here  is  extreme.  In  some 
cities  it  is  left  to  three  commissioners  selected 
by  the  court  in  the  nomination  of  the  local  au- 
thority, and  in  others  to  a  jury  of  three  free- 
holder* to  determine  the  damages  sustained. 
There  is  as  much  difference  between  them,  as 
between  having  a  suit  tried  before  a  jury  or  be- 
fore three  men  selected  for  the  purpose.  Thus, 
the  whole  question  of  trial  by  jury  in  civil  cases 
is  involved-  No  one  will  deny  that  this  is  a  ma- 
terial  distinction  ia  principle.  He  would  here- 
after have  occasion  to  show  that  it  is  a  difference 
fraught  with  great  e¥il  \  btit  as  he  was  consid- 
ering this  question  merely  as  one  of  form,  it 


was  unnecessary  now  to  do  more  than  allude  to 
the  difference  of  principle. 

The  means  of  paying  for  these  improvements 
are  levied,  in  the  city  of  New- York,  by  asses- 
sing the  lots  fronting  on  the  street,  and  lots  lying 
within  half  the  distance  of  the  next  street,  on 
each  side  of  that  proposed  to  be  opened,  and  by 
imposing  one-third  of  the  value  of  the  buildings 
taken,  as  a  charge  upon  the  city  treasury,  at  the 
discretion  of  the  commissioners.  In  Albany  and. 
Buffalo,  by  assessments  upon  any  property 
which  the  jury  may  deem  benefitted.  In  Brook- 
lyn, by  assessments  only  upon  property  within 
an  assessment  district,  previously  determined  by 
the  common  council.  Thus,  in  Brooklyn  the 
law  undertakes  to  designate  specific  property  in 
all  cases,  as  benefitted;  while  in  New-York,  it 
declares  that  in  some  cases  a  portion  of  the  ex- 
pense may  be  put  upon  the  general  treasury.  In 
other  words,  local  assessments  only  are  consid- 
ered proper  for  one  part  of  the  slate,  and  as- 
sessments partly  local  and  partly  general,  for 
another.  Could  any  thing  be  more  inconsistent? 
Then,  as  regards  local  assessments,  there  is  still 
a  further  division.  In  New- York  the  benefit  is 
limited  to  one-half  the  block  ;  while  in  Albany 
the  whole  matter  is  left  to  the  three  jurymen, 
who  may  assess  the  whole  block,  or  as  many 
blocks  as  they  may  deem  proper.  The  assess- 
ments are  enforced  also  in  different  ways.  In 
New- York,  by  distress  warrant  against  the 
owner  or  occupant,  and  by  suit  against  the  par- 
ties assessed  ;  and  in  default  of  payment  to  the 
collector,  by  sale  of  land,  redeemable  within 
two  years.  In  Albany,  by  sale  of  land,  without 
any  previous  demand.  In  Buffalo,  the  assess- 
ments are  made  a  lien  upon  the  lands  for  one 
year  only,  within  which  time  they  must  be  sold; 
and  when  sold,  may  be  redeemed  the  same  as 
lands  sold  under  execution.  In  Brooklyn,  they 
are  collected  by  distress  warrant;  and  in  default, 
by  sale  of  lands,  subject  to  redemption  within 
two  years.  Here  again  are  contradictions.  In 
Buffalo,  assessments  are  a  lien  upon  the  land 
for  one  year  only  ;  in  other  cities,  they  are  a 
lien  indefinitely.  In  Brooklyn,  lands  cannot  be 
sold  until  the  personal  property  of  the  person 
assessed  is  exhausted  ;  while  in  Albany  they 
may  be  *old,  even  without  a  demand  of  pay- 
ment, except  by  advertisement. 

From  this  brief  analysis  of  the  provisions  of 
the  charters  and  laws  relating  to  one  single  sub- 
ject, we  find  no  two  alike  in  principle.  The 
sime  want  of  uniformity  may  be  traced  through-  ' 
out  in  relation  to  almost  every  other  power. 
Every  city  may  be  said  to  be  a  law  unto  itself; 
and  the  sovereignty  of  the  state,  instead  of  be- 
ing exercised  in  its  behalf,  is  absolutely  sur- 
rendered to  it,  to  be  used  at  its  own  discretion. 
As  I  have  already  said  the  practice  of  the  legis- 
lature has  been  to  confer  upon  cities  just  such 
powers  as  they  asked  for.  These  powers  af- 
fecting the  locality  only,  the  rest  of  the  stale  has 
felt  indifferent  to  them.  Thus  our  present  in- 
congruous system  has  grownup,  the  work  of 
different  hands  in  different  parts,  without  any 
attempt  to  produce  uniformity.  The  consequen- 
ces have  been  great  injustice  oft«  ntimes  to  in- 
dividuals, damage  to  the  cities,  and  much  trouble 
to  the  judicial  tribunals  of  the  state,  arising 
ftom  the  adoption  of  wrong  nrinciples-^froia 
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the  consequent  mistakes  of  the  corporate  author-  ' 
ilies — and  from   the   necessity  of  giving  each 
charier   its  own  judicial   interpretation.     The 
only  remeJy  for  this  is   an  uniform  or   general 
law  defining  the  powers  of  cities. 

It  is  objected  by  some  that  the  attempt  to 
bring  all  the  cities  to  the  same  form  of  govern- 
ment would  interfere  with  the  Iranchises  which 
were  granted  to  some  of  them .  In  answer  to  this, 
it  may  be  remarked  that  in  principle  there 
should  be  no  privileges  or  immunities  exercised 
by  one  city  which  should  not  be  enjoyed  if  re- 
quired by  the  others.  But  a  more  satisfactory 
answer  probably  is,  that  so  far  as  those  fran- 
chises have  a  permanency  of  profits  and  thus 
partake  of  the  character  of  private  property, 
this  provision  would  not  interfere  with  them  ; 
and  so  far  as  they  may  be  political  and  therefore 
public,  and  relaie  to  the  exercise  of  the  sover- 
eign power,  they  are  and  should  be  revocable  at 
pleasure.  It  must  be  the  law  in  this  country, 
that  while  the  rights  of  private  property  are 
sacred,  political  power,  on  the  other  hand,  con- 
ferred by  the  legislature,  is  a  public  trust  re- 
suma'ble  by  it  at  pleasure.  There  is  no  novelty 
in  this  proposition  for  general  laws  for  incorpo- 
rations. We  have  such  laws  for  the  incorpora- 
tion of  libraries,  passed  as  long  ago  as  1796,  and 
also  for  religious  societies  and  manufacturing 
companies.  These  laws  have  operated  well, 
and  hundreds  of  companies  organized  under 
them  are  now  in  being.  The  principle  is  not 
new  even  as  regards  municipal  corporations  t- 
As  has  already  been  stated,  our  towns  all  exer- 
cise  their  corporate  powers  under  one  and  the 
same  law,  though  they  are  separately  erected 
by  special  act.  But  in  many  of  the  new  states 
of  the  Union,  as  in  Indiana,  Illinois  and  Ark- 
ansas, even  the  incorporation  of  towns  takes 
place  under  a  general  law.  The  simplicity  of 
this  plan  is  most  admirable  ;  and  he  would,  for 
the  information  of  the  Convention,  read  one  or 
two  of  these  statutes.  (Mr.  M.  here  read  and 
commented  upon  the  general  laws  for  creating 
municipal  corporations  in  Arkansas  and  India- 
na.) He  hoped  now  that  no  one  would  be  start- 
led at  the  proposition  on  the  ground  that  it  wis 
an  untried  experiment ;  and  that  the  gentleman 
from  Erie  would  see  that  the  different  circum- 
stances of  different  places  did  not  present  obsta- 
cles  to  an  uniform  organization.  Before  he 
concluded,  he  wished  to  say  that  he  wouli,  at 
the  proper  time,  when  the  subject  of  municipal 
corporations  should  be  under  consideration,  en- 
deavor to  point  out  the  mistakes  of  legislation 
in  regard  to  them,  and  the  abuses  which  they 
had  given  rise  to,  contenting  himself  for  the 
present  with  these  observations  upon  the  imme- 
diate proposition  before  the  Convention,  that  of 
the  mode  of  creating  corporations. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  proposition  of  Mr.  Stow  to  amend  the 
first  section,  confining  the  prohibitory  clause  to 
the  special  chartering  of  banking  and  manufac- 
turing companies,  being  still  under  considera- 
tion, 

Mr.  TOWNSEND  addressed  the  Convention 
in  favor  of  the  principle  of  generalizing  the  laws 
under  which  corporations  should  be  formed.  — 


He  was  opposed,  however,  to  mingling  the  sub. 
ject  of  banks  with  this  article,  as  that  belonged 
especially  to  another  committee  and  was  the 
subject  of  a  special  article. 

Mr.  SWACKHAMER  preferred  to  place  the 
whole  batch  of  corporations  on  the  same  footing. 
He  hoped  the  principle  would  be  made  applica- 
ble to  all,  without  distinction. 

Mr.  KIRKLAND  was  disposed  to  sustain 
the  principle  of  this  section,  so  far  as  it  was 
designed  to  destroy  monopoly  and  exclusive  pri- 
vilege.  That  he  believed  was  a  universal  sen- 
timent in  this  Convention.  But  he  could  not  see 
how  the  principle  could  be  practically  carried 
out  in  reference  to  all  corporations.  Indeed  he 
was  quite  confident  that  it  would  lead  to  great 
difficulty,  to  undertake  to  prescribe  by  general 
laws  for  the  formation  of  all  the  classes  of  in- 
corporations now  in  existence — to  f<«*m  a  Pro- 
crustean bed  on  which  they  should  all  be  stretch- 
ed— the  legislature  being  expressly  prohibited 
from  granting  to  one  incorporation  or  associa- 
tion privileges  which  all  others  had  not.  The 
legislature  could  devise  a  general  law,  under 
which  rail-road,  turnpike,  bridge,  plank-road, 
charitable,  religious  and  literary  associations 
night  be  formed — certainly  not  if  all  these  were 
to  be  invested  wilh  the  same  privileges — nor  if 
the  general  laws  were  made  to  apply  only  to 
some  particular  classes  of  corporations.  It 
seemed  to  him  that  the  section  should  be  limit- 
ed to  banking  and  moneyed  corporations  and  to 
manufacturing  companies. 

Mr.  JORDAN  said  the  principle  of  the  section 
met  his  approval,  and  he  should  sustain  it  un- 
less convinced  by  discussion  that  he  was  wrong 
— for  he  confessed  he  had  not  given  the  subject 
as  much  attention  as  he  perhaps  should  have 
done.  And  coming  to  the  subject  without  any 
preconceived  opinions  or  prejudices,  he  should 
be  at  all  times  open  to  conviction.  Mr.  J.  en- 
tered at  some  length  into  the  operation  of  this 
section,  as  he  supposed  it  was  designed  to  work 
— urging  that  there  were  classes  of  corporators, 
and  a  very  large  class,  that  had  no  franchise, 
and  who  had  no  other  privilege  than  that  en- 
joyed by  natural  persons — that  is  the  privilege 
of  managing  their  own  property  and  affairs  in 
their  own  way,  and  subject  to  their  own  regula- 
tions or  by-laws,  so  far  as  they  were  not  incon- 
sistent with  the  laws  of  the  land  and  the  con- 
stitution. They  exercised  no  dominion  over 
the  property  of  others;  and  merely  had  what 
ought  to  be  a  common  privilege  of  being  a  cor- 
poration  without  being  compelled  to  come  to  the 
legislature  for  a  charter.  But  there  was  a  class 
of  corporations  that  must  have  the  power  of 
taking  private  property  on  paying  an  equiva- 
lent These  also  might  be  formed  under  gene- 
ral  laws  in  the  first  instance;  but  in  order  to 
obtain  the  power  of  '*  eminent  domain,"  as  it 
was  technically  called,  they  must  come  to  the 
legislature — for  that  power  resided  in  the  sove. 
rign,  and  could  only  be  parted  with  in  special 
cases. 

Mr.  STOW  remarked  that  that  wouli  be  a 
special  privilege. 

Mr.  JORDAN  did  not  so  regard  it,  provided 
all  other  like  associations  would  be  entitled  to» 
the  same  privilege  i£  they  placed  themselves  oa 
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the  presumed  ground  of  public  necessity  or  and 
eommodation. 

Mr.  STOW  supposed  the  case  of  such  a  pri- 
vilege being  granted  at  one  session  of  the  legis- 
lature, would  that  privilege  belong  to  other 
associations  of  the  same  class,  without  coming 
to  the  legislature  ? 

Mr.  JORDAN  replied  in  the  negative. 

Mr.  STOW  :— -Then  the  privilege  would  be 
exclusive  for  the  time  being. 

Mr.  JORDAN  thought  not,  so  long  as  the 
legislature  could  prevent  another  association 
being  formed  for  precisely  the  same  purpose. 

Mr.  BASCOM  :-— Would  there  be  anything  to 
prevent  the  legislature  from  giving  the  right  to 
two  railroad  companies,  lor  instance,  to  pass 
over  the  same  track  exactly? 

Mr.  JORDAN  said  no,  but  it  was  not  proba- 
ble the  legislature  would  do  it. 

Mr.  SIMMONS  asked  whether,  in  case  of  a 
bridge  company  being  formed  to  bridge  the  Hud- 
son here  at  Albany,  and  the  legislature  should 
give  the  power — should  they  not  have  power 
also  to  make  the  privilege  worth  something,  by 
making  it  exclusive,  and  to  say  that  no  other 
bridge  should  be  built  wittiin  a  certain  distance 
of  it? 

Mr.  JORDAN  replied  that  that  would  depend 
on  circumstances.  The  legislature  would  not 
be  empowered  to  give  the  exclusive  priqilege  in 
the  first  instance  ;  and  if  there  was  another  ap- 
plication for  the  same  privilege,  they  would 
judge  of  it  and  do  right. 

Mr.  STRONG  was  no  advocate  of  monopo- 
lies  ,•  but  he  urged  that  the  Convention  should 
proceed  cautiously,  and  see  whether  it  was  best 
to  adopt  this  iron  rule  into  the  Constitution, 
which  would  prevent  religious  and  other  asso- 
ciations from  coming  here  and  asking  some  pri- 
vilege not  common  to  all  other  associations,  but 
which  nevertheless  it  might  be  very  right  and 
proper  that  they  should  have. 

Mr.  CH  ATF1ELD  urged  the  passage  of  some 
such  provision,  and  explained  its  operation  in 
answer  to  the  difficulties  that  had  been  suggest- 
ed. 


The  amendment  of  Mr.  Stow  was  further 
debated  by  Messrs.  SIMMONS  LOOMIS, 
RHOADES.  BASCOM  and  TILDEN,  when 

At  the  suggestion  of  Mr.  O'CONOK,  Mr. 
STOW  varied  his  amendment  so  as  to  include 
il  trading"  companies 

The  proposition  was  further  debated  by 
Messrs.  CAMBRELENG,  BROWN,  STOW, 
MURPHY,  MARVIN,  RICHMOND,  HAR- 
RIS, WORDEN,  LOOMIS  ani  TOWNSEND, 
when  it  was  rejected,  ayes  33,  noes  41,  as  fol- 
lows : — 

AYES— Messrs  A'len,  F.  F.  Backus,  Baseom,  Bull, 
Candee,  Coot-,  Gardner,  Graham,  Harris,  Hwwley,  K. 
Huntington,  Kembl  ,Kirkland,  Marvin,  Maxwell,  Mil- 
ler, Nicholas,  O'Conor,  Patterson.  Peitiiman,  Kieh- 
mond,  -haver,  Shaw,  Simmons,  Stow  Mrong,  >waek- 
hamer,  Tappart,  lallmadge,  Townstnd,  While,  War- 
den, A.  Wright,  Yoang-  3  J. 

Ni-A  S— Messrs.  Berjjen,  Rowdish,  Brown,  Rnrr,°am- 
breleng,  Cornell,  Cnddeback,  Dauforih,  In. hois,  Flan- 
ders, Hunt,  A.  Huntington,  Jones,  Jordan,  hernan, 
Kingsley,  Loomis,  Mann,  M  Neil,  *  Oiit,  Morris, 
\eilis,  Nicoll,  Powers,  President,  Hiker,  Sanford, Shel- 
don, Sh*  pard,  Sienhens,  Stetson,  Tal't,  W  Taylor,  Til- 
den,  Tiuhill.  Vache,  Wateroiiry,  Willard,  Wood,  W. 
B.  Wright,  Yawger— 41 

Mr.  STRONG  moved  a  reconsideration,  to  lie 
on  the  table. 

Mr.  LOOMIS  moved  to  amend  by  striking  out 
the  word  '•  any"  in  the  third  line,  and  the  first 
syllable  of  the  word  incorporations.  Also  to 
insert  after  "  association,"  in  the  first  line,  the 
#ords  "other  than  for  purposes  exclusively 
municipal."     Agreed  to. 

Mr.  SHEPARD  moved  to  insert  the  word 
"  natural"  before  "persons,"  and  also,  "having 
a  general  capacity  to  contract,"  after  "persons." 
Lost. 

Mr.  VAN  SCHOONHOVEN  moved  to  add  to 
the  section  as  follows  : — 

The  assent  of  at.  least  two-thirds  of  the  member! 
elected  to  each  branch  of  the  legislature  shall  be  re- 
quired to  every  geneial  law  which  may  be  passed  cre- 
ating corporations  or  associations,  and  al.-o  to  all  laws 
authoriz  ug  them  to  take  land  or  to  enjoy  a  franchise 
of  way  for  their  own  or  for  public  use. 

Mr.  A.  WRIGHT  moved  to  adjourn.  Agreed 
to.     Adj.  to  85  o'clock  to-morrow  morning 


FRIDAY,  SEPTEMBER  25. 


Prayer  by  the  Rev.  Dr.  Wyckoff. 

Mr.  ALLEN  presented  a  remonstrance  from 
feveral  business  firms  in  New  York,  against  a 
provision  to  make  stockholders  individually  lia- 
ble, beyond  the  amount  of  their  stock.  It  was 
read  and  referred. 

Mr.  AYRAULT  obtained  permission  to  re- 
cord his  vote  in  the  affirmative  on  the  amend- 
ment offered  yesterday,  hy  Mr.  Stow  to  the  ar- 
ticle on  incorporations. 

PAYMKVTS  TO  LEGISLATIVE  CLERKS. 

Mr.  CHATFIELD,  from  the  select  commit- 
tee to  revise  the  articles  of  the  constitution,  to 
whom  was  referred  the  proposition  offered  yes- 
terday by  Mr.  Mann,  relating  to  the  compensa- 
tion of  the  clerks  of  the  two  houses,  reported 
that  they  had  examined  the  proposition,  and 
deemed  it  inexpedient  to  incorporate  it  in  the 


constitution  ;  and  asked  to  be  discharged  from 
its  further  consideration. 

Mr.  MANN  hoped  the  Convention  would  dis* 
agree  to  the  report  of  the  committee.  It  was 
well  known  to  every  member,  that  the  clerks  of 
the  Assembly  and  Senate  received  their  full  sal- 
aries— and  that  the  assistant  clerks  were  paid 
by  indirect  appropriations  in  the  supply  bills  of 
every  year.  The  Senate  clerk's  salary  was  not 
too  much  perhaps,  as  he  performed  the  duties 
of  clerk  of  the  Court  of  Errors. 

Mr.  PATTERSON  said  he  was  paid  extra  for 
that  service  in  the  shape  of  fees. 

Mr.  MANN  said  he  was  not  aware  of  that. 
It  was  so  much  the  more  necessary  to  adopt  this 
or  some  similar  section.  There  was  no  reason 
why  the  salaries  of  these  clerks  should  not  be 
placed  within  some  reasonable  limit  as  well  as 
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the  pay  of  members.  They  could  not  receive 
more  than  $3  per  day,  and  for  a  limited  time. 
Why  should  these  clerks  receive  $1200  and 
$1300  for  the  same  lime?  As  for  the  assistant 
cierks,  he  de.-ijjned  that  the  legislature  should 
appoint  as  many  as  was  necessary,  and  pay 
them  reasonably  for  their  services.  The  clerks 
were  here  no  longer  than  the  members,  except 
to  make  the  index  to  the  session  laws,  for  which 
they  were  paid  extra.  The  clerk  of  the  Senate 
would  have  no  extra  duty  to  perform  if  this  con- 
stitution was  ad;  pted  ;  as  the  court  of  errors 
would  be  abolished.  Under  the  proposed  sec- 
tion, they  would  be  paid  a  compensation  equal 
to  that  of  members  of  the  legislature. 

Mr.  PATTERSON  thought  the  committee 
were  right  in  reporting  that  that  precise  provis- 
ion should  not  be  incorporated  in  the  constitu- 
tion. It  proposed  that  the  clerk  shall  receive  no 
more  than  members  of  the  Assembly ;  but  it 
must  be  recollected  that  the  clerk  had  very  la- 
borious duties  to  discharge,  and  had  to  employ 
several  assistants. 

Mr.  MANN  reiterated  that  those  assistant 
and  engrossing  clerks  were  paid  by  the  supply 
bill— as  much  as  $450. 

Mr.  PATTERSON  said  some  allowance  might 
have  been  paid  to  the  assistants  of  the  Assem- 
bly, for  the  labor  was  greater  than  in  the  Sen- 
ate. The  salary  of  the  cleric  of  the  Senate  dif- 
fered in  consequence — that  bein?  $1200  while 
the  clerk  of  the  Assembly  received  $1300.  But 
it  must  also  be  recollected  that  the  cleik  of  the 
Senate  received  fees  as  clerk  of  the  Court  of 
Errors. 

Mr.  MANN  said  these  clerks  were  also  paid 
extra  for  preparing  the  index  of  the  laws. 

Mr.  PATTERSON  went  on  to  explain  saying 
that  he  was  willing  that  the  salary  should  be 
fixed. 

Mr.  MANN  contended  that  unless  some  pro- 
vision were  made,  the  system  which  had  been 
pursued  would  be  continued. 

Mr.  SWACKHAMER  moved  to  lay  the  re- 
port on  the  table. 

The  vote  stood— 27  to  10,  no  quorum. 

The  vote  was  again  taken,  and  there  were  45 
to  14,  st'll  no  quorum. 

Mr.  BURR  called  for  the  yeas  and  nays  and 
there  were  yeas  56,  nays  22. 

JOURNAL  OF  THE  CONVENTION*. 

Mr.  NICOLL  offered  the  following,  which  he 
said  was  obviously  necessary,  as  the  Journal  of 
the  Convention  was  a  month  in  arrear  : — 

Resolved,  That  th?  printers  to  the  Convention  be  di- 
rected by  the  secretaries  to  lay  the  Journal  on  the  ta- 
bles of  tin  Convention  by  a  ednesday  next,  printed  up 
to  the  pre -eul  tima. 

It  was  adopted. 

VOTES  OF  ABSENTEES. 
Mr.  CONELY  offered  the  following,  which 
was  adopted  : — 

Resolved,  That  the  unanimous  consent  of  this  Con- 
vex i  in  he  given  to  Wm  S  Conklt  to  lecord  hi*  name 
in  the  affirmative  on  ev^ry  section  of  the  second  arti- 
cle »<f  the  eport  of  sta  «d  ng  committee  number  ihree. 
on  the  p  ivver  to  create  In  ure  Mate  debts,  and  liabilities 
an  I  restraint  thereof,  on  account  of  Mr.  Conklt  being 
unfortunately  abs-ent  at  the  time. 

THrf  FIFTEEN  MINUTE  RULE. 

Mr.  F.  F.  BACKUS  offered  the  following  :— 


Resolved,  That  the  "  15  minute  rule,"  adopted  a  few 
days  si  ce  for  the  purpose  of  limiting  debate,  be  re- 
scin  ed 

He  said  the  rule  was  perfectly  useless,  inasmuch 
as  it  was  disregarded  yesterday  several  times, 
and  he  was  not  disposed  to  retain  a  rule  which 
was  so  openly  disregarded. 

Mr.  SWACKHAMER  moved  to  lay  it  on  the 
table.     Carried. 

BOARD  OF  APPRAISERS 
Mr.  TOWNSEND  offered  the  following  : 

Resolved,  That  the  committee  appointed  to  revise 
the  articles  passed  upon  by  the  Convention  be  request- 
ed t<»  consider  th-  propriety  of  placing  the  following 
section  in  >he  articles  respecting  the  creation  and  du- 
ties of  the  stale  officers  :  — 

$  — .  The  comp»roller,  treasurer,  surveyor  an  1  at- 
torney general  t-hall  constitute  a  board  10  adjust  the 
appraisement  of  the  assessors  of  ihe  several  counties, 
f  the  valuation  of  the  re.il  and  personal  est ne  there- 
in, and  to  provide  for  an  equitable  imposition  of  state 
or  national  district  taxation. 

Mr.  TOWNSEND  stated  that  he  had  seen  the 
ineffectual  attempts  made  by  the  legislature  to 
enforce  by  salutary  laws  provisions  to  equalize 
the  imposition  of  the  state  tax,  and  he  now 
hoped  we  should  be  able  to  establish  the  prin- 
ciple in  the  constitution  we  were  making.-— 
While  the  facts  existed  as  exhibited  in  the  re- 
turns before  us,  of  the  inequality  of  the  asses- 
sors appraisement,  with  reference  to  the  true 
value  of  property  returned  by  them,  he  hoped 
no  one  would  oppose  the  reference  of  this  reso- 
lution. In  the  counties  of  New  York  and  Kins? 
th<*  full  value  of  the  real  estate  (though  not  of 
the  personal)  wps  returned,  whereas  in  the 
county  of  Albany  but  about  one-half  of  the  real 
value  of  property  was  taxed,  and  he  believed  in 
the  county  of  Rensselaer  even  a  smaller  propor- 
tional estimate  was  made.  The  principle  of 
equal  taxation  was  a  just  one,  and  he  hoped 
that  we  should  not  be  prevented  irorn  asserting 
it  in  the  constitution.  He  did  not  care  how  the 
board  of  state  assessors  or  revisors  should  be 
constituted  ;  in  this  respect  he  would  yield  to 
the  suggestions  of  others. 

Mr.  TALL  MADGE  objected  to  the  reference. 
He  was  surprised  at  a  proposition  so  extraordi- 
nary as  a  reference  to  the  committee  on  the  en- 
grossment ot  the  constitution,  "  to  enquire  into 
the  expediency  of  the  addition  of  any  new  mat- 
ter to  the  constitution" — any  matter,  other  than 
the  articles  which  had  been  adopted  by  this 
Convention.  The  powers  of  the  committee  on 
the  engrossment  were  limited  to  the  amendment 
of  the  words  : — the  language  and  the  grammar 
of  the  articles.  But  certainly  not  to  add  to  or 
diminish  a  single  word  varying  the  sense  of  any 
article  as  adopted  by  the  Convention.  The  pro- 
posal  for  such  a  course  on  the  part  of  the  com- 
mittee was  not  to  be  endured  a  moment. 

Mr.  TOWNSEND  said  such  a  reference  had 
been  made  yesterday 

Mr.  TALLMADGE  said  he  was  not  aware 
of  it.  He  could  hardly  think  it  possible  such 
an  error  could  have  been  committed.  It  was  a 
great  principle  to  guard  the  constitution  and 
have  it  engrossed  precisely  as  it  had  been  passed 
by  this  house,  and  without  any  alterations  other 
than  in  the  language.  Mr.  T.  said  the  motion 
of  the  gentleman  might  be  proper  for  the  inquiry 
of  a  select  committee.    He  would  not  discuss 
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the  merits  of  the  motion  on  this  proposed  refer- 
ence to  the  committee  on  the  engrossment. 

Mr.  STETSON  was  opposed  to  giving,  to  a 
central  power  authority  to  go  250  miles  any 
where  to  fix  the  value  of  property. 

Mr.  CAMBRELENG  hoped  the  gentleman 
would  withdraw  his  proposition,  and  allow  the 
Convention  to  proceed  with  its  business. 

Mr.  TOWNSEND  could  not  assent. 

Mr.  CAMBRiSLENG  then  moved  the  previ- 
ous  question,  and  there  was  a  second, 

Mr.  TOWNSEND  asked  unanimous  consent 
to  modify  his  resolution,  so  as  to  have  it  refer- 
red to  a  select  committee. 

Agreed  to  ;  and  the  resolution  was  referred 
accordingly. 

INCORPORATIONS   OTHER   THAN  BANKING  AND 
MUNICIPAL. 

The  Convention  resumed  the  consideration  of 
the  report  of  the  committee  No.  17. 

Mr.  VAN  SCHOONHOVEN  was  not  willing 
to  give  power  to  pass  such  general  laws  as  was 
here  proposed,  without  some  effective  safeguard. 
It  was  necessary  that  the  legislature  should  pos- 
sess power  to  take  land  and  property  of  private 
individuals  for  public  use,  but  it  should  only  be 
by  a  two- third  vote. 

Mr.  LOOMIS  said  the  gentleman  had  misap- 
prehended the  section  entirely,  and 

Mutual  explanations  were  entered  into  be- 
tween them. 

Mr.  PERKINS  and  Mr.  BRUCE  continued 
the  discussion. 

Mr.  CAMBRELENG  insisted  that  this  debate 
was  entirely  out  of  place  on  this  section. 

Mr.  KIRKLAND,  Mr.  BASCOvl,  Mr  LOO- 
MIS,  Mr.  PERKINS  and  Mr.  NICOLL  also 
Spoke  at  length  to  the  question. 

Mr.  HUNT  moved  the  previous  question. 

Mr.  O'CONOR  desired  his  colleague  to  with- 
draw the  motion  for  the  previous  question,  to 
enable  him  to  offer  a  substitute. 

Mr.  HUNT  assented. 

Mr.  O'CONOR  read  the  following:  substitute, 
which  he  desired  to  offer,  and  briefly  explained 
it. 

§  1.  Associations  for  the  pecuniary  gnm  or  profit  of 
the  associates,  may  be  created,  incorporated  or  con- 
tinued, by  virtue  of  general  biws;  but  not  by  special 
acts.  All  powers  acquired  under  peneial  laws  shall 
be  liable  to  alteration  or  extinguishment  by  l»w. 

Mr.  SWACKHAMER  said  the  section  under 
consideration  had  been  debated  for  a  long  time, 
and  there  was  a  diversity  of  opinion  in  relation 
to  it;  to  reconcile  which  he  suggested  that  it 
should  be  referred  to  the  judiciary  committee. 

Mr.  RICHMOND  replied  to  nn  objection 
which  had  been  made  to  this  section,  that  it 
would  prevent  a  corporation  taking  charge  of 
education  in  this  state.  He  was  willing  to  leave 
such  matters  to  the  Deople  to  supply  their  own 
teachers  without  the  certificate  of  fitness  from 
a  magnificent  state  corporation.  He  further  ob- 
jected to  a  provision  of  this  character  because 
it  would  give  power  to  a  manufacturing  corpora- 
tion to  issue  a  commission  to  say  what  compen- 
sation should  be  paid  to  a  man  for  lands  on 
which  there  might  be  good  water  privileges,  but 
which  he  might  not  be  willing  to  sell  to  them, 
and  thus  private  rights  might  be  invaded  under 
pretence  of  public  utility. 


Mr.  DANA  had  no  objection  to  the  section  or 
to  the  amendment  of  the  gentleman  from  Rens- 
selaer, but  believing  they  had  been  sufficiently 
debated,  he  moved  the  previous  question,  and 
there  was  a  second. 

The  main  question  was  ordered  and  the  a- 
mendment  of  Mr.  Van  Schoonhoven  was  re- 
jected. 

Mr.  LOOMIS  moved  the  amendment  he  had 
indicated  by  adding  after  the  word  "privileges" 
in  the  second  line,  the  following,  ''except  as 
otherwise  provided  in  this  article." 

Mr.  JORDAN  desired  to  amend  by  inserting 
"such"  after  the  word  "all"  in  the  fifth  line; 
the  object  of  which  was  to  make  the  laws  to  be 
passed  applicable  to  future  corporations.  He 
was  opposed  to  the  adoption  of  any  thing  which 
would  have  a  retractive  effect,  unless  they  had 
ample  time  to  consider  its  effect. 

His  amendment  was  not  now  in  onler. 

Mr.  MORRIS  avowed  himself  in  the  broad- 
est  sense  ot  the  term  an  anti-corporationist. 
The  legislature  should  be  prohibited  from  pas- 
sing any  act  of  incorporation  to  do  that  business 
which  is  done  by  individuals  or  any  voluntary 
association  of  individuals  He  was  opposed  to 
the  section  of  the  committee  because  it  gave 
power  to  the  legislature  to  pass  general  laws  to 
create  incorporations  to  do  all  the  business  of 
life,  be  it  to  make  shoes  or  plows,  or  to  deal  in 
law  or  physic. 

Messrs.  STETSON  and  STEVENS  contin. 
ued  the  discussion. 

The  question  was  taken  on  the  amendment, 
and  it  was  negatived. 

Mr.  O'CONOR  then  offered  his  substitute  as 
given  above. 

Mr.  WHITE  moved  to  strike  out  the  words 
at  the  end  of  the  section  "  not  inconsistent  with 
the  provisions  of  this  constitution,"  which  he 
thought  was  surplussage. 

Mr.  RUSSELL  thought  the  words  were  ne- 
cessary, or  the  legislature  would  have  the  entire 
and  absolute  control  of  the  subject. 

Mr.  SHEPARD  agreed  with  Mr.  White  that 
the  words  were  surplussage. 

Mr.  LOOMIS  thought  it  necessary  to  retain 
the  words. 

Mr.  WHITE  withdrew  his  amendment. 

Mr.  RUSSELL  moved  the  previous  question, 
but  withdrew  it  at  the  request  of 

Mr.  JORDAN  who  desired  to  move  an  amend- 
ment by  addinv?  at  the  end  of  the  section  "  or 
with  the  provisions  of  any  charter  heretofore 
granted."  This  was  to  obviate  the  objection 
heretofore  stated,  and  to  prevent  the  retroactive 
operation  of  the  constitution.  He  said  he  wished 
to  avoid  the  question  whether  this  article  would 
or  would  not  interfere  with  the  existing  char- 
ters, which  were  contracts  between  the  stale 
and  these  corporators. 

Mr.  LOOMIS  said  it  was  not  intended  to  af- 
fect such  charters  as  had  been  referred  to.  The 
constitution  of  the  United  States  would  not  au- 
thorize us  to  interfere  with  these  contracts,  if 
they  were  such. 

Mr.  JORDAN  replied,  contending  that  we 
were  bound  to  preserve  as  inviolate  the  faith  of 
the  state  with  corporations  as  with  individuals. 
He  showed  how  tar  we  might  interfere  with 
such  charters.    By  a  general  law  they  might  be 
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required  to  do  anything  not  forbidden  in  their 
charters. 

Mr.  TILDEN  could  not  subscribe  to  the  doc- 
trine that  charters  were  contracts.  We  couU 
pass  general  laws  not  only  affecting  future  cor- 
porations, but  also  those  already  in  existence. 

Mr.  JORDAN  replied  showing  that  the  posi- 
tion of  the  gentleman  was  fundamentally  wrong, 
and  he  proceeded  to  point  out  the  true  doctrine 
on  this  subject. 

Mr  MI  COLL  suggested  that  Mr.  J.  should 
withdraw  his  amendment  and  insert  the  word 
"  such,"  alter  the  word  "  all,"  in  the  5th  line, 
so  that  it  would  read  "  and  all  such  corpora- 
tions," &c. 

This  was  agreed  to. 

Mr.  RUSSELL  moved  the  previous  question, 
and  there  was  a  second,  &c. 

Mr.  F.  F.  BACKUS  called  for  the  yeas  and 
nays,  and  they  were  ordered,  on  Mr.  O'Cokor's 
substitute  j  and  there  were  ayes  31,  nays  64: — 

AYES— Me  srs.  Allen,  Archer,  Ayrault,  F  F.Backus, 
Br  yton,  hruce,  Candee,  look,  I'odd,  Gebhard,  Gra- 
ham, Harris,  Kirkland,  Marvin,  Miller,  Nicholas,  U,- 
Couor,  Parish,  Patterson,  Penniman,  P..iter,  Khoades, 
Mi  aw,  simmo  s,  K.  Sp  ncer,  Mow,  Strong,  Taggart, 
White,  a.  Wright,  ifoung-  31. 

NOE.S— M-ssrs.  Bergen,  Bowdifh,  Brundage;  Bull, 
Cnmbreleng,  ti  Oampbe  I  jr  ,  Uhaifield,  Clark,  Clyde, 
Lonely,  i  ornell,  Crooker,  Cuddebae*,  Dana,  Danforth, 
Dubois,  Flanders,  Greene,  Harl,  Hawley,  Hotchkiss, 
Hunt,  Hunter,  A.  Huntington,  Hyde,  Jones,  Jordan, 
Kernan,  Kingsley,  Loomis,  M'-mn,  McMell,  tvicNiit, 
Maxwell,  Morris,  Nellis,  Nicoll,  Powers,  President, 
hiker,  KusshIi,  St.  John,  S.tnf.»rd,  Sears,  >heldon,  she- 

Ead  &mith,  W  H.Spencer,  Mephens,  Stetson,  Swack- 
irner,  Tail,  W.  Taylor,  Tildt-n,  Townsend,  Tuthill, 
VaehP,  Van  Schoonhoven,  Ward,  Waterbury,  Wiilard, 
Witbeck,  Wood,  W.  «.  Wright,  Yawger,  Voungs— 64. 

Mr.  MORRIS  called  for  a  division  of  the 
question,  so  as  to  take  the  vote  separately  on 
the  first  part  of  the  section,  absolutely  forbid- 
ding  the  passage  of  special  laws  creating  incor- 
porations, or  granting  to  them  exclusive  privi- 
leges. 

The  PRESIDENT  (Mr.  Marvin  being  in  the 
chair)  was  of  opinion  that  the  division  could  not 
be  made  under  the  operation  of  the  previous 
question. 

Mr.  LOOMIS  thought  it  might  be  divided. 

Mr.  STRONG  contended  that  it  could  not; 
and  Mr.  CROOKER  and  Mr.  PATTERSON 
took  the  same  view — otherwise  the  effect  of  a 
motion  to  strike  out  would  be  obtained. 

Mr.  CHATFIELD  said  it  was  the  right  of  a 
member  to  have  a  division  of  the  question;  and 
he  appealed  from  the  decision  of  the  Chair. 

Mr.  PATTERSON  controverted  that  posi- 
tion. 

Mr.  RUSSELL  supported  the  decision  of  the 
Chair. 

Mr.  MORRIS  withdrew  his  call  for  a  division, 
and  with  that  the  appeal  fell. 

The  yeas  and  nays  were  then  taken  on  the 
adoption  of  the  first  seclion;  and  there  were 
ayes  65,  nays  33: — 

AYF.S—  Vlessrs.  Allen,  Bergen.  Bowaish,  Brundage, 
Cntnbrelene,  ti.  Campbell  jr.,  Chatheld,  Clark,  Clyde, 
Conely,  took,  Cornell,  Cuddeback,  Dana,  Panlorth, 
Dubois,  Fla  ders,  Gebhard,  Greene,  Hotchkiss,  Hunt, 
Hunter,  A.  Huntington,  Hyde,  Jones,  Jordan,  Kemble, 
Kernan,  Kingley,  hoornis,  Mann,  McNeil,  Mc.X'itt.  Max- 
well, Nelli*,  Nicoll,  Perkins,  Pdrter,  Powers,  Preti- 
dent,  Kiker,  Kussell,  M.  John,  Sanford,  Sears,  Shel- 
don, Shepard,  Smith,  W.  H.  Spencer,  Stephens,  Stetson, 
Swaekhamerj  Taft,  W.  Taylor,  Tildcnj  Towusend, 


Tuthill,  Vache,  Ward,  Waterhury,  White,  Wood,  W, 
B.  Wright,  \awger,  Youngs— 6&t 

NOfc — Vlessrs.  Archer,  oyrault,  F.  F.  Backus,  Bas- 
com,  Rrayton,  Bruce,  Burr,  Candee,  Chamberlain, 
uodd,  Graham,  Harris,  Kirkland,  Marvin,  Miller  Nich- 
olas, O'i  onor,  Parish,  Patterson,  Penuiman,  lihoade;*, 
Richmond,  ?>ha\v,  Simmons,  K.  bpencer,  Stow,  Strong, 
Taggart,  Van  Schoonhoven,  Wiuard,  Wilbeckj  A. 
Wright,  Young— 33. 

So  the  section  was  adopted. 

Mr.  RICHMOND  offered  the  following  as  a 
second  section,  and  asked  the  yeas  and  nays 
upon  it: — 

§  2.  No  laws  shall  ever  be  passed  granting  to  corpo- 
rations or  associations  the  right  to  take  or  use  privaie 
property  for  corporation  or  other  purpo  es,  without 
the  consent  of  the  owner  or  owners  of  such  property. 

This  was  negatived — yeas  9,  nays  71. 
Mr.  RHOADES  offered  the  following  : 
§  2   The  legislature  may  after  the  formation  of  any 
corporation,  comer  by  law  such  powers  ana  privileges 
as  may  be  i.ecessary  for  carrying  out  the  object  of  such 
corporation,  not  piovided  for  by  such  general  law. 

Mr.  AYRAULT  moved  to  amend  by  adding 
"  other  than  banking,  trading,  or  manufactu- 
ring" after  the  word  '*  corporation." 

Mr.  RHOADES  accepted  the  amendment.  ' 

Mr.  STRONG  thought  the  Convention  would 
see  cause  to  regret  tying  down  the  legislature 
by  an  iron  rule,  so  that  they  could  in  no  case 
grant  a  charter  in  a  special  case. 

Mr.  PATTERSON  said  the  legislature  might 
make  every  law  asked  for  by  localities,  applica- 
ble to  all  parts  of  the  state. 

Mr.  RHOADES  said  it  was  his  intention  to 
prevent  this  course  being  taken  by  the  legisla- 
ture. Laws  passed  upon  the  application  of  one 
part  of  the  state  might  be  very  injurious  to  ano- 
ther locality, — as  in  the  case  of  supplying  a  city 
with  water  and  allowing  a  company  to  take  or 
divert  streams  of  water.  A  law  which  would 
do  well  enough  in  Albany  would  not  be  tolera- 
ted in  Schenectady. 

Mr.  BERGEN  moved  the  previous  question, 
and  there  was  a  second,  &c,  and 

Mr.  RHOADES'  amendment  negatived,  yeas 
25,  nays  55. 

The  second  section  was  then  read  as  follows  z 
§2  Every  corporation  for  purposes  of  gain  of  benefit 
to  the  corporators  or  sh;« re-owners,  thall  ct  use  the 
names  of  all  its  stockholders  and  officers,  and  the  pla- 
ces of  the  r  resilence,  and  an  estimate  of  the  valu-  of 
its  property,  estimated  and  appraised  as  the  legisla- 
ture shall  by  law  direct,  and  the  agg  egate  amount  of 
all  its  dtbts  and  litbilities  absolute  and  contingent,  to 
be  published  at  slated  periods  hs  oft  •mi  as  once  m  each 
ynar,  in  a  newspaper  published  in  the  vicinity  of  its 
place  of  business.  And  any  such  corporation  shall  not 
become  indebted  to  an  amount  greater  than  its  capital 
stock  actually  pud  in,  together  with  the  undivided  net 
profits  thereon  invested  and  employed  in  the  business 
of  such  corporation,  or  actually  on  hand  in  cash  or 
good  securities  for  such  purpose  But  this  shall  not 
be  construed  to  limit  the  hazards  of  any  insurance 
company. 

Mr.  LOOMIS  explained  the  section. 

Mr.  CAMBRELENG,  believing  this  whole 
section  was  purely  legislative  matter,  moved  to 
strike  it  out. 

Mr.  WHITE  would  also  include  the  3d  and 
4th  sections. 

The  motion  of  Mr.  CAMBRELENG  was  a- 
greed  to. 

The  third  section  was  read  as  follows  : 

(3  Every  corpor  ifor  or  share-owner  in  any  incorpo- 
ration for  gain  or  benefit  to  the  corporators  or  share- 
holder*,  except  insurance  and  except  for  purposes 
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specified  in  the  tie xt  section,  in  case  »ueh  cdrporation 
shall  become  insolvent,  shall  be  liable  lor  the  un-aii* 
fied  d  btsaud  liabilities  t»f  such  corporation  contract- 
ed while  he  was  such  corporator  or  share-owner,  to  an 
amount  to  the  same  proportion  to  tie  whole  unsatisfied 
liabilities,  ihat  his  stock  or  share  shall  twar  to  the 
whole  stock  f'u  such  per>onal  liability  shall  not  ex 
tend  to  aii7  indebtedness  or  liability,  the  ptymeutof 
which  shall  have  been  deferred  more  than  one  year  bv 
contract  with  the  creditor,  or  wh  ch  sh ill  not  have 
been  demanded  by  suit  within  one  year  after  it  becomes 
due. 

Mr.  PATTERSON  moved  to  strike  it  out,  as 
being  purely  legislative. 

Mr.  RUSSELL  moved  to  amend  the  first  line 
by  inserting  the  words  "  hereafter  created,"  af- 
ter the  word  "  incorporation."    Agreed  to. 

Mr.  PERKINS  supported  the  section,  regard- 
ing it  ns  the  pith  of  the  whole  article. 

Mr.  TUTHILL  moved  to  strike  all  between 
the  words  u  shareholders"  in  the  2d  line  and 
*  insolvent"  in  the  4th  line  :  also  from  the  word 
H  share-owner"  in  the  6th  line  and  "  stock"  in 
the  8th  ;  also  the  words  *'  by  suit"  in  the  last 
line. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  question  was  still  on  Mr.  Tuthill's  mo- 
tion to  strike  out  those  parts  of  the  third  section, 
excepting  stockholders  of  insurance  companies, 
from  personal  responsibility,  and  limiting  the 
responsibility  of  each  to  his  proportion  of  the 
unsatisfied  liabilities. 

Mr.  MANN  was  in  favor  of  the  amendment  ; 
at  all  events  the  first  division  of  it.  Banks  re- 
ceived their  incomes  and,  premiums  from  the 
notes  they  discounted,  or  their  promises  to  pay. 
The  risks  the  banks  run  in  their  operations  and 
discounts  was  only  that  which  might  be  incurred 
by  taking  bad  paper;  but  this  risk  they  were 
paid  for,  in  the  use  of  their  money.  How  was 
it  with  insurance  companies?  They  received 
these  incomes  and  premiums,  in  small  sums, 
though  in  the  aggregate  to  very  large  amounts, 
and  upon  their  own  promises  to  pay.  They 
were  paid  a  bonus,  for  their  promises  to  pay 
your  losses,  if  any  should  occur.  They  bound 
the  company,  the  stockholders  to  pay,  according 
to  contract.  They  were  paid  for  this  risk,  and 
were  bound  to  meet  the  losses,  if  any,  and 
should  be  made  to  meet  these  promises  to  pay. 
if  a  contingency  required  it.  He  was  in  favor 
of  putting  these  incorporations  upon  the  same 
footing  with  others,  under  the  first  section  of 
this  articb,  and  could  see  no  reason  why  they 
should  be  excluded. 

Mr.  TOWNSEND  expressed  the  hope  that  so 
important  a  principle  as  was  involved  here 
would  not  be  more  definitively  settled  without 
a  more  extended  discussion  than  it  had  yet  re- 
ceived. He  went  on  to  show  that  this  principle 
of  limited  personal  responsibility  had  been  in 
operation  some  years  under  the  mutual  insu- 
rance system,  and  had  been  found  to  work  well. 
The  same  principle  had  been  in  practice  in 
England,  and  in  other  European  countries,  for 
a  long  time,  and  experience  had  proved  it  to  be 
the  safest  and  best  system,  as  well  for  stock- 
holders as  for  the  pablie,  that  could  be  devised. 
He  hoped  that  before  gentlemen  made  up  their 
minds  one  way  or  the  other,  the  subject  would 


'  receive  all  the  attention  which  its  importance 
demanded. 

Mr.  MARVIN  also  sustained  the  amendment 
sayin?,  however,  that  he  was  opposed  to  the 
whole  principle  of  the  section.  But  if  we  were 
to  engraft  such  a  principle  into  the  constitution, 
he  could  not  see  why  there  should  be  a  dMinc- 
tion  between  insurance  and  manufacturing  com. 
panies.  He  insisted  that  when  we  gave  credit 
to  a  corporation,  we  gave  credit  to  the  capital 
invested,  and  not  to  the  individual  corporators, 
and  that  it  was  in  fact  the  essence  of  n  corpora, 
tion  that  its  corporate  property,  and  that  on'y, 
should  be  liable  for  its  debts-  He  illustrated  irt 
various  ways  the  ill  effects  of  such  a  principle 
in  deterring  men  of  capital  from  embarking  in 
enterprises  of  great  public  benefit — and  by  the 
particular  case  of  a  mechanic  in  his  vicinity, 
who  had  by  his  ingenuity  and  application  hit 
upon  an  invention  of  great  prac'ieal  value,  but 
who  had  not  the  means  to  enable  him  to  prose, 
cute  the  manufacture.  He  obtained  a  charier, 
and  capitalists  stood  ready  at  once  to  fill  up  the 
stock,  and  enable  him  to  go  forward  in  this 
business.  But  had  the  personal  responsibility 
clause  been  applied  then,  no  man  would  have 
come  forward  to  aid  him.  He  urged  that  the 
principle  was  all  wrong,  and  should  find  no 
place  in  the  constitution. 

Mr.  STETSON  said  he  could  not  better  an. 
swer  the  gentleman's  argument  than  by  alluding 
to  the  case  of  a  woollen  manufacturing  company 
in  the  northern  part  of  the  state,  which  became 
insolvent— and  to  the  beneficial  effect  to  the 
community  resulting  from  the  fact  that  its  stock- 
holders  were  personally  responsible. 

Mr.  LOOMIS  explained  why  the  committee 
had  excepted  insurance  companies  from  the 
operation  of  this  section,  and  why  they  had  in- 
serted the  principle  of  limited  personal  respon. 
sibility.  If  corporations  ought  not  to  exist,  and 
if  the  dessin  was  to  prevent  them  Irom  being 
formed,  there  could  be  no  more  effectual  mode 
of  doing  it  than  by  making  every  stockholder 
personally  responsible  to  the  fullest  extent  — 
But  if,  as  he  believed,  these  corporations  were 
salutary  m  their  operations,  within  certain  lim- 
its, and  if  we  designed  that  they  should  contin- 
ue to  exist,  we  should  be  cautious  that  we  did 
not  by  a  indirect  blow,  annihilate  them.  We 
should  take  care  also  to  discriminate  between 
the  classes  of  corporations  in  the  application  of 
this  principle.  Insurance  companies,  the  com- 
mittee  thought,  were  proper  subjects  of  an  en- 
tire exemption,  and  for  the  reason  that  their 
losses  were  the  result  of  accident  or  calamity 
which  no  human  foresight  could  anticipate  or 
guard  against,  but  which  olten  annihilated  im- 
mense amounts  of  property.  The  losses  of  oth- 
er companies  resulted  rather  from  mismanage* 
ment,  or  from  a  desire  for  excessive  gain,  from 
large  and  ill-judged  adventures,  when  the  com. 
pany  willing  incurred  the  hazard,  for  the  sake 
of  the  gain,  and  ought  to  abide  the  losses.  But 
if  the  stockholders  in  insurance  companies  were 
to  be  made  individually  liable,  no  man  would 
hold  stock  in  them  one  moment.  No  stockhold- 
er could  lay  his  head  on  nis  pillow  without  ap. 
prehension  that  he  might  wake  up  in  the  morn, 
ing  beggared  by  one  of  those  devastating  calami- 
ties Ihat  sometimes  lay  waste  your  cities  and 
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large  villages.  There  was  also  reason  for  ex- 
empting railroads  and  other  companies  having 
the  right  of  way.  Their  capital  was  generally 
large,  and  held  in  large  amounts  by  individuals, 
and  to  make  them  individually  liable,  even  to 
the  extent  of  their  stock,  might  overwhelm  them 
ia  ruin.  Again,  when  borrowers,  these  com- 
panies loaned  large  sums  from  capitalists  who 
always  could  and  would  see  to  their  own  secur- 
ity,  either  in  the  proper  management  of  ihe 
company's  concerns,  or  in  the  intrinsic  value  of 
the  improvement,  or  by  Hens  on  the  materials 
or  fixtures  Tlfeir  capital  was  in  fact  nearly  all 
laid  out  in  fixtures,  and  these  large  capitalists 
who  loaned  them  money  would  always  take  care 
of  themselves.  But  the  small  class  of  creditors, 
those  who  labored  on  the  road,  and  who  were 
employed  by  them  in  various  capacities,  these 
this  article  proposed  to  secure  by  the  personal 
Lability  of  the  stockholders. 

Mr.  WHITE  enquired  whether  this  exemp- 
tion of  insurance  companies  would  not  give  them 
ex  -lusive  privileges  in  contravention  of  the  pro- 
hibition in  the  first  section  ! 

Mr.  LOO. VI IS  thought  not,  as  they  would 
have  no  other  privileges  than  all  other  insurance 
companies  that  incorporated  themselves  under  a 
general  law.  As  to  other  classes  of  corporations, 
unlimited  responsibility  would  throw  them  into 
the  hands  of  the  exclusively  rich  or  of  the  ex- 
clusively poor.  But  that  shareholders  in  them 
should  be  liable  to  a  limited  amount,  there  could 
be  no  doubt.  Mr.  L.  alluded  to  the  case  of  a 
woollen  manufacturing  company,  which  to  his 
own  knowledge,  would  have  failed  but  for  the 
personal  liability  clause  in  its  charter,  which 
induced  the  stockholders  to  contribute  and  keep 
up  the  establishment,  and  it  had  now  become 
one  of  the  most  prosperous  and  well  conducted 
manufactories  in  the  state. 

Mr.  MARVIN  repliel  that  if  the  Convention 
had  listened  to  the  gentleman's  argument,  they 
must  be  satisfied  that  if  it  was  impolitic  to  make 
shareholders  responsible  to  the  fullest  extent,  it 
was  equally  impolitic  to  make  them  liable  to  a 
partial  extent — but  that  if  to  a  partial  or  to  the 
full  extent,  it  was  entirely  a  matter  of  legisla- 
tive detail  and  discretion  which  did  not  belong  | 
to  a  constitution.  In  some  cases  this  personal! 
liability  to  a  limited  extent,  might  work  well,  | 
and  some  corporations  might  be  willing  to  sub- 
mit to  it — but  in  other  cases  it  might  operate 
badly.  He  could  not  foresee  the  operation  of  it 
in  all  cases,  and  nothing  could  be  more  unwise 
than  to  bind  down  the  legislature  by  a  rule, 
which  it  might  be  impracticable  to  carry  out. 
But  be  this  as  it  might,  the  effect  of  such  a  prin- 
ciple would  be  obviously  to  throw  all  these  cor- 
porations either  into  the  hands  of  large  capital- 
ists or  into  the  hands  of  men  of  straw  ;  and 
either  result  must  be  mischievous.  It  was  true 
that  these  corporations  sometimes  failed — per- 
haps  often — but  were  they  the  only  things  that 
failed?  Did  not  the  merchant  sometimes  fail 
and  involve  his  ere  Jitors  in  heavy  Josses  f  And 
were  these  natural  persons  liable  to  this  extent 
beyond  their  property,  or  to  any  extent!  Why 
should  an  artificial  person  be  liable  to  any  great- 
er extent  than  its  capital.  Why  should  not  the 
public  be  left  to  dsal  with  them  on  the  credit  of 


their  capital,  and  on  the  integrity  of  those  who 
managed  it? 

Mr.  STETSON  followed  in  reply,  and  in  sup- " 
port  of  the  principle  of  limited  liabilities. 

Mr.  WATERBURY  also  sustained  the  limi- 
ted liability  principle,  as  applicable  to  insurance 
as  well  as  other  companies. 

Mr.  VAN  SCHOONHOVEN  ursed,  in  reply 
to  Mr.  Loomis,  that  insurance  companies  stood 
on  precisely  the  same  footing  as  other  corpora- 
tions whose  object  was  gain,  and  on  the  same 
fooling  also  with  individuals  so  far  as  either 
were  subjected  to  losses  by  unforeseen  contin- 
gencies, beyond  human  control.  Manufacturing 
companies  failed  sometimes  from  capricious  le- 
g  slat  ion,  sometimes  from  losses  by  fire  or  flood 
— sometimes  from  those  pecuniary  revulsions 
which  reached  and  prostrated  natural  persons — 
sometimes  from  the  same  spirit  of  adventure 
which  induced  individuals,  for  the  sake  of  gain, 
to  embark  in  hazardous  enterprises.  But  all  of 
them  were  alike  liable  to  delusion,  to  unfore- 
seen calamity,  to  disasters  beyond  their  control. 
And  why  one  class  of  corporations,  whose  bu- 
siness in  the  Ions,  run  was  as  profitable,  and  as 
little  liable  to  disaster  from  unforeseen  contin- 
gencies as  nther  corporations,  should  be  singled 
out  and  made  an  exception  to  the  general  rule 
sought  to  be  established  here,  he  was  at  a  loss 
to  perceive.  Though  opposed  to  this  whole 
section,  he  was«disposed,  if  it  must  be  adopted, 
so  to  frame  it  that  it  should  bear  equally  upon 
all  corporations  whose  operations  were  for  gain 
or  profit  to  the  corporators. 

Mr.  NICOLL  said  if  the  Convention  had 
spent  the  time  which  had  been  devoted  to  this 
article  in  perfecting  a  short  section  by  which  the 
rights  of  creditors  might  be  protected  under  a 
system  of  liability,  we  should  have  done  a  much 
better  service  to  the  community.  A  provision 
securing  to  creditors  a  fair  distribution  of  theas- 
sets  of  an  insolvent,  whether  a  natural  or  arti- 
ficial person,  assessing  upon  stochholders,  in 
case  of  a  corporation,  the  amount  of  profits  re- 
ceived by  them  in  the  shape  of  dividends,  it  ap- 
peared to  him  would  be  of  more  real  benefit 
than  any  provision  based  on  the  principle  of 
this  section.  As  to  the  unlimited  personal  res- 
ponsibility principle,  he  had  no  doubt  it  would 
result  detrimentally  to  the  interest  of  trade,  as 
to  the  rights  of  creditors — for  no  one  could  doubt 
that  in  the  event  of  a  failure,  these  corporations 
would  be  found  to  be  entirely  in  the  hands  of 
men  of  straw.  Nor  should  he  desire  to  see  such 
a  provision  in  the  constitution  as  would  invite 
the  indefinite  multiplication  of  corporations  tot 
any  and  all  purposes,  and  thus  throw  all  busi- 
ness of  the  country  into  the  hands  of  corpora- 
tions. But  all  this  matter  seemed  to  him  to  bo 
purely  legislative  ;  and  should  be  left  there. 

Mr.  SW  aCKHAMER  here  called  for  the  pre- 
vious  question,  and  there  was  a  second.  &e. 

The  first  division  of  the  amendment  of  Mr. 
Tuthill,  to  strike  out  "  except  insurance,  a  ad 
except  for  purposes  specified  in  the  next  sec- 
tion, in  case  such  corporation  shall  become  in- 
solvent," was  lost,  as  follows  : 

A YKS— Messrs  Allen,  Archer,  Ayrault,  F.  F.  Back- 
us, Hascom,  Breton,  Brucfr,  Burr,  Carnbrelenpf,  <:«ti- 
dee,  Chimberlaiti,  Cook,  Uodd,  Dubois,  Flanders,  Gtb- 
bard,  Graham,  Harris,  Hotchkiss,  Man,  Marvini  Mil. 
ier,  Morris,  Niehuins,  Pariah*  Faitttion,  Peoniman, 
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Richmond,  Riker,  St.  John,  Shanr,  W.  H.  Spencer, 
S  rung,  ?wackhimer,  Towusend,  Tuthill,  Van  Schoon- 
hoven,  Ward,  Water  ury,  White,  Willard,  Witbeck, 
W.  B   Wright,  Yawger— 44. 

NOK*-— Messrs.  Be  gen,  Bowdish,  R.  Campbell,  jr , 
Clark,  Clyde  Co»ely,  Cornell,  Dana,  Danforth,  Gaidi- 
ner,  Green,  H  rt,  Hunt,  Hunter,  A  Huntington  Hyde, 
Jordan,  Kemble,  Kernan,  Kiugaley,  Kirkland,  Loomis, 
Mc  eil,  ivicNitr,  Maxwell,  Murphy,  Nellis,  Nicoll, 
O'Oonor,  Perkins  Porter,  Powers,  Kusseli,  Sanford, 
fce^is,  j-dieldon,  HnepaM,  Mpphens,  Stetson,  Taft,  Tali- 
n*adge,  Tilden,  Wood,  Young,  Youngs.— 46. 

The  remainder  of  Mr.  Tuthill's  amendment 
to  strike  out  the  following  words  : — "  to  an  a- 
mouni  in  the  same  proportion  to  the  whole  un- 
satisfied liability,  that  his  stock  or  share  shall 
bear  to  the  whole  amount,"  was  also  lost,  ayes 
6,  noes  8.  [Ayes,  Messrs.  Bowdish,  Flanders, 
Mann,  Shaw,  Townsend  and  Tuthill.] 

Mr.  WHITE  then  moved  to  strike  out  the 
whole  section. 

Mr.  TILDEN  moved  to  insert  the  words,  "  at 
least,  after  share-owner."    Lost. 

Mr.  WHITE  moved  the  previous  question,  on 
the  section,  waiving  his  motion  to  strike  out, 
and  there  was  a  second,  &c. 

The  section  was  adopted,  ayes  49,  noes,  45, 
us  follows  : — 

AYE*— Messrs.  Bergen,  Bowdish,  Brundage,  D  D 
Campbell,  K.  C*mpbeil,  jr.,  Clark,  Clyde,  Conely, 
Cornell,  Cuddeback,  Dana,  nanlbrth,  Greene,  H-m, 
Hotehkiss,  Hunter,  A.  Huntington,  Hyde,  Jones,  Jor- 
dan, Kernan,  Kmgsley,  Loomis,  Mann,  McNeil,  McNitt, 
Maxwel  ,  Morris,  iVellis,  Nicoll,  O'Conor,  Perkins, 
Powers,  President,  Russcit,  St.  John,  Salisbury,  Nan- 
ford,  >ears,  Shaw,  Sheldon,  Shepard,  Stephens,  Stet- 
son, Swackhamer,  i'aft,  Tilden,  Yawger,  youngs— 49 

NOES— M<  ssrs.  Allen,  Archer,  Ay  mult,  F  F.  Backus, 
Bascom,  Brayton,  Bruce,  Bull,  Burr,  Candee,  Cham- 
berlain, Cook,  Dodd,  Dubois,  Flanders,  Gardner,  <ieb- 
harl,  Graham,  Harris,  Kirkland.  Marvin,  Miller, 
Nicholas,  Parish,  Patterson,  Penniman,  Porter, 
Rhoades,  Richmond,  Biker,  W.  H.  Spencer,  S.rong 
Tv«ggart,  Tallmadge,  Townsend,  Tuthill,  V*n  Schoon- 
hoven,  Ward,  Waterbury,  White,  Wiliard,  Witbeck, 
Wood,  W.  B.  Wright,  Young-45, 

Mr.  AYRAULT  moved  a  reconsideration. 
He  did  this  to  test  the  question  on  striking  out 
ihe  clause  excepting  insurance  companies. 

The  motion  lies  on  the  table. 

The  fourth  section  was  read  as  follows: — 

§  4.  Every  corporator  and  share-owner  in  any  corpo- 
ration for  a  public  railway,  canal,  turnpike,  bridge, 
plankwav,  or  other  iranehise  of  public  w..y,  or  for  t  l- 
egrauhic  or  other  means  of  communicating  intelligence 
for  public  use,  shall  be  liable  for  ih«  drbis  and  liabili- 
ties of  such  corporation  to  the  extent  provided  in  the 
last  pieceding  section,  except  as  to  debts  for  money 
borrowed,  for  land  purchased  or  taken  by  authority  of 
law,  or  for  iron  for  railroads. 

Mr.  LOOMIS  briefly  explained  this  section. 

Mr.  RICHMOND  remarked  that,  after  mak- 
ing corporators  in  other  companies  personally 
responsible  to  a  limited  amount,  here  it  was 
-gravely  proposed  to  make  other  corporations 
subject  to  special  exemptions.  This  he  regard- 
ed as  favoritism,  an  las  highly  objectionable. 
Why  should  these  railroad  and  telegraphic  com- 
panies be  made  especial  favorites  in  the  consti- 
tution, and  subjeet  only  to  responsibility  for 
their  small  debts  ?  He  moved  to  strike  out  the 
latter  clause,  commencing  with  the  word  u  ex- 
cept." 

Mr.  RUSSELL  argued  in  favor  of  retaining 
the  exception  proposed  to  be  struck  out,  chiefly 
*m  the  grounds  taken,  by  Mr.  LooMis. 

Mr.  DANA,  though  a  member  of  this  commit* 


tee,  should  vote  for  this  amendment.  Each 
member  reserved  the  privilege  lo  vote  for  any 
amendment  they  might  deem  expedient.  He 
considered  the  arguments  against  striking  out 
this  part  of  the  section,  not  valid.  This  excep- 
tion was  making  a  distinction  between  the  cred- 
itors of  corporations.  He  moved  also  to  strike 
out  the  words  "  telegraphic  or  other,"  in  the 
4th  iine. 

Mr  PATTERSON  could  see  no  propriety  in 
striking  out  these  words.  As  he  voted  against 
the  preceding  section,  he  could  not  consistently 
vote  to  strike  out  these  words.  But  he  must 
confess  he  could  no  understand  the  distinction 
drawn  by  the  gentleman  fromSt.Lawren  e,  be- 
tween railroads  and  manufacturing  incorpora- 
tions. Both  invested  large  sums  of  money  in 
fixtures  ;  and  if  a  capitalist  chose  to  loan  money 
to  a  manufacturing  or  railroad  corporation,  why 
should  we  step  in  as  a  Convention,  and  say  what 
his  security  shall  be?  He  was  opposed  to  any 
constitutional  action  on  this  subject.  Were  he 
a  member  of  a  legislature,  he  would  vote  to  se- 
cure the  bill-holder  of  bank  bills  asainst  loss. 
But  he  would  let  depositors  look  after  their  own 
money.  And  he  would  do  the  same  with  capi- 
talists who  loan  money  to  corporations. 

Mr.  SWACKHAMER  said  he  should  vote  to 
strike  out,  for  he  could  make  no  distinctions  be- 
tween large  and  small  creditors,  nor  between 
different  classes  of  corporations. 

Mr.  RUSSELL  moved  to  insert  after  incorpo- 
ration in  the  first  iine,  "  hereafter  created."  A- 
greed  to. 

Mr.  VAN  SCHOONHOVEN  advocated  the 
striking  out  of  this  clause,  as  making  an  unjust 
discrimination  between  creditors. 

Mr.  CAMBRELENG  reminded  the  Conven- 
tion that  ever  since  1811,  we  had  had  the  per- 
sonal liability  principle  to  a  limited  extent  ap- 
plied to  corporations.  And  he  regretted  that  the 
gentleman  from  Herkimer  had  not  introduced  a 
simple  provision,  of  five  lines,  based  on  the  ex- 
isting law.  That  would  meet  the  object  of  this 
whole  article  ;  and  he  now  gave  notice,  that 
when  the  article  in  relation  to  banks  should 
come  up,  he  should  move  a  general  clause,  mak- 
ing all  corporations  liable  personally  to  the  a- 
mount  of  the  shares  held  by  them. 

Mr.  AYRAULT  enquired  if  the  genjleman 
intended  to  apply  this  to  the  circulation  of  banks 
or  to  all  the  liabilities? 

Mr.  CAMBRELENG   replied  that  he  inten- 
ded  to  cover  all  their  liabilities- 
Mr.  SANFORD  moved  the  previous  question, 
and  it  was  seconded. 

The  motion  of  Mr.  Richmond  was  agreed  to, 
ayes  52,  noes  31. 

The  section  as  amended  was  adopted  as  fol- 
lows .• — 

AYES— Messrs.  Bergen,  Bowdish,  Brnndxgc,  Burr, 
Cambreieng,  K.  Campbell,  jr.,  ulark,  Clyde,  Ctulde- 
back,  Daulorth,  Flanders,  Ureene,  Hart,  H.<tchkit*f 
Hunter,  A  Huntington,  Hyde,  Kemble,  Kemnn,  Kiugs- 
ley,  Loomis,  tVJann,  McNkt,  Morris,  Nellis,  Ptrkitis, 
Power-,  President,  Richmond,  Huss»eH,  St  John,  >hw 
lord,  Sears,  Shaw,  fheldon,  Miepard,  Stephens,  Talt, 
lihien,  Tmliill,  Waterbury,  Yaw*er,  Ytiuugs— -44 

NAYS—  Messrs  A-len,  Aicber,  Ayrault,  F  F.  Hack- 
us,  bascom,  Brayton,  hruce,  i.audee,  Comly,  Iook, 
Cornell,  Dana,  Doud,  t'ttbois,  Graham,  Harris,  Hunt; 
Jordan,  Marvin,  Maxwell,  Miller,  Nicholas,  Pariih, 
Patterson,  Peauimaa,  iiooade,,  Kiker,  Salisbury,  W. 
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H  Speneer,  Strone,  Swackhamer,  Tapgirt,  Tallmadge, 
Towrisend,  Van  Schoouhoven,  vtfar  ,  White,  Willard, 
Wubeck,  Wood.   w.  B.  Wright,  Young—  12. 

Mr.  JORDAN  moved  a  reconsideration.  Ta- 
ble. 

Mr.  CAMBRELENG  thought  the  3rd  and  4th 
sections  unnecessary.  If  acceptable,  he  would 
offer  the  following  substitute  fur  both.  He  had 
used  nearly  the  precise  language  of  the  general 
manufacturing  act,  which  had  been  in  force  for 
35  years.  He  believed  we  could  harmonize  on 
this  :— 

$  3  Every  corporator  or  shire-ownpr  in  any  incor- 
poration for  i-ain  or  benefit  to  the  c  rp  >rators  or  share 
-holders  shall  he  indiviilu  illy  responsible  to ih  extent 
of  his  share  or  shares  of  s'ock  in  any  such  corporation 
or  association  for  its  debts  and  liabiliiits. 

Mr.  JORDAN  suggested  that  it  would  be 
made  applicable  to  future  corporations. 

Mr.  CAMBRKLENG  replied  that  that  would 
make  an  inequality  which  would  be  unjust. 

Mr.  HARRIS  hoped  unanimous  consent 
woulJ  be  given  to  entertain  the  motion  of  Mr. 
Cambreleng.  He  was  willing  to  vote  for  that, 
believing  it  just  and  proper. 

Objection  being  made  the  motion  could  not 
now  be  entertained. 

The  5th  section  was  read  as  follows  : — 

§  ft.  I  ands  may  be  taken  f..r  public  way  lor  the  pur- 
pose of  granting  or  demising  to  any  eorp  .ratio  i  the 
franchise  of  way  over  the  same  for  public  use.  and  for 
all  necessary  appendages  to  >uch  right  of  wiy.  .-u-jh 
gran  s  and  demi»«*s  shall  be  made  in  such  cases  and  on 
such  terms  and  conditions  as  he  legNlatme  may  deem 
for  public  good  hut  no  grant  or  demise  shall  extend 
beyond  hfty  years  in  duration 

Mr.  LOOMIS  offered  the  following  substi- 
tute  .— 


J  f  8.  Lands  and  streams  may  be  taken  for  public 
way  or  pubic  use,  or  for  the  purpose  of  granting  or 
demising  to  any  corpora  ion,  he  franchi  e  in  or  over 
the  same  for  public  sre,  and  for  all  necessary  appen- 
dages lo  such  public  use  >uch  grants  and  demis  s, 
and  other  grams  and  demises  of  franchises  in  or  over 
public  lauds  highways,  and  stream-*,  sh»II  be  nude  in 
each  su  h  case  on  such  terms  an  J  conditions  as  the 
Legislature  may  deem  lor  public  good  ;  and  such  terms 
and  conditions  may  in  each  case  be  altered  or  modified 
from  lime  to  time  by  special  laws  i  tit  no  such  gr  nt 
or  demise  shall  extend  beyond  fifty  yevrs  in  duration. 

Mr.  JORDAN  suggested  the  following  substi- 
tute for  the  5th  section  : 

§5  The  legi-lature  shall  have  power  to  authorize 
the  taking  of  private  property  for  public  use,  on  pay  ug 
a  just  compensation  ;  and  to  giant  uch  franchises  as 
the  public  good  may  n  quire. 

Mr.  LOOMIS  objected  that  this  would  inter- 
fere with  the  first  section. 

Mr.  JORDAN  desired  to  give  the  legislature 
the  power  they  now  had  in  special  cases. 

Mr.  PERKINS  thought  the  substitute  of  Mr. 
Loomis  did  not  reach  his  object  fully,  and  so  far 
as  it  did  so,  it  did  it  inconveniently. 

Mr.  STRONG  opposed  the  substitute. 

Mr.  MARVIN  wished  to  get  back^to  the  first 
section,  saying  that  he  desired  to  offer  the  fol- 
lowing substitute  : 

§  l.  The  legisla'ure  may  pass  gene-al  laws  author- 
izing persons  to  be  erected  into  a  body  corporate  for 
ba  king,  munif-.cturing,  re  iaioas  and  such  other  pur- 
poses *s  the  legislature  may  deem  safe  and  practicable, 
and  under  such  restrictions  and  conditions,  and  with 
su  h  powers  and  limitations  as  shall  be  pruv'ried  in 
such  laws;  but  no  law  shall  embrace  more  than  one 
species  or  class  of  corporations 

Several  other  propositions  were  sent  up,  and 
all  of  them  ordered  to  be  printed. 
Adj.  to  8£  o'clock  to-mo.*row  morning. 


SATURDAY,  SEPTEMBER  26. 


Prayer  by  the  Rev.  Dr.  Wyckoff. 

Mr.  CAMBRELENG  moved  to  discharge  the 
comittee  of  the  whole,  from  the  report  of  com- 
mitte  No.  14,  on  currency  and  banking.  Car- 
ried. 

SATURDAY  AFTERNOON  SESSIONS. 

Mr.  BASCOM  moved  that  the  resolution 
heretofore  adopted  that  sessions  shall  not  be 
held  on  Saturday  afternoons  be  rescinded. 

Mr.  STRONG  opposed  the  resolution.  Some 
time  was  requisite  to  clean  the  house  and  put  it 
in  order,  and  Saturday  afternoons  ought  to  be 
allowed  for  that  purpose.  Besides,  these  after- 
noons were  the  only  portions  of  the  week  the 
members  themselves  had  of  cessat-ion  from  at- 
tendan  e  in  Convention  ;  and  it  must  be  admit- 
ted that  they  required  some  few  hours  in  the 
course  of  the  week. 

Mr.  CAMBRELENG  said  this  Convention 
had  not  an  hour  to  lose,  and  therefore  the  reso- 
lution should  be  adopted. 

Mr.  BASCOM  advocated  the  passage  of  his 
resolution  as  necessary  at  this  late  period  of 
the  sesrion,  to  give  them  half  a  day  which 
could  be  very  usefully  employed. 

Mr.  VAN  SCHOONHOVEN  said  it  was  per- 
fectty  idle  to  attempt  to  accomplish  any  great 
good  by  saving  these  few  hours.    If  the  session 


was  not  to  be  lengthened  beyond  the  6th  of  Oo 
tober,  it  was  absurd  to  suppose  that  they  could 
do  much  more  business  than  that  now  before 
them.  If  they  finished  the  business  now  under 
consideration,  it  would  be  as  much  as  they 
could  possibly  accomplish.  He  moved  to  lay 
the  resolution  on  the  table. 

Mr.   MANN  culled  for   the   yeas  and   nays, 
and  the  motion  was  negatived — 19  to  57. 

The  resolution  was  then  adopted. 
niSTRFBU  HON  OF  L  xNP. 

Mr.  HUNT  presented  a  petition  from  che  Na- 
tional Reform  Association  of  the  city  of  New 
York,  for  the  passage  of  such  fundamentr.l  laws 
as  would  afford  to  all  persons  willing  to  labor, 
an  equal  proportion  uf  Ian  Jed  property,  and  pre* 
senting  an  article  precluding  any  citizen  from 
holding  any  more  than  160  acres  of  land,  and 
giving  two  years  to  those  who  possess  more  for 
disposing  of  the  surplus,  &c.  &c.  Keferred  to 
the  committee  on  estates  in  land. 
INCORPORATIONS  OTHER  THAN  BANKING  AND 
MUNICIPAL. 

The  Convention  resumed  the  consideration  of 
the  report  of  committee  number  17. 

The  pending  amendment  offered  last  night  by 
Mr,  Loomis  was  Carried. 

Mr.  KIRKLAND  moved  to  amead  by  insert- 
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Ing  at  the  end  of  the  7th  line  the  words  "  in  all 
cases  of  the  taking  of  lands  or  streams,,  as  in 
this  section  mentioned,  due  compensation  shall 
be  made  to  the  owner  or  owners  thereof."  A- 
dopted. 

Mr.  RICHMOND  moved  to  strike  out  the 
word  *'  corporation,"  in  the  2d  line,  and  insert 
"  individuals. "  If  private  property  were  to  be 
taken,  he  would  as  soon  trust  an  individual  as  a 
corporation. 

After  a  tew  words  from  several  gentlemen, 
Mr.  Richmond  modified  his  amendment  so  that 
it  should  read  **  corporation  or  persons,"  and,  as 
modified,  it  was  adopted. 

Mr.  JORDAN  desired  to  offer  a  substitute  for 
the  entire  section  but  not  being  prepared  with  it, 
moved  that  the  section  be  passed  over  for  the 
present.     Agreed  to. 

The  sixth  section  was  read  as  follows  : — 

§  6.  All  corporations  and  as-ociations  to  be  created 
or  formed  after  the  doption  of  this  Constitution,  sh  ill 
be  subject  to  the  provisions  hereiu  respecting  corpora- 
tions 

Mr.  KIRKLAND  said  it  was  perfectly  super- 
fluous. Corporations  hereffter  to  be  created 
must  necessarily  be  subject  to  the  fundamental 
laws  of  the  land.  He  therefore  moved  to  strike 
it  out. 

Mr.  LOO  MIS  said  it  was  necessary  that  the 
section  should  remain  as  it  was. 

Mr.  BllUNDAGE  moved  to  add  at  the  end  of 
the  section  (and  this  took  precedence  of  a  mo- 
tion to  strike  out)  "  and  shall  sue  and  be  sued 
in  the  same  courts  and  in  like  manner  as  private 
individuals."  He  briefly  slated  his  reason  fur 
his  amendment. 

Mr.  SI   -MONS  opposed  it. 

Mr.  RICHMOND  thought  it  necessary  to 
bring  companies  and  individuals  on  the  same 
level  in  respect  of  rights  and  principles.  Cor- 
porations should  be  sued  in  justices'  courts  as 
Well  as  individuals. 

Mr.  BRUCE  also  advocated  the  amendment. 

Mr.  RICHMOND  called  for  the  yeas  and 
nays,  and  there  were — yeas,  74  nays  7. 

AYES— Messrs  Allen,  Anpel,  Ayrault,  Bascom,  Ber- 
gen, Bnwdish,  Brayion,  Bruce,  \  rundyge,  hull  Burr, 
Camforeieiig,  Clark,  ilyde,  »  onely,  Cook,  Cornell, 
-Orooker,  Cudd  back,  l)a«ia,  Dubois,  Flanders,  Geb- 
btrtl,  Greene,  Hawley,  H  ffmau,  Hotcbkiss,  Hunt, 
Hunter,  A  Huntington,  Hyde,  Jones,  Kemnle,  Kernan, 
Ki  psley  Kirkland,  l.oomis,  Mann,  MoNiel,  McNiu, 
"Morris,  N  cho.as,  uVonor,  Parish,  Penntman,  Pow- 
ers, hh»ades,  Richmond,  St  John,  SanJord,  >ears, 
S'haw,  Sheldon,  K  Spencer,  W.  H.  Spencer,  *tephens, 
Strong,  Swackhamer,  Taft,  Taggs«r«,  Tnllmadge,  J.  J 
Taylor,  Townsrnd.  Tuthill,  Van  Sehoonhoven,  Water- 
bury,  White,  Wiilard,  Wood,  A.  Wright,  Vawger, 
¥ottfu£,  Youngs— 74. 

NOKS— Messr-.  F  F.  Packus,  Dana,  Miller,  Patter- 
son, ."heparu,  Simmons,  Smith— 7 

Mr.  DANA  moved  to  strike  out  the  words, 
"  here;n  respecting  corporations"  in  the  3rd 
Jine,  and  insert  "  of  this  article.  "     Carried. 

Mr.  KIRKLAND  moved  to  strike  out  section 
6,  and  insert  the  following,  which  he  said  met 
the  approbation  of  the  chairman  of  the  com- 
mittee. 

$  6.  The  term  corporations  as  used  in  this  article  shall 
be  construed  to  include  all  associations  *iui  joint  stork 
companies  hereafter  formed  having  any  of  the  powers 
or  privileges  of  corporations  not  pus  essed  by  individ- 
uals or  partnerships.  Ai.d  all  corporations  j^ail  have 
thergb  to  sue,  and  shall  be  suhjec  to  be  sued  in  all 
courts  in  like  cases  as  natural  persons. 


Mr.  RUSSELL  desired  to  insert  the  woHs 
"  hereafter  created  "  so  as  not  to  extend  the 
provision  to  existing  charters. 

Mr.  CAMBRELENG  opposed  the  motion, 
desiring  to  reach  all  corporations. 

Mr.  RUSSELL  protested  against  this  as  an 
act  of  grossly  bad  faith.  There  were  now  in- 
vested in  corporations  in  this  state,  other  than 
banking,  more  than  thirty  millions  of  capital, 
which  would  be  driven  from  this  state  by  such 
legislation  as  this.  Who  would  build  your  Erie, 
your  Hudson  River,  and  your  Northern  railn  ad, 
if  you  made  this  sweeping  alteration  in  their 
charters?  No  one.  The  capitalists  who  had 
subscribed  and  paid  their  first  instalments,  would 
not  give  another  dollar.  He  earnestly  protested 
against  such  retroactive  legislation.  It'  the  gen- 
tleman  wanted  to  reach  the  Manhattan  Bank, 
let  him  attack  it  singly,  and  net  strike  at  every 
charier  in  one  fell  swoop. 

Mr.  CAMBRELENG  had  no  reverence  for 
royal  charters  or  relics  of  antiquity.  It  was  a 
cardinal  doctrine  with  him,  that  each  generation 
should  take  care  of  itself.  He  knew  the  courts 
were  against  him,  but  he  knew  he  was  right. — 
But  the  gentleman  from  St.  Lawrence  need  not 
fear  that  he  intended  to  invade  a  single  private 
right.  He  could  excuse  the  new-born  zeal  of 
that  gentleman  for  corporations,  especially  for 
railroad  corporations.  He  (Mr.  C.)  had  no  de- 
sire to  strike  a  blow  at  the  Manhattan  Compa- 
ny. That  charier  was  now  a  dead  letter,  for 
the  purpose  for  which  it  was  created  had  ceased. 
But  he  would  relieve  the  gentleman's  conscience 
by  modifying  his  section  so  as  to  apply  only  to 
future  corporations. 

Mr.  LOO  MIS  advocated  the  substitute  offered 
by  Mr.  Kirkland,  but  opposed  the  amendment 
of  Mr.  Russell.  He  laid  it  down  as  a  political 
principle,  that  the  legislature  could  not  grant 
away  power  for  the  future.  Whatever  one  le- 
gislature could  do,  a  future  one  could  undo. 

Mr.  COOK  asked  the  gentleman  from  Herki- 
mer (Mr.  Loomis),  if  the  public  faith  was  not 
as  much  broken  by  a  total  change  of  the  nature 
of  the  contract,  although  a  charter,  when  the 
stockholders  of  any  company  had  expended 
their  capital  in  good  faith,  as  when  money  was 
borrowed  according  to  law,  and  the  nature  and 
provisions  of  the  law  were  changed  by  the  suc- 
ceeding legislature?  The  passage  of  this  amend- 
ment was  wholesale  repudiation  of  the  worst 
kind.  Millions  of  dollars  had  been  expended  m 
good  faith  in  this  state,  and  it  was  mi  utter 
breach  of  public  faith  to  change  the  nature  of 
the  contracts  by  a  general  and  sweeping  provi- 
sion. Mr.  C.  admitted  the  right  of  the  legisla- 
ture to  repeal  any  charter,  they  providing  for 
the  damage  caused  by  such  repeal. 

The  debate  was  continued  by  Me$srs.  KIRK- 
LAND, RICHMOND,  RUSSELL,  and  STET- 
SON. 

Mr.  NICHOLAS  said  a  distinction  was  made 
here  between  the  rights  of  corporations  and  in- 
dividuals which  did  not  exist  in  fact  The  right 
of  eminent  tjomain,  which  gave  to  the  govern- 
ment the  power  to  appropriate  private  property 
to  public  purposes,  the  owner  being  fully  re- 
munerated therefor,  was  a  peculiar  but  an  in- 
dispensable power,  a  power  granted  by  every 
civilized  people  to  its  government  tor  the  com* 
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tnon  benefit  of  the  whole  community.  Now 
this* power  was  just  as  applicable  to  the  prop- 
erty of  corporate  companies  as  thai  of  individ- 
uals. If  the  right  of  way  nvei  lands  belonging 
to  an  incorporate!  companj  was  require!  for 
the  use  of  the  public,  it  might  be  thus  appro- 
priated as  rea  lily  as  if  owned  by  individuals. 
On  the  other  hand,  all  corporations  had  tne  same 
right  to  legal  protection  as  individuals.  A  chart- 
ered company  could  i.ot  be  invested  with  rights 
ore  year,  and  the  next  year  stripped  of  those 
rights  by  the  legislature.  He  was  surprised  to 
hear  the  gentleman  from  Herkimer  express  the 
opinion  that  the  acts  of  the  legislature  were  not 
binding  upon  subsequent  legislatures.  Such  a 
doctrine  would  be  subversive  of  our  government, 
which  was  a  government  of  laws — for,  if  adopt- 
ed, it  must  destroy  the  stabiliiy  of  and  respect 
for  the  laws  He  had  earnestly  hoped,  until  we 
took  up  this  report,  that  the  Convention  would, 
to  the  ck>se  <f  its  labors,  steer  clear  of  all  ex- 
travagancies, and  he  would  still  entertain  the 
hope  that  vested  rights  would  be  duly  respected; 
but  if  the  result  were  otherwise,  if  the  legisla- 
ture were  authorzied  to  tamper  with  such  rights, 
any  such  interference  would  prove  a  nullity,  as 
our  constitution  would  be  at  once  in  conflict  with 
the  constitution  of  the  United  States,  which 
protects  all  vested  rights  by  forbidding  retro- 
spective legislation. 

Mr.  KIUKLAND  accepted  the  amendment  of 
Mr.  Russell. 

Mr.  CAMBRELENG  moved  to  strikeout  the 
words  "  hereafter  formed." 

The  debate  was  continued  by  Messrs.  VAN 
SCHOONHOVEN,  CAMBKELENG,  STET- 
SON, BASCOM,  LOOMIS,  JORDAN  and 
SIMMONS. 

Mr.  WHITE  moved  the  previous  question, 
an  I  it  was  ^econ  led. 

Th*  motion  of  Mr.  Cambrelng  was  lost — 39 
to  53. 

The  substitute  of  Mr.  Kirkland  was  agreed 
to— a;es  63,  nays  21. 

Mr.  JORDAN  moved  the  following  as  a  sub- 
stitute for  the  fifth  section: — 

§  5.  Special  laws  m  ty  be  pissed  authorizing  the  tak 
ing  of  private  pro,  eriy  »or  public  use  on  just  compensa- 
tion hrsi  being  made  the  etor ;  and  lor  transferring 
P'inlu'  binds,  \v:iys  or  'trearns,  or  a  right  t<»  the  use 
thereof,  to  Iutlividu  tls  or  c  orporaiion*  for  public  pur- 
o^s,  and  for  grant  "me  such  hanehis-es  as  are  not 
y  ttiis  corfeiitution  •*uthorizu<l  to  be  conferred  b/  gen- 
eral Uws  Hut  all  such  special  laws  sttull  be  subject 
to  he  altered,  modified  or  repealed. 

Messrs.  LOOMIS  and  RICHMOND  discussed 
this  proposition. 

Mr.  SVVACKHAMER  moved  to  amend  by 
providing  that  the  value  of  the  propeity  taken 
should  be  assessed  by  a  jury. 

Mr.  HA WLEY  moved  to  amend  the  original 
section  by  striking  out  the  words  **  but  no  such 
grant  or  demise  shall  extend  beyond  50  years  in 
duration." 

Mr.  STRONG  moved  to  amend  the  amend- 
ment  by  adding  to  the  section,  tl  provided  that 
the  Tonaaranda  railroad  company  shall  not  have 
power  to  take  the  lands  of  any  member  of  this 
Convention."     (Laughter  ) 

Mr  RICHMOND  st»id  he  would  have  no  pro- 
vision which  did  not  apply  to  all. 

Mr.  STRONG  feared  it  would  not  pass  if  all 
the  companies  were  included.    It  was  lor  the 
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Tonawanda  company  alone  that  he  desired  the 
amendment  to  pass.     (Laughter.) 

Mr.  RICHMOND  said  he  had  always  for.nd 
the  gentleman  from  Monroe  the  advocate  of 
these  railroad  corporations. 

Mr.  STRONG.  If  the  gentleman  don't  like 
the  anendment,  I  will  withdraw  it,  and  save 
him  all  trouble.     (Laughter.) 

The  former  propositions  were  further  debated 
by  Messrs.  TOWNSEND  and  TALLMADGE. 
Mr.  DODD  moved  the  previous  question  — 
No  second. 

Mr.  HUNT  moved  to  amend  the  amendment 
of  Mr.  Hawley  by  providing  that  the  terms  and 
conditions  of  grants  or  devises  should  be  fixed 
by  law  for  a  longer  period  than  50  years. — 
Lost. 

Messrs.  MORRIS  and  BASCOM  continued 
the  debate,  and  the  amenJment  of  Mr.  Hawley 
was  agreed  to. 

Mr.  JORDAN'S  substitute  next  came  up. — 
Mr.  J.  thought  it  was  not  necessary  to  settle  in 
the  constitution  the  manner  of  ascertaining  the 
damages  in  cases  where  property  was  taken. — 
There  was  n  provision  that  the  property  should 
not  be  taken  without  compensation,  and  that 
was  as  far  as  we  should  eo.  There  were  many 
questions  of  detail,  such  as  what  kind  of  a  jury 
should  be  selected,  their  number,  &c,  which 
were  proper  matters  of  legislation. 

Mr.  SWACKHAMER  wished  to  make  this 
uniform  with  the  great  principle  upon  which  all 
such  questions  were  settled  in  this  country.  He 
thought  its  adoption  would  make  the  provision 
more  acceptable  to  the  people. 

Mr.  SIMMONS  thought  the  amendment  of 
the  gentleman  from  Kinjjs  would  be  more  proper 
when  the  subject  of  Private  Rights  came  up. 

Mr.  SVVACKHAMER.  But  that  may  not  be 
taken  up. 

Mr.  SIMMONS.  It  must  be  taken  up.  This 
Convention  could  not  take  the  responsibility  of 
going  home,  after  a  four  months'  session,  with- 
out considering  that  subject. 

Mr.  SVVACKHAMER  was  satisfied  with  the1 
assurance  that  it  would  be  taken  up,  and  with- 
drew his  amendment. 

Mr.  JORDAN  explained  his  proposition*  He 
understood  the  term  "  exclusive  privilege"  to* 
mean  only  that  when  a  franchise  of  way  is  |Uv. 
en,  no  other  company  shall  occupy  the  same 
track,  or  channel;  but  not  that  the  route  is 
granted  exclusively  to  one  company.  We  do 
not  intend  that  the  legislature  shall  not  have 
the  right  to  allow  another  track  to  be  made 
along  side  of  the  first.  The  right  to  take  tolls 
upon  a  rail-road  or  canal,  was  a  lranchise,  and 
the  right  of  way  was  of  no  use  unless  this  fran* 
chise  accompanied  the  act  of  incorporation. 

The  debate  was  continued  by  Messrs.  LOO- 
MIS,  JORDAN  and  MURPHY. 

Mr.  LOOMIS  moved  to  amen  J  the  substitute 
so  that  it  wo u Id  read  as  follows  :— 

11  Special  laws  may  he  passed  granting  or  demising 
for  public  use  to  any  per*on  er  corporation,  any  pro* 
perty  so  takw,  or  any  franc  ise  therein,  or  in  respect 
io  1'iiblic  lands,  ways  or  streams,  on  such  terms  and 
conditions  as  may  be  provided  by  law,  subject  to  at- 
teration  and  modification  from  time  to  time  by  law" 

The  debate  was  continued  by  Messrs.  STET- 
SON/MARVIN and  JORDAN. 
The  Convention  then  took  a  recess. 


752 


AFTERNOON  SESSION 

The  question  recurred  on  Mr.  Jordan's  sub- 
stitute  lor  the  5th  section — and  first  on  Mr. 
Loomis'  amendment  to  Mr.  J.'s. 

Mr.# STETSON  raised  the  question  whether 
Mr.  Jordan's  amendment  did  not  authorize  the 
passage  of  a  special  charter— insisting  that  it 
would. 

Mr.  JORDAN  argued  that  it  would  not. 

Mr.  MURPHY  remarked  that  a  constitution 
should  be  so  plain  and  simple  that  at  least  those 
who  framed  it  would  understand  it.  But  here 
the  utmost  difference  of  opinion  existed  as  to 
tilt  real  meaning  of  this  section.  The  whole 
difficulty  had  arisen  from  inserting  in  the  first 
section  a  clause  prohibiting  the  granting  of  ex- 
clusive privileges  to  these  corpora'ions.  He 
trusted  we  should  go  back  and  strike  out  that 
clause. 

Mr.  KIRKLAND  suggested  that  the  only 
course  was  to  reject  these  substitutes  and  then 
reject  the  5th  section.  Gentlemen  could  not 
explain  their  own  amendments,  and  they  hould 
therefore  be  rejected  for  uncertainty.  He  had 
been  trying  to  unlerstand  what  all  this  meant; 
but  he  confessed  he  had  been  unable  to  satisfy 
himself  that  he  understood  them  fully. 

Mr.  VAN  SCHOONHOVEN  labored  under 
the  same  difficulty.  But  if  this  5th  section 
meant  any  thing,  it  meant  that  the  legislature 
by  a  vote  of  a  majority  of  a  quorum,  might 
give  to  a  corporation  the  right  to  bridge  a  navi- 
gable stream,  such  as  the  Hudson  here  at  Alba- 
ny. He  should  move  at  the  proper  time  to  add 
a  proviso  to  the  section,  to  the  effect  that  every 
bill  authoiizing  a  corporation  to  take  private 
properly  for  public  use,  or  preventing  the  free 
navigation  of  the  waters  of  this  state,  shall  re- 
quire a  vote  of  two-thirds  of  all  the  members 
elected  to  both  branches  to  pass  it. 

Mr.  BERGEN  moved  the  previous  question, 
and  there  was  a  second,  &c. 

The  amendment  of  Mr.  Loomis  was  nega- 
tived, ayes  36,  noes  51.  was 

The  substitute  proposed  by  Mr.  Jordan 
rejected,  ayes  33,  noes  54. 

The  original  section  was  also  lost,  as  follows: 

AYE'*— Messrs.  Allen,  Bergen,  Brundage,  R  Camp- 
bell, Conely,  lUna,  Danforth,  Greene.  Hart,  Hotchkiss, 
Hunter  A.  Huntington  Hyde,  Jones,  Ke.  nan,  Kingsley, 
Loomis,  McXitt,  Maxwell,  Morris,  Xellis,  Pre-ident, 
Kussell,  Sanford,  >ears,  Sheldon,  Shcpard,  Stephens, 
Tafti  Townsend,  futhill,  Ward,  Wood,l'awger,Voung5 
—35 

NOES- Messrs.  Angel,  Archer,  Ayrault,F  F  Backus, 
Bascom,  Brayton,  Burr,  Cambreleng,  Candee,  t  ham- 
berl  in,  Clark,  «  ook,  Cornell,  Crooker,  I 'odd,  Duboie, 
Flanders,  Gebbard,  G  aham,  Ha  «  ley,  Jordan,  Kirk- 
land,  Mann,  tVcNeil,  Marvin,  Miller,  Murphy,  Nicho- 
las, U'Conor,  Parish,  Patterson,  tenniman,  Perkins", 
Khoades,  bichmond,  hiker,  St.  John,  Shaw,  W  H 
Spencer,  Stetson,  Stow,  strong,  Swaekhamer,  T^gg»m, 
Talimadge,  J  '.  Taylor,  Vache,  Van  Schoonhoven, 
Waterbury,  White,  A.  Wright,  W.  B.  Wright,  Young- 
53. 

Mr.  MARVIN  now  moved  a  reconsideration 
of  the  1st  section,  with  a  view  of  moving  a 
substitute  for  it— being  the  substitute  he  sent  up 
yesterday. 

Mr.  PERKINS  said  he  voted  for  the  first  sec- 
tion, under  the  expectation  that  we  should  be 
able  so  to  arrange  the  5th,  as  to  leave  the  door 
open  for  the  legislature  to  pass  special  acts  con- 
ferring special  privileges  in  particular  cases.— 


But  this  was  found  to  be  impracticable.  He 
trusted  we  should  now  reconcile  the  1st  s-ection, 
and  adopt  some  substitute  like  that  of  Mr.  Mar- 
vin. 

Mr  NICHOLAS  said,  during  the  protracted 
discussion  of  this  question  he  had  not  been  able 
to  discover  any  necessity  for  compelling  the 
legislature  to  pass  general  laws  of  incorpora- 
tion. The  principle  reasons  assigned  for  this  re- 
quirement were  that  the  legislature  had,  in  for- 
mer jears,  been  misled  by  improper  combina- 
tions, and  induced  by  corrupt  means  to  grant 
bank  charters  ;  and  secondly,  that  the  time  of 
the  legislature  was  too  much  occupied  with 
applications  to  create  or  amend  individual  char- 
ters. It  could  not  be  denied  that  a  long  lime  since, 
the  prospect  of  gain  and  hope  of  reward  influ- 
enced legislators  in  favor  of  bank  charters, 
which  should  not  have  been  created,  and  the 
people  became  indignant  at  this  official  profli- 
gacy. Public  opinion  soon  applied  the  correc- 
tive. A  strict  scrutiny  was  kept  on  all  such 
applications,  and  at  length  the  legislature  fram- 
ed a  general  banking  law.  This  law  was  de- 
fective, but  its  defects  would  be  removed  j  it 
might  and  would  be  perfected  and  adapted  to 
the  wants  of  the  country.  The  legislature  had 
for  several  years  ceased  to  incorporate  indivi- 
dual banks,  and  no  gentleman  here  doubted  the 
permanent  arid  exclusive  operation  of  a  general 
banking  law  in  this  state,  without  any  consti- 
tutional provision  requiring  it.  As  to  the  other 
reason  referred  to,  a  saving  of  the  time  of  the 
legislature,  the  limit  which  had  already  been 
fixed  to  the  legislative  session  would  compel  tne 
legislature  to  enact  general  laws  when  practica- 
ble, and  when  they  would  subserve  the  conve- 
nience and  interest  of  the  people,  as  well  as 
special  legislation.  This  change  in  the  business 
of  the  legislature  would  be  unavoidable,  when 
iti*  session  after  next  winter,  was  restricted  to 
100  days,  and  a  system  of  general  laws  for  creat- 
ing corporations  and  associations,  would  be 
adopted  wherever  it  could  be  usefully  and  safe- 
ly applied.  Where  then  was  the  necessity  for 
any  action  here  on  this  question  ?  It  was  a  fit 
subject  for  legislation,  and  should  be  left  with 
the  legislature. 

The  section  was  reconsidered. 

Mr.  MURPHY  then  moved  to  strike  out  the 
clause  forbidding  the  granting  of  exclusive  priv- 
ileges to  corporations. 

Mr.  MARVIN  thought  the  entire  section  ought 
to  be  struck  out.  The  section  as  it  stood,  or  as 
amended,  destroys  the  prwer  of  the  legislature 
to  create  corporations,  and  obliged  us  to  go  on 
and  make  a  constitution  of  enumerated  powers. 
He  suggested  that  his  substitute  would  meet  the 
whole  difiiculty.    It  was  this  :— 

§  1.  The  legislature  shall  pass  general  laws  author 
izing  persons  to  be  eieeted  into  a  body  corporate  lor 
banking,  manufacturing,  religious  and  other  purposes 
as  the  legislature  may  deem  snfe  and  praciicable,  and 
under  such  restrictions  and  conditions,  and  >»  it'»  such 
powers  and  limitations  as  shall  be  provided  in  such 
laws;  but  no  law  shall  embrace  more  inuu  oue  species 
or  class  of  corporations, 

Mr.  MURPHY  thought  the  gentleman  misap- 
prehended the  section  as  it  would  read  with 
these  words  struck  out.  It  was  one  thing  to 
create  a  corporation  and  another  to  grant  to  it 
special  powers.     The  object  was  to  prevent 
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special  acts  of  incorporation,  and  to  authorize 
persons  to  become  corporations  under  general 
laws.  He  would  not  have  the  legislature  grant 
special  charters  j  but  he  would  have  the  legisla- 
ture empowered  to  grant  powers  to  corporations 
already  created — and  his  amendment  would  not 
make  it  necessary  to  enumerate  what  powers  the 
legislature  might  confer. 

Mr.  CAMBRELENG  remarked  that  simphc- 
ity  and  directness  should  characterize  every 
provision  in  a  constitution  That  was  the  great 
desideratum — and  it  appeared  to  him  the  whole 
object  of  this  article  might  be  attained  by  four 
or  five  lines.  He  had  drawn  up  a  section  which 
he  would  read  as  embodying  all  that  it  was  ne- 
cessary to  insert.    It  read  as  follows  : — 

§  l  The  leg'sla  ure  shall  have  no  power  to  f  ass  anf 
law  graining  special  charters  to  any  corporation  or 
ioint  stock  ass  ciation,  except  corpoi*tions  exclusive- 
ly municipal ;  but  such  c  rporations  or  associations 
may  be  formed  under  general  laws 

Mr.  LOOMIS  remarked  that  this  matter  had 
assumed  rather  a  singular  aspect,  and  he  was  at 


a  loss  what  course  to  take.  One  thin*  he  was 
sure  of,  and  that  was  that  he  was  placed  on  the 
defensive.  In  a  very  full  house,  and  after  am- 
ple discussion,  we  had  adopted  the  1st  section, 
struck  out  the  second,  adopted  the  third  and 
fourth  sections,  and  brought  up  on  the  fiftl: — a 
section  which  was  necessary  to  carry  out  the  1st 
— and  finally,  with  a  bare  quorum  present,  had 
struck  it  out.  He  was  unwilling  to  see  the  Con- 
vention turn  right  about,  and  in  an  hour  undo 
all  it  had  been  a  week  in  doing.  He  should  have 
preferred  to  have  reconsidered  the  5th  section, 
where  all  the  difficulty  was — and  he  still  thought 
we  could  get  over  the  difficulty  in  that.  But  in 
order  that  the  whole  subject  might  be  reviewed 
in  a  fuller  house,  he  moved  that  the  report  lie 
on  the  table. 

This  was  agreed  to,  aves  49,  noes  34. 

Mr.  CAMBRELENG"  moved  that  the  com- 
mitlee  now  take  up  the  article  on  banking. 

Mr.  STRONG  moved  an  adjournment,  and  the 
Convention 

Adj.  to  &|  o'clock  on  Monday  morning. 


MONDAY,  SEPTEMBER  28. 


Prayer  by  the  Rev.  Mr.  Benedict. 

The  PRESIDENT  presented  a  communication 
from  the  Chancellor  in  relation  to  a  resolution 
passed  a  few  days  a»o,  which  was  interpreted 
as  an  implied  censure  on  the  register,  assistant 
register  and  several  clerks,  for  not  making  re- 
turns in  answer  to  an  enquiry  sometime  since 
transmitted  to  them.  The  Chancellor  made  a 
statement  of  the  labor  to  be  performed,  and  ex- 
culpated  the  officers  alluded  to.  An  accompa- 
nying letter  was  also  read  from  Mr.  Emmett, 
assistant  register. 

They  were  ordered  to  be  printed. 

FOR  vi  AT  ION  OF  NEW  COUNTIES 

Mr.  BRUNDAGE  offered  the  following  pro- 
vision,  and  moved  its  reference  to  the  select 
committee  to  revise  and  arrange  the  new  arti- 
cles of  the  constitution,  with  instructions  to  in- 
sert it  in  the  constitution  : 

In  case  of  the  formation  of  a  new  county  from  dif- 
ferent senate  districts,  tne  legislature  may  at  any  time 
reorganize  the  judicial  eenat-  rial  or  assembly  dis- 
tricts which  may  be  affected  by  the  formation  of  such 
county 

Mr.  ST.  JOHN  moved  to  lay  the  resolution  on 
the  table.     Carried,  47  to  23. 

ORDER  OF  BUSINESS. 

Mr.  W.  B.  WRIGHT  offered  a  resolution  to 
discharge  the  committee  of  the  whole  from  the 
following  reports,  and  that  they  be  considered 
in  the  order  in  which  they  are  placed,  after  dis- 
posing of  the  report  now  under  consideration  : 

The  appointment  or  election  of  all  officers  whose 
functions  are  ioca!,  and  their  tenure  of  office,  powers, 
duties  and  compwn*Ht  ion. 

The  elfc'ive  franchise,  and  the  qualification;  to  vote 
and  to  hold  office. 

In  relation  to  municipal  corporations,  their  powers 
o.r  taxation,  &c. 

Mr.  CAMBRELENG  asked  the  gentleman  to 
modify  his  resolution  so  as  not  to  conflict  with 
the  report  on  currency  and  banking,  which  stood 
next. 


Mr.  W.  B.  WRIGHT  said  the  Convention 
had  but  six  working-days  left,  and  they  should 
nol  be  excused  by  their  constituents  if  they  left 
matters  of  principle  to  determine  matters  of  ex- 
pediency only.  Should  not  the  great  question, 
"  who  shall  be  the  consti'uent  body,"  be  dec  d- 
ed,  while  they  have  yet  time  to  do  it?  It  was  a 
question  of  great  importance  and  should  have 
an  early  consideration. 

Mr.  ALLEN  desired  to  add  to  the  list  the  re- 
port of  committee  No  14,  on  municipal  corpo- 
rations which  was  as  important  as  those  which 
had  been  designated. 

Mr.  JORDAN  suggested  that  the  report  on 
cities  and  villages,  and  then  that  on  the  elective 
franchise  should  take  precedence  of  the  subjects 
suggested. 

Mr.  ALLEN  accepted  Mr.  Jordan's  amend- 
ment. 

Mr.  PATTERSON  said  that  when  we  had 
disposed  of  the  two  reports  of  Messrs.  Loomis 
and  Cambreleng,  we  should  have  done  as  much 
as  could  be  expected,  in  the  line  of  incorpora- 
tions. The  subject  of  rights  and  privileges  was 
entitled  to  attention,  and  many  of  the  other  mat- 
ters could  be  disposed  of  by  the  legislature.  He 
thought  the  Convention  should  give  preference 
to  such  matters  as  could  not  as  well  be  left  to 
the  legislature. 

Mr.  RUSSELL  moved  the  previous  question 
and  there  was  a  second,  &c.  The  amendment, 
and  the  resolution  as  amended,  were  adopted. 

CONSOLIDATION  OF  REPORTS. 

Mr.  SWACKHAMER  moved  that  the  several 
reports  on  corporations,  banking,  and  municipal 
corporations,  be  referred  to  a  select  committee 
of  seven  to  consolidate  them  into  one  article. 

Mr.  CAMBRELENG  hoped  it  would  not  be 
agreed  to.     The  committee  had  given  a  careful 
attention  to  the  subject  of  the  currency  and 
banks,  and  he  had  since  revised  the  committee's, 
48 
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report,  and  he  believed  no  seiect  committee 
Would  be  nble  10  get  it  into  a  better  shape. 

Mr.  SWACKHAMER  said  a  sense  of  duty 
had  compelled  him  to  offer  his  resolution.  It 
was  impossible  for  this  Convention  to  go  through 
thoee  reports  section  by  section,  and  the  plan  he 
had  suggested  would  be  the  only  way  of  dispos- 
ing of the»e  matters  during  the  present  session. 

Mr.  CAMBRELENG  said  he  was  assured 
they  could  get  through  his  report  by  2  o'clock. 
He  theielore  hoped  the  resolution  would  belaid 
on  the  table. 

He  made  that  motion  and  it  was  carried. 

Mr.  TALL  MADGE  asked  that  committee 
number  Eleven  be  discharged  from  the  further 
consideration  of  a  petition  on  the  rights  of  the 
clersry,  &c,  and  that  it  be  referred  to  the  com- 
mittee of  the  whole  having  in  charge  the  report 
on  rights  and  privileges.     Agreed  to. 

Mr.  WHITE,  on  leave,  presented  the  memo- 
rial of  Wm.  Jay,  respecting  an  assessment.  It 
was  referred  to  the  committee  of  the  whole  on 
that  subject. 

Mr.  MURPHY  said  he  was  accidentally  ab- 
sent when  the  resolution  throwing  the  report  of 
committee  number  Fourteen  to  the  heel  of  the 
session,  was  passe  J,  an  J  therefore  he  gave  no- 
tice of  a  motion  to  reconsider. 

Mr.  SHEPARD  moved  that  Mr.  Chatfield 
be  discharged  from  further  service  on  the  select 
committee  to  revise  the  articles  of  the  constitu- 
tion, on  account  of  his  health.    Agreed  to. 

Mr.  LOO  MIS  also  asked  to  be  excused  on  the 
same  ground.     Agreed  to. 

Messrs.  POWERS  and  RUSSELL  were  ap- 
pointed  to  fill  the  vacancies. 

Mr.  STOW  asked  and  obtained  permission  to 
have  the  following  sections  printed,  which  he 
intended  to  offer  as  amendments  of  the  report 
of  committee  number  Four: — 

$  — .  An  elector  owning  a  freehold,  or  having  an  un- 
expired term  of  not  less  than  twenty-one  years  in  a 
leaseuoli,  (how  existing)  may,  by  an  instrument  exe- 
cuted by  i.im  declare  that  he  intends  to  exempt  from 
iacumbrames,  fur  debt,  the  property  described  in  such 
instrument— the  value  of  such  properly  shall  not  be 
less  than  one  thousand  dollars. 

$— .  The  value  of  the  property  mentioned  in  the 
list  se  lion  shall  be  ascertained  by  the  asses-ors 
of  the  town  «  r  wafd  in  which  it  shall  be  situated  ; 
who  shall  make  a  certitieite  of  their  appr  i»al. — 
SUch  instrument  and  such  certificate  shall  i>e  ac- 
know  edged,  or  proved  in  the  manner  entitling  a 
d*»ed  to  be  record  d,  and  shall  be  recorded  in  the  clerk's 
office  o  the  county  in  which  the  prope  ty  is  situated; 
and  notice  of  su<  h  record  shall  be  published  in  such 
manner,  and  'or  such  time  as  shall  be  prescr  bed  by 
law,  after  such  record;  and  notice  theie>f  shall  have 
bt-en  duly  published,  sut  h  property  shall  not  be  unin- 
cumbered by,  i  r  for,  any  dpbt  created  or  contracted  by 
such  elector  This  privilege  shall  not  enable  an  elec- 
tor »o  hold  more  th-n  one  piece  of  property  thus  ex- 
empt at  the  same  time;  and  such  exemption  shall 
cease  whenever  he  shall  cease  to  be  a  resident  of  this 
state, 

CURRENCY  AND  BANKING. 

Mr.  CAMBRELENG  moved  that  the  Con- 
vention  proceed  to  the  report  of  committee  num- 
ber Sixteen.    Agreed  to. 

Mr.  C.  then  sen';  up  the  following  substitute 
for  that  report,  which  was  read: — 

$  1.  The  legislature  shall  have  no  power  to  pass  any 
afct  granting  speeial  charters  f  r  ba  king  purposes,  but 
associations  may  be  formed  for  such  purposes,  under 
general  laws. 

6  a.  The  legislature  shall  have  no  power  to  pass  any 
law  sattcOoaing  in  any  manaer,  direct  or  indirect,  the 


i  suspension  of  specie  payments,  by  any  person,  assoeia* 
tion  or  incorporation  issuing  bank  notes  of  any  de- 
scription 

§  3  Ths  legislature  shall  rrovidp  by  law  for  the  re- 
gistry of  all  bit  s  or  note*,  ismed  or  put  in  circula- 
tion as  money,  and  shall  require  for  the  redemption  of 
the  same  in  specie,  ample  security  by  pledges  of  pro- 
perty. 

§  4.  The  stockholders  in  every  corporation  and  j  int 
stock  association  for  banking  purposes,  issui-  g  hank 
notes  or  any  kind  o'  paper  credits  to  circulate  as  mo- 
ney, after  the  first  day  of  Janu  iry,  19y>  shall  be  indi- 
vidually responsib  e  to  the  amount  of  their  resp<  ctive 
share  or  shares  of  stock  in  any  such  corporation  or 
association,  for  all  its  debts  and  liabilities  of  every 
kin  I  contracted  after  the  said  first  d  >y  ot  January,  lH6f) 

§  5  The  legislature  shall  limit  the  aggregate  -mount 
of  bank  notes  to  be  issue  J  by  all  the  hank*  and  joint 
stock  associations  in  this  state,  now  existing,  or  which 
may  be  hereafter  established, 

$  6  All  incorporated  complies  and  associa'ions  ex- 
ercising banking  powers,  shall  be  subject  to  vi-itation 
and  examination  ai  'he  instance  of  t.hei«  shareholders, 
or  of  their  cred  tors,  under  regulations;  o  >e  estub 
lished  by  the  legislature;  *nd  in  case  of  V  e  fai  ure  of 
any  such  incorporation  or  association  u>  discharge  its 
debts  or  liabilities,  or  ot  any  of  its  members  to  dis- 
charge the  dents  for  which  lb/  y  may  be  pergonal  y  lia- 
ble a"<  members  of  such  inco  poration  or  association, 
prcisi  n  shall  be  made  for  the  ..speedy  a- d  equitable 
settlement  of  the  affairs  of  such  fncorpora  ion  or  asso- 
ciation and  for  dissolving  the  s>ame. 

Mr.  AYRAULT  objected  to  this  as  entirely- 
new  matter,  which  should  not  be  acted  upon 
until  printed.  These  changes  were  very  impor- 
tant, and  should  be  carefully  considered. 

M«\  CAMBRELENG  desired  to  explain  the 
provisions  He  thought  he  could  show  that  they 
might  be  easily  understood. 

Mr.  AYRAULT  again  urged  that  the  docu- 
ment should  be  first  printed  ;  but  if  the  gentle- 
man desired  to  explain,  he  would  interpose  no 
further  objection. 

Mr.  CAMBRELENG  said,  before  proceeding 
to  the  consideration  of  the  amendments  propo- 
sed, it  is  perhaps  proper,  that  I  should  ask  the 
indulgence  of  the  Convention  to  submit  some 
general  remarks  on  the  subject  of  banking,  and 
especially  that  branch  of  it  relating  to  the  cur- 
rency. The  question  of  currency — the  question 
by  what  standard  the  contracts,  property  and 
labor  of  a  state  shall  be  measured — is  one  of 
the  most  important  that  can  be  presented  to  the 
attention  of  this  Convention— involving,  as  it 
does,  the  interests  and  welfare  of  every  class  of 
the  community.  Pa>t  legislation  has  rendered  it 
an  embarrassing  question.  We  have,  through 
the  agency  of  monied  corporations,  attempted, 
for  more  than  half  a  century,  to  substitute  our 
own  measure  of  value,  for  one  recognized  in  all 
civilized  countries  and  ;n  every  age  of  the  world, 
as  a  universal  standard.  The  experiment  is  not 
new.  Governments,  ancient  as  well  as  mo  lern, 
have,  through  state  necessity  or  the  profligacy 
of  monarchs,  waged  frequent  wars  against  the 
currency  established  by  the  common  consent  of 
nations  ;  but  wherever  they  have  occurred  they 
have  uniformly  producer!  bankruptcy,  poverty 
and  crime.  Whatever  form  these  wars  have  as- 
sumed, whether  by  debasing  the  coin,  issuing 
government  bills  of  credit,  or  bank  bills  of  cred- 
it under  government  authority,  the  effect  has 
ever  been  to  excite  alarm,  paralyze  industry  and 
suspend  the  employments  of  labor.  Whether 
the  depreciation  is  in  either  form,  the  effect  on 
the  community  is  essentially  the  same,  varying 
only  according  to  the  extent  of  the  abuse.    The 
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tyrants  of  antiquity  began  this  war  by  debasing 
the  coin — the  monarchs  of  China  and  Persia  re- 
newed ii  in  the  13th  century  in  the  form  of  bills 
of  credit  ;  and  in  both  forms  most  European 
nations,  from  time  to  time,  continued  it.  But 
Englan  I,  of  ail  countrits  has  suffered  most  from 
an  abuse  of  currency,  in  various  forms.  For 
two  centuries  her  Edwards  and  Henrys  debased 
the  coin  ;  and  for  generations  these  acts  of  tyr- 
anny  were  followed,  to  use  the  language  of  the 
historian,  "  by  galling  oppression,  sanguinary 
executions  and  a  rigiit  sore  famine." 

It  was  reserved,  however,  for  our  more  en- 
lightened  aye  lo  discover  a  new  mode  of  war- 
fare against  the  currency  of  the  world,  by  bank 
bills  of  credit,  circulating  as  money  under  gov- 
eminent  authority.  England  is  entitled  to  the 
ere  Jit  of  this  discovety.  It  sprung  out  of  state 
necessity  in  1694,  when  the  Bank  of  England 
was  founded  on  a  government  loan.  Originally 
its  notes  were  of  large  denomination  and  not 
designeJ  to  circulate  as  com  ;  but  even  then  it 
suspended  spec.e  payments  in  two  years — in 
1745  it  was  driven  to  the  necessity  of  paying  in 
Sixpences,  and  in  1780  it  was  near  suspending 
again.  The  crisis  however,  of  this  new  sys- 
tem of  paper  money  occurred  in  1797,  when, 
although  the  bank  issued  no  note  unler  live 
pounds  sterling,  it  suspended  specie  payments 
and  continued  to  do  so  for  more  than  a  genera- 
tion. From  that  moment  confidence  was  des- 
troyed and  the  spell  broken.  The  bank  finally 
resumed  in  1821,  but  in  four  years,  during  the 
panic  of  1323 — *6  it  applied  to  ministers  for  an 
order  to  suspend,  which  was  re'fused.  In  1839 
came  the  last  trial  of  this  currency,  when  the 
Bank  of  England  was  saved  from  suspension 
by  the  Bank  of  France,  through  whose  agency 
a  loan  of  two  millions  and  a  half  sterling  was 
negotiated. 

ISatisfie  J  by  an  experiment  of  just  a  century 
and  a  half,  Irom  lb'^4  to  1344,  that  the  more  a 
paper  currency  was  enlarged  the  weaker  aiad 
more  dangerous  it  became,  and  that  England 
with  her  immense  capital  and  resources,  must 
in  every  revulsion  rely  on  France  and  her  im- 
mutable currency. — Ministers  in  the  latter  year 
surrendered  the  question  and  commenced  a  ret- 
rograde movement.  By  the  acts  of  1844,  the 
currency  and  business  departments  of  the  bank 
of  England  were  separated  ;  its  issues  limited 
to  the  amount  of  its  government  securities,  coin 
and  bullion  j  and  the  banks  of  England  and 
Wales  prohibited  from  issuing  notes  beyond  the 
average  amount  in  circulation  within  a  given 
time — being  iao  millions  three  hundred  thou- 
sand poun  is  less  than  their  circulation  in  1838. 
No  new  bank  of  issue  is  to  be  authorized,  and 
banks  ceasing  to  issue  notes  are  prohibited  from 
doing  so  again.  The  bank  of  England  may 
compounl  with  banks  of  i^iue  to  withdraw 
their  ciiculation,  an.l  may  issue  their  own  notes 
for  two-thirds  the  amount  jo  withdrawn,  paying 
the  government  the  net  profit  on  all  issues  on 
securities  beyond  fourteen  millions — deducting 
the  amount  paid  t-j  bankers  for  withdrawing 
the.r  is?ues.  In  1345  tne  circulation  of  Scotland 
and  Ireland  was  in  like  manner  limited.  The 
design  of  Ministers  appears  to  be  to  concentrate 
in  the  bank  of  Englan  l  i*ie  whole  authority  to 
isstit  notes  ia  England  and  Wales,  and,  still 


further,  to  reduce  the   aggregate  circulation. 
Such  is  the  result  of  this  protracted  and  severe 
contest  in  England   between   paper   and   coin. 
After  a  struggle  of  a  century  and  a  half — after 
enacting  statutes  relating  to  the  bank  of  England, 
the  mere  titles  of  which  fill  more  than  two  hun- 
dred   pages   oi    the   index  to   the  Statutes  at 
large — alter   commencing   with  a  debt  of  little 
more  than  a  million  and  ending  with  one  hope- 
lessly irredeemable— alter  a  succession  of  revul- 
sions and  panics  from  generation  to   generation, 
filling  a  country,  overflowing  with  wealth,  with 
bankruptcy,  poverty   and  crime,   and   reducing 
the  peasantry  to  a  condition  more  wretched  than 
exists  in  any  civilized  land-alter  all  these  appall- 
ing results,  ministers  at  last  discovered,  that  an 
unrestricted  issue  of  paper  money  is  wholly  im- 
practicable and  that  commercial  credit,  though 
sustained  by  government,  can  never  permanent- 
ly contend  wiih  the  universal  coin  of  the  world. 
What  is  the  history  of  our  experiment  lo  sub- 
stitute paper  for  coin  ?    We  had  much   reason 
to  be  cautious  at  the  outset.    No  people  had 
suffered   more  than  ours  during  the  revolution, 
from  an  issue  of  three  hundred  millions  of  bills 
of  credit,  and  every   precaution   was   taken   in 
1787,  by  the  strongest  constitutional  guards  to 
protect  this  country  from  the  ruinous   effects  of 
a  paper  currency  in   any   form.     In   the  strong 
language  of  Oliver  Ellsworth,  it  was  **  a  favor- 
able moment  to  shut  and  bar   the  door   against 
paper    money."    The   slates   were    prohibited 
irom  "  coining  money,  emitting   bills   ol  credit 
or  making  anything  but  gold  or   silver  a  lawful 
tender  in  payment  of  debts,"  and   the   federal 
government  was  refused  the  power  to  emit  bills 
of  credit  or  to  grant  charters   of  incorporation. 
And  that  these  hard  money   men  might  not  be 
misunderstood,  the  first  revenue  act  of  1789  ex- 
pressly required  "  that  the  duties   and   fees  col- 
lected  by  virtue  of  this  act  shall  be  received  in 
gold   or   silver  coin  only" — thus  as  it  was  sup- 
posed, forever  "  shutting   and   barring  the  door 
against  paper  money."     The  discovery,  howev- 
er, was  soon  made,  that  it  was  lawful  to  do  by 
our  authorized  agent,  what  we   could   not  con- 
stitutionally do  ourselves,  and   all  our  govern- 
ments, state   and   federal,  established   their  in- 
corporate  agents  throughout   the   union  to  emit 
bank  bills  of  credit  without  limitation,  and  to 
expand  and  contract  the  currency  at  their  pleas- 
ure.     The  consequence  has  been  a  succession  of 
revulsions  and    panics,  producing    bankruptcy 
and  crimes.     The  mischiefs  of  this   paper  sys- 
tem were  not  perceptible  at  first,  the  amount  is- 
sued being  inconsiderable   and  our  currency  be- 
ing protected  by  European  wars  and   the  sus- 
pension by  the  bank  of  England  in  1797.     But 
even  as  early   as   1803-9,  and  long  be/ore  the 
bank  resumed  specie  payments,  this  paper  cur- 
rency exploded  in  New  England,  with  disastrous 
consequences.     During  the  war  all   the   banks, 
out  of  New  England  suspended— in  1818   there 
were    partial  suspensions — in    1819  and     1325 
general  panics— -in  1337 every  bank  in  the  union 
stopped  payment,  and   in    1S39   they  suspended 
south  and  west  of  New  York.    In  twenty-two 
years,  irom  1317  to  1839,  we  have   had  no  less 
than  eight  revulsions  or  periods  of  partial  or  to- 
tal Haguation  of  trade  and  suspension  of  labor. 
The  apprehension  of  war  for  two  years  past  has 
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suppressed  the  spirit  of  speculation  or  we  should 
now  be  in  the  midst  of  another  revulsion  j  and 
the  moment  peace  is  restored  with  Mexico,  we 
may  anticipate  a  sudden  expansion  of  credit, 
soon  to  be  followed  by  another  explosion  of  our 
paper  system.  Such  must  forever  be  the  calami- 
tous history  of  trade,  so  long  as  our  currency 
expands  and  contracts  with  the  fluctuations  of 
commercial  credit  and  government  revenue  j  and 
so  Ion?  as  its  convertibility  depends  on  the  ab- 
surd fiction,  that  one  dollar  in  specie  can  redeem 
five  or  six  dollars  in  notes  and  deposits  ! 

The  suspension  in  1837  was  the   most  mem- 
orable and  disastrous  event  which  has  occurred 
during  this  war  of  ours   upon   the  currency  of 
nations,  and  forcibly  illustrates  the  danger,  and 
indeed  the   impracticability  of  a  system  which 
connects  commercial  credit  and   public  revenue 
with  bank  notes  circulating  as  money.  Between 
1834  and  1837  our  banking  capital  had  increased 
ninety-one  millions — thedeposites  near  fifty-two 
millions,    of  which   about  forty   millions  were 
government  revenues — and   the  banks  had  in- 
creased their  issues  more  than  fifty-four  millions 
— making    an    aggregate   of  one   hundred  and 
ninety-seven  millions.     The  consequence  was  a 
sudden  increase  of  their  loans  from  three  hund- 
red and    twenty-four   millions  in    1834   to    five 
hundred    and   twenty-five    millions    in   1837 — 
making  an  expansion  of  credit  of  two  hundred 
and  one  millions.     The  imm*  diate  effect  of  this 
increase  was   a  simultaneous   and   speculative 
movement  throughout  the  union,  and  an  excess 
of  over-trading  unparalleled  in  modern  times    If 
we  measure  the  contracts  of  the  nation    by  this 
enormous  increase  of  bank  loans,  we  may  form 
some  idea  of  the   countless   millions   of  credits 
exchanged  in  1835  and  1836,  founded  upon  valu- 
ations   wholly   imaginary,   and   ending    in  the 
common   bankruptcy  of  individuals,   banks  and 
states.     Indeed  there  has  been   nothing  like  it 
since  the  South  Sea  and  Mississippi   schemes  of 
England  and  France  in  the  last  century.     In  the 
latter  we  are   told   that  the   man  who  was   one 
day  a  millionare  could  not  tne  day  after  buy  a 
breakfast  with  a  hundred  millions  of  paper  in 
his  pocket,  and  our  great  capitalist  of  1836  would 
have  starved  in    1837  had   he  depended  on  his 
contracts  for  a  hundred   lithographic  cities.     It 
is  not  the  speculator,  however,  who  suffers  most 
from  these  periods  of  commercial  delirium.     It 
is  of  little  consequence   to  those  who  are    per- 
petually revolving   with    the  wheel  of  fortune. 
Still  less  to   the   wealthy  capitalist — to  him,  on 
the  contrarv,   revulsions  are   profitable.     It  is 
the  capitalist  alone  who  revels  in  an  explosion 
of  credit.     While  the  wreks   of  bankruptcy  lie 
tcattered  around,  he,  and  he  alone,  has  money 
and  credit  enough  to  reap  the  periodical  harvest 
of  the  paper  system.    Far  otherwise  is  it  with 
the  laboring  classes.    Speculation  and  revulsion 
are   destructive   to  labor.    They   raise    prices 
without    increasing    quantities   or    the    wages 
of  labor.     While   they   give  no  additional   em- 
ployment,  they    increase    the    expense  of  liv- 
ing— the  succeeding  panic  brings  all    industry 
to**  stand, ant   leaves   the  artrzan,   mechanic 
ana  laborerwttuout  employment  and  their  fam- 
ilies  without  bread-HSuffenng  all  the  pangs  of 
famine  in  a  land  overflowing  With  every  bless. 
lag  which  can  contribute  to  the  comfort  and  [ 


happiness  of  man!  Such  is  the  harvest  which 
labor  everywhere  reaps  from  the  paper  system. 
Well  may  we  exclaim  in  the  language  of  one  of 
our  most  distinguished  men,  "  of  ail  the  con- 
trivances for  cheating  the  laboring  classes  of 
mankind,  none  has  been  more  effectual  than  that 
which  deludes  them  with  paper  money.  This 
is  the  most  effectual  of  inventions  to  fertalize 
the  rich  man's  field  by  the  sweat  of  the  poor 
man^brow.  Ordinary  tyranny,  oppression,  ex- 
cessive taxation,  these  bear  lightly  on  the  hap- 
piness of  the  mass  of  the  community,  compared 
with  fraudulent  currencies  or  the  robberies  com- 
milted  by  depreciated  paper.  Our  own  history 
has  recorded  for  our  instruction  enough,  and 
more  than  enough,  of  the  demoralizing  tendency, 
the  injustice,  and  the  intolerable  oppression  on 
the  virtuous  and  well  disposed,  of  a  degraded 
paper  currency,  authorized  by  law  or  any  way 
countenanced  by  government." 

If  our  state  governments  do  not  adopt  prompt 
measures  to  arrest  the  further  increase  of  our 
paper  currency,  the  scenes  of  1835  -  6  and  7  will 
soon  be  enacted  over  again.  Its  fluctuations  in 
a  generation  past  indicate  another  crisis.  After 
the  expansion  and  speculations  following  the 
war  and  the  revulsion  of  1819,  the  amount  of 
bank  notes  issued  was  reduced  in  1821  to  about 
forty  millions — it  rose  in  1837  to  more  than  a 
hundred  and  forty-nine  millions — being  an  in- 
crease  of  more  than  a  handred  millions.  From 
this  excessive  expansion  it  was  reduced  in  six 
years— in  1843— to  fifty  eight  millions  and  a 
half— a  sudden  reduction  of  more  than  ninety 
millions  of  dollars — and  in  the  last  three  years 
it  has  risen  again  to  more  than  a  hundred  and 
five  millions,  at  the  rate  of  a  hundred  millions 
in  six  years.  I  appeal — earnestly  appeal — to 
the  wisdom  and  patriotism  of  this  Convention. 
I  entreat  gentlemen  to  reflect  upon  the  excessive 
and  violent  expansions  and  contractions  of  our 
currency — this  rising  of  a  hundred  millions,  and 
falling  of  ninety  millions — this  sudden  increase 
again  at  the  rate  of  a  hundred  millions  in  six 
years.  What  stability  can  there  be  in  the  value 
of  property  or  contracts — what  steady  employ- 
ment can  labor  expect— when  the  artificial 
standard  by  which  property,  contracts,  and  la- 
bor are  measured  is  thus  constantly  and  vio- 
lently fluctuating — in  other  words,  when  your 
currency  is  periodically  depreciate  1  by  an  over- 
issue of  paper?  What  would  be  thought  of  a 
government  which  should  attempt  to  meet  its 
extravagant  expenditures  by  debasing  its  coin, 
or  depreciating  its  measure  of  value  ten  per 
cent  every  ten  years  ?  Both  bring  industry  to  a 
stand  and  rob  labor  of  its  employment.  The 
power  to  do  either  is  fatal  to  the  welfare  of  the 
community.  And  yet  this  monstrous  power  to 
violate  all  contracts  and  prostrate  labor,  which 
wherever  exercised  by  tyrants,  brought  upon 
them  the  just  execrations  of  mankind,  has  been 
bestoweJ  by  the  legislatures  of  republican  gov- 
ernments on  monied  corporations.  Government 
dare  not  debase  its  coin  ;  but  banks  are  invested 
with  the  sovereign  privilege  to  depreciate  the 
currency  at  their  discretion  ;  and,  as  an  encour- 
agement to  perpetuate  the  abuse,  they  are  au- 
thorized to  levy  an  annual  tax  upon  the  country 
nearly  equivalent  to  the  interest  on  two  hundred 
millions  of  circulation  and  deposits.    While  this 
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privilege  is  enjoyed — while  our  bankers  have 
the  power  to  create  money  without  limitation — 
requiring  security  for  the  circulation  to  protect 
the  bill  holder  is  a  mere  mo.kery  ;  for  we  must 
aiitcipate  a  successionn  of  expansions  and  con- 
tractions of  'he  currency,  at  the  rat-j  of  a  hun- 
dred millions  and  upwards  every  six  years, 
overthrowing  all  credits  and  prostrating  every 
branch  of  industry. 

Such  a  system  of  bonking  and  currency  was 
never  contemplated  by  the  bankers  and  legisla- 
tors of  this  state  at  the  outset  of  our  government 
— they  had  then  nothing  to  do  with  each  other, 
anl  fortunate  indeed  would  it  have  been  for 
both,  and  still  more  for  the  community,  had  the 
seperation  continued  to  this  day.  The  first  bank 
in  this  state,  the  old  bank  of  New  York,  was  a 
voluntary  association  formed  in  1784  ;  it  remain- 
ed  such,  unaided  and  unrestricted  by  govern- 
ment, for  seven  years — until  1791 — when  the 
same  hand  which  drew  the  charter  of  our  tirst 
national  bank  framed  the  act  to  incorporate  the 
Bank  of  New  York.  The  I'ramer  seemed  to  be 
aware  that  notes  payable  to  bearer  and  circula- 
ting as  money  were  bills  of  credit,  and  they  were 
therefore  made  "  assignable  by  endorsement," 
and  not  redeemable  in  state  bills  of  credit.  The 
state  became  a  shareholder.  This  was  the  first 
anit  most  unfortunate  connexion  of  our  govern- 
ment with  the  trade  of  banking.  In  1804  the 
War  commenced  between  free*  banking  and  pri- 
vileged corporations.  1'rior  to  that  the  Manhat- 
tan Company,  though  chartered  for  another  pur- 
pose, had  assumed  banking  powers.  An  asso- 
ciation had  been  formed  in  New  York,  called 
the  Merchants'  Bank,  and  had  been  some  time 
in  operation,  and  another  in  Albany  called  the 
Mercantile  Company.  The  influential  stock- 
holders in  the  Manhattan  Company  petitioned 
the  legislature  not  to  grant  charters  to  these 
companies  ;  but  to  prohibit  all  voluntary  asso- 
ciations from  engaging  in  the  business  of  bank- 
ing. The  legislature,  accordingly,  in  1804, 
passed  that  celebrated  and  extraordinary  law, 
called  ihe  restraining  act,  prohibiting,  under  se- 
vere penalties  all  associations  or  individuals, 
not  only  from  issuing  notes,  but  from  "  receiv- 
ing deposits,  making  discounts,  or  transacting 
any  other  business,  which  incorporated  banks 
may  or  do  transact."  No  person  was  permitted 
to  subscribe  to  any  such  association.  While 
this  despotic  measure  was  unJer  consideration 
in  the  senate,  a  proviso  was  added  that  it  shall 
not  affect  the  Merchants'  Bank,  upon  condition 
that  the  stockholders  should  be  "  personally  lia- 
ble as  in  the  case  of  ordinary  partnerships,"  but 
even  this  was  afterwards  lost.  Another  re- 
straining act  still  stronger  was  passed  in  1818. 
These  abominable  re?traints  on  banking  conti- 
nued for  thirty-three  years,  and  were  not  re- 
pealed until  1837.  Such  was  the  origin  of  our 
banking  sy>tem — the  miserable  abortion  of  le- 
gislative despotism  anl  privileged  monopoly.— 
Had  goverumeut  never  meddled  with  the  ques- 
tion— had  banking  been  left  as  free  here  as  it 
has  been  in  Scotland  for  more  than  a  hundred 
years,,  it  would  have  grown  up  under  voluntary 
associations,  more  profitable  to  them  and  infi- 
nitely more  useful  to  the  community.  Compe* 
tition  woull  have  compelled  them  to  allow  in- 
Urest  on  deposits,  uniting,  as  the  Scotch  banks 


do,  the  business  of  trust  companies  for  capital- 
ists— savings  banks  for  the  poorer  and  laboring 
classes,  and  banks  of  discount  for  the  merchant, 
trader  and  manufacturer.  Ours  might  have 
had  in  time,  as  theirs  have,  thirty  millions  ster- 
ling in  deposits,  more  than  half  of  which  is  irt 
sums  of  ten  to  two  hundred  pounls — the  savings 
of  the  poorer  and  laboring  classes.  Such  is  the 
admirable  result  of  banking  where  it  is  fiee 
from  every  legislative  contrivance  and  ind2- 
pendent  of  all  government  control.  When  this 
useful  branch  of  trade  acts  as  the  voluntary 
agent  of  the  community,  it  cultivates  frugality, 
makes  the  savings  increase  the  employments  of 
labor,  draws  together  the  earnings  and  dormant 
capitals  of  every  class,  distributes  them  to  every 
branch  of  industry,  and  gives  acceleiated  velo- 
city  to  the  annual  accumulations  of  national 
wealth. 

Free  banking  is  one  thing — free  trade  in  th» 
manufacture  of  paper  money  is  a  very  different 
affair.  I  have  always  been,  and  I  trust  I  shall 
continue  to  be,  the  advocate  of  free  trade  and 
the  natural  rights  of  man  ;  but  I  have  never  ad- 
vocated  the  natural  right  of  monied  corpora- 
tions, or  of  bankers,  to  circulate  their  own  cre- 
dit as  a  substitute  for  coin,  in  violation  of  rhe 
federal  constitution  and  of  the  law  of  the  world. 
Free  trade  in  the  issue  of  paper  money  has  ne- 
ver succeeded  anywhere,  and  will  inevitably  fail 
here,  notwithstanding  the  opinion  of  some  in- 
telligent men  that  competition  would  correct  any 
evils  resulting  from  such  issues.  The  more  free 
the  manufacture  of  paper,  the  more  it  is  enlarg- 
ed, anl  as  the  amount  increases,  revulsions  be- 
come more  frequent  anl  violent.  The  only  ef- 
fect of  competition  is  to  encourage  over-issues 
and  to  wind  up  this  excess  of  credit  by  the  pe- 
riodical sacrifice  of  trade  and  labor.  Neither 
banks  nor  bankers  can  anywhere  be  trusted  with 
the  power  to  create  money  without  abusing  it, 
and  inflicting  serious  injury  on  the  community. 
Tlie  example  of  Scotland  cannot  be  relied  upon. 
There  is  no  resemblance  between  that  currency 
and  ours.  Their  circulation  never  passes  be- 
yond the  Tweed  j  they  have  no  note  under  a 
pound  sterling,  their  issues  are  in  a  constant  and 
quick  process  of  redemption,  less  liable  to  ex- 
cess, and  act  more  as  a  medium  of  transfer  than 
as  a  loan  of  credit.  But  the  currency  of  Scot- 
land, like  that  of  England,  depends  on  govern* 
ment  securities,  and  is  liable  to  the  same  sus- 
pension of  specie  payments.  It  is  sustained  by 
exchequer  bills  and  drafts  on  London,  whi'e  the 
coin  of  the  continent  sustains  that  of  England 
and  the  whole  paper  fabric  of  Great  Britain.— 
Had  the  banks  of  Scotland  been  transferred  to 
the  borders  of  the  British  channel,  they  would 
have  been  among  the  first  to  suspend  ,*  for  this 
currency  can  nowhere  stand  in  conflict  with  coin 
amidst  all  the  fluctuations  of  the  foreign  trade. 
After  a  long  trial,  the  experiment  has  failed  in 
Great  Britain  anl  Ireland,  an  J  ours  has  had  no 
belter  success  ;  for  we  have  had  repeated  sus- 
pensions in  one  generation.  We  may  go  on  with 
ours,  we  may  prostrate  trade  and  labor  every 
ten  y*ars  by  an  excessive  issue  of  paper  money; 
but  after  a  series  of  revulsions  and  panicSj  and 
a  vast  increase  of  pauperism,  we  shall  be  com- 
pelled eventually  to  abandon  our  war  against 
ihe  currency  of  the  world,  and  limit  the  issues 
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of  paper  money  as  they  have  done  in  England, 
Wales,  Scotland  and  Ireland.  This  auxiliary 
medium  of  circulation  can  be  perpetuated  in  no 
country,  without  limitation — (he  only  measure 
which  can  effectually  prevent  over-issues  and 
moderate  the  evils  of  periodical  over- trading. 

The  first  amendment  proposed  is  to  substitute 
general  for  special  laws,  leaving  bankers  at  lib- 
erty to  form  associations  without  applying  to 
the  legislature.  When  these  general  laws  are 
applieJ  to  other  branches  of  trade,  the  power 
should  be  exercised  with  great  caution  ;  for  if 
there  is  no  limitation,  all  ordinary  partnerships 
may  come  in  under  general  laws,  trade  would 
M>op  become  a  lottery,  and  under  a  limited  res- 
ponsibility* the  bankrupt  partners  might  be 
richer  than  their  creditors.  General  laws  should 
be  limited  to  such  purposes  only,  as  cannot  well 
be  accomplished  without  an  association  of  capi- 
tal and  such  as  special  charters  would  have  been 
granted  to  effect.  Further  the  legislature  should 
never  interfere  with  trade.  But  for  our  unwise 
legislation,  which  has  cultivated  the  growth 
of  government  corporations,  there  would  be 
no  necessity  for  such  laws,  special  or  general,  in 
relation  to  banking  or  any  other  branch  of  trade; 
and  the  interference  of  government  never  would 
have  been  required,  unless  the  sovereign  author- 
ity was  necessary  to  effect  the  object  of  the  cor- 
poration. Trade,  if  left  to  itself,  would  have 
found  its  own  expedients  to  accomplish  every 
other  purpose,  whether  through  the  agency  of 
ol  individual  or  associated  capital,  and  to  any 
amount,  wholly  independent  of  legislation.  The 
progress  of  reform  may  eventually  leave  trade 
without  any  such  laws,  special  or  general,  and 
entirely  free  from  all  government  regulation. 

The  second  proposition  is  to  prohibit  the  le- 
gislature  from  passing  any  act  sanctioning  the 
Suspension  of  specie  payments.  It  is  true,  that 
in  1837,  the  legislature  did  not  directly  authorize 
the  suspension  ;  but  the  measure  adopted  indi- 
rectly sanctioned  it,  and  had  the  same  practical 
effect,  not  only  as  it  regarded  contracts  between 
banks  and  individuals,  but  between  the  banks! 
and  tne  state.  At  the  time  of  their  suspension,  I 
they  held  more  than  five  millions  and  a  half  of 
the  public  money.  When  called  upon  to  pay  ! 
onlv  about  a  million  of  that  in  specie,  or  the 
premium  upon  it,  they  refused,  and  the  loss  fell 
upon  the  canal  fund  ;  and  that  too,  after  the 
state  had  expended  $275,000  for  premiums  on 
the  debt  paid  in  anticipat'on,  to  divide  the  pay- 
ments for  the  accommodation  of  the  banks  — 
That  act  not  only  indirectly  sanctioned  the  sus- 
pension of  specie  payments,  but  directly  viola- 
ted the  constitution  of  the  United  States.  The 
federal  constitution  prohibits  the  states  from 
making  anything  but  gold  or  silver  a  lawful  ten- 
der— the  suspens»on  act  made  it  a  conJition  that 
the  banks  should  receive  the  notes  of  each  other 
in  payment  of  debts,  and  thus  gave  currency  to 
irredeemable  paper,  instead  of  compelling  them 
©nly  to  receive  and  redeem  their  own  notes.  In 
every  suspension  of  specie  payments,  our  laws 
should  remain  unchanged.  Our  monied  corpo- 
rations may  trample  upon  them,  as  they  have 
done  repeatedly,  but  the  legislature  should  have 
no  power,  directly  or  inlirectly,  to  sanction  the 
suspension,  or  to  participate  in  any  manner  in 
v*4*i«Ung  the  *oatt*«t«  #f  the  comuuuauUy. 


Personal  liability  is  not  new  even  in  this 
country.  Our  first  bank  was  a  voluntary  asso- 
ciation. The  principle  has  been  introduced  into 
some  of  our  m6dern  acts  and  more  than  twenty 
of  our  individual  bankers  are  personally  liable 
without  limitation.  There  are  three  degrees  of 
liability — first  for  the  notes  issued — second  for 
an  amount  equal  to  the  stock  of  each  share-hol- 
der, as  in  the  Commercial  Bank  of  this  city,  and 

)  third,  unlimited  liability,  as  it  has  existed  lor 
more  than  a  hundred  years  in  England  and  Scot- 
land. Responsibility  for  the  circulation  only, 
would  be  of  very  little  importance,  while  secu- 
rity is  held  for  the  amount  of  notes  issued — if 
not  unlimited  it  should  certainly  extend  to  an 
amount  equal  to  the  shares  of  each  stockholder. 
This  is  indispensable  under  our  present  system, 
which  without  additional  responsibility  will 
prove  a  failure.  As  it  now  stands,  we  offer  a 
bounty  on  the  manufacture  of  paper  money, 
while  we  take  from  the  parlies  the  means  to  re- 
deem it.  We  encourage  the  deposit  of  securi- 
ties drawing  interest,  in  exchange  for  bank  notes 
to  be  loaned — thus  producing  nearly  double  in- 
terest on  the  same  capital — while  the  most  a- 
vailable  means  of  the  banker  are  locked  up  here 
beyond  his  reach — rendering  his  suspension  more 
certain  at  every  commercial  crisis.  It  would  be 
exceedingly  unwise  to  perpetuate,  by  a  eonsti- 
lional  provision,  a  system,  which  thus  encoura- 
ges the  increase  of  paper  money  and  weakens 
the  bank  at  nome,  where  alone  the  pressure  will 
be  felt.  Unlimited  personal  liability,  relinquish, 
ing  these  securities,  would  be  infinitely  prefera- 
ble to  the  present  system  ;  for  the  credit  of  the 
banks  would  then  rest  on  a  broad  and  firm  ba- 
sis and  in  pos-session  of  all  their  available  means 
they  would  be  better  prepared  to  meet  any  de- 
mand which  might  be  made  upon  thern.  If  we 
mean  the  keep  the  securities  for  the  circulation 
we  must  extend  the  liability  to  strength- 
en  the  banks  wherever  they  are  located.  The 
private  resources  of  the  partners  must  be 
brought  in  to  sustain  the  bank,  or  it  must  inevi- 
tably stop  payment.  At  present  the  large  bill 
holder,  who  can  send  his  bills  to  Albany  may 
be  protected  ;  but  it  affords  little    protection  to 

j  the  small  bill-holder  who  cannot  do  so— extend 
the  liability  and  you  protect  both  by  sustaining 
the  bank.     We  are  bound   by   other   consiilera- 

I  tions  to  strengthen  the   security   of  the    banks. 

1  We  have  made  them  the  authorized  agents  of 
the  state— we  hold  their  plates  and  their  funds 
— the  notes  are  countersigned  at,  ;nd  issued 
from,  the  comptroller's  office— they  go  forth  with 
our  endorsement  and  we  thus  «ive  these  banks 
a  factitious — nay,  a  state  credit,  which  secures 
the  confidence  of  the  community  and  they  be- 
come the  trust-holders  «  f  the  money  of  all 
cl  sses,  whose  interests  we  are  bound  to  protect 
irom  the  insolvency  of  our  agents.  Unlimited 
liability  is  the  best  substitute  for  our  present 
system.  Voluntary  associations  on  that  princi- 
ple began  in  Scotland  more  than  a  century  ago. 
They  would  have  extended  to  England  but  for 
the  act  of  1703  which  l.mited  the  number  of 
partners  to  six,  to  protect  the  monopoly  of  the 
Bank  of  England.  When  that  restriction  was 
removed  in  1826  such  associations  were  imme- 
diately formed  and  the  latest  publication  I  have 
seea*giv66*lift  of  one  hundxcU  and  &n  j,oint- 
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stock  associations  and  500  branches  in  England 
anl  Wa'es,  with  from  eleven  to  one  thousand 
partners.  Banking  in  Great  Britain  rests  on  a 
broaJ  security,  is  conducted  with  greater  skill 
anl  economy  and  yielJs  larger  dividends  to  the 
stockholders,  notwithstanding  their  low  rnte  of 
intere-t.  But  as  we  have,  in  this  state,  securi- 
ty for  the  issues — whether  we  continue  the  pres- 
ent plan  of  actual  deposits,  or  restore  the  safety 
fun  I  system,  which  experience,  I  think  will 
prove  to  be  better  for  the  hanks  and  the  commu- 
nity— a  limited  personal  responsibility  to  the  a- 
mount  of  the  shares  of  each  stockhol  ler  will 
place  the  creJit  of  our  banks  on  a  more  solid 
foun  lation.  That  provision  is  in  the  charter  of 
the  Com  uercial  Bank  of  this  city  and  the  same 
principle  was  emboJied  in  the  act  of  the  22nd 
March,  1311  and  applied  to  certain  trading  com- 
panies. It  is  somewhat  extraordinary,  that  it 
never  should  have  been  applied,  until  recently 
an  I  in  one  instance,  to  the  trade  of  banking,  in 
which  the  whole  community  have  so  deep  an  in- 
terest. That  liability  has  saved  the  Commer- 
cial Bank  and  many  of  our  trading  companies 
from  bankruptcy  and  had  it  been  applied  to  all 
our  banks,  for  the  Inst  thirty. five  years,  it  would 
have  saved  many  that  have  become  bankrupt. 
As  it  is  desirable  to  place  all  banks  on  the  same 
footing,  it  is  proposed  that  the  liability  should 
commence  on,  anl  apply  to,  all  the  debts  con- 
tractel  after  the  1st  January  1850. 

Were  this  an  original  question,  [  should  pre- 
fer dissolving  all  connection  between  our  govern- 
ment an. I  the  banks,  ani  should  recommend  the 
provision  a  lopte  1  last  year  by  the  Convention 
of  Louisiana.  The  severe  losses  of  that  state — 
where  a  debt  has  been  incurred  of  near  twenty 
millions,  by  banking — has  introduced  this  most 
salutary  reform.  They  deny  their  legislature 
the  power  to  create  or  renew  any  bank  charter. 
Other  states  have  since  adopted  a  similar  pro- 
vision. Fortunate  would  it  be  for  us  were  we 
in  a  condition  to  adopt  the  s«me  wise  policy. — 
But  this  paper  currency  is  so  interwoven  with 
our  commercial  system,  we  are  driven  to  the 
necessity  of  providing  the  best  remedies  we  can. 
Besides  those  referred  to,  other  measures  are 
necessary.  All  notes,  which  are  substitues  lor 
our  gold  and  silver  coin,  should  be  excluded 
from  circulation.  It  is  of  little  importance  to 
the  people  cf  the  United  States,  to  have  expen- 
ded millions  on  our  mint  establishments,  to  se- 
cure for  their  use  an  enlarged  and  sound  metal- 
lic currency,  if  our  coins  are  to  be  driven  from 
circulat  on,  by  the  ere  lit  of  bankers  circulated 
as  money.  In  no  other  country  but  ours  are  all 
coins,  except  the  fractions  of  a  dollar,  banished 
from  circulation.  If  our  currency  is  to  be  whol- 
ly nnl  permanently  regulated  by  our  bankers, 
we  had  better  abolish  our  mints,  and  save  this 
annual  tax  upon  the  people  for  the  exclusive 
benefit  of  our  monied  corporations.  The  circu- 
lation of  the  notes  of  banks  of  other  states 
should  also  be  prohibited  ;  and  all  the  states 
should  adopt  the  same  policy.  Without  this 
mutual  restriction,  there  can  be  no  limitation  of 
currency,  and  no  security  against  over-issues. 
Notes  circulating  at  a  distance  are  seldom  if 
ever  redeemed,  and  form  the  worst  part  of  our 
currency,  which  they  increase  and  depreciate 
U  defiance  of  any  limitation  or  regulation  of 


our  own.  It  is  in  rain  to  attempt  to  restrict 
over-issues,  while  the  notes  of  other  states  cir- 
culate with  ours.  We  prohibit  our  banks  front 
receiving  them ;  but  that  only  enlarges  their 
circulation  amona:  traders.  We  thus  give  cur- 
rency to  the  notes  of  some  of  the  weakest  banks 
in  neighboring  states,  for  which  we  have  no  se- 
curity, and  discourage'  the  circulation  of  our 
own  notes,  though  secured  by  stocks  and  bonis 
to  protect  our  bill- holders!  If  we  must  have  a 
paper  currency,  it  is  certainly  proper  to  have 
that  only  which  we  can  preserve  souiid,  and  one 
which  we  can  regulate,  control  and  limit.  When- 
ever the  other  states  shall  judiciously  limit  the  a- 
mount  of  their  issues,and  require  secutity  or  their 
redemption, such  prohibition  will  be  unnecessary. 
To  limit  the  amount  of  notes  issued  is  the  most 
important  provision  that  can  be  adopted  This 
is  the  only  effectual  safeguard  to  protect  the 
community  from  constant  anl  excessive  fluctua- 
tions and  to  prevent  a  progressive  augmenta- 
tion of  paper  money.  During  the  last  twelve 
years,  these  fluctuations  in  our  currency  have 
been  detrimental  to  every  interest.  In  1334  the 
issues  of  the  banks  of  this  state  exceeded  fifteen 
millions — in  three  years  they  increased  to  more 
than  twenty-four  millions,  in  1337,  when  the 
banks  suspenJed  specie  payments — the  next 
year,  1833,  they  fell  to  a  littie  over  twelve  mil- 
lions—  the  year  after,  rose  again  to  more 
than  nineteen  millions  in  1339,  and  in  1340  fell 
to  about  eleven  millions.  Since  then  this  cur- 
rency has  been  steadily  increasing:,  and  in  May 
last  reacheJ  near  twenty-one  millions.  The 
war  with  Mexico  has  for  the  moment  checked 
its  increase,  but  the  whole  amount  created  from 
time  to  time  by  the  incorporated  banks  an  1  is- 
sued by  the  Comptroller,  is  more  than  twenty. 
eight  millions  and  a  half,  including  the  smalt 
portion  which  may  have  been  lost  or  destroyed. 
Between  nine  and  ten  millions  of  these  notes 
are  in  possession  of  the  banks,  and  as  soon  as 
peace  with  Mexico  is  restored  and  speculatioa 
begins,  they  will  he  issued  to  an  excess  beyond 
that  existing  in  1837,  producing,  as  it  did  then, 
an  explosion  of  the  currency.  Had  these  issue* 
been  limited  by  our  laws,  such  extraordinary 
expansions  and  contractions  of  this  artificial 
measure  of  value,  could  not  have  occurred—- 
Issued,  as  they  now  are,  by  the  Comptroller, 
the  amount  could  never  h?»ve  risen  so  high  nor 
fallen  so  low,  the  course  >>f  trade  would  have 
been  more  uniform;  and  commercial  credit  and 
bank  credit,  would  not  have  been  mutually 
stimulated  by  speculation  to  expand  and  destroy 
each  o'.ner.  Without  some  limitation — not  ex- 
ceed irg  twenty  millions — this  modern  auxiliary 
medium  of  circulation  cannot  be  sustained,  sus- 
pension must  ever  follow  over- issue  and  the  a- 
mount  will  be  progressively  augmented— increas- 
ing the  embarrassments  of  trade  and  the  violent 
effect  of  revulsions  on  every  class  of  the  commu- 
nity. 

The  currency  of  this  state  is  important,  not 
only  to  ourselves,  but  to  the  whole  Union, 
owing  to  our  position  and  our  commercial  rela- 
tions, foreign  and  domestic.  Our  capital  is  the 
centre  of  exchanges,  internal  and  external,  and 
must  necessarily,  at  every  crisis,  bear  the 
whole  pressure  of  commercial  credit.  When  our 
bank  issues  are  too  much  expanded,  and  over. 
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trading  brings  exchanges  against,  us,  specie  will  i 
flow  out  from  New  York,— there  the  alarm  wil  . 
begin,  and  there  will  be  the  first  suspension  of 
specie  payments.  If  we  go  on  without  any  lim- 
itation on  the  amount  of  this  currency,  such  an 
event,  and  at  no  distant  day,  is  unavoidable.  I 
trust  we  shall  adopt  efficient  measures  to  avert 
such  a  calamity,  not  only  to  protect  our  commer- 
cial interests  from  such  vicissitudes,  but  our  la- 
boring classes  from  the  excesses  of  our  paper 
system.  It  cannot  be  denied,  that  in  our  legis- 
tion  in  this  country,  we  have  adopted  the  maxim 
of  monarchy,  that  property  is  the  primary — nay 
the  sole  object  of  government.  We  have  not 
only  clothed  it  with  extraordinary  privileges,  but 
armed  it  with  the  federal  power  to  regulate  the 
currency,  and  with  a  power  to  be  found  in  none 
our  constitutions — the  formidable  power  to  cre- 
ate money.  Labor,  on  the  contrary,  the  origin 
of  ail  wealth,  has  not  only  been  wholly  disre- 
garded, but  trampled  upon.  It  solicits  no  priv- 
ileges— it  asks  only  for  a  sound  currency  to  se- 
cure to  trade  steady  profits,  and  for  itself  steady 
employment.  It  has  a  right  to  expect,  that  the 
mon«ed  interest,  powerful  as  it  is,  will  not  be 
armed  with  the  authority  to  suspend  all  labor 
every  ten  years  by  depreciating  the  currency  and 
suddenly  arresting  every  branch  of  industry. 
It  has  a  just  right  to  anticipate  that  this  Con- 
vention will  .interpose  the  sovereign  power  of 
the  state,  as  a  shield  to  protect  the  laboring 
classes  from  the  abuses  resulting  from  the  sub- 
stitution of  the  credit  of  bankers  for  the  current 
coin  of  the  world.  But  whatever  may  be  our 
measures,  I  hope  we  shall  all  unite  in  an  ear- 
nest and  patriotic  desire  to  provide  the  str  >ng«$t 
constitutional  guards  against  future  explosions 
of  our  currency — and  to  place  the  welfare,  for- 
tunes and  labor  of  all  classes  on  some  founda- 
tion  more  solid  and  secure,  than  a  fluctuating, 
progressive  and  unlimited  issue  of  paper  money. 
Mr.  AYRAULT  felt  bound  to  renew  his  mo- 
tion  to  lay  the  report  on  the  table,  and  that  it 
be  printed.  If  any  argument  was  needed  in  de- 
fence of  this  motion,  we  had  it  in  the  very  able 
speech  just  delivered.  The  gentleman  had 
shown  the  great  importance  of  the  subject,  and 
that  it  was  one  worthy  of  the  gravest  delibe- 
ration. Mr.  A.  would  go  with  that  gentleman 
to  provide  for  the  amplest  security  of  the  com- 
munity. If  he  would  consent  to  adopt  the  first  I 
section  and  leave  the  rest  to  legislation,  Mr.  A. 
would  go  with  him.  But  we  differed  as  to  de 
tail.  The  gentleman  would  redeem  all  notes  in 
specie,  and  yet  in  his  argument  he  told  us  how 
be  would  secure  this — that  is  in  the  way  a  por- 
tion of  our  banking  is  now  conducted.  Mr.  A. 
differed  with  him  as  to  that  mode  being  the 
most  secure  to  the  community.  And  he  was 
sure  that  experience  had  shown  that  he  was 
right.  The  deposite  of  securities  with  the 
Comptroller  had  not  proved  judicious  in  prac- 
tice. The  securities  should  always  be  within 
the  control  of  those  who  issue  the  circulation 
of  the  state.  Then  the  commercial  community 
would  be  secured  from  loss,  and  have  something 
permanent  to  fall  back  upon.  At  present  the 
banking  system,  under  the  general  banking  law, 
was  based  wholly  on  credit. — There  was  no 
capital  for  those  banks  to  rest  upon.  Whatever 
the  securities  migjjt  be,  they  should  be  at  all 


times  available.  Our  state  stocks,  which  so 
many  favored  as  the  basis  of  banking,  would 
be  soon  out  of  market,  as  we  had  provided  for 
the  payment  of  our  entire  debt.  As  it  had  been, 
our  own  stocks  had  been  forced  to  a  sale  to  »e- 
deem  notes  of  broken  banks,  at  a  dpprec  ation 
of  114  per  cent.  Besides  this,  bonds  and  mort- 
gages perfectly  good,  had  been  in  like  manner 
forced  to  a  sale  at  a  depreciation  of  32  per  cent. 
All  this  was  a  loss  to  the  community.  The  loss 
from  these  sources  had  amounted  to  $45,000  a 
year,  besides  the  loss  to  individuals.  The  only 
sate  system  was  one  that  employed  capital  like 
our  safety  fund.  Pass  a  general  law,  which  he 
was  in  favor  of,  and  that  was  all  that  was  re- 
quired. The  community  had  not  been  subjected 
to  the  loss  of  a  single  dollar  from  the  safety 
fund.  But  if  the  securities  now  deposited  with 
the  Comptroller  should  be  forced  to  a  sale  at 
the  rate  heretofore  sold,  it  could  not  be  done 
with  less  than  the  loss  of  a  million  of  dollars 
to  the  community.  He  desired  to  amend  this 
report,  and  for  this  he  asked  delay.  He  re- 
newed the  motion  to  lay  on  the  table  and  to 
print. 

iV;r.  CAMBRELENG  moved  that  the  amend- 
ments be  printed  and  the  subject  postponed  till 
to-morrow,  at  10  o'clock. 

Mr.  AYRAULT  could  not  consent  to  a  shor- 
ter postponement  than  to  the  day  after  to-mor- 
row. 

Mr.  JONES  had  looked  over  the  amendment, 
and  the  only  essentially  new  propositions  were 
very  few.  He  thought  so  long  a  delay  was  per- 
fectly unnecessary,  and  he  called  for  the  yeas 
and  nays  on  postponement. 

After  a  conversation,  Mr.  AYRAULT  amen- 
ded his  motion  so  as  to  postpone  till  half-past  3 
to-morrow. 

Mr.  STETSON  hoped  the  postponement 
would  not  be  agreed  to.  if  it  were  postponed, 
when  it  was  taken  up  the  gentleman  from  Liv- 
ingston might  bring  in  an  amendment  and  an- 
other postponement  might  with  equal  propriety 
be  asked  for  by  other  members,  and  so  they 
might  go  on  from  day  to  day  to  the  time  of  ad- 
journment. 

Mr.  SHEPARD  also  hoped  it  would  not  be 
postponed. 

Mr.  TOWNSEND  likewise  advocated  its  im- 
mediate consideration.  He  also  questioned  the 
accuracy  of  Mr.  Ayraults'  statements  in  regard 
to  the  losses  by  the  depreciation  of  state  stocks, 
&c,  and  that  there  had  been  no  loss  by  the  safe- 
ty fund  system. 

Mr.  AYRAULT  said  it  was  a  new  principle, 
he  thought,  that  we  should  provide  for  the  safety 
of  stockholders.  He  re-iterated  his  statement 
that  the  community,  as  such,  had  not  lost  by  the 
safety  fund  banks.  He  meant  the  bill  holders. 
An  individual,  here  and  there,  might  have  sold 
his  bills  at  a  discount,  hut  it  was  unnecessary. 
He  could  tell  the  gentleman  from  New- York, 
that  the  contributions  to  the  safety  fund,  made 
and  to  come  in,  would  redeem  every  dollar  of 
circu'ation  and  leave  a  surplus  of  a  quarter  of 
a  million. 

Mr.  MANN  also  opposed  the  postponement. 
He  said  the  proposition  in  fact  was  not  new, 
for  it  consisted  of  several  propositions  which  had 
been  long  on  our  table. 
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Mr.  DANA  could  see  no  necessity  for  a  post- 
ponement. 

Mr.  LOOMIS  regretted  the  bringing  up  of 
this  subject  until  the  Convention  had  finished 
the  work  it  had  in  hand  on  Saturday.  He  had 
hoped  that  by  a  compromise,  his  report  would 
have  been  disposed  of,  and  then  the  first  section, 
would  have  emhraced  the  material  part  of  this 
article.  And  other  propositions  could  be  en- 
grafted upon  it  to  make  it  all  one,  instead  of 
two.  He  thought  this  article  could  not  be  dis- 
posed of  by  two  o'clock  to-day,  as  intimated, 
for  it  was  a  subject  on  which  there  was  a  diver- 
sity of  opinion,  and  it  would  be  discussed  sec- 
tion by  section. 

Mr.  CAMBRELENG  again  explained  that 
his  proposition  had  been  printed,  and  did  not 
again  require  to  be  printed.  The  article  re- 
ported by  the  gentleman  from  Herkimer  he 
hoped  would  not  be  passed  in  its  present  shape. 
Several  of  its  sections  were  only  carried  by 
small  majorities,  and  they  wTere  such  as  were 
better  adapted  for  legislation  than  constitution- 
makinar. 

Mr.  SIMMONS  would  not  a~ree  to  act  upon 
any  constitutional  provision  without  seeing  it  in 
print.  He  called  attention  to  the  safeguards  in 
legislation,  there  being  two  houses  and  a  gov- 
ernor to  consider  every  measure,  however  un- 
important, but  here,  with  but  a  single  house, 
they  should  proceed  with  greater  caution. 

Mr.  TAFT  moved  the  previous  question,  and 
there  was  a  second. 

Mr  AYRAULT  desired  to  withdraw  the 
latter  part  of  his  motion. 

There  were  objections  to  any  modification, 
the  first  two  having  been  sustained,  and  ulti- 
mately Mr.  A.  withdrew  his  motion. 

Mr.  AYRAULT  subsequently  moved  to  lay  on 
the  table  and  print. 

The  previous  question  was  demanded  and 
seconded  and  the  motion  was  lost,  ayes  37.  noes 
52. 

The  report  was  the  laken  up  by  sectious  and 
the  first  section  having  been  read, 

Mr.  TAGGART  moved  to  add  "  or  corpora 
tions"  alter  the  word  '»  associations." 

Mr.  CAMBRELENG  desired  as  much  as  pos- 
sible to  avoid  the  word  *'  corporation  "  He  had 
objected  to  the  insertion  of  that  word  in  com- 
mittee because  he  desired  to  get  rid  of  it— as 
applied  to  every  thing  but  municipal  establish- 
ments. He  believed  the  word  associations  was 
sufficiently  descriptive  of  the  character  of  all 
other  bodies. 
The  amendment  was  rejected. 
Mr.  FLANDERS  offered  a  substitute  for  the 
first  section,  thus  : — 

Th;  power  of  issuing  paper  money  shall  not  be  gran- 
ted by  this  state. 

Mr.  SIMMONS  would  go  for  that  if  it  was 
necessary  ;  but  he  did  not  think  it  was  ;  for  it 
was  already  in  the  U.  S.  constitution,  and  to  put 
it  in  ours  would  be  a  work  of  superrogation, 
"  paper  money,"  he  supposed,  was  old  continen- 
tal money,  of  which  he  had  a  speceimen  with 
him. 

Mr.  MURPHY  moved  to  amend,  by  adding 
after  the  words  "  paper  money,"  the  words  "  or 
bills  of  credit." 
Mr.  TOWNSEND  :  What  are  they? 


Mr.  FLANDERS  accepted  the  amendment. 

Mr.  WHITE  moved  to  add  the  words  "  of  w 
less  denomination  than  $5,"  to  come  in  after  "pa- 
per money." 

Mr.  SHEPARD  hoped  the  substitute  would 
be  adopted,  but  he  was  opposed  to  the  amend, 
ment  of  Mr.  White  because  it  did  not  go  fat 
enough. 

Mr  B  ASCOM  was  opposed  to  the  proposition 
for  he  feared  it  would  place  us  too  much  at  the 
mercy  of  the  general  government,  whose  treas- 
ury notes  would  be  poured  in  upon  us. 

Mr.  SIMMONS  said  if  that  was  not  sufficient 
we  could  have  plenty  of  Canada  shin  plasters. 

Mr.  BASCOM  was  more  disposed  to  fear  the 
parent  government. 

Mr.  BO  WDISH  moved  the  previous  question, 
and  there  was  a  second. 

Mr.  BAKER  called  for  the  yeas  and  nays  on 
Mr.  White's  amendment,  and  there  were  yeas 
9,  nays  77.  [Yeas — Messrs.  Cambreleng,  R. 
Campbell,  Conely,  Hart,  Murphy,  Hiker  ,Town« 
senllVache  and  White.] 

The  substitute  of  Mr.  Flanders  was  rejected, 
ayes  11,  noes  79,  as  follows  : 

AYES— Messrs.  Cambreleng,  Conery,Flanders,Hunt, 
Mann,  Me  veil,  Morris,  Snepard,  Swackhamer,  Town- 
send,  Vache — it 

NOES— Messrs.  Allen,  Angel,  Archer,  Ayrault,  F  F. 
Backus,  Baker,  Bascom,  Bowdish,  Kraytou,  Bull,Rurr, 
D.  D.  Campbell,  K.  Campbell,  jr.,  Candee,  Clark, Cookf 
Crooker,  v.uddeback,  Dana,  Danfortn,  Dodd,  Dorlon, 
Dubois,  Geohard,  Uraham,  Harris,  Harrison,  Hart, 
Haw  ley,  Hoffman,  A.  Huntington,  Hydef  Jordan,  Ker- 
nan,  Kirklaud,  McNi't,  Marvin,  iVJaxwe  1,  Miller,  M un- 
to, Murphy,  Nellis,  Nicholas,  O'Conor,  Parish.  Patter- 
son, President,  Khoades,  Richmond,  Riker,  Russell, 
St  Johu,  Sanford,  bears,  Shaw,  Sheldon,  Simmons, 
Sm  tt»,  K.  Spencer,  W.  H.  Spencer,  Manton,  Stetson, 
Stow,  Strong,  Taft,  J  J.Taylor,  W.Taylor,  lilden, 
Tuihill,  Van  Schoonhoveu,  Ward,  White,  Witbecki 
Wood,  A.  Wright,  W.  B.  Wright,  Yaw^er,  Young, 
Youngs — 79. 

Mr.  MORRIS  offered  as  a  substitute  for  the 
1st  section,  as  follows  : 

$  \.  Laws  creating  corporations  stnll  not  be  passed, 
except  for  municipal  purposes,  and  for  the  construction 
ol  such  works  and  lor  the  performance  of  such  busi- 
ness as  necessarily  require  sovereign  prerogative 
powers,  rights  and  privileges.  The  legislature  may 
pass  general  laws  under  which  associations  may  be 
formed  for  business,  religious  and  clnntable  purposes. 

Mr.  M.  explained  his  purpose  in  offering  this 
amendment. 

Mr.  RHOADES  pointed  out  the  impractica- 
bility of  the  substitute  in  question.  Under  it, 
the  sovereign  power  could  not  be  called  into  ex- 
ercise,  until  it  had  been  ascertained  that  it  was 
absolutely  necessary.  For  instance,  take  the 
ease  of  the  New  York  and  Erie  Rail  Road  Com- 
pany. The  power  of  the  state  to  take  lan£ 
could  not  be  called  into  exercise  until  the  ex- 
periment had  been  tried  along  the  whole  line, 
and  it  had  been  ascertained  that  the  lands  could 
not  be  bought  of  the  individuals  owing  them  — - 
Mr.  R.  pointed  out  other  difficulties  in  the  way 
of  the  adoption  of  such  a  rule 

Mr  BASCOM  was  inclined  to  think  that  if 
we  were  to  adopt  any  proposition  on  this  sub- 
ject, in  the  Convention,  the  section  just  offered 
was  the  nearest  right  of  any  that  had  been  sub- 
mitted. Mr.  B.  pointed  out  the  distinctions 
which  must  be  drawn  between  different  kind  of 
corporations— where  they  were  necessary  and 
where  not.    He  doubted  whether  we  should  be 
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justified  in  going  the  length  of  this  amendment. 
But  believing  it  far  preferable  to  the  original 
section,  he  should  vote  for  it. , 
Mr.  MURPHY  opposed  the  substitute. 
Mr.  RUSSELL  said  there  were  some  in  this 
Convention  termed ''Barnburners,"  but  he  did 
not  believe  there  were  many  who  were  disposed 
to  burn  all  the  barns  in  one  fire.  He  hoped  we 
should  not  sanction  any  sUch  wholesale  propo- 
sition as  this,  but  that  we  should  go  rationally 
to  work  upon  the  plan  submitted  by  the  gentle- 
man from  Suffolk. 

Mr.  blMMONS  briefly  continued  the  debate. 

Mr.  MORRIS  said  his  object  was  to  prevent 
the  establishment  of  the  same  kind  of  society 
here  which  had  been  described  as  existing  in 
other  counties.  He  did  not  wish  to  see  women 
and  children  carrying  baskets  for  the  emolument 
of  those  who  did  not  labor,  or  children  from  an 
early  age  trudging  oif  to  factories  to  toil  from 
early  day  to  night-fall  for  the  good  of  others. — 
This  in  Great  Britain  did  exist  ;  and  the  sys- 
tem misrht  in  some  measure  be  traced  to  th^paw 
of  primogeniture.  He  proceeded  to  shew  that 
what  primogeniture  did  on  the  other  side  01  the 
Atlantic,  corporations  would  do  here. 

Mr.  SIMMONS  said  in  his  neighborhood,  the 
corporations  did  not  make  so  much  profit  as  in- 
divi  luals  in  their  employment. 

Mr.  MORRIS  then  proceeded  and  concluded, 
in  reply. 

Mr.  STOW  controverted  Mr.  Morris'  posi- 
tion that  corporations  were  detrimental  to 
equality.  He  said  they  tended  to  elevate  and 
not  to  depress  the  poor  :  they  enabled  men  of 
moderate  means  to  compete  with  the  rich.  He 
referred  to  the  city  ol  Cincinnati,  the  largest 
manufacturing  city  in  the  union,  where  the 
largest  part  of  the  stock  was  owned  by  the  man- 
ual laborers.  He  also  spoke  of  the  railroad 
stockholders  in  Massachusetts  for  the  same 
purpose.  Unless  small  means  were  united,  no- 
body but  the  very  rich  could  enter  into  certain 
enterprises.  It  was  therefore  a  misapprehen- 
sion to  suppose  that  corporations  were  the  same 
in  effect  as  the  law  of  primogeniture. 

Mr.  CAMBRELENG  rose  to  vindicate  vol- 
untary  banking.  There  was  not  a  business  in 
the  world  more  useful  to  the  public  than  bank- 
ins?  as  pursued  in  Scotland.  He  trusted  the,  in- 
terests of  bankers  in  this  county  would  lead 
them  to  the  same  result. 

Mr.  JORDAN  understood  that  there  was  a 
sentiment  prevailing  here  in  favor  ot  free  bank- 
ing ;  but  he  apprehended  this  would  not  be  ac- 
complished by  this  section  If  he  were  right  in 
supposing  that  banking  was  a  franchise,  this 
would  carry  them  back  to  the  original  mode  of 
chartering  banks.  But  he  would  not  proceed. 
tot  if  they  had  four  or  five  weeks  to  devote  to 
its  consideration  it  would  not  be  more  than  suf- 
ficient 

Mr.  RUSSELL  moved  the  previous  question, 
and  there  was  a  second. 

Mr.  MORRIS  called  for  the  yeas  and  nays 
on  his  amendment,  and  there  were  yeas  9, 
navs  78. 

Mr.  STOW  suggested  a  division  of  the  sec- 
tion,  believing  mat  all  the  latter  part  was  pro- 
vided for  by  the  constitution  of  the  United 
States. 


The  President  stated  that  no  division  could 
be  permitted  under  the  previous  question. 

Mr.  TOWNSEND  called  lor  the  ayes  and 
nays  on  the  section,  and  there  were  ayes  84, 
nays  1,  (Mr.  Burr.) 

The  second  section  was  then  read. 

Mr.  STETSON  called  for  the  yeas  and  nays 
and  they  were  ordered. 

Mr.  blMMONS  said  the  whole  section  was 
surplusage,  tor  ample  provision  was  made  in 
the  constitution  of  the  United  States.  The  le- 
gislature never  had,  never  would,  and  never 
could  pass  a  law  authorizing  the  suspension  of 
specie  payments. 

Mr.  CAMBRELENG  admitted  that  the  act 
of  1837  was  not  a  direct  authority  to  suspend 
specie  payments,  but  it  did  so  effectually  in  an 
indirect  manner.  He  wanted  this  section  a- 
dopted  to  prevent  the  passage  of  another  like 
law  in  a  panic.  A  more  useless  law  never  was 
passed.  Such  was  the  recorded  opinion  of 
Gallatin. 

Mr.  SHEPARD  contended  that  the  act  of 
1837  was  a  virtual  authority  to  suspend  specie 
payments,  and  had  this  section  then  been  in 
the  constitution  that  law  would  never  have 
been  passed,  or  would  have  instantly  been  de- 
clared unconstitutional. 

Mr.  STETSON  followed  on  the  same  side. 

Mr.  BOWDISH  moved  the  previous  ques- 
tion but  withdrew  it. 

The  debate  was  continued  by  Messrs.  STOW 
and  CAMBRELENG. 

Mr.  R.  CAMPBELL  moved  the  previous 
question,  and  it  was  seconded. 

Mr  ALLEN,  by  consent,  explained  his  vote. 
He  intended  to  vote  against  this  section.  He 
remembered  well  the  history  of  the  war  of  1812, 
and  here  undertook  to  say  that  that  war  could 
not  have  been  carried  on  unless  it  had  been  for 
the  banks.  To  do  this  they  were  compelled  to 
suspend  specie  payments,  and  then  every  dollar 
they  could  get,  they  loaned  to  the  government. 
He  spoke  of  the  "Eastern  banks  and  of  this 
slate.  For  in  the  Eastern  Stales  there  was  op- 
position to  the  war,  and  thtre  no  money  could 
be  borrowed  and  hence  there  was  no  necessity 
for  suspension.  As  to  the  second  suspension  in 
1837,  he  undertook  to  say  that  had  it  not  been 
lor  that  suspension  every  merchant  in  New 
York  would  have  broken  down.  If  the  banks 
had  been  compelled  to  pay  specie,  they  would 
have  required  the  merchants  to  have  paid  thtra 
in  specie.  This  none  ot  them  could  have  done. 
He  cited  this  to  show  that  there  were  times 
when  the  suspension  of  specie  payments  was 
absolutely  necessary. 

The  section  was  adopted,  56  to  37. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

The  third  section  being  under  consideration, 
as  follows: — 

6  3.  The  legislature  shall  provide  by  law  for  the  tc- 
gistry  of  all  bills  or  note*  issued  or  put  in  c:r  t«lit'on 
as  money,  and  shall  require  ampl  pecuri'y.  by  pledges 
of  propeity,  for  the  redemption  of  the  same  in  j^pecie. 

Mr.  CAMBRELENG  said  he  would  not  tie 
up  the  ha  Ads  of  the  legislature  in  regard  to  the 
kind  of  security  that  should  be  given  for  the  re- 
demotion  of  bills.    Far  himself,  he  believed  the 
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safety  fund  system  provided  the  best  and  most 
ample  security  ever  devised  j  and  that  but  for 
the  frauds  of  the  banks  in  Buffalo,  and  the  mis- 
construction put  upon  the  safety  fund  act,  by 
which  the  debts,  rather  than  the  notes  cf  the 
banks,  were  paid,  it  would  have  provided  ample 
security.  He  would  there/ore  leave  the  legisla- 
ture to  provide  such  security  as  they  might  deem 
expedient ;  and  he  moved  10  strike  out  the  words, 
11  by  pledges  of  property." 

Mr.  AYiiAULT  concurred  with  the  gentleman 
as  to  the  security  of  that  mode  of  banking.  But 
he  had  no  regrets  that  this  system  had  given 
place  to  the  Tree  bank  system,  which  he  believed 
had  been  foun.1  to  work  equally  well.  He  could 
have  wished  that  the  gentleman,  preferring,  as 
he  diJ,  the  safety  fund  system,  had  made  pro- 
vision for  commencing  anew  under  that  system 
immediately.  The  sooner  we  got  into  it,  the 
better.  We  ha  J  had  the  safety  fund  system 
for  about  sixteen  years.  Something  like  one 
hundred  bank&  had  been  organized  under  it,  and 
there  had  been  but  eleven  failures.  We  had 
had  the  free  bank  system  in  operation  about 
seven  years.  Something  like  one  hundred  banks 
had  been  organized  under  that  system,  and  there 
had  been  twenty-nine  failures.  As  he  intended 
this  morning,  he  now  offered  an  amendment,  to 
strike  out  all  after  the  word  "money,"  in  the 
seconi  line,  and  in?ert. — 

"  Kut  ihe  amount  of  bills  or  notes  to  be  issued  by 
any  hunk,  shall  be  in  proportion  to  the  actual  capital 
of  s>aid  bink,  paid  in  specie,  or  its  eauivaknt,  which 
capital  shall  in  no  one  case  be  less  than  §IOJ,000;  and 
the  *aine  amount  of  capi  al  shall  be  employed  in  the 
business  of  the  b-ink  d-irin*  ts  con  iouance  .  but  the 
foregoing  provisi  a  shwll  not  be*  construe  i  to  prevent 
the  legislature  from  imposing  other  restrictions,  limi- 
tations :in<l  provision-,  in  the  creation  of  banking  cor- 
pora'ions  or  associ  «ti  ns" 

Mr.  A.  said,  if  he  could  have  his  way,  these 
restrictions  would  be  sufficiently  numerous  and 
astringent  to  secure  the  most  perfect  safety. — 
One  of  them  would  be,  to  prohibit  stockholders 
or  officers  from  using  the  money  of  a  bank. 
From  this  circumstance,  and  the  wail  of  a  re- 
gistry  of  notes,  had  resulted  all  the  disasters 
that  haJ  happened. 

Mr.  CAMBRELENG  said  he  should  be  will- 
ing as  a  member  of  the  legislature  to  vote  for 
such  a  provision  as  this  ;  but  he  could  not  vole 
to  put  it  in  the  constitution.  All  this  detail 
should  be  avoided,  as  purely  legislative,  and  we 
should  confine  ourselves  lo  laying  down  general 
propositions,  leaving  the  legislature  to  fill  out 
the  details. 

Mr.  COOK  remarked  that  this  amendment 
Was  precisely  the  present  law  in  regard  to  the 
circulation  of  the  safety-fund  banks.  It  was 
merely  constitutionalizing  that  act ;  and  if  that 
was  inserted,  we  might  as  well  go  on  and  con- 
stitutionalize  the  general  banking  lawr.  A  great 
deal  had  been  sai  1  about  the  evils  of  the  free 
banking  system  ;  but  if  gentlemen  woulu  advert 
to  tue  ciicutnstauces  under  which  they  started, 
the  only  wonder  would  be  that  they  had  not  all 
failed.  Ke  went  on  to  point  out  the  defects  in 
the  law  originally,  particularly  in  that  it  did  not 
require  the  securities  deposited  to  be  the  stocks 
of  the  state — and  which  permitted  the  deposit 
of  all  the  wild  cat  stocks  in  the  land,  which 
could  be  purchased  on  a  long  credit.  He  was 
connected  with  the  starting  of  one  of  these  free 


banks,  and  he  deposited  the  stocks  of  the  state. 
He  found  no  difficulty  in  keeping  up  his  circula- 
tion and  the  credit  of  the  concern,  through  all 
the  panic  created  by  what  was  called  red-dog 
banking  It  was  unfair  to  visit  on  the  system, 
the  results  of  defects  that  had  now  been  cured. 
He  regarded  the  system  as  now  perfected,  better 
than  the  safety-fund.  The  difficulty  with  that 
system  was  that  the  bankers  held  in  their  own 
hands  the  security  for  their  circulation.  Under 
the  free  bank  system,  the  security  for  the  circu- 
lation was  beyond  the  control  of  the  banker, 
and  whatever  excesses  he  might  commit,  or 
whatever  frauds  the  officers  of  the  bank  might 
be  guilty  of,  the  public  were  always  sure  they 
could  rely  on  the  securities  on  deposit. 

Mr.  R&S.^ELL  concurred  in  this  view  of  tha 
great  defect  in  the  safety  fund  system — and  il- 
lustrated it  by  the  fate  of  the  banks  chartered 
in  1836,  when  he  said  every  dollar  nearly  of  the 
capital  paid  in  was  paid  out  again  the  moment 
the  bank  was  in  operation.  The  idea  of  a 
banker's  paying  into  his  own  pocket  the  security 
for  his  own  responsibilities,  was  a  perfect  hum- 
bug. Nor  did  he  believe  in  the  soundness  of 
the  principle  of  making  a  combination  of  banks 
responsible  for  the  frauds  and  excesses  of  each 
other.  It  might  answer  to  make  them  pay  into 
the  hands  of  some  public  officer  a  per  centage 
on  their  capital,  equal  in  the  aggregate  to  the 
amount  of  thei.*  circulation.  As  to  this  section, 
it  contemplated  leaving  the  details  of  all  this 
matter  to  the  legislature — and  that  was  prefera- 
ble, in  his  judgment,  to  the  amendment — and  as 
to  the  kind  of  securities,  it  might  well  be,  that 
railroad  stocks  would  take  the  place  of  state 
stocks  for  investments — in  which  case  the  legis- 
lature would  be  at  liberty,  if  they  deemed  it 
safe,  to  authorize  such  stocks  to  be  deposited  as 
security.  In  New  England  the  stocks  of  sound, 
well  managed  railroads  had  become  a  favorite 
species  of  investment. 

Mr.  PATTERSON  could  not  see  the  neces- 
sity of  the  original  section  nor  of  the  amend- 
ment. It  was  all  legislation.  This  section  was 
nothing  more  than  was  now  embodied  in  the 
statute-book.  The  notes  of  all  banks,  chartered 
and  free,  were  now  registered;  and  unless  there 
was  an  apprehension  that  the  legislature  might 
dispense  with  this  regulation,  there  was  no  ne- 
cessity for  this  section. 

Mr.  CAMBRELENG  was  as  much  opposed 
to  legislating  in  the  constitution  as  any  gentle- 
man could  be — but  if  any  thing  required  a  place 
in  the  constitution,  it  was  such  a  provision  as 
this.  Every  thing  in  relation  to  the  currency  in- 
volved the  interests  of  every  man  in  the  com- 
munity, and  every  thing  in  regard  to  it  should 
be  as  unchangeable  as  the  constitution  itself. 

Mr.  AYRAULT  agreed  with  the  gentleman 
from  Chautauque  that  this  was  all  legislation*— 
and  the  only  question  was  to  what  extent  we 
should  legislate,  if  we  legislated  at  all.  He 
hoped  his  remarks  were  not  understood  as  re- 
flecting on  the  general  banking  system  ;  for  he 
regarded  most  of  the  banking  associations  as 
sound  banks  as  any  other.  .  His  object  was  to 
make  the  most  of  the  privilege  of  circulating 
notes  as  money — and  he  contended  that  when  a 
banker  or  an  association  had  the  right  to  issue 
$100,000  of  currency,  they  should  also  be.  com- 
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piled  to  pat  a  given  amount  of  real  capital  with 
it — otherwise,  in  a  pressure,  their  power  to  re- 
lieve the  community,  being  based  on  circulation, 
which  was  credit  only,  would  be  in  a  measure 
paralyzed. 

Mr.  WORDEN  enquired  whether  the  gentle- 
man  from  Suffolk  intended  to  embrace  bonds 
and  mortgages  in  these  securities? 

Mr.  CAMBRELENG  said  he  would  not:  if  it 
were  left  to  him  j  but  he  referred  that  to  the 
legislature. 

Mr.  WORDEN  should  be  glad  if  the  gentle, 
men  would  exclude  bonds  and  mortgages  on  ag- 
ricultural lands. 

Mr.  CAMBRELENG  would  readily  go  for 
that  as  a  legislator  \  but  did  not  like  to  have  it 
in  the  constitution. 

Mr.  WORDEN  thought  it  unsafe  to  the  agri- 
cultural interest,  to  leave  it  open  to  the  legisla- 
ture to  make  landed  property  the  basis  of  com- 
mercial credit,  thereby  subjecting  it  to  all  the 
fluctuations  incident  to  commerce  and  trade. 

Mr.  CAMBRELENG  concurred  entirely  with 
the  gentleman.  The  only  difference  between 
them  was  that  he  did  not  think  it  a  proper  pro- 
vision for  a  constitution. 

Mr.  WORDEN  went  on  to  say  that  great  mis- 
chiefs had  resulted  from  the  exercise  of  this 
power  by  the  legislature.  These  bonds  and 
mortgages,  thrown  into  market  upon  the  failure 
of  a  bank,  depreciated  the  general  value  of  zeal 
estate  in  the  county  where  the  bank  was,  more 
than  the  whole  amount  of  the  security. 

Mr.  ArnAULTs'  amendment  was  here  re- 
jected, ayes  6.  noes  73. 

Mr.  TILDEN  moved  to  strike  out  the  words 
11  as  money,"  and  insert  "as  currency." 

Mr.  HUNT  had  an  amendment  drawn,  in- 
tended to  effect  the  same  object.  Mr.  H.  sent  up 
the  following:—- 

11  Strike  out  in  *he  second  line  '  or  put  in,'  and  in- 
sert "  by  any  bank  or  banks,  or  for  general,"  and  aUo 
to  strike  out '  as  money  '  '• 

Mr.  PATTERSON  said,  in  his  section  of  the 
state,  people  sometimes  gave  notes,  that  were 
transferred  from  hand  to  hand.  Would  the 
gentleman  have  all  these  sent  down  here  to  be 
registere  I? 

Mr.  TILDEN  withdrew  his  amendment  to  en- 
able Mr.  Hunt  to  offer  his. 

Mr.  NICHOLAS  said  he  would  move  to  strike 
out  this  section,  but  the  sense  of  tlie  Conven- 
tion could  be  tested  in  less  time  by  a  direct  vote 
upon  it,  and  he  hoped  it  might  be  rejected,  for 
it  seemed  to  him  that  we  were  constantly  en- 
croaching on  the  province  of  the  legislature. — 
The  first  proposition  in  this  section  requiring  a 
registry  of  all  bank  notes,  had  beed  acted  upon 
by  the  legislature  for  several  years.  The  second, 
compelling  banks  to  give  ample  security  for 
their  indebtedness,  was  a  power  which  had  al- 
ways belonged  to  the  legislature;  and  this  con- 
stitutional requirement  would  effVct  nothing,  for 
tne  nature  and  the  extent  of  the  security  not 
being  specified,  the  term  ample  would  receive 
various  constructions,  and  the  whole  matter 
would  at  last  be  at  the  disposal  of  the  legisla- 
ture. He  would  rely  upon  public  sentiment  to 
direct  legislative  action  on  all  such  questions; 
aad  a*  he  w*s  not  prepared  to  believe  that  the 
t«£f  etealfttivet  of  the  people  were  destitute  of 


integrity  and  common  sense,  he  was  still  dispos- 
ed to  repose  confidence  in  them,  and  not  un- 
necessarily to  interfere  with  their  ordinary  du- 
ties. 

Mr.  Hunt's  amendment  was  lost. 

Mr.  S WACKH  AMER  moved  to  strike  out  "as 
money."    Lost. 

Mr.  TILDEN  now  renewed  his  amendment. 

Mr  WORDEN  enquired  of  Mr.  Cambbel- 
eng  whether  a  note  put  in  circulation  was  not 
money  ? 

Mr.  CAMBRELENG  :— According  to  the 
construction  of  trade,  which  he  was  more  fa- 
miliar with  than  Blackstone,  he  should  say  a 
promissory  note  did  not  mean  money. 

Mr.  WORDEN  :— The  law,  for  some  300 
years,  has  been  that  it  was. 

Mr.  CAMBRELENG:  — Then  adopt  Mr. 
Tilden's  amendment. 

Mr.  TILDEN  said  currency  was  the  precise 
technical  term  suited  to  the  case.  As  the  sec 
tion  stood,  it  was  inaccuia  e  in  point  of  lan- 
guage— recognizing  that  as  money  which  in 
contemplation  of  the  constitution  and  laws  was 
not  money. 

Mr.  T.'s  amendment  was  lost — 34  to  35. 

Mr.  JONES  moved  to  vary  the  language  of 
the  section — but 

Mr.  CAMBRELENG  stated  that  it  was  now 
in  the  precise  words  of  the  Revised  Statu'es. 

Mr.  WORDEN  replied,  that  you  could  not 
use  language  more  vague.  It  had  never  been 
settled  what  the  phrase  "  circulating  as  money" 
meant. 

Mr.  RUSSELL  urged  that  language  in  a  con- 
stitution should  be*used  in  the  ordinary  accepta- 
tion, and  not  in  a  technical  or  legal  sense.— 
These  words  '*  issued  as  money,"  were  well 
understood,  and  no  legislature  could  hesitate 
about  it. 

Mr.  J.  J.  TAYLOR  read  from  the  Statutes 
to  show  that  it  was  the  precise  language  that  had 
long  been  used  in  the  law  against  unauthorized 
banking. 

Mr.  WORDEN  was  aware  of  that,  but  the 
construction  of  that  langvague  had  never  been 
settled  by  the  courts. 

The  question  was  then  taken  on  the  section 
and  it  was  adopted,  ayes  74  noes  20. 

The  4th  section  was  then  read  as  follows: 

$  4.  The  stockholder*  in  every  corporation  and  joint 
stock  association  for  banking  purposes,  issuing  bank 
notes  or  any  k«nd  of  paper  credits  to  circulate  as  mo- 
ney after  the  fin-t  day  of  January,  1850,  j-hall  be  indi- 
vidually responsible  to  the  amount  ot  their  respective 
share  or  shares  of  stocn  in  any  such  corporatio  .  or 
association,  for  all  its  debts  and  liabilities  of  <  very 
kind,  contracted  after  the  said  first  day  of  January, 
1S60. 

Mr.  KIRKLAND  proposed  to  amend  the  sec- 
tion so  as  to  confine  this  liability  to  corporations 
and  associations  hereafter  to  be  formed.  By  a 
large  vote,  one  of  the  sections  «f  Mr.  Loomis' 
article  was  f  o  altered  on  Saturday.  Besides,  he 
insisted  that  the  provision  would  be  entirely 
nugatory  as  to  existing  corporations.  It  was 
entirely  beyond  the  power  of  this  constitution, 
or  of  any  law  passed  under  it.  to  create  a  liahil- 
ty  which  was  not  created  by  the  act  under 
which  they  were  formed.  The  remark  applied 
Its  well  to  safety  fund  banks  as  to  banking  as- 
S9ciauo£S.    Again  liability  for  all  the  de$u  and 
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the  security  of  the  bill  holder,  and  ;hat,  he  sup 
posed  to  be  the  great  object  of  any  such  provis- 
ion.    He  offered  the  following  amendment : — 

After  the  word  "  purposes"  add  "  hereafter  author- 
ized or  formed  "  Mrike  out  after  '  it,"  to  the  end  of 
the  sect  on,  and  insert,  '■  notes  or  bills  issued  (or  cir- 
culiiioii  as  rno<ey,  whenever  payment  thereof  shall, 
af<er  due  demand,  be  icfused  by  such  corporation  or 
association. n 

Mr.  SW  ACKHAMER  thought  it  very  strange 
if  the  people  had  put  these  corporations  beyond 
their  control.  He  always  supposed  they  were 
amenable  to  the  power  that  created  them.  Mr. 
S.  indicated  an  amendment  he  should  offer,  by 
addinsr  at  the  end,  "  all  bank  charters  shall  ex- 
pire in  the  year  1850,  after  which  they  may  re- 
commence business  after  the  manner  provided 
by  this  constitution." 

Mr.  CAMBKELENG  took  issue  with  the  gen- 
tleman from  Oneida,  as  to  the  right  to  include 
existing  corporations  —  sayin?  that  no  charter 
had  been  passed  since  1S22  that  did  not  contain 
a  provision  that  the  legislature  might  repeal  or 
modify  it — and  the  general  banking  law  was  cer- 
tainly open  to  amendment  at  any  time.  He  said 
he  offered  this  section  as  a  compromise.  He 
should  have  preferred  unlimited  responsibility 
himself.  Without  some  responsibility  in  addi- 
tion to  what  we  now  had,  we  should  have  an 
unsafe  system  of  banking.  He  alluded  to  the 
case  of  the  Commercial  Bank  of  this  city,  to 
show  the  s.tlut»ry  operation  of  the  limited  lia- 
bility, and  said  if  it  had  been  applied  25  years 
ago,  it  would  have  saved  many  from  bankrupt- 
cy. 

Mr.  COOK  read  from  the  charter  of  the  Com- 
mercial  Bank  to  show  that  the  liability  was  pre- 
cisely that  proposed  by  Mr  Kirkland. 

Mr.  CAMBRELENG  referred  to  the  amend- 
ed  charter.  His  object  was  to  place  the  banks 
on  a  perfectly  sound  footing  ;  and  every  sound 
banker  should  wish  to  see  it  so.  It  was  impor- 
tant that  the  weaker  banks  should  be  made 
strong  by  a  more  extended  liability. 

Mr.  COOK  argued  that  the  section  rendered 
the  billholuer  less  secure  than  now.  He  stated 
the  case  of  the  failure  of  a  bank  with  a  capital 
of  $200,000,  a  ci-culation  of  that  amount,  and 
a  deposite  of  $100,000.  If  the  failure  was  a 
bad  one  and  the  creditors  were  driven  to  the 
liability  provided  in  this  section,  the  effect  was 
to  take  from  the  bill-holder  one-third  of  his  se- 
curity, and  give  it  to  the  depositors.  The  bill- 
holder,  he  insisted,  should  be  first  paid — leaving 
the  residue  of  the  assets  to  go  pro  rata  among 
the  depositors  and  other  creditors. 

Mr.  CAMBRELENG  urged  that  there  should 
be  no  discrimination  between  bill-holders  and 
depositors — that  the  deposits  in  a  bank  were  a 
trust  fund  as  sacred  as  any  other  obligation — 
and  that  were  it  otherwise,  the  provision  ex- 
tending this  liability  of  the  banker  to  all  debts, 
Was  a  superadded  security  to  the  small  bill- 
holder,  who  might,  but  for  this,  be  thrown  into 
the  hands  of.  the  broker.  Indeed  he  regarded 
money  deposited  without  interest  as  creating  a 
more  sacred  obligation  than  any  that  a  bank 
could  come  under.  Those  banks  too,  were  to 
all  intents  and  purposes,  government  banks,  and 
We  were   bound  to   protect   the   community 


liabilities  of  a  bank  or  association,  diminished] against  their  insolvency,  whether  depositors  or 

bill-holders. 

Mr.  KIRKLAND  would  secure  the  depositors, 
but  not  by  a  provision  that  would  be  partial 
and  nugatory.  He  farther  urged  that  the  legist 
lature,  could  not,  by  an  alteration  of  the  gene- 
ral banking  law,  impose  personal  responsibility 
on  the  iudividual  associates.  And  so  of  char- 
ters—the legislature  might  alter  the  ten  .s  •*: 
them,  but  could  not  impose  new  obligations  •  n 
the  stockholders. 

Mr.  STETSON  contended,  in  reply  to  Mr. 
Kirkland,  that  the  section  did  not  contemplate 
any  ex-post  facto  operation.  On  the  contrary, 
it  contemplated  only  that,  after  1350,  there 
should  be  no  banking  establishment  without  the 
individual  liability  to  this  extent — thus  giving 
the  legislature  ample  time  to  bring  them  all  in 
!  on  the  same  stable  footing.  He  concurred  also 
with  Mr.  Cambreleng,  that  there  should  be  no 
distinction  between  depositors  and  bill-holders. 

Mr.  PATTERSON  took  opposite  ground  on 
this  point.  When  a  srovernment  authorized  any 
other  circulation  than  gold  and  silver,  it  should 
make  ample  provision  to  keep  that  currency 
sound.  But  it  was  no  part  ot  the  duty  of  gov- 
ernment to  step  in  between  individuals,  and  di- 
rect that  the  one  should  eive  to  the  other  a  de- 
finite kind  of  secutity.  He  argued  further,  that 
the  section  itself  recognized  the  distinction  he 
contended  for  between  depositors  and  bill- hold. 
ers-  It  provided  that  stockholJers  in  banks  that 
issued  notes  for  circulation,  should  be  responsi- 
ble for  bills  and  deposites  ;  but  those  of  banks 
of  discount  and  deposite  only,  were  not  to  be 
liable  for  deposites.  The  banks  in  New-York, 
that  had  little  circulation,  could  at  once  draw  it 
in,  and  rid  themselves  of  all  responsibility.  He 
repeated,  that  it  was  the  duty  of  government  to 
take  care  of  the  bill- holder,  and  leave  deposit- 
ors to  take  care  of  themselves. 

Mr.  LOOMIS  pointed  out  defects  in  the  sec- 
tion, which  he  insisted  was  legislation  as  much 
as  the  corresponding  section  in  his  own  article  ; 
and  yet  did  not  go  far  enough  to  relieve  the  de- 
tail from  embarrassment  and  doubt 

Mr.  CAMBRELENG  insisted  that  the  sec- 
tion was  clear  and  definite,  as  far  as  it  went, 
and  that  all  detail  had  been  purposely  avoided, 
as  unnecessary  and  inappropriate  in  a  constitu- 
tion. The  legislature  could  find  no  possible  dif- 
ficulty in  carrying  out  the  detail,  and  to  them 
he  would  leave  it.  In  reply  to  Mr.  Patterson, 
Mr.  C.  said  the  reason  for  protecting  the  de- 
positor was  that  it  gave  more  strength  and  sta- 
bility to  the  banks-  It  was  a  government,  and 
not  a  private  reason;  and  if  the  provision  of  the 
section  had  been  in  the  law  authorizing  banks 
in  the  first  instance,  there  would  have  been  few 
failures. 

Mr.  MURPHY  desired  to  ask  the  geatleman  a 
question.  By  the  3d  section  just  adopted,  was 
it  intended  to  require  the  safety  fund  banks  to 
furnish  additional  security  for  their  bills  above 
their  contribution  to  the  safety  fund  ? 

Mr.  CAMBRELENG  replied  in  the  negative 
The  half  per  cent,  contributed  by  these  banks 
was  abundant  security  for  the  redemption  of 
their  notes. 

Mr.  AYRAULT,  on  this  point,  desired  to  say 
in  confirmation  of  the  remark  advanced  fry  him 
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to-day,  that  he  held  in  his  hand  a  statement 
drawn  up  by  thecomptroller,which  showed  that 
the  contribution  to  the  safety  fund  would  redeem 
every  dollar  of  broken  banks  by  1359.  From 
1359  to  1866,  when  the  last  bank  charter  ex- 
pires, the  contributions  will  amount  to  a  quarter 
of  million. 

Mr.  CAM BRELENG:— I  am  glad  to  hear  it. 
Mr.  NICHOLAS  differed  with  Mr.  Cambre- 
leng  as  to  the  claims  of  depositors  and  bill 
holders  on  the  state.  The  obligation  of  a  bank 
to  protect  its  voluntary  creJitors  was  one  thing 
— that  of  the  stnte  to  protect  the  involuntary 
creditors  or  bill  holders,  was  another.  He  in- 
sisted that  the  state  was  under  no  obligation  ex- 
cept to  protect  the  bill  holder. 

Mr.  CLYDE  moved  the  previous  question, 
and  there  was  a  second. 

The  first  amendment  of  Mr.  Kirkland,  add- 
in?  the  words  "hereafter  authorized  or  formed," 
was  negative  I,  ayes  32,  noes  47. 

The  other  amendment  of  Mr.  Kirkland  (see 
above)  was  lost  as  follows: — 

AYE*?—  Messrs  Allen,  Archer,  Ayrault,  F.  F.  Back- 
us, Baker,  Ha«com,  Brayt  n  Bruce,  Bull,  Huir,  Can- 
dee,  Cook,  Cornell,  Dan'orth,  Dodd,  Dubois,  Oebhard, 
Green**,  Harris,  Harrison,  H-»wley,  Jordan,  Kirkland, 
l.oomis,  viarvin,  Maxwell,  Monro,  Nicholas,  Parish, 
Patterson,  Penuim^n,  niker,  Simmons, W  H  Spencer, 
Stow.  Strong,  Vanschoonhoveti,  Warren. Warren, Wor- 
den,  A.  Wright,  W.  B.  Wright,  Young— 42 

N«>E<—  VJessrs  ■  owd  sh  I'ambrelei  g,  R.  Campbe'I, 
jr  ;  Clark,  Clyde,  Conely,  Cudd  back,  Dana,  Morion, 
Flanders  Hunt,  A  Huntington,  Hyde,  Jones,  Kernan, 
Kingsley,  v.ann,  McNeil,  MCiNitt,  vmrphy,  Xellis,  ii'- 
Conor,  Piesid.  nt,  Rhoade-,  Richmond.  Russell,  St. 
John,  San'ord,  Se  »rs,  *huv,  Sheldon  Jshepard,  Smi'h, 
Stanton,  Stetson,  Swackhamcr,  Taft,  Taggart,  I  J 
Taylor,  W.  'aylor,  Tilden,  Townsend,  Tuthill,  White, 
Witbeck,  Wood,  Yawger,  Youngs— 43. 

The  4th  section  was  adopted  as  follows: — 

A YPS— Messrs  Bascom,  Bowdish,B»>rr,Cambreleng, 
R.  Campbell)  Clark,  t'lyde,  «'onely.  Cuddeback,  »  ana, 
Danforth,  Dr.rlon,  Harri-on,  Hunt,  A  Huntirgton, 
Wyne,  Jones,  Kernan,  Kingsley,  Minn,  McNeil, Mu.Mitt, 
Maxwell,  Munro  Nellisi  Piesident,  Hhoa<es,  Kith- 
mond,  Hiker,  Russell,  St  John,  Sanford,  Sears,  Sha*v, 
Shel  ion,  >h**pard,  %t*nto  i  Sie'son,  S\vackhamer,Taft, 
Taggart,  J  J  Taylor,  W  Taylor,  Townseud,  Tuthill, 
Ward,  Witbeck,  Y  wger— 49. 

Nc»KS—  *essrs.  Allen,  Ayrault,  F.F  Backus, Bakus, 
Prayton,  Bruce,  Bull,  Cand  e,  Cook,  Doitd.  Dubois, 
Gcbhard.  G-ahim,  Greene.  Htwley,  Jordan,  Ki  klandi 
Marvin,  Nicholas,  O'Conor,  Parish,  Patterson,  Penni- 
imn  W  H  Spencer,  Strong,  Tilden,  Vanscho  nhoven, 
Warren,  White,  Wood,  Worden,  A.  Wright,  W.  b. 
Wrigh  ,  Young -35 

Mr.  BAKER  moved  a  reconsideration.  Table. 

The  5th  section  was  read  as  follows: — 

v  5.  The  legislature  shall  limit  the  aggregate  amount 

of  b«nk  notes  to  be  issued  by  all  the  banks  and  joint 

§t«-ck  associations  in  ihis  stare,  now  existing  or  whi  h 

may  herenfter  be  established. 

Mr  WHITE  moved  to  insert  the  words,  "and 
the  denomination,"  after  "amount,"  in  the  first 
line. 

Mr.  TOWNSEND  opposed  the  entire  section. 

Mr.  SHEPARD  sustained  it  ut  tome  length 

Mr.  JONES  moved  the  previous  question,  and 
there  was  a  second,  &c. 

Mr.  White's  amendment  was  lost,  and  the 
section  adopted,  ayes  50.  noes  27.  7 

Mr.  JORDAN  offered  the  following  addition- 
al section  — 

"In case  of  the  insolvency  of  any  bank  or  banking 


association,  the  bill  holders  thereof  sh  all  be  entitled 
to  a  preference  in  payment,  over  all  other  crediiois  of 
said  bank'' 

Mr.  CAMBRELENG  assented  to  it. 

Mr.  PATTERSON  was  glad  to  hear  that. 
This  was  a  much  wiser  provision  than  any  other 
in  the  article.  As  to  the  last  section,  he  re- 
garded it  as  mischievous  in  ihe  extreme.  If  the 
legislature  limit  the  circulation  of  our  own 
banks  to  a  small  amount,  the  bills  of  other  state 
banks  must  flow  in  upon  us  to  supply  the  de- 
ficiency. 

The  section  was  adopted  unanimously— ayes 
85,  noes  0. 

Mr.  NICHOLAS  moved  a  reconsideration  of 
the  vote  on  the  section  in  regard  to  circulation. 
Table. 

The  sixth  section  was  then  read,  as  follows  : 

§  6  All  incorporated  companies  and  associations  px- 
erci-ing  ba  king  powers,  shall  be  Mibject  to  visitation 
and  e<amiua!ion  at  ihe  instance  of  their  shareholders, 
or  of  their  creditors,  under  regulation*  to  he  establish- 
ed by  the  lng  slature ;  and  in  case  of  the  failure  of  any 
such  corporation  or  association  to  discharge  its  debts 
or  liabilities,  or  of  any  of  its  members  to  disc  argt*  the 
debts  for  which  they  may  be  personally  liab  e  as  mem- 
bers of  such  corpora  ion  or  aasocialio.it  provision 
shall  be  made  f«»r  the  speedy  and  equitable  settlement 
of  the  affairs  of  such  corporation* or  association  and 
for  dissolving  the  same. 

Mr.  TOWNSEND  asked  for  the  ayes  and 
noes,  but  they  were  not  ordered. 

Mr.  MARVIN  inquired  if  under  this  section 
the  Legislature  would  have  the  power  to  re  ieve 
a  bank  from  the  penalties  imposed,  if  it  should 
only  suspend  specie  payment  for  48  hours  ? 
*  Mr.  CAMBRELENG  said  this  section  was 
not  his  own,  but  he  had  introduced  it  at  the  re- 
quest of  the  gentlemen  from  Dutchess  (Mr. 
Ruggi.es)  and  Saratoga.  (Mr.  Cook.)  His  own 
opinion  was.thatthis  was  purely  legislative. 

Mr.  COOK  said  this  was  not  the  section  he 
desired.  He  only  desired  an  equitable  remedy 
as  between  different  stockholders. 

Mr.  KIRKLAND  agreeing  with  the  chairman 
of  the  committee  that  this  was  purely  iegisla- 
tivelnatter,  moved  to  strike  out  the  section. 

The  debate  was  further  briefly  continued  by 
Messrs.  MARVIN,  CAMBRELENG  and  BUS- 
SELL. 

Mr  SWACKHAMER  moved  the  previous 
question,  and  it  was  seconded 

The  motion  to  strikeout  the  section  prevailed 
— ayes  45,  noes  35. 

Mr.  TILDEN  moved  to  recommit  the  article 
with  instructions  to  strike  out  of  the  4th  section 
the  words — lt  to  the  amount  of  their  respective 
shares,*'  fee- 
Mr.  CAMBRELENG  :— That  is  only  raising 
the  old  question  of  unlimited  against  restricted 
liability.     I  hope  it  will  be  voted  down  at  once. 

Mr.  PATTERSON  called  for  a  division  of  the 
question,  so  that  it  should  first  be  taken  on  the 
motion  to  recommit. 

Mr  CAMBRELENG  :— I  move  to  lay  the 
whole  question  on  the  table.  Carried — ayes  43, 
noes  19. 

The  whole  article  was  then  laid  aside  and  or- 
dered printed. 

The  Convention  then  adjourned  to  8|  o'clock 
to-morrow  morning 
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TUESDAY,  SEPTEMBER  29. 


Prayer  by  the  Rev.  Mr.  Pates. 

Mr.  TO  WNSEND  presented  a  memorial  from 
the  city  of  New  York  for  ihe  organization  of  a 
stite  board  of  assessors— Referred  to  the  select 
committee  heretofore  appointed  on  this  subject. 

Mr.  CLYDE  presented  a  petition  oi  Peter 
Groat  an  I  others  lor  the  merging  of  the  Litera- 
ture in  the  Common  School  Fund,  instead  of  its 
appropriation  to  the  suppo- 1  of  the  Normal 
School— Referred  to  standing  committee  No.  12. 

Mr.  JUDSON  presented  a  petition  of  Seth  P. 
Staples  an  I  others  for  the  abolition  of  the  su- 
perior court  at  New  York,  and  that  an  addition 
be  made  to  the  supreme  court  of  that  city — Re- 
ferred to  the  committee  of  the  whole. 
COUN'TY  COURTS. 

Mr.  BRTJNDAGE  moved  the  consideration 
of  the  resolution  laid  on  the  table  yester  lay, 
respecting  the  creation  of  new  counties.  [Pub- 
lished yesterday.] 

Mr.  W".  TAYLOR  opposed  the  consideration. 
The  law  now  prevented  the  breaking  up  of 
county  lines,  except  in  anticipation  of  a  new 
census,  and  he  thought  it  unwise  to  disturb  the 
present  order. 

Mr.  RUS  -ELL  also  opposed  the  motion.  Once 
in  ten  years  was  often  enough  for  the  agitation 
of  the  question  of  the  ere  Uion  of  new  counties, 
ani  that  was  already  provided  for.  He  moved 
to  lay  the  motion  to  reconsider  on  the  tab.'e. 

Mr.  TALLMADGE  also  hoped  the  question 
of  consideration  would  not  be  carried. 

The  motion  to  consider  was  laid  on  the  table. 
Ll*lir\riON  OF  BANK  CIRCULATION*. 

Mr.  TILDEN  moved  a  reconsideration  of  the 
votes  taken  yesterday  on  the  adoption  of  the 
fifth  section  of  the  report  on  currency  and  bank- 
ing:, in  relation  to  the  limitation  of  bank  circu- 
lation, on  which  he  hal  voted  by  mistake.  He 
feared  the  consequences  of  allowing  the  legisla- 
ture to  regulate  the  circulation.  He  went  en  at 
some  length  into  a  discussion  of  the  question  of 
currency. 

Mr  CAMBRELENG  opposed  the  motion  to 
reconsider.  He  said  the  section  was  but  a  ne- 
cessary safeguard.  If  gentlemen  were  disposed 
to  favor  that  kind  of  circulation,  the  amount 
should  be  limited.  As  to  the  difficulties  con- 
templated by  the  gentleman  from  New  York, 
they  were  perfectly  visionary;  and  as  to  the  dis- 
tinction between  the  currency  of  one  county  and 
another,  that  was  visionary  also.  The  provi- 
sion alluded  to  was  worth  all  the  others  the  Con- 
vention had  adopted.  He  moved  to  lay  the  mo- 
tion on  the  table. 

Mr.  KENNEDY  called  for  the  yeas  and  nays 
and  there  were  yeas  41,  nays  45. 

Mr.  CAMBRELENG  reiterated  his  convic- 
tion that  the  provision  now  proposed  to  be  re- 
considered, was  the  best  the  Convention  yester- 
day  alopteJ.  Upou  it  depended  the  question 
whether  in  this  state  we  shall  have  an  unlimit- 
e  1  issue  of  paper  money  He  appealed  to  gen- 
tlemen  t»  look  well  to  their  votes  on  this  sub- 
ject. If  they  wished  to  avoid  the  suspension  of 
specie  payments  this  was  the  only  mode  by 


which  it  could  be  done  with  safety  to  the  com 
munit}. 

Mr.  NICHOLAS  said  he  yesterday  gnrc  no- 
tice  of  his  intention  to  move  a  reconsideration 
of  this  section  which  compels  the  legislature  to 
limit  the  aggregate  amount  of  bank  notes  to  be 
issued  by  all  the  banks  in  the  state.  He  was 
glad  the  question  was  now  called  for  by  one 
who  voted  for  the  section,  but  was  now  convin- 
ce! that  't  should  not  have  been  adopted.  The 
general  banking  law  which  the  constitution  re- 
quired to  be  kept  in  force,  authorized  associa- 
tions for  banking  purposes  wherever  citizens 
have  the  funds  to  spare,  and  the  country  requir- 
ed mere  banking  capital.  The  objects  of  this 
law  must  be  defeated  by  the  operation  of  thi-s 
section.  An  association  might  be  formed  in  the 
county  in  which  he  resided  whose  issues  would 
be  only  sufficient  for  the  business  wants  of  the 
community.  A  populous  city  like  Buffalo,  with 
growing  commercial  interests, would  be  frequent- 
ly requiring  additions  to  its  banking  capital,  and  » 
whenever  a  new  bank  was  started  you  swelled 
the  aggregate  issues  in  the  state,  and  in  order 
to  keep  them  within  the  proposed  limit  you  must 
reduce  the  circulation  of  other  banks,  which 
had  only  circulated  paper  to  an  amount  au- 
thorized by  the  general  law,  and  which  the 
business  interests  of  their  vicinity  had  required. 
Hence  the  commercial  and  banking  interest  of 
the  state  would  be  kept  in  a  constant  state  of 
agitation  and  uncertainty,  and  all  the  anticipated 
benefits  of  a  general  banking  law  frustrated. — 
He  should  deem  it  unwise  unler  any  circum- 
stances, to  compel  the  legislature  to  make  such 
an  experiment,  to  embark  upon  an  untrie  1  sys- 
tem which  might  involve  such  important  conse- 
quences to  the  country,  especially  as  it  was  a 
question  which  had  not  been  tnoroughly  exam- 
ined and  which  we  had  not  time  to  examine.— 
The  legislature  had  the  power  and  would  have 
the  wisJom  to  dispose  of  the  whole  question  in 
a  manner  best  adapted  to  the  wants  of  the  peo- 
ple, and  it  should  be  left  at  their  disposal. 

Mr.  MARVIN  thought  it  unwise  to  tie  the 
people  of  New  York  down  by  such  a  constitu- 
tional provision,  when  all  the  other  state  banks 
of  the  union  were  unlimited  in  their  issues.  He 
desired  a  large  infusion  of  specie  into  our  circu- 
lation, but  how  could  it  be  accompli?  he  J  so  long 
as  other  states  were  placed  under  no  such  re- 
strictions ? 

The  debate  was  continued  by  Messrs.  LOO- 
MIS,  SWACKHAMER,  TOWNSEND,  CAM- 
BRELENG, AYRAULT,  and  TILDEN,  when 

Mr.  MANN  moved  the  previous  question,  but 
withdrew  it  at  tne  request  of 

Mr.  TILDEN,  who  went  into  an  argument  to 
show  that  the  provision  of  the  article  as  adopted, 
would  be  the  annihilation  of  free  banking.  He 
was  surprised  at  the  course  of  the  gentleman 
from  Suffolk,  by  whose  side  he  stood  in  1837,  in 
the  great  contest  then  in  progress. 

Mr.  CAMBRELENG.  Did  not  the  gentle- 
man  at  that  time  go  with  a  party  that  advocated 
an  exclusive  metallic  currency  ?  If  not,  he  was 
not  with  the  party  with  which  I  acted. 


763 


Mr.  TILBEN  said  he  had  never  advocated  an 
exclusively  metallic  currency.  He  went  on  to 
amue  in  favor  of  free  banking,  which  would  be 
prevented  by  this  section  if  adopted. 

Mr.  MANN  renewed  the  motion  for  the  pre- 
vious quesiion,  and  there  was  a  second. 

The  reconsideration  was  ordered — ayes  57, 
noes  41. 

Mr.  JONES  moved  the  previous  question  on 
the  adoption  of  the  section,  and  there  was  a  se- 
cond :  and  the  section  was  rejected,  ayes  44, 
noes  53. 

AtfES-Messrs.  Angel,  Bascom,  Bowdish,  Brundage 
Cambrelen**,  K.  Campbell}  jr.,  Clark,  Clyde,  Cudde- 
bnck,  Dana,  Dorlon,  Flanders,  Harrison,  Hart,  Hoff- 
man, Hotehkiss,  A.  Hun  ington,  Hyde,  Junes,  Jordan, 
Keruan,  Kmgsley,  Mann,  McNiit  Nellis,  Kiker,  Kus 
cell,  St  John,  "helJon,  Shepard,  Stanton,  Stephens, 
4  Swckhamer,  Talt,  Taggart,  J  J.  Taylor,  Tnthill, 
V».che,  W^terbury,  White,  Witbeck,  Wood,  Yawger, 
youngs  -44 

NOKS — Messrs.  Allen,  Archer,  Ayranlt,  F.  F.  Backus, 
Baker,  Hergen,  Hruce,  Bull,  Hurr,  Candee,  Chamber- 
lain, Cont-ly,  Cook,  Crooker,  DariCorth,  Dodd,  Duhois, 
F«»r»y  h,  Gebb«rd,  Graham,  Greene,  Harris,  Hawley, 
Kemnle,  Kennedy,  Kirkhnd,  Loomis,  McNeil,  Marvin, 
Maxwell,  Miller,  Munro,  Murphy,  >\icholas,  O'Co.ior, 
Parish,  Patterson,  Penniman,  Khoades,  Kichmond, 
H  bhaver,  Shaw,  Simmons,  Smith,  K.  Spencer.  W.  H. 
i^p^ncer,  Stow,  Strong,  Tallrnadge,  W.  Tayl  -r,  Tilden, 
Townsend,  Vanschoonhoven.  Ward,  Warren,  A. 
Wright,  W.  B.  Wright,  V  oung— 58. 

INCORPORATIONS  OTHBR.  THAN  BANKING  AND 
MUNICIPAL, 

The  Convention  resumed  the  consideration  of 
the  report  of  the  standing  committee  number 
Seventeen,  which  was  laid  on  the  table  on  Sat- 
urday. 

The  question  was  on  the  first  section,  which 
had  been  reconsidered — to  which  Mr.  Murphy 
had  moved  an  amendment,  to  strike  out  from 
the  second  line  the  words,  u  or  granting  to  them 
«xclusive  privileges  except  as  provided  in  this 
article." 

Mr.  LOOMIS  explained,  that  the  legislature 
possessed  the  power  to  create  corporations  by 
general  law  or  special  act ;  and  therefore  it  was 
not  necessary  to  give  them  that  power  by  con- 
stitutional provision.  It  was  desirable  to  re- 
strain the  legislature  by  the  constitution,  and 
not  to  give  it  power.  He  hoped  therefore  that 
the  amendment  would  not  be  adopted  ;  but  he 
"  would  move  to  add  the  fifth  section  to  the  first, 
t>y  striking  out  the  word  "  first,"  after  "com- 
pensation." 

This  proposition  was  debated  by  Messrs. 
MURPHY,  JORDAN,  SIMMONS  and  STOW, 
and  withdrawn.  % 

Mr.  LOOMIS  moved  to  amend  as  he  had  be- 
fore indicated. 

Mr.  StVACKHAMER  moved  to  amend  by 
adding  the  word  "  first,"  after  the  word  "  com- 
pensation." 

Mr.  PERKINS,  as  a  lawyer,  might  construe 
this  section  in  a  way  which  did  not  appear  to  be 
contemplated  by  the  gentleman  from  Herkimer. 
The  amendment  sought  to  provide  that  the  legis- 
lature might  pass  general  laws  for  certain  pur- 
poses ;  but  these  terms  would  not  permit  the 
legislature  to  pass  laws  to  adapt  these  charters 
to  the  circumstances  of  the  company  incoporat- 
ed.  For  instance,  the  legislature  could  not  pro- 
hibit  the  railroad  company  between  Utica  and 
Schenectady  from  taking  more  than  three  cents 
a  mile  for  transportation,  without  making  the 


same  provision  applicable  to  all  other  compa. 
nies. 

Mr.  STETSON  hoped  the  gentleman  from 
Kings  would  not  press  his  amendment;  for  land 
must  otherwise  be  first  paid  for,  which  the  own. 
ers  would  be  willing  to  give,  inasmuch  as  the 
construction  of  a  road  would  increase  their  pro- 
perty ten- fold. 

Mr.  SWACKHAMER  moved  the  previous 
question  upon  the  section  and  amendments,  but 
it  was  not  sustained. 

Mr.  BASCOM  moved  it  upon  the  amendment 
alone,  and  it  was  sustained. 

Mr.  SWACKHAMER'S  amendment  was  re- 
jected. 

Mr.  RICHMOND  said  the  amendment  of  the 
gentleman  from  Herkimer  had  been  once  voted 
down  by  a  large  majority.  He  hoped  it  would 
again  be  voted  down.  Its  introduction  now,  and 
its  support  by  the  gentlemen  from  Columbia, 
looked  very  much  like  the  union  of  Mr.  Fox 
and  Lord  North  in  the  support  of  a  measure — 
(laughter)  but  he  hoped  the  Convention  would 
support  its  previous  devision. 

Mr.  JORDAN  said  he  had  not  been  so  palpa- 
bly flattered  since  he  had  been  a  member  of  the 
Convention  as  by  the  compliment  of  the  gentle- 
man from  Genesee.  This  was  as  far  as  he  felt 
called  upon  to  answer  him.  He  thought  upon  a 
question  of  law  he  might  be  able  to  measure 
swords  with  the  gentleman  from  Essex,  and  he 
went  on  to  draw  the  distinction  between  special 
and  exclusive  privileges. — The  question  to  be 
decided  by  the  passage  or  rejection  of  this  sec- 
tion was,  whether  it  should  be  necessary  for 
companies  who  wish  for  a  charter  to  enable 
them  to  engage  in  some  public  improvement  or 
a  particular  description  of  business,  to  come  to 
the  capitol  to  obtain  it. 

Mr.  VAN  SCHOONHOVEN  desired  the 
further  protection  of  a  two- third  vote  to  permit 
corporations  to  take  private  property.  This 
was  a  right  aflrcting  the  interests  of  too  many 
to  be  given  without  a  pretty  strong  expression 
in  its  favor  by  the  legislature.  There  had  been 
instances  where  a  small  company  had  taken  the 
farms  of  individuals  under  circumstances  of 
peculiar  hardship;  and  sacred  rights  of  property 
should  not  be  disturbed  without  at  least  a  two. 
third  vote.     He  moved. to  amend  accordingly. 

Mr.  LOOMIS  had  ever  found  the  two-third 
votejn  the  case  of  corporations  more  a  shield 
to  protect  them  in  their  abuses,  than  anything 
else.  He  would  prefer  that  one  hundred  mem- 
bers should  be  required  to  be  present  in  the 
House,  and  that  the  vote  shall  be  taken  by  yeas 
and  nays. 

Mr.  VAN  SCHOONHOVEN  explained,  and 
demanded  the  yeas  and  nays  on  his  amendment, 
which  were  ordered. 

Mr.  WORDEN  could  not  concur  in  the  in- 
corporation of  mere  abstractions  in  the  consti- 
tution. The  propositions  now  made  were  evi- 
dently not  understood,  and  yet  it  was  gravely 
proposed  to  put  them  into  the  constitution.  He 
thought  it  would  be  wise  either  to  recommit 
them  or  to  have  them  printed.  He  moved  to 
recommit  the  report  with  the  amendments  pro- 
posed, with  instructions  to  report  complete  to- 
morrow morning. 

Mr.  MARVIN  believed  the  more  we  discuss- 
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id  this  matter  the  more  we  were  satisfied  that 
it  would  be  unwise  to  legislate  specially  on  it  in 
the  constitution.  He  proceeded  to  show  the  im- 
practicability of  any  such  course,  and  argued 
that  his  substitute  was  abundantly  sufficient. 

Mr.  WORDEN  replied  to  some  of  the  posi- 
tions of  Mr.  Jokdan,  and  withdrew  his  motion 
to  refer. 

The  previous  question  was  again  moved  and 
seconded. 

Mr.  VAN  SCHOONHOVEN  modified  his 
amendment  so  as  to  apply  the  two-third  clause 
to  special  laws  conferring  grants,  &c,  and  call- 
ed for  the  yeas  and  nays  thereon,  and  there 
were  yeas  52,  nays  44. 

Mr.  LOOMrS'S  amendment,  as  amended,  was 
then  adopted,  ayes  58,  nays  37. 

Mr  MARVIN'S  substitute  was  next  in  order. 
It  was  carried — ayes  53,  nays  50. 

Mr.  LOOMIS  moved  a  reconsideration,  which 
lies  over. 

Mr.  LOOMIS  desired  now  to  move  to  refer  to 
a  special  committee,  with  instructions. 

The  PRESIDENT  decided  that  motion  to  be 
out  of  order. 

The  section  as  amended  was  adopted — ayes 
53,  nays  51. 

Mr.  TILDEN  moved  to  refer  this  section  to 
a  select  committee,  with  instructions  to  report 
to-morrow  morning  at  ten  o'clock.  By  a  close 
vote  the  committee's  section  had  been  rejected 
and  another  adopted,  and  he  hoped  this  would 
be  referred  as  desired,  that  some  satisfactory 
provision  could  be  made- 
The  section  as  adopted,  is  as  follows  : 

.  $  1.  The  legislator*  may  pa«s  general  laws  author- 
izing persons  to  be  erected  into  a  body  corporate  for 
bunking,  nnnufacuring,  religious  and  such  other  pur- 
poses as  the  legislature  may  deem  safe  and  practica- 
ble, and  under  such  restrictions  and  conditions,  and 
with  such  powers  and  limitations  as  shall  be  provided 
in  such  laws;  but  no  law  shall  embrace  moe  than 
one  species  or  class  of  corporations,  nor  shall  the  le- 
gislature grant  any  special  act  of  incorporation  in  any 
case  provided  for  in  such  general  laws. 

Mr.  WORDEN  said  the  section  had  been  a- 
dopted,  and  therefore  could  not  be  referred. 

The  PRESIDENT  (Mr.  Patterson  pro  tern.) 
thought  it  could  be  referred.  It  was  but  a  sec- 
tion. But  if  the  whole  article  had  been  adopted 
the  reference  Would  be  out  of  order. 

Mr.  BASCOM  asked  what  the  committee 
would  have  to  report — that  the  Convention  had 
done  a  very  foolish  thing  ? 

Mr.  WORDEN  :— That  would  be  the  effect 
of  it. 

Mr.  CAMBRELENG  hoped  the  whole  sub- 
ject  would  go  to  a  select  committee.  He  was 
satisfied  on  reflection,  that  he  had  voted  without 
proper  consideration. 

Mr.  O'CONOR  concurred  in  the  remarks  of 
the  gentleman  from  Suffolk,  and  moved  that  the 
matter  be  referred  to  a  select  committee  with 
instructions  to  report  the  two  following  sections: 

v  1.  Provision  shall  be  made  by  law,  as  far  as  prac- 
ticable, e  abling  persons  to  become  incorporated  for 
manufacturing)  religious,  charitable,  and  for  other 
purpose-'. 

$  2.  Dues  from  corporations  shall  be  seemed  by  such 
individual  lability  of  the  corpo>ators,  and  other 
means,  as  may  be  prescribed  by  law. 

Mr.  LOOMIS  acquiesced  in  the  motion  to  re- 
fer to  a  select  committee,  and  he  hoped  it  would 


be  more  fortunate  than  the  standing  committee 
had  been. 

Mr.  MARVIN  thought  there  was  no  mistake 
or  misunderstanding  on  the  part  of  the  Conven- 
tion. 

Mr.  RUSSELL  advocated  the  reference  to  a 
select  committee. 

Mr.  SWACKHAMER  opposed  the  instruc- 
tions, though  he  was  not  unwilling  to  vote  for 
the  reference. 

Mr.  PERKINS  apprehended  it  would  be  ne- 
cessary that  this  subject  should  go  to  a  commit- 
tee without  instructions. 

Mr.  VAN  SCHOONHOVEN  thought  the  sec- 
tion  made  provision  for  everything  required,  and 
therefore  that  a  reference  was  unnecessary  If, 
however,  it  must  be  referred,  it  should  be  with- 
out instructions. 

Mr.  BERGEN  moved  the  previous  question, 
but  withdrew  it  that 

Mr.  O'CONOR  might  make  an  explanation  of 
his  motion.  On  concluding,  he  renewed  the 
motion  for  the  previous  question,  and  it  was  se- 
conded, &c. 

Mr.  O'Conor's  motion  was  negatived,  35  to  49. 

The  question  recurred  on  Mr.  Tilden's  mo- 
tion to  refer  the  whole  article  with  instructions 
to  report  complete  to-morrow. 

Mr.  PATTERSON  called  for  a  division. 

Mr.  TILDEN  consented  to  withdraw  the  in- 
structions, and  the  number  of  the  committee 
was  fixed  at  5. 

The  yeas  and  nays  were  then  taken  on  Mr. 
Tilden's  motion,  and  were  yeas  53,  nays  44. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
The  Convention,  pursuant  to  previous  ord«r, 
took  up   the  report  of  committee  No.  7,  on  the 
election,  &c,  of 

LOCAL  OFFICERS. 
The  first  section  was  read,  as  follows  : — 

$  1.  Sheriff's,  clerks  of  counties,  including  the  regis- 
ter and  clerk  of  the  city  and  county  of  New  Y>rk  cor- 
oners, not  exceeding  four  in  each  county,  and  district 
attorneys,  shall  be  chosen  by  the  electors  of  the  res- 
pective counties,  once  in  every  two  vears,  and  as  otten 
as  vacancies sha < I  happen,  siher'ffs  shall  hold  no  other 
office,  andte  ineligible  for  the  next  two  vears  after 
the  termination  of  their  offices.  They  may  be  requir- 
ed, by  law,  io  renew  their  security,  from  time  to  time; 
and  in  default  of  giving  such  new  security,  their  offi- 
ces shall  be  deemed  vacant.  But  the  county  shall  ne- 
ver be  made  responsible  l'«r  the  acts  of  the  sheriff;  and 
the  Governor  may  remove  any  sucb  officer,  except  dis- 
trict attorney,  within  the  term  for  whu  h  he  shall  have 
been  elected  ;  giving  to  such  officer  a  copy  of  the  char- 
ges aeainst  him,  and  an  opportunity  of  being  heard  in 
his  defence. 

Mr.  ANGEL  said  there  were  a  number  of 
local  officers  who  were  not  specifically  provided 
for  in  their  report,  and  from  the  difficulty  of 
changing  the  mode  of  appointment.  The  com- 
mittee had  endeavored,  however  as  far  as  pos- 
sible, to  strip  the  Executive  of  patronage,— be- 
lieving that  it  was  desirable  that  this  central 
patronage  and  influence  should  be  diminished, 
if  not  entirely  obliterated.  This  had  been  a 
source  of  great  complaint,  and  there  seemed  to 
be  a  general  disposition  to  cut  this  thing  all  loose 
from  the  canitol  here,  and  throw  these  officers 
into  the  hands  of  the  people,  who  were  no  doubt 
the  best  depositories  of  it.  Mr.  A.  enumerated 
the  different  classes  of  officers  now  appointed 
49 
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fey  the  Governor  and  Senate,  showing  which  of 
them  had  been  done  away  with  by  the  present 
Constitution,  and  how  far  the  article  proposed 
to  go  in  respect  to  others.  But  the  article  spoke 
for  itself,  and  he  should  be  happy  to  hear  any 
Suggestions  that  would  improve  it. 

Mr.  BASCOM  moved  to  strike  out  '*  and  dis- 
trict attorney. "  He  preferred  that  they  should 
be  appointed  by  the  supervisors.  Let  the  dis- 
trict attorney  discharge  his  duty  ever  so  well, 
he  could  not,  if  elected,  escape  the  imputation 
that  he  had  in  view  his  re-election. 

Mr.  ANGEL  said  he  believed  it  to  be  the 
public  wish  to  have  this  officer  in  their  own 
hands  j  and  hence  he  consented  to  this  provis- 
ion. 

Mr.  SWACKHAMER  opposed  the  amend- 
ment.  This  officer  was  emphatically  the  peo- 
ple's officer,  and  there  was  great  propriety  in  e- 
lectin?  him. 

Mr.  SIMMONS  said  he  should  be  in  favor  of 
appointing  this  officer  by  the  supervisors,  if 
the  judges  were  not  elective.  But  to  say  that 
this  officer  should  be  appointed,  and  leave  the 
judges  to  caucus  with  one  party  or  the  other,  he 
did  not  believe  in. 

The  Convention  refused  to  strike  out. 

Mr.  FORSYTH  moved  to  strike  out  "  two," 
before  "  years,"  and  insert  "  three."  He  could 
see  no  reason  for  changing  the  term  of  a  sheriff 
Or  a  clerk. 

Mr.  SIMMONS  favored  this  amendment— for 
the  reason  that  it  would  bring  round  the  elec- 
tion for  sheriff  in  a  different  year  from  that  of 
governor,  &c,  and  two  years  was  not  long  e- 
nough  to  enable  a  sheriff  to  get  through  his  bu- 
ness. 

Mr.  PATTERSON  said  the  judges  of  the 
court  Of  appeals  and  of  the  supreme  court  were 
to  l»e  elected  once  in  two  years.  His  idea  was 
that  the  legislature  would  provide,  instead  of  a 
special  election,  that  the  judges  should  be  elec- 
ted in  each  alternate  year,  when  the  gubernato- 
rial election  did  not  take  place.  If  three  years 
were  fixed  as  the  term  of  these  local  officers,  it 
would  some  sometimes  happen  that  this  election 
would  come  round  at  the  same  time  with  that 
for  judges.  He  suggested  the  propriety  of  so 
arranging  the  election  of  these  local  officers  that 
their  election  might  come  round  with  that  of  the 
judsjes  or  the  governor,  and  have  no  special  e- 
lection. 

Mr-  ANGEL  thought  three  years  was  short 
enough  for  a  sheriff  especially  as  we  proposed 
to  make  him  ineligible  for  ihe  next  term.  He 
was  overruled  by  the  majority  of  the  committee 
in  regard  to  the  term. 

Mr.  ARCHER  said  there  was  a  difference  of 
opinion  in  the  committee  on  this  point.  He  was 
himself  for  a  two  years'  term.  The  spirit  of 
the  age  favored  the  return  of  power  frequently 
to  its  source.  And  why  should  a  sheriff  hold 
longer  than  your  governor,  senators,  &c. — 
longer  indeed  than  any  officer,  except  your 
judges? 

Mr.  SWACKHAMER.  Why  then  make  him 
ineligible,  and  an  exception  in  that  respect  from 
all  the  rest ! 

Mr.  ARCHER  had  no  objection  to  striking 
that  out. 

Mr.  FORSYTH  insisted  that  we  should  not 


go  off  upon  a  mere  abstraction, as  to  the  frequent 
return  of  power  to  the  people.  The  practical 
effect  of  this  restriction  should  be  the  control* 
ling  consideration.  And  he  could  not  see  the 
analogy  between  the  duties  of  this  officer  and 
those  of  governor  and  senator. 

Mr.  RICHMOND  urged  briefly  that  a  sheriff 
should  not  be  ineligible.  As  to  the  length  of 
the  term,  it  was  a  matter  of  indifference  to  him. 

Mr.  KIRKLAND  advocated  the  short  term, 
and  re-eligibility  lor  the  sheriff. 

Mr.  STRONG  preferred  the  short  term  and 
the  ineligibility  of  the  sheriff. 

The  motion  to  strike  out  two  and  insert  three 
years,  prevailed,  ayes  46,  noes  42. 

Mr.  VAN  SCHOONHOVEN  thought  the  au- 
thority to  remove  local  officers  of  the  class  men- 
tioned, was  too  great  a  power  to  be  given  to  the 
Governor.  He  might  overthrow  the  decision  of 
a  county  from  partizan  motives.  He  moved  to 
amend  by  striking  out  the  words  "except  dis- 
trict attorneys,"  and  to  provide  that  the  remo- 
val should  be  made  by  and  with  the  advice  and 
consent  of  the  board  of  supervisors  of  the  coun- 
ty ^  which  such  officer  may  reside."  This 
woulJ  give  the  officers  against  whom  charges 
were  preferred  an  opportunity  to  be  tried  by 
their  peers. 

Mr.  ANGEL  said  the  Governor  had  already 
the  power  to  remove  sheriffs,  &c,  and  he  had 
not  heard  that  there  was  any  complaint  against 
that  power,,  which  had  not  been  very  frequent- 
ly exercised. 

Mr.  STOW  hoped  if  the  amendment  prevail- 
ed, it  would  not  be  imposed  upon  the  Governor 
to  see  that  the  laws  were  faithfully  executed.— 
His  powers  had  already  been  so  restricted  that 
he  could  not  do  much  more  than  look  on  and 
wish  that  the  government  might  do  well.  He 
could  see  no  good  reason  for  a  change  of  the 
present  constitution  in  this  respect. 

Mr.  RHOADES  concurred  in  this  view  of  the 
question.  Nothing  certainly  c.  uld  be  more  pio- 
per  and  necessary  than  that  the  Chief  Executive 
should  have  this  control  over  the  subordinate 
executive  officers  of  the  counties. 

Mr.  VAN  SCHOONHOVEN  replied  to  Mr 
Stow,  saying  that  if  the  Governor  had  nothing? 
else  to  do,  he  might  employ  himself  in  this  way, 
for  that  reason.  His  objection  was  to  giving 
any  one  officer  absolute  power  to  remove  ano- 
ther. 

Mr.  PATTERSON  had  never  felt  any  danger 
from  this  provision,  and  he  did  not  believe  any 
Governor  of  this  state  would  descend  to  the  ex- 
ercise of  this  power  from  mere  partizan  motives. 
He  knew  that  in  one  instance  it  had  been  exer* 
cised  with  great  propriety. 

Mr.  BASCOM  suggested  that  the  power  of 
removal  might  be  properly  transferred  to  the 
supreme  court.  These  officers  might  then  be 
tried  by  a  tribunal  very  capable  of  deciding 
whether  they  had  committed  anything  worthy  of 
removal.  He  would  he  tried  at  home,  too  j 
while  if  the  Governor  was  to  decide  there  must 
be  the  expense  of  a  journey  to  the  capital. — 
There  was  no  danger  in  leaving  this  power 
where  it  was,  though  it  Would  result  in  some  in- 
convenience  and  expense  to  the  party  dealt  with. 

Mr.  SIMMONS  insisted  that  it  would  not  do 
to  sever  the  Chief  Executive  from  the  subordi- 
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tiate  -executive  officers  of  counties.  There  might 
be  occasion  for  the  prompt  exercise  of  this  pow- 
er of  removal — pervading  excitement,  which 
would  admit  of  no  delay  in  the  removal  of  the 
officer. 

The  amendment  was  lost. 

Mr.  MARVIN  and  Mr.  KIRKLAND  sugges- 
ted alteration*  in  the  wording  of  the  section, 
ani  it  was  amended,  by  striking  out  the  excep- 
tion of  district  attorneys,  and  inserting  a  clause 
giving  the  Governor  power  to  remove  all  the  of- 
ficers mentioned  in  the  section. 

Mr.  HARRIS  moved  to  strike  out  the  limita- 
tion in  regard  to  the  number  of  coroners.  Agreed 
to,  45  to  31. 

Mr.  STOW  thought  there  should  be  a  time 
fixed  when  the  office  of  a  sheriff  should  expire, 
when  elected  to  fill  a  vacancy.  Otherwise  the 
object  of  electing  for  three  years  might  be  de- 
featel,  so  far  as  the  intention  was  to  have  these 
elections  come  rounJ  at  a  general  election.  By 
the  decision  of  the  courts,  when  a  sheriff  was 
elected  to  snp,  ly  a  vacancy,  he  served  for  the 
full  term  of  three  years.  He  proposed  an  amenJ- 
ment  providiri?  that  when  elected  to  fill  a  vacan- 
cy, the  sheriff  should  serve  only  for  the  unex- 
pired term. 

Mr.  KIRKLAND  inquired  what  evil  had  re- 
sulted from  the  present  mode,  u.ider  the  decision 
ot  the  courts.  It  might  be  well  to  avoid  the  ad- 
ditional excitement  which  the  election  of  these 
local  officers  at  the  same  time,  would  be  likely 
to  produce. 

Mr.  STOW  desired  to  produce  symmetry  and 
uniformity  in  elections. 

Mr  FORSYTH  would  like  to  secure  the  ob- 
ject  of  the  gentleman  from  Erie,  it  it  would  not 
cost  too  much  ,-  but  he  thought  the  counties 
would  thus  be  too  often  put  to  the  expense  of 
special  elections. 

Some  further  conversation  occurred. 

Mr.  BASCOM  thought  it  would  be  well  to  al- 
low the  board  of  supervisors  to  fill  vacancies. 

The  amendment  of  Mr.  Stow  was  negatived. 
30  to  33. 

Mr.  STOW  movel  to  insert,  afler  the  word 
11  offices,"  in  the  seventh  line,  as  follows: — 

11  No  per*on  shall  be  eligible  to  the  offic*  of  sheriff 
wh  i  shall  have  be  n  a  deputy  sheriff,  or  under  sheriff, 
w»thin  orif  year  next  preceding  the  election  ai  which 
the  sheriff  is  to  he  chosen."  i 

Mr.  S.  referred  to  the  evils  which  had  result- 
ed from  the  election  of  deputies  to  the  office  of 
sheriff — they  procuring  their  nomination  through  \ 
the  influence  of  the  retiring  officer,  who  is  again 
appointed  under  sheriff.  It  also  degraded  the 
character  of  the  officer,  and  tended  to  reduce 
the  responsibilities  of  the  station. 

Mr.  bWACKHAMER  thought  this  was  a  nar- 
row  and  restrictive  policy,  which  he  hoped  would 
not  prevail.  He  would  rather  strike  out  the 
limitation  in  the  report. 

Mr.  STOW  took  a  different  view  of  public  of- 
fice  from  the  gentleman  from  Kings.  He  admit- 
ted no  man's  right  to  public  station.  All  offices 
belonged  to  the  people,  and  it  was  their  duty  to 
decide  upon  the  fitness  of  a  person.  Complaint 
had  been  made  of  the  present  system,  and  it 
should  be  remedied. 

Mr.  BASCOM  hoped  the  proposition  would 
lot  be  rejected  without  consideration.    If  there 


was  a  propriety  in  excluding  the  sheriff  from 
reelection,  there  was  an  equal  propriety  to  ex- 
clude the  under  and  deputy  sheriffs.  And  he 
would  go  farther  still,  and  prohibit  the  sheriff 
from  becoming  an  under  sheriff  within  two 
years. 

Mr.  VAN  SCHOONHOVEN  thought  unless 
we  were  to  descend  to  particulars  and  decide 
between  the  availability  of  candidates  for  this 
office,  we  had  better  leave  this  out  of  the  con- 
stitution in  regard  to  eligibility.  He  was  totally 
opposed  to  this  amendment. 

Mr.  MANN  was  opposed  to  this  amendment 
He  had  always  noticed  in  this  city  that  when  we 
did  not  take  the  sheriff  from  one  of  the  deputies, 
we  almost  invariably  got  a  poor  stick,  who  ru/ 
incd  himself  and  all  his  bondsmen. 

The  discussion  was  continued  by  Messrs. 
KIRKLAND,  YOUNG,  RICHMOND,  STOW, 
and  SIMMONS. 

Mr.  STOW,  though  still  convinced  of  the  pro- 
priety of  his  amendment,  ytt  as  he  saw  the 
sense  of  the  Convention  was  against  it,  he 
would  withdraw  it. 

Mr.  SWACHAMER  moved  tc  strike  out  the 
words  which  declare  the  sheriff  to  be  ineligible. 

Mr.  DANA  opposed  this  and  it  was  lost. 

Mr.  DANA  had  leave  to  record  his  vote  in 
favor  of  the  three  years'  term  for  sheriff. 

Mr.  STETSON  had  leave  to  record  his  vote 
against  it. 

Mr.  CROOKER  gave  notice  of  a  motion  to 
reconsider  that  vote. 

Mr.  HARRISON  moved  an  addition  to  the 
section  providing  that  in  all  cases  of  vacancy  by 
removal  or  death,  the  board  of  supervisors  shall 
fill  the  same  for  the  unexpired  term. 

At  the  suggestion  of  Mr.  WORDEN,  the  mo- 
ver  waived  his  amendment  for  the  time  being. 

The  first  section  was  then  adopted. 

The  second  section  was  then  read  as  follows: 

$  2  District  attorneys  may  be  removed  from  office, 
at  any  time  within  the  term  tor  whii  h  they  shall  have 
been  elected,  by  the  county  conr  s  of  the  respe  tive 
counties  of  this  state,  giving  to  sufh  di-trict  attorney 
a  copy  of  the  charges  against  him,  ana  an  opportunity 
of  being  heard  in  his  defence. 

Mr.  MARVIN  remarking  that  the  amend, 
ment  to  the  first  section  had  rendered  this  unne- 
cessary, moved  to  strike  it  out.     Agreed  to. 

Mr.  SWACKHAMER  offered  a  section  that 
no  county  clerks  or  district  attorneys  should  re- 
ce  ve  any  fees  of  office,  but  that  both  should 
receive  a  salary  to  be  fixed  by  the  board  of  su- 
pervisors, the  same  to  be  neither  increased  nor 
diminished  during  their  continuance  in  office. 

Mr.  ANGEL  said  the  proper  place  for  this 
amendment  would  be  in  another  section. 

This  section  was  debated  by  Messrs.STRONG, 
NICHOLAS,  ANGEL  and  STOW,  and  laid  on 
the  table. 

The  third  section  was  then  read  as  follows: 

$3.  The  board  of  supervisors  shall  fix  the  number 
of  superintendents  of  the  poor,  who  shall  be  chosen  by 
th**  electors,  not  exceeding  ihree  in  each  county;  nna 
\vh*re  more  than  one  shall  be  chosen  in  any  •  ounty. 
they  shall  divide  them  into  classes,  so  that  one  shall 
be  chosen  each  year,  after  the  first  election 

Mr.  STETSON  doubted  whether  this  office 
was  likely  to  be  permanent  enough,  to  be  pro- 
vided for  in  the  constitution.    The  legislature 
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might  change  the  whole  poor  system  and  abol- 
ish* the  office. 

Mr.  MARVIN  moved  to  strike  out  the  sec- 
tion. 

Mr.  ANGEL  had  no  feeling  about  it.  This 
was  an  evil  complained  of  in  his  county,  and  for 
this  reason,  he  had  proposed  this  remedy. 

The  motion  to  strike  out  was  discussed  by 
Messrs.  SIMMONS  and  BERGEN  and  pre- 
vailed. 

The  4th  section  was  read  as  follows : — 

$  4.  A  county  treasurer  shall  be  annually  chosen  by 
the  electors  of  ench  county.  He  shall  hold  his  office 
for  one  year,  un  e  s  sooner  removed  He  may  be  re-t 
quired  by  the  hoard  of  supervisors  to  give  such  securi- 
ty as  thev  shtll  approve,  and  to  renew  the  same  Jrom 
time  to  time;  and  in  case  of  default  in  giving,  or  re- 
newing such  security,  when  required,  his  office  shall 
be  deemed  vacant.  The  board  of  supervisors  of  each 
county  shall  lnve  power  to  remove  s"ch  treasurer  from 
office,  whenever  they  shall  deem  such  removal  neces- 
sary for  the  safety  of  the  county,  giving  such  treasur- 
er a  copy  of  the  charges  against  him,  and  an  opportu- 
nity of  being  Heard  iu  his  defence ;  and  shall  have 


power  to  fill  all  vacancies  in  the  office  of  county  trea- 
surer, by  appointment,  until  the  next  annual  elec- 
tion. 

Mr.  HAWLEY,  after  a  few  remarks,  offered 
a  substitute  providing  for  the  election  of  com- 
missioners for  loaning  money,  whether  of  this 
state  or  of  the  U.  States,  as  well  of  county  trea- 
surer. 

Mr.  BERGEN  opposed  the  substitute,  and  it 
was  further  debated  by  Messrs  WORDEN,PAT- 
TERSON,  RUSSELL,  HAWLEY,  RHOADES, 
DANFORTH  and  HARRIS. 

Mr.  ST.  JOHN  moved  the  previous  question, 
and  it  was  seconded. 

The  substitute  was  rejected,  ayes  23,  noes  48. 

The  section  was  further  debated  by  Messrs. 
BERGEN  and  SIMMONS. 

Mr.  ALLEN  moved  to  except  N.  York  from 
ti  e  operation  of  this  section. 

Mr.  ANGEL  moved  to  adjourn.    Agreed  to. 

Adj.  to  8£  o'clock  to-morrow  morning. 


WEDNESDAY,  SEPTEMBER  3D. 


Prayer  by  the  Rev.  Henry  Benson. 

Mr.  TOWNSEND  presented  the  memorial  of 
several  firms  in  the  city  of  New  York  for  a  state 
board  of  assessors.     Refeired. 

TO  EQUALIZE  TAXATION. 

Mr.  BRAYTON,  from  the  committee  of  re- 
vision, of  the  new  articles  of  the  constitution, 
offered  a  resolution  to  excuse  the  members  <  f 
that  committee  from  attending  the  sittings  of 
the  Convention.     Agreed  to. 

CLOSING  BUSINESS  OF  THE  CONVENTION. 

Mr.  JONES  offered  the  following  which  was 
laid  on  the  table  until  halt-past  3  o'clock  this 
afternoon. 

Resolved,  That  after  Saturday  next  the  Convention 
■will  not  take  up  and  consider  any  of  the  reports  of 
the  standing  committees  of  this  body  then  unacted  on, 
but  will  on  the  ensuing  Monday  proceed  to  consider 
the  report  of  the  select  committee  appointed  to  revise 
the  several  amendments  adopted  by  the  Convention. 
CURRENCY  AND  BANKING. 

Mr.  BAKER  called  for  the  consideration  of 
several  motions  of  reconsideration  of  which  no- 
tice was  given  on  the  adoption  of  sections  of 
Mr.  Cambreleng's  report.  The  first  question 
©n  which  he  called  for  action  was  on  the  adop- 
tion of  the  fourth  section. 

Mr.  TOWNSEND  hoped  the  report  would 
not  be  disturbed.  He  called  for  the  yeas  and 
nays  thereon,  and  they  were  ordered. 

Mr.  BAKER  said  it  had  been  represented  to 
him  thai  the  report  of  the  select  committee,  on 
Mr.  LooMis*  report  would  accomplish  a  settle- 
ment of  the  questions  involved  and  therefore  he 
Would  withdraw  his  motion. 

Mr.  CAMBRELENG  hoped  it  would  not  be 
withdrawn,  if  it  was  again  to  come  up.  He 
was  called  away  from  the  city  for  a  few  days, 
and  should  leave  this  evening,  and  he  desired  a 
disposition  of  this  matter  now  as  he  was  anx- 
ious to  be  present  when  it  was  acted  upon. — 
His  desire  was  to  strengthen  the  banks  and  that 
was  the  interest  of  the  twenty  or  thirty  gentle* 


men  on  this  floor  who  were  either  bankers  or 
holders  of  stocks  in  banks;  and  the  section 
would  not  accomplish  that  purpose.  But  he 
was  opposed  to  a  reconsideration,  for  the  ques- 
tion had  been  decided  satisfactorily  by  the  com- 
promise on  the  amendment  of  Mr.  Jordan. 

Mr.  KIRKLAND  briefly  addressed  the  Con- 
vention  on  this  subject. 

Mr.  RUSSELL  suggested  that  the  subject 
should  be  postponed  until  Monday  at  10  o'clock 
A.  M.,  at  which  time  the  gentleman  from  uf 
folk  would  be  present ;  and  at  that  time  gentle- 
men might  submit  the  amendment  they  desired 
to  see  adopted.  On  that  day  a  full  attendance 
might  be  expected,  and  then  the^nal  vote  would 
be  more  satisfactory. 

The  question  was  postponed  until  Saturday, 
by  consent. 

RIGHTS  AND  PRIVILFGES. 

Mr.  SWACKHAMER  moved  to  discharge  the 
committee  of  the  whole  from  the  consideration 
of  Report  No.  11,  on  rights  and  privileges,  and 
that  -i  be  taken  up  next  after  that  on  me  elec- 
tive franchise. 

Mr.  LOO  MIS  supposed  that  this  report 
would  be  placed  first  in  the  report  of  the  revising 
committee,  and  when  the  Convention  came  to 
the  consideration  of  that  report  this  would  ne- 
cessarily have  to  be  decided  upon  and  amended. 
He  thought  it  would  be  well  to  make  no  more 
special  orders,  but  spend  a  few  days  in  discuss- 
ing the  general  report. 

Mr.  AYRAULT  moved  to  lay  the  resolution 
on  the  table.     Agreed  to. 

Mr.  STRONG  moved  to  lay  all  the  other  or- 
ders  of  business  on  the  table,  and  that  the  un- 
finished business  be  taken  up.    Agreed  to. 
LOC*L  OFFICERS. 

The  Convention  resumed  the  consideration  of 
the  report  of  standing  committee  No.  7. 

The  4th  section  was  under  consideration. 

Mr.  ALLEN  withdrew  his  amendment  to  the 
section. 
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Mr.  MARVIN  moved  to  strike  out  the  entire 
section. 

Mr.  RUSSELL  moved  the  previous  question, 
and  there  was  a  second,  &c. 

The  4th  section  was  stricken  out. 

The  5th  section  was  next  read  as  follows  : — 

$  5  Mayors  of  cities  in  the  several  cities  io  this  state, 
shall  be  chosen  annually,  by  the  electors*  entitled  to 
Vote  for  members  of  the  com.non  councils  of  such  ci- 
ties, respectively. 

Mr.  CORNELL  desired  so  to  amend  as  to 
give  the  city  of  New  York  authority  to  elect 
its  mayor  biennally 

Mr.  STOW  also  desired  such  an  amendment 
to  be  made.  He  thought  the  day  was  not  far 
distant  when  our  cities  would  elect  their  mayors 
for  two  years. 

Mr.  HARRIS  hoped  the  whole  section  would 
be  stricken  out. 

Mr.  MORRIS  entered  into  some  explanations 
in  relation  to  it.  The  motion  to  amend  was 
withdrawn  and  the  section  was  stricken  out.. 

The  6th  section  was  read  tnus  : 

$  6  All  officers  now  elective  by  the  people  shall  con- 
tinue to  tie  elected.  All  county  offerers  wnose  election 
or  appointment  is  not  provided  for  by  this  constitution 
shall  be  elected  by  the  electors  of  the  respective  coun- 
ties, or  appointed  by  the  boards  of  supervisors,  as  the 
legislature  shall  direct.  All  c i i y ,  town  and  village 
officers,  whose  eleciion  or  appointment  is  not  provided 
for  by  this  constitution,  shall  be  elected  by  the  electors 
of  such  cities,  towns  and  villages,  or  appointed  by  such 
authorities  thereof,  as  the  legist  ture  snail  d  signate 
for  that  purpose.  All  other  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  constitution, 
and  all  officers  whose  offices  may  hereafter  be  creaied 
by  law,  shall  be  elected  t>y  the  peonie,  or  appointed,  as 
the  legislature  may,  by  ltw,  direct. 

Mr.  KIRKLAND  said  some  question  had 
arisen  whether  loan  commissioners  were  county 
officers.  To  obviate  all  difficulty,  he  moved  to 
strike  out  the  second  sentence  as  follows  : 

"All  county  officer-?  whose  election  or  appointment 
is  not  provided  for  by  this  constitution  shall  beeleced 
by  the  electors  of  the  respective  counties,  or  appointed 
by  the  boards  of  supervisors,  as  the  legislature  shall 
direct.'' 

Mr.  ANGEL  thought  this  would  produce  a 
derangement  of  the  design  of  the  section. 

Mr.  KIRKLAND  explained. 

Mr.  BASCOM  said  it  would  leave  a  fragment 
of  central  appointing  power,  by  striking  out  the 
sentence  ;  nnd  he  was  in  favor  of  retaining  it. 

Mr.  JONES  said  if  the  amendment  prevailed 
the  power  might  be  given  by  the  legislature  to 
the  central  appointing  power — the  Governor — 
which  it  was  the  desire  of  the  committee  to 
avoid. 

Mr.  PATTERSON  said  it  would  not  do  to 
take  out  this  provision,  for  it  was  the  best  in 
the  section.  Strike  it  out  and  the  Governor 
might  be  given  power  to  appoint  county  treasu- 
rers. 

Mr.  KIRKLAND  withdrew  his  amendment. 

Mr.  DANA,  alter  some  remarks,  moved  to 
amend  by  si  liking  out*  the  second  and  third  sen- 
tences, and  inserting  "  and"  before  •*  all"  in  the 
§th  line. 

Mr.  CROOKER:— Why,  that  is  more  objec- 
tionable than  the  other. 

Mr.  HARRIS  also  objected  to  the  amendment. 
He  thought  the  section  was  admirably  drawn, 
and  should  not  be  amended. 

Mr.  PATTERSON  thought  the  section  was 


admirably  drawn,  and  that  it  should  be  kept  as 
it  was. 

Mr.  DANA  explained. 

Mr  BAKER  moved  to  amepd  the  matter  pro- 
posed to  be  striken  out,  by  inserting  after  the 
word  "  constitution,"  in  the  third  line,  the  words 
a  including  commissioners  of  loans,  and  the 
commissioners  for  loaning  certain  moneys  of  the 
United  States,  deposited  with  the  state  of  New- 
York  for  safe  keeping." 

Mr.  RUSSELL  thought  the  majority  of  ft 
county  should  make  choice  or  their  own  county 
officers  He  therefore  desired  the  section  to  re- 
main as  it  wa*. 

Mr.  ANGEL  would  regret  to  see  the  amend, 
ment  adopted.  The  section  was  left  in  such  a 
shape,  that  the  legislature  might  direct  the  elec- 
tion or  appointment  of  the  loan  commissioners 
as  they  might  see  fit,  and  this  was  obviously 
proper. 

Mr.  BERGEN  moved  the  previous  question, 
and  there  was  a  second,  &c. 

Mr.  BAKER'S  amendment  was  negatived — 
ayes  29,  noes  63. 

Mr.  DANA'S  motion  to  strike  out  the  second 
and  third  sections  was  negatived — ayes  1,  noes 
85. 

Mr.  O'CONOR  moved  a  verbal  amendment, 
to  add  after  "  villages,"  in  the  eighth  line,  "  or 
subdivisions  thereof,"  so  as  to  provide  for  the 
division  of  cities,  towns,  and  villages. 

Mr.  ANGEL  assented  to  the  amendment. 

Mr.  LOOMIS  moved  to  add  the  words  "  or 
other  county  authorities,"  after  the  word  "  su- 
pervisors," in  the  fifth  line. 

Mr.  RICHMOND  objected. 

The  section  was  then  adopted. 

Mr.  LOOMIS  gave  notice  of  a  motion  to  re* 
consider. 

The  7th  section  was  lead: 

§  7.  The  several  officers  in  this  article  alluded  to, 
sha  i  possess  the  powers  and  perform  the  duties  now 
provided  by  law,  and  such  as  the  legislature  shallt 
here  fter,  from  time  to  time,  by  law  direct. 

Mr.  HARRIS  was  disposed  to  strike  it  out  as 
unnecessary.     > 

Mr.  ARCHER  followed  on  the  same  side.-— 
He  moved  to  strike  out  "and  such,"  in  the  se- 
cond line,  and  insert  t; subject  to  such  modifha* 
tion." 

Mr.  MARVIN  thought  the  section  was  un- 
necessary, but  if  it  were  retaim  d  it  should  be 
further  amended.  He  suggested  several  amend- 
ments  that  ought  to  be  made. 

Mr  ANGEL  thought  the  section  should  be 
stricken  out. 

The  amendment  was  withdrawn  and  the  sec- 
tion rejected 

Mr.  SWACKHAMER  offered  the  following 
as  an  additional  section  : 

$  9.  The  legislature  shall  establish  by  lanr  the  fees  to 
bep-iid  to  and  received  by  the  county  clerksand  district 
attorneys  of  the  several  coun*ies  of  this  siate;  and 
such  clerks  and  district  attorneys  shall  account,  for  all 
fees  receivea  by  them  to  the  treasurers  of th  ir  respec- 
tive counties  And  thn  coun  y  clerk,  district  attorney, 
and  county  treasurer  in  the  srverd  counties,  shall  be 
compensated  for  their  official  services  by  annu  I  salar- 
ies to  be  fixed  ny  <he  boards  of  supervisors  of  such  coun- 
ties, aud  paid  out  of  the  treasury  thereof,  which  shall 
not  be  increased  or  diminished  during  the  officint 
term  of  such  county  clerk,  district  attorney  or  trea* 
surer. 
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Mr.  LOOMIS  said  the  thoughts  of  the  gen. 
tleman  from  Kings  had  been  running  in  the  same 
direction  with  his  own.  He  had  prepared  a 
section  which  he  should  have  offered  if  the  gen- 
tleman  from  Kings  had  not  made  this  motion. 

Mr.  ST.  JOHN  moved  to  amend  the  substi- 
tute by  striking  out  all  after  the  words  k<  there- 
of," and  inserting  "  which  shall  not  exceed  the 
amount  of  lees  paid  into  the  treasury  by  such 
officers  respectively." 

Messrs.  KFrsSELL,  SWACKHAMER,  PAT- 
TERSON, LOOMIS.  TOWNSEND,  STOW, 
SIMMONS,  RUGGLES,  PERKINS,  and  others 
explained  and  debated  this  proposition. 

The  debate  was  terminated  by  the  previous 
question. 

Mr.  St.  John's  amendment  was  negatived. 

Mr.  Swackhamer's  section  was  also  negativ- 
ed. 

The  8th  section  was  read  thus  : — 

$  8  The  legislature  shall  regulate  by  law,  the  fees 
or  compensation  of  all  cuuu-y,  town  or  ot  ei  officers, 
for  whose  compensation  no  ether  provision  is  made  in 
this  constitution. 

It  was  rejected. 

The  9th  section  was  read  thus  : — 

$  9.  The  board  of  supervisors,  in  each  county,  shall 
fix  the  annual  compensation  of  the  district  attorney, 
which  shill  not  be  changed,  after  his  election,  during 
the  teim  for  which  he  shall  have  been  chosen. 

Mr.  SHAVER  moved  to  amend  by  striking 
out  all  after  •*  attorney,"  and  make  the  section 
read  as  follows  : — 

11  The  board  of  supervisors  in  each  county  shall  an- 
nually fix  the  compensation  of  the  district  attorney/' 

Mr.  MANN  thought  the  section  had  better 
be  stricken  out  and  the  whole  matter  left  to  leg- 
istion. 

Mr.  SHAVER  withdrew  his  amendment  to 
permit  the  vote  to  be  taken  on  striking  out. 

Mr.  RICHMOND  opposed  the  amendment. 
The  boar  J  s  of  supervisors  could  best  determine 
what  ought  to  be  the  salary  of  this  officer. 

Mr.  CROOKER  was  most  decidedly  in  favor 
of  the  motion  to  strike  out,  and  for  two  reasons: 
It  was  well  known  that  he  did  not  regard  the 
boar  J  of  supervisors  a  proper  body  to  fix  the 
amount  of  salaries  of  county  officers.  He  had 
had  experience  enough  in  those  boards  to  know 
that  their  action  was  someiimes  influenced  by 
motives  that  ought  not  to  have  influenced  their 
decisions.  They  were  too  often  governed  in 
their. action  by  political  feeling.  Local  excite- 
ments arising  from  temporary  causes  many  times 
exerted  a  controlling  influence  over  the  action 
of  these  boards.  Their  political  complexion 
was  constantly  changing  There  was  danger 
that  the  amount  of  salaty  would  too  olten  be 
controlled  by  the  political  partialities  of  the 
members.^  While  a  political  friend  might  be 
liberally  paid,  a  political  adversary  would  be 
liable  to  be  dented  a  fair  compensation  for  his 
labor.  He  admitted  most  cheerfully  that  when 
the  boards  of  supervisors  had  a  fair  opportunity 
for  calm  consideration,  they  generally  acted 
with  great  fairness  But  if  this  section  was  re- 
tained  they  might  be  called  on  to  fix  the  salary 
of  a  political  opponent  immediately  after  the 
close  of  a  contes  ed  election,  and  before  the  bit- 
terness excited  by  it  had  subsided.  If  the  fix- 
ing of  the  amount  of  compensation  of  district 


attornies  was  left  where  it  should  be,  with  the 
legislature,  there  would  be  something  like  uni. 
formity  in  amount  in  proportion  to  the  business 
done.  The  amount  would  be  regulated  without 
passion,  prejudice  or  local  and  temporary  ex- 
citement. Again,  he  was  opposed  to  making 
the  district  attorney  a  salary  officer.  It  could 
not  be  done  with  propriety.  There  was  a  vast 
difference  in  the  amount  of  business  required  to 
be  done  by  district  attornies  in  different  years. 
In  times  of  excitement  and  crime,  like  those 
through  which  several  couniies  in  this  state  had 
recently  passed,  a  salary  fixed  without  reference 
o  it,  and  before  their  occurrence,  would  afford 
a  very  inadequate  compensation.  Making  the 
office  a  salaried  one  would  strongly  tend  to  in- 
duce the  officer  to  neglect  his  duties.  If  he 
could  receive  the  same  pay  whether  he  did  little 
or  much,  it  was  not  to  be  supposed  the  district 
attorney  would  be  over  diligent  in  attending  to 
the  business  of  his  office.  Such  a  course  would 
inevitably  lead  to  a  neglect  of  the  business  of 
the  people.  He  was  therefore  in  favor  of  leav- 
ing the  whole  subject  in  the  hands  of  the  legis- 
lature where  it  belonged. 

Mr.  SIMMONS  likewise  favored  the  striking 
out  of  this  section. 

Mr.  HARRIS  said  there  ought  to  be  a  general 
law  fixing  the  salaries  of  district  attorneys,  but 
this  was  not  matter  for  a  constitution. 

M  .  BOWDISH  moved  the  previous  question, 
and  there  was  a  second,  &c. 

Mr.  RICHMOND  called  for  the  yeas  and  nays 
on  the  motion  to  strike  out,  and  they  were  >eas 
53,  noes  32. 
The  10th  section  was  read  thus  : — 

§  10.  When  the  duration  of  any  office,  is  not  provided 
by  this  consul  u  ion,  it  may  be  declared  by  law,  and  if 
not  so  declared,  such  office  yhal  beheld,  during  the 
pleasure  of  the  authority  making  the  appointment. 

Mr.  BASCOM  desired  to  amend  by  striking 
out  all  after  the  word  ''  law,"  in  the  2d  line. 

Mr.  SIMMONS  dou  bted  che  propriety  of  strik- 
ing it  out.  There  might  be  many  officers  remo- 
vable at  pleasure,  which  would  require  this  pro- 
vision to  regulate  them. 

Mr.  BASCOM  said  it  should  be  stricken  out, 
otherwise  officers  appointed  by  the  people  would 
remain  in  for  life. 

The  motion  to  strike  out  was  lost,  33  to  39, 
and  the  section  was  adopted 

Mr.  SWACKHAMER  offered  an  additional 
section  thus  :— 

$  — .  The  legislature  shall  not  fix  the  fees  or  com- 
pensation of  attorneys  or  counsellors  at  law,  and  the 
fees  and  con  pens  it  ion  now  established  are  abolished  ; 
but  provsion  may  be  ri  ade  by  law  for  all  wing  to  the 
prevailing  party  in  nny  suit  as  a  part  of  the  recovery, 
an  equitable  compensat-on  for  the  exp  nses  of  prose- 
curng  or  defending  such  suitor  proceeding. 

Mr.  RUSSELL  complimented  the  Convention 
for  its  action  on  this  report.  It  had  adopted 
everything  that  was  good,  and  rejected  what 
was  bad,  and  he  hoped  its  symmetry  would  not 
be  destroyed  by  any  other  amendment. 

Mr  BASCOM  said,  having  made  sure  from 
the  beginning  to  the  end,  against  fees  onl  per- 
quisites of  office — ail  officers  except  the  privi- 
leged  class  to  which  he  belonged  (lawyers)— -he 
would  now  put  his  hand  on  that  class  by  going 
for  the  amendment. 

Mr.  PATTERSON  thought  this  was  no  place 
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to  fix  either  lawyer's  or  doctor's  fees.    All  this' 
should  be  left  to  the  legislature. 

Mr.  CROOKER  saU  this  provision  would 
prevent  the  legislature  from  saying  that  the  legal 
profession  should  not  receive  lees.  It  was  giv- 
ing to  the  lawyers  what  they  would  not  think  of 
asking  for  themselves. 

Mr.  8VVACKKHAMER  and  Mr.  VAN 
SOONHOVEN  explained. 

Mr.  HARRIS  said  the  effect  of  the  amend- 
ment  would  be,  to  give  the  profession  one-third 
more  fees  than  they  now  received  j  but  he  ap- 
prehended they  ought  not  to  put  such  a  provision 
in  the  constitution. 

Mr.  JORDAN  thought  the  section  should  be 
referred  to  a  select  committee — and  he  made 
that  motion. 

The  previous  question  was  moved  and  se- 
conded ,<,and  the  motion  to  refer  was  lost. 

Mr.  S  WACKH  AMER  advocated  the  adoption 
of  his  proposition.  It  was  very  easy  for  gen- 
tlemen to  sneer  down  a  provision  which  was  to 
effect  their  pecuniary  interests.  But  he  was 
not  to  be  driven  from  his  position,  in  opposition 
to  leifal  monopoly,  by  any  such  attempts.  He 
did  not  wish  to  make  war  upon  the  legal  pro- 
fession— his  proposition  did  not  effect  their  cha- 
racter and  dignity;  but  in  all  his  action  here, 
he  endeavored  to  follow  the  wishes  of  the  peo- 
ple. 

Mr.  FORSYTH  moved  the  previous  question, 
Which  was  seconded,  &c. 

Mr.  Swackhamer's  section  was  negatived — 
ayes  29.  noes  60. 

Mr.  LOO  MIS  moved  to  amend  the  sixth  sec- 
tion by  inserting  the  words  "  or  other  county 
authorities,"  alter  the  word  "  supervisors,"  in 
the  fifth  line.  He  explained  that,  as  the  section 
stood,  it  prevented  the  sheriff  appointing  his 
own  deputies. 

Messrs.  LOOMIS,  RICHMOMD,  SIMMONS 
and  RUSSELL  made  brief  explanations,  and  the 
motion  was  agreed  to. 

Mr.  WORDEN  said  some  provision  should 
be  made,  or  the  sheriffs  to  be  elected  under  the 
present  constitution,  but  who  would  not  come 
into  office  before  the  first  of  January,  would  be 
ousted  by  the  operation  of  the  new  constitution, 
He  moved  the  reference  of  a  section  to  the  stand- 
ing committee,  from  which  the  article  was  re- 
ported, as  follows,  with  instructions  &c. : — 

$  —  All  officers  mentioned  in  this  article  elected  by 
the  people  of  the  several  counties  and  in  office  on  the 
1st  day  of  January,  1847,  shall  hold  their  respective 
offics  until  the  lit  chy  of  January,  1850  and  the  terms 
of  all  officers  mentioned  in  this  article,  and  no.  elected 
by  the  people,  in  office  when  (his  constitution  takes  ef- 
fect, or  appointed  to  fill  any  vacancy  in  such  office, 
shall  expire  on  the  1st  of  January,  1848,  and  the  legisla- 
ture shall  provide  by  law  for  supp  ying  any  vacancies 
oc  tirri  it  in  any  office  c«eated  iu  thi.«  article  until  they 
shall  be  supplied  by  election  or  othe  wise,  and  all 
elections  to  fill  vacancies  shall  be  for  the  residue  of  the 
current  term. 

Mr.  DODD  moved  that  the  article  be  laid 
aside  and  printed.     Carried. 

CORPORATIONS . 

Mr.  TILDEN  from  the  select  committee  to 
whom  was  referred  the  report  on  the  subject  of 
corporations  made  the  following  report : 

$  1.  Co  -porations  may  be  formed  tnder  general  laws ; 
but  shall  not  be  created  by  special  act,  except  fur  mu- 
nicipal purposes}  and  in.  cases  where,  in  the  judgment 


of  the  Legislature,  the  objects  of  the  corporation  can- 
not be  attained  under  general  laws  All  general  laws 
tntl  special  acts  passed  pursuant  to  this  section,  may 
be  altered  from  time  »o  time  or  repealed. 

§  -2  i  ues  from  co  porations  shall  uesecnrcl  by  such 
individual  liability  oi  the  corporators  and  other  meaut 
as  may  b»*  prescribed  by  law 

§3.  The  term  corporations  as  used  in  this  article 
shall  be  construed  to  include  all  associations  and  joint 
slock  companies  having  any  of  the  powers  «»f  corpo- 
rations not  possessed  by  individuals  or  partnerships. 
And  all  corporations  shall  have  the  right  t  sue  and 
*hall  be  subject  to  be  sued  in  all  the  courts  in  like  ca- 
ses as  natural  persuns 

Also,  on  behalf  of  himself  and  Mr.  Loomis, 
the  following  substitute  for  the  2d  section  : — - 

$9  After  the  1st  of  January,  I860,  every  stock- 
holder in  any  corporation  for  pecuniary  gain  or 
benefit  to  the  stockholders,  except  in  insurance  com- 
panies, shill  in  case  such  corporation  become  insol- 
vent, be  liable  f  r  the  unsu'sfied  Inbilities  ol  such 
c  noration,  contracted  uhilsthe  was  a  stockholder, 
to  an  amount  in  addition  to  his  stock  equal  to  the 
nominal  amount  of  such  stock  But  such  liability 
shall  continue  as  to  persons  who  shall  cease  to  '  c  stock- 
no  ders  tor  such  ti  •  e  and  under  such  testrictions  as 
shall  be  established  by  law. 

Mr.  TILDEN  moved  that  the  Convention  now 
proceed  to  the  consideration  of  thiafreport. 

After  a  conversation  in  which  a  wish  was  ex- 
pressed to  have  it  printed,  he  consented  to  lay  it 
on  the  table  until  the  afternoon  session.  The 
printing  was  ordered,  and  the  report  was  laid  on 
the  table  until  half-past  3  o'clock. 
ELECTIVE  FRANCHISE. 

The  report  of  committee  No.  4  was  next  ta- 
ken up. 

The  1st  section  was  read  thus  : — 

$  1.  Every  white  mile  citizen  of  the  ace  of  twenty- 
one  years  who  shall  have  been  a  citizen  for  sixty  days, 
and  an  inhabitant  of  this  state  one  year  next  preced- 
ing any  election,  and  tor  the  last  six  mouths  a  residnt 
«>f  the  county  where  he  m*y  offer  his  vote,  fhall  be  en- 
tried  to  vote  at  such  election,  in  the  election  district 
of  which  he  shall  have  been  an  actual  resident  during 
the  last  preceding  sixty  days,  and  not  elsewhere,  for 
all  officers  that  now  are,  or  hereaiter  may  be,  elective 
by  the  people. 

Mr.  BRUCE  moved  to  strike  out  the  word 
"  white"  in  the  first  line. 

Mr.  BURR  said  he  rose  to  make  a  little 
speech  which  was  not  intended  altogether  for 
Buncombe,  for  he  knew  it  would  be  unpopular 
with  his  constituents.  The  amendment  propo- 
sed by  the  gentleman  from  Madison  appeared 
like  one  of  small  amount;  but  it  was  in  fact  oC 
vast  magnitude.  The  standing  committee,  whose 
report  we  had  under  consideration,  intended,  it 
seems,  that  the  color  of  a  man's  skin  should  be 
the  test  of  his  fitness  to  approach  the  ballot-box* 
He  dissented  from  this  altogether.  The  carry- 
ing out  of  this  principle  was  beset  with  difficul- 
ties. He  did  not  see  how  a  board  of  inspectors 
could,  in  all  cases,  determine  who  were  "  white 
male  citizens.*'  It  was  true  that  if  an  Anglo- 
Saxon,  especially  one  who  did  not  labor  in  the 
sun,  should  offer  his  vote,  he  would  at  once  be 
recognized  as  a  white  man,  and  if  he  had  the 
other  necessary  qualifications,  his  vote  would  at 
once  be  received.  If  the  full-blooded  African 
should  approach  the  poll— whatever  his  other 
qualifications  were — he  would  readily  be  known 
as  a  man  of  color,  and  his  vote  would  be 
promptly  rejected.  But  suppose  the  next  man 
who  offered  his  vote  should  be  a  free  native  born 
citizen,  whose  father  was  a  white  man  and  his 
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mother  a  black  woman,  and  possessing  all  oth- 
er qualifications  of  a  voter  ;  was  not  he  entitled 
to  vote  ?    He  should  probably  be  answered  that 
as  he  was  not  a  white  man,  his  vote  must  be  re- 
jected ;  and  such  he  supposed  would  be  the  case, 
judging  from  the  practice  under  our  present  con- 
stitution, with  a  man  who  had  but  one-sixteenth 
of  African  blood,  and  such   there  were   among 
us,  some  of  whom   had  skins  as  fair  as  many 
who  had  no  taint  of  the  African.     Suppose  one 
of  these  persons  should  offer  his  vote — common 
fame  said   he  was  tainted  with  African  blood — 
he  denied  it :   how  should   the  inspector^  deter- 
mine   the   question  ?     Were   they  to  do  as  was 
done  in  Missouri  a  few  years  since,  in  the  case 
of  a  young  man  who  was  arrested  for  the  crime 
of  having  African  blood  in  his  veins,  and  drag- 
ged before  a  legal   tribunal,  and  who  plead  not 
guilty  j  when   in   the  absence  of  witnesses  the 
court  ordered   that    several   skilful   physicians 
should  be  summoned  to  examine   the   accused, 
and  to  determine  by  their  knowledge  of  physi- 
ology,  whether  he   had  African   blood  in  his 
veins,  or  not?    They  pronounced   him  a  white 
man.     He  consequently  escaped  being  sold  as  a 
slave  to  pay  the  expense  of  the   prosecution. — 
Or  should   the  inspectors  themselves  be  permit- 
ted to  determine  the  question  on  the   spot?    If 
so,  he  feared  that  sometimes  the  color  of  a  man's 
political  coat  might  be  taken  into  consideration 
as  well  as  the   color  of  his   skin.     But,  it  was 
proposed   not   only  to  continue  to  withhold   the 
right  of  suffrage  from  a  large   class   of  native 
born  citizens,  who  did  not  now  enjoy  it,  but  to 
disfranchise  a  numerous  class  who  did — and  for 
Ho  other  crime  than  that  of  being  "  guilty  of  a 
skin  not  colored  like  our  own."    The  constitu- 
tion of  1777,  made  no  distinction  in  the  qualifi- 
cation of  voters,  founded  upon   color.     It  was 
left  to  the  distinguished   gentlemen  who  framed 
the  constitution  of  1821,  to  introduce  this  objec- 
tionable feature  into  our  organic  law.  And  with 
due   deference  to  those  gentlemen,  he  must  say 
that  he  then   believed,  and  still  believed,  that 
they  made  a   retrogade  movement— that   they 
took  a  step  toward  the  dark  ages.     And  should 
this  Convention  in  1846,  take  still  another  step 
in  that  direction,  by  continuing  this  odious  pro- 
vision, and  by  disfranchising  another  portion  of 
our  tax-paying  native  born  citizens  ?     He  trust- 
ed that  a  majority  of  this  honorable  body  were 
not  prepared  to  perpetrate  such  an  act  of  injus- 
tice ;  and   that  no   such    anti-republican    pro- 
vision as   this   would  appear  as   a  blot  upon 
the  fair  face  of  the  constitution.     But  we  were 
told  of  an  inferior  race,  dwelling  in  our  midst. 
We  talked  about  "  people  of  color."    What  did 
we  mean  by  that  ?  Those  whose  ancestors  were 
Africans  ?    He  could  not  concede  that  such  a 
distinct  race  existed  among  us.    There  were  in- 
dividuals of  pure  African  blood,  but  their  num- 
ber was  constantly  diminishing,  and  the  process 
of  amalgamation  which  was  going  on,  in  a  few 
generations  more  would  whiten  them  out  of  ex- 
istence.   It  was  his  opinion  that  a  majority  of 
those  who   had   African   blood  in  their  veins, 
could  boast  that  they  had  also  a  portion  of  Eu- 
ropean blood.      And  of  what  parentage  were 
these  persons  ?    Not  more  than  one  of  a  thou- 
sand was  the  child  of  a  white  woman.    They 
were  the  children  of  our  "free  white  male  citi- 


zens j"  and  by  our  laws  the  child  followed  the 
condition  of  the  father  ;  and  bore  his  name,  re- 
gardless of  the  condition  or  color  of  the  mother. 
And  should  we  undertake  to  deny  the  right  of 
suffrage  to  the  sons  of  our  qualified  electors? — 
Mr  B.  was  acquainted  with  an  individual  ol  the 
class  we  proposed  to  dislranchise.  He  was  for 
years  a  neighbor.  Mr.  B.  knew  him  to  be  a 
man  of  intelligence,  respectability  and  moral 
worth.  He  owned  a  good  farm,  and  few  men 
managed  farming  better  than  he..  He  paid  tax- 
es promptly,  and  performed  all  the  duties  of  a 
good  citizen  j  but  the  lact  was  (and  the  man  w  as 
too  honest  to  a  tempt  to  conceal  it)  that  one- six- 
teenth, or  may  be  one-eighth,  of  the  blood  that 
«oursed  his  veins  was  of  the  proscribed  kind. 
This  fact  might  not  be  established  by  his  color, 
his  skin  to  be  sure  was  not  white — nor  darker 
than  that  of  many  a  sun- burnt  farmer,  who 
claimed  to  be  Anglo-Saxon  ;  but  his  hair  had 
something  of  the  African  curl.  This  man  had 
always  enjoyed  the  right  of  suffrage,  and  had 
exercised  it  much  more  discreetly  than  many  of 
his  neighbors ;  but  he  had  exercised  it  under 
that  aristocratic  feature  iu  our  constitution — a 
property  qualification.  Now,  if  we  incorpora- 
ted this  section  into  our  constitution,  unamend- 
ed— we  disfranchised  this  worthy  man,  and  for 
no  other  reason  than  that  his  hair  was  a  little 
curly  -y  and  Mr.  B.  was  almost  tempted  to  say 
— not  more  so,  than  the  hair  of  some  of  us  here. 
It  would  be  no  more  unjust — no  more  an  act  of 
tyranny — to  disfranchise  a  portion  of  us  who 
occupied  seats  on  this  floor,  because  our  heads 
were  silvered  with  age.  Against  such  monstrous 
injustice  he  entered  his  protest  and  recorded  his 
name. 

Mr.  BRUCE  spoke  energetically  in  favor  of 
human  equality.  The  rights  of  all  men,  as  set 
forth  in  our  declaration  of  independence,  he 
said,  were  derived  lrom  the  Creator.  There 
was  no  distinction  found  in  the  sacred  scriptures, 
and  he  proceeded  to  show  that  the  great  atone- 
ment was  offered  for  all.  He  likewise  quoted 
from  communications  by  General  Jackson  to  the 
colored  population  of  the  south  in  the  last  war, 
to  show  that  they  were  treated  as  worthy  to  be 
enrolled  amongst  the  defenders  of  the  country. 
Messrs.  B  ASCOM,WATERBURY  and  PEN- 
NIMAN  addressed  the  Convention  in  favor  of 
human  rights,  and  in  opposition  to  distinctions 
based  on  shades  of  complexion. 

Mr.  W.  TAYLOR  understood  the  gentleman 
from  Seneca  (Mr.  Bascom)  to  say  that  he  was 
in  favor  of  submitting  to  the  people,  as  a  sepa- 
rate proposition,  the  question  of  extending  the 
elective  franchise  to  the  colored  man,  and  that 
he  would  not  give  any  vote  which  should  go  to 
deprive  those  of  the  right  to  vote  who,  by  the 
provisions  of  the  present  constitution,  are  enti- 
tled to  that  privilege.  In  these  respects  he  ful- 
ly agreed  with  that  gentleman,  and  at  the  pro- 
per time,  he  should  propose  to  amend  the  sec- 
tion by  adding  the  provision  of  the  present  con- 
stitution, which  admitted  colored  men  to  vote 
on  a  property  qualification.  In  doing  this  he 
wished  it  to  be  distinctly  understood,  that  he 
repudiated  the  doctrine  that  property  constitu- 
ted, in  any  sense,  a  just  criterion  of  qualifica- 
tion for  the  exercise  of  the  elective  franchise; 
but  he  was  unwilling  to  leave  the  section,  as  re- 
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ported  by  the  committee,  without  this  provision, 
lor  the  reasm,  that  if  the  ninth  section  should 
be  submitten  to  the  people  as  a  separate  propo- 
sition and  should  by  ihern  be  rejected,  then  all 
of  the  colored  population  now  entitled  to  vote 
would  be  disfranchised,  a  result  he  did  not  wish 
to  see.  As  to  the  property  qualification  of  the 
present  constitution,  he  would  say,  that  he  pre- 
sumed  the  trainers  of  the  constitution  did  not 
regard  it  as  constituting  a  just  criterion  of  qua- 
lification, fur  the  doctrine  was  at  that  time  re- 
pudiated as  to  all  others.  He  therefore  presu- 
med that  it  was  retained  as  to  tbe  colored  man 
for  the  reason,  that  color  constituted  a  physical 
characteristic  which  distinguished  a  class  of  per- 
sons who  for  many  reasons  were  not  supposed 
to  be  well  qualified  for  the  exercise  of  this  right 
and  thai  the  acquisition  of  property  would  be 
regarded  as  exhibiting  that  degree  of  improve- 
ment, and  those  habits  of  industry,  prudence, 
an  J  good  morals  that  indicate  a  better  state  of 
qualifica„ion,  and  that  the  provision  would  offer 
an  inducement  to  them  to  adopt  those  habits  by 
which  they  might  acquire  the  requisite  qualifica- 
tion, it  was  la'r  to  pi  esume  that  some  such  rea- 
sons influenced  the  Convention  in  making  the 
distinction  which  was  adopted;  but  whether  the 
reasons,  whatever  they  may  have  been,  were 
well  founded  or  not,  or  if  well  founded  at  the 
time,  whether  the  period  had  not  arrived  for  the 
removal  of  the  distinction,  were  questions  upon 
which  the  public  mind  was  divided;  and  he  was 
in  favor  of  submitting  the  question  to  the  peo- 
pie,  that  they  might  have  an  opportunity  of  de- 
ciding it  for  themselves.  If  the  people  adopted 
it,  all  would  acquiesce;  if  they  rejected  it,  then 
the  question  would  be  settled  for  a  long  time  to 
come,  and  agitation  upon  the  subject  would 
cease.  He  thought  it  would  be  best  for  all  con- 
cerned, that  the  question  should  be  settled  in 
the  manner  proposed.  He  could  not  however 
vote  to  strike  out  the  word  "white"  in  this  sec- 
ion,  for  if  that  motion  should  prevail,  then  we 
incorporate  in  the  constitution  to  be  submitted 
to  the  people  a  proposition  which  would  jeo- 
pard the  whole  instrument,  or  if  submitted  in  a 
separate  article,  it  must  be  in  conection  with 
other  important  amendments  all  which  wouU 
be  in  danger  of  rejection  by  being,  thus 
combined.  He  would  add  that  the  com- 
mittee to  which  had  been  submitted  the 
subject  of  revismg  the  constitution  and  pro- 
posing the  manner  of  submission,  had  bestowed 
some  consideration  upon  this  question,  and  al- 
though  they  desired,  if  practicable,  to  submit 
the  constitution,  or  the  amendments  adopted,  in 
separate  articles,  yet  it  w^s  apprehended  that 
this  wouid  be  attended  with  difficulty,  from  the 
reason,  that  the  rejection  of  any  one  article 
mis  lit  disjoint  and  derange  the  whole;  still  as  no 
action  had  yet  been  had  upon  it,  it  might  be 
found  practicable  thus  to  submit  it.  If  the  pro- 
position relative  to  the  extension  of  the  elec- 
tive franchise  to  the  colored  population  be  sub- 
mitted as  a  separate  proposition,  it  would  stand 
upon  its  own  merits  in  the  estimation  of  the 
people,  and  its  fate  would  not  involve  any  other 
proposition.  He  hoped,  therefore,  the  Conven- 
tion would  adopt  the  9th  section  as  reported  by 
the  committee}  and  the  amendment  he  had 
suggested. 


Mr.  RUSSELL  wanted  to  ask  if  every  mem- 
ber here  did  not  feel  bound  to  represent  on  this 
question  the  views  of  his  constituents,  no  mat- 
ter what  his  individual  theories  might  be? — 
The  constituent  body  must  be  consulted.  There 
were  more  single  women  in  the  state — two  to 
one  in  number  to  the  negroe,,  and  of  infinitely 
greater  intelligence— and  yet  they  were  excluded 
from  all  participation  in  the  elective  franchise. 
For  one,  he  knew  that  nine-tenths  of  t*»e  people 
in  St.  Lawrence  county— abolitionists  and  all — 
were  opposed  to  the  admission  of  the  negroes  to 
the  right  of  suffrage.  They  believed  the  Al- 
mighty had  created  the  black  man  inferior  to 
the  white  man — that  the  history  of  the  world 
had  shown  him  incapable  of  free  government. 
They  believed  our  own  while  race  were  the 
only  ones  capable  of  self-  government — that  if 
the  negroes  should  be  admitted,  our  republic 
wouhr  soon  be  degraded  to  a  level  with  those  of 
Mexico  and  South  America.  He  felt  bound,  as 
representing  the  constituency  of  St.  Lawrence, 
to  say  to  this  race,  we  cannot  admit  you  to  be 
voters — if  so,  we  must  admit  you  to  an  eq  ual  seat 
with  us  in  the  jury  box,  and  to  hold  office.  He 
agreed  in  this  perfectly  with  his  constituents. — 
This  was  the  only  issue  in  St.  Lawrence  at  the 
Convention  election.  He  was  interrogated  on 
this  subject,  and  informed  them  expressly  that 
he  should  vote  against  suffrage  to  the  negro. — 
He  denied  that  this  was  the  expression  of  a  pre- 
judice. It  was  but  the  expression  ol  the  senti- 
ment of  the  Almighty,  who  had  ordained  the 
colored  man  to  be  inferior  to  the  free  white 
race.  The  right  of  suffrage  should  be  confined 
to  the  free  white  citizens  over  21  years  of  age. 
He  believed  a  vast  majority  of  the  constituent 
body  of  this  state  were  opposed  to  this  exten- 
sion, and  it  was  our  solemn  duty,  as  republic- 
ans, to  carry  out  that  will,  and  vote  down  this 
proposition. 

Mr.  STRONG  said  it  seemed  to  him,  after 
having  such  a  storm  as  we  had  witnessed,  there 
ought  to  be  a  calm.  The  gentleman  in  his  rage 
said  if  we  gave  the  negro  the  right  of  suffrage, 
he  would  have  the  right  to  sit  in  the  jury  box. 
He  (Mr.  R.)  must  be  a  curious  lavvjer  if  he 
did'nt  know  that  a  negro  could  now  sit  in  the 
jury  box.  [Mr.  Crooker: — u  I  have  seen  a 
negro  sit  on  a  jury  in  Buffalo."]  He  says  the 
abolitionists  in  his  county  are  opposed  to  this 
extension.  Were  he  (Mr.  S.)  an  abo'itionist — 
which  he  was  not — he  should  pray  to  be  deliv- 
ered from  such  representatives  as  the  gentleman 
from  St.  Lawrence.  There  was  no  use  of  get- 
ting mad  on  this  subject.  We  could  act  upon 
it  calmly  and  coolly.  It  was  a  question  which 
we  could  put  down  by  main  force;  but  it  would 
return  with  ever  increasing  strength,  until  right 
should  be  done  to  all  classes  of  the  citizens  ot 
the  state. 

Mr.  KIRKLAND  offered  a  proposition  which 
he  believed  would  enable  the  Convention  to  de- 
cide upon  this  question  with  a  great  deal  of 
unanimity.  There  were  lew  gentlemen,  he  be- 
lieved, who  desired  to  deprive  the  colored  popu- 
lation of  their  natural  rights,  while  there  were 
many  who  doubted  the  propriety  of  at  once  ad- 
mitting them  to  share  with  white  citizens  the 
benefits  of  the  elective  franchise.  His  proposi- 
tion was  to  save  to  the  colored  people  the  same 
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privileges  which  they  now  possess,  and  also  to 
submit  to  the   people  the  question   of  allowing 
them  to  enj.»y  the  elective  franchise.     He  said 
lie  would  present  them  in  form  in  due  season. 
The  Contention  here  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  Jones'  resolution  was  taken  up,  provid- 
ing that  after  SaturJaynext,  the  convention  will 
not  take  up  or  consider  any  article  not  then  acted 
upon,  &c.  (as  above). 

Mr.  F.  F.  I3ACKUS  proposed  to  strike  out 
Saturday,  and  insert  Friday. 

Mr.  JUNES,  though  in  favor  of  commencing 
the  work  of  revision  at  the  earliest  day.  pre- 
ferred to  leave  the  question  on  the  amendment 
to  the  decision  of  the  Convention. 

Mr.  BASCOM  thought  we  had  better  not  tie 
ourselves  up  to  this — as  delegates  might  leave 
for  home  on  Saturday,  in  the  expectation  that 
nothing  new  was  coming  up  j  and  yet  something 
might  occur  making  that  necfssary. 

Mr.  LOOM1S  moved  a  substitute,  as  follows: 
Resolved,  That  this  Convention  will,  on  Friday  mor- 
ning next,  at  nine  o'clock,  proceed  to  thee  nsideration 
»nd  revision  of  thj  ai tides  of  the  Constitution  which 
have  been  acted  upon,  and  also  of  so  much  ol  the  tx- 
istiug  constitution  as  shall  not  have  been  considered 
befbie  then. 

Mr.  TALLMADGE  opposed  the  resolutions- 
saying  that  whenever  the  committee  on  the  en- 
grossment of  the  articles  should  make  their  re- 
port, we  could  then  take  up  the  articles  for  re- 
vision, and  keep  the  matter  within  our  control- 
Mr-  STRONG  said  we  should  not  have  to 
wait  for  that  committee  to  report.  They  would 
be  ready  as  soon  as  we  should.  Again,  if  we 
were  to  prolong  the  s^ssiou  a  month,  we  should 
be  just  where  we  were  now,  with  articles  be. 
fore  us  that  we  could  not  act  upon,  except  in  a 
hurry,  and  we  had  better  not  touch  them  unless 
we  could  have  time  for  it.  We  could  not  pass 
on  all  these  reports,  and  do  our  work  well  j  and 
hence  wc  had  better  leave  the  old  constitution 
to  stand  in  such  cases,  than  to  kick  over  what 
we  had  done  well,  by  something  badly  done. 

Mr.  A.  W.  YOUNG  was  opposed  to  any  res- 
olution which  would  preclnle  taking  up  any  of 
these  reports  that  were  behind — saying  that  it 
might  compel  us  to  adjourn,  leaving  our  work 
half  done. 

Mr.  JONES  said  his  object  was  to  secure  time 
enough  for  a  revision  of  what  had  been  done, 
that  it  might  be  well  done.  He  did  not  believe 
we  should  sit  beyond  Tuesday  ;  and  that  would 
leave  the  people  little  time  enough  to  consider 
the  articles  we  should  submit.  The  Convention 
of  1821  gave  the  people  some  seventy  days  to 
overlook  their  work.  We  should  give  them  but 
twenty-seven,  if  we  adjourned  on  Tuesday.  He 
had  thought  that  we  might  revise  our  work  on 
Monday  and  Tuesday  ;  but  the  gentleman  from 
Herkimer  thought  otherwise,  fie  was  inclined 
to  think  we  might  want  more  time,  and  perhaps 
it  would  be  well  to  begin  the  work  on  Saturday. 
J3ut  he  disliked  so  much  of  that  gentleman's 
proposition  as  contemplated  taking  up  other  and 
new  articles,  after  we  had  gone  on  with  the  re- 
vision. 

Mr.  VAN  SCHOONHOVEN  opposed  the 
resolution,  and  ran  over  several  articles  whifch 
were  yet  behind,  and  which  it  was  all  important 


to  act  upon — among  them  the  article  concerning 
estates  in  land. 

Mr.  RUSSELL  had  no  doubt  a  resolution 
would  pass  unanimously  to  instruct  the  engross- 
ing committee  to  bring  in  that  article  precisely 
as  it  stood. 

Mr.  VAN  SCHOONHOVEN  said  he  had  no 
assurance  of  that.  He  went  on  to  urge  that  if 
we  proceeded  to  dispose  of  these  articles  as 
they  came  up,  we  could  dispose  of  them  by 
Tuesday,  and  if  the  session  was  extended  until 
Wednesday  evening,  that  would  be  better  than 
to  break  olf  abruptly,  and  leave  these  important 
subjects  untouched. 

Mr.  WORDEN  remarked  that  as  wc  had  so 
little   time,  we   had   better  do  something-     He 
I  suggested  Saturday  as  the  day  when  we  should 
I  proceed  to  the  revision. 

I  Mr.  SWACKHAMER  moved  to  lay  the  whole 
subject  on  the  taole~  which  was  done. 
CORPORATIONS. 
The  report  of  the  select  committee  to  whom 
was  referred  for  revision,  Mr.  Loomis'  article  on 
corporations,  was  taken  up—and  the  first  sec 
tion  read.     [See  morning  proceedings.] 

Mr.  TILbEN  explained  that  this  was  a  com- 
promise section.  He  should  have  preferred  a 
more  comprehensive  section,  as  he  thought  we 
could  safely  prohibit  special  acts  except  in 
cases  where  a  franchise  was  necessary. 
The  section  was  adopted. 
The  21  section  "as  read,  (see  above.) 
Mr.  T1LDEN  moved  the  substitute  reported 
by  Mr.  Loomis,  and  himself.  [*ee  above.]  Mr- 
T.  said  the  committee  were  not  able  to  agree  on 
this  section.  [A  voice  **  who  cares  for  that?'] 
The  one  he  had  offeied,  was  preferred  by  Mr. 
Loomis  and  himself  to  the  section  reported  by 
the  majority.  The  latter  clause,  he  said  was 
intended  to  give  the  legislature  a  power  which 
was  supposed  to  be  withheld  by  a  section  of  the 
article  on  banking.  And  if  the  section  was 
adopted,  it  might  supersede  the  provision  in  thai 
article,  which  was  less  carefully  drawn,  and  was 
objectionable  in  the  particular  he  had  mentioned. 
Mr.  O'CONOR  said  the  select  committee  were 
unanimously  in  favor  of  some  suitable  provision 
to  secure  the  creditors  of  all  corporations,  par- 
ticularly those  for  pecuniary  gain  to  the  cor- 
porators. But  they  found  it  difficult  to  pre- 
scribe in  advance  the  precise  extent  to  which 
they  should  be  liable,  by  an  inflexible  constitu- 
tional rule,  applicable  to  all  classes  of  corpora- 
tions, without  sacrificing  to  mere  uniformity, 
all  other  considerations  of  public  policy.  The 
committee  believed  that  some  discretion  should 
be  left  to  the  legislature  to  adapt  the  measure 
of  liability  to  each  particular  class  of  corpora- 
tions. He  confessed  that  he  came  herein  favor 
of  personal  liability  to  the  utmost  limit;  but  he 
had  been  compelled  to  perceive  from  the  light 
that  had  been  thrown  upon  the  subject  here, 
that  it  would  be  unwise  to  fix  this  unchangea- 
ble rule  in  the  constitution.  And  as  between 
these  two  antagonist  sections,  either  of  them 
might  be  made  a  sort  of  Aaron's  rod  to  swallow 
up  the  corresponding  section  in  the  article  on 
banking. 

Mr.  SIMMONS  asked  the  gentleman  if  he 
supposed  an  existing  corporation  could  be  affect- 
ed by  this  constitution,  without  giving  them  an 
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opportunity    to   consent     or  not  to    consent? 
Mr.  O'CONOR  remarked  that  this  section  in 
itself,  had  no  operation  on  any  corporation, now 
or  hereafter  created. 

Mr  felMMONS  a^ked  if  the  antagonist  sec- 
tion was  constiiutional  ? 

Mr.  O'CONOR  replied  that  that  was  not  for 
him  to  say.  He  repeated,  howe\er,  that  either 
of  them  would  answer  the  purpose  of  the  indi- 
vidual liability  clause  in  regard  to  bankers. 

Mr.  MORRIS,  in  view  of  the  provisions  of 
the  first  section,  which  permitted  the  legisla- 
ture to  create  c<  rporations  fur  the  t  ansaction 
of  all  description*  of  business — to  make  shoes, 
to  prpctice  medicine,  or  to  cultivate  farms — 
either  in  a  "  batch,5'  or  by  special  laws,  as  they 
themselves  might  decide  to  be  necessary — 
resarded  the  second  section,  which  purported  to 
secure  the  community,  as  a  mere  "  tub  to  the 
whale,"  to  amuse  the  people  with  the  idea  that 
they  were  safe  from  these  corporations,  while 
indeed  fliey  were  destroying  them.  He  was  in 
favor  of  adopting  the  substitute,  with  some 
amen  Iments,  as  best  calculated  to  aff  jrd  secu- 
rity against  the  excesses  of  corporations. 

Mr.  LOOM  IS  said  the  view  taken  by  Mr. 
0?Conor  was  the  view  of  those  who  objected 
to  personal  liability  altogether — that  as  these 
corporations  were  useful,  and  as  persons  hav- 
ing dealings  with  them  trusted  the  capital,  and 
not  the  corporators,  creditors  should  lose  their 
debts  rather  than  the  corporators  should  sutler 
beyond  their  stock.  It  was  a  question  in  fact 
between  in  lividual  liability  an  I  no  liability. — 
The  minm-hy  of  the  commutee  thought  it  prac- 
ticable and  just  to  put  the  same  class  of  corpo- 
rations on  the  same  footing  as  to  liability,  and 
their  section  would  effect  their  object. 

Mr  SIMMONS  sustained  the  majority  sec- 
tion,  which  left  this  whole  matter  to  the  legis- 
lature, subject  to  the  injunction  in  it.  He  de- 
nounced the  unlimited  personal  liability  princi- 
ple, as  the  essence  of  aristocracy,  and  as  cal- 
culated to  drive  out  the  middling  classes  from 
corporations,  and  let  in  the  rich  only.  To  a  li 
mi  ted  extent,  he  was  willing  to  ^o  for  the  prin- 
ciple— but  that  question  he  would  leave  to  the 
legislature  He  ha  pened  to  be  the  owner  of  a 
smail  amount  of  bank  stock.  Did  gentlemen 
stipppose  they  could  make  a  new  contract  for 
him,  and  impose  additional  liabilities,  without 
giving  him  an  opportunity  to  agree  to  it  ?  If  they 
thought  so,  and  should  undertake  it,  he  would 
jom  issue  with  the  whole  slate  and  see  where 
the  right  was. 

Mr.  AYRAULT  preferred  the  section  report- 
ed by  the  committee,  but  as  there  was  to  be  a 
Vote  upon  the  other,  he  would  propose  an  amend- 
ment. He  moved  to  strike  out  "  except  insurance 
companies. "  The  objection  to  including  such 
corporations  was  that  the  liability  was  unlim 
ited  j  but  since  that  had  been  obvi.jteu  by  limit- 
ing the  liability,  he  saw  no  reason  why  the) 
should  be  excepted.  All  admitted  that  they  were 
the  most  profitable  ot  all. 

Mr.  MARVIN  followed  in  opposition  to  the 
suh>titute. 

Mr.  TO  WNSEND  continued  the  debate  on  the 
other  side  ot  the  question. 

Mr.  MANN  moved  the  previous  question,  and 
there  wag  a  second. 


The  amendment  of  Mr.  Ayravlt  was  agreed 
to — ayes  53,  noes  37. 

The  substitute  for  the  2d  section  was  reject- 
ed as  follows  : — 

AYES-Messrs.  Bowdish,  Brundage,  Burr,  R.  Camp- 
bell, jr  ,  «  hamberlam,  '.lyde,  Uouely,  Cornell,  Uudue. 
b  ck,  Dana,  Daufotth,  Greene,  Hart,  H  ifmaii,  Notch- 
kiss,  Hunt,  A  Huntington,  Jones,  Kernati,  Kings  ley, 
t.oomis,  Mann,  McNeil,  iVlcNut,  Maxwell,  Morris,  Nel- 
lis,  Powers,  President,  St.  John,  aaulord  heldon,  Ste- 
pheiis^Mvackhainer,  Taft,  W.  Taylor,  Tilden,  Town- 
send,  Tuihiil,  Waterbury,  Yawger,  Youngs— -42 

.NAYS—  Me-srs.  Anget,  Archer,  Ayrauli,  F.  F.  Back- 
us, H.  Backus,  Baker,  Museum,  Kerg  u,  Hraytou, Bruce, 
bull.  Candee,  Uook,  Dodd,  Uorlou,  Dubois,  Graham, 
Harris,  Harrison,  Hawley,  Jordan,  Keroble,  Kirkland, 
Marvin,  Miller.  Mchotas,  Nieoll,  U'.  ouor,  Parish, 
Paiter-ou,  Pennin»au  Perkins,  t.h  >ndes,  Shiver,  .-irn- 
mous,  E  Spencer,  W  H  Spencer,  Ma. .ton, Mow, Strong, 
lalltindge,  J.  J.  Taylor,  Van  fchoonhoven,  Ward, 
Warren,  Willard,  Wood,  Worden,  A.  Wright,  W.15. 
Wright,  Young— 51. 

The  section  as  reported  was  then  adopted, 
ayes  70,  noes  25. 

Mr.  VAN  SCHOONHOVEN  moved  the  fol- 
lowing  as  the  third  sect  on: — 

§  3  Ail  special  laws  passed  by  virtue  of  the  provis- 
ions of  the  lirst  section  of  this  article,  and  granting  a 
power  to  iake  private  property  for  pnblic  use,  without 
the  consent  of  the  owner  thereof,  or  granting  a  fran- 
chise or  right  of  way  over  the  public  highways  or  pi  b- 
lie  streams  of  this  state,  shall  be  passed  by  a  vote  of 
at  le  st  two  thirds  ot  the  members  elec.ed  to  each 
brauch  of  the  legislature. 

Mr.  O'CONOR  said  that  the  select  committee 
would  have  reported  some  such  provision,  had 
they  not  b  en  pressed  for  time. 

Mr  DAN  FORTH  remarked  that  the  mover 
of  this  section  offeied  an  amendment  to  a  sec 
tion  of  another  article,  in  the  same  words,  and 
it  was  adopted.  The  same  gentleman,  howev- 
er, afterwards  voted  the  same  amendment  out. 

Mr.  VAN  SCHOONHOVEN  said  the  gentle- 
man  was  mistaken. 

Mr.  DANFORTH  was  not  mistaken. 

Mr.  SIMMONS  said  it  would  never  do  to  pass 
this  section  as  it  stood.  There  were  a  great 
many  other  purposes  besides  the  building  of  a 
ditch  for  which  private  property  would  necessa- 
rily be  taken  for  public  use,  as  in  cases  of  war, 
&c.  There  had  never  been  so  restrictive  a  pro- 
vision as  this  in  the  constitution,  and  he  trusted 
it  would  not  be  adopted  now,  l 

Mr.'VAN  SCHOONHOVEN  thought  there 
would  be  no  difficulty  in  getting  a  two-third  vote 
in  cases  where  there  was  an  evident  public  ne- 
cessity for  any  measure.  * 

Mr.  MORRIS  moved  to  amend  by  striking  out 
the  words  "of  at  least  two-thirds."  and  insert- 
in?  "a  majority  of  all  the  members  elected." 
He  said  his  experience  had  shown  that  under 
the  two  third  provision  of  the  constitution,  a 
small  number  of  members  (forty-three,  if  the 
House  was  full)  could  control  the  entire  iegisla- 
tion  of  that  body,  under  the  direction  of  a  judi- 
cious lobby  and  instead  of  being  a  safeguard 
against  unwise  legislation,  it  only  enabled  men 
to  combine  and  enforce  the  passage  of  laws  that 
otherwise  never  could  have  got  through. 

Mr.  DANA  said  the  amendment  was  based 
then  on  the  assumption  that  it  was  easier  to 
corrupt  two- thirds  than  a  majority. 

Mr.  SIMMONS  said  the  argument  was  that 
it  was  easier  to  corrupt  one- third  than  a  majority. 
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Mr.  CLYDE  moved  the  previous  question,  1 
and  there  was  a  second.  • 

The  amendment  of  Mr.  Morris  was  agreed  to' 
—54  to  27. 

The  section  as  amended  was  adopted:  49  to  26. 

The  3d  section  of  tlie  report  was  read  as  above. 

Mr.  KIRKL.AND  moved  to  insert  in  the  5th 
line,  after  "  corporations,"  "  hereafter  to  be 
created."  He  did  this  at  the  request  of  several 
gentlemen  who  had  doubts  as  to  the  effect  of 
the  present  language  of  the  section. 

Mr.  PATTERSON  objected  to  the  latter 
clause — saying  that  if  gentlemen  supposed  it 
placed  individuals  and  corporations  on  the  same 
footing  they  were  mistaken.  It,  in  fact,  took 
away  the  right  heretofore  enjoyed  of  suing  a 
corporation  or  bank  in  any  part  of  the  state. 

This  position  was,  questioned  by  Mr.  KIRK- 
LAND  an  I  others. 

The  amendment  of  Mr.  Kirkland  was  nega- 
tived. 

Mr.  WORDEN  opposed  the  adoption  of  the 
section  as  unnecessary.  It  amounted  to  this, 
that  a  corporation  was  a  corporation.  He  mo- 
ved to  strike  out  the  section. 

Messrs.  BASCOM,TILDEN,  STOW,  RICH- 
MOND,  WORDEN,  and  WATERBURY  contin 
ued  the  debate. 


Mr.  SWACKHAMER  moved  the  previous 
question,  and  it  was  sustained. 

Mr.  WORDEN  withdrew  his  motion  to  strike 
out. 

The  question  was  first  taken  upos  the  first 
clause  of  the  section,  which  was  adopted  :  ayes 
56,  noes  10. 

The  remainder  of  the  section  was  also  agreed 
to  j  ayes  57,  noes  9. 

The  whole  section  was  agreed  to,  in  form. 

Mr.  SWACKHAMER  moved  a  reconsidera 
tion  of  the  vote  upon  his  section  offered  this 
morning,  in  relation  to  attorney's  fees.  Laid 
over. 

Mr.  FORSYTH  moved  the  following  as  an 
additional  section  of  the  report  jnst  passed 
through  : — 

Tho  Legislature  may  grant  to  corporations  the  right 
to  take  private  property  lor  purposes  beneficial  to  ti.e 
public  upon  making  just  compensation  then  tor.  Hut 
suoh  compensation  s>  all  not  be  reduced  by  any  allow- 
anc    fur  prospective  benefits. 

Lost,  without  a  division. 

Mr.  WARD  moved  that  the  report  be  laid 
aside  and  printed.     Agreed  to. 

The  Convention  then  adjourned  to  8  J  o'clock 
to-morrow  morning. 


THURSDAY,  OCTOBER  1, 


No  clergyman  present. 

Mr.  O'CONOR  presented  a  memorial  from 
several  members  of  the  bar  of  the  city  of  New- 
York,  praying  the  continuance  of  the  superior 
court.  It  was  signed  by  Messrs.  Theodore 
Sedgwick,  Daniel  Lord,  Girard  Cutting,  and 
others. 

Referred  to  the  special  committee  of  revision. 
EQUALIZATION  OF  TAXATION. 

Mr.  TOWNSEND  from  the  select  committee 
on  the  subject  of  the  equalization  of  state  taxa- 
tion, reported  the  following  section: — 

§  1.  The  legislature  shall  at  its  next  session  arter  the 
Adoption  of  this  constitution,  provide  by  law  lor  equal- 
izing the  valuation  of  proper  y  for  the  purpose  of  ihx- 
ation  a*  made  by  the  assessors  and  supervisors  in  the 
rest  eclive  counties  of  this  staie:  so  that  each  county 
shall  contribute  its  proportionate  share  to  the  support 
of  gov^rnmejjt. 

Laid  on  the  table,  and  ordered  to  be  printed. 
VACANCIES  IN  OFFICE. 

Mr.  ANGEL  from  the  7lh  standing  commit- 
tee, to  whom  was  referred  the  section  yesterday 
offered  by  Mr.  Worden,  reporteJ  the  following  : 

$  __,  Th"  legislature  shall  provide  b7  law  for  filling 
vaeanceis  in  office,  and  in  case  of  elective  officers,  no 

gerson*  appointed  to  fill  a  vacancy  shal  hold  his  office 
y  virtue  tif -uch  appointment  longer  th  n  until  the 
commencemen  <  f  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the 
Vacancy 

Referred  to  the  committee  of  revision. 

KDUCATI  >N  AND  COMMON  SCHOOLS. 
Mr.  BOWDISH  offered  the  following  : 
Ke«nlred,  That  the  Convention  Will  proceed  to  the 
Consideration  of  the  report  of  commuted   >?,  1%  on 
«ducaitou,  te*morr9W  morning  at  ten  o'clock 


Mr.  BOWDISH  said  he  was  well  aware  of 
the  impatience  of  the  Convention — but  as  he 
had  not  before  trespassed  upon  their  time,  he 
had  a  claim  to  their  indulgence  while  he  offered 
some  of  the  reasons  that  had  influenced  him  in 
presenting  this  resolution.  He,  however,  deem- 
ed it  due  to  himself  to  say  that  he  was  unaccus- 
tomed to  public  speaking.  For  the  first  time  in 
his  life  he  now  attempted  to  address  a  public 
body — nor  when  he  came  here,  did  he  intend  to 
take  any  part  in  the  debates — but  had  determin- 
ed  rather  to  profit  by  the  wisdom  of  others,  than 
to  undertake  to  cnlishten  them  with  any  views 
of  his  own.  He  should  not  now  depart  from 
that  determination,  but  from  the  conviction  that 
he  owed  a  duty  to  mankind,  to  posterity  and  his 
country.  He  availed  himself  therefore,  of  this 
opportunity  to  urge  the  establishment,  by  con- 
stitutional provision,  of  some  principle  which 
should  be  the  basis  of  a  system  of  free  schools, 
similar  to  that  proposed  by  the  committee  on 
education,  which  he  proposed  to  make  a  special 
order.  He  trusted  he  need  not  impress  upon  the 
Convention  the  importance  of  the  subject  matter 
of  his  resolution — relating  as  it  did,  to  the  fun- 
damental principle  upon  which  rested  our  only 
hope  for  the  perpetuity  of  free  institutions — to 
our  system  of  popular  education — the  system 
which  was  to  mould  our  laws  through  the  influ- 
ence it  would  exert  upon  the  morals,  habits  and 
intelligence  of  the   masses. 

The  formation  of  those  opinions  which  create 
our  laws,  is  depen  lant  on  a  judicious  education^ 
and  as  those  laws  form  the  morals  and  habits  01 
the  people,  is  it  not  proper  that  all  questions 
tottchiaf  so  important  a  matte?  fhoklii  Us  puJ* 
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licly discussed,  maturely  deliberated  on,  and  only 
settled  when  the  public  minj  has  fully  satisfied 
itself*  of  the  intrinsic  merits  of  the  system  that  may 
be  proposed  ?  I  utterly  repudiate  as  unworthy  of 
an  American  Ireeman,  the  idea  that  we  should 
not  ©pen  wide  the  fiel  I  for  the  encouragement 
of  science  and  literature,  by  establishing  such  a 
sysien  of  schools  as  will  afford  an  opportunity 
fov  all  classes  to  become  educated,  embracing 
the  high  and  low,  the  rich  and  the  poor.  It  is 
true  sir,  our  present  system  has  done  much  to- 
wards the  consummation  of  this  noble  object, 
yet  the  system  is  very  imperfect,  and  in  my 
judgment,  will  never  be  complete  until  this 
most  desirable  end  is  attained*  I  hold  that  the 
welfare  of  a  free  government  depends  upon  the 
virtue  an  1  intelligence  of  its  subjects,  the  char- 
acter an  I  habits  of  its  members.  If  this  be  true, 
we  should  make  no  distinctions,  but  the  banner 
of  education  i  hould  be  proudly  unfurled, 

4<  Like  ihe  wild  winds  free"— 
allowing  all  alike  to  enjoy  its  advantages.  The 
child  of  the  woodland  cottage,  and  that  of  the 
princely  mansion,  should,  if  possible,  be  eJuca- 
ted together,  that  all  might  have  an  equal  op- 
portunity of  rising  to  eminence  and  to  fame. — 
It  is  a  cardinal  principle  of  republicanism  t  at 
there  is  no  royal  road  to  distinction:  it  is  held  to 
be  accessible  to  all.  None  are  born  to  com- 
mand or  to  obey.  In  the  order  of  nature,  God 
has  made  no  distinctions  j  he  has  not  provided 
for  the  poor  a  coarser  earth,  a  thinner  air,  or  a 
piler  sky.  The  same  glorious  sun  pours  down 
its  golden  flood  as  cheerily  upon  the  poor  man's 
home  as  upon  the  rich  man's  palace.  The  cot- 
tager's children  have  as  keen  a  sense  of  ait  the 
freshness,  verdure,  fragrance, melody  an  1  beauty 
of  luxuriant  nature,  as  the  pale  sons  of  the 
wealthy.  Neither  has  he  stain pe  1  the  imprint 
of  a  baser  birth  upon  the  poor  man's  child,  than 
that  of  the  rich,  by  which  it  knows  with  a  cer- 
tainty that  its  lot  is  to  crawl,  not  climb.  Mind 
is  immortal.  It  is  imperial.  It  bears  no  mark 
of  high  or  low,  of  rich  or  poor  j  it  heeds  no 
bounds  of  time  or  place,  of  rank  or  circum- 
stances. It  requires  but  light.  It  only  needs 
that  liberty  to  glide  along  in  its  undisturbed 
course, that  the  rill  does  to  flow  into  the  rivulet, 
and  the  rivulet  into  the  sea.  Should  every  little 
streamlet  tarry  at  its  fountain  head,  where 
would  be  the  river  and  the  ocean  which  is  now 
bearing  commerce  and  wealth  upon  its  never  end- 
ing tide  ?  So  will  it  be  with  the  human  mind.  If 
properly  cultivated,  it  will  march  on  undisturbed 
until  it  reaches  the  summit  of  intellectual  glory. 
Once  establish  the  free  school  system,  and 
knowledge,  which  may  be  well  termed 
the  "  inclined  plane"  of  power  and  "  lever 
of  liberty,"  will  no  longer  be  monopolized 
by  the  wealthy  and  favored  few.  Those 
who  have  heretofore  been  unable  to  struggle 
along,  can  then  enter  the  arena  of  learning,  bo  d 
aspirants  to  reach  the  temple  of  Pitho,  and  fi- 
nally arrive  at  the  goal  of  intellectual  glory,  ac- 
quiring an  education  that  will  add  other  nobler 
and  more  essential  elements  to  the  happiness, 
prosperity  and  welfare  of  our  common  country, 
than  the  renown  consequent  on  military  a- 
enlevements  and  territorial  acquisition,  though 
it  is  true  that  such  renown  may  add  new  splen- 
!e*  to  the  namt  of  a  republic,  if  justly  and 


equitably  won.  But  intelligence,  which  is  the 
consequent  result  of  a  erood  education,  is  that 
which  alone  will  be  found  to  be  the  true  consti- 
tuent  of  that  auspicious  power  that  will  preserve 
and  perpetuate  the  liberties  which  were  solemn- 
ly declared  to  be  ours  by  the  declaration  of  free- 
dom, to  which  is  appended  the  names  of  the 
immortal  Jefferson,  Franklin,  Hancock,  and 
others,  who  formed  a  bright  constellation  of  true 
hearted  Americans,  of  a  character  almost  be- 
yond human  perfection.  Like  these  men, let  us 
likewise  make  our  vows  at  freedom's  altar,  and 
weigh  well  our  relative  duties  to  the  millions  of 
freemen  who  are  to   follow   us 

I  am  well  aware,  sir,  it  may  be  urged  by  ma- 
ny that  the  legislature  have  full  power  to  pass 
laws  that  would  carry  out  all  that  has  been  pro- 
posed by  the  committee.  This  may  all  be  very 
true.  But  from  the  experience  of  past  legisla- 
tion, it  is  quite  evident  that  the  fluctuating  ar.d 
vascillating  notions  of  men  are  such,  that  those 
who  fill  our  legislative  halls  are  continually  re- 
pealing modifying  and  altering  all  our  laws.— • 
Scarcely  a  legislature  convenes  but  what  our 
school  law  undergoes  some  sort  of  modification 
or  revision;  it  ha<  no  kind  of  permanence  or  sta- 
bility, consequently  it  will  be  continually  l.able 
to  change.  We  may  have  free  schools  to  day, 
but  to-morrow's  sun  may  usher  in  some  new 
system  or  new  theory.  These  continual  chan- 
ges are  nearly  as  hostile  to  the  spirit,  genius 
and  management  of  our  school  institutions, 
as  the  deadly  simooms  that  sweep  over  the 
desert  sands  of  Arabia  are  to  those  who 
traverse  the  regions  of  that  country.  Again, 
under  the  present  system,  the  law  1'as  be* 
cjme  so  voluminous  and  so  complex  that  it  is 
a  source  of  trouble  and  confusion,  frequently 
ending  in  serious  litigation  and  expense.  It 
is  instrumental  of  much  mischief  in  almost 
every  district  in  the  stnte,  growing  out  of  the 
fact  that  the  strict  letter  of  the  law  has  not  been 
clearly  understood  or  closely  obeyed,  from  a 
want  of  knowledge  or  a  clear  understanding  ol 
its  effects  and  operation  by  those  who  are  call- 
ed upon  to  execute  or  administer  it.  Sir,  sine* 
my  recollection,  the  school  law,  and  the  rulet 
for  its  regulation,  have  swelled  up  from  a  small 
pamphlet  to  a  large  volume,  and  have  now  be- 
come so  voluminous  and  so  complex  that  it  re- 
quires a  good  lawyer  to  understand  them, and  a- 
bout  as  much  reading  as  is  necessary  to  admit 
an  individual  to  practice  at  the  bar  in  the  high, 
er  courts.  But  if  you  would  establish  a  well 
digested  system  of  free  schools  upon  some  hrm 
and  inflexible  basis,  under  suitable  legislative 
regulation,  stripped  of  many  of  the  forms  and 
much  of  the  required  paraphernalia  that  is  ne- 
cessary in  carrying  out  our  present  system,  much 
of  which  in  my  judgment  is  entirely  superfluous 
and  instead  thereof,  establish  a  permanent  sys- 
tem, so  oganized  and  so  arranged,  that  its  exis- 
tence may  not  be  as  liable  to  change  as  the  winds 
of  Heaven  or  the  notions  of  men,  you  would  ob- 
vi  te  and  remove  many  of  the  difficulties  that 
now  seem  to  exist,  and  the  great  object  of  edu- 
cation would  not  be  so  much  misunderstood  or 
be  so  grossly  neglected.  The  great  fundamental 
principles  of  American  Liberty,  of  equal  laws 
and  equal  rights,  ihould  be  discussed  and  taught 
every  child  in  vur  Uad.    Ttm  first  great  priaei- 
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pies  imbibed  by  the  youth  of  our  country  should 
be  those  of  Liberty  and  Equaliiy.  All  our  lit- 
erature should  partake  of  a  republican  tone,  in- 
stead of  that  of  the  enemies  of  lreedom.  Here 
might  I  not  say  that  England  performs  the  migh- 
ty labor,  to  a  very  great  extent,  of  thinking  and 
writing  for  this  vast  nttion  of  freemen.  To 
remedy  as  far  as  possible  this  startling  defect,  I 
deem  it  of  vilal  importance  to  the  rising  gener. 
ation  that  we  establish  a  system  of  schools  upon 
some  firm,  fixed  and  irrevocable  basis,  to  be 
so  regulated  in  their  organization  by  legislative 
enactment  as  to  make  ihem  good  schools,  be- 
cause it  is  in  these,  our  primary  schools,  thai 
the  chill  obtains  first  impressions,  there  lay- 
ing the  foundation  for  its  future  usefulness. 

With  us  in  part  the  responsibility  rests.  Shall 
we  neglect  to  mature  a  plan  to  be  submitted  to 
the  people  for  their  approval  that  is  to  determine 
in  a  great  measure,  whether  virtue  and  intelli- 
gence shall  illume  every  dwelling,  or  whether 
the  clouds  of  ignornnce  shall  enshroud  the  glory 
of  our  land,  scattering  from  its  winas  destruc- 
tion and  desolation.  The  issue  seems  fairly 
lnade  up.  It  is  whether  we  are  willing  that  ig- 
norance shall  fill  our  dwellings  with  violence 
and  crime,  or  patriotism  and  peace  shall  become 
the  stability  of  our  times,  and  continue  through 
all  after  generations.  Let  us  not  be  blinded  by 
our  love  of  dollars  and  cents  so  far  as  to  neglect 
the  young  and  rising  generation  ;  leaving  the 
bright  intellect  of  many  of  those  who  are  to 
come  alter  us,  and  who  must  necessarily  rise  up 
and  fill  our  places,  to  grope  their  way  in  dark- 
ness, without  the  means  of  Education  being  af- 
fordeJ  them. 

Mr.  BAKER  said  he  was  as  anxious  as  any 
man  to  consider  all  the  matters  before  the  Con- 
vention, but  believing  that  we  could  better  con- 
sider them  by  continuing  at  work,  he  moved  to 
lay  the  resolution  on  the  table. 

Mr.  NICOLL  called  for  the  yeas  and  noes  on 
laying  on  the  table,  and  there  were  yeas  34, 
noes  60. 

Mr.  NICOLL  ursed  the  vast  importance  of 
action  on  the  report  on  education,  and  hoped  the 
resolution  woull  be  adopted. 

Mr.  WORDEN  said  if  this  subject  were  ta- 
ken up,  there  would  not  be  time  to  dispose  of  it. 
Upon  the  first  great  principle  that  every  child 
in  this  state  should  receive  an  education  in  cur 
Common  schools,  all  were  agreed*  It  was  ne- 
cessary, however,  at  this  point  that  we  should 
leave  the  details  unsettled.  For  the  purpose  of 
disposing  of  this  section,  he  moved  to  amend 
by  striking  out  the  resolution  and  inserting  as 
follows: 

Fesolved  That  the  committee  on  revision  be  in 
structed  to  incorporate  the  f  llowing  section  in  the 
Cotis-titution  in  such  form  that  a  maybe  submitted 
separu  ly  to  the  people:— 

$6.  The  legislature  diall,  at  its  first  session,  after 
the  adoption  of  this  Constitu  ion,  and  from  tme  to 
time  in  reaf  er,  a«  shall  be  necessary,  provide  by  law 
for  the  free  education  and  instruction  of  t  very  child 
between  ihe  ages  of  four  and  sixteen  ye  is,  whose  pa- 
rents, guardians  or  employer*  shall  be  residents  of  the 
stale,  in  tie  com  mm  schools  now  established,  or 
irh'ch  shall  hereaiter  be  established  therein;  ihe  ex- 
pense of  such  education  and  instruct  irn,  af»er  apply- 
ing  the  public  funds  as  provided  by  law,  shall  he  de- 
frayed by  t  xation,  at  the  same  time,  and  in  the  sanv» 
m  nner,  as  may  be  provided  by  hw  lor  the  liquida- 
tion of  town  au4  county  (charges. 


Mr.  PATTERSON  said  if  this  was  to  be  a 
resolution  of  instruction  it  required  some  amend- 
ment.  He  saw  no  reason  to  e.lucate  chilli  en 
from  the  ages  of  four  to  sixteen  free,  and  to  li- 
mit it  to  that  age.  He  thought  the  period  should 
be  extended  so  that  all  who  had  not  had  ihe  •  p- 
portunity  to  obtain  an  education  early  in  life, 
might  be  able  to  obtain  it. 

Mr.  KENNEDY  objected  that  the  provision 
of  Mr.  Won  den  was  not  a  propet  amendment 
to  the  resolution  of  Mr.  Bowdish. 

Mr.  NICOLL  opposed  the  substitute. 

Mr.  VAN  SCHOONHOVEN  said  there  was 
no  subject  before  the  Convention  of  equal  im- 
portance with  this.  If  it  were  to  be  taken  up, 
he  hoped  it  woull  be  in  the  regular  form,  as  the 
report  of  a  committee,  and  discussed  in  its  or- 
der.  We  could  take  it  up  to-morrow,  and  dis- 
pose of  it,  and  he  hoped  that  course  would  be 
pursued. 

Mr.  HARRIS  moved  to  amend  the  proposi- 
tion of  Mr.  Wobden  by  striking  out  all  alter 
the  word  " therein." 

Mr.  WORDEN  assented. 

Mr.  RUSSELL  contended  that  the  poor 
should  be  educated,  not  at  the  expense  of  their 
localities,  but  of  the  entire  state,  every  part  of 
which  was  interested  in  their  culture. 

Mr.  BRUCE  moved  the  previous  question, 
but  he  was  induced  to  withdraw  it,  tha 

Mr. WORDEN  might  mr»ke  some  explanations. 
On  concluding  he  renewed  the  motion  for  the 
previous  question,  and  there  Was  a  second,  &c. 

Mr.  Worden's  amendment  was  rejected — 
39  to  46 — and  the  resolution  of  Mr.  Bowdish 
agreed  to,  64  to  29. 

FEU  »U,  TENURES  &c. 

Mr.  CLYDE  offered  the  following,  to  lay  on 
the  table  until  to-morrrow  : — 

Resolved,  That  the  select  committee  to  whom  Is  re- 
ferred the  revision  ot'  the  several  articles  adopte  I  by 
ihe  convention,  be  insmicted  to  report  ihe  following 
as  an  additional  article  : — 

§  1  All  feudal  tenures  of  every  description,  with  all 
their  incident*  are  abolished. 

$  i  No  lea«e  or  grant  ol'a  ricultural  land  for  a  long- 
er period  than  len  y en rs  hereafter  made,  in  which  *hall 
be  reserved  any  rent  or  service  of  any  kind,  slull  be 
valid. 

$  3.  All  covenants  or  conditi  ns  in  any  grant  of  land 
whereby  the  right  of  the  grantee  to  alien  is  in  ny 
manner  restrained,  and  all  fin  s.  quarter  sales  and 
other  charpe*  upon  alienation  reserved,  in  every  grant 
of  .and  hereafter  to  be  made,  sha;l  be  void. 
LEGISLATIVE  SAUK  I   S. 

Mr.  MANN  offered  a  resolution  of  instruc- 
tion to  the  committee  of  revision,  to  report  an 
article  requiring  the  legislature  to  fix  by  law, 
the  per  diem  allowance  or  compensation  of  all 
officers  of  the  legislature.  He  wished  to  pre- 
vent e  disgraceful  provisions  which  he  sup- 
ply bills  had  for  some  years  exhibited. 

Mr  WORDEN  regarded  this  as  small  busi- 
ness, and  not  at  all  belonging  to  the  conven- 
tion. He  also  defended  the  legislature  and  its 
finance  committees,  auainst  the  imputations  of 
the  gentleman  from  New  York. 

Mr.   TALLMADGE   wished   to  express   his 

dissent  to  all  these  motions,  to  refer  articles  and 

sections  to  the  engrossing  committee.     He  mov- 

ed  to  lay  the  resolution  on  the  table.    Agreed  to. 

ELECTIVE  FRAVCHLsE. 

Qa  taction  of  Mr.  Kjennbcy,  tat  Cov«ntt©a 
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resumed  the  report  of  the  committee  on  the 
elective  franch  se— the  pending  amendment  being 
to  strike  out  in  the  first  section,  the  word  '  white.' 
Mr.   KENNEDY   said,    the    absence  of  the 
chairman  of  committee  No.  4.,    (Mr.  Bouck,) 
and  two  others  of  its  most  intelligent  members, 
had   devolved  on   him,  in    part,  the  duty  of  ex- 
plaining the  views  which  influenced  them  in  pre- 
senting the  portion  ol   the  section  un  ler  debate. 
This  question  had  been  very  fully  examined  by 
the  committee.     Opportunity  had  been  afforded 
to  those  who   felt  an  interest  on    the  subject,  to 
lay  their   views  and  wishes  before   it.     Among 
others  a  delegation  from  the  colored  population 
had  appeared,  and  the  same  privilege  was  exten- 
ded to  them.     After  many  meetings,  and  labo- 
rious  application,  the  opinion    prevailed  in  the 
committee,  nearly  unanimously,  adverse  to  prop- 
erty  qualification   for   an  elector,  in  any  case. 
The  mere  possession  of  property  w.is  deeme  I  to 
be   no  test   of  political  merit  ;  that  the  colored 
man,  whether  possessed  of  property  or  not  of  a 
certain  kind,  and  to  a  certain  extent,  was  enti- 
tied  to  natural  rights  ;  and  that  if  political  priv- 
ileges   were    extended  to  his  race,  they   should 
not  depend  on  his  possessions,  but  on   his  man- 
hood.    The  possession  of  properly  by  the  white 
man  was  no  infallible  evidence  of  either  intelli- 
gence  or  patriotism.      One   dependent  for   his 
daily  bread,  on  his  daily  toil,  might  surpass  him 
in  both.     And  there  was  no  good  reason  for  be- 
lieving that  color  would  make  an  essential  dif- 
ference in  these  particulars.     This  article  there- 
fore was  designedly  put  in  the  form  in   which  it 
was,  for  the  purpose  of  excluding  from  our  fun- 
damental compact,  the  last  vestige  of  an  odious, 
cruel  and  unjust  condition  for  holding  office,  and 
exercising   suffrage.     If  the   colored   man   was 
worthy  of  being  admitted  to  these  privileges,  it 
should   be   on  a   principle   of  perfect  equality. 
He  should  be  either  excluded  altogether  from  a 
participation  in  government,  on  account  of  his 
race  ;  or   admitted   into  full  connexion  for   the 
sake  of  his  humanity.  The  honorable  and  iearn- 
el  gentlemen  who  occu,\ied  the  floor  yesterday, 
seeme  I  determined  to  confound  rights  with  priv- 
ileges, in   discussing  this  question;  and   boldly 
claimed  the   elective   franchise   as  a  right.     In 
these  views  he  could   not  concur.     Rights  were 
emanations  from  nature  ;  born  with  him  to  whom 
they    belonged,  and    alienable  only  lor  offences 
against   society — and   this,   un  ler  all  forms   of 
government.     But  on   the   contrary,  privileges 
were  acquired, — conventionally,  or   by  grant  of 
the    governing    power.      When    long   possess- 
ed,   they   were    sometimes   denominated    civil 
rights,  but     they    never    became     naturalized. 
In  considering   a  question  of  this  kin),  full   of 
abstractions,  it  was,  to  say  the  least,  disingenu- 
ous to  endeavor  to  confound  natural  rights  with 
civil  franchises.     It  would  not  be  disputed  that 
civil  rights  or  privileges  were  the  constant  sub- 
ject of  mutation,  while  natural  rights  were  in- 
alienable.    Should  it  be  conceded  that  the  elec- 
tive >uflfrage   is  not  a  franchise,   but  a  natural 
right,  to  whom  would  it  belong?  and  who  would 
be  entitled  to  its  exercise?    Not  male  citizens  of 
natural  age  and  diverse  colors  only.      No,  sir  ; 
natural  rights  recognized  no  more  distinctions  in 
age  or  sex,  than  in  color  or  condition.    Nor  did 
they  stop  with  our  women  and  children ;  but 


fairly  and  honestly  carried  out,   would  extend 
the  exercise  to  every  human   being  who  might 
happen  to  be  on  our  soil   on  an   election  day,  in 
the  same  manner  in  which  they  would    be  enti- 
tled to  their  personal   liberty  or  the  enjoyment 
of  life.     Gentlemen  had  made   themselves  mer- 
ry in  ridiculing  the   result  to  which   their  own 
arguments  naturally   conducted   them;    but  de- 
claim as  they  might  against  the  results  of  their 
own  reasoning,   and  ridicule  as  they  must  the 
extreme  to  which    they   were   led  by  such    per- 
version, if  suffrage  was  a  natural  right,  women 
nnd  children    were  among  your  electors.      But 
let  geiitlemen  speculate   as  they  might  on  false 
premises,  their  ingenious   fallacies  were   trans- 
parent even  to  themselves.      The   eleciive  suf- 
frage was  a  privilege,  a  franchise,  a  civil  right, 
and  not  a  natural  right;  an  I  the  governing  pow- 
er  might  limit,  restrict  or  extend  the  exercise  of 
it  in  such  manner  as  to  it  might  seem  wise  and 
proper;  and  was  in  duty  bound  to  confer  it  only 
on  such  as  could  in  the  exercise  of  it,  best  sub- 
serve the  objects  of  good   government.      Those 
persons  having  the  control  and   responsibilities 
of  government  resting  upon  them,    had  the  sole 
right  to    determine,    in   their  discretion,    who 
should  participate  with  them   in  its  exercise.— 
Any  deviation  from  this  rule  was  revolutionary. 
Civilize  I  society  throughout  the  world  had,  with 
a  few  excepted  cases,   connected  with  the  right 
of  descent,  limited  political  privilege  to  mature 
age  and  the  male  sex.     By  this  restriction,  the 
governing  power   in  this   state  was  in   the  pos- 
session of  about  one-fifth  of  the  population.    If 
this  sovereignty  was  too  much   concentrated  for 
the  general  welrare — if  a  necessity   had  arisen 
for    its    enlargement,   let*  it  not   be   by   amal- 
gamating  with   us  a    people   who   were    for- 
eigners   in  our  midst.      The    females    of  ma- 
ture age,   of  our  own  race,   were   entitled  to 
a  preference,  when  we  were  prepared  to  make 
such  an  extension.      The   gentleman   from  Or- 
leans (Mr.  Penniman)  in  derogation  of  his  own 
argument  in  favor  of  the   natural  right  of  suf- 
frage, remarked   that   delicacy  should    prevent 
females  from  uniting  in  the  exercise  of  political 
power.     But   what  sort  of  delicacy    was    that 
which,  refusing  political  privilege   to  the  moth- 
ers of  our  being,  the  wives  of  our   bosoms,  the 
children  of  our  love,  and  the  sisters  of  our  blood, 
would  squander  it  upon  those  whom  nature  had 
marked  as  a  distinct  race;   and  who  were  mere-    W 
ly  an  excrescence  upon  our  society  !  In  support- 
ing  this  preference  he  did  not   design  to  be  un- 
derstood as  advocating  any  farther  extension  of 
the  eleciive  franchise;    but,  in  case  an  exten- 
sion were  made,  he  would  consider  it  matter  for 
gratulation,  should  it  still  remain  in  the  posses- 
sion of  our  own  flesh  and  blood.    But  what  was 
the  gross  proposal  submitted  by  the  gentleman 
from  Madison  (Mr.  Bruce)   for  our  consi  lera* 
tion?    Nothing  less  than  to  permit  all  who  bore    % 
the  name  and  likeness  of  man  to  participate  in 
our  inestimable   privileges!      To    permit    the 
Ethiopean  race  to  become  an  important  portion 
of  the  governing  power  of  the  state .'    To  allow 
that  race,  the  farthest  removed  from  us  in  sym- 
pathy and  relationship   of  all  into  which   the 
the  human  family  was  divided,  to  become  a  par- 
ticipant in  governing,  not  themselves,  but  us ! 
Nature  revolted  at  the  proposal.    We  were  in* 
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formed  by  physiologists,  that  the  human  family 
was  divided  into  five  races:  all  of  which  had 
distinctive  characteristics.  Those  two  which 
had  the  fewest  points  of  resemblance  were  the 
Caucasian  and  Ethiopian.  Indeed  in  their  pu- 
rity, they  were  almost  antipodes  to  each  other, 
as  well  in  habits  an  I  manners,  as  in  complexion 
and  physical  organization.  These  variations 
were  not  made  by  man,  nor  by  human  govern- 
ment. It  was  the  Work  of  nature,  and  was  not 
without  its  object.  Let  not  government  dare  to 
counteract  and  overthrow  the  distinctions  and 
divisions  that  nature  designed  should  exist;  as 
was  evident  from  the  slrong  manner  in  which 
they  had  been  marked.  In  supporting  these 
views  (said  Mr.  K.)  I  disclaim  all  hostility  of 
feeling  toward  the  African  race.  My  earliest 
sympathies  were  awakened  in  their  behalf,  and 
my  young  blood  prompted  me  to  indiscretion  for 
their  sake.  True,  they  had  evidently  been  much 
improved  in  transportation  from  their  native 
w;lds.  where  they  were  but  little  superior  to 
the  mimic  man,  their  co-inhabitant.  But,  sir, 
they  surrounded  me  in  bondage,  and  slavery 
seemed  to  me  as  too  severe  a  penalty  for  igno- 
rance and  degradation.  At  a  period  when  the 
real  friends  of  these  unfortunate  people  could 
fearlessly  and  effectively  act  in  their  behalf,  al- 
though yet  young,  I  was  industriously  employ- 
ed in  promoting,  by  my  feeble  efforts,  their  suc- 
cess. In  a  slave  state,  with  slave  owners,  and 
slave  drivers,  and  slaves  surrounding  us,  year 
after  year,  we  brousht  forward  our  candidate — 
our  anti  slavery  candidate — for  the  legislature 
of  the  state  ;  publicly  avowing  our  purposes 
— on  the  hustings  and  in  the  market  place. 
There  was  no  concealment  in  our  move- 
ments ;  no  underground  railroad  in  operation  ; 
but  openly  and  frankly  avowed  our  purpose  to 
be,  that  no  more  staves  should  be  born  in  the 
state.  Sir,  we  went  on  prosperously  ;  ail  classes 
listened  to  us  attentively  ;  and  our  vote  annual- 
ly increased— but  sir,  at  the  very  moment 
when  the  hearts  of  the  slave  holders  were  melt- 
ing down  in  feelings  of  good  will  to  the  cause 
and  they  were  counselling  one  with  another  on 
the  best  means  of  ridding  themselves  of  that 
which  they  were  convinced  was  a  blight  to  their 
janj — a  pitiless  ruffian  forced  his  way  into  our 
midst,  urged  on  by  a  fanaticism  that  was  blind 
to  all  the  means  by  which  alone  he  could  obtain 
success;  and  ruthlessly  endeavored  to  compel 
the  slaveholder  to  do  that  which  he  was  about 
to  do  of  his  own  freewill.  The  menacing  at- 
titude, and  boisterous  tongue  of  this  intruder  in- 
to a  domestic  circle,  had  its  usual  effect.  The 
slaveholder  placed  himse'f  in  a  position  for  de- 
fence. Sir,  the  sequel  is  soon  toll ;  on  that  day 
an'i  slavery  was  left  dead  upon  the  field  ;  and 
the  loosened  fetters  of  the  slave  were  replaced 
with  double  rivets.  The  scenes  which  soon 
after  occurred  at  Southampton,  tell  the  rest. 
Allow  me  now  to  add,  that  the  destruction  of 
the  active  efforts  of  anti  slavery  in  the  south,  is 
the  only  victory  I  have  ever  known  abolitionism 
to  gain.  But,  the  spirit  of  ami-slavery  is  in:- 
mortal,  and  awaits  only  the  prostration  of  its 
adversary  to  arise  in  majesty  and  power.  Anti 
slavery  efforts,  by  a  gradual  process,  will  yet 
succeed  ;  while  abolitionism  can  only  incite  the 
owner  to  increased  vigilance!  and  compel  a  more 


vigorous  discipline  over  the  slave.  To  say  that 
I  am  free  from  prejudice,  would  be  to  conceal 
my  feelings.  I  confess  myself  under  its  opera- 
tion ;  possibly  equally  as  much  as  gentlemen 
appear  to  be  under  the  domination  of  a  fanati- 
cism  that  would  reverse  the  order  ol  natural 
sympathies;  that  would  take  to  their  bed  and 
board,  the  extreme  link  of  humanity,  simply  be- 
cause  it  is  the  exireme  link  of  humanity.  He 
would  also  confess  that  his  feelings  prompted 
him,  when  making  concession  of  privilege,  to 
begin  l*y  confeirin*  it  on  tho&e  of  his  own  race 
who  had  been  exempt  ;  and  then  to  the  next 
akin.  Ontha'  principle  the  Kthiopean  is  the 
one  which  would  receive  his  favor  last,  while 
providing  for  the  mixture  of  races.  The  cir- 
cumstance of  these  people  having  been  born  on 
our  land,  did  not  give  them  claims  of  country. 
They  were  brought  here  under  compulsion  ;  and 
remained  from  a  necessity  that  is  almost  para- 
mount;— uncontrollable  either  by  themselves  or 
others.  But  he  did  not  "feel  inclined  to  join  with 
those  who  took  special  pride  in  un  lerratins  their 
mental  capacity  Observation  had  convinced 
him,  as  it  convinced  Mr.  Jefferson,  that  they 
were  capable  of  being  improved  far  above  their 
ordinary  standard.  He  could  instance  cases  of 
great  industry  and  close  application,  on  the  part 
of  pure  specimens  of  the  race,  in  obtaining  such 
literary  improvement  as  accidentally  came  with- 
in their  reach,  and  which  would  have  been 
creditable  to  men  of  any  color.  Their  affgre- 
gate  moral  character  was  a  more  fit  subject  for 
the  painful  consideration  of  the  philanthropist. 
He  said,  it  grieved  him,  when  on  coming  to  re- 
side at  the  north,  he  found  how  much  deeper  «n 
degradation  the  free  colored  man  of  New  York 
stood,  than  the  same  cla*s  did  any  where  in  the 
south  ;  that  they  had  higher  aspirations  than 
their  brethren  in  the  south,  with  less  merit  to 
sustain  them.  He  would  not  now  allude  to  this 
point  had  not  the  colored  delegation,  in  their 
ignorance  of  statistics,  invited  investigation  and 
comparison. 

It  had  been  an  ordinary  observation  that  there 
was  more  vice  among  colored  people  than  whites 
in  proportion  to  the  population  of  each  respect- 
ively. And  this  was  disputed  by  the  delegation,' 
admitting  at  the  same  time,  that  convictions  for 
minor  offences  might  be  proportionately  greater 
than  with  the  whites.  Which  was  accounted 
for  thus  :  "  When  a  colored  man  commits  an  of- 
fence, there  are  a  thousand  chances  to  one  he  is 
taken  up,  because  he  has  not  the  opportunity  of 
exercising  political  retaliation."  He  would  lay 
before  the  Convention,  statements  obtained  en- 
firely  from  sources  that  might  be  deemed  offi- 
cial, and  on  which  reliance  might  be  placed. — 
First  of  Blackwell's  Island,  where  minor  often- , 
ces  only  are  punished,  but  are  of  ttwo  classes. 
By  the  report  of  the  prison  association  of  May, 
1846,  p.  86,  it  would  he  seen  that  the  visiting 
committee  on  Nov.  8th,  1845  found  the  follow- 
ing inmates  :— 

Court  convicts,  whites       348 

color  d  96, 

Police  convicts,  whites      83S 

colored  63 
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No  persons  were  imprisoned  at  this  penitentiary 
except  Cor  offences  committed  in  the  city  of 
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New  York.  The  population  of  which,  by  the 
census  taken  the  preceding  August,  was  as  fol- 
lows : — 

Whites,        353,310 

Colored,        J2.9i3 

Or  one  person  colored  to  twenty-?even  and  three 
quarters  white,  [1  to  27,755.]  From  which  the 
following  deductions  resulted:  White  peniten- 
tiary convicts  were  about  as  one  to  three  hun- 
dred and  two  of  the  white  population,  [lto  302,- 
112.]  Colore  1  penitentiary  convicts  were  a- 
bout  one  to  eightv-three  and  three  quarters  of 
the  colored  population,  [lto  83,827.]  Or,  the 
relative  proportion  of  penitentiary  convictions, 
was  more  than  three  and  a  half  times  greater 
in  the  colored  than  the  white  population  of  the 
county  of  New  York,  [3,603  to  l.J  So  that 
even  in  the  class  of  minor  offences,  the  summa- 
ry convictions  of  the  colored  people  were  much 
less  in  proportion,  than  those  by  a  court  and  ju- 
ry, which  were  for  offences  of  a  higher  degree. 
But  the  returns  he  had  obtained  from  the  sever- 
al state  prisons  would  show  that  these  people 
had  attained  a  greater  eminence  in  the  higher 
crimes,  for  which  alrne  they  were  punishable  in 
these  institutions.  He  directed  his  enquiries  to 
the  condition  of  each  prison,  at  the  nearest  pos- 
sible period  to  the  1st  August  1345,  the  date  of 
the  last  census  : — 

Sing -Sins  Prison: 

Wh'te.  Colored.  Indian. 
Sept,  30th,  IS  15— Convicts,        030  223 

Auburn  Prison: 
Jan.  1st,  1846— Convicts,  603  80 

Clinton  Prison: 
Aug.  1st,  itfld—  Couvkts,  175  21  2 

Totals  1408  3-29  2 

The  census  of  1345  gave  the  following  popu- 
lation of  each  race,  in  the  state: — 

Tot>tl  white  persons,  2.560,149 

Do.    col  »red  persons,  4i,4i6 

Do.    Indian  (including  Schoolcrafts 

enumeration),  6,17D 

These  results,  when  reduced  to  an  uni  pro- 
duce the  following  proportions: — 

There  is  one  white  state  prison  convict  to 
about  one  thousand  eisht  hundred  an  I  eighteen 
of  the  white  population  [1  to  1313.237]. 

There  is  one  colored  state  prison  convict  to 
about  one  hundred  and  thirty-four  and  th-ee- 
quarters  of  the  colored  population  [1  to  134,739]. 

Or,  the  relative  proportion  of  infamous  crime 
is  nearly  thirteen  and  a  half  times  as  great  in 
the  colored  population  as  in  the  white  [13.489 
to  1]. 

This  result  far  exceeded  any  thing  he  had  an- 
ticipated when  he  entered  on  the  examination  of 
it ;  and  contained  evidence  of  a  criminal  dispo- 
sition in  the  race  that  he  had  never  before  right- 
ly appreciated.  And  there  was  nothing  to  sus- 
tain the  slightest  suspicion  that  injustice  had 
been  done  to  any  one  of  those  incarcerated,  not- 
withstanding the  bold  insinuation  contained  in 
the  high  reaching  aspirations  of  one  of  the  col- 
ored  delegates  before  the  committee,  when  he 
asked  whether  any  colored  man  had  ever  been 
tried  in  this  country  by  a  colored  jury  ?  And 
answered,  u  No !  they  are  tried  by  white  jurors, 
and  sentenced  by  white  judges."  He  would  say 
but  a  word  or  two  more  relative  to  those  whom 


he  desired  to  treat  with  all  kindness.  It  had 
been  denied  on  the  part  of  those  who  were  the 
special  advocates  for  extending  to  them  our  po- 
litical privileges,  that  ;t  was  not  intended  to  take 
them  into  social  un;on.  The  delegates  who  ap- 
peared belore  the  commitiee,  did  not  so  under- 
stand the  matter.  They  freely  discussed  the 
means  whereby  exi>ting  prejudices  cou  d  be 
overcome  ;  and  avowed  that,  should  you  "  en- 
franchise the  man  of  color,  you  will  have  no 
more  prejudice  against  him  ;"  and  in  the  strong- 
est terms  denounced  their  ''  exclusion  from  pro- 
per places  in  churches,  in  colleges,"  &c.  And, 
not  t )  be  misunderstood  on  this  point,  one  of 
them,  a  pure  specimen  of  the  race,  asserted  in 
the  mo?t  emphatic  manner,  that  "  God's  design 
is  to  annihilate  the  distinctions  of  caste,  by 
bringing  them  together  in  this  country  "  Their 
views  on  this  subject  could  not  be  mistaken. 

He  would  return  to  the  motion  under  conside- 
ration, to  strike  out  the  word  '*  white"  in  the 
first  line,  and  protest  again>t  its  adoption.  The 
form  in  which  the  committee  propose  to  submit 
the  question  to  the  people  is  plain  and  simple  : 
one  section  providing  for  the  continuance  of  the 
franchise  to  the  "  white  maie*  citizen  "  &c, 
and  a  separate  one,  to  be  voted  on  separately, 
for  extenling  to  •'  colored  male  citizens  '  the 
same  privileges  on  the  same  conditions,  and  with 
the  same  advantage  of  eligibility  for  ollice,  with 
the  white  citizen.  If  the  ju  Igment  t  f  the  peo- 
ple of  New  York  on  this  momentous  subject, 
was  in  reality  desire  I,  why  such  objection  from 
gentleman  to  this  plain  manner  of  putting  the 
question?  Bid  they  fear  that  the  people  were 
not  yet  prepare  d  for  their  visionary  schemes  ? 
— or,  after  all  their  professions  of  love  for  the 
people  ; — of  confidence  in  the  dear  people— 
which  we  ha  1  heard  so  much  of  within  the  last 
four  months ;  were  they  not  to  be  trusted  with 
the  decision  of  this  question  ? 

Mr.  DANA  replied  Jo  Mr.  Kennedy.  In  re- 
lation to  the  convictions  for  crime,  he  said  it 
was  not  surprising  that  they  were  so  numerous, 
The  wonler  was  that  all  the  colored  people 
were  not  degraded  so  low  by  the  treatment  they 
met  with,  as  to  make  the  number  of  criminals 
greater.  He  contendeJ  that  his  colored  brother 
was  entitled  to  be  placpd  on  an  elevation  which 
would  give  him  the  privileges  <»f  citizenship. 

Mr.  BRUCE  explained,  and  replied  to  Mr. 
Russell,  anl  made  an  impassioned  appeal  in 
behalf  of  equal  rights.  He  called  upon  the 
Convention  to  decide  whether  the  colored  people 
were  men  or  not.  If  they  were  men,  he  claim- 
ed for  them  the  enjoyment  of  the  common  rights 
of  men;  otherwise  make  them  slaves  to  your- 
selves and  your  children  and  trample  them  in 
the  dust  forever. 

The  previous  question  was  now  moved. 

Mr.  SIMMONS  hoped  it  would  be  voted 
down. 

Alter  an  exciting  conversation,  the  demand 
lor  the  previous  question  was  withdrawn. 

Mr.  TOWNSEND  renewed  it 

Mr.  BAKER  called  for  the  ayes  anl  noes  on 
seconding  the  call,  and  there  were  ayes  31,  noes 
6'Z. 

Mr.  HUNT  went  into  the  subject  of  negro 
suffrage  at  some  length.  His  doctrine,  and  that 
of  his  constituents,  in  relation  to  the  right  of 
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suffrate,  was  briefly  this.  We  (said  he)  want- 
no  masters,  and  least  of  all  no  negro  masters, 
to  reign  over  us.  We  contend  for  self  govern- 
ment. We  hold  that  no  man  who  is  not  a  part 
of  the  republic's  self — who  is  not  a  bona  fide  cit- 
izen, shall  have  any  voice  in  the  state.  We  al- 
so concede  to  all  other  persons,  and  all  other 
nations,  in  their  respective  hpheres,  the  same 
rights  we  claim  for  ourselves.  The  fact  that  all 
men  had  a  right  to  form  themselves,  or  rather 
are  formed  by  the  operation  of  circumstances 
and  the  law  of  necessity,  into  distinct  nations  or 
states — that  every  nation  had  the  right  of  self, 
government  without  the  interference  of  aliens 
or  of  other  states,  so  long  as  it  will  take  the 
trouble  to  exercise  that  richt  with  any  tolerable 
degree  of  wisdom  and  justice  :  we  are  entirely 
left  out  of  sight  by  the  advocates  of  negro  suf- 
frage They  forgot  that  negroes  were  aliens — 
aliens,  not  by  mere  accident  of  foreign  birth — 
not  because  they  spoke  a  different  language — 
not  from  any  petty  distinction  that  a  few  years 
consociation  might  obliterate,  but  by  the  broad 
distinction  of  race — a  distinction  that  neither 
education,  nor  intercourse,  nor  time  could  re- 
move— a  distinction  that  must  separate  our  chil- 
dren from  their  children  for  ever.  He  regretted 
as  much  as  any  one,  that  this  class  of  irreclaim- 
able aliens  was  fastened  upon  us.  If  any  good 
could  come  of  wishing,  he  could  wish  as  hearti- 
ly as  any  one,  that  the  Ethiopian  might  change 
his  skin,  and  become  a  part  of  our  body  politic. 
But  all  such  wishes,  and  all  efforts  to  realize 
them,  were  idle.  They  might  indicate  a  good 
disposition,  but  they  did  not  indicate  a  very  good 
head.  We  might  close  cur  eyes  in  a  fit  ol  ami- 
able enthusiasm,  and  try  to  dream  their  wool  out 
of  curl  j  but  our  dream  did  them  no  good.  They 
knew  and  felt  all  the  while,  (that  is,  all  sane 
negroes)  that  they  were  negroes  and  aliens  by 
the  act  of  God,  and  there  was  no  remedy.  The 
greatest  injury  that  any  man  could  inflict  upon 
his  fellow,  was  to  place  him  in  a  false  and  un- 
natural position — to  tempt  him  info  a  path  which 
he  could  not  travel,  a  sphere  not  his  own  ;  to 
seduce  him  into  a  war  against  his  inevitable  des- 
tiny, and  thus  destroy  his  powers  of  usefulness 
and  his  chances  of  happiness  together.  In  his 
judgment,  our  negroes  had  thus  been  injured  by 
their  friends.  They  had  been  deluded  with  un- 
real hopes,  and  blinded  to  their  true  destiny,  as 
he  read  it  far  ignoble.  For  as  they  progressed 
in  knowle  Ige,  their  pride  would  incite  them  to 
return  to  the  home  of  their  race,  where  they 
could  hold  the  position  of  superiors  and  teach- 
ers. They  had  gained  much  by  their  intercourse 
with  civilized  men.  They  were  no  longer  idola- 
ators — no  longer  naked  savages.  They  had  made 
much  progress  in  the  arts  and  the  learning  of  a 
superior  race.  They  yet  might — he  believed 
they  yet  would-convey  these  arts  and  this  learn- 
ing: to  their  uncivilized  brethren.  Such  was  the 
path  he  would  point  out  to  them — the  destiny 
he  would  aid  them  to  accomplish.  As  to  the 
practical  effect  of  negro  suffrage  in  New  York 
city,  he  predicted  that  it  would  be  the  exculsion 
of  the  race  from  Manhattan  Island.  Another 
consideration  :  The  Jews  were  forbidden  to 
yoke  animals  of  different  kinds  together  ;  and  if 
it  were  wrong  to  unite  the  cow  and  the  ass  in 
the  same  yoke,  would  it  be  right  to  unite  the 


Caucasian  and  the  negro  race  in  the  same  gov. 
ernment?  To  conclude  :  The  reason  why  his 
constituents  refused  to  enter  into  partnership 
with  negroes  in  the  business  of  government 
were,  that  they  could  perform  all  their  political 
duties  better  without  their  help  than  with  it. — 
They  did  not  wish  to  debase  themselves  by  any 
hypocritical  professions  of  fellowship.  They 
could  not  acknowledge  as  co-citizens  a  class  of 
men  more  widely  separated  from  them  than  any 
other  race  upon  the  globe,  and  who  cannot  be 
naturalized  by  any  fiat  of  law  or  lapse  of  time. 
We  know  (said  he)  that  we  put  ourselves  upon 
a  par  with  negroes  whenever  we  put  negroes 
upon  a  par  with  us.  We  cannot  enter  into  any 
political  amalgamation  with  blacks.  We  will 
not  meddle  with  their  government  in  St.  Domin- 
go nor  in  Africa,  and,  if  we  can  prevent  it,  they 
shall  not  meddle  with  ours. 

Mr.  A.  W.  YOUNG  in  reply  to  Mr.  Hunt 
quoted  from  the  Declaration  of  Independence, 
in  which  the  word  color  does  not  occur.  A  do- 
cument which  was  written  by  a  man  whose  fol. 
lowers  many  here  professed  to  be — but  he  was 
satisfied  that  if  Thomas  Jefferson  could  only 
witness  their  conduct  and  hear  their  language, 
he  would  disown  all  such  democrats.  He  pro- 
(reeded  to  contend  that  colored  people  were  as 
intelligent  as  immigrants  from  foreign  countries, 
and  was  as  much  entitled  to  the  elective  fran- 
chise. He  alluded  to  the  statistics  furnished  by 
Mr.  Kennedy,  and  regretted  that  statistics 
of  the  good  portion  of  that  race  had  not  been 
furnished  also.  He  denied  that  the  bad  were 
more  criminal  than  other  races  in  like  condition. 
He  also  denied  that  the  slave  owners  were  ever 
about  to  do  what  abolitionists  require  them  to 
do.  All  they  ever  contemplated  was  expatria- 
tion. 

Mr.  RHOADES  regretted  that  a  delegate  from 
New- York  (Mr.  Hunt),  the  commercial  empo- 
rium— a  city  professing  to  have  a  purer  democ- 
racy than  any  other  parts  of  the  world — should 
advocate  the  deprivation  of  rights,  simply  on 
the  ground  of  a  difference  of  complexion,  or  of 
the  curl  of  the  hair.  He  also  expressed  his  dis- 
appointment on  hearing  the  argument  of  the  re- 
presentative and  mouth-piece  of  the  committee 
(Mr.  Kennedy).  The  colored  population  in 
New- York  were  not  even  permitted  to  drive  a 
cart.  They  were  degraded  to  the  lowest  point, 
in  that  city  ;  and  yet  one  of  its  representatives 
had  based  his  argument  on  the  statistics  of  crime 
committed  by  a  class  of  men  whom  that  city  de- 
graded so  low. 

Mr.  WATERBURY  said  the  Convention  was 
about  to  vote  upon  a  proposition  which, if  adop- 
ted, would  place  us  upon  the  same  footing  as 
Vermont,  Massachusetts  and  Rhode  Island.— 
He  thought  we  might  with  safety  asfume  the 
position  which  they  occupy.  The  gentleman 
from  New- York  (Mr.  Kennedy)  had  brought  in 
the  women  and  children  to  sustain  his  argument. 
But  the  wives  and  children  of  all  our  white 
citizens  were  protected  in  their  rights  and  privi- 
leges  by  husbands  and  brothers.  Where  do  you 
find  any  one  to  stand  up  for  the  colored  man  ? — 
Not  one.  The  argument  that  because  a  race  of 
men  are  marked  by  a  peculiarity  ol  color  and 
crooked  hair,  they  were  not  endowed  with  a 
mind  equal  to  another  class  who  had  other  pe. 
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culiarities,  was  unmorthy  of  men  of  sense. — 
The  negro  race  must  always  make  a  part  of  our 
population.  Colonization  would  never  transfer 
them  all  to  their  original  country  As  well 
might  we  attempt  to  drain  out  all  the  water  of 
the  oct  an  with  a  dipper.  What  position  they 
would  occupy,  he  was  not  prepared  to  say;  but 
he  would  remind  gentlemen  that  those  who 
were  once  slaves  in  Rome  became  freemen.  The. 
argument  of  the  gentleman  from  St.  Lawrence 
(Mr.  Russell)  reminded  him  of  the  Pharisee 
who  went  into  the  temple  to  pray,  and  forget- 
ting his  errand,  went  on  to  brag  how  much  bet- 
ter he  was  than  other  people.     [Laughter.] 

Mr.  STOW  said  in  one  single  respect,  h.e  was 
entitled  on  this  occasion  to  be  heard   over  some 
other  gentlemen  who  had   addressed    the    Con- 
vention — he  might  say  over  almost   all — for  al- 
most all  who  had  spoken  had  said  that  they 
came  here  under  pledges,   and  that  they  were 
bound  to  vote  in  a  particular   manner  and  that 
in  /act  they  had  no  sort  of  right  to  listen  to  any 
argument  on  the  subject.     Now  in  ail   these  re- 
spects he  stood  impartial.    He  was  asked  to  ex- 
press his  convictions  when  he    became  a  candi- 
date for  this  Convention,  but   his  answer  was, 
that  on  no  subject   would  he  go  pledged.     His 
mind  should  be  left  open  to  the   convictions  of 
reason  and  good  counsel,  and  on  no  other  terms 
would  he  consent,  to   stand  on    this  floor.     He 
claimed  to  be  a  tree  man,  free  to  do   what  his 
understanding  aud  his  conscience  dictated  to  be 
right.     On  the  subject  now  before  the  Conven- 
tion, he  should  perhaps  differ  from  some  of  his 
political  friends.  It  was  one  on  which  there  was  a 
diversity  of  opinion;  indeed  with    him,  the  first 
e  iquiry  was  how  to  settle  this  question, — whe- 
ther  it  was   a   question   of  absolute,  abstract 
moral  right.     If  it  were  true  that   there  was  no 
discretion — that  they  were  bound  by  the  rule  of 
moral  duty  and  religious  obligation  to  pursue  a 
panicuiar  course,  there  was  an  end  of  the  argu- 
ment— not  only  with  respect  to  the  amendment, 
but  to  the  entire  section  and  article.     Because 
if  they  were  really  to  adjudge  what  was  a  ques- 
tion of  abstract  right,  and  not  to  settle  political 
relations  and  the    true  policy  of  the  people  of 
this  state,  it  was  their  business  to  strike  out  the 
entire  section.     If  that  were  true  why  have  any 
qualifications?     Wherefore  the   qualification  of 
21  years  of  age?     Wherefore  the  qualification  of 
male  citizenship?    Wherefore  a  residence  of  one 
year?     Why   not  allow  it  to  all  of  both  sexes, 
and  all   condition  and  ages,    whether   alien  or 
citizen,  if  it  was  a  matter  of  absolute   right? — 
The    great,    fundamental    error    was    that    it 
was  not  a  right-  it  was  a  franchise.     And  what 
did    franchise    mean?      A    privilege,     as    they 
had  heard  argued,   to  be  conceded    by  all  the 
citizens  -  f  a  country  to  those  who  will  exercise 
it  best,  for  the  common    interest  of  all.     It  was 
therefore  a  matter  of  policy  and  expediency  and 
not  of   abstract  right,  by  any  manner  of  means 
But  some  gentlemen  had  said  in  answer  to  such 
positions,  in  the  language  of  the  declaration  of 
independence,  "  that  all  men  are  created  equal, 
that  they  are  endowed  by  their  creator  with  cer- 
tain inalienahle  rights,  that  among  these  are  life, 
liberty,  and  the  pursuitof  happiness"— and  who 
w is  going  to  deny  such  an  obvious  proposition? 
Not  he.    But  that  did  not  help  us.    The  ques- 


tion was  how  are  these  great  rights— life,  liber- 
ty, and  the  pursuit  of  happiness — to  be  best  pro- 
tected ?    Not  whether  the  rights  now   claimed 
are  abstract  rights,  but  whether  we  shall  belter 
protect  our  rights  by  limiting  the  franchise  to  a 
peculiar  class  of  persons.     If  it  should  be  shown 
that  a  portion  would  exercise  the  elective  fran- 
chise best,  and  best  secure  life,  liberty,  and  the 
pursuit  of  happiness,  then  he  submitted  that  it 
was  their  solemn  duty  to  make  restrictions.  The 
question  was  one  of  policy.     Ought  we  then  un- 
der the  circumstances  in  which  we  are  placed, 
to  make  this  restriction  ?     He   was   of  opinion 
that   some  restriction  should  be  made ;  but  he 
would  here  remark  that  sound  policy,  prudence, 
and  a  species  of  justice  too,  required  that  they 
should  restore  the  old  clause  of  the  constitution 
and  allow  colored  persons  to  vote  who  had  here- 
tofore  had    that   privilege;    and   hereafter   he 
should  submit  an  amendment  to   effect  that  ob- 
ject— but   they   ought  not  to  go   further.     And 
why  not?     Because  we   had  prejudices,  as  the 
gentleman  from  Onondaga  had  said  ;  and  if  pre- 
judices led  to  evil  results,  they  must  take  some 
notice  of  them  in  this  country.     It  was  difficult 
to  say  how  far  this  prejudice  arose  from  our  nat- 
ural constitution  ;  but  arise  as  it  might,  we  had 
got  to   take  notice  of  prejudices,  so  far   as  they 
would  influence  the  true  organization  of  society. 
And  here  was  a  conclusive  objection  against  this 
extension  of  the  elective  franchise.     Why?     Be- 
cause when  the  franchise  was  given  to  all  white 
citizens,  they  gave  it  to  a  class  of  men  who  were 
reached  by   the  same  common  sympathies,  who 
felt  the  same  general  influences,  who  participa- 
ted in  the  same   private,  puhlic  and  political  re- 
lations, and    who  had  all   the   same  general  ob- 
ject     Policy  then  must  govern.     For  that  rea- 
son they  could  permit  aliens  to  become  natural, 
ized  and  electors.     Why?     Because  when  they 
became      citizens     their    interests     were     the 
same     in     all     the     relations     of    life.      The 
great  error     in    the    preventing   foreigners   to 
become  voters   was  that  it  preserved   amongst 
them  a  distinctive  character,  and  so  long  as  that 
was  the   cas»e  they  stood    towards  us  in  a  false 
relation;  it  therefore    became  our  duty  to  break 
down  the  barrier  and  remove  all  prejudices  that 
wou'd  serve  to  perpetuate  elans.     He  was  there, 
fore  in  favor  of  giving  the  utmost  liberty  to  for- 
eigners, that  we  might  act  with  common  sympa- 
thies,  for  a  common   end  and  object      But  was 
this  so  w  ith  regard  to  the  colored  man?     Unfor- 
tunately it  was  not.     He   must  always   be  gov- 
erned  by  his   social  and   not  his   political  coudi- 
tion.     When  a  measure   of  this   character  was 
proposed,   we   must  ask   ouraelves  whether  it 
would    tend  to  elevate   him  from   his   degraded 
condition.      Great  difficulties    surrounded   this 
question.     Mr.  S.    here   made  a   statement  of  a 
case  which  once  occurred  in  the  city  from  which 
he  came,  to  show  the  influence  of  this  question 
on  the  public  mind.     A  question  arose  whether 
colored    children  were  entitled  to  be  received  in 
the  public  schools  on  an  equality  with  the  whites, 
a  question  on  which  he  should  now  say  nothing. 
Afterwards  the  election  of  a  mayor  occurred  and 
that  question   affected   that  election,    for   there 
were  those  who  would  give  the  right  to  the  co- 
lored  children,  in  opposition  to  those  who  would 
not;  and  he  asked  if  it  was  not  evident  that  the 
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Vote  of  the  colored  man  would  be  influenced  by 
his  social  condition,  and  given  to  that  man  who 
was  in  favor  of  their  social  equality?  By  giv- 
jn^  way  on  this  subject  to  those  who  desirei  to 
extend  the  franchise  to  the  blacks,  we  should 
rai*e  a  large  number  of  electors  amongst  us 
who  were  rot  governed  by  the  same  common 
influences  that  govern  others,  and  who  would 
hold  the  balance  of  power  between  the  parties 
in  the  state.  That  was  one  great,  and  to  his 
mind,  conclusive  argument  on  this  subject.  But 
there  were  other  reasons  wh.ch  must  govern  us. 
"We  mu<t  take  noiice  both  of  our  political  and 
geographical  relations.  Slavery  prevailed  in 
this  Union.  We  could  not  overlook  that  fact  il 
we  would.  However  desirous  we  might  be  to 
relieve  ourselves  of  that  curse  and  awful  scourge 
of  man  -and  no  man  would  be  more  willing  to 
render  his  aid  to  overthrow  it,  than  himself — 
we  must  acknowledge  that  it  existed — we  could 
not  avoid  noticing  it.  Yet  suppose  Kentucky 
shoud  abolish  slavery,  and  should  pass  the 
same  stringent  law  as  had  been  passed  in 
Ohio,  forbidding  a  residence  witl  in  the  lim- 
its of  that  state  to  the  free  colored  man, 
what  would  be  the  consequence  to  this  state, 
part.cularly  to  that  part  from  which  he 
came?  They  would  have  an  avalanche  of  men 
educated  in  slavery  coming  hete  to  tell  us  how 
to  govern.  And  would  it  be  wise  to  invite  the 
accession  of  such  a  population — al together  the 
worst  that  could  come  amount  us  ?  It  would 
be  dangerous  to  the  best  interests  of  the  people 
to  do  so.  In  his  neighborhood,  they  had  an  im- 
pressive example  of  ihe  danger  of  such  a  course 
The  British  government  had  invited  the  acces- 
sion of  such  a  population  to  its  colony,  and  it 
had  thus  brought  into  Canada  a  worthless  pop- 
ulation— a  degraded  class  of  men  ;  and  the  in- 
habitants of  tint  country  suffered  morally  and 
socially  from  that  circumstance.  Would  it  then 
be  pru  lent  to  adopt  that  sy^em  &mong>t  our- 
selves, of  which  our  neighbors  under  another 
government,  so  much  complained  ?  JNew  Eng- 
land had  been  referred  to  as  an  example  <  f  the 
absence  of  danger  in  such  circumstances  ;  but 
to  this  he  replied  that  there  was  a  difference  in 
geographical  position.  Extend  tl  is  right,  and 
we  become  the  reservoir  for  this  population  of 
southern  states  to  be  poured  into.  They  would 
pass  over  us  from  the  south  and  the  west.  We 
must  be  the  recipients  of  men  rai.-edin  bondage, 
who  would  become  our  Governors  in  freedom,  j 
To  th/S  we  should  carefully  lock,  before  we 
changed  the  existing  re'ations  between  us.  As 
to  the  right  or  wrong  of  this  matter,  he  was 
not  arguing  ,*  but  feeling,  as  our  people 
do,  thai  the  African  was  a  degraded  race, 
they  would  not  consent  to  social  equality, 
and  it  would  be  dangerous  to  our  institutions 
10  create  political  equality  where  no  social 
equality  existed.  If  we  would  not  give  them 
social  relation-!,  it  was  dangerous  to  give  them 
political,  and  thereby  put  tlum  in  our  jury  boxes 
and  our  public  othces.  But  it  was  said  that 
this  would  tend  to  elevate  the  chaiacter  of  the 
colored  population.  He  hrped  it  would  ;  but 
yet  he  was  satisfied  it  must  be  by  slow  degrees. 
If  the  ieeling  entertained  against  the  colored 
peo,»  e  was  mere  prejudices,  it  Was  the  growth 
o£  c^ntums,  and  ii  had  be  com*  deeply  iixtd  in 


our  habits  and  constitution  ;  and  we  could  only 
eradicate  it  by  degrees.  We  must  go  step  by 
step,  if  we  would  elevate  this  downtrodden 
people,  and  not  by  shocking  even  the  prejudices 
of  our  own  people.  And  airain,  who  was  to  be 
affected  by  this  ?  Men  of  high  condition  ?  The 
men  of  wealth,  who  were  removed  far  from 
ordinary  connection  with  labor,  would  feel  it 
very  little.  It  would  extend  mainly  to  those 
who  labor  day  by  day  j  it  would  reach  that  class 
of  citizens  and  draw  them  down  to  givo  a  doubt- 
ful elevation  to  another  class.  On  this  subject 
he  should  not  be  accused  of  dernagogueism,for  he 
had  too  frequently  shown  his  independence; 
he  therefore  with  propriety  could  appeal  to  this 
convention  and  ask  them  if  they  would  pull  down 
the  working  class  of  men  by  bringing  them  in 
contact  with  a  degraded  race?  They  might  in 
their  attempt  to  raise  up  mortals,  draw  down 
angels.  He  begged  the  convention  to  remem- 
ber existing  social  relations,  the  proximity  of 
other  states,  the  condition  of  slavery  there — 
and  the  long  established  habits  of  our  people, 
before  they  attempted  to  make  this  sudden 
change.  For  these  reasons,  succinctly  given, 
and  not  at  length,  as  he  could  wish  to  give  them, 
he  should  vote  against  striking  out.  He  should 
however  vote  to  put  them  on  the  looting  on 
which  ihey  had  been  heretofore,  which  expe- 
rience had  shown  to  be  beneficial.  It  connect- 
ed them  with  the  soil,  and  this  tended  to  the 
elevation  of  their  condition.  Mo  danger  had  or 
was  likely  to  ensue,  for  their  number  was  at 
best  but  small,  and  would  not  therefore  be  felt 
injuriously  to  affect  society.  He  thought  we 
ought  not  to  take  from  these  men  the  privileges 
we  had  heretofore  given  them,  unless  some 
public  policy  imperiously  demanded  it — and  pub. 
lie  policy  must  g  vein  in  this  case.  He  should 
also  vote  in  the  end  to  allow  the  people  to  de- 
termine this  matter  for  themselves,  and  if  they 
were  satisfied  that  this  relation  shall  exist  be- 
tween them  and  the  colored  pcpulatien,  they 
had  an  undoubted  right  to  decide,  and  he  should 
acquiesce  in  the  settled  sentiment  of  society — 
but  it  must  be  remembered  that  social  and  po- 
litical equality  could  not  long  be  kept  distinct. 

Mr.  W.  TAYLOR  explained  his  position,  he 
having  been  misunderstood  by  his  colleague  (Mr. 

RfiOADES). 

Mr.  11.  CAMPBELL  jr.  moved  the  previous 
question  on  the  amendment,  and  there  was  a  se- 
cond— 45  to  33. 

-  On  the  amendment  of  the  gentleman  from 
"Madison  (Mr.  Bruce),  to  strike  out  the  word 
"  white,"  the  result  was,  ayes  37,  noes  63: — 

AYfcS— -Msssrs.  Archer,.  AyrauH.  F.  F.  1  aekus,  II. 
Backus,  Bakei ,  Bascom,  Pruce,  Burr,  Ondee,  I'rook- 
er,  »  ana,  Uodd,  Dorlon,  Hawley,  Hofchkis..-,  Kirklant, 
McNeil,  Marvin,  Miller  Parish,  Patterson,  l't-nnimari, 
Khoades,  Richmond,  Shaver,  Simmons,  K  Spencer, 
W.  H  Spencer,  Manton  Stro' g,  Tfggart  Tallmadgp, 
Van  Schoo:»hoven,Warien,V\aterbury,  v»  ordek, You>  g. 

NoKS — vlessrs  Allen,  Angel,  Bergen,  »  owdis:  , 
Brown,  Krimdage,  Bull,  D  D  Campbell,  K  Uambell  jr  , 
Mark,  Clyde,  Lonely,  C  ok,  Cornell,  Cuddtbnck  l*»«n- 
forth,  Dubois,  Grai.am,  G«ene,  Harrison,  Hoffman, 
Hunt,  A  Huntington,  Hnuh'mson,  Jones,  Kembe,  Ken- 
nedy, Kernan,  Kingsley  »  oomis,  Maun,  MOitt,  Max- 
well, Morris,  Munro  Nelli*,  Nicholas,  >no!M>  Conor, 
Peikins,  Porter,  Powers,  President.  Hiker,  Russell,  U. 
John,  >anford,  Shaw,  Sheldon,  Met  h<*ns,  Stow,  >wack- 
tminer,  i ait,  J.  J.  layior,  W  Taylor,  Tilden,  Town- 
m-nd,  Tmhill,  WMard,  Wood,  A.  Wright,  Yawger, 
¥eungs*-a. 
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Mr  VAN  SCHOONHOVEN  then  moved  to 
amend,  s<>  as  to  secure  to  the  colored  citizen  who 
now  has  the  right  to  vote,  the  same  right— as 
that  appeareJ  to  be  the  settled  sentiment  of  the 
Convention — by  inserting  after  the  word  "  vote" 
in  the  fifth  line,  the  following:— 

11  And  every  colored  male  eitizen  so  qualified,  who, 
under  the  provisions  of  the  existing  constitution  ol "this 
srate,  would  be  en  itled  to  vote  tor  all  officers  hereto- 
fore elective  by  the  people  thereof." 

Mr.  BRUCE  said  the  amendment  would  not 
answer  the  purpose  of  the  gentleman,  for  every 
person  "  so  qualified,"  would  have  reference  to 
the  word  u  white,"  and  a  negro  could  not  be  a 
"  white  colored  citizen." 

Mr.  DODD  contended  that  the  word  white 
was  descriptive  of  the  person  only  ;  and  formed 
no  part  of  the  qualification. 

Mr.  KIRKLAND,  for  the  purpose  of  obviat- 
ing all  question  as  to  the  intention  of  the  article, 
moved  to  amend  the  section  as  follows  : 

"  But  no  mm  of  color,  ur.less  he  shall  have  been  for 
three  years  a  citizen  of  this  state,  and  for  i-ne  year 
next  preceding  any  e  ection  shall  be  seized  an  i  p  >s^es 
js^d  of  a  free  h«»  d  estate  of  the  value  ot  two  hundred 
and  fifiy  dollars  over  and  above  all  debts  a«  d  incum- 
brances charged  thereon  and  shall  h?tve  bee ■■>  actually 
rated  <ud  pant  a  tax  i  hereon,  shall  be  entiled  to  a  vote 
at  any  such  election  ;  and  no  person  of  color  -hall  be 
subjpct  to  dtr  c  taxattoi'  unless  hf  shnll  be  seized  and 
possessed  of  such  real  estate  as  aforesaid." 

This  was  an  exact  transcript  of  the  provision 
in  the  present  constitution.  He  proposed  also 
the  following  as  the  last  section,  in  lieu  of  that 
reported  from  the  committee,  to  be  submitted 
separately  : 

$_.  Afi?r  the  year  1819,  no  property  qualification 
sVill  be  required  to  entitle  any  citizen  of  this  state  to 
the  exercise  ol  the  right  of  suffrage. 

Mr.  SIMMONS  spoke  at  eome  length  in  favor 
of  sustaining  the  section  as  it  stood.  He  spoke 
of  color  as  an  incident  to  degrees  of  latitude. and 
quoted  De  Witt  Clinton  in  favor  of  amalgama- 
tion for  the  improvement  of  the  human  race. — 
He  said  the  breed  of  all  God's  creatures  was  im- 
proved bv  a  mixture. 

Mr.  K1RKLA.ND  denied  that  the  gentleman 
from  Essex  was  a  competent  judge.  (Laugh- 
ter.) 

Mr.  SIMMONS  also  spoke  of  deeds  of  hero- 
ism by  colored  men,  and  said  what  they  were 
capable  of  being  and  doin^  was  unknown  until 
their  condition  v/as  improved. 

Mr.  W.  H.  SPENCER  moved  to  reduce  the 
qualification  of  colored  freeholders  from  $250  to 
$100. 

On  this  amendment  a  brief  discussion  wras 
continued  by  Messrs  KENNEDY,W.  H.  SPEN- 
CER,  E.  SPENCER,  A.  W.  YOUNG,  STOW, 
and  KIRKLAND  until  2  o'clock,  when  the  Con- 
vention  took  a  recess. 

AFTERNOON  SESSION. 
Mr.  PERKINS,  after  some  remarks  in  oppo- 
sition to  the  property  qualification,  as  a  test  of 
capacity  to  vote, went  on  to  say  that  this  amend- 
ment provided  in  effect  that  these  persons  should 
not  only  be  entitled  to  vote,  but  should  also  be 
entitled  to  sit  on  juries,  on  the  bench,  in  the  as- 
sembly, to  do  militia  duty,  &.C  &c.  Were  the 
people  of  the  state  in  favor  of  such  a  thing  as 
that?    Wa$  there  any  thing  in  the  Christkji  re- 


ligion, or  in  humanity,  that  required  it?  As  to 
the  argument  that  had  been  adduced  here,  that 
we  were  all  of  one  flesh  and  blooj,  Mr.  P.  said 
he  would  not  enter  into  that  controversy  further 
than  to  siy  that  if  there  was  any  verity  in  scrip- 
ture, mankind  were  at  Babel  divided  into  sepa- 
rate classes — that  it  was  the  fiat  of  the  Al- 
mighty that  they  should  remain  separate  nations 
— that  he  put  his  mark  on  these  ereatares,  that 
it  might  be  known  that  it  was  a  violation  of  the 
law  of  God  to  commingle  our  blood  with  them 
in  marriage.     That,  he  undertook  to  say. 

Mr.  DANA:— Does  the  gent.eman  find  that 
in  the  Bible? 

Mr.  PERKINS:— Yes— not  in  those  words, 
however.  He  did  separate  them,  for  purposes 
cf  his  own,  into  distinct  nations.  These  col- 
ored persons  existed  as  early  as  we  had  any 
history  of  mankind,  as  a  distinct  and  separate 
people,  w  tb  every  distinctive  mark  exhibited 
by  the  African  to  this  day.  Within  a  century 
of  the  confusion  at  Babel,  history  proved  the 
direct  fact  that  they  existed  separately,  with  all 
the  physical  marks  that  we  saw  about  them 
now. 

Mr.  WATERBURY  .—If  they  were  thus  sep- 
arated at  Babel,  how  came  they  to  go  through 
the  ark  with  the  rest.     [Laughter.] 

Mr.  PERKINS  said  tne  gentleman  was  about 
as  correct  in  his  chronology  as  in  some  other 
things.  The  building  of  Babel  was  three  or 
four  centuries  after  the  flood.  His  query  was 
of  a  piece,  in  point  of  accuracy,  with  all  that 
had  been  said  in  favor  of  negro  suffrage.  His- 
tory showed  that  every  attempt  to  amalgamate 
these  races,  had  been  attended  with  the  curse  of 
God.  He  denied  the  position  of  the  gentleman 
from  Essex,  that  the  commingling  of  blood  and 
breeds,  improved  a  race,  as  it  did  cattle.  He 
would  not  say  that  it  was  not  better  for  a  man 
to  improve  his  breed  by  commingling  his  blooi 
with  theirs,  than  not  to  improve  his  breed  at  all. 
The  gentleman  had  better  try  it,  legitimately  or 
illegitimately.  [Laughter.]  Better  try  the  ex- 
periment on  that  race,  than  not  at  all.  [Renew- 
ed laughtei .]  There  was  no  such  thing  as  their 
mingling  with  us  on  terms  of  equality,  unless 
their  blood  was  mingled  with  ours  in  marriage 
— and  if  there  was  any  obstacle  to  that,  in  the 
prejudices,  (if  they  were  such,)  of  society, 
that  would  be  a  fatal  obstacle  to  any  peace. 
We  should  have  nothing  but  the  perpetual  tur- 
moil which  always  existed  when  there  were 
two  races  in  the  same  country,  antagonist  to 
each  other.  One  or  the  other  must  govern,  and 
the  sti  uggle  for  superiority  had  kept  ail  coun- 
tries, where  two  such  races  existed,  in  constant 
turmoil  and  revolution.  Mr.  P.  was  going  on 
to  allude  to  the  history  of  the  Jewish  nation 
when  his  time  expired.     [Cries  of  k'  so  on."] 

The  PRESIDENT  asked  if  there  were  any 
objection-*  to  the  gentleman's  proceeding? 

Mr.  BRUCE  objected. 

Mr.  DANA,  in  allusion  to  the  bible  argument 
of  the  gentleman  from  St.  Lawrence,  said  he 
was  not  aware  that  any  thing  was  to  be  found 
in  the  account  of  the  building  of  Babel  against 
the  right  of  the  colored  man  to  vote.  And  be- 
fore  he  could  be  convinced  of  that,  he  must  have 
chapter  and  verse. 

Mr.  HARBISON  said  he  could  refer  the  gen- 
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tleman  to  a  passage  which  had  a  strong  bearing 
on  this  subject.  He  referred  him  and  the  gen- 
tleman from  Delaware  particularly,  to  Noah  and 
his  son  Ham,  and  his  grandson  Canaan,  and 
asked  to  whom,  if  not  to  that  race,  did  the  de- 
nunciation  so  emphatically  made,  apply,  "cursed 
be  Canaan;  a  servant  of  servants  shall  he  be  to 
his  brethren'/"  Had  there  ever  been  any  revo- 
cation of  that  sentence? 

Mr.  DANA  said  it  was  true,  that  after  Noah 
came  out  of  the  Ark,  he  planted  a  vineyard^and 
got  drunk  and  cursed  Canaan.  But  he  found 
nothing  about  voting  there — nothing  thai  should 
prevent  our  colored  brethren,  born  and  brought 
up  am««ng  us,  from  voting.  Wejl  might  the 
colored  man  say,  in  this  day  of  boasted  reiorm, 
that  all  change  was  not  reform. 

Mr.  PERKINS  asked  how  often  those  who 
were  advocating  this  measure  were  entitled  to 
speak,  and  others  denied  the  privilege  of  speak- 
ing at  all  ? 

Mr.  DANA  had  not  spoken  on  this  amend- 
ment, nor  should  he  trouble  the  committee  much 
longer.  [Cries  of  "go  ahead,"  "go  on. "J  Mr. 
D.  went  on  to  say  that  in  '77,  during  the  revo- 
lutionary struggle,  the  constitution  made  no  dis- 
tinction between  the  colored  and  the  white  man 
in  regard  to  the  right  of  suffrage;  but  in  '21,  a 
three  years'  residence  and  ihe  possession  of  a 
freehold  of  the  value  of  $250  was  required  of 
the  colored  man,  by  which  almost  the  entire 
colored  population  were  deprived  of  that  pre- 
cious  right.  Only  1000  of  them  voted  in  1845, 
when  some  2000  of  them  were  taxed.  But  now 
the  proposition  was  to  exclude  them  altogether. 
This  was  reforming  backwards  into  the  dark 
ages. 

Mr.  SWACKHAMER  hoped  we  should  have 
no  more  long  speeches,  but  come  directly  to  a 
vote.  He  would  have  the  section  stand  as  we 
had  adopted  it  thus  far,  and  that  we  should  re- 
tain the  provisions  of  the  old  constitution,  strik- 
ing  out  the  sixty  days'  citizenship,  and  leaving 
out  the  property  qualification  -,  for  he  trusted 
the  day  had  gone  by  when  property  was  to  be 
made  a  test  of  qualification.  The  colored  race 
were  either  entitled  to  vote  on  the  same  terms 
with  the  whites,  or  not  at  all  His  constituents 
were  of  the  opinion  that  the  colored  man  was  not 
capable,  and  should  not  have  the  rignt  to  vote  ; 
and  however  strong  his  sympathies  might  be 
for  the  African  race,  he  did  not  hesitate  to 
express  that  opinion.  He  should,  at  the  proper 
time,  move  to  strike  out  the  sixty  days'  citizen- 
ship, and  otherwise  to  amend  so  as  to  restore 
the  old  constitution. 

Mr.  BURR  hoped,  in  the  position  in  which 
matters  stood,  that  the  question  would  be  sub- 
milted  nakedly  to  the  people,  whether  colored 
men  should  have  the  right  of  suffrage  on  the 
same  terms  as  white  persons.  He  was  opposed 
to  all  property  qualification  whatever,  as  anti- 
republican  and  preposterous.  He  should  there- 
fore vole  against  it,  in  the  hope  that  the  distinct 
question  whether  the  colored  man  should  vote 
on  the  same  terms  with  others,  would  be  sub- 
mitted to  the  people. 

Mr.  KENNEDY  moved  the  previous  question 
on  Mr-  Spencer's  motion  to  insert  $100,  instead 
of  $250,  and  thfcre  was  a  Second,  fee, 


The  amendment  was  negatived,  as  follows  : 
AYKS— Messrs.  Archer,  Ayranlt,  F.  F.  Backus,  ff. 
Backus,  huker,  Bruce,  Bull,  Caudee,  Crooker,  iMn  , 
Daufor  h,I)odd,  oreene,  hart,  Hnwley,HoHnrMii,  Hutch- 
kiss,  Hutchinson,  Kiiklnnd,  Loomis,  McNeil,  IVJjirviu, 
Maxwell,  \icholas,  Parish,  Patterson,  Pennimnu, 
Khoades,  Richmond,  ^haver,  Simmons,  VV.  H.  Spencer, 
Stow,  Strong,  Taggirl,  Tallmatige,  V*n  Schoonhoven, 
Warren,  Waterbury,  vVillard,,  Worden,  W.  B  Wright 
-4-2. 

NOES—  Messrs  Allen,  Bergen,  Bowdish,  Brown, 
Brundage,  Burr,  0  D.  »  ampbell,  Clark,  Conely,  Cook, 
Cornell,  Cuddeback,  Dorloii,  l>ubo:s,  Harrison,  Hunt, 
A.  Huntington,  Junes,  Kemble,  Kennedy,  Kernan, 
Kings  ey.  Maun.  Morris,  Monro,  Nellis,  Nicoll,  O'Uon- 
or,  Perkins,  Porter,  President,  Hiker,  Kuggles,  M. 
John,  >anford,  >haw,  Sheldon,  K.  >pencer,  Stanton, 
■•  tephens,  Swackhamer,  I  alt,  J.  J.  Taylor,  Tildt-n, 
Tow.isend,  lu.hill,  Wood,  A.  Wright,  Yawger,  Youngs 
-60. 

Mr.  KENNEDY  moved  to  amend  the  amend- 
ment  of  Mr.  Kibkland  by  striking  out  the  words 
"  of  color,"  where  it  la*t  occurs,  and  insert 
"  not  entitled  to  the  election  franchise  ;"  and 
to  strike  out  all  after  "  taxation. " 

Mr.  KIRKLAND  remarked  that  this,  in  effect 
would  exempt  from  taxation  alt  not  entitle.!  to 
vote— including  all  females,  alien.*,  &c,  no  mat- 
ter how  much  property  they  m  ght  have.  His 
own  amendment  was  an  exact  transcript  of  the 
existing  constitution. 

Mr.  KENNEDY  wished  to  show  the  injustice 
of  giving  special  privileges  to  one  class  which 
were  not  enjoyed  by  another. 

Mr.  PATTERSON  said  there  were  certain 
corporations  which  were  called  u persons"  that 
would  be  exempted  from  taxation  by  this  amend- 
ment; as  would  also  the  property  ot  deceased 
persons,  whose  heirs  were  minors. 

Mr.  KENNEDY  modified  his  motion,  by  in- 
serting the  word  "natual"  before  "persons." 

Mr.  SIMMONS  spoke  of  the  proposition  of 
Mr.  Kirkland  as  a  test  of  the  question  whether 
we  would  politically  enslave  a  portion  of  our  citi- 
zens, by  depriving  them  of  the  little  shadow  of 
political^  power  they  now  had,  or  leave  them 
with  that  small  voice  in  the  government.  Poli- 
tical  slavery  was  but  one  remove  from  civil  sla- 
very. He  should  regard  all  those  who  voted  to 
deprive  the  colored  man  of  the  political  rights 
he  now  had,  as  a  friend  of  slavtryj  and  if  gen. 
tlemen  were  disposed  to  go  that  length,  and  this 
course  should  ultimately  result  in  insurrection, 
he  hoped  they  would  not  call  ou  him  or  his 
county  for  aid — for  they  might  find  us  (said  he) 
on  the  wrong  side  of  the  question. 

Mr.  NICHOLAS  said  this  great  work  of  re- 
vision  had  been,  in  his  opinion,  in  the  main  well 
done,  and  he  was  desirous  to  briny:  it  to  a  close 
under  such  circumstances  as  would  not  jeopar- 
dize its  adoption  by  the  people.  It  w  s  well 
known  that  there  existed  much  diversity  of 
opinion  and  great  sensitiveness  on  the  question 
of  general  suffrage  as  applied  to  the  colored 
people.  Knowing  this  to  be  the  case  in  his  section 
of  the  state,  he  deemed  it  his  duty,  whatever 
might  be  his  individual  views,  to  make  a  spe- 
cial submission  of  this  question  to  the  people, 
and  at  the  same  lime  he  would  reserve  for  this 
unfortunate  class  of  people,  who  were  certain- 
ly entitled  to  our  commiseration,  the  qualified 
right  of  suffrage  which  they  now  possessed.  It 
had  been  said  here  that  the  colored  people  them- 
••Ives  did  not  desire  a  continuance  of  this  free* 
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hold  qualification.  He  had  reason  to  believe 
that  those  ot  them  who  enjoyed  the  right,  fully 
appreciated  its  value;  and  although  they  wished 
it  to  be  extended  to  their  brethren,  they  would 
abhor  the  idea  of  their  own  disfranchisement. 
The  aversion  to  extending  this  right  of  suffrage, 
arose  from  a  common,  and,  as  he  believed,  an 
erroneous  impression,  that  these  dfpre»sed  peo- 
ple were  not  generally  competent  to  become  in- 
telligent voters.  He  supposed  this  must  have 
been  a  prevailing  opinion  in  the  Convention  of 
1821,  anJ  that  the  freehold  qualification  was 
adopted,  so  that  the  colored  man  who  by  his  in- 
dustry, frugality  and  good  conduct  became  the 
owner  of  a  comfortable  tenement,  might  give 
evidence  of  his  ability  to  become  an  intelligent 
judge  of  the  wants  of  the  country  and  of  the 
qualifications  of  candidates  for  his  suffrages. — 
He  trusted  the  Convention  would  continue  this 
small  privilege  to  these  unfortunate  fellow  crea- 
tures. It  was  true  it  had  been  enjoyed  by  a 
very  small  proportion  of  the  aggregate  number 
of  colored  people  in  the  state,  but  it  might  here- 
after,  should  the  people  decide  against  a  gener- 
al  suffrage,  be  an  incentive  to  their  youn«s  men, 
by  their  good  conduct  and  industrious  habits,  to 
emerge  from  their  present  abject  condition,  and 
become  proprietors  and  voters,  and  their  exam- 
ple might  influence  others  to  struggle  with  ad- 
versity and  acquire  all  the  rights  of  citizens. 

Mr.  WATEtlBURY  thought  the  views  of  the 
colored  peopie  was  misunderstood — as  it  seem- 
ed to  be  supposed  that  they  desired  to  have  the 
right  of  voting  on  the  same  footing  as  others, 
or  not  at  all.  Such  was  not  the  case,  as  he  was 
advised  ',  they  preferred  to  vote  under  the  pro- 
perty qualification  rather  than  not  at  all  ;  and 
hence,  though  opposed  to  this  property  qualifi- 
cation, altogether,  he  should  vote  to  retain  it, 
believing  it  to  be  the  wish  of  the  colored  people. 

Mr.  E.  SPENCER  said  he  had  misunderstood 
the  agents  of  the  colored  people  who  appeared 
before  the  standing  committee,  if  it  was  their 
wish  that  the  property  qualification  should  be 
retained;  and  from  information  he  had  obtained 
since,  he  was  inclined  to  think  he  had  misun- 
derstood them.  On  further  reflection,  there- 
fore, he  felt  disposed  to  vote  for  the  amend- 
ment. 

Mr.  WORDEN  hoped  the  latter  part  of  the 
proposition,  proposed  to  be  amended  by  Mr. 
Kennedy,  would  be  withdrawn,  as  it  reccgniz- 
ed  a  wrong  principle  ;  and  it  was  a  poor  salvo 
for  the  wrong  you  did  to  this  race,  to  exempt  a 
portion  of  them  from  taxation  who  wf  re  not 
benefitted  by  the  very  limited  franchise  you 
accoided  to  another  portion.  The  withdrawal 
would  obviate  the  lately  discovered  objections 
to  the  clause  on  the  ground  of  principle,  and  we 
should  then  see  who  was  for  extending  the 
*'  area  of  freedom." 

Mr.  Kennedy's  amendment  was  negatived, 
ayes  2,  noes  85.  (Ayes — Messrs.  Hunt  and 
Kennedy.) 

The  question  recurring  on  Mr.  Kirkland's 
amendment. 

Mr.  BURR  said  he  had  made  up  his  mind 
to  vote  against  this  j  but  learning  that  the  col- 
ored people  would  regard  even  this  as  a  boon, 
he  should  vote  for  it. 

Mr.  HARRISON  sustained  it  at  some  length. 


He  urged  that  the  exemptions  we  allowed  to  the 
blacks  were  a  full  equivalent  lor  the  deprivation 
of  the  free  right  of  suffrage—that  all  attempts 
by  legislation  to  raise  them  to  a  social  equality 
with  us,  would  be  utterly  nugatory — that  they 
were  an  inferior  race  to  the  whites,  and  would 
always  remain  so — that  the  experiment  in  St. 
Domingo  ha  I  proved  this  beyond  cavil — that  the 
African  in  hi>  original  home,  had  never  impro- 
ved— that  they  were  under  the  curse  to  which 
he  had  referred  before  j  and  would  never  recoves 
from  it.  He  believed  that  if  we  retained  the 
present  provisions  of  the  constitution,  we  should 
do  all  that  justice  or  policy  required  of  us  to- 
wards the  black  race. 

Mr.  JONES  moved  the  previous  question, 
and  there  was  a  second. 

The  amendment  was  agreed  to,  as  follows  :— 

AVES— Messrs.  Allen,  Archer,  Ayrault,K  F  Hnckus, 
H  Hacku-,  Baker.  Bascow,  Bergen,  Kowdi&h,  Bruce, 
Hull,  Burr.  R  Campbell,  Candee,  Cook,  Orooker,  Da- 
na,  Dodd,  Graham,  Grtcne,  Harrison,  Hart,  Hawley, 
Hoffman,  Hotchkiss,  K  Huntington,  Hutchiusou, Kern- 
ble,  Kernan,  Kingsloy,  Kirkhnd,  Marvin,  Maxwell, 
Miller,  ivunro,  lVellif,  Nicholas,  Parish,  Pat  erson, 
Penuiimn,  for  er,  Khuades,  Kichmond,  Kuggies,  U. 
John,  Shaver,  Hrnmons,  K.  Spencer,  W  H  Spencer, 
Stanton,  Mow,  Strons,  Taggm,  Tailmadge,  'luthill, 
Ward,  warren,  W^terbury,  Worden,  A.  Wright,  W.  B. 
W light,  Young— 63 

iVOKS—  Mf*srs  Brown,  flrundage,  Clark,  Conely, 
Cornell.  Cuddebick,  Duiorth,  Dorlon,  Dubois,  H«ni, 
a.  Huntington,  'ones,  Kennedy,  Mann,  Mc\iel,  Mor- 
ris, Nicoll,  O'Connor,  Perkins,  President,  Hiker,  Has- 
sell,  Sanford,  Mieldon. ^Stephens,  Mvaekhamer,  J.  J. 
Taylor,  Tilden,  Jownsend,  VYUwd,  Yavvger,  Youngs— 
3-2 

Mr.  CLARK  moved  to  amend  the  section  by 
striking  out  the  requirement  for  a  six  months 
residence  in  the  county,  and  limiting  the  sixty 
days  residence  in  the  district,  to  thirty  days. 

Moth  these  amendments  were  separately  neg- 
atived. 

Mr!  CROOKER  moved  to  strike  out  "six 
months  "  and  insert  u  two  months"  residence 
in  the  county.  He  illustrated  the  harsh  opera- 
tion of  this  requisition  by  the  case  of  his  own 
county,  where  the  county  line  run  through  a 
village,  and  where  a  removal  from  one  side  of  a 
street  to  the  other  would  disqualify  a  voter. 

The  amendment  was  negatived. 

Mr.  SWACKHAMER  moved  to  amend  by 
striking  out  the  sixty  days  citizenship,  and  al- 
tering the  phraseology  of  the  section  as  follows: 

"Shall  be  entitled  to  vote  at  such  election  in  tbe 
ejection  district  in  which  he  shall  actually  re  ide,  and 
not  elsewhere,"  &c. 

Mr.  JONES  said  this  would  make  the  section 
read  exactly  like  the  present  constitution,  and 
he  hoped  the  amendment  would  prevail.  He 
could  see  no  reason  why  a  person  who  had  be- 
come a  citizen,  after  five  years'  probation,  should 
be  compelled  to  wait  60  days  longer  before  he 
could  vote.  The  clause  was  aimed  at  natural- 
ized citizens,  and  them  only,  and  he  confessed 
to  his  surprise  to  see  it  there. 

Mr.  PERKINS  also  opposed  the  60  days'  re- 
sidence in  the  district— saying  that  it  would  op- 
erate to  disfranchise  thousands  of  laboring  men, 
who  were  compelled  often  to  change  their  resi- 
dence. 

Mr.  KENNEDY  explained  that  he  opposed 
this  60  days'  citizenship  in  committee,  as  aimed 
at  recently  made  citizens—and  he  hoped  it  wcuid 
be  struck  out. 


792 


Mr.  STRONG  thought  this  clause  one  of  the 
most  wholesome  provisions  in  the  whole  section, 
and  he  dwelt  at  some  length  on  the  struggle  by 
both  parties  to  get  foreigners  naturalized  on  the 
eve  of  an  election,  and  on  the  bad  effect  which 
this  struggle  had  upon  the  foreigner  himself,  in 
improperly  influencing  his  first  vote. 

Mr.  SHAVER  said  the  attention  of  the  com- 
mittee on  the  Elective  Franchise  had  heen 
brought  to  this  subject  by  a  resolution  which  he 
had  himself  offered  at  an  early  stage  of  the  ses- 
sion. And  gentlemen  were  right  when  they 
supposed  it  was  aimed  against  foreigners,  and 
for  the  purpose  of  preventing  such  scenes  as 
were  witnessed  just  before  every  exciting  elec- 
tion. Men  who  were  poor,  were  taken  by  par- 
tizans  on  the  day  before  the  election,  or  even 
the  same  day,  up  to  the  courts  where  their  pa- 
pers were  made  out  free  of  expense,  and  they 
hurried  to  the  polls  to  deposite  their  votes.  He 
had  no  objection  that  these  persons  should  be- 
come citizens  and  should  enjoy  the  right  to  vote; 
but  there  was  abundant  opportunity  for  them  to 
become  naturalized  at  other  times  than  just  at 
the  eve  of  an  election.  It  gave  rise  now  to  the 
charge  which  we  hear  so  often  iterated  and  re- 
iterated, of  corruption  and  bargaining.  These 
charges  were  by  no  means  flattering  to  the  for- 
eigner himself,  and  he  wished  to  relieve  them 
from  it.  They  should  not  desire  to  become  citi- 
zens merely  for  the  purpose  of  voting,  and  that 
as  a  reward  to  those  who  from  partizan  mo- 
tives, obtained  their  papers  for  them  and  then 
led  them  to  the  polls.  He  hoped  the  section 
would  be  allowed  to  remain. 

Mr.  STRONG  followed  in  opposition  to  so 
much  of  the  amendment  as  dispensed  with  the 
sixty  day's  residence  in  the  district — urging  that 
that  was  the  only  effectual  mode  of  breaking  up 
colonization. 

Mr.  VAN  SCHOONHOVEN  surported  the 
amendment  He  did  not  see  why  the  legisla- 
ture could  not  protect  the  ballot-boxes  from  the 
colonization  frauds  which  were  so  loudly  com- 
plained of.  He  believed  they  could  do  so  ;  and 
with  the  cooperation  of  the  guardians  of  the 
franchise,  could  do  so  effectually. 

Mr.  BROWN  opposed  the  sixty  days'  citizen- 
ship, or  one  moment  longer  citizenship  than  the 
law  of  Congress  required  for  naturalization.  It 
was  in  restraint  of  the  exeiciseof  the  franchise, 
and  as  such  he  protested  against  it.  He  oppos- 
ed also  the  sixty  days'  residence  in  the  district, 
as  a  provision  which  must  result  in  disfranchis- 
ing thousands  of  laboring  men,  who  were  oblig- 
ed to  change  their  residence  often,  to  obtain 
employment.  He  trusted  the  provision  of  the 
old  constitution  in  regard  to  residence  in  the 
county,  and  actual  residenc*  in  the  district,  at 
the  time  of  the  election,  would  remain  as  it 
was. 

Mr.  PERKINS  opposed  the  sixty  days'  resi. 
d^nce  in  the  district  on  the  grounds  taken  by 
Mr.  Bbown,  that  it  would  deprive  a  large  class 
of  voters,  laboring  men,  of  their  right  to  vote. 

Mr.  NICOLL  said  there  were  at  least  15,000 
removals  in  the  city  of  New  York,  in  a  single 
year,  exclusive  of  those  whose  names  were  not 
in  the  directory — and  a  large  portion  of  the  la- 
boring masses  must  necessarily  lose  their  votes 
under  this  sixty  day  rule  o[  residence.    He 


hoped  the  proposition  of  Mr.  Swackhamer 
would  be  adopted. 

Mr.  STOW  took  the  ground  that  we  could  not 
in  framing  a  constitution  regard  isolated  rases 
of  hardship.  All  we  could  do  was  to  lay  down 
such  general  rules  as  public  policy  and  the  gen- 
era! good  seemed  to  require.  General  rules  must 
be  adopted,  however  stringently  they  might  op- 
erate in  individual  cases  that  might  be  imagin- 
ed. Even  the  rule  requiring  a  voter  to  be  21, 
sometimes  operates  to  exclude  a  man  from  the 
polls  for  nearly  the  entire  year  alter  he  obtained 
his  majority.  And  yet,  all  acquiesced  in  the 
rule.  So  with  this  requisition  of  sixty  days' 
citizenship.  If  it  was  believed  to  be  necessary 
to  secure  the  purity  of  the  franchise,  and  to 
protect  the  foreigner  himself  from  the  undue  in- 
fluences which  otherwise  would  he  brought  to 
bear  upon  him,  in  giving  his  first  vote,  we  ought 
not  to  hesitate  in  fixing  the  rule,  though  it 
might  exclude  a  few  persons  from  the  immedi- 
ate exercise  of  the  right  of  voting.  He  also 
urged  the  other  provision  of  a  sixty  or  thirty 
days'  residence  in  the  dtst»ict;  as  absolut.ly  ne- 
cessary to  the  protection  of  resident  voters  frc  m 
being  overborne  by  importations  from  abroad, 
and  thus  making  the  purity  of  our  elections  a 
by-word  and  reproach.  Better  deprive  one  legal 
voter  of  his  right,  than  have  twenty  or  thi?  to- 
others depiived  of  theirs  by  imported  vrtes. 

Mr.  BROWN  urged  in  reply  that  it  wou'd  be 
unjust  to  visit  upon  a  voter,  whose  necessities, 
not  his  wishes,  compelled  him  tochange  his  les- 
idence,  the  penalty  which  we  sought  to  impose 
on  those  who  practiced  frauds. 

Mr.  NICOLL  remarked  that  the  greater  num. 
ber  of  removals  in  New  York  took  place  in  May. 
In  June  following,  there  was  a  school  election, 
at  which,  under  this  provision,  thousands  might 
be  disfranchised. 

Mr.  STOW  said  it  would  be  an  easy  matter 
to  obviate  that  by  changing  the  time  of  the  elec- 
tion. 

Mr.  NICOLL  rejoined  that  it  was  as  easy  a 
matter  to  change  the  general  election  from  No- 
vember to  June. 

Mr.  BAKER  followed  in  support  of  the  sixty 
days  citizenship  and  residence. 

Mr.  MORRIS  remarked  that  the  wards  in 
New  York  were  divided  into  5  or  6  election  dis- 
tricts, in  each  of  which,  in  the  same  ward,  the 
electors  voted  for  precisely  the  same  persons, 
except  inspectors  ;  now  under  this  60  day  rule, 
a  man  who  moved  from  one  district  to  another 
in  thflpsame  ward,  within  these  60  days  of  an 
cleciion  would  be  disfranchised  !  Was  that  in- 
tended ?  Could  there  be  any  fraudulent  design 
reached  by  such  a  prohibition,  where  the  voter, 
after  removal,  actually  voted  for  the  same  per- 
sons that  he  would  have  voted  for,  had  he  re- 
mained where  he  was  before? 

Mr.  RUGGLES  moved  to  amend  the  latter 
clause  of  the  original  section  so  that  it  would 
read  thus  : — 

••Sh*M  he  entitled  to  vote  at  such  election  in  the 
town  or  ward  in  which  he  shftli  h»ve  bem  a  re&idei  t 
during  the  last  Hxty  days,  and  in  the  election  district 
vhere  be  sin  II  ie»ide  at  the  time  of  the  election,  and 
not  elsewhere,"  Ac. 

Mr.  BROWN  said  this  was  an  improvement 
on  the  section,  as  it  required  the  sixty  days  re- 
sidence to  be  in  the  town  ox  ward,  instead  of 
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the  district  Still  he  preferred  the  old  rule,  one 
year  in  the  5tate,  six  months  in  the  county,  and 
actual  residence  in  the  district  at  the  lime  of 
the  election. 

Mr.  SWACKFiAMER  urged  his  amendment, 
anJ  an  adherence  to  the  provisions  of  the  pre- 
sent constitution  in  regard  to  suffrage — insist- 
ing  that  the  public  would  frown  down  any  at- 
tempt to  lestrict  or  hamper  the  exercise  of  that 
sacred  right.  He  repelled  also  the  idea  that 
these  restrictions  were  necessary  in  regard  to 
naturalization,  for  he  h  id  no  faith  in  the  alle- 
gations, so  frequently  made,  of  fraud  in  the 
granting  of  naturalization  papers. 

Mr.  lUCHMOND  had  as  much  faith  as  the 
gentleman  from  Kings  had  iu  tie  honesty  of 
the?e  naturalize  J  foreigners.  But  he  regarded 
this  s.xty  days  citizenship  as  aimed  not  at  them, 
but  at  the  political  rogues  and  rase  lis  that  de- 
ceived them,  an  1  often  got  them  into  difficulty. 

Mr.  KUGiiLES  ^aid  his  impressions  were  in 
favor  of  retaining  this  sixty  days'  citizenship. — 
lie  supposed  it  woull  exclude  very  few  natu- 
ralized persons  ;  and  it  would  put  an  end  to  the 


frauds,  if  any,  of  which  we  alwa3rs  heard  so 
much  after  a  contested  election,  in  the  pres-es 
of  both  parties  in  the  city  of  New  York  and 
elsewhere.  13ut  he  was  n..t  so  tenacious  of  that 
provision  as  of  the  sixty  ihiy^  i??i  lence  in  the 
town  or  ward.  If  the  half  that  was  charged 
on  one  side,  auJ  not  denied  on  the  other,  in  re- 
gard t<>  colonization  frauds  in  the  great  cities, 
was  true,  some  such  provision  as  this  was  abso- 
lutely necessary  to  secure  the  pur.ty  of  our  elec- 
tions. And  if  its  effect  would  be  <o  exduJeone 
le^al  vote,  it  would,  for  every  such  vote,  ex- 
rlu  Je  perhaps  ten  illegal  votes.  Still,  if  gentle- 
men from  the  cities  would  say  that  there  was  no 
foundation  tor  these  ch  irges  of  colonization  an  I 
fraud,  so  often  reiientad  alter  an  e;ection,  then 
certiinly  we  ought  to  hesitate  before  we  adopt- 
ed it. 

Mr.  MARVIN  followed  in  support  of  the 
sixty  days'  citizenship,  at  some  length. 

Mr.TiLDEN  then  ohtainei  the  Hour,  but  gave 
way  for  a  motion  to  adjourn. 

Adj.  to  half-past  eight  to-morrow  morning. 


FKIDAY,  OCTOBER  2. 


Prayer  by  the  Rev.  Dr.  Campbell. 

The  PRESIDENT  laid  before  the  Conven- 
tion  the  remonstrance  of  the  trustees  of  the 
Cannjoharie  Acalemy,  against  the  diversion  of 
the  literature  fun  I  to  other  purposes. 

Mr.  FORSYTH  presented  a  like  remonstrance 
from  the  trustees  of  the  Kingston  Academy — He- 
1 erred. 

CHEN  NGO  AND  CHEMUNG  CAMAL. 

Mr.  MAXWELL  ofTerel  the  following  sec- 
tion, and  move!  its  reference  to  the  committee 
on  revision,  with  instructions  to  incorporate  it 
in  the  article  on  the  debts  of  the  state  : — 

$4.  Whenever  i he  Vorth  Branch  Can-1  of  the  ctafe 
of  rYniiifVlV'tiin  sh  11  b^  completed  to  the  N.  Y.  State 
line,  then  a  portion  of  the  ssnd  remain. I  r  of  the  reve- 
rt eg  ««f  ihe  said  cmals  may,  pi  eaih  tiscal  year,  heap- 
fit ie '  in  such  maimer  as  the  'e* ishture  fhall  direct,  to 
the  exieusi«ui  of  th  Chenango  and  hemu  g  canals  fo 
the  Penii.*ylv*nia  ?nte  line,  at  the  termination  oi  s>uid 
North  branch  <  anil. 

Mr.  J.  J.  TAYLOR  advocated  the  accom- 
plishment of  the  object  contemplated.  He  said 
this  resolution  asked  for  no  appropriation ; — it 
left  the  whole  subject  to  the  legislature,  and 
even  then  it  depended  on  the  contingency  of  the 
completion  of  a  canal  in  Pennsylvania  to  the 
state  line.  He  therefore  thought  there  could  be 
no  objection  to  the  passage  of  tfte  resolution. 

Mr.  MORRIS  hoped  ft  would  not  pass.  He 
thought  they  had  taken  sufficient  care  of  the 
lateral  canals  in  the  provision  already  adopted. 

Mr.  MARVIN  thought  it  shouil  pass.  It 
merely  gave  the  leg  stature  power,  on  the  com- 
pletion  of"  the  Pennsylvania  canal,  which  could 
not  take  place  for  several  years,  to  apply  cer- 
tain surplus  funds  to  connect  therewith  our  own 
canals. 

Mr.  COOK  (the  motion  being  withdrawn) 
thought  the  county  of  Saratoga  was  also  entitled 
to  some  consideration.    They  had  both  coal  and 


iron,  nnd  yet  had  received  no  advantage  from 
the  »anals  in  different  parts  of  the  state.  He 
moved  to  add  at  the  end  an  amenlment  to  in- 
clude the  Sacandaga  canal  and  the  Slack  Water 
navigation  connected  therewith.  If  there  was 
to  be  a  general  scramble,  he  did  not  know  why 
Saratoga  county  should  not  come  in  for  a  share. 
Mr  C,  renewed  the  motion  for  the  previous 
question,  and  it  was  seconded  &c. 

The  amen  Intent  was  rejected. 

Mr.  WHITE  asked  for  the  ayes  and  noes  on 
the  resolution,  and  there  were  ayes  23,  noes  66. 

So  the  resolution  was  rejected 
FUrUttK  AMENDMENTS  OK  THE  CONSTITUTION. 

Mr.  MARVIN  after  a  brief  explanation  of  his 
reported  article  providing  for  future  amendments 
of  the  constitution,  which  he  said  was  the  same 
as  fiat  in  the  present  constitution,  with  some 
modification  to  adapt  it  to  changed  circumstan- 
ces, moved  its  reference  to  the  select  committee 
of  7,  with  instructions  to  incorporate  it  with  the 
new  provisions. 

Mr.  O'CONOR  moved  to  amend  by  striking 
out  two-thirds,  and  inserting  "a  majority,"  so 
that  when  an  amenlment  received  the  as*ent  of 
a  majoriiy  of  the  second  legislature  acting  upon 
it,  it  should  be  submitted  to  the  people.  If  ti;e 
two-third  principle  should  be  preserved,  it  should 
be  in  the  iir^t  legislature— that  taking  the  inia- 
tory  step  — and  not  in  the  second,  to  which  mem- 
bers woull  come  directly  instructed  on  the  sub- 
ject  by  the  people 

Mr.  BA^COM  hoped  that  they  should  not 
pliee  themselves  in  the  power  of  a  factious  and 
interestel  minority,  and  therefore  he  hope.)  the 
amendment  of  the  gentleman  from  New  York 
woul  1  pass 

Mr.  PATTERSON  also  advocated  the  amend* 
ment.  He,  however,  desired  to  strike  out  a 
portion  of  the  second  section  so  as  to  omit  the 
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20  years*  provision,  and  leave  it  to  the  legisla- 
ture to  fix  the  rime  for  revising  the  constitution. 

Mr.  MARVIN  con  ten  Jed  that  without  this 
two- third  provision,  amendments  might  be  ob- 
tained of  a  purely  political  character.  The  sec- 
tion  objected  to  by  Mr.  Patterson  he  said  was 
simply  to  bring  the  constitution  in  review  by  the 
people  once  in  twenty  years,  without  the  inter- 
vention of  any  other  body  ;  and  if  they  were 
dissatisfied  with  the  constitution,  the  people 
Could  say  so  and  act  accordingly,  and  if  not,  the 
existing  constitution  would  be  continued. 

Mr.  JONES  thought  this  subject  should  not 
be  discussed  in  this  incidental  way.  It  should 
be  laid  over  until  it  came  up  in  order,  when  it 
could  be  fully  debated. 

Mr.  HOFFMAN  hoped  the  amendment  of  the 
gentleman  from  New  York,  making  it  more  easy 
for  the  legislature  to  overthrow  the  constitution, 
would  not  prevail.  The  second  section  he  ap- 
proved as  proposed  by  the  gentleman  from  Chau- 
tauque  (Mr.  Marvin). 

Mr.  MORRIS  argued  in  favor  of  the  amend- 
ment of  his  colleague  (Mr.  O'Conor). 

Mr.  KIRKLAND  said  the  gent'eman  from 
Herkimer  had  on  this  occasion  uttered  "  the 
words  of  truth  and  soberness ."  He  contended 
that  facilities  should  not  be  afforded  to  the  legis- 
lature to  change  the  constitution  ;  on  the  con- 
trary, they  should  make  provision  to  secure  sta- 
bility for  the  constitution.  The  great  evil  in  our 
government  was  excessive  legislation  and  ex- 
cessive constitution  making.  He  had  confidence 
in  the  legislature,  and  believed  that  two-thirds 
would  obey  the  wishes  of  the  peopK 

Mr.  O'CONOR  asked  for  the  yeas  and  nays 
on  his  amendment. 

Mr.  St.  JOHN  moved  the  previous  question, 
and  there  was  a  second,  &c. 

Mr.  O'CoNOR'd  amendment  was  adopted,  ayes 
50,  noes  43. 

Mr  LOOMFS  moved  to  amend  by  restoring 
the  resolution  to  its  printed  form,  except  as  fol- 
lows : — Strike  out  the  words  "  next  chosen  as 
aforesaii,"  in  the  8th  line,  and  inse  t  "to  be 
chosen  at  the  next  general  election  of  senators." 

Mr  SIMMONS  approved  of  a  two  years'  pro- 
vision for  an  amendment  of  the  constitution. — 
He  thought  amendments  should  be  Well  matur- 
\eJ.  Two  years  consideration  through  the  press 
and  in  the  public  mind,  would  be  very  valuable. 

The  amendment  of  Mr.  Loomis  was  adopted 
ayes  75,  noes  25. 

Mr.  CROOKER  desired  to  see  the  second  sec- 
tion struck  out.     He  made  that  motion. 

Mr.  BASCOM  hoped  it  would  not  be  stricken 
out.  It  asserted  a  great  principle  that  all  pow- 
er was  inherent  in  the  people  and  that  once  in 
20  years  they  might  take  the  matter  into  their 
own  hands.  Without  this  provision  the  legisla- 
ture might  be  continually  tormented  with  appli- 
cations to  amend. 

Mr.  CROOKER  admitted  that  all  power  was 
inherent  in  the  people  and  the  people  could  ex- 
ercise their  power  through  their  representatives; 
but  changes  should  not  be  continually  made. — 
Love  of  change  was  peculiar  to  man,  but  Ihe 
public  mind  shoull  be  pervaded  with  the  neces- 
sity for  change,  before  it  should  be  acceded  to. 

Mr.  MARVIN  said  the  section  simply  pro- 
vi4e4  that  the  Constitution  should  be  brought  in- 


to review  once  in  20  years,  and  did  not  prevent 
a  Convention  at  any  other  time.  And  once  in 
20  years,  if  the  people  were  satisfied  with  the 
constitution,  the  state  of  things  would  continue. 
He  thought  this  was  a  safe  provision. 

Mr.  RUSSELL  moved  to  amend  by  striking 
out  the  permission  to  the  legislature  to  call  a 
Convention  within  the  twenty  jears,  if  they 
deemed  it  proper. 

Mr.  BERGEN  moved  the  previous  question, 
which  was  sustained. 

Mr.  RUSSEL  called  for  the  yeas  and  nays  on 
his  amendment  to  strike  out,  and  there  were 
ayes  22,  noes  68 

Mr.  CROOKER  withdrew  his  motion  to  strike 
out-  I 

Mr.  BERGEN  contended  that  the  gentleman 
from  Cattaraugus  could  not  withdraw  his  motion 
alter  the  previous  question  had  been  ordered. 

Mr.  VAN  SCHOONHOVEN  discussed  that 
point,  but  as  obj:clion  was  made  to  the  with- 
drawal of  the  motion,  the  Convention  proceed- 
ed to  vote  upon  it,  and  the  result  was  ayes  5, 
noes  89. 

Mr.  RUGGLES  subnrtted  a  provision  to  re- 
quire the  next  Convention  to  consist  of  two  dis- 
tinct bodies  of  men,  sitting  in  different  cham- 
bers, without  whose  concurrent  assent  no  amend- 
ment should  be  made.  Their  organization  to 
be  provided  for  by  law. 

Mr.  BASCOM  suggested  that  provision  should 
be  made  to  obtain  t  e  approval  of  the  Govern- 
or. That  would  be  in  keeping  with  the  rest  of 
of  the  resolution. 

The  provision  was  lost,  ayes  29,  noes  64. 

Mr.  YOUNGS  moved  the  previous  question 
and  it  was  sustained  on  the  original  proposition. 

The  resolution  was  adopted. 

RIGHTS  OF  MARKIED  WOMEN. 

Mr.  HARRIS  said  there  was  one  section  in 
the  report  on  rights  and  privileges  (on  which 
probably  they  should  not  act  again)  which  he 
desired  to  see  passed,  as  it  wouhl  be  productive 
of  domestic  happiness.  He  therefore  ottered 
the  following  with  instructions  to  committee 
No.  7  to  report  it  as  a  section  of  Mr.  Tall- 
madge's  report: 

§  14.  All  property  ©'"the  wife  owned  by  her  at  the  time 
of  her  marriage  and  that  acquired  by  her  afterwards  by 
Sift,  devise  or  descent  or  otherwise  than  from  her  hus- 
band, shall  be  h-?r  s-  pa  rate  proper  y.  Laws  shall  be 
pasted  providing  for  the  registry  of  the  wit< 's  separate 
property  and  more  clearly  defining  h  r  rights  t  or*  to; 
as  well  as  to  property  held  by  her  with  her  husband. 

Mr.  O'CONOR  hoped  they  would  devote  a 
little  to  the  rights  of  men  as  well  as  the  rights 
of  women.  He  differed  from  the  gentlemen 
from  Albany  on  this  subject.  He  believed  it 
would  be  productive  of  domestic  unhappiness. 
He  moved  to  lay  the  resolution  on  the  table. 

The  moticn  was  lost — ayes  35,  noes  60. 

The  previous  question  was  moved  by  Mr. 
HUTCHINSON  on  the  section,  and  on  second- 
ing there  were  ayes  21,  noes  59.  So  the  Con- 
vention refused  to  grant  the  motion. 

Mr.  BASCOM  moved  to  amend  by  substitu 
ting  the  following  for  the  section  proposed  by 
Mr.  Harris: 

$  4  The  contract  of  marriage  i hall  not  be  held  to  vp»t 
in  «ither  of  the  contracting  parties,  the  property  i.f  the 
other  or  to  create  a  liability  upon  either  i»  discharge 
the  debts  of  obligations  of  the  other 
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Mr.  BASCOM  said  that  the  wrongs  which 
the  proposition  of  the  gentleman  from  Albany 
sought  to  cure,  arose  from  a  violent  construc- 
tion that  the  law  put  upon  the  marriage  con- 
tract,  making  it  entirely  different  and  more 
comprehensive  than  ihe  contract  itself.  The 
laws,  not  the  marriage  contract,,  vested  the 
property  of  the  wife  in  the  husband,  and  all  that 
was  require  1  was  that  the  marriage  contract 
shoulJ  he  what  the  parties  agreeJ  it  should  be. 
If  a  nvm  now  wants  a  wife  he  has  to  bargain 
for  heij  adopt  this  amendment,  and  if  he  wants 
her  property  he  will  have  to  bargain  for  that 
too.  The  reason  for  the  violent  construction 
that  ihe  law  puts  upon  the  marriage  contract, 
by  which  the  property  of  the  wife  is  vested  in  the 
husband,  is  founded  upon  the  liability  ot  the 
husbuid  to  pay  her  debts  contracted  before 
marriage,  because  in  one  case  in  a  thousand  a 
man  incurs  liability  to  pay  the  debts  of  his  wife. 
Nine  hundred  and  ninety. nine  men,  more  fortu« 
nate  in  their  marriage,  shall  have  the  whole 
property  of  their  wives.  The  arnen  Iment  aims 
to  secure  the  rights  of  men  too,  by  relieviug 
them  from  this  constructive  liability. 

Mr.  SWACKtiAMER  advocated  the  rights  of 
Women. 

Mr.  BRUNDAGE  moved  to  substitute  the 
following  in  place  of  Mr.  Bascom's  : — 

11  The  property  of  married  women, real  and  personal, 
which  belonged  to  her  at  ihe  limeul'  her  uarriage,  or 
acquired  alierwards  by  gift,  devUe  or  descent,  other 
tnan  f  dim  her  hu-bmri,  and  the  avails  thereof  shall  not 
&e  liable  iu  any  wis*  for  the  debts  of  the  husband." 

Mr  TOWNSEND  wished  to  amend  by  stri- 
king out  the  last  clause  of  Mr.  Harris's  section 
an  J  insert  the  following: — 

$  — .  No  ex  p)  «  f'icto  law,  either  civil  or  criminal, 
*h  til  b-  tossed  ;  nor  any  law  impairing  the  obligation 
of  contract,  or  the  statutory  remedy  exiting  at  ihe 
time  such  contract  shal  be  nidde. 

Mr.  SIMMONS  read  the  following  substitute 
for  the  information  of  the  House  : — 

4t  The  legislature  shall  provide  by    law  for  a  com pe- 
t*»nt  liv-lihood  to  be  stcured  to  married  women  and   o 
her  infant  chi  <iren  out  of  the    property  owned  by  her,  I 
and  out  of  the  u  e  of  one-third  of  her  husband's  real 
property,  owned  during  coverture." 

Mr.  PATTERSON  said  this  subject  had  been 
before  the  legislature  for  many  years,  and  if 
there  was  any  desire  among  the  people  for  such 
n  provision,  they  should  have  known  it.  He  al- 
so  contended  that  this  separation  of  interest  and 
division  of  property  between  man  and  wif  •, 
would  produce  domestic  trouble.  They  should 
jointly  own  all,  instead  of  having  separate  pos. 
sessions  ;  but  if  a  young  woman,  when  about  to 
be  married,  was  apprehensive  that  her  property 
woul  I  not  be  safe  in  the  keeping  of  her  hus- 
band, she  might  vest  it  in  trustees  for  her  own 
use.  This  however  should  all  be  left  to  the 
legislature. 

Mr.  SIMMONS  desired  to  have  some  provis- 
ion which  should  secure  the  interests  of  the  wife 
where  the  husband  was  civilly  dead,  as  welt  as 
in -case  of  his  physical  death.  It  was  however 
better  to  leave  it  to  the  legislature. 

Mr.  KIliKLAND  was  in  favor  of  Mr.  Har- 
Rts's  proposition.  He  enumerated  many  enor- 
mities which  had  been  inflicted  on  females  by 
wor  hless  husbands, and  appealed  tp  the  Conven- 
tioo  to  secure  her  safety 


"Mr.  LOOMIS  said  this  was  a  subject  of  too 
much  difficulty  and  delicacy  to  be  put  in  so  per* 
manent  a  form  as  a  constitutional  provision. 

Mr.  HARRISON  appealed  to  the  good  sense 
and  intelligence  of  the  Convention  whether  at 
this  late  hour,  they  could  dispose  of  this  subject 
properly.  He  moved  to  postpone  it  to  the  1st 
December  next. 

Mr.  STOW  begged  of  gentlemen  not  to  dis- 
I  pose  of  this  important  question  with  so  much 
haste,  especially  not  to  make  it  a  constitutional 
provision,  with  less  consideration  than  a  village 
corporation  would  give  to  a  bye  law.  He  moved 
to  lay  the  whole  subject  on  the  table. 

Mr.  MORRIS  called  for  the  yeas  and  nays, 
and  there  were  ayes  44,  noes  43. 

Mr.  DODD  moved  the  previous  question,  and 
there  was  a  second. 

Mr.  VAN  SCHOONHOVEN  called  for  the 
yeas  anJ  noes  on  the  question,  "  shall  the  main 
question  be  now  put  ?"  and  there  were  ayes  51, 
noes  40. 

The  question  recurred  on  the  amendment  of 
Mr.  Brundage,  which  was  agreed  to,  ayes  50, 
noes  48. 

Mr.  BASCOM  gave  notice  of  a  motion  to  re- 
consider 

The  question  then  recurred  on  striking  out 
and  inserting  the  amendment  of  Mr.  Bascom, 
as  amended,  which  was  negatived,  ayes  37, 
noes  59. 

The  question  was  then  taken  on  the  original 
provision,  which  was  carried,  ayes  58,  noes  44, 
as  follows  : — 

AYE^— Messrs.  Allen,  Archer,  F.  F.  Backus,  H.  Back- 
us, Raker,  Bascom,  Bowdish,  Bnrr,  R  Campbell,  jr., 
Candee,  Chamberlain,  Clark.  Clyde,  Conely,  t.ook, 
Crooker,  Dana,  Dodd,  Dubois,  Greene,  Hams,  Hnrt, 
Hotchkiss,  Hntchmson,  Kernan,  Kirkland,  Mann,  Mc- 
N»tt,  Maxwell,  Miller,  Monis,  Nellb,  Nicoll,  Paihh, 
Perkins  Porter,  President,  Kiker,  St  John.  Salisbury, 
Stanton,  feteph  ns,  >WHckh-im»r,  Tallmndge,  Tilden, 
Townsend,  Van  Sehoonhoven,  Ward,  Warren,  Water- 
bury,  White,  Witlard,  Wood,  Wordcii,  A.  Wright,  W. 
B.  Wright,  Vatvger,  Young- £8 

NOKS—We  srs.  Angel,  Aysaulr,  Bergen,  Brown, 
Bruce,  Brundage,  Bull,  Cornell,  Cnddebnck,  Hanfirth, 
Dorlon,  Gr  ham,  Harr  son,  Hawley,  Hunt,  A  Hunt* 
ington,  K  Huntington,  Jones,  Kemble,  Kennedy,  King*, 
ley,  J  oomis,  McNeil,  Marvin,  Munro,  Nit  ho. as,  0;Co- 
n-r  Patterson,  Penniman,  Khoades,  Richmond,  Hus. 
8  -11,  3haver,Shnw,  Hmmons,  K  Spencer,  Stow,  strong, 
Taft,  Taggart,  J  J.  Taylor,  Tuthili,  Witbeek,  Youngs 
—44. 

ELECTIVE  FRANCHISE. 

The  Convention  proceeded  to  the  consilera* 
tion  of  the  report  of  committee  number  four. 

The  pending  amenJment  was  on  Mr.  SwacK- 
hamer's  motion  to  strike  out  "a  citizen  for  six- 
ty days  and" —being  the  clause  in  the  13th  sec- 
tion requiring  sixty  days'  citizenship,  as  one  of 
the  qualifications  of  the  naturalized  elector. 

Messrs.  O'CONOR,  TILDEN,  RHOAOES, 
HARRIS,  WATERBURY,  and  JONES,  dis. 
cussed  the  amendment. 

Mr.  BERGEN  moved  the  previous  question, 
and  it  was  seconded. 

The  motion  to  strike  out  the  words  "a  citizen 
for  sixty  days  and/'  was  lost,  ayes  43  noes  4$, 
as  follows:—  % 

AYK«— Messrs  Allen,  B°rgen,  Bowdish,  Brown,  R. 
Cmnbell,  jr  ,  Ulark,  Clyde.  Conely,  Cornell.  Cudde* 
b\ck,  Dauforih,  Hart,  Hotchkiss,  Hunt,  A  Huntington, 
Hutchinson.  Jones.  Kennedy.  King*ley,  Mann,  McNeil, 
Maxwell,  Morris,  Muuro,  Nellu.Nuull,  I'Ceuor,  Pfr* 
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lrti«,  President,  Rfknr,  PusspII,  St.  John,  San'brd, 
thaw,  Sti'phpn-*,  Swaekhamer,  Ta 't,  J.  .1.  "lavlor, 
W.  Taylor,  tilcloij.  Tit « nteiiil,  Tu-hill,  Van  Schuon- 
hoveu,  v^wrd   White,  Willarri,  vVooil,  Youngs— 4S 

N»KS— Messrs.  Archer,  Ayrault,  F  F.  Hackus,  H 
Backns;  Baker,  Ha«com.  Hull,  Hnrr  Cnnde*',  <  ook, 
("looker,  Dana,  Dodd,  D«»rIon,  puhois.  F./rsyth,  Gra- 
ham, Hrceue.  Harr  s.  Harris  ,  Hawiey,  *•".  Hunting- 
ton, Kirklaiirl,  I'rVitt  Marv  u,  Miller,  iVi*  h«»ia^,  Par- 
ish, I  at-er  on,  Pe-iniunn,  Kho'tdes,  Richmond,  .-alis- 
bury,  Sh'ivpi,  Simmons  K  -pi-neer,  Stanton,  Slow, 
Strong,  'I'agg-trt,  I  allmadgp,Warr»  n,  Water  >iiry,Wur 
den,  A.  V\  ri^ht,  vV   B.  *  right,  Yaw^er,  Young-43. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 
I^r.  PERKINS  ridiculed  what  he  called  the 
extreme  apprehension  in  certain  quarters  lest  a 
class  of  while  voters,  who  Aere  obligeJ  often 
to  change  th^ir  residence,  should  commit  frauds 
upon  the  ballot  boxes,  an  I  might  be  bought  and 
sol  I — an  I  the  great  anxiety  in  the  same  quar- 
ters to  let  in  a  class  of  colored  persons  whose 
degradation  and  vices  decreased  their  numbers 
annually,  notwithstanding  the  large  accessions 
from  oiher  states.  It  was  the  destiny  of  the 
black  race  ever  to  occupy  an  inferior  social  po- 
sition to  the  white.  It  was  the  latent  decree  of 
the  Almighty,  and  nothing  could  change  it. — 
Mr.  P.  laid  it  down  as  the  economy  of  Provi- 
dence that  there  should  be  separate  races  an J 
g*\  les  of  beings  on  the  earth.  He  asserted  that 
tie  great  offence  which  brought  the  flood  on 
tnc  ^art a  was  the  intercourse  between  the  son*> 
of  God  and  the  daughters  of  men — the  inter- 
course of  one  race  with  another  that  God  had 
separated.  When  they  commingled,  lie  separa- 
ted them  again.  A  century  after  the  dispersion 
at  Babel  profane  history  showed  that  this  black 
race  existed,  wit'i  a  I  the  characteristics  that 
now  marked  them.  That  climate  should  have 
done  this  was  impossible.  This  mark  was  put 
on  them  as  a  warning  that  other  nations  should 
Hot  commingle  with  them. 

Mr.  WATERBURY  here  called  to  order.— 
The  worl  white  had  been  struck  out.  It  had 
nothing  to  do  with  it.     [Laugnter.] 

Mr.  STOW  understood  that  Babel  was  dispo- 
sed of  yesterday.     [Laughter.] 

Mr.  PERKINS  sai  I  if  Babel  was  disposed  of 
yesterday,  this  question  of  negro  suffrage,  in  all 
its  bearings,  was  involve  1  in  this  section. 

The  PRESIDENT:  The  gentleman  will  pro- 
ceed. 

Mr.  PERKIXS  went  on  to  say  that  subse- 
quently, wh«m  the  Jews  intermingled  with  other 
nations,  it  was  called  whoredom,  and  was  de- 
nounced by  God.  You  could  not  admit  the  blacks 
to  a  participation  in  the  government  of  the  coun- 
try,  unless  y«»u  put  them  on  terms  of  social 
equalily  with  us — and  that  could  only  be  done 
by  degra  ling  our  own  race  to  a  level  with  them. 
He  adverted  to  Asia  Minor,  the  garden  of  the 
world,  and  the  three  nations  that  were  attempt- 
ing to  live  there — the  Jew,  the  Mahomedan  and 
the  Christian — to  the  constant  warfare  going  on 
between  these  nations,  to  the  decrease  in  popu- 
lation whi<  h  was  the  consequence.  He  advert- 
ed %!so  to  Mexico,  where  there  were  three  races; 
with  something  like  an  equality  of  right,  and  yet 
nothing  but  a  standing  arm^  could  govern  them. 
So  in  the  English  Indies,  where  .different  races 
^existed,  and  slavery  had  been  abolished,  nothing 
laut  the  British  bayonet  kept  the  peace.    He 


predicted  that  in  the  city  of  New  York,  negroes 
would  never  be  permitted  to  come  up  to  the  bal- 
lot boxes — or  if  they  did  come,  it  would  be  on- 
ly to  be  bought  and  sold  like  cattle  in  the  mar- 
ket. Riots  and  violence  would  be  the  order  of 
the  day.  Mr.  P.  closed  by  warning  th<«  Conven- 
tion  against  adopting  a  provision  which  must 
disfranchise  a  large  class  of  white  voters — say- 
ing that  they  would  hear  from  it  at  the  polls  of 
the  election,  as  well  as  from  the  proposition  to 
bring  in  the  whole  ne^ro  race  at  the  polls. 

Mr.  DANA  said  he  did  not  think  it  worth 
while  to  answer  the  gentleman's  Bible  argn. 
rnents.  He  c^uld  not  see  the  bearing  of  them 
on  this  question  as  to  the  right  of  the  colored 
man  to  vote.  He  would  say,  however,  that  it 
was  a  disputed  point  whether  Cain  was  a  negro 
— nor  was  it  known  whether  Canaan  was  n  black 
man  ;  but  if  so,  he  was  at  work  v% irh  the  rest 
at  Babel.  Nor  was  it  certain  what  color  or  lan- 
guage was  assigned  to  Canaan. 

Mr.  SIMMONS  understood  Madison  was  a 
bible  county.  If  the  bfnek  shins  came  from  the 
mark  on  Cain,  he  asked  the  gentleman  whether 
it  was  put  on  for  their  protection  or  to  make 
slaves  of  them. 

Mr.  DANA  said  God  put  a  mark  on  him  lest 
any  man,  finding  him,  should  do  him  any  injury. 
But  it  seeme  I  now  the  same  mark  on  a  man  ten- 
ded to  his  destruction. 

Mr.  CIIOOKER:  How  doe-  the  gentleman 
know  it  is  the  same  mark? 

Mr.  DANA  replied  that  he  said  it  was  a  mark. 
He  was  following  the  position  of  the  gentleman 
from  St.  Lawrence  who  called  it  the  maik 

Mr.  PERKINS  sai  I  his  remark  was  this  that 
when  God  separated  Cain  from  the  rest,  and 
drove  him  out,  it  became  offensive  in  his  sight 
that  the  other  children  of  Adam  should  inter- 
marry v\ ith  the  dependents  of  Cain  He  sup- 
posed the  female  descendants  of  Cain  were  the 
"  daughter  of  men,"  spoken  of  in  the  chapter 
preceding  the  account  of  the  flood — which  was 
brought  on  the  earth  because  the  sons  of  God 
intermarried  with  them. 

Mr.  PATTERSON  :  Would  it  not  be  well  to 
refer  this  question  to  a  select  committee? — 
[Laughter.] 

Mr.  CROOKER  :  Better  refer  it  to  a  concili- 
tion  court.     [Renewed  laua  liter.] 

Mr.  DANA  said  we  had  no  account  of  Cain's 
descendants  marrying  the  sons  of  God.  There 
was  no  account  of  any  other  son  or  daughter  of 
Adam,  at  the  time  when  Cain  received  thi? 
mark.  [A  voice — "  You're  wrong  there."]  Mr. 
D.  said  he  was  not  wrong.     [Laughter.] 

Mr.  SIMMONS  -.—What  was  the  cause  of  the 
floo  I  ?     Was  it  not  slavery  ? 

Mr.  DANA  : — The  wickedness  of  man. 
Mr.   SIMMONS  .—The  violence   of  man  — 
[Laughter.]     My   bible   says   so.     [A  voice— 
*'  Your's  is  a  whig  bible."] 

Mr.  DANA  said  the  subject  was  not  pursue;! 
in  a  manner  that  was  profitable,  and  he 
Would  desist  from  any  further  remark  now.. 

Mr  SHAVER  understood  the  gentleman  from 

Dutchess  was  wii'ing  to  modify  his  amendment 

so  as  to  change  the  60  to  30  days. 

Mr.  R0GGLES  was  willing  to  put  "it  at  that. 

Mr.  SHAVER  went  oti  to  say  that  this  con- 

Stitutinn,  as  had  been  **iaaark*4  wai  to  Ifc  a 
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work  of  compromise.  As  far  as  it  had  been 
peneclel,  it  was  not  perhaps  in  conformity,  in 
all  respects,  10  the  wishes  of  any  member  of 
that  body.  He  trusted  the  effort  would  be  to 
harmonize  as  far  as  possible  on  this  question 
by  united  concessions.  In  the  resolution  which 
he  submitted  at  an  early  stage  of  this  session, 
culling  atteniion  to  this  subject,  he  suggested  30 
days.  That  would  "effect  the  object  of  the 
friends  of  the  measure,  and  would  probably  ob- 
viate objections. 

Mr.  TILuEN  said  that  those  opposed  to  the 
provision,  would  as  soon  have  it  60  as  3D  days 
— as  either  would  operate  harshly  upon  a  large 
clas    of  citizens. 

Mr.  SHAVER  replied  that  the  objections 
urged  by  aentlemen  from  the  city  applied  with 
much  force  to  t!i  •  six  months  residence  in!  the 
country — for  county  lines  were  much  longer  than 
ward  lines,  and  were  imaginary,  whereas  in 
cities  the  wards  were  divided  bystreets.  There 
must  be  some  general  rule  of  residence,  how- 
ever harsh'y  if.  might  operate  in  in  lividual  cases. 
The  puiity  uf  the  franchise  must  be  preserved — 
colonization  must  be  prevented,  or  the  people 
woull  lose  all  cofidence  in  the  decision  of  the 
ballot  box. 

Mr.  TILDEN  insisted  that  the  remedy  was 
much  more  than  coextensive  with  the  evtl  in- 
tended  to  be  reached — that  colonization  could 
not  be  the  object  of  a  removal  from  one  district 
to  another  where  the  same  class  of  officers  were 
to  be  voted  for — and  that  in  the  cases  where 
colonization  might  be  the  object  of  a  removal, 
the  remedy  went  to  the  length  of  disfranchise- 
ment for  local  or  state  officers. 

Mr.  BROWN  replied  that  the  six  months  res- 
i  lence  in  the  county  had  been  heretofore  re- 
quire I,  because  counties  were  the  smallest  sub- 
divisions within  which  the  important  class  of 
officers  were  elected — such  as  sheriff.-,  clerks, 
&c.  By  the  same  rule  now,  residence  in  the 
assembly  district  should  be  require  I  rather  than 
in  the  towru  or  wards,  an  I  then  the  elector  should 
not  be  disfranchise  I  from  voting  for  county,  or 
district  or  state  officers.  Anl  alter  all,  what 
object  was  to  be  gained  by  this  that  might  not 
be  attained  by  legislation?  Why  make  an  in- 
flexible rule  here  which  might  be  found  to  work 
harshly?  He  trusted  the  friends  of  an  unre- 
stricted suffrage,  as  it  was  now  enjoyed,  would 
not  yield  an  inch  of  the  present  constitution; 
but  stand  by  it  firmly.  If  there  were  evils  to 
be  remedied  in  the  large  cities,  he  begged  gen- 
tlemen not  to  adopt  a  rule  which  would  affect 
injuriously  the  right*  of  the  country. 

Mr.  STOW  moved  to  amend  Mr.  Ruggles' 
proposition  so  as  to  require  this  residence  in  the 
town  or  ward  to  be  in  the  same  ''assembly  dis- 
trict" also.  This,  he  explained,  was  neces- 
sary, as  we  had  provided  in  another  article  that 
wards  might  be  divided  in  forming  assembly 
districts. 

Mr.  LOOMIS,  to  avoid  the  difficulty  suggest- 
ed by  gentlemen  from  New- York  had  an  amend- 
ment which  he  should  offer  if  he  had  the  oppor- 
tunity, providing  that  a  removal  from  one  place 
to  o  hot  her,  within  the  60  or  30  days,  should  not 
prevent  an  elector  from  voting  for  officers  of  the 
judicial  or  other  district  comprising  the  two  lo- 
calities. 


Mr.  MORRIS  grave  it  "as  his  honest  convic- 
tion that  the  provision  sought  to  be  engrafted  on 
the  constitution,  would  disfranchise  thousands 
of  honest  electors  in  the  city  of  New-York. — 
He  said  this,  fully  appreciating  the  importance 
of  securing  to  every  voter,  the  full  power  of  his 
ballot.  He  believed  that  the  greatest  po'iticai 
crime  that  could  be  committed,  was  fraudulent 
voting.  On  that  convhtion  he  had  always  acted. 
But  to  exciude  a  legal  voter  from  the  ballot  box, 
was  to  be  guilty  of  the  very  fraud  which  all  de- 
sired to  prevent.  This  provision  would  exclude 
a  large  number  of  poor  but  honest  voters,  and 
exclude  them  only  And  why  punish  them  tor 
the  offences  committed  by  others — by  the  men 
who  brought  voters  from  Philadelphia,  from 
along  the  river,  from  Massachusetts  and  Con- 
necticut, to  vote  in  New-York — men  whom  you 
would  not  punish  when  you  caught  them,  but 
for  catching  whom  you  punished  Some  of  your 
judicial  officers.  The  true  remedy  for  these 
election  frauds,  he  insisted,  was  with  the  legis- 
lature. Reconstruct  your  penal  laws.  Make 
these  men  infamous,  and  hereafter  incapable  of 
holding  office  or  of  voting,  who  should  be  thus 
engaged  in  corrupting  the  franchise,  and  you 
would  then  reach  tne  head  and  point  of  the 
evil.  He  dwelt  at  some  length,  upon  the  injus- 
tice of  disfranchising  a  large  class  of  men  in 
the  city,  whose  necessities,  and  whom  some- 
times a  desolating  fire,  compelled  them  loo  of- 
ten lo  change  their  residences. 

Mr.  RUGGLES,  to  obviate  objections,  read 
an  amendment  which  he  would  offer,  to  the  ef- 
fect that  an  elector  who  by  reason  of  a  removal 
should  be  prevented  from  voting  in  the  place  to 
which  he  had  mnoved,  might  return  to  his  for- 
mer place  of -residence  and  vole  there. 

Mr.  LOOMIS  urged  a  shorter  period  of  resi- 
dence also — say  ten  or  twenty  days. 

Mr.  HARRIS  offered  the  following  as  a  sub- 
stitute  fov  Mr.  Ruggles's  : — 

"Shall  he  entitled  to  vote  at  such  election  in  the 
election  district  where  he  *> ha  1  reside  at  the  time  of 
ih^  election,  provided  he  shall  for  t..e  last  preceding 
ihirty  days  have  heeu  an  actual  iesident  of  ihe  town 
or  ward,  or  *s  emhly  district,  in  which  he  offers  his 
vote,  tor  all  officers  which  now  are  or  hereafter  may 
be  elective  hy  the  peop  e." 

Mr.  RUGGLES  accepted  this  substitute,  upoa 
the  condition  that  he  should  be  allowed  to  add  to 
it  as  follows  : — 

<c  An  Hector  who  bv  reason  of  the  removal  of  his 
resldfiice  Irom  one  town,  ward  or  Assembly  district  to 
another,  in  ihe  same  county,  is  not  entitled  to  vot*  ill 
the  'own  or  ward  in  which  h»  shall  reside  at  the  lime 
of  the  election,  may  vote  in  the  town  or  ward  from 
which  he  shall  have  bst  removed,  provided  such  elec- 
tor stint  I  have  been  a  duly  qua  ified  voter  in  the  place 
from  which  he  shall  have  removed  at  the  time  of  his 
removal  " 

Mr.  LOOMIS  called  for  a  division  of  the  ques- 
tion, so  that  it  should  first  be  taken  upon  the 
clause  first  offered. 

Mr.  SWACKHAMER  said  on  inspector  must 
be  a  julge  40  years  to  understand  the  section. 
Not  a  man  here,  he  ventured  to  say,  understood 
these  amendments  fully. 

Mr.  O'CONOR  hoped  all  friends  of  the  ex- 
tension  of  the  elective  franchise  would  vote  a- 
Sainst  every  motion  which  amended  the  section 
as  it  stood  in  the  original  constitution.  This  was 
an,  attempt  to  complicate  the  matter  and  make 
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it  a  more  Intricate  question  than  128  of  the  wis- 
est men  in  the  slate  would  be  able  to  unravel  in 
the  lime  which  was  left  for  the  silting  of  this 
Convention. 

The  CHAIR  (Mr.  Patterson)  now  decided 
the  amendment  orignally  proposed  by  Mr. 
Swac&hamek  to  be  tirsi  in  order. 

Mr.  VVORDEN  moved  the  previous  question 
and  it  was  seconiej. 

The  amendment  of  Mr.  Swackhamer,  which 
res  tore  1  the  section  to  the  form  of  the  old  con- 
stitution, was  negatived,  as  follows  : — 

AYES  Mess  Allen,  Bergen,  Boudi&h,  Brown,  Prim- 
dage,  K.  Campbell,  jr.,  <  larh,  Clyde,  Coined,  Hart, 
Hunt, A. Huntington,  Hutchinson,  Jones.  Kernan,  King  • 
lev,  M  ni,  Maxwell,  v  orris,  iVJunro,  Nieoll,  O'conor, 
Perkins,  Powers,  Kiker,  liussell,  M.  John,  *ai  ford, 
Sb * w,  Stephens,  'I  aft,  «T  Taylor,  TiUleii,  Tuthill, 
Vache,  v\urd,  White  Willard,  Wood,  \awger,  Youngs 
—4/. 

NAYS— Messrs  Archer,  Ayrault,  F  F.  Packus,  H 
Backup  Baker,  Bascom,  Bray  on,  Brute,  lull,  Burr, 
D.  t>  Campbell,  Cindee,  Con -ly, Cook, Oana,  Dwifoith, 
lodd,  horlon,  Dubois,  Forsyth,  (icbhard,  Graham, 
Giee  e,  Harris,  Htrrisoit,  Haw  ley,  Holchkis*,  Jordan, 
Kemble,  Kirkland,  Loom's,  McNeil,  ivl-rvu,  Miller, 
JVellis,  Nicholas,  Pari  h,  Patterson,  Pennimau,  Porter, 
Khoades,  Kichmond,  Ku°g  es,  >alisbury,  *ha\er,  >im 
m<»n«,  K.  S4»en<er,  Stanton,  Stow,  strong,  Taggirt, 
'Jallmadge,  J  T  Taylor,  Tovvnsend,  Van^choonhoven, 
Warren,  Waieibury,  Witb.ek,  Worden,  A.  Wright,  VV 
B    Wn.ht,  \oung-62. 

The  fir?t  part  of  Mr.  Ruggles'  amendment 
(that  proposed  by  Mr.  Harris)  was  agreed  to 
as  follows  : — 

A  VRS— Messrs  Allen,  Angel,  Archer,  Ayrault,  F  F 
Backus,  H.  Backus,  Bak*  r,  Basom,  Brayton,  >  nice, 
Bull,  Burr,  l».  D  Campbell, «  audee,  Conely,  Cook,  1»h- 
na.  Ootid,  borlon,  Du  ois,  For  yth,  Gebhard,  Graham, 
Green**,  Harris,  Harrison,  Hawley,  Jordan, 
Kemble,  Kirkland,  Loomis,  Mcvitt,  iVIavin  Maxwell, 
Mi  ier,  Nellis,  Nicholas,  Parish,  Patterson,  Pennima  , 
Sorter,  Powers,  Pre-ident,  Khoades,  Richmond,  Kug- 
f  le«s,  St  Juhn,  Salisbury,  shaver  S'mmons,  K  Sptm 
cer,  Stow,  Strong,  Jaigart,  Tallnrmdge,  Townsend, 
Van  Schoonhoven,  Warren.  Waterburv,  Witbeck,Wor 
deu,  A    Wright,  W  B  Wright,  Young— 64 

N*  \  S— Messrs.  Bergen,  «  rovvn,  Brundage,  R  Camp- 
bell, jr  ,  Clyde,  Cornell,  Cudtiebck,  Dmforth,  Hart, 
Hotehkis,  A.  Huntington,  Hutchinson,  Jones,  Kenne- 
dy, K>rnan;  King? ley,  Mann,  McNeil,  Morris,  Monro, 
Mu:phy,  Mcoll,  0'<  onor,  Perkin-,  Hine-,  Russell, ~au- 
lord,  Shaw,  Step  ens,  Swackhamer,  'I aft,  W  Taylor 
Tildeu,  Tuthill,  Vache,  Ward,  White,  Wi.lard,  V\  ood 
—39. 

The  latter  clause  was  adopted  by  the  follow- 
ing vote: — 

A  V  Kb— Messrs.  Allen,  Arche-,  Bascom,  Bergen,  Bow- 
dish,  U  0  Campbell,  K  Campbell,  jr  ,  Clyde,  Co  ely, 
Cook,  Cuddebick,  Dana,  Dorlon,  Dubois,  Harrison, 
Hunt,  A.  Huntington,  Hutch  nson,  tones,  Kernan, 
Kuigsley,  \1a«'ii,  Mc.\»tt,  Maxwell.  Miller,  Morris  Muii- 
ro,  'Vlurph- ,  Nellis,  Nieoll,  oVonor,  Perkins^  I  owe  s, 
Presi  ent  Kho  utes,  l,ik*-r,  Uupgle*,  Ku^ell,  t  John, 
Valisbury,  >anford  shaver,  Miaw,  K.  8pet»c  r,  Ste- 
phens, SwnckUHnierf  Tail,  W.Taylor,  Tilden,  Tow,,- 
send,  Vache.  Van  Schoonhoven,  ward,  Waterbury, 
White,  Willard.  v\  itbeck,  Wood -6s 

MAYS— Messrs  Ayrault,  F.  F  Backus,  H.  Backus, 
Baker.  Brayton,  P.-own,  Bruce,  Rurr,  Candee,  Cornell, 
Panforth,  Dodd,  Forsyth,  Gebhard,  G-aham,  Green**, 
II  rrisjHart,  Hawley,  Hotchkiss,  Jordm,  Kemble,  Kirk 
land,  Lcomis,  McNiel,  Marvin,  Nicholas,  Parish,  Ph.- 
terson,  I  enniman,  Porter,  Kiolirmuvl,  Simmons,  Stow, 
Uroiig, ''-agjiart,  Th  lmndge.  Tuthill,  Warren,  Wor- 
den, A.  Wright,  W.  B   Wiight,  Young— 43. 

Mr.  KENNEDY  moved  a  reconsideration. of 
the  vote  upon  the  first  clause.  He  did  not  think 
that  a  thirty  days  residence  would  effect  theob- 
ject  desired. 

Mr.  STOW  made  the  fame  motion  with  re- 
gard  to  the  last  vote. 


Mr.  JONES  moved  the  section  of  the  old  con- 
stitution as  a  substitute  Tor  ihe  amended  section 
of  the  report,  otn  tting  the  clause  in  regard  to 
persons  of  color. 

Propositions  to  amend  the  matter  proposed  to 
be  struck  out  being  lirst  in  order — 

Mr.  BROWN  moved  lo  amend  so  as  to  require 
ten  instead  of  sixty  days' citizenship,  and  three 
instead  of  six  vseeKs'  residence  in  the  courty. 

Both  these  propositions  were  adopted,,  49  to 
45,  anJ  65  to  35. 

Mr.  J0NE6J  substitute  was  next  in  order. 

Mr.  HARRIS  moved  to  amend  ihe  substitute, 
so  that  it  would  read  as  follows  : 

"  Every  male  citizen  ol  the  ajie  of  21  yrars,  who 
shall  have  been  an  inhabitant  of  this  stale  one  ye.ir 
next  preceding  any  election,  *nd  lor  the  iast  three 
mouths  a  resident  of  the  county  where  he  may  ulier 
his  vute,  and  j-hill  hive  men  a  citizen  lor  2U  day?, 
S'lull  be  entitled  to  vote  in  then  «ctio<i  district  m  \vhi»  li 
he  shall  actually  reside,  for  all  officers  that  now  a  re  or 
hereafter  may  be  elected  by  the  p  ople,  ;  rovided  he 
rhail  tor  *<  (Jays  next  pieieding  have  beuu  an  actual 
resident  of  the  town  or  ward  and  assembly  dt&trici  in 
uhicfi  he  offers  to  vote  " 

Mr.  JONES  withdrew  his  proposed  substitute. 

Mr.  CORNELL  moved  lo  aid  to  the  section, 
as  follows; 

"  But  the  privilepe  of  the  elective  fra-  chhe  herein 
con  erred  >hill  not  be  construed  to  apply  to  any  per- 
son of  color,  except  such  as  sh  ♦  1 1  be  seized  a»  U  p  >s- 
sessed  «  f  a  freehold  estate  as  required  in  this  section, 
on  the  dny  when  this  constitution  j-hall  go  into  effect. 
And  no  person  of  color  shall  be  sul»j  ct  to  direct  taxa- 
tion, unl  ss  he  sha.l  j.cssess  the  privilege  of  ihe  elec- 
tive franchise. '' 

Mr.  CORNELL  explained  that  the  Conven- 
tion had  determined  that  the  property  qualifica- 
tion should  be  retained  in  regard  to  colored  per- 
sons, and  mainly  on  the  ground  that  those  pos- 
sessing that  qualification  had  an  equitable  claim 
for  its  continuan  e,  they  having  acquired  prop- 
erty with  a  view  to  acquire  the  right  to  vote. 
His  amendment  secured  that  right  to  them,  but 
did  not  permit  others  to  acquire  it  hereafter  — 
relieving  however  these  from  taxation,  whether 
possessing  a  small  or  a  large  amount  of  prop- 
erty— and  having  this  to  stand  in  lieu  of  the 
franchise,  as  an  incentive  to  the  acquisition  i,f 
property. 

Mr.  A.  W.  YOUNG  opposed  the  amendment, 
and  it  was  lost— ryes  15,  noes  74. 

Mr.  WORDEN  moved  lo  substitute  the  sec- 
tion  proposed  by  Mr.  Jones  as  modified  by  Mr. 
Harris,  with  the  exception  that  he  changed  the 
30  days  in  the  last  place  mentioned  to  20  days. 

Explanations  passed  between  Messrs.  RUG- 
GLEo,  STOW,  WORDEN  and  TILDEN,  who 
moved  to  amen  J  the  amendment  of  Mr.  Wor- 
den, by  adding  as  follows: 

"  Hut  the  removal  ol  any  citizen  from  one  election 
district  to  another  within  twenty  day*  text  preceding 
an  electi  n,  shall  i  ot  prevent  si<ch  citizen  fiom  voting 
iu  the  district  f  did  which  he  removt -d,  if  1  e  had  b  en 
a  resident  thereof  for  twenty  days  next  preceding  hU 
removal." 

The  motion  to  adjourn  was  negatived. 

The  previous  question  was  then  seconded. 

The  amendment  of  Mr.  Tilden  was  lost— 
46  to  46. 

The  amendment  of  Mr.  Worden  was  nega- 
tived, as  follows: — 

A  YE*-  Messrs.  Archer,  AyrauP,  F.  F.  Backus,  Ba- 
ker, HaacoMf  Prayton,  »  u  1,  hurr,  D.  D  Campbell* 
wandee,  Cwuk,  JDauu*  Dodd,  D^rlou,  Fur.yiJ^  graham* 
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Harris,  Tarrison,  Hawley,  Jordan,  Kirkland,  Marvin, 
Mi'ler,  Ntjiiolas,  Parish,  tatterson,  Penniman,  Por- 
t  r  Khoaues,  r.ichmond,  Salisbury,  Shaver,  sSimmons 
S'ow,  5>irou.,  Tug  art,  lallmidge,  Warren,  W  ter- 
burr,  M  ordeti,  A.  Wright,  W   H    vtrighS  Y«>u«ig— 43. 

i\UR>—  Me  srs.  Allen,  Berpen,  howdish,  Brown, 
Brunei ipe,  15.  Campbell,  jr.,  Clyde,  Conel/,  Cornell, 
Ctiddf  hick,  Danforth,  Dubois,  Greene, Hoii-hktss,  Hunt, 
A.  Huntington,  Hutihiusou.  Jones,  Kennedy,  Kernan, 
Kingsley,  Matin,  MciXeil.  McNitt,  iVJaxwvM,  Morris*, 
Murphy,  i\elli>.  Aiicoll,  O'Conor,  Perkins,  President, 


Riker,  Ruggles,  Knstell,  St  John,  Sanford,  Shaw,  Ste- 
phens, ^waekh  uner,  I  aft,  J.  J.  Taylor,  W.  Taylor, 
i'i  den,  Tuihill,  »*ard,  White,  Willard,  Wood,  Youngs, 

Mr.  BRAYTON  had  leave  to  record  his  vote 
in  the  affirmative  on  the  question  of  striking  out 
the  worj  white  in  the  1st  section. 

The  Convention  then  adjourned  to  8  1-2  o»* 
i  clock  to-morrow  morning. 


SATURDAY,  OCTOBER  3. 


Prayer  by  the  Rev.  Dr.  W.  H.  Campbell. 

Mr.  KIRKLAND  presented  the  petition  of 
Allen  Stewart  an  J  other  citizens  of  Oneida  coun- 
ty, relative  to  the  elective  franchise.  Laid  on 
the  table. 

Mr.  JORDAN  presented  the  petition  of  Sam- 
uel S.  Staples  anl  others  of  New  York,  asking 
the  abolition  of  the  superior  court  and  an  in- 
crease of  supreme  court  judges.  Referred  to 
the  committee  of  revision  of  the  constitution. 

Mr.  W.  B.  WRIGHT  presented  the  petition 
of  F.  W.  Burke  and  others,  on  the  same  sub- 
ject.    Referred. 

THE  NEW  CONSTITUTION'. 

Mr.  JORDAN,  from  the  committee  on  there- 
vision  of  the  articles  of  the  constitution,  made 
a  report.  The  articles,  as  far  as  acted  upon, 
the  committee  had  arranged  j  some  of  the  phra- 
seology  they   ha  I    changed,   and    subjects    not 


printed  by  8£  o'clock   on  Monday  morning,  and 

made  the  special  order  for  that  day.   Agreed  to. 

THE  MILITIA. 

Mr.  WARD  moved  the  reference  of  the  re- 
port of  Committee  No.  Eight  on  the  militia,  to 
the  committee  on  revision,  with  instructions  to 
incorporate  it  in  the  constitution.  H*»  explained 
the  purport  of  its  provisions.  He  said  the  only 
difference  in  that  report  and  the  article  reported 
by  the  select  committee,  was  the  provision  rela- 
ting to  the  appointment  of  Commissary  General, 
for  which  there  was  no  provision  made  in  any 
part  of  the  constitution.  There  was  another 
question,  that  of  changing  the  mole  ol  appoint- 
ing the  Brigade  Inspector.  In  the  report,  his 
election  was  given  to  the  brigade  officers. 

Mr.  JONES  thought  it  would  be  better  not  to 
occupy  the  time  of  the  Convention  with  a  dis- 
cussion of  this  report.     Nearly  all — the  excep- 


toucbed  by  t«»e  Convention  they  had  provided  for    tion  being  that  in  relation   to  the  Commissary 


by  adopting  the  provisions  of  the  present  con< 
stitution.  The  orJer  in  which  the  committee 
had  placed  the  articles  was  as  follows . 

1 

2 

3 

4 

5 


,  The  Bill  of  Rights. 
The  Klee  ive  Franchise. 
»  he    ow»*r*  an'l  Dut.es  of  the  Legislature. 
The  Executive  D  part  meat 
The  Administrative  Department. 


General  —  was  matter  for  legislation,  and  it 
should  so  remain.  He  moved  to  lay  it  on  the 
table,  waiving  it,  however,  that  the  chairman 
might  reply. 

Mr.  WARD  sail  it  was  important  this  should 
be  acted  upon  at  once  j  he  therefore  hoped  it 
would  not  be  laid  on  the  table.  He  desired  that 
it  shouU  be  taken  up  by  sections. 

Mr.  BASCOM  said  that  a  section  was  re. 
ported  giving  all  powrer  to  the  legislature  over 
this  subject,  and  he  thought  a  simple  section 
\yould  be  sufficient,  especially  as  there  was  not 
time  to  act  upon  this  entire  report  at  this  late 
period. 

The  first  section  was  read  and  agreed  to. 

I      Mr.  JONES  moved  to  strike  out  all  that  rela- 

i  ted  to  the  Commissary  General   in  the  second 

section,  and  insert  a  provision  for  his   election 

by  the  people,  anJ  called  for  the  yeas  and  nays. 

The  amendment   was   discusse  I    by  Messrs, 

JONES,  WARD  and  DANFORTH. 

Mr.  NICHOLAS  moved  to  add  to  the  end  ot 
the  second  section  the  words — "  He  (the  Com- 
missary General)    shall   give   security  for  the 
faithful  execution  of  the  duty  of  his  office,  in 
nation  of  the  effect  of  changes  and   modifica-    such  manner  and  amount  as  shall  be  prescribed 
tions  made  by  the  committee,  an]  concluded  by    by  law."     Agreed  to. 

moving  that  the  report  be  laid  on  the  table  and  j      Mr.  JONES  explained  the  purport  of  his  a- 
printed.  j  men  Iment  to  be  to  have  the  Commissary-Gene- 

Mr.  RUSSELL  moved  to  amend  so  as  to  have    ral  elected  as  other  officers  of  the  state  were, 
the   printing  done  under  the  supervision  of  the  j      Mr.  RUGGLES  doubted  the  propriety  of  the 
gentleman  who  had  made  the  report,  who  had    amendment.     This  officer  it  was  of  great  con- 
given  his  best  attention  to  the  subject  day  and    sequence  should  be  in  the  confidence  of  the  com. 
night  for  sometime.  nnnJer-in-chief  in  time  of  war.    In  the  last 

Mr.  KIRKLAND  offered  a  substitute  provi- ,  war  there  was  great  strife  between  the  political 
ding  that  the  report  be  laid  ou  the  table  and  !  parties,  and  if  a  difficulty  should  exist  between 


The  Jtidirianr 

7.  Finances— both  articles 

8.  I  orporat  ious— Messrs.  LooMis'sand  Cambrcler"'* 

repo  ts. 
9   F.di'CHtinn 

10   Local  officers. 

It    'J  he  Militia  (-W  constitution) 

12.  Otthsand  Affirmations 

13    Future  Amendments 

14.  A  Si  hed  <le  which  provides  the  time  when  the 
term  of  offices  abolished  rrnW  expire,  and  the 
new  Government  go  into  full  effect. 

To  these  Ihe  committee  had  prefixed  the  fol- 
lowing preamble  : 

We,  »he  People  or  the  State  of  New  York,  gMtefu1  to 
Almighty  God  for  our  freedom  :  in  order  to  secure  its 
blessing*,  do  establish  this  Constitution  " 

There  were  various  provisions  which  the  com- 
mittee had  introduced,  un  ler  instruction  of  the 
Convention.     Mr.  J.  went  into  a  minute  expla- 
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th*se  officers  their  efficiency  might  be  destroyed. 
M«\  TALLMADGE  objected  to  putting  these 
things  in  ihe  constitution  — He  would  leave  them 
to  I  he  legislature. 

Mr.  SI  M  MONS  said  .to  have  this  officer  elected 
by  the  people  would  destroy  that  subordination 
Which  was  necessary  in  military  affairs.  After 
what  this  Convention  had  done  it  was  not  ne- 
cessary to  make  this  an  elective  office  to  show 
their  esteem  for  "  the  people." 

Mr.  BRUCE  hoped  the  amendmentwould  not 
pass.  The  nature  of  military  service  was  ar- 
bitrary necessarily;  and  the  Governor  should 
have  power  to  appoint  this  officer  that  his  views 
might  be  carried  out. 

Mr.  RUSSELL  explained,  and  was  followed 
by  Messrs.  NICHOLAS  and  PERKINS. 

Mr.  WHITE  said  it  would  impair  the  effi- 
ciency of  the  military  service  to  pass  the  amend- 
ment of  his  colleague. 

Mr.  JONES  said  no  one  could  doubt  that  the 
Governor  would  have  control  of  the  Commissary 
General  in  time  oC  war  even  if  he  were  elected 
by  the  people. 

Mr.  ST.  JOHN  moved  the  previous  question, 
and  under  its  operation,  the  amendment  of  Mr. 
Jones  was  negatived,  ayes  23,  noes  73. 

The  second  section  was  adopted,  ayes  62, 
noes  29. 

The  3d,  4th  and  5th  sections  were  also  agreed 
to,  an  J  the  resolution  referring  the  article  Was 
adopted. 

CANALS. 
Mr.  HART  offered  the  following: 
Res  Ived,  That  the  committee  on  the  revHon  ot  the 
articles  of  the  constitution  be  instructed  to  simcnd  ar 
tide  d,  section  3,  by  inserting  after  the  words  "  HlHtk 
Rfaer  cannl,"  the  words  "  and  the  improvement  of  the 
other  state  canals." 

Mr.  HART  said  : — I  have  prepared  this 
amendment  in  the  full  conviction  that  it  ought 
not  to  meet  with  opposition  from  any  quarter. 
This  Convention  have  already  made  amp!*  pro- 
vision for  the  completion  of  the  Erie  canal  en- 
largement and  for  finishing  the  Black  river  and 
Genesee  Valley  canals  ;  but  it  must  necessarily 
require  for  the  completion  of  these  works  a  pe- 
riod of  perhaps  twelve  or  fifteen  years,  more  or 
less  j  and  it  appears  to  me  unwise  to  place  in 
this  constitution  a  provision  which  seems  little 
less  than  an  absolute  veto  upon  all  improvements 
upon  the  other  canals  of  the  state  during  that 
period,  however  important  or  necessary  for,  the 
interests  of  the  state  such  improvements  may 
be,  and  which  improvements  may  require  no 
very  large  sums  of  money  for  their  accomplish- 
ment j  and  will  it  be  contended  that  in  such  ca- 
ses no  power  should  reside  in  the  legislature,  to 
direct  such  improvements,  without  resorting  to 
extraordinary  means  to  procure  the  necessary 
funds?  I  confess  myself  unable  to  see  either 
the  justice  or  good  policy  of  such  a  course. 
While  we  provide  with  a  liberal  hand  for  part  of 
the  public  works,  we  will  not  allow  the  merest 
pittance  for  others.  Such  action  as  this  does  not 
commend  itself  to  my  judgment  as  in  any  sense 
that  even-handed  justice  which  should  be  dis- 
pensed to  all.  I  have  no  expectation  that  by 
the  adoption  of  this  amendment  any  essential 
interference  with  the  progress  or  completion  oi 
the  works  already  authorised  by  this  Conven. 


1  tion  would  result  ,•  and  such  interference  is  no 
part  of  my  design  ;  but  I  deem  it  wise  and  pro- 
per  that  some  discretion  should  be  left  to  the 
legislature  that  will  permit  them  to  provide  for 
cases  which  may  and  must  arise  in  the  lapse  «.f 
ten  or  fifteen  years,  which  no  human  wisdom 
can  now  foiesee  ;  and  also  to  provide  for  casts 
which  it  is  easy  to  foresee  must  and  will  arise. 
These  cases  I  desire  to  place  it  in  the  power 
of  the  legislature  to  provide  for,  without 
compelling  them  to  resort  to  extraordinary 
means  to  secure  the  requisite  funds,  for  in- 
stance, (for  I  wish  to  state  my  objects  frankly.) 
whenever  it  may  be  necessary  to  rebuild  locks, 
aqueducts,  or  other  structures  on  the  canals, 
during  the  progress  of  the  works  for  which  ap- 
propriations have  been  made,  I  wish  to  put  it 
in  the  power  of  the  legislature,  if  in  their  judg- 
ment the  interests  of  the  state  and  the  necesst- 
ties  of  commerce  require  it.  to  order  such  works 
to  be  enlarged.  Such  a  course  would  be  mani- 
festly required  by  true  economy,  if  I  am  right  in 
the  belief  that  several  of  the  canals  not  named 
in  this  article,  will  eventually  be  enlarged.  I 
mention  the  Oswego  canal,  the  Cayuga  and  Fe- 
neca,  and  perhaps  others.  I  have  not  the  re- 
motest idea  that  these  canals  will  remain  for 
any  considerable  time  after  the  enlargement  of 
the  Erie  canal  of  their  present  capacity  only, 
this  would  involve  the  necessity  of  a  transship- 
ment of  all  property  on  arriving  at  or  leaving 
The  Erie  canal,  or  what  would  probably  be  still 
still  worse,  that  canal  must  be  navigated  by  a 
class  of  boats  havinar  on'y  one-third  or  one-l.alf 
the  tonnage  which  thai  canal  would  permit.  It 
is  well  known  that  the  Oswego  canal  is  one  of 
the  great  channels  of  western  commerce,  and 
that  its  existence  creates  an  act've  competition 
highly  beneficial  to  commerce  in  forwarding  pro- 
perty to  and  from  New  York  to  the  great  West. 
It  enjoys  also  a  large  trade  with  Canada  West. 
About  twenty-five  millions  of  lumber  has  this 
season  already  arrived  at  Oswego  j  a  large  pro- 
portion coming  from  Canada,  the  tolls  at  the 
Oswego  office  amounting  annually  to  about  one 
hundred  and  seventy  thousand  dollars.  But  per- 
haps it  may  not  be  exactly  in  order  on  this  a- 
mendment  to  discuss  the  question  of  the  enlarge- 
ment of  that  work,  or  the  extent  to  which  it 
should  be  carried  ;  permit  me,  however,  to  say 
that  I  have  no  shadow  of  doubt  that  its  enlarge- 
ment is  a  mere  question  of  time,  an  I  alt  hr  ugh 
that  time  may  be  somewhat  de'ayed  by  unjust 
and  partial  legislation. .the  event  is  certain.  All 
I  expect  or  ask  to  accomplish  by  this  amend- 
ment is  to  leave  the  discretion  of  which  I  have 
spoken  in  the  hands  of  the  legislature,  where, 
in  my  judgment,  it  most  properly  belongs,  to 
make  such  improvements  on  any  of  tie  state 
canals,  as  in  their  wisdom  may  be  deenrel  ad- 
visable. Under  this  amendment  provision  might 
arso  be  made  for  completing  the  unfinshed  im- 
provement on  the  Oneida  river,  and  I  appeal  to 
the  friends  of  the  canals,  who  have  so  strong'y 
and  so  succeesfully  claimed  the  plighted  iaith 
of  the  state  to  complete  their  favorite  works, 
and  who  refused  to  do  justice  to  this  work  on 
the  Oneida  river,  to  tell  me  whether  if  the  faith 
of  the  state  was  solemnly  pledged  to  tl  era.  it 
was  le&s  so  in  regard  to  this  little  work?  I  have 
only  to  add  that  in  my  udgment  a  fair  and  eon- 
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sistent  course  on  the  part  of  this  Convention  re- 
quires the  adoption  of  this  amendment,  by  doing 
which  we  would  at  least  recognize  the  principle 
that  it  is  not  hereafter  to  be  held  unconstitu- 
tional to  make  necessary  improvements  upon  the 
canals,  not  provided  for  in  this  constitution. 

Mr.  WHITE,  as  they  had  made  ample  pro- 
vision in  the  constitution  for  the  canals,  moved 
to  lay  the  resolution  on  the  table,  and  called  for 
the  ayes  and  noes  thereon,  and  the  motion  was 
negatived,  ayes  45,  noes  48. 

Mr.  SMITH  moved  to  amend  by  adding  the 
words  "and  extension"  after  "  improvement" 
go  as  to  provide  for  the  extension  of  the  Che- 
nango, and  Chemung  canals  to  the  state  line. 

Mr.  PATTERSON  said  the  article  agreed  to 
amply  provided  for  certain  canals,  and  left  it  to 
the  legislature  to  say  what  should  be  done  with 
the  surplus.  This  was  sufficient  without  lurther 
provision. 

Mr.  LOOMIS  said  this  provision  was  so  emi- 
nently just  and  proper  that  he  could  not  with- 
hold  his  approval  from  it.  He  thought  the  pro- 
vision already  made,  which  limited  the  improve- 
ments to  certain  works,  was  too  contract- 
ed. The  Oswego  canal  might  require  enlarge- 
ment, in  consequence  of  an  increase  of  business 
which  might  be  produced  by  the  public  works  of 
Canada  affording  facilities  to  trade;  but  now 
nothing  could  be  expended  thereon.  He  hoped 
the  resolution  would  be  adopted. 

Mr.  CHAMBERLAIN  said  the  gentleman 
from  Herkimer  was  no  more  surprized  than  he 
was;  but  his  surprise  was  created  by  the  sudden 
turn  which  some  gentlemen  took  on  this  sub- 
ject. The  proposition  now  was  to  apply  the 
surplus  to  all  the  lateral  canals.  The  provision 
heretofore  adopted  confined  it  to  certain  works 
first  and  to  all  others  after  their  completion,  and 
he  hoped  that  would  be  adhered  to. 

Mr.  SMITH  asked  the  gentleman  from  Alle- 
gany if  he  would  be  satisfied  if  this  amendment 
should  be  made  applicable  only  at  the  end  of 
eight  years. 

Mr.  ANGEL  expressed  his  surprise  that  this 
attempt  to  revive  this  canal  controversy  should 
be  made  at  this  late  period  of  the  Convention. 

Mr.  COOK  moved  to  add  to  the  amendment 
of  Mr.  Smith,  a  and  for  the  construction  of 
such  canals  whose  routes  have  been  absolutely 
surveyed  by  the  authority  and  at  the  expense  of 
the  state."  He  said,  if  we  were  to  resume  the 
policy  of  internal  improvement,  those  sections 
of  the  state  which  have  received  no  benefit  from 
the  works  constructed  by  the  state,  should  have 
an  equal  chance  with  those  now  benefitted  by 
the  present  works  of  internal  improvement. — 
He  meant  by  this  amendment  to  include  a  canal 
which  had  been  surveyed  through  his  county, 
reaching  the  upper  branches  of  the  Hudson. — 
The  route  was  practicable,  and  it  would  bring 
into  market  a  large  amount  of  public  lands.  At 
this  time  strenuous  efforts  were  making  to  con- 
struct a  railroad,  and  if  this  succeeded,  it  would 
supply  the  place;  but  it  might  fail,  and  it  was 
no  more  than  common  justice  to  allow  the  op- 
portunity, if  necessary,  for  the*  inhabitants  of 
that  section  to  participate  in  the  benefits  arising 
from  the  construction  of  public  works.  He  al- 
so  stated  that  large  beds  of  iron  ore  existed  in 
that  section  of  the  state,  which  even  under  tfre 


present  difficulty  in  reaching  market,  were  at- 
tracting  attention,  and  works  were  now  being 
erected  for  the  purpose  of  working  the  ore. 

Mr.  MARVIN  hoped  this  question  would  not 
again  be  opened.  He  explained  what  had  been 
done  and  reiterated  his  opposition  to  a  revival 
of  this  controversy. 

Mr.  RUGGLES  moved  to  substitute  for  Mr. 
Hart's  amendment  as  follows — which  Mr.  Hart 
accepted — add  after  the  word  "  completed,"  "  or 
may  in  the  discretion  of  the  Legislature,  be  ap- 
plied to  the  improvement  or  enlargement  of  the 
other  state  canals." 

Mr.  HART  accepted  the  substitute. 

Mr*.  CONELY  moved  to  add  as  follows  to  Mr 
Ruggles'  amendment, 

11  Provided  such  enlargement  and  improvement  of 
any  public  work  shall  be  in  proportion  to  the  amount 
of  its  nett  income." 

Mr.  JONES  moved  the  previous  question. 

Mr.  MARVIN  moved  to  lay  the  whole  sut 
ject  on  the  table. 

Mr.  SMITH  called  for  the  yeas  and  nays,  a*§ 
there  were  yeas  69,  nays  26. 

BILL  pF  RIGHTS. 

Mr.  AYRAULT  moved  instructions  to  the 
committee  on  revision  to  incorporate  the  9tn, 
11th,  12ih,  15th  and  16th  sections  in  the  bill  of 
rights,  as  reported  by  Mr.  TaixmadGe,  which 
provides,  1st,  that  a  presentment  by  the  grand 
jury  shall  be  necessary  to  place  a  criminal  upon 
trial — that  no  person  shall  be  subjected  to  a  pen- 
alty or  loss  of  life  without  trial,  nor  twice  put 
in  jeopardy — that  private  property  shall  not  be 
taken  for  public  use  without  compensation — that 
witnesses  shall  not  be  imprisoned  for  want  of 
bail— that  no  divorce  shall  be  granted  by  the 
legislature — and  that  no  lotteries  shall  be  au- 
thorized in  this  state. 

This  was  debated  by  Messrs.  TALLMABGE, 
BROWN,  TAGGART,  PERKINS,  KIRK- 
LAND,  O'CONOR,  and  SIMMONS. 

Mr.  BROWN  moved  to  amend  the  motion  of 
Mr.  Ayrault,  by  inserting  in  one  of  the  sec- 
tions a  provision  by  which  persons  might  be  put 
upon  trial  for  petit  larceny  without  the  inter- 
vention of  the  grand  jury. 

Mr.  O'CONOR  presented  a  set  of  sections, 
amended  in  several  respects  from  those  first  pro- 
posed, and  providing  that  the  party  accused  of 
crime  should  have  the  right  of  last  appeal  to 
the  jury,  in  reply  to  the  counsel  for  prosecu- 
tion. He  moved  a  reference  to  a  select  commit- 
tee with  instructions  to  insert,  by  way  of  amend- 
ing the  resolution  of  Mr.  Ayrault. 

Mr.  KINGSLEY  moved  to  amend  Mr.  Ay. 
rault's  motion  by  adding  a  section  providing* 
that  no  person  should  be  hindered  from  pursuing 
any  lawful  business. 

Mr.  AYRAULT  appealed  to  gentlemen  who 
had  proposed  amendments  to  allow  the  simpM 
propositions  which  were  contained  in  the  sec- 
tions which  he  had  offered  to  be  referred  and 
disposed  of,  without  embarrassment.  We  had 
not  time  to  discuss  the  matters  embraced  in  the 
abstract  propositions  which  were  presented  in 
the  motions  to  amend. 

Mr.  STOW  moved  to  amend  the  9th  section  st 
as  to  provide  that  no  person  shall  be  tried  with1 
out  benefit*  of  cuunset.    In  military  trials  6* 
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pecially  should  the  accused  have  the  benefit  of 
counsel,  and  in  such  cases  he  never  had  it. 

Mr.  KIRKLAND  moved  to  refer  the  original 
proposition  and  the  amendments  to  a  select  com- 
mittee, to  report  complete  on  Monday  morning 
next.    Agreed  to. 

FEUDAL  TENURES. 

Mr.  CLYDE  called  up  his  resolution  offered 
yesterday,  referring  the  report  of  the  committee 
on  the  division  of  estates  in  land  to  the  select 
committee  with  instructions. 

Mr.  NICOLL  demanded  the  ayes  and  noes, 
and  the  Convention  agreed  to  consider,  ayes  66, 
noes  15. 

Mr.  CLYDE  took  the  floor,  but  gave  way  to 

Mr.  JORDAN,  from  the  select  committee,  re- 
ported resolutions  declaring  that  in  the  opinion 
of  the  Convention,  the  amendments  of  the  con- 
stitution could  not  be  prepared  so  as  to  be  sub- 
mitted separately  ;  also  prescribing  the  form  of 
the  ballots  to  be  "  No,"  and  '*  Yes  ;"  providing 
for  the  distribution  of  20,000  copies  of  the  a- 
mendments  by  the  county  clerks  ,•  and  also  for 
their  publication  weekly  in  the  state  paper  until 
the  day  of  election. 

Laid  on  the  table  and  ordered  printed. 

Mr.  RUSSELL  offered  a  resolution  for  the 
binding  and  distribution  of  the  journals.  Agreed 
to. 

Mr.  CHATFIELD  had  leave  of  absence  for 
the  remainder  of  the  session. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION 

ESTATES  IN  UND. 

The  Convention  resumed  the  consideration  of 

the   article   in  relation   to  estates  in  land,  the 

question  being  on  the  first  section,  as  follows  : 

§  l  All  feudal  tenures  of  every  description,  with  all 
their  incidents  are  abolished 

§  2  No  lease  or  grant  of  agricultural  land  for  a  long- 
er period  than  ten  years,  herea'tf  r  made,  in  which 
shall  be  reserved  any  rent  or  service  of  any  kind,  shall 
be  valid 

$3.  All  covenants  or  conditions  in  any  grant  of  land 
whereby  the  right  of  the  grantee  to  alien  is  in  any  man- 
ner restrained,  and  all  fines,  quarter  sales,  and  other 
charges  upon  alienation  reserved,  in  every  grant  of 
land  hereafter  to  be  made,  shall  be  void. 

Mr.  CLYDE  addressed  the  house  at  length  in 
support  of  the  section.  [A  sketch  hereafter.]* 

Mr.  SIMMONS  moved  to  add  to  the  section, 
as  follows : 

11  Saving,  however,  all  rents  and  services  certain, 
which  at  any  time  heretofore  have  been  lawfully  crea- 
ted or  reserved." 

Mr.  S.  moved  also  as  a  second  section,  the 
following : 

"  All  lands  within  this  state  are  declares  to  be  alio 
dial,  so  that,  subject  only  to  the  liability  to  escheat, 
the  entire  and  absolute  property  is  vested  in  the  own- 
ers according  to  the  nature  of  their  respective  estates." 

Mr.  S.  remarked  that  what  he  proposed  to  add 
was  already  in  the  revised  statutes,  and  should 
be  in  the  constitution  as  declaratory  of  the  true 
character  of  the  tenure  of  estates  in  land. 

Mr.  HARRIS  had  no  objection  to  the  amend- 
ments. They  did  not  change  the  effect  of  the 
section,  in  anyway.  It  would  divest  the  land- 
lord of  no  vested  rights,  if  he  had  any.  It 
would,  however,  strip  these  tenures  of  certain 
incidents— such  as  fealty,  and  the  right  of  dis- 
tress, which  were  derogatory  to  freemen. 


Mr.  SIMMONS  said  the  revisors  thought  it 
necessary  to  make  these  reservations,  after  the 
broad  language  of  the  section  as  it  stood. 

Mr.  HUNT  asked  if  this  right  of  distress  was 
not  just  as  much  a  vested  right  as  the  rents 
themselves? 

Mr.  SIMMONS  said  the  supreme  court  had 
decided  that  a  certain  number  of  these  incidents 
that  used  to  be  matter  of  right  by  common  law, 
had  become  obsolete — such  as  fealty.  One  of 
these  rights  was  that  a  man  might  beat  his  wife 
with  a  rod  not  bigger  than  the  judge's  thumb. 
As  to  the  right  of  distress  Mr.  S.  said  this  would 
not  abolish  it  as  a  remedy.  But  that  was  a  mat- 
ter which  did  not  come  up  here. 

Mr.  HARRIS  said  he  must  set  the  gentleman 
right  on  this  point.  Distress  was  the  incident 
under  the  feudal  system,  by  which  and  rent  feal- 
ty were  extorted.  So  far,  he  desired  to  abolish 
this  incident  of  the  tenure.  The  statutory  rem- 
edy by  distress  had  been  already  abolished. 

Mr.  SIMMONS  said  the  gentleman  and  he 
did  not  did  not  differ  at  all.  All  of  us  desired 
to  abolish  this  tomfoolery. 

Mr.  Simmons'  amendment  to  the  first  section 
was  adopted. 

The  question  recurred  on  the  section  as  a- 
mended. 

Mr.  RUGGLES  said  he  should  like  to  hear  of 
what  possible  use  these  provisions  could  be  to 
those  who  complained  of  the  present  state  of 
things?  We  had  here,  in  the  revised  statutes,  the 
very  thing  which  it  was  proposed  to  put  into  the 
constitution.lt  was  a  subject  purely  of  legislation. 
There  was  no  danger  that  the  legislature  would 
even  interfere  to  give  landlords  any  broader 
rights  than  they  now  had.  He  doubted  the  pro- 
priety, at  this  late  stage  of  the  session,  of  bring- 
ing forward  these  propositions,  the  effect  of 
which  it  was  difficult  to  understand — especially 
if  they  changed  the  law  in  any  respect— and  if 
not,  there  was  no  occasion  for  them. 

Mr.  SIMMONS  replied  that  there  was  some- 
thing in  the  very  name  of  feudal  tenures,  and 
just  in  proportion  as  it  meant  everything  or 
nothing,  and  was  understood  by  nobody.  Cer- 
tainly there  could  be  no  harm  in  changing  the 
name — in  abolishing  feudal  tenures  in  the  con- 
stitution—as had  been  already  done,  he  granted, 
by  statute.  If,  however,  he  thought  it  would 
make  any  real,  substantial  difference  in  pre-ex- 
isting property,  he  would  go  as  far  as  the  gen- 
tleman from  Dutchess  to  protect  them.  It  would 
put  an  end  to  even  the  name  of  a  thing  that  had 
its  influence  on  the  character  of  a  people.  He 
could  tell  a  man  from  a  feudal  region  by  the 
very  expression  of  his  countenance.  If  this 
system  of  tenancy,  moderate  as  it  was,  and  well 
vested  as  he  granted  the  rights  of  the  landlord 
were,  was  general  all  over  the  state,  he  pre- 
dicted there  would  be  a  revolution  as  quick  as 
that  which  took  place  under  Charles  II.  Surely 
there  could  be  no  harm,  he  repeated,  in  declar- 
ing the  tenures  of  all  land  in  this  state,  to  be 
allodial  not  feudal,  saving  all  rights. 

Mr.  JORDAN  said  the  amendment  could  do 
no  harm,  and  it  might  do  good.  The  abolition 
of  feudal  tenures,  and  the  impossibility  of  creat- 
ing them  hereafter,  was  desirable.  And  as  they 
were  abolished  by  statute,  so  ought  they  to  be 
abolished  by  constitution— that  could  not  be  al- 
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^ered  as  a  statute  could  every  year.  When  the 
subsequent  sections  came  up,  the  friends  of  them 
would  endeavor  to  defend  them,  if  opposed. 

Mr.  RUGGLES  said  if  feudal  tenures  were 
not  already  abolished  by  statute,  and  if  they  had 
not  been  for  the  last  sixteen  years,  without  the 
slightest  possibility  of  their  ever  being  restored, 
he  should  not  object  to  putting  this  clause  in  the 
constitution,  so  as  to  prevent  their  restoration. 
But  he  had  no  more  fears  of  a  restoration  of  feu- 
dal tenures  in  this  state,  than  of  an  attempt  on 
the  part  of  the  legislature  to  establish  a  monar- 
chy here.  And  if  it  led  these  occupants  under 
leases  to  believe  that  their  condition  was  chang. 
ed  from  what  it  had  been  heretofore,it  would  be 
an  injury  to  them  to  put  it  in  the  constitution. 
He  confessed  he  made  no  objection  to  this  first 
section,  partly  because  he  thought  he  saw  in  the 
other  section  very  serious  grounds  of  objection, 
and  that  the  same  reasoning  would  apply  to  all. 
If  it  was  proper  to  make  such  legal  provisions 
as  these,  it  was  proper  that  it  should  not  be  done 
by  a  constitutional  provision,  but  in  such  a  way 
that,  if  found  inconvenient,  as  it  would  be,  and 
if  all  parties  should  exclaim  against  it,  as  they 
would— it  might  be  changed.  But  the  great  ob- 
jection  to  the  first  section  was  that  it  changed 
no  right,  altered  no  law,  secured  no  privilege 
and  no  immunity,  and  only  made  that  irrevoca- 
ble, which  was  now  nominally  revocable,  but 
which  the  legislature  probably  never  would  re- 
voke. One  of  the  modes  by  which  the  evils 
complained  of  would  be  gradually  worn  away 
and  removed,  was  in  the  abolition  of  primo- 
geniture, and  in  the  nature  of  our  law  of  de- 
scents. It  would  be  much  more  conducive  to  the 
interests  of  these  tenants  to  make  that  a  part  of 
the  constitution — for  there  was  more  probability 
of  a  change  there  than  in  other  respects.  He 
repeated  that  his  objection  to  this  provision  was 
that  it  was  useless,  and  that  if  it  would  have 
any  effect,  it  was  not  perceived  or  seen  by  any 
body.  If  it  could  operate  to  reconcile  the  com- 
plainants to  the  present  state  of  things,  he  would 
vote  for  it;  but  it  oould  not,  unless  they  mis- 
conceived-its  operation.  But  they  would  not 
care  any  thing  about  it.  It  was  utterly  and 
positively  useless.  And  hence,  he  would  not 
vote  for  it. 

Mr.  VAN  SCHOONHOVEN  wished  to  have 
this  question  fixed  beyond  the  power  of  the 
legislature  to  alter  it.  It  was  a  principle  which 
should  be  as  distinctly  asserted  in  our  fundamen- 
tal law  as  any  oilier  which  had  been  placed 
there.  The  people  interested  looked  for  some 
relief  in  regard  to  these  tenures — for  though 
they  had  been  abolished  by  law,  they  might  be 
revived  by  law.  And  gentlemen  were  mistaken 
if  they  supposed  that  feudalism  had  no  advo- 
cates among  us.  It  had  been  openly  advocated 
by  a  writer  (he  would  not  say  a  popular  writer) 
of  great  eminence  and  reputation.  He  trusted 
the  section  would  receive  the  unanimous  vote 
of  this  body. 

Mr.  NICOLL  thought  it  would  be  more 
seemly  that  this  proposition  should  be  in  a 
negative  form.  To  say  that  "  all  feudal  tenures 
are  abolished,"  when  it  is  known  that  they  had 
been  abolished  for  fifteen  years,  appeared  to 
him  but  a  little  short  of  stultification.    Better 


say  "  no  feudal  tenure  shall  hereafter  be  estab- 

lished." 

Mr.  HARRIS  did  not  suppose  the  adoption 
of  this  section  would  affect  any  man's  rights, 
nor,  if  it  was  not  adopted,  that  the  statute 
would  be  repealed,  and  the  feudal  system  re-es- 
tablished. His  only  object  in  desiring  its  adop- 
tion was  to  obtain  for  this  body  and  the  people 
a  formal  prohibition  of  this  system,  and  to  se- 
cure against  it  the  moral  influence  of  such  a 
declaration,  that  the  system  was  not  congenial 
with  our  institutions,  and  ought  to  be  utterly 
eradicated  from  among  us. 

Mr.  SIMMONS  moved  to  insert  "  hereby  de- 
clared to  be"  before  "  abolished." 

Mr.  JORDAN  confessed  that  he  participated 
in  the  feeling  which  prevaded  this  whole  region, 
and  he  might  say  in  the  feeling  that  pervaded 
the  whole  state,  that  it  was  inconsistent  with 
the  spirit  and  genius  of  our  institutions,  that 
men  should  hold  their  farms  on  which  they  were 
to  sweat  and  toil,  subject  to  the  superior  domin- 
ion of  a  lord,  who  for  the  mere  pride  of  being 
their  lord,  and  not  for  any  pecuniary  interest 
growing  out  of  this  relation,  had  determined  to 
hold  on  to  his  dominion  over  this  property.  So 
far  as  these  tenures  could  be  brought  into  dis- 
repute and  yet  preserve  the  faith  of  the  state, 
and  individual  and  private  rights,  it  should  be 
done.  And  the  tenants  under  these  leases — than 
whom  a  more  honest  and  respectable  body  of 
men  existed  no  where — neither  desired  nor  ex- 
pected any  violation  of  private  rights.  This 
should  be  done,  and  done  now,  by  a  fixed  rule 
in  the  constitution.  The  principle  that  these 
tenures  should  be  abolished,  beyond  the  possi- 
bility of  being  revived  again,  ought  to  be  insist- 
ed on  here;  and  we  ought  not  to  turn  this  tenantry 
away  with  the  declaration  that  they  never  would 
be  revived  again.  If  it  would  have  no  other 
effect  than  to  gratify  the  tenantry,  who,  in  the 
true  spirit  of  freemen  desired  to  see  these  ten- 
ures discountenanced,  with  all  their  incidents, 
and  if  we  could  do  that  without  doing  harm  to 
any  body,  or  interfering  with  any  man's  rights, 
we  ought  to  do  it.  So  if  it  should  induce  the 
landlord,  under  this  expression  of  the  Conven- 
tion and  the  people,  to  part  with  the  fee  of  the 
land,  on  just  and  equitable  terms,  we  should 
have  done  much  to  alleviate  the  condition  of 
those  who  felt  degraded  and  oppressed  by  these 
tenures.  Mr.  J.  alluded  to  the  terms  of  some 
of  these  leases — among  them  these — <f  you  shall 
not  entertain  a  stranger  in  your  house  over  24 
hours  without  giving  notice  to  the  landlord  in 
writing."  "You  shall  build  a  barn  on  the 
premises  within  one  year,  shingled  with  straw, 
and  floored  in  a  particular  manner."  "  You 
shall  set  out  200  apple  trees,  and  when  one  of 
them  is  destroyed  you  shall  immediately  replace 
it,"  be  it  in  summer  or  winter.  "You  shall  pay 
so  much  towards  supporting  such  minister  of 
the  gospel  as  the  landlord  shall  provide  to  cure 
the  souls  of  his  tenantry."  '-You  shall  go  to 
my  mill,"  &c,  &c-,  and  "  for  any  violation  of 
these  conditions  you  shall  forfeit  your  title." 

Mr.  SIMMONS  said  these  conditions  were 
obsolete  in  effect. 

Mr.  JORDAN  :  No,  sir. 

Mr.  SIMMONS  :— They  are  void. 

Mr.  JORDAN :  No.  not  void.    He  could  turn 
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to  a  ease  fn  Johnson  where  Q$v.  Lewjs  tecoy- 
ered  back  a  farm  for  a  violation  of  one  of  these 
conditions.  But  he  admitted  that  they  could 
not  be  enforced  here,  for  public  opinion  would 
frown  down  the  attempt.  He  trusted  there 
would  be  found  enough  of  the  spirit  of  freedom 
here  to  put  this  clause  in  the  constitution. 

Mr.  BERGEN  moved  the  previous  question 
and  there  was  a  second. 

The  first  section  as  amended  was  agreed  to, 
as  follows—  ayes  84,  nays  12. 

AYES— Messrs.  Allen,  Angel,  Archer,  Baker,  Bas- 
Com,  Howdish,  Bray  ton,  Bruce,  Bull,  Burr,  R.  Camp- 
bell, jr.,  Candee,  Chamberlain,  Clarke,  Clyde,  Conely, 
Cook}  Cornell,  Grooker,  Cud<  eback,  Dana,  Danforth, 
Dodd,  Dorlon,  Dubois,  Flanders,  Forsyth,  Gebhard, 
Graham,  Greene,  Harris,  Harrison,  Hart,  Hawley, 
Hotchkiss,  A.  Huntington,  Hutchinson,  Jones,  Jordan, 
Kennedy,  Kernan,  Kmgsley,  Kirkland,  Loomis,  Mann, 
MeNitt,  Marvin,  Maxwell,  Miller,  Morris,  Munro,  Mur- 
phy, Nellis,  Nicholas,  Nicoll,  Parish,  Patterson,  Pen. 
niman,  Perkins,  President,  Richmond,  Russell,  St. 
John,  Salisbury,  Sanford,  Shaver,  Shaw,  Simmons,  E. 
Spencer,  Stanton,  Taff,  J  ilden,Townsend,  Van  Schoon- 
hoven,  Ward,  Warren,  Waterbury,  Willard,  Witbeck, 
Wood,  Worden,  W  B.  Wright,  Young,  Voungs— 84. 

NOES— Messrs.  Bergen,  Brown,  D.  D  Campbell,Hoff- 
man,  Hunt,  O'Conor,  h  iker,  Ruggles,  W.  H  Spencer, 
Tallmadge,  TuthMl,  White— 12. 

The  second  section  proposed  by  Mr.  SIM- 
MONS came  up  next. 

Mr.  KIRKLAND  said  there  might  be  no 
danger  in  this ;  but  he  asked  whether  there 
would  be  the  slightest  use  in  it  ? 

Mr.  SIMMONS  said  it  made  the  whole  thing 
harmonious — and  there  could  be  no  harm  in  de- 
claring what  the  tenures  of  property  should  be. 
Indeed,  there  was  a  propriety  in  it,  independent 
of  any  of  the  isms  of  the  day. 

Mr.  RUGGLES  said  he  should  vote  for  this 
section  to  show  that  the  intention  in  adopting 
the  former  section  and  this  was  to  transfer  them 
from  the  statute  to  the  constitution,  and  nothing 
else. 

The  section  was  adopted. 

The  second  section  (now  the  3rd)  was  read.1' 
[It  forbids  the  leasing  of  agricultural  lands  for 
a  longer  period  than  10  years.] 

Mr.  WHITE  moved  to  strike  out  "  for  a  long- 
er period  than  ten  years."    Lost. 

Mr.  NICHOLAS  moved  to  strike  out  the  sec- 
tion. 

Mr.  STOW  moved  to  amend  it  by  striking  out 
!'  ten"  and  inserting  "  twenty- one,"  so  that  in- 
fants' estates  may  be  leased  during  their  entire 
minority.    Aereed  to. 

Mr.  VAN  SCHOONHOVEN  moved  a  recon- 
sideration. 

Mr.  SIMMONS  thought  we  had  better  be  con- 
tent  with  the  two  sections  already  adopted. — 
The  rest  was  all  legislation,  and  should  not  be 
in  the  constitution. 

Mr.  HARRIS  said  he  should  feel  obliged  to 
vote  against  the  section,  because  of  the  amend- 
ment adopted  with  so  much  haste  upon  the  mo- 
tion of  the  gentleman  from  Erie.  If  the  pro- 
prietors of  the  lands,  whose  leases  are  about 
falling  in,  should  be  allowed  to  release  for^  the 
term  of  twenty-one  )'ears,  it  would  answer  their 
purpose  about  as  well  as  the  present  system.— 
|Ie  should  have  preferred  five  years. 

Mr.  RUSSELL  voted  against  the  amendment, 
but  he  should  vote  foe  the  section,  hoping,  upon 
a  reconsideration  on  Monday,  to  restore  it  to  its 
Original  form. 


Mr.  HARRIS  thought  the  argument  of  the 
gentleman  from  Erie  should  have  no  influence 
upon  this  question,  which  affected  the  interests 
of  thousands  of  the  people  in  this  vicinity,  while 
there  would  be  few  instances  where  infants 
would  be  injured  by  the  provision. 

Mr.  BRUNDAGE  moved  to  insert  after 
"  years  "  the  words,  "  or  natural  life  of  the 
grantee."  The  right  to  dispose  of  one's  proper- 
ty during  one's  own  life,  was  a  right  which  was 
inalienable,  and  which  he  would  not  divest  him- 
self of  or  others. 

Mr.  BROWN  said  he  voted  against  the  first 
section,  because  it  abolished  what  had  been 
abolished  lor  sixteen  years,  and  of  which  there 
was  no  more  prospect  of  a  revival  than  there 
was  of  the  revival  of  a  belief  in  witchcraft. 

Mr.  VAN  SCMOONHOVEN  :— That  may  re- 
vive. 

Mr.  BROWN  said  it  might  in  that  section  of 
the  state  where  these  questions  originated;  but 
not  in  any  intelligent  section  of  the  country. — 
Now  he  voted  against  the  first  section,  not  be- 
cause he  was  unfriendly  to  the  principle,  but 
because  he  regarded  it  as  a  perfect  piece  of  hum- 
bug throughout.  The  second  section  he  voted 
for,  because  they  belonged  together.  But  we 
were  now  called  upon  to  abridge  an  important 
right,  to  deprive  him  (Mr.  B  )  from  leasing  his 
property  beyond  ten  years,  if  he  had  an  oppor- 
tunity. It  was  in  direct  opposition  to  the  great 
principle  which  had  animated  all  the  people  of 
this  country,  that  of  the  free  right  of  alienation 
of  property.  It  was  a  project  which  no  man  in 
his  senses,  but  lor  the  complaints  in  this  Anti- 
rent,  would  for  a  moment  think  of.  It  could  do 
no  beneifit  to  any  person,  and  might  work  the 
greatest  injury  to  every  part  of  the  state.  He 
admitted  that  these  people  had  great  ground  of 
complaint.  He  should  be  willing  that  the  state 
should  contribute  to  relieve  them,  but  it  was  a 
mockery  to  tell  them  you  had  done  them  good, 
when  you  prohibited  people  in  all  other  sections 
of  the  state  from  leasing  their  property  beyond 
ten  years.     No  such  provision  could  get  his  vote. 

Mr.  CLYDE  thought  the  term  "  humbug," 
which  the  gentleman  applied  to  the  proposition 
which  had  been  adopted,  would  belong  to  him- 
self when  he  asserted,  after  his  remarks  upon 
this  proposition,  that  he  was  in  favor  of  grant- 
ing any  kind  of  relief  to  the  tenants  on  these 
manors,  and  that  he  was  strongly  enlisted  in 
their  favor.  He  went  on  to  show  that  these 
twenty-one  year  leases  were  much  worse  than 
leases  for  life;  for  after  the  tenant  had  spent 
years  in  its  improvement,  he  would  be  subject 
to  an  ejectment. 

Mr.  WATERBURY  continued  the  debate,  in 
opposition  to  any  law  which  recognized  two 
classes  in  society. 

Mr.  NICOLL  said  there  were  lands  in  the 
vicinity  of  New- York  and  other  large  cities, 
which  were  rented  for  agricultural  purposes  for 
a  long  term,  and  in  view  ot  their  being  wanted 
hereafter  for  city  purposes.  These  lands  must 
remain  unproductive  under  such  a  restriction  as 
this.  He  would  amend  the  section  as  it  stood, 
by  limiting  its  provisions  to  a  certain  quantity, 
say  twenty.five  acres,  to  meet  these  particular 
cases. 

JUr.  WORSEN  attriputed  the  superior  agn^ 
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cultural  condition  of  Western  New  York  in  a 
pre  at  degree  to  the  fact  that  that  section  was 
free  from  the  curse  of  any  of  the  incidents  of 
feudal  tenure,  and  that  the  western  farmer  was 
lord  of  the  soil  he  cultivated.  As  a  question  of 
political  economy,  it  was  well  worth  considera- 
tion not  only  that  these  terms  should  exist,  but 
that  the  free  alienation  of  property  should  be 
encouraged,  by  prohibitions  of  long  leases.  E- 
ven  in  England,  it  had  been  proposed  to  parlia- 
ment, by  a  commission,  to  prohibit  leases  be- 
yond 21  years.  He  went  on  at  some  length,  to 
urge  also  the  propriety  of  making  these  rent 
charges  redeemable  after  a  certain  period. 

Mr.  LOOMIS  sustained  the  section,  as  in  har- 
mony with  the  true  policy  of  our  government, 
which  was  to  favor  the  free  alienation  of  prop- 
erty, and  to  discourage  the  accumulation  and 
"perpetuation  of  large  estates  in  particular  fam- 
ilies. He  was  in  favor  also  of  a  shorter  term 
than  21  years,  and  of  an  extension  of  the  prin- 
ciple to  city  property  as  well  as  agricultural 
lands.  'i 

Mr.  HARRIS  said  in  reply  to  Mr.  Brown, 
that  this  was  not' the  first  time  that  it  had  been 
his  fortune  to  have  his  motives  impugned  rh  the 
manner  in  which  the  gentleman  vfrom  Orange 
had  seen  fit  to  do  so  to-day.  Demagog ueism 
had  been  imputed  to  him  before — 

Mr.  BROWN  did  not  accuse  the  gentleman 
of  that. 

Mr.  HARRIS  said  he  was  the  author  of  this 
proposition,  and  if  the  gentleman's  remarks  had 
any  point,  they  referred  to  him. 

Mr.  BROWtf  said  if  the  gentleman  would 
take  it  be  it  so.    He  disclaimed  it  however. 

Mr*?, HARRIS  left  the  matter  ttfffrose  who 
heard  the  gentleman,  and 'went  on  to  contend 
for  the  principle  of  the  section,  as  involving  a 
**  great  principle  of  political  economy,  that  was 
c  founded  in  right  itself,  and  worthy  of  a  place  in 
the  constitution.  He  contended  that  there 
Should  be  no  more  restrictions  placed  upon  the 
alienation  of  real  estate  than  upon  personal  es- 
tate. Property  was  improved  by  passing  from 
hand  to  hand.  When  a  man  owned  the  land  he 
cultivated,  he  would  find  it  to  his  interest  to  add 
*  to  its  wealth.  This  inducement  was  not  found 
where  these  long  leases  existed,  and  the  lands 
Were  consequently  indifferently  improved. 

Mr.  KIRKLAND  followed  on  the  same  side 
of  the  question.  He  believed  that  these  tenures 
were  disastrous  to  agriculture  and  the  best  in- 
terests of  the  State.  They  also  tended  to  de- 
grade the  character  of,  the  tenants.  This  was 
an  opinion  which  ne  had  formed  long  before  an- 
ti-rentism   was  thought  of.    JI§   Would  not  for 


any  human  inducement  violate  the  rights  of  «. 
single  individual ;  but  he  believed  that  the  in- 
terests of  tne  state  would  be  advance  i,  and  the 
character  of  humanity  elevated  in  the  instance 
of  hundreds,  without  the  slightest  in]ury  to  any 
one,  by  the  adoption  of  some  principle  which 
should  induce  the  landlords  to  part  with  their 
lands  to  those  who  occupied  and  tilled  them. 
He  proposed  to  amend  by  inserting  "  ten  "  in 
place  of  "  twenty-one,"  and  inserting  a  clause 
providing  for  the  case  of  infant's  estates. 

Mr.  HOFFMAN  oppposed  the  section,  at 
some  length. 

Mr.  BROWN  in  reply  to  Mr.  Harris,  said 
that  in  characterizing  this  proposition  as  hum- 
bug, and  as  unworthy  of  any  man,  he  alluded 
not  to  the  gentleman  from  Albany,  but  to  the 
action  of  this  Convention,  He  went  on  to  say, 
that  there  were  no  people  in  any  portion  of  the 
state  who  felt  more  acutely  the  hardships  of 
these  tenants  upon  the  manors,  than  his  own 
constituents;  and  if  there  was  any  mode,  short 
of  the  abrogation  of  the  great  principles  upon 
which  the  government  was  found-ed,  by  which 
they  might  be  believed,  they  would  be  ready  to 
adopt  it.  But  in  his  opinion  there  was  no  such 
mode. 

Mr.  BASCOM  moved  to  adjourn.  Lost,  28 
to  51. 

Mr.  SWACKHAMER  moved  the  previous 
question,  and  there  was  a  second. 

The  amendment  of  Mr.  Brundage  was  nega- 
tived. 

AY KS— Messrs.  Brundage,  Hoffman,  W*.  H.  Spencer, 
Taggart     NOES— 76 

Mr.  HARRIS  moved  to  strike  out  '*  twenty- 
one"  and  insert  u  twelve."  Agreed  to,  ayes 46, 
nays  35. 

The  section,  as  amended,  was  agreed  to. 
Ayes  46,  nays  33,  as  follows: — 

AYES— Messrs.  Angel,  Archer,  Baker,  Fascom, Bow- 
dish,  Bull,  Burr,  K.  Campbell,  jr.,  Clark,  Clyde/Cone- 
ly,  Cook,  Dana,  Paniorth,  Dodd,  Flanders,  Forsyth, 
Gebhard,  Harris,  Harrison,  Ha.vley,  Hotchkiss,  Hunt, 
Jones,  Jordan,  Kirkland,  Mann,  McNitt,  Morris,  Nel- 
lis,  Patterson,  Hussell,  StJohn,  Salisbury,  SanFdrd, 
shaw,  Stanton,  Swackhamer,  Taggart,  Townsend, 
Warren,  vv  aterbury,  Willard,  Witbeck,  Worden,  W. 
B    Wright— 46. 

NOES— Messrs.  Ayrault,  Brown,  D.  D.  Campbell, 
Dubois,  Greene,  Hoffman,  A.  Huntington,  Kemble, 
Kingsley,  Loomis,  Maxwell,  Miller,  Munro,  Nieholas, 
Nicoll,  U;Conor,  Penniman,  President,  Riker,  Ruggles, 
Simmons,  E.  Spencer,  VV.  H.  Speneer,  Stephens,  Stow, 
Xaft,  Tallroadge,  Tutbitl,  Ward,  White,  Wood,  A. 
Wright,  Young— 33 

Mr.  SWACKHAMER  moved  to  adjourn.— 
Agreed  to,  41  to  38. 

Adj.  to  half-past  8  o'clock  to-morrow  morn- 
ing. 


MONDAY,  OCTOBER  5*. 


Prayer  by  the  Rev.  Mr  Clap*. 
BILL  OF  RIGHTS. 

Mr.  AYRAULT  made  a  report  from  the  spe- 
cial committee  appointed  on  Saturday  on  rights 
and  privileges,  and  moved  its  reference  to  the 
committee  on  revision,  with  instructions  to  in- 
corporate its  sections  into  the  constitution. 

Mr.  MURPHY  moved  to  p.q$tooatj  %ke  CQUsi- 


deration  of  this  report  antif  that  of  the  commit- 
tee of  revision  should  be  taken  up,  at  half- past 
nine  o*clock. 

Messrs.  O'CONOR  and  AYRAULT  concur- 
red,  and  it  was  postponed  accordingly. 
MUNICIPAL  CORPORATIONS. 

Mr.  MURPHY  moved  that  the  committee  on 
revision  be  instructed  to  incorporate  in  the  con* 
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•stitution  the  report  of  the  majority  of  the  com- 
mittee on  municipal  corporations. 

Mr.  STOW  urged  that  the  question  of  the 
elective  franchise  ought  to  have  preference  over 
all  others,  and  he  therefore  moved  to  lay  the 
present  order  of  business  on  the  table. 

The  question  was  then  taken  on  Mr.  Stow's 
motion,  and  it  was  negatived — ayes  42,  nays  54. 

The  first  section  was  then  read,  as  follows  : 

$  1.  Private  property  shall  not  be  taken  for  improve- 
merits  in  cities  and  villages,  unless  the  compensation 
therefor  shall  be  first  determined  before  a. judicial  tri- 
bunal by  a  jury  of  twelve  freeholders  of  the  city  or  vil- 
lage where  the  same  shall  be  situated,  who  shall  be 
chosen  and  qualified  as  jurors  in  civil  cases. 

Mr.  STOW  briefly  discussed  this  subject,  and 
moved  that  it  be  passed  over  for  the  present. 

Mr.  MURPHY  regretted  that  the  gentleman 
had  not  the  magnanimity  to  oppose  this  section 
by  fair  means.  He  went  on  to  speak  in  defence 
of  the  section. 

The  motion  to  pass  over  this  section  was  lost. 

Mr.  SIMMONS  desired  to  see  the  provision 
on  this  subject  uniform  through  the  state. 

Mr.  VAN  SCHOONHOVEN  moved  to  amend 
by  striking  out  "  cities  and  villages"  in  the  2d 
line,  and  "  of  the  cities  or  villages"  in  the  4th 
line. 

Mr.  SIMMONS  :—That  will  make  it  uniform 
throughout  the  state. 

The  amendment  was  agreed  to,  and  the  sec- 
tion was  adopted. 

EXGROSSMENT  OF  THE  CONSTITUTION. 

Mr.  NICOLL  obtained  unanimous  consent  to 
offer  a  resolution  directing  the  appointment  of 
a  select  committee  of  two  to  cause  the  jconstitu- 
tion  to  be  engrossed  on  parchment,  and  to  su- 
perintend its  preparation  for  the  signatures  of 
the  members  of  the  Convention.  Agreed  to. 
REPOSE  OF  THE  DEAD. 

Mr.  SWACKHAMER  desirecTunanimous  con- 
sent to  offer  a  resolutions  to  the  committee  of 
revision  to  incorporate  in  the  constitution  a  pro- 
vision against  the  disinterment  of  the  dead. 

Objections  being  made  it  was  not  received. 
REVISED  CONSTITUTION. 

The  Convention  then  took  up  the  report  of 
the  eommitte  of  revision,  made  by  Mr.  Jordan 
on  Saturday. 

Mr.  O'CONOR  moved  that  the  report  of  Mr. 
Ayrault,  made  this  morning  be  first  considered. 

Mr.  PATTERSON  objected.  This  report 
nad  been  thrown  upon  us  this  morning,  and  we 
had  had  no  opportunity  to  examine  it.  The  re- 
report  of  the  committee  on  revision  had  been 
before  us  several  days. 

Mr.  HOFFMAN  agreed  with  Mr.  P.  The 
only  safety  was  in  adhering  to  what  had  been 
done,  without  taking  up  galvanized  matter  at 
the  close  of  the  session. 

Mr.  O'CONOR  said  the  report  embraced  in  it 
several  propositions  which  had  been  passed  up- 
on by  the  Convention.  As  to  some  new  matter 
which  it  contained,  he  probably  should  agree 
with  the  gentleman  from  Herkimer  in  striking 
it  out.  The  article  brought  in  by  the  committee 
on  revision  contained  only  the  provisions  of  the 
old  Constitution,  together  with  married  women 
matter,  in  regard  to  which  they  were  instructed. 

Mr.  SIMMONS  concurred  in  this  opinion. 

The  PRESIDENT  decided  that  the  subjects 


upon  which  the  Convention  had  heretofore  fi- 
nally acted,  were  now  open  to  amendment,  in 
considering  the  report  of  the  committee  of  revis- 
ion, without  a  reconsideration  of  the  several 
votes.  The  amendments  proposed  by  the  se- 
lect committee  on  rights  and  privileges  were  in 
order,  but  none  other. 

The  preamble  to  the  revised  articles  was  then 
first  considered.     It  was  as  follows  : — 

"Wb  the  People  of  the  State  of  New  York,  grateful 
to  Almighty  God  for  our  Freedom,  in  order  to  secure 
its  blessings,  Do  Establish  this  Constitution  " 

Mr.  SIMMONS  said  the  preamble  was  too 
much  restricted.  We  establish  a  constitution  for 
something  else  than  to  secure  freedom.  Free- 
dom was  only  one  of  the  rights  we  sought  to  se- 
cure. There  were  also  the  rights  of  property, 
of  the  domestic  relations,  and  of  contracts. 

Mr.  TALLMADGE  preferred  the  old  form, 
and  he  moved  to  amend  so  as  to  substitute  the 
preamble  of  the  constitution  of  1821  thus: 

"  We  the  People  of  the  State  of  New  York,  acknow- 
ledging with  gratitude  the  grace  and  beneficence  of  God, 
in  permitting  us  to  make  choice  of  our  form  of  govern- 
ment, do  establish  this  Constitution." 

Mr.  MARVIN  took  the  same  view. 

Mr.  SWACKHAMER  also  preferred  this  pre- 
amble. 

Mr.  HOFFMAN  thought  the  criticism  of  the 
gentleman  from  Essex  was  not  correct.  There 
was  in  this  preamble,  a  religious  recognition  of 
the  blessings  of  freedom  and  an  expression  of 
gratitudes  to  Almighty  Qgd  for  them.  And  to 
secure  them  after  such  expression  of  gratitude, 
it  was  said,  this  constitution  was  adopted.  He 
thought  it  was  correct  and  sufficiently  compre- 
hensive as  it  stood. 

Mr.  CROOKER  though!  the  difference  be- 
tween the  gentlemen  from  Essex  and  Herkimer 
was  not  so  great  as  might  at  first  appear.  If 
the  word  "freedom"  were  changed  to  "free  in- 
stitutions" and  the  word  "its"  to  "these"  the 
objection  would  be  removed. 

After  a  brief  conversation  the  preamble  was 
agreed  to  unanimously — 111  being  present,  the 
amendment  of  Mr.  Tallmadge  having  been 
first  rejected  under  the  operation  of  the  previous 
question.  # 

The  first  section  was  then  read  as  follows  : 

§  1.  No  member  of  this  State  shall  be  disfranchised, 
or  deprived  of  any  rf  the  rights  or  privileges  secured 
to  any  citizen  thereof,  unless  by  the  law  of  the  land, 
or  the  judgment  of  his  peers. 

Mr.  WORDEN  moved  to  strike  out  the  words 
"or  judgment  of  his  peers."  We  were  all 
peers  here. 

Mr.  SIMMONS  was  sorry  to  see  a  disposi- 
tion to  speculate  upon  terms  like  these,  which 
had  stood  so  long,  and  been  settled  by  the  courts 
to  have  a  good  deal  of  meaning,  in  securing  pri- 
vate rights.  He  hoped  no  one  would  attempt  to 
loosen  a  stone  in  the  foundation  of  those  rights. 
It  was  an  old  and  sacred  term  which  had  existed 
in  Magna  Charta. 

Mr.  HOFFMAN  took  the  same  side. 

Mr.  RUSSELL  explained  the  action  of  the 
committee  on  this  subject ;  in  the  absence  of  the 
gentleman  who  had  performed  the  labor  of  revi- 
sing the  article  (Mr.  Jordan)  who  had  exhaus- 
ted himself  by  his  labors  and  was  not  able  to  be 
present. 

Mr.  WORDEN  said  that  it  was  intended  in 
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Magna  Charta  to  secure  to  the  Peers  in  Eng- 
land  a  trial  by  their  own  class,  and  was  of  no 
use  here  where  we  were  all  of  one  order  of 
nobility.    He  withdrew  his  motion  however. 

Mr.  HUNT  renewed  the  motion  to  strike  out. 

Under  the  operation  of  the  previous  question 
it  was  lost,  and  the  section  was  agreed  to. 

Mr.  RICHMOND  offered  a  new  section. 

§  2.  All  political  power  is  inherent  in  the  people. 

A  voice  : — "  that's  involved  in  the  preamble." 

Mr.  TOWNSEND  moved  the  previous  ques- 
tion and  it  was  sustained,  and  the  section  was 
rejected. 

The  2nd  section  was  read,  as  follows  : 

§  2.  The  trial  by  jury  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever. 

Mr.  O'CONOR  thought  the  amendment  agreed 
to  in  committee  had  been  overlooked  ,•  and  that 
to  provide  that  the  trial  by  jury,  as  heretofore 
used,  shall  remain  inviolate  was  insufficient. 
He  desired  to  add  to  this  section  the  2nd  section 
reported  by  the  special  committee  appointed  on 
Saturday  as  follows  : 

And  shall  be  secured  in  like  cases  arising  in  any  new 
court  or  proceeding  hereafter  instituted  or  authorized. 
But  a  jury  trial  may  be  waived  by  the  parties  in  all 
civil  cases,  in  the  manner  to  be  prescribed  by  law. 

Mr.  MARVIN  concurred  in  opinion  with  Mr. 
O'Oonor. 

Mr.  MURPHY,  Mr.  RUSSELL,  Mr.  SIM- 
MONS, Mr.  STOW  and  Mr.  PATTERSON  ex- 
plained,  and  under  the  operation  of  the  previous 
question,  the  first  part  of  the  amendment  (a  di- 
vision having  been  called)  was  negatived,  42  to 
55. 

Mr.  KENNEDY  called  for  the  yeas  and  nays 
and  they  were  ordered  on  the  second  division 
thus  "But  a  jury  trial  maybe  waived  "  &c. 
This  division  was  agreed  to — ayes  85,  noes  24, 
and  the  section  as  amended  was  adopted,  ayes 
107,  noes  2. 

Mr.  STOW  moved  a  reconsideration.     Table. 

Mr.  PATTERSON  desired  to  amend  by  stri- 
king out  the  section  and  inserting  :  "The  right 
of  trial  by  jury  shall  remain  inviolate." 

Mr.  O'CONOR  desired  to  amend  by  striking 
out  the  words  "  in  which  it  has  been  heretofore 
used." 

Objection  was  made,  and  these  motions  were 
not  received. 

The  third  section  was  read  thus  : 

§  3.  The  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  without  discrimination  or  prefer- 
ence, shall  forever  be  allowed  in  this  state,  to  all  man- 
kind. But  the  liberty  of  conscience  hereby  secured, 
shall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with  the 
peace  or  safety  of  this  state. 

Mr.  HARRIS  moved  to  amend  by  adding  after 
the  word  "  mankind"  the  words—"  And  the 
legislature  shall  provide  by  la  w  for  the  effectual 
protection  of  the  rights  of  conscience,  so  that  in 
the  exercise  thereof  no  person  shall  suffer  in 
person  or  estate." 

Mr.  STOW  objected  to  the  amendment.  He 
could  not  consent  to  this  change  from  the  courts 
to  the  legislature.  He  understood  the  object  of 
the  gentleman  from  Albany  was  to  reach  the 
case  of  the  Seventh  Day  Baptists  j  but  that 
would  be  imprudent,  for  they  could  not  reach 
every  isolated  case  of  sects.    Men  might  arise  , 


holding  that  every  day  was  sacred,  and  if  this- 
amendment  were  to  be  adopted  we  should  not 
be  able  to  enforce  the  laws — for  by  no  possibi- 
lity could  they  frame  a  law  that  would  not  con- 
flict with  some  men's  views. 

Mr.  SIMMONS  held  that  every  member  of 
the  community  ought  to  contribute  the  ways 
and  means  for  its  support ;  and  he  had  no  idea 
of  exonerating  Shakers,  Quakers,  or  others, 
from  their  proper  share.  They  were  protected 
by  the  government  as  well  as  others,  and  should 
therefore  not  be  exempted  from  its  burdens.  If 
they  had  conscientious  scruples  about  bearing 
arms  let  them  commute.  We  would  yield  all 
that  it  was  fair  to  yield.  But,  besides  the  argu- 
ment of  the  gentleman  from  Erie,  if  they  were 
to  pass  laws  to  protect  every  man's  conscience, 
they  would  have  to  ascertain  what  conscience 
was.  The  best  way  was  to  make  a  public  lawr 
and  not  a  special  one.  He  was  willing  to  allow 
Quakers  and  others  to  commute  who  had  con- 
scientious scruples,  but  he  would  not  consent  to 
exemptions,  for  that  was  the  creation  of  an  aris- 
tocracy. 

Mr.  PERKINS  said  if  a  sect  were  to  arise 
that  had  conscientious  scruples  about  commu- 
ting, and  they  were  to  be  tolerated  in  that,  they 
would  soon  have  sects  arising  with  conscientious 
scruples  against  paying  the  tax  for  the  support 
of  wars,  and  laws  would  have  to  be  pasted  to 
exempt  them  from  such  laxa'ion.  If  the  Sev- 
enth  Day  Baptists  were  to  have  a  special  provi- 
sion to  meet  their  case,  other  sects  would  re- 
quire the  same  provision  to  meet  their  case,  and 
every  day  in  the  week  would  become  a  sabbath, 
and  the  laws  could  not  be  enforced  until  they 
ascertained  what  church  a  man  belonged  to. 

Mr.  HARRIS  said  it  would  be  labor  in  vain 
to  attempt  to  enlighten  the  gentleman  from  St. 
Lawrence  as  to  the  rights  of  conscience,  for  that 
gentleman's  views  were  of  a  peculiar  character, 
in  which  few  gentlemen  there  would  agree  with, 
him.  The  right  of  conscience  was  sacred  to  the 
Shaker,  the  Quaker,  and  every  body  else.  He 
hoped  the  amendment  would  be  adopted.  It 
was  not  liable  to  the  criticism  that  had  been 
made  upon  it.  He  enumerated  many  hardships 
which  had  been  endured  for  conscience  sake, 
and  asked  lor  the  yeas  and  nays  on  his  amend- 
ment. 

Mr.  ANGEL  thought  they  could  not  do  any- 
thing more  mischievous  than  to  give  power  to 
the  legislature  to  legislate  on  the  subject  of  re- 
ligion. All  should  be  protected  and  contribute 
alike,  and  he  thought  the  article  as  it  stood  • 
would  answer  every  purpose. 

Mr.  VAN  SCHOONHOVEN  thought  there 
was  no  danger  to  be  apprehended  if  they  should 
pass  this  amendment.  The  consciences  of  ail 
should  be  protected  alike.  He  alluded  to  the 
sacrifices  which  Quakers  made,  suffering  their 
property  to  be  taken  to  preserve  their  conscien- 
ces, and  this  afforded  evidence  of  their  sincerity, 
and  entitled  them  to  consideration. 

Mr.  TAGGART  moved  the  previous  ques- 
tion, and  their  was  a  second,  &c,  and  the  amend- 
ment of  Mr.  Habris  was  negatived— ayes  32, 
noes  68. 

Mr.  TAGGART  then  offered  his  amendment 
to  add  after  the  word  "mankind"  the  words— 
"  and  no  man  shall  be  deprived  of  any  rights  ox 
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rendered  incompetent  to  be  a  witness  on  account 
of  his  opinions  or  religious  belief." 

Mr.  T.  spoke  briefly  in  favor  of  his  amend- 
ment. 

Mr.  SIMMONS  did  not  mean  to  impeach  the 
motives  of  the  gentleman  from  Genesee;  but  a 
more  dangerous  idea  could  not  be  spread  through 
the  state,  than  that  a  witness  was  to  be  tolerated 
who  was  a  disbeliever  in  the  existence  of  a  Su- 
preme Being,  and  in  his  moral  government  to 
punish  false  swearing.  Tt  was  unsafe  to  have 
the  rights  of  persons,  their  liberty  and  their 
property,  depend  on  the  testimony  of  an  indi- 
vidual who  avowed  himself  to  have  no  faith  or 
belief  in  a  Supreme  moral  Governor  of  the  Uni- 
verse. All  intelligent  and  civilized  nations  had 
adopted  this  rule,  and  must  toleration  be  carried 
farther  than  it  had  been?  But  he  had  another  ob- 
jection which  had  been  stated  by  the  learned 
professor  Whewell.  It  was  that  if  we  were  to 
have  oaths  abolished,  and  oaths  were  of  two 
Classes,  official  oaths,  such  as  those  taken  by 
publie  officers,  and  oaths  that  are  not  official, 
but  might  be  called  judicial — there  was  as  much 
propriety  in  abolishing  those  which  were  offi- 
cial as  any  other.  He  was  opposed  to  all  this 
kind  of  doctrine.  It  was  a  subject  which  should 
be  left  to  the  legislature,  and  then  if  there  ever 
Should  come  a  time  when  the  intellectual,  moral 
and  spiritual  improvement  of  mankind  shall 
have  arrived  at  that  stage  of  perfection  that  the 
public  sentiment  demands  a  dispensation  from 
oaths,  the  legislature  can  provide  for  it.  But 
now  they  had  better  leave  it  as  it  stands. 

Mr.  LOOMIS  regarded  all  such  practices  as 
had  been  alluded  to,as  hostile  to  that  entire  liber- 
ty of  conscience  and  freedom  to  worship  in  that 
manner  which  every  man's  conscience  might  dic- 
tate. And  it  was  not  the  right  of  individuals 
merely  who  may  be  called  as  witnesses  that  was 
involved — but  the  rights  of  the  parties  contest- 
ing suits  Doubtless  the  gentleman  frem  Essex 
had  seen,  as  he  had,  what  he  believed  to  be  gross 
wrongs  done  in  courts  of  justice  by  the  exclu- 
sion of  men  of  good  character  and  respectable 
standing  in  all  the  walks  of  society,  because 
some  individual  testified  that  he  had  heard  the 
witness  express  certain  opinions  as  to  a  Supreme 
Being.  It  was  analagous  to  a  custom  in  certain 
parts  of  this  country,  where  testimony  was  ex- 
cluded because  the  witness  was  a  man  of  color, 
or  a  slave,  however  true  it  might  be.  A  mur- 
der may  be  committed,  or  other  crime  perpetra- 
ted, but  if  the  witness  were  a  colored  person, 
or  a  slave,  however  pure  his  character,  tha  vil- 
est of  the  vile  might  escape,-  for  such  testimony 
would  be  excluded,  while  the  notoriously  bad 
could  give  evidence  if  he  had  a  paler  complex- 
ion. He  asked  not  for  favor  for  any  peculiar 
opinions,  but  he  asked  for  those  equal  rights 
which  we  all  profess  to  be  willing  to  have  every 
man  enjoy,  leaving  his  religion  as  a  matter  to  be 
settled  with  his  conscience  and  his  God. 

Mr.  SIMMONS:— Why  not  abolish  official 
oaths  then? 

Mr.  LOOMIS  was  prepared  to  say  that  he 
would  abolish  them. 

Mr.  SIMMONS:— I  dare  say  the  people  are 
not  prepared  to  do  so. 

Mr.  LOOMIS  Continued,  He  said  it  was  the 
opinion  of  the  present  chief  justice  of    the 


Queen's  bench,  in  England,  that  official  oaths 
ought  to  be  abolished.  He  hoped  the  amend- 
ment would  be  agreed  to. 

Mr.  TAGGART  amended  his  amendment  by 
substituting  "person"  for  "man." 

Mr,  STOW  did  not  acknowledge  the  capacity 
of  any  earthly  tribunal  to  determine  this  ques- 
tion. He  was  afraid  to  trust  any  thing  human 
with  determining  so  important  a  question  as  one 
affecting  man's  conception  of  the  Deity.  With 
some,  it  might  be  that  his  belief  would  not  be 
satisfactory  unless  he  believed  in  a  Trinity. — 
With  another,  it  would  not  amount  to  a  satis- 
factory acknowledgment,  if  it  was  not  a  belief 
in  Deity  as  a  unit.  With  another  it  must  be 
Hindoo;  and  with  others  Mahomedan.  What 
would  convince  one  man  would  fail  to  be  a  re- 
cognition of  the  Deity  in  the  judgment  of  ano- 
ther.    It  was  therefore  dangerous — 

Mr.  SIMMONS:  Has  any  great  danger  result- 
ed from  it  heretofore? 

Mr.  STOW  had  seen  conflicting  opinions  in 
court  on  this  subject.  In  his  own  neighborhood 
a  circuit  judge  decided  oneway  and  the  supreme 
court  holding  the  circuit,  another  way,  in  re- 
spect to  the  testimony  of  the  same  witness.  It 
was  therefore  unsafe  to  the  rights  of  society  and 
to  liberty  of  conscience  to  leave  this  question  to 
any  earthly  tribunal;  and  though  a  man  who 
may  have  avowed  opinions  that  were  infamous 
and  degrading  to  human  nature,  ought  to  be  ex- 
cluded, yet  as  a  general  rule,  it  was  not  safe  to 
leave  it  to  human  tribunals  to  decide.  He  did 
not  admit  that  this  was  a  good  test  of  the  credi- 
bility of  a  witness.  The  general,  moral  deport- 
ment of  a  man  may  be  better  evidence  of  his 
belief  in  a  Deity  than  any  expression  of  his  re- 
ligious opinions.  The  gentleman  from  Essex 
feared  that  if  this  amendment  were  adopted  we 
should  overthrow  all  oaths.  In  this  he  did  not 
agree.  Who  ever  heard  a  man  about  to  fill  an 
official  station  asked  if  he  believed  in  a  Deity. 

Mr.  SIMMpNS  :  To  make  a  man  swear  by  a 
being  that  he  does  not  believe  in,  is  a  farce. 

Mr.  STOW  said  there  was  no  humr.n  intelli- 
gence competent  to  decide  the  question.  But 
again  it  would  cause  the  same  impression  that  it 
caused  on  the  mind  of  Red  Jacket  when  asked 
by  a  councellor  if  he  believed  in  a  Deity,  "  yes," 
was  the  reply,  "  much  more  than  the  man  that 
asks  that  question."  He  did  not  wish  it  agitated 
in  our  courts  that  there  was  any  question  about 
that  at  all.  He  did  not  wish  it  recognized  that 
there  was  any  doubt  of  the  existence  of  Deity. 
He  would  have  it  rest  on  men's  character  for 
truth  and  on  their  standing  in  society,  as  to  the 
credit  to  be  given  to  them.  But  by  putting  the 
question,  we  imply  a  doubt  of  the  existence  of 
Deity,  and  to  this  he  was  opposed. 

Mr.  TAGGART  replied  to  the  gentleman 
from  Essex,  and  asked  how  much  less  was  a 
man  to  be  believed  that  honestly  avowed  his  dis- 
belief than  a  hypocrite  who  assumed  this  belief 
to  gain  credibility?  He  also  referred  to  the  IT. 
S.  constitution  which  provided  that  there  should 
be  no  test  of  religious  belief.  He  said  the  chief 
judge  on  the  bench  may  have  no  religious  be- 
lief—he may  be  a  perfect  infidel,  and  he  is  not 
disqualified  ;  but  let  him  be  called  as  a  witness 
to  give  testimony  in  a  court,  and  his  unbelief 
would  exclude  him.    He  believed  that  neither 
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religion  nor  the  religious  community  longer  de- 
sired this  test.  He  had  never  know  the  ques- 
tion raised  during  his  practice  but  once,  and  he 
trusted  he  should  never  see  it  raised  again, wheth- 
er the  witness  believed  in  a  Supreme  Being  or 
had  any  belief  on  that  subject.  If  there  was 
anything  in  thus  affecting  his  credibility  let  it  go 
to  the  jury.  Let  it  go  to  his  credit  and  not  to 
his  competency. 

Mr.  MURPHY  moved  to  amend  the  amend- 
ment by  adding  as  follows  : — 

But  evidence  may  be  given  as  to  the  belief  or  disbe- 
lief of  the  witness  in  the  obligation  of  an  oath,  and  of 
the  ground  of  such  belief  or  disbelief,  in  order  to  ena- 
ble the  jury  to  judge  ol  his  credibility. 

Mr.  NICOLL  briefly  called  the  attention  of 
the  Convention  to  the  fact  that  in  England  a  man 
may  be  a  witness  who  has  been  convicted  of 
crime. 

Mr.  JONES  moved  the  previous  question,  and 
under  its  operation. 

Mr.  MURPHY'S  amendment  was  negatived, 
ayes  12,  noes  92. 

Mr.  TAGGART'S  amendment  was  adopted, 
ayes  63,  noes  46, 

The  section  as  amended  was  adopted. 

The  fourth  section  was  read  as  follows  : 

§  4.  And  Whereas,  the  ministers  of  the  gospel  are  by 
their  profession,  dedicated  to  ihe  service  of  God,  and 
the  care  of  soul?,  and  ought  not  to  be  diverted  Irom 
the  great  duties  of  their  functions;  therefore,  no  min- 
ister of  the  gospel,  or  priest  of  any  denomination  what- 
soever, shall  at  any  time  hereafter,  under  any  pretence 
or  description  whatever,  be  eligible  to,  or  capable  of, 
holding  any  civil  or  military  office  or  place  within  this 
state. 

Mr.  RUSSELL  moved  to  strike  out  this  sec- 
tion. He  said  it  was  put  in  by  the  committee 
of  revision  because  it  was  in  the  old  constitu- 
tion. He  also  moved  the  previous  question,  un- 
der the  operation  of  which  the  motion  to  strike 
out  was  carried,  ayes  77,  noes  33. 

AYES— Messrs.  Archer,  Ayrault,  F  F  Backus,  H. 
Backus,  Baker,  Bascom,  Bergen,  Bowdish,  Brayton, 
Brown,  Bruce,  Bull,  Burr,  Cambreleng,Candee,  Clark, 
Conely,  Cook,  Dana,  Flanders,  Forsyth,  Greene,  Har- 
ris, Hart,  Hoffman,  Hotchkiss,  Hunt,  A  Huntington, 
E.  Huntington,  Hyde,  Jones,.  Kern*n,  Kingsley,  Loo- 
mis,  Mann,  McNitt,  Marvin,  Maxwell. Munro,  Murphy, 
Nellis,  Nicholas,  Nicoll,  O'Conor,  Parish,  Patterson, 
Perkins,  Rhoades,  Richmond,  Ruggles,  Russell,  Salis- 
bury, Sanford,  Sears,  Miaver,  Simmons,  Smith,  E. 
Spencer,  Stephens,  Stetson,  Swackhamer,  Taft,  Tag- 
gart,  J.  J.  Taylor,  Townsend,  Tuthill,  Vanschoonho- 
ven,  Waterbury,  White,  Willarn,  Worden,  A.  Wright, 
W.  B.  Wright,  Yawger,  Young,  Youngs— 77. 

NOES— Messrs  Allen,  Angel,  Brundage,  Clyde,  Cor- 
nell, Crooker,  Cuddeback,  Danforth,  Dorlon,  Dubois, 
Graham,  Harrison,  Hutchinson,  Kemble,  Kennedy, 
Kirkland,  McNiel,  Miller,  Morris,  Penniman,  Powers, 
Prescient,  Riker,  St  John,  Shaw,W  H.  Spencer,  Stan- 
ton, Stow,  Tallmadge,  Ward,  Warren,  Wood,  Cham- 
berlain—33. 

Mr.  STOW  moved  a  reconsideration,  and  de- 
sired to  have  it  taken  up  now.  He  wished  to 
say  that  he  would  give  this  privilege  to  the  cler- 
gy if  they  desired  it,  but  in  his  neighborhood 
they  did  not. 

After  a  brief  conversation  he  withdrew  his 
motion. 

Mr.  RICHMOND  offered  a  section  providing 
that  no  law  shall  be  passed  exempting  ministers 
of  the  Gospel  from  taxation.  He  would  give 
them  these  offices  if  the  people  thought  proper 
to  elect  them  (which  he  hoped  they  would  not) 
but  he  saw  no  reason  why  they  should  be  ex- 
empt from  taxation  as  they  now  were. 


After  a  conversation,  and  the  previous  ques- 
tion had  been  moved, 

Mr.  RICHMOND  withdrew  his  motion. 

Mr.  SWACKHAMER  offered  the  following 
as  a  separate  section: — 

Every  qualified  elector,  not  excluded  by  virtue  of 
holding  any  other  office,  shall  be  eligible  to  any  elective 
office  in  this  state. 

Mr.  BAKER  moved  the  previous  question. 

Mr.  KENNEDY  said  this  would  be  reached 
at  the  proper  time,  when  they  took  up  the  arti- 
cle on  the  elective  franchise.  He  therefore 
moved  to  lay  it  on  the  table.     Carried. 

The  5th  section  was  read  and  adopted,  as  fol- 
lows:— 

§  5.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  its  suspension. 

The  6th  section  whs  read  thus: — 
§  6.  So  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  (except  in  cases  of  impeach- 
ment, and  in  ca  es  arising  in  the  militia  when  in  ac- 
tual service,  and  in  the  land  and  naval  forces,  in  time 
of  war,  or  which  this  state  may  keep,  with  the  consent 
of  congress,  in  time  of  peace;  and  in  cases  of  petit 
laroeny  under  the  discretion  of  the  legislature),  unless 
on  presentment  or  indictment  of  a  grand  jury,  and  in 
every  trial  on  impeachment  or  indictment,  the  party 
accused  shall  be  a  lowed  to  appear  and  defend  in  per- 
son, and  wiih  counsel.  No  person  shall  be  subject  to 
be  twice  put  in  jeopardy  for  the  same  offence;  nor  shall 
he  be  compelled  in  a  criminal  case  to  be  a  witness 
against  himself  in  any  case,  nor  be  deprived  of  life> 
lib  rty  or  property,  without  due  process  of  law ;  nor 
shall  private  property  be  taken  for  public  use,  without 
just  compensation. 

Mr.  KIRKLAND  moved  to  add  the  follow- 
ing:— • 

When  private  property  shall  be  taken  for  any  public 
usef  other  than  that  of  the  state,  the  compensation  to 
be  made  therefor,  shall  be  ascertained  by  a  jury,  or  by 
not  less, than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private 
roads  may  be  opened  in  the  manner  to  be  prescribed  by 
law;  but  in  every  case,  the  necessity  of  the  road,  and 
the  amount  of  all  damage  to  be  sustained  by  the  open- 
ing thereof,  shall  be  first  determined  by  a  jury  of  free- 
holders, and  such  amount,  together  with  the  expenses 
of  the  proceeding,  shall  be  paid  by  the  person  to  be 
benefitted. 

Mr.  MURPHY  moved  to  amend  the  amend- 
ment by  striking  out  all  after  the  words  "  by  a 
jury,"  and  adding  instead — 

Of  twelve  freeholders  where  the  same  shall  be  situ- 
ated, who  shall  be  chosen  and  qualified  as  jurors  in 
civil  cases. 

Mr.  HOFFMAN  was  in  favor  of  the  amend- 
ment. He  thought  it  impossible  to  assess  dam- 
ages as  contemplated  by  a  jury.  It  must  be 
done  by  a  view  of  the  land  to  be  taken,  and  not 
on  the  naked  testimony  of  witnesses. 

Messrs.  STETSON,  BROWN,  SIMMONS, 
KIRKLAND,  COOK,  RUSSELL,  MURPHY 
and  LOOMIS  entered  into  a  discussion  on  the 
subject  of  private  roads. 

Mr.  FORSYTH  moved  the  previous  question 
on  the  amendments,  and  it  was  seconded. 

The  amendment  of  Mr.  Murphy  was  nega- 
tived— ayes  20,  noes  84. 

Mr.  Kirkland's  amendment  was  divided. 

The  first  clause  (all  except  that  which  relates 
to  private  roads)  was  adopted — 59  to  34. 

The  remainder  was  also  adopted — 89  to  21. 

Mr.  COOK  moved  to  insert  after  the  word 
"  law"  the  following — "but  in  such  roads,  when 
opened,  the  public  shall  have  the  right  of  way." 
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Mr.  FORSYTH  moved  to  add  as  follows:— 
*f  But  such  compensation  shall  in  no  case  be  re- 
duced  by  any  allowance  for  prospective  benefits." 
Mr.  F.  explained  and  defended  his  amendment 
Mr.  MURPHY  supported  the  amendment  of 
the  gentleman  from  Ulster,  (Mr.  Forsyth). 
He  believed  the  practice  of  assessing  in  any 
form  for  special  benefit  for  any  public  improve- 
ment, was  unsound  in  principle,  because  it  sub- 
stitutes an  arbitrary  instead  of  a  fixed  rule  of 
taxation.  It  submits  to  the  judgment  of  com- 
.missioners  or  assessors  to  say  how  much  a  man 
shall  pay  for  benefit  to  his  property  in  conse- 
quence of  the  improvement ;  and  thus  leaves 
him  at  the  mercy  of  mere  opinion.  It  is  taxa- 
tion ;  and  taxation,  to  be  just,  shoufd  be  equal. 
It  should  bear  equally  upon  the  whole  commu- 
nity interested  in  the  object  of  the  tax.  It  must 
be  established  by  an  uniform  rule.  The  moment 
a  departure  from  the  principle  of  equality  is 
allowed,  and  assessors  are  permitted  to  say  how 
much  or  how  little  the  person  assessed  is  to  pay, 
or  how  much  shall  be  deducted  from  the  com- 
pensation allowed  him  for  land,  his  property  is 
taken  from  him  and  put  at  the  disposal  of  the 
assessors.  It  is  a  tyranny  of  the  most  odious 
character.  He  therefore  looked  to  this  amend- 
ment as  asserting  a  principle  important  in  re- 
gard to  our  system  of  assessments,  on  which  he 
would  now  offer  a  few  remarks.  That  system 
is  founded  on  the  idea  that  there  is  a  special  lo- 
cal benefit  resulting  from  a  public  improvement ; 
and  therefore  that  the  burden  should  be  thrown 
off  of  the  public  upon  the  private  individuals 
benefitted.  The  premises  are  true,  but  the  con- 
clusion is  false.  No  public  improvement  can*  be 
made  without  being  of  special  advantage  to 
some  locality.  The  public  buildings  in  'this  ci. 
ty, — the  capitol  and  state  house,  being  located 
here,  for  the  convenience  of  the  whole  state, 
contribute  much  to  the  benefit  of  Albany.  The 
particular  location  of  those  buildings  at  this 
spot  is  a  benefit  to  the  lots  in  their  vicinity  ;  yet 
no  one  thinks  of  taxing  Albany,  much  less  those 
lots,  for  the  expense  of  erecting  these  buildings. 
And  why?— because  the  object  of  erecting  them 
is  to  accommodate  the  public  ;  and  the  benefit  to 
the  city  and  to  the  vicinity  of  the  buildings  is 
altogether  accidental.  It  is  a  piece  of  good  for- 
tune,  perhaps,  and  may  well  deserve  a  contri- 
bution from  the  parties  benefitted  ;  but  there  is 
no  reason  to  compel  such  a  contribution.  If 
made,  it  should  be  voluntary.  ' 

Much  of  the  difficulty  in  relation  to  this  sub- 
ject arises  from  a  confusion  of  ideas  in  regard 
to  what  are  public  improvements  ;  upon  which 
distinction  is  to  be  observed  in  order  to  act 
safely.  One  kind  of  public  improvements  is, 
where  the  wants  of  the  public  require  them  to 
be  made,  and  where  the  benefit  to  individuals  is 
incidental.  Such  as  the  erection  of  buildings  for 
public  purposes  ;  or  supposing  a  city  to  be  shut 
off  from  all  access  to  a  particular  point,  or  to 
have  no  outlet  into  the  country,  the  opening  of  a 
street  or  road  effecting  these  objects  would  be  a 
public  benefit,  and  the  advantage  to  individuals 
whose  ,  lands  had  a  front  on  the  new  thorough- 
fare would  be  subordinate  and  purely  incidental. 
Another  species  of  public  improvements  so  call- 
ed, is  where  the  principal  object  is  to  accommo- 
date the  interests  of  private  individuals,  and  the 


public  benefit  is  consequential.  Thus  an  indi* 
vidual  owning  a  farm  near  a  city,  and  wishing 
to  bring  his  land  into  market  as  city  lots,  may 
open  streets  which  will  effect  that  object.  The 
public  of  course  will  use  them,  and  thus  derive 
a  benefit  from  them  ;  though  they  were  not 
opened  for  any  other  purpose  than  to  advance 
the  interests  of  the  land-owner,  and  were  not 
required  for  the  public  accommodation. 

This  distinction  presents  itself  when  we  look  at 
the  right  of  property.  When  the  public  author 
ities  undertake  to  make  an  improvement,  which 
either  requires  the  appropriation  of  private 
property  or  taxation  to  pay  for  it,  they  exercise 
the  right  of  eminent  domain.  They  are  taking 
private  property  for  public  use.  So  the  converse 
of  this  proposition  is  true;  that  is,  if  it  be  not 
for  a  public  use  they  have  no  right  to  appropri 
ate  it.  Private  property  is  sacred.  It  is  a  law 
of  society  paramount  to  the  constitution  of  ev- 
ery civilized  country,  that  the  fruits  of  a  man's 
labor  belong  to  him  to  be  disposed  of  as  he 
may  deem  proper  Napoleon  with  all  his  pow- 
er could  not  divest  the  poor  man  of  his  freehold 
which  he  desired  to  have  for  his  own  pleasure 
and  convenience  :  and  that  regard  for  natural 
right  by  that  poweiful  monarch  is  a  monument 
of  the  sacredness  of  private  property.  If  all 
the  members  ©f  this  Convention  should  require 
for  their  interests  or  accommodation  the  house 
and  lot  on  the  opposite  side  of  the  street,  there 
is  no  power  in  this  government  to  give  it  to  them 
without  the  consent  of  the  owner  if  they  would 
pay  him  ten  times  the  value.  But  if  the  public 
require  it  for  its  use,  they  may  take  it  upon  just 
compensation,  but  not  otherwise. 

It  follows  from  this  position  that  the  state  has 
no  right  to  delegate  the  power  of  taking  private 
propei  ty  for  private  purposes  without  the  own- 
er's consent ;  and  that  the  improvements  which 
our  corporations  are  continually  making,  in- 
volving the  taking  of  property  and  taxation, 
for  the  purpose  of  advancing  the  interests  of  a 
few  individuals,  are  not  public  improvements, 
and  should  not  enter  into  the  consideration  of 
this  question.  The  cases  which  we  are  to  re- 
gard are  those  in  which  the  public  are  primarily 
interested.  The  sure  test  of  an  improvement 
being  public  is,  that  it  may  be  paid  for  out  of 
the  public  treasury  ;  that  the  necessity  for  it  is 
such  that  the  whole  public  is  willing  to  bear  the 
expense  of  it.  And  to  determine  this,  the  de- 
cision of  the  community  from  whose  treasury  it 
is  to  be  paid  for,  through  its  organized  agents, 
whether  a  common  council  or  a  board  of  trus- 
tees, is  sufficient. 

Under  the  operation  of  this  test  the  number  of 
opening  of  streets  by  the  corporate  authorities 
would  be  very  much  reduced,  perhaps  there 
would  not  be  one  out  of  twenty  of  those  now 
taking  place  under  the  practice  of  special  as- 
sessments. The  actual  number  of  streets  opened 
would  perhaps  be  as  large  as  it  is  nowj  but  the 
greater  part  of  them  would  be  opened  as  all 
private  roads  should  be,  by  arrangements 
among  the  parties  benefitted.  Private  enter- 
prise will  always  secure  its  objects;  and  will  do 
so  in  a  much  cheaper  and  more  expeditious  way 
than  can  be  done  by  the  public.  It  will  happen 
undoubtedly  occasionally  that  the  consent  of  the 
owner  of  land  cannot  be  obtained.    If  so,  he 
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lias  the  right  to  hold  on  to  his  lot  made  sacred 
to  him  as  his  patrimony,  or  by  associations  and 
ties  of  a  still  more  holy  character.  And  if  so, 
why  should  he  be  disturbed  for  purposes  of 
mere  private  emolument?  But  it  is  not  likely 
that  such  cases  will  often  arise.  Few  men  are 
so  attached  to  land  that  they  will  not  part  with 
it  especially  for  an  extra  compensation  not  so 
great  as  the  additional  expense  beyond  a  just 
compensation  incurred  by  legal  proceedings  by 
the  public  authorities.  In  the  case  of  infants 
power  might  be  granted  to  the  courts  to  give 
their  consent  upon  such  compensation  as  made 
it  to  their  interest  or  advantage. 

He  had  felt  it  his  duty  to  say  this  much  on  the 
subject  in  view,  as  he  had  already  observed,  of 
a  kindred  proposition  of  his  own  in  regard  to 
cities,  upon  which  it  was  now  evident  there 
would  not  be  time  for  the  Convention  to  act, 

Mr.  NICHOLAS  moved  the  previous  ques- 
tion, and  the  amendment  was  negatived — ayes 
37,  noes  82. 

Mr.  LOOMIS  moved  to  insert  after  the  words 
"private  roads"  the  following — "with  right  of 
way  to  the  public  over  the  same" — and  also  to 
strike  out  the  words  at  the  end  "  by  the  person 
to  be  benefitted"  and  insert  "  as  shall  be  pre- 
scribed bylaw." 

The  first  amendment  was  rejected — ayes  16, 
noes  84. 

Mr.  LOOMIS  withdrew  the  remaining  afiiend- 
ment. 

Mr.  MORRIS  moved  to  strike  out  the  words 
"  other  than  that  of  the  whole  state." 

Mr.  CHAMBERLAIN  moved  a  recess.  A- 
greed  to. 

AFTERNOON  SESSION. 

The  amendment  of  Mr.  Morris,  to  strike  out 
the  words  "  other  than  that  of  the  state,"  after 
some  conversation,  was  lost. 

Mr.  STOW  proposed  to  amend  so  that  the 
second  clause  would  read  i(  when  private  pro- 
perty shall  be  taken  for  any  public  use,  the 
compensation  therefor,  if  not  to  be  made  by  the 
state,  shall  be  ascertained  by  a  jury,"  &c. 
Agreed  to. 

Mr.  TAGGART  moved  to  strike  out  "  of 
freeholders,"  after  jurors.  He  wished  no  quali- 
fications of  jurors  in  the  constitution. 

Mr.  JONES  moved  the  previous  question  on 
the  section  and  the  amendment,  and  it  was  sec- 
onded. 

By  unanimous  consent,  Mr.  STOW  offered  an 
amendment  striking  out  the  words  "  unless  on 
presentment  of  the  grand  jury,"  and  altering  the 
phraseology  so  that  it  would  read  :  Si  In  any 
trial,  in  any  court  whatsoever,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person 
and  with  counsel  as  in  civil  actions."  Agreed 
to. 

The  amendment  of  Mr.  Taggart  was  lost. 

The  6th  section,  as  amended,  was  agreed  to, 
86  to  20. 

RIGHTS  OF  MARRIED  WOMEN- 

The  7th  section  was  read  as  follows  . — 
|  7.  All  property  of  the  wife,  owned  by  her  at  the 
time  of  her  marriage,  and  that  acquired  by  her  after- 
Wards,  by  gift,  devise,  or  descent,  or  otherwise  than 
from  her  husband,  shall  be  her  separate  property  — 
Laws  shall  be  passed  providing  for  the  registry  of  the 


wife's  separate  property,  and  more  clearly  defining  her 
rights  thereto,  as  well  as  to  property  held  by  her  with 
her  husband. 

Mr.  O'CONOR  called  up  the   question  on  re- 
considering this  section — and  went  on  to  remark 
upon  the  suddeness  with  which  this  question  was 
brought  up  the  other  day,  and  the  short  time  al- 
lowed for  its  discussion.     He   regarded  this  as 
the  most  important  section  we  had  adopted — as 
one  fraught  with  consequences  more  serious  and 
important  than   any    other — perhaps   than   the 
whole  constitution  together.     If  there   was  any 
thing  that  ought  not  to  be  touched,  if  it  could  be 
avoided,  it  was  the  sacred   ordinance  of    mar- 
eiage,  and  the  relations  that  grew  out  of  it.  The 
diff#ence,  he  said   between  the   laws  of  Great 
Britain  and  those  of  most  other  nations,  consist- 
ed in  this,  that  the   laws  of  that  country,  were 
founded  on  the  gospel  precept,  that  they  twain 
should  be  one  flesh — recognizing  the  husband  as 
the  head  of  the  household,  and  merging  the  ex- 
istence of  the  wife  so  thoroughly,  as  that  in  con- 
templation of  law,    she  could  hardly  be  said  to 
exist.     Regarding  the  condition   of  those  coun- 
tries where  the  wife  had  a  separate  estate  from 
the  husband — where   she  might   be  a  trader  in 
partnership   with   other   persons  in  business — 
where  she  was  in  fact  a  sort  of  partner  with 
her  husband,  having   interest  often  in  collision 
with  his — regarding  all  this  in  contrast  with  the 
condition  of  marriage  where  it  existed  according 
to  the  principles  of  the  gospel,  and   he  was  no 
true  American  who  desired  to  see  our  condition, 
in  this  respect,  changed.     Diverse  interests  must 
necessarily  grow  out  of  such  a  relation,  contro- 
versies would  arise,  and  husband  and  wife  would 
be  armed  against  each  other,  to  the  utter  debase- 
ment of  that  sentiment  which  they  should  enter- 
tain towards  each  other,  and  to  the   subversion 
of  the  felicity  oC  the  married  state.     Mr.    O'- 
Conor  went  at  some   length    into  the   effect  of 
ihe  laws  of  the  land  upon  the  habits  and  morals 
of  society — illustrating   it  by  the  effect   of  the 
English  rule  of  primogeniture  upon  the  sense  of 
right  and  wrong,  as  regarded  the  claims  of  chil- 
dren upon  the  provident  care  of  the  parent — and 
contrasting  it  with  the  pervading   morals  of  our 
people  under  the  opposite  rule,   as  to   the  equal 
claims  of  all  the  children  upon  the  property  of 
the  parent.     He  adverted   also  to   the  probable 
state  of  things  that   would   grow  up   among  us 
were  the  principle  of  a  separate  interest  of  the 
wife  in  the  avails  of  her  own*  property,   under 
the  marriage  settlements   that  were   sometimes 
made,  to  become   the  general  law  of  the  land. 
He  read  from  a  case  in  Johnson,  where  the  trus- 
tees of  a  wife's  property  brought  a  suit  to  make 
her  husband  chargeable  for   having  rode  in  his 
wife's  carriage,  or  having  gone   to  the   theatre, 
&c.  &c,  and  he  quoted  irom  the  opinions  of  the 
learned  judges  in   that  case,  in  support  of  his 
view  of  the  pernicious  tendency  of  such  a  general 
rule  as  was  proposed  to  be  established  here. 

Mr.  MORRIS  said  he  was  not  surprised  that 
this  doctrine  of  the  identity  of  man  and  wife 
was  to  be  sustained  only  by  the  laws  of  Eng- 
land— laws  under  which  men  once  sold  their 
^ives — under  which  a  husband  could  flog  his 
wife  with  a  stick  as  large  as  the  judge's  thumb 
— a  law  which  was  well  said  to  unite  men  and 
women  for  better  or  for  worse — which  literally 
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construed,  pve  tlie  men  all  the  benefit  and  the 
women  all  the  evil— or  rather  which  proceeded 
on  the  assumption  that  the  harmony  of  a  family 
consisted  in  the  man's  pocketting  all  the  cash. — 
Mr.  M.  adverted  to  the  fact  that  by  our  law, 
property  could  be  settled  on  the  wife  and  her 
Children  beyond  the  reach  of  the  husband  and 
his  creditors — and  that  this  precaution  against* 
the  profligacy  of  the  husband  had  not  only  been 
acquiesced  in  by  the  public,  but  that  it  had  been 
found  to  be  a  most  wise  provision.  Thousands 
and  thousands  of  cases  probably  existed  now, 
where  it  had  been  the  means  of  keeping  a  fam 


ily  together  in  comfort,  the  wife  enabled  x%  live 
as  she  Was  reared,  and  the  children  properly 
educated,  and  where,  but  for  such  a  provwtqn, 
she  and  they  would  have  been  beggared.  Why 
could  not  this  provision  which  every  prudent 
man  made  for  his  children,  be  made  general — 
so  that  the  children  of  the  ignorant  or  the  care- 
less may  have  the  benefit  of  it?  Mr.  M.  related 
some  cases  that  had  come  to  his  knowledge  offi- 
cially and  otherwise  during  his  service  as  mayor 
and  recorder  of  New- York — where  females  who 
had  brought  property  to  their  husbands,  had 
been  made  beggars  by  the  profligacy  of  the  men 
whose  duty  it  was  to  have  sustained  and  com- 
forted them-4— of  wives  who  had  worked  night 
and  day  with  the  needle,  and  had  not  only  sup- 
ported husband  and  family,  but  had  laid  up 
something  against  a  wet  day — but  whose  earn- 
ings had  been  seized  and  squandered  by  a  dis- 
solute husband — where  friends  and  relatives, 
under  his  promises  of  reformation  had  come 
forward  and  furnished  a  house  for  the  family  j 
but  when  promises  were  broken,  and  the  house 
stripped  of  every  thing  by  the  creditors  of  the 
debauchee  of  a  husband,  and  his  family  turned 
into  the  street.  This  was  the  sort  of  domestic 
harmony  that  resulted  from  this  delectable  rule 
of  the  unity  of  husband  and  wife  in  matters  of 
property.  He  alluded  also  to  facts  that  were 
known  to  many  connected  with  the  police  of  the 
city,  that  proved  the  existence  of  an  organized 
system  of  fortune  hunting  in  Europe,  under 
which  heiresses  here  were  made  the  victims  of 
a  partition  among  "nice  young  men"  having 
in  view  solely  the  property  to  be  acquired  by 
marriage  under  our  law — and  he  related  a  case, 
as  a  sample  of  this  kind  of  matrimonial  specu- 
lation, which  was  carried  on  under  the  sanction 
of  our  laws,  and,which  he  vouched  for  as  fact, 
and  not  fancy.  There  were  cases  no  doubt  with- 
'in  the  knowledge  of  every  man  who  heard  him 
— cases  which  we  did  not  love  to  talk  of,  and 
the  knowledge  of  which,  therefore,  had  not  be- 
come general,  which,  he  ventured  to  say  had 
determined  every  one  of  us  that  had  property  to 
leave  to  female  children,  to  see  to  it,  that  by 
will,  it  should  be  secured  beyond  contingency, 
from  the  grasp  of  a  dissolute  husband.  This 
was  a  precaution  which  as  none  of  us  would 
omit,  he  urged  we  should  not  hesitate  to  take 
for  the  benefit  of  the  thousands,  for  whom  no 
such  special  provision  had  been  made,  either 
because  there  was  not  property  enough  to  make 
this  machinery  of  trusts  advisable,  or  because 
the  parent  had  been  struck  down  suddenly  by 
death,  and  without  the  opportunity  to  make  a 
Will.  He  insisted  that  such  a  provision  as  this 
engrafted  in  our  constitution,  instead  of  distur. 


1  bing  the  married  relation,  or  introducing  dissat« 
isfaction  and  heart-burning  in  families,  would 
do  more  to  alleviate  human  suffering,  and  bind 
families  together  in  the  bond  of  peace,  than  any 
provision  it  was  in  our  power  to  adopt.  He 
urged  that  the  proud  vote  by  which  it  had  been 
adopted,  would  not  be  reversed. 

Mr.  R.  CAMPBELL  moved  the  previous 
question,  but  there  was  no  second. 

Mr.  MURPHY  urged  that  so  far  as  the  real 
estate  of  the  wife  was  concerned,  this  provision 
would  make  no  essential  change  in  the  law  as  it 
stood.  It  would  only  affect  the  personal  pro- 
perty, and  that,  if  the  wife  had  confidence  in 
her  husband,  would  be  just  as  much  within  the 
reach  of  the  husband,  under  this  provision,  as 
now.  But  his  main  objection  to  it  was  that  we 
should  be  under  the  curse  of  the  married 
relation  as  it  existed  under  the  civil  law.  He 
should  therefore  vote  to  reconsider,  and  reject 
the  section. 

Mr.  BROWN  characterized  the  section  as 
embodying  the  most  radical  and  important  prin- 
ciple that  had  been  introduced  during  the  ses- 
sion— and  he  had  no  hesitation  in  saying  that  if 
it  was  incorporated  in  the  constitution,  the 
whole  instrument  should  be,  and  he  trusted 
would  be,  rejected.  He  argued  that  it  was  not 
to  be  tolerated  that  the  social  relations  of  this 
whole  people  should  be  changed,  and  for  the 
worse — that  the  married  state  should  be  dis- 
turbed, as  it  existed  under  the  benign  principles 
of  the  common  law — in  order  to  reach  the  indi- 
vidual cases  that  had  been  mentioned — such  as 
these  foreign  fortune-hunters,  or  any  of  these 
isolated  cases.  He  urged  also  the  impolicy  of 
thus  tying  up,  not  merely  the  real  but  the  per- 
sonal property  of  the  wife,  with  all  its  accumu- 
lations, during  coverture.  This  might  be  well 
enough  for  a  legislature  to  adopt  as  an  experi- 
ment, but  to  make  it  the  inflexible  constitutional 
law  of  the  land  was  out  of  the  question. 

Mr.  HARRIS  urged  that  the  elevated  condi- 
tion of  the  female  sex  in  England  and  in  the 
United  States  was  not  owing,  as  had  been  con- 
tended, to  the  influence  of  the  common  law,  as 
applicable  to  the  marriage  relation,  but  to  the 
benign  principles  of  Christianity  which  per- 
vaded both  countries,  and  so  eminently  distin- 
guished them  from  other  countries  of  Europe — 
that  woman,  in  fact  had  under  this  holy  influ- 
ence attained  her  proper  rank  in  the  social  scale 
in  despite  of  the  principles  of  the  common  law, 
which  orig-nated  in  a  dark  and  barbarous  age. 
He  urged  further,  that  the  proposition  contem- 
plated only  doing  that  directly,  which  by  our 
laws,  could  now  be  done  indirectly — and  which 
was  always  done  when  there  was  any  consider- 
able amount  of  property  belonging  to  the  wo- 
man before  marriage.  The  proposition  made 
that  a  general  rule,  and  gave  to  the  poor  also, 
where  the  greatest  amount  of  suffering  was,  un- 
der the  present  state  of  things,  the  benefit  of  the 
same  provision.  He  urged  it  also  as  a  father, 
anxious  to  secure  to  his  own  the  benefit  of  the 
little  that  he  might  leave  to  them. 

Mr.  WORDEN,  though  he  voted  for  this  sec- 
tion, was  not  sure  that  it  did  not  go  too  far,  and 
that  a  middle  course  between  the  extremes  of 
opinion  here  might  be  most  safe  and  advisable 
He  read  a  substitute  which  he  should  propose 
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for  the  section,  if  it  were   reconsidered,  as  fol- 
lows:— 

"  Every  married  woman  shall  be  entitled  to  an  equit- 
able support  out  of  the  property,  real  or  personal, 
owned  by  her  at  her  marriage  or  acquired  by  her  at  any 
time  afterwards,  Such  properly  shall  be  hek  in  her 
own  n^ime,  and  provisions  shall  be  made  by  law  for 
carrying  this  section  into  effect  ." 

Mr.  STETSON  denounced  the  section  as  a 
phantasy  and  as  the  offspring  of  delusion — say- 
ing that  it  was  urged  and  was  calculated  only 
to  reach  foreign  adventurers  and  fortune  hunt- 
ers, and  to  protect  the  daughters  of  the  million- 
ares  rather  than  those  of  the  million.  Its  ef- 
fect, he  urged,  would  be  pernicious  in  the  ex- 
treme on  the  social  condition  of  the  state,  being 
at  war  with  the  very  essence  of  the  marriage 
relation  as  it  existed  in  this  Country.  He  con- 
curred in  the  view  taken  by  Mr  O'Conor  of 
this  question — and  in  the  course  of  his  temarks 
read  from  the  constitution  of  Texas  to  show  its 
origin,  and  the  sinister  connection  in  which  it 
stood  in  that  constitution. 

Mr.  SIMMONS  said  the  section  would  not 
beat  a  breath  of  discussion — and  after  a  remark 
on  the  propensity  of  gentlemen  to  make  them- 
selves merry  over  his  "solitary  and  alone"  con- 
dition, whenever  he  undertook  to  talk  about  the 
domestic  relations— went  on  to  quote  from  vari- 
ous authors  in  commendation  of  the  institution 
of  marriage,  as  it  existed  under  the  common 
law;  and  to  say  that  to  distrust  the  relations  as 
proposed  by  this  strumpet  provision,  would  just- 
ly alarm  the  country.  He  quoted  Mr.  Jefferson 
also  in  opposition  to  the  principle  of  the  section, 
and  dwelt  upon  that  great  man's  declaration, 
that  it  was  owing  to  the  separate  interest  of 
wife  and  husband  in  France  that  about  half  the 
annual  increase  of  the  population  of  Paris  was 
illegitimate.  He  trusted,  if  we  did  any  thing, 
we  should  go  no  further  than  adopt  Mr.  Wor- 
cen's  proposition. 

Mr.  MARVIN  moved  the  previous  question, 
and  the  motion  to  reconsider  prevailed,  ayes  59, 
noes  43. 

Mr.  HARRIS  moved  to  amend  by  striking  out 
all  after  the  word  "husband,"  in  the  third  line, 
and  inserting: — 

Shall  not  be  liable  for  the  debts  of  the  husband,  and 
the  legislature  shall  provide  by  law  for  more  effectual- 
ly securing  lo  married  women  the  benefit  of  such  prop- 
erty. 

Mr.  RUSSELL  moved  the  previous  question 
on  the  amendment,and  it  was  seconded. 

The  amendment  of  Mr.  HARRIS  was  nega- 
tived, ayes  48,  noes  61. 

The  whole  section  was  then  rejected,  ayes  50, 
noes  59,  as  follows: — 

AYES— Messrs.  Allen,  F.  F.  Backus,  H.  Backu*,  Bas* 
com,Bowdish,  Burr,Cambreleng,  R.  Campbell, Cand«e> 
Clyde,  Uonely,  Cook,  Dana,  Dodd.  Flanders,  Forsyth, 
Gebhard,  Khrris,  ttotebkiss,  Hutchinson,  Hyde,  Ker- 
nan,  Mann,  McNitt,  Maxwell,  Morris,  Nellis,  Parish, 
Perkins,  tiiker,  St.  John,  Salisbury,  Smith,  Stanton, 
Mephen**.  Swackhamer,  Tallmadge,Tilden,  Townsend, 
"Van  Schoonhoven,  Ward,  Warren,  Waierbury,  White, 
Wiltard,  Wood,  A.Wright,  W .  £.  Wright,  Yawger, 
Young— 50. 

NOKS— Messrs  Angel,  Ayrault,  Bergeh,  Brayton, 
Brown,  Bruce,  Brundage,  Bull,  D.  D  Campbell,  Cor- 
nell, Cuddebick,  Danforth,  Dorlon,  Dubois,  Graham, 
Harrison,  Hart,  Hoffman,  Hunt,  A.  Huntington,  E.  Hun- 
tington,  Jones,  Kemble,  Kennedy,  Kingsley,  Loomis, 
McNeill  Marvin,  Miller,  Muaro,  Murphy,  Nicholas,. 


Nicoll,  O'Conor,  Patterson,  Penniman,  Power** 
Khoades,  Richmond,  Kuggles,  Russell,  Sanford,  ^ha- 
ve, Shaw,  Sim  uons,  E  spencer,  W.  H  Speucer,  Stet- 
son, now,  Strong,  raft,  Tajigart,  J.  J  Taylor,  Tuthill, 
Vache,  Witbeck,  worden,  Youngs— -69 

Mr.  BASCOM  offered  the  following  as  a  new 
section: — 

§  — .  The  contract  of  marriage  shall  not  be  held  to 
ve>t  in  either  of  the  contracting  parties  the  property  of 
the  oih^r,  or  to  create  a  liability  upon  either  to  dis- 
charge the  debts  or  the  obligations  of  the  other,  unless 
by  virtue  of  special  legal  enactment 

Mr.  BASCOM  urged  that  the  country  was 
full  of  wrongs  growing  out  of  the  constructions 
put  upon  the  marriage  contract  by  the  English 
courts.  He  desired,  if  the  husband  was  to  have 
the  swe  control  of  his  wife's  property,  if  he  was 
to  be  master  and  she  the  slave,  that  the  legisla- 
ture should  be  obliged  to  frame  the  law  accor- 
dingly, and  let  the  people  look  at  it  and  pro- 
nounce their   judgment  on  it. 

Mr  MARVIN  moved  the  previous  question 
and  the  section  was  rejected,  ayes  5,  noes  89. 

Mr.  NELLIS  offered  the  following  section  : — 

$  — .  All  property,  real  and  personal,  owned  by  a  Te» 
male  at  the  time  of  her  marriage  or  acquired  by  her 
afterwards,  by  gift  from  any  person  or  persons  other 
than  her  husband,  or  by  devise,  bequest  or  descent, 
shall  be  her  separate  property  and  under  her  control, 
subject  however,  to  such  restrictions,  limitations  and 
regulations  as  may  from  time  to  time  be  prescribed  by 
law. 

Mr.  LOOMIS  offered  the  following  substitute 
for  this  section  : — 

"  Provision  shall  be  made  by  law  for  securing  to 
every  married  woman  an  equitable  support  out  of  the 
real  or  personal  p  operty  owned  by  her  at  her  marri- 
Hge,  or  acquired  by  her  at  any  time  afterwards,  but  the 
power  of  alienation,  by  consent  of  the  wile,  shall  not 
be  destroyed  by  any  such  laws." 

Mr.  BRUNDAGE  opposed  Ihe  original  sec 
tion.  as  one  that  would  produce  incalculable 
mischief,  in  its  disturbing  effects  upon  the  do- 
mestic circle — at  the  same  time  avowing  himself 
in  favor  of  exempting  the  property  of  the  wife, 
from  liability  for  the  debts  of  the  husband.  He 
concurred  with  Mr.  Brown,  that  if  this  sec- 
tion was  incorporated  into  the  constitution,  the 
whole  thing  ought  to  be  rejected- 
Mr.  LOOMIS  urged  that  this  was  a  subject 
that  should  be  approached  with  great  caution, 
and  went  on  to  say  that  some  of  the  propositions 
offered  here,  would  change  the  whole  face  of 
society,  independent  of  their  moral  effect  direct- 
ly on  the  parties — for  it  would  resolt  in  all  real 
property  descending  in  the  female  line,  and  be- 
ing tied  up  in  families,  secure  from  the  reach  of 
creditors,  and  from  alienation. 

After  some  further  debate  in  which  Messrs. 
SWACKHAMER  and  HARRIS  took  part. 

Mr.  SANFORD    moved    to  lay   the  seetion 
and  amendment  on  the  table.     Carried,  52  to 49. 
The  8th  section  was  read  as  follows  ; — 

§  8  Every  citizen  may  freely  speak,  write.and  pub- 
lish  his  sentiments  on  all  subjects,  being  re.* ponsible 
for  the  abuse  of  that  right ;  and  no  law  shall  be  passed 
tt>  restrain  or  abridge  the  liberty  of  speech  or  ol  the 
pre-s.  In  all  criminal  prosecutions  or  indictmen  Is, 
and  in  civil  actions  lor  libels,  the  truth  may  be  given 
in  evidence  to  the  jury;  and  if  it  hall  appear  to  the 
jury  that  the  matter  charged  as  libellous  is  true,  and 
was  pub  ished  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted,  and  the  jury  shall 
have  the  right  to  determine  ihe  law  and  the  fact. 

Mr,  MU) WN  maved  to  strike  out  the  word* 
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*'■  and  in  civil  actions:"  He  would  leave  the  con- 
stitution as  it  always  had  stood. 

Mr.  HOFFMAN  fioped  this  motion  would 
prevail. 

Mr.  SIMMONS  thought  there  would  be  no 
objection  to  this.  The  words  had  evidently  got 
in  by  mistake. 

Mr.  TALLMADGE  explained  that  this  was 
one  of  the  sections  reported  by  the  committee  on 
rights  and  privileges — whose  report  had  been 
most  unceremoniously  taken  out  of  their  hands 
and  turned  over  to  another  committee,  who  had 
reported  it  precisely  in  its  original  shape.  He 
had  objected  strenuously  to  the  insertion  of 
these  words  in  committee,  but  was  overruled 
by  the  majority  of  the  committee.  The  Words 
should  be  struck  out — for  they  were  clearly  out 
of  place  there — and  would  be  found  to  be  most 
mischievous  in  tendency.  He  explained  their 
effect,  at  some  length,  and  commented  with 
much  severity  upon  the  course  which  had  been 
taken  with  the  article  leported  by  the  commit- 
tee of  which  he  was  chairman — particularly  up- 
on its  postponement  to  this  late  day  of  the  ses- 
sion, and  until  matters  of  comparatively  trivial 
importance  had  been  discussed  for  weeks  to- 
gether. 

Mr.  WORDEN  said  if  these  words  should  be 
retained,  it  would  make  the  law  of  libel  still 
more  stringent  than  it  was  at  present. 

Mr.  BERGEN  moved  the  previous  question, 
and  it  was  seconded. 

The  words  were  stricken  out,  and  the  section 
adopted. 

Mr.  WORDEN,  after  a  few  explanatory  re- 
marks, offered  the  following  additional  section  . 

§  — .  No  person  shall  be  prejudiced  in  any  civil  or 
criminal  prosecution  for  libel,  by  reason  of  any  false 
pleading. 

Laid  on  the  table. 

The  9th  section  was  read  as  follows : 

$  9.  The  assent  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature?  shall  be  requisite  to 
every  bill  appropriating  the  public  moneys  or  property 
for  local  or  private  purposes. 

Mr.  CORNELL  moved  to  add  "  or  creating, 


renewing,  altering  or  continuing  any  municipal 
corporation  or  body  politic." 

This  was  debated  by  Messrs.  PATTER- 
SON, CORNELL,  SWACKHAMER,  TALL- 
MADGE,  HOFFMAN  and  SIMMONS,  and 
i  ejected. 

The  section  was  adopted. 

The  10th  section  was  then  read: — 

§  10.  No  lottery  shall  hereafter  be  authorized  in  this 
state,  and  the  legislature  shall  pass  laws  to  prevent 
the  sale  of  all  lottery  tickets  within  this  state. 

Mr.  STOW  moved  to  substitute  for  this  the 
following: — 

§10.  No  law  shall  be  passed  abridging  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition  the 
government,  or  any  department  thereof;  nor  shall  any 
divorce  be  granted,  otherwise  than  by  due  judicial  pro- 
ceedings; nor  shall  any  lottery  hereafter  be  authoriz- 
ed, or  any  sale  of  lottery  tickets  allowed,  within  this 
state. 

The  motion  was  agreed  to. 

Mr.  BROWN  moved  also  to  add  the  9th  sec- 
tion  of  the  report  of  the  select  committee,  in 
relation  to  inspectors,  &c,  as  follows: — 

§  10.  No  law  shall  be  passed  requiring  the  inspec- 
tion, measuring,  guaging,  weighing  or  culling  of  any 
commodity  as  a  condition  of  individual  dealings  there- 
in ;  nor  shall  any  office  be  created  or  continued  for  any 
such  purpose. 

Several  gentlemen  suggested  that  section  8,  of 
article  5,  provided  for  all  this. 

Mr.  BROWN  thought  not,  and  insisted  upon 
his  motion. 

Mr.  STOW  explained  the  section. 

Mr.  F.  F.  BACKUS  moved  to  lay  the  section 
on  the  table.  This  was  not  the  proper  place  to 
offer  it. 

The  motion  was  lost. 

The  section  was  debated  by  Mr.  MORRIS. 

Mr.  O'CONOR  moved  to  strike  out  the  word 
"  requiring"  and  insert  "  for." 

Mr.  BROWN  accepted  the  amendment. 

The  debate  was  continued  by  Messrs  TOWN- 
SEND  and  RUSSELL. 

Mr.  BERGEN  moved  to  adjourn.    Agreed  to. 

Adj.  to  8|  o'clock  to-morrow  morning. 


TUESDAY,  OCTOBER  6. 


[No  clergyman  present.] 

POSTPONEMENT  OF  THE  ADJOURNMENT. 

Mr.  RUSSELL  moved  a  reconsideration  of 
the  resolution  fixing  the  adjournment  of  the 
Convention  at  12  o'clock  to-day.  Agreed  to,  and 
it  was  laid  on  the  table. 

REVISED  CONSTITUTION. 

The  Convention  resumed  the  consideration  of 
the  report  of  the  committee  of  revision. 

The  pending  question  was  the  section  on  the 
subject  of  inspection  of  merchandize,  which 
was  offered  last  night  by  Mr.  Brown. 

Mr.  J.  J.  TAYLOR  moved  to  insert  the 
words — "and  all  existing  laws  for  such  pur- 
pose  are  abolished,"  to  obviate  some  objections 
that  were  urged. 

Mr.  HOFFMAN  thought  the  section  would 
be  surrounded  with  difficulty  if  it  were  adopted. 


The  public  health  might  require  an  inspection 
of  certain  articles  to  prevent  unsound  articles 
being  sold. 

Mr.  MORRIS  had  the  same  views  ;  but  he 
thought  this  matter  should  be  delayed  until  we 
arrived  at  a  similar  provision  in  the  5th  article. 
He  moved  to  lay  the  section  on  the  table.  Car- 
ried. 

Mr.  SWACKHAMER  offered  the  following 
as  an  additional  section  : 

§  12.  Witnesses  in  criminal  cases  shall  not  be  impri- 
soned for  the  want  of  bail  to  secure  their  attendance 
at  the  trial  of  the  cause ;  but  laws  shall  be  passed  to 
secure,  if  necessary,  the  tempoiary  detention  of  wit- 
nesses in  criminal  cases ;  and  for  their  prompt  exami- 
nation, de  bene  esse;  which  examination  shall  be  evi- 
dence in  all  subsequent  proceedings  upon  the  subject 
matters ;  and  shall  have  the  same  effect  as  the  oral 
testimony  of  the  witness  would  have,  were  he  present 
and  examined  in  person. 
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Mr.  KIRKLAND  thought  the  section  liable 
to  very  serious  objection,  and  explained  why 
the  select  committee  had  omitted  to  report  it. 
There  were  two  reasons  for  this  : — 1st.  That 
this  was  purely  a  legislative  matter;  and,  2d. 
That  its  adoption  might  lead  to  serious  inconve- 
niences. Mr.  K.  showed  the  practical  operation 
of  the  section,  and  hoped  it  would  not  be 
adopted. 

Mr.  RICHMOND  enquired  what  the  gentle- 
man from  Kings  meant  by  de  mene  eshy  ? — 
Laughter.] 

Mr.  SWACKHAMER  said  he  translated  it  to 
be  "  constitutionally." 
Mr.  RICHMOND  :  Why  not  say  so  then  ? 
Mr.  TILDEN  was   not  prepared   to  vote  for 
this  section.     He  gave  some  reasons  against  its 
adoption. 

Mr.  MORRIS  advocated  the  section.  It  was 
not  a  new  matter,  but  the  same  principle  was 
now  recognized  in  various  cases  in  the  city  of 
New  York,  where  the  practice  of  the  "  drop 
game,"  &c,  had  before  its  passage  given 
the  rogue  an  opportunity  to  find  bail  in  the  mo- 
ney  stolen,  while  the  injured  person  was  locked 
up  to  secure  his  testimony.  The  law  applied 
to  the  city  had  been  declared  constitutional,  and 
he  believed  its  general  application  would  be  be- 
neficial to  the  country. 

Mr.  NICOLL  said  as  we  had  given  the  state 
a  legislature,  which  would  attend  to  these  mat- 
ters, he  hoped  we  should  be  spared  further  de- 
bate. He  therefore  moved  to  lay  this  matter  on 
the  table. 

Mr.  JONES  called  for  the  yeas  and  nays  and 
there  were  ayes  59,  noes  43,  as  follows: — 

AYES— Messrs  Allen,  Angel,  Archer,  Bascom,  Ber- 
gen, Brayton,  Brown,  Bruce,  Brundage,  Cambreleng, 
D.  D.  Campbell,  R.  Campbell,  jr.  Cook.  Crooker,  Cud- 
deback,  Danforth,  Dodd,  Dorlon,  Dubois,  Gebhard, 
Graham,  Greene,  Hawley,  Hoffman,  A.  Huntington, 
Hutchinson,  Hyde,  Kernble,  Kingsley,  Kirkland,  Loo- 
mis,  Mcvitt,  Maxwell,  Miller,  Munro,  Nellis,  Nicho. 
las,  Nicoll,  O'Conor,  Patterson,  Penniman,  Perkins, 
Porter,  President,  Khoades,  Riker,  Kussell,  St.  John, 
Sanford,  Sears,  Shaw,  Sheldon,  W.  H.  Spencer,  Stow, 
J.  J.  Taylor,  W.  Taylor,  Tildeo,  Tuthill,  W.  B.  Wright 
—59. 

NOES— Messrs.  Ayrault,  F  F  Backus,  Baker,  Bow- 
dish,  Bull,  Burr,  Candee,  Chamberlain,  Clark,  Conely, 
Dana,  Harrison,  Hotchkiss,  /Hunt,  Jones,  Kennedy, 
Kernan,  Mann,  McNiel,  Morris,  Murphy,  Parish,  Rich- 
mond, Salisbury,  Shaver,  shepard,  Smith,  E  Spencer, 
Stephens,  Swackhamer,  Taft,  Tallmadge,  Townsend, 
Vache,  Van  Schoonhoven,  Warren,  White,  Willard, 
Witbeck,  Wood,  Yawger,  Young,  Youngs— 43, 

Mr.  PERKINS  moved  to  insert  as  a  separate 
section  the  seventh  section  of  the  report  of  the 
select  committee  made  yesterday  by  Mr.  Ay- 

KAULT,  as  follows: — 

$  —  Excessive  bail  shall  not  be  required,  nor  exces- 
sive fines  imposed,  nor  shall  cruel  and  unusual  pun- 
ishments be  inflicted. 

Mr.  MURPHY  moved  to  amend  by  adding 
the  words  "  nor  shall  witnesses  be  unreasona- 
bly detained."  On  this  he  called  for  the  yeas 
and  nays  and  they  were  ordered. 

Mr.  TALLMADGE  said  he  wished  to  give 
information  to  the  Convention  of  a  few  cases, 
in  order  that  they  should  vote  understandingly. 
The  "fancy  "  in  depredations,  acted  in  concert, 
aided  and  bailed  each  other,  as  occasion  requir- 
ed, and  thus  encouraged  villany.  A  brother  of 
a  member  of  this  house,  (Mr.  Conely,)  last 
season!  on  his  way  to  New  Orleans,  had  his 


trunk  stolen  at  Baltimore,  where  they  had  laws 
like  our  own.  He  made  complaint,  and  had  the 
thief  arrested,  who  was  immediately  bailed  by 
the  "  fancy."  Mr.  Conely  was  imprisoned  as 
a  witness,  being  a  traveller  and  stranger  in  the 
place.  After  two  weeks  imprisonment  as  a  wit- 
ness, he  gave  a  premium  to  the  jailor,  who  ob- 
tained bail  for  him.  He  then  left  the  state  on  a 
promise  not  to  come  into  it  again.  Mr.  T.  said! 
he  had  ample  proof  now  in  his  possession,  if  the 
house  had  time  to  hear  him  read  it,  showing  an 
organized  conspiracy  of  u  black  legs,"  formed 
to  cheat  and  swindle,  in  various  ways,  the  poor, 
and  especially  the  emigrants  and  Germans  going 
on  west,  by  fraudulent  sales  of  sham  articles, 
and  by  false  tickets  for  their  passage  west  in 
canal  boats,  railroads,  stages  or  steamboats.  In 
all  cases  where  complaint  was  made,  the  swin- 
dler was  bailed  by  his  comrades,  while  the  in- 
jured person  was  imprisoned  as  a  witness  for  a 
future  trial.  The  emigrant  was  thus  taken  from 
his  family  and  all  stopped  in  the  street.  Such 
companies  of  rogues  were  known  to  be  in  full 
operation  in  thi»  city,  in  New  York  and  else- 
where. It  was  now  known  as  the  law,  that,  if 
an  injured  person  complained,  he  would  be  im- 
prisoned as  a  witness,  and  the  rogue  be  discharg- 
ed on  straw  bail.  In  this  city  two  females,  who 
had  complained  of  violence  to  their  persons, 
were  imprisoned  in  the  common  jail  as  witness- 
es ;  the  one  detained  nine  or  ten  months,  the 
other  one  month.  Like  cases  were  numerous  in 
New  York.  The  papers  state  that  a  female  was 
now  there  in  prison  the  third  month,  for  such 
complaint.  These  were  only  a  sample  of  nu- 
merous cases.  He  was  prepared  to  show  proof 
of  repeated  instances  of  the  same  character. 
But  the  Convention  had  not  time  to  hear  this 
business.  We  must  go  the  Legislature  for  re- 
lief, we  were  told — and  motions  to  lay  the  busi- 
ness on  the  table,  and  for  the  "  previous  ques- 
tion," to  stop  debate,  and  shut  out  all  infor- 
tion,  "were  made  and  sustained  by  the  House. 
The  report  of  the  committee  on  this  subject  was 
made  on  the  21st  June  last,  and  since  that  time, 
this  Convention  had  refused  to  act  on  the  bub- 
ject,  for  want  of  time.  It  was  the  case  general 
ly  in  the  Legislature.  That  body,  engrossed  in 
private  applications,  on  local  or  political  objects, 
had  very  little  time  to  give  to  every  public  mea- 
sure. It  showed  the  tone  and  the  feeling  of  the 
day — they  were  too  much  engaged  in  parties  and 
politics.  Mr.  T.  insisted  that  the  Convention 
should  act  deliberately  on  these  and  other  public 
matters  before  the  adjournment,  if  it  were  de-  $ 
tained  till  winter. 

Mr.  JONES  moved  the  previous  question,  on 
the  amendment  and  the  section j  under  the  ope- 
ration of  which  Mr.  Murphy's  amendment  was 
adopted,  ayes  103,  noes  0.  The  section  as 
amended  was  agreed  to. 

Mr.  HOFFMAN  asked  that  this  section  just 
adopted  be  arranged  as  section  5.    Agreed  to. 
LAND  TENURES. 
Mr  HARRIS  moved  four  new  sections  on  land 
tenures,  as  follows. — 

$  1.  All  feudal  tenures,  of  every  description,  with 
all  their  incidents,  are  declared  to  be  abolished;  sav- 
ing, howaver,  all  rents  and  services  certain  which  at 
any  time  heretofore  have  been  lawfully  created  or  re* 
served. 
§  2.  All  lands  within  this  state  are  declared  to  be  al* 
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lodial,  so  that,  subject  only  to  the  liability  to  escheat, 
the  entire  and  absolute  property  is  vested  in  the  own- 
ers according  to  the  nature  of  their  respective  estates 

§  3.  No  lease  or  grant  of  agricultural  land  for  a 
longer  period  than  seven  years,  hereafter  made,  in 
which  shall  be  reserved  any  rent  or  service  of  any 
kind,  fchill  be  valid. 

f  4.  All  fines,  quarter  sales,  or  other  charges  upon 
alienation  reseived,  in  any  grant  of  land  hereafter  to 
be  made,  shall  be  void. 

The  first  section  was  agreed  to. 

The  second  section  next  came  up  in  order. 

Mr.  MORRIS  asked  what  object  was  to  be 
accomplished  by  voting  on  these  sections — the 
two  first  having  heretofore  been  adopted  by  the 
Convention,  and  were  now  parts  of  the  consti- 
tution? 

Mr.  HARRIS  explained.  The  proceedings 
alluded  to  were  had  on  a  resolution  of  instruc- 
tion to  the  committee  of  revision,  and  the  whole 


had  not  been  gone  through  with  when  the  busi-VD3,  noes  4y. 


ness  was  interrupted  by  the  adjournment.  The 
resolution  was  therefore  not  adopted,  and  he 
felt  called  upon  again  to  offer  this  provision, 
which  he  briefly  advocated. 

Mr.  SHEPARD  inquired  if  these  sections 
Would  not  conflict  with  the  section  giving  the 
state  power  to  take  private  property  for  public 
v  uses? 

Mr.  RUGGLES  submitted  that  the  better  form 
would  be  to  adopt  the  1st,  3d  and  4th  sections 
of  the  revised  statutes,  which  he  explained. 

Mr.  NICHOLAS  said  he  did  not  deem  any 
constitutional  expression  on  the  subject  of  feu- 
dal tenures  necessary,  as  they  had  been  so  long 
since  abolished  that  even  the  term  had  become 
obsolete;  but  the  section  being  merely  declara- 
tory would  be  harmless,  and  he  should  now  vote 
for  the  second  section  which  declared  all  lands 
to  be  allodial.  This  was  now  proper,  to  show 
what  was  our  tenure,  as  the  previous  section 
declared  what  it  was  not.  This  declaration 
should  follow  the  other. 

Mr.  PATTERSON  had  hoped  that  something 
like  these  sections  would  be  adopted.  A  great 
question  of  public  policy  was  involved.  An  end 
should  be  put  to  these  vexed  questions,  so  far  as 
they  could  do  it  constitutionally.  He  did  not 
agree  with  gentlemen  who  said  the  state  had  no 
interest  in  this  matter.  The  state  had  at  least 
had  a  large  bill  to  foot.  He  would  not  interfere 
with  contracts  in  existence,  but  he  thought  it 
-was  high  time  the  state  should  step  in  and  pro- 
hibit for  ail  time  to  come,  'he  making  of  long 
leases,  with  such  provisions  as  had  been  men- 
|  tioned  on  this  floor.  Mr.  P.  pointed  out  the  ob- 
jections to  such  contracts,  and  contended  that 
the  true  policy  of  the  state  was  to  prohibit  the 
making  of  such  leases  in  future. 

Mr.  SIMMONS  said  if  they  had  no  authority 
to  kick  Mr.  Van  Rensselaer  off  his  land,  direct- 
ly, they  had  no  right  to  do  it  indirectly  by  legis- 
lating  or  eonstitutionalizing  him  out  of  his  mode 
of  user.  He  examined  the  arguments  of  some 
gentlemen  on  this  sulj? ct,  made  on  preceding 
days.  One  gentleman  had  based  his  opposition 
to  long  leases  on  the  ground  of  political  econo- 
my j  but  Mr,  S.  thought  it  a  kind  of. "  Mormon 
political  economy,"  and  not  the  old  fashioned 
political  economy  of  Adam  Smith  and  others. — 
The  proposition  now  offered,  to  prevent  leases 
of  more  than  seven  years'  duration,  made  no 
prohibition  of  covenants  for  renewals,  and  hence 


amounted  to  nothing.  He  hoped  gentlemen 
would  drop  this  horse  race  for  Governor  mak- 
ing. 

Mr.  BERGEN,  to  prevent  any  more  Gover- 
nor-making, moved  the  previous  question,  un- 
der the  operation  of  which  the  2d  section  was 
adopted. 

The  3rd  section  was  next  read. 

Mr.  PERKINS  explained  why  he  could  not 
vote  for  this  section.  -He  would  provide  that 
these  leaseholds  should  not  be  the  subject  of 
wills,  but  should  descend  subject  to  the  law  of 
descents. 

Mr.  NICOLL  moved  to  strike  out  seven  and 
insert  twelve,  and  moved  the  previous  question. 

There  was  a  second,  &c,  and  the  amendment 
was  adopted,  ayes  71,  noes  31. 

The  section,  as  amended,  was  agreed  to,  ayes 


The  4th  section  was  then  read. 

Mr.  NICOLL  moved  to  strike  out  the  words, 
"  or  other  charge,"  and  insert  "  or"  between 
"  fines"  and  "  quarters." 

Mr.  HARRIS  explained  the  object  of  these 
words,  and  opposed  the  motion.  It  was  the  pol- 
icy of  these  large  estates  to  throw  every  possi- 
ble obstacle  in  the  way  of  alienation.  This 
was  intended  to  prevent  these  obstacles  in  fu- 
ture. He  showed  the  necessity  of  this,  from 
considerations  of  public  policy. 

Mr.  SIMMONS  opposed  the  section,  and  Mr. 
WATERBURY  replied  in  support  of  it. 

Mr.  RUGGLES  had  long  been  of  the  opinion 
that  these  quarter  sales  and  other  restraints  up- 
on alienation,  in  these  long  leases,  were  not  on- 
ly unfavorable  to  the  interests  of  the  tenant,  but 
also  of  the  landlord.  Whether  that  was  so  or 
not,  he  was  of  the  opinion  that  they  should  be 
abolished,  and  he  had  been  surprised  that  some 
law  had  not  long  since  been  passed  doing  them 
away.  But  he  objected  to  this  section  as  extend- 
ing too  far  and  reaching  conditions  in  short  lea- 
ses, for  village  lots,  &c,  necessary  for  the  pro- 
tection of  the  owner  of  the  lana.  He  should  of- 
fer for  the  section  the  following  substitute  : — 

"AH  fines,  quarter  sales,  or  other  like  restraints 
upon  alienation,  reserved  in  any  lease  of  agricultural 
lands  for  life  or  for  a  longer  term  than  five  years  here- 
after to  be  made,  shall  be  void.'' 

Mr.  NICHOLAS  said  this  section  was  unne- 
cessary even  for  the  intended  object.  The  pre- 
vious section  restricted  leases  to  a  period  of 
twelve  years.  Fines  and  quarter  sales  were  so 
much  at  variance  with  the  spirit  of  the  age  that 
they  would  never  in  this  country,  without  this 
restriction,  be  a  condition  of  a  lease  hereafter 
to  be  made,  and  they  certainly  would  never  be 
found  in  a  short  lease.  But  he  thought  this  sec- 
tion admitted  of  a  more  general  construction, 
which  would  improperly  interfere  with  the  com- 
mon business  relations  of  citizens,  affd  permit  a 
tenant  to  subrent  without  the  consent  of  the 
owner.  Suppose  a  farmer  left  his  family,  at  his 
death,  in  possession  of  a  farm  which  they  were 
unable  to  cultivate — that  they  leased  to  a  person 
well  recommended,  expecting  him  to  continue 
their  tenant  for  the  specified  term,  and  confiding 
in  him  to  pay  his  rent  punctually,  and  to  use  the 
farm  without  abusing  it.  They  were  bound  by 
their  contract  to  continue  him  in  the  occupancy 
of  the  farm,  and  should  he  be  required  to  use 
the  premises  according  to  the  contract,  or  would 
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jrou  permit  him  at  once  to  sell  his  bargain  to  a 
third  person  without  the  consent  of  the  owner, 
and  perhaps  to  a  person  who  would  be  unaccep- 
table to  the  owner  ?  This  provision  was  now 
restricted  to  agricultural  land.  It  was  equally 
applicable  to  property  in  cities  and  towns  ;  and 
if  adopted  at  all,  should  be  thus  applied.  When 
extended  to  cities,  he  thought  it  would  not  have 
as  many  advocates.  The  owners  of  rented  pre- 
mises in  cities  very  properly  took  good  care  to 
know  who  were  to  be  their  tenants  when  they 
made  leases  ;  and  they  should  not  be  deprived  of 
the  right  to  do  so.  This,  at  any  rate,  was  mere 
legislation,  and  should  not  appear  in  a  constitu- 
tion, and  he  hoped  the  section  would  be  rejected. 

Mr  MANN  wanted  the  word  "agricultural" 
added  before  "land,"  if  the  section  was  to  be  a- 
dopted. 

Mr.  MORRIS  hoped  this  section  would  not 
be  adopted.  We  had  gone  as  far  as  we  should 
when  we  had  limited  these  leases,  whether  in 
city  or  county,  to  12  years. 

The  debp.te  was  further  continued  by  Messrs. 
WORDEN  and  HARRIS. 

Mr.  BERGEN  moved  the  previous  question, 
and  under  its*  operation  the  amendment  of  Mr. 
NicoLL^as  adopted,  ayes  49,  noes  48. 

Mr.  MiGGLEs'  substitute  was  rejected,  ayes 
34,  noes  61. 

The  section  as  amended  was  lost,  ayes  37, 
noes  66. 

Mr.  RUGGLES  again  offered  the  first  of  the 
sections  of  the  Revised  Statutes,  which  he  read 
before,  and  said  he  should  move  a  reconsid- 
eration of  the  sections  adopted,  that  the  suc- 
ceeding sections  o[  the  Revised  Statutes  might 
be  substituted. 

$  —  The  people  of  this  slate,  in  their  right  of  sov- 
ereignty,  are  deemed  to  possess  the  original  and  ulti- 
mate property  in  and  t-.  all  lands  within  the  jurisdic- 
tion ot  the  state;  and  all  lands,  the  title  to  which  shall 
f*il,  from  a  defect  of  heirs,  shall  revert  or  escheat  to 
tLu  neople. 

Mr.  HARRIS  assented  to  the  adoption  of  this 
first  section.  It  should  precede  those  already 
adopted;  but  he  was  opposed  to  the  reconsidera- 
of  whatever  had  been  adopted.  The  substitute 
was  agreed  to. 

Mr.  RUGGLES  now  moved  the  reconsidera- 
tion of  the  other  sections  as  before  indicated. — 
The  motion  lies  on  the  table. 

Mr.  HARRIS  offered  the  following  additional 
section: 

5—  All  fines,  quarter  sales,  or  other  like  restraints, 
upon  alienation  reserved  in  any  grant  of  land,  hereaf- 
ter to  be  made,  shall  be  void. 

Mr.  NLCOLL  raised  the  question  whether 
this  was/in  order?  This  section  substantially 
had  be^n  rejected. 

The  PRESIDENT  (Mr.  Cambbeling,  pro. 
tem.)  said  though  substantially  the  same,  there 
was  a  difference,  and  therefore  he  did  not  feel  at 
liberty  to  rule  it  out. 

Mr.  VAN  SCHOONHOVEN  defended  the 
section  in  its  present  form,  and  continued  the 
general  debate. 

Mr.  NICOLL  withdrew  his  objection. 

Mr.  BAKER  moved  the  previous  question,  and 
under  its  operation  the  section  was  adopted, 
ayes  62,  noes  39. 

ARTICLE  ONE— EIGHTS,  PRIVILEGES,  &c. 

The  Convention  then  proceeded  to  consider 


the  11th  section  of  the  first  article  of  the  report 
of  the  committee  of  revision,  which  was  agreed 
to  as  follows  : — 

$  11.  No  purchase  or  contract  for  the  sale  oflandsin 
this  stite,  since  the  fourteeth  day  of  October  one  thou- 
sand seven  hundred  and  seventy-five :  or  which  may 
hereafter  be  made,  of,  or  with  <be  Indians,  shall  be 
valid,  unless  mode  under  the  authority,  and  with  the 
consent  of  the  legislature 

The  12th  section  was  read  as  follows  : — 
§  12.  Such  parts  of  the  common  law,  and  or  the  acts 
of  the  legislature  of  the  colony  of  [^ew  York,  as  to- 
gether did  form  the  law  of  the  said  colony,  on  the  nine- 
teenth day  of  April  one  thousand  seven  hundred  and 
seventy-five,  and  the  resolu'ions  of  the  Congress  of 
the  said  colony,  and  of  the  Convention  of  the  slate  of 
New  V  ork,  in  force  on  the  twentieth  day  of  April,  one 
thousand  seven  hundred  and  seventy-seven,  which  have 
not  since  expired,  or  been  repealed  or  altered;  and 
such  acts  of  the  legislature  of  the  state  as  are  now  in 
force;  shallbe  and  continue  the  law  of  t his  state,  sub- 
ject to  such  alterations  as  the  legislature  shall  ma'  e 
concerning  the  same.  But  all  such  parts  of  the  com- 
mon law,  and  such  of  the  said  acts,  or  parts  thereof 
as  are  repugnant  to  this  constitution,  are  hereby  abro- 
gated. 

ODIFICATION  OF  THE  LAWS. 
Mr.  NICOLL  moved  to  add  at  the  end  of  the 
article  the  following  : 

And  the  legislature,  at  its  first  session  after  the 
adoption  of  this  constitution,  shall  appoint  five  com- 
missioners, whose  duty  it  shall  be  to  reduce  into  a 
written  and  systematic  code  the  whole  body  of  the  law 
of  this  state,  or  so  much  and  such  parts  thereof  a»  to 
the  said  commissioners  shall  seem  practicable  and  ex- 
pedient And  the  said  commissione;  s  shall  specif/ 
such  alterations  and  amendments  therein  as  they  shall 
deem  proper,  and  they  shall  at  all  times  make  reports 
of  their  proceedings  to  the  legislature,  whpn  cat  led 
upon  to  do  so;  and  the  legislature  shall  pass  laws  re- 
gulating the  tenure  of  office,  (he  filling  of  vacancies 
therein,  and  the  compensation  of  the  said  commission- 
ers ;  and  shall  also  provide  for  the  publication  of  the 
said  code,  prior  to  its  being  presented  to  the  legisla- 
ture for  adoption. 

Mr.  NICOLL  said   that  at  this  late  hour  he 
would  not  detain  the  Convention  with  any  ex- 
tended remarks  on  the  amendment  which  he  had 
just  offered.     There  had  been  a  time  when  the 
subject  of  codification — one  of  the  greatest  re- 
forms called  lor  by  the  people — ought  to   have 
been  discussed.     He  alluded  to  the  period  when 
the  Convention  were  considering  the  subject  of 
the  judiciary.    The  friends  of  a  written  system 
of  law   had  then  endeavored   to  be  heard,  but 
gentlemen  would   remember  that  after  the  pro- 
position to  provide  for  a  commissioner  had  been 
introdujjjgd,   and   when  scarcely  anything  had 
been  said  in  its  favor,  an  honorable  gentleman 
had  demanded   the  previous  question.     In  the 
evident  impatience  which  then  existed  in  the 
house,  it  would  have  clearly  been  imprudent  to 
have  pressed  the  measure  at  that  time.    Mr.  N. 
said  he  hardly  dared   hope   even  now  that  it 
would  command  a  sufficient  attention  on   the 
part  of  the  Convention.     Still,  as  this  was  evi- 
dently the  last  chance  that  would  present  itself, 
he  was  determined  to  bring  the  house  to  a  vote 
upon  it.    The  subject  had  early  engaged  their 
attention  ;  it  had  been  referred  to  a  select  com- 
mittee, and   their  report  had   several  months 
since  been  laid  upon  our  tables.    The  proposi- 
tion now  submitted  was  in  substance  similar  to 
the  article  reported  by  the  committee.     Gentle- 
men would  perceive  that  this  measure  was  nor 
obnoxious  to  the  charge   that  it  was  a  subject 
simply  of  legislation.    All  that  was  sought  was 
52 


818 


to  declare  in  the  constitution  that  an  attempt 
should  be  made  to  reduce  into  a  written  system 
the  body  of  your  laws.  How  that  was  to  be 
done,  or  in  what  manner,  and  to  what  extent, 
was  left  wholly  in  the  discretion  of  those  who 
were  to  come  after  us.  The  Convention  would 
hazard  nothing  in  going  thus  far.  It  was  sim- 
ply declarirg  that  something  ought  to  be  done, 
and  should  be  done,  towards  ameliorating  a 
great  and  admitted  evil.  He  earnestly  hoped 
that  in  this  charter  of  reform  which  we  were 
adopting,  we  should  make  such  a  provision. — 
He  would  detain  the  Convention  no  longer — ex- 
cept to  ask  the  ayes  and  noes  on  the  amend- 
ment. 

Mr.  RICHMOND  moved  to  strike  out  five 
and  insert  three  as  the  number  of  commission- 
ers. 

Nr.  JONES  moved  the  previous  question  and 
under  its  operation  Mr.  Richmond's  amendment 
was  adopted — 51  to  42. 

Mr.  Nicoll's  amendment,  as  amended,  was 
adopted — ayes  65,  noes  37. 

Mr.  NICHOLAS  and  Mr.  BASCOM  gave 
notice  of  a  reconsideration. 

Mr.  BAKER  called  for  a  division  of  the  ques- 
tion, so  as  to  take  the  vote  first  on  the  old  mat- 
ter, and  then  on  the  new  of  the  section  as  it  now 
stands. 

The  motion  for  a  division  was  now  decided  to 
be  out  of  order,  as  the  Convention  was  acting 
under  the  operation  of  the  previous  question. 

Mr.  RUGGLES  said  if  any  matter  should 
have  a  separate  submission  to  the  people,  it 
should  be  that  relating  to  the  codification  of  the 
laws,  which  had  no  necessary  connection  with 
the  first  part  of  the  section . 

The  section,  as  amended,  was  carried — ayes 
60,  noes  45. 

Mr.  VAN  SCHOONHOVEN  moved  a  re- 
consideration, and  it  was  laid  on  the  table. 
The  thirteenth  section  was  read  as  follows: — 
§  13.  All  grants  of  land  within  this  State,  made  by  the 
King  oi  Gre.it  Britain,  or  persons  acting  under  his  au- 
thority, after  the  fourteenth  day  of  October,  one  thou- 
sand seven  hundred  and  seventy-five,  shall  be  null  and 
void;  but  nothing  contained  in  this  Constitution  shall 
effect  any  grants  of  land  within  this  state,  made  by  the 
authority  of  the  said  king  or  his  predecessors,  or  shall 
amend  any  charters  to  bodies  politic  and  corporate, 
by  him  or  them  made,  before  that  day;  or  shall  affect 
any  such  grants  or  charters  since  made  by  this  State, 
or  by  persons  acting  under  its  authority,  or  shall  im- 
pair the  obligation  of  any  debts  oontracted  by  the 
State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  ol  ac- 
tion, or  other  proceedings  in  courts  of  justice. 

Mr  MURPHY  moved  to  add  at  the  end  of  the  j 
section  as  follows: — 

"Rut  such  charters  to  bodies  politic  or  corporate, 
made  by  the  King  of  England,  shall  have  no  other  or 
greater  effect  by  virtue  of  this  section,  than  similar 
charters  granted  by  law  in  thisSta  e.,; 

Mr.  ALLEN  opposed  the  amendment.  He 
feared  it  would  have  some  effect  on  bodies  in 
New  York.  In  the  first  place  the  city  of  New 
York  had  certain  privileges  that  might  be  abro- 
gated by  the  passage  of  this  amendment.  Then 
again  there  were  Columbia  College  and  the  New 
York  Hospital,  that  were  in  the  possession  of 
privileges  derived  from  such  charters.  He 
thought  it  would  be  highly  improper  to  pass  the 
amendment. 

tht  debate  wms  continued  by  Messrs.  SIM- 


MONS, O'CONOR,  STETSON,  WORDEN  and 
RUSSELL. 

Mr.  WORDEN  moved  the  previous  question, 
but  withdrew  it  at  the  solicitation  of  Mr.  Mur- 
phy. 

Mr.  RUSSELL  however  claimed  the  floor 
not  having  spoken,  and  moved  the  previous 
question. 

Mr-  MURPHY  called  for  the  yeas  and  nays 
on  seconding,  and  there  were  yeas  49,  nays  40. 

Mr.  Murphy's  amendment  was  rejected,  ayes 
30,  noes  68. 

Mr.  MURPHY  called  for  the  yeas  and  nays 
on  the  section,  and  there  were  ayes  69,  nays  23; 
so  the  section  was  agreed  to. 

The  Convention  then  took  a  recess. 

AFTERNOON  SESSION. 

Mr.  CONELY  had  leave  to  record  his  vote 
against  the  last  section  adopted. 

Mr.  ST.  JOHN  offered  the  following  addi- 
tional section  to  the  first  article  : 

§  — .  The  rents  and  profits  of  all  real  estate  owned 
by  the  wife  at  the  time  of  her  marriage,  and  the  rents 
and  profits  of  all  real  estate  acquired  by  her  after- 
wards, by  gift,  devise,  descent  or  otherwise  than  from 
her  husband,  shall  be  her  septate  property;  and  such 
property  shall  in  no  case  be  taken,  without  the  consent 
of  the  wife,  to  pay  the  debts  of  the  hufcband.  A 

Mr.  NICHOLAS  moved  to  lay  it  on  the  table. 
AfTreed  to   53  to  39 

Mr.  TOWNSEND  offered  the  following  sec- 
tion  : — 

$  — .  The  home  of  every  family  shall  be  held  sacred 
from  civil  process— to  an  amount  not  exceeding  #600 — 
for  debts  created  aftei  the  adoption  of  this  constitu- 
tion ;  and  the  legislature  shall  provide  for  an  appraise- 
ment by  a  jury  of  the  value  of  any  real  or  personal  es- 
tate so  held. 

Mr.  TOWNSEND  briefly  urged  the  proposi- 
tion upen  the  attention  of  those  who  were  in 
favor  of  securing  to  married  women  protection 
in  point  of  property,  as  a  proposition  which 
would  perhaps  supply  the  place  of  the  provision 
they  desired,  but  could  not  obtain.  He  conclu- 
ded by  moving  the  previous  question. 

The  call  was  sustained,  and  the  proposition 
negatived,  ayes  11,  noes  76. 

Mr.  SIMMIONS  moved  a  reconsideration  of 
Mr.  Taggart's  proposition  in  regard  to  the 
competency  of  witnesses  on  account  of  their  re- 
ligious belief. 

Mr.  BRUCE  advocated  the  motion.  He  re- 
marked, that  in  the  preamble  to  this  constitu- 
tion, we  proposed  to  recognize  the  existence  of 
a  Supreme  Being — and  the  only  standard  of 
truth,  was  derived  from  the  revealed  will  of  that 
being.  There  seemed  to  be  so  manifest  a  pro- 
priety in  requiring,  on  the  part  of  witnesses, 
who  were  to  give  evidence  between  man  and 
man  which  might  determine  questions  of  life, 
liberty  and  property,  at  least  a  belief  in  their 
accountability  to  the  Deity.  He  believed  this 
amendment  was  adopted  hastily,  and  would,  up- 
on reflection,  be  struck  out. 

Mr.  WORDEN  said  the  amendment  was  one 
totally  repugnant  to  his  feelings,  to  every  sense 
of  propriety  in  the  administration  of  the  law — 
and  one  which  he  was  fearful  would  be  regarded 
as  derogatory  to  the  character  of  the  state.  But 
he  did  not  intend  to  go  into  a  discussion  of  the 
question;  and  believing  gentlemen  were  ready 
to  vote,  he  moved  the  previous  question. 
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There  was  a  second,  &c,  and  the  motion  to 
reconsider  was  put  and  lost — ayes  47.  noes  64, 
rs  follows: — 

AYES— Messrs  Allen, Archer, Ayrault,  F,  F.  Backus, 
H.  Backus,  Baker,  Bascom,  Bergen,  Brayton,  Bruce, 
Bull.  Burr,  D  U  Campbell,  Candee,  Cook,  Dana,  Dodd, 
Dorlon,Gr  tham,  Harris,  Harrison,  Haw  ley,  Hotchkiss, 
E  Huntington,  Ki'kland,  lVic\eil,  McNitt,  Marvin, 
Maxwell,  Miller  Murph, ,  Nicholas,  Parish,  Patterson, 
Powers.  Rhoades,  Riker,  Shaver,  Simmons,  Strong, 
Tailmadge,  J.  J  Taylor,  W.  Taylor,  Tuthiil,  Water- 
bury,  Worden,  Yonng— -47. 

NAYS— Messrs.  Bowdish,  Brown,  Brundage,  Cam- 
breleng,  Chamberlain,  Chatfield,  Clark,  Conely,  Cor- 
nell, Crooker,  Cuddeback,  Damorth,  Dubois,  Flanders, 
Gebhard,  Hart,  Huffman,  Hunt,  A.  Huntington,  Hutch- 
inson, Hyde,  Jones,  Kennedy,  Kernan,  Kingsley,  Loo- 
mis,  Maun,  Morrts,  Munro,  Nellis,  Nicoll,  O'Conor, 
Penniman,  Perkius,  Porte,  Presiuent,  Richmond,  Bug- 
gies, Russell,  H  John,  Sears,  Sheldon,  Shepard, Smith, 
E.  Spencer,  W.  H  Spencer,  Stanton,  stetson,  Stow, 
Swackhamer,  Taft,  Taggart,  Townsend,  Vache,  Van- 
Schoonhoven,  Ward,  Warren,  White,  W'illard,  Witbeck, 
Wood,  A  Wr»gh',  Yawger,  Youngs— 64. 

Mr.  WORDEN  moved  that  the  1st  article  be 
adopted  and  ordered  to  be  engrossed.  Agreed 
to— 68  to  38, 

ARTICLE  U-ELECTIVE  FRANCHISE. 

Mr.  O'CONOR  proposed  the  following  as  the 
1st  section  of  the  2d  article: — 

$  l.  Erery  male  citizen  of  the  age  of  twenty-one 
years,  who  shall  have  been  an  inhabitant  ot  this  state 
for  one  year  next  preceding  any  election,  and  for  the 
last  three  months  a  resident  of  the  county  where  he 
might  offer  his  vote,  shall  be  entitled  to  vote  in  the 
town  or  ward  wnere  he  actually  resides,  and  not  else- 
where, for  all  officers  that  now  are,  or  hereafter  may 
be,  elective  by  the  people.  But  no  man  of  color,  un- 
less he  shall  have  been  for  three  years  a  resident  of 
this  state,  and  for  one  year  next  preceding  any  elec- 
tion, shall  be  seized  and  possessed  of  a  freehold  estate 
of  the  value  of  two  hundred  and  fifty  dollars,  over  and 
above  ail  debts  and  incumbrances  charged  thereon, 
and  shall  have  been  actually  rated  and  paid  a  tax 
thereon,  shall  be  entitled  to  vote  at  such  election. 
And  no  person  of  color  shall  be  subject  to  direct  taxa- 
tion, unless  he  shall  be  seized  and  possessed  of  such 
real  estate  as  aforesaid. 

Mr.  STOW  moved  the  following  as  a  substi- 
tute:— 

$  l.  Every  male  citizen  of  the  age  of  21  years,  who 
shall  have  been  a  citizen  for  ten  days,  and  an  inhabi- 
tant of  this  state  for  one  year  next  preceding  any  elec- 
tion, and  for  the  last  five  months  a  resident  .of  the 
county  where  he  may  offer  his  vote,  shall  be  entitled 
to  vote  at  such  election  in  the  election  district  of  which 
he  shall  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are,  or  hereafter  may  be  elec- 
tive by  the  people;  but  «uch  citizen  shall  have  been  for 
thirty  days  next  preceding  the  election,  a  resident  of 
the  district  from  which  the  officer  is  to  be  chosen  for 
whom  he  offers  his  vote.  But  no  man  of  color,  &c, 
(as  above.) 

Mr.  STOW  said  this  substitute  had  been 
drawn  with  great  care.  It  had  been  examined 
by  gentlemen  who  held  a  contrariety  of  opinion 
on  the  subject,  and  he  believed  it  met  with  their 
entire  concurrence.  It  required  one  year's  resi- 
dence in  the  state,  ten  days  citizenship,  five 
months  in  the  county,  and  actual  residence  in 
the  district.  This  applied  to  all  electors.  It 
went  further  and  provided  that  a  voter  must  have 
been  a  resident  for  a  certain  period  in  the  dis- 
trict from  which  the  officer  is  to  be  chosen  for 
whom  he  offerj  his  vote.  There  was  the  great- 
er necessity  for  this,  as  we  now  had  assembly 
districts.  Heretofore,  the  smallest  districts  were 
counties. 

Mr.  KIRKLAND  pointed  out  the  difference 
between  this  and  the  original  section  of  the 


standing  committee.  Among  other  things,  the 
substitute  required  thirty  days  residence  to  vote 
for  members  of  the  assembly,  but  a  person  could 
vote  for  county  officers  five  months  after  in  the 
county. 

Mr  STOW  changed  the  five  months  to  four 
months. 

Mr.  JONES  moved  to  strike  out  the  ten  days' 
citizenship. 

Mr.  STOW  moved  the  previous  question,  and 
it  was  seconded. 

The  amendment  of  Mr.  Jones  was  lost,  51  to 
59,  as  follows  : 

AYES— Messrs,  Allen,  Bergen,  Brown,  Brundage, 
Cambreleng,  Clyde,  Cornell,  Cuddeback,  Danforth, 
Flanders,  Hotchkiss,  Hunt,  A.  Huntington,  Hutchin- 
son, Hyde,  Jones,  Kennedy,  Kernan,  Kingsley,  Mnnn, 
McNeil,  Maxwell,  Morris,  Munro,  Murphy,  Nellis, 
Nicoll,  O7 Conor,  Powers,  Riker,  Russell,  St  John, 
Sanford,  Sears  Shaw,  Sheldon,  Shepard,  Stetson, 
Swackhamer,  Taft,  J.  J.  Taylor,  W.  Taylor,  Town- 
send,  Tuthiil,  Vache,  Ward,  White,  Witbeck,  Wood, 
Youngs— 51. 

NOES— Messrs. Angel, Archer, Ayrault, F.  F J  ackus,H. 
Backus,  Baker,  Bascom,  Bray  ton,  Bruce,  Bull,  Burr, 
D.  D.  Campbell,  Candee,  Chamberlain,  Conely,  Cook, 
Crooker,  Dana,  Dodd,  Dorlon,  Dubois,  Forsyth,  Geb- 
hard, Graham,  Greene,  Harris,  Harrison,  rlawlcy, 
Hoffman,  E.  Huntington,  Kirkland,  Loomis,  McNitt, 
Marvin,  Miller,  Pari  h,  Patterson,  Fenniman,  Perkins, 
Porter,  Rhoades,  Richmond,  Salisbury,  Shaver,  Sim- 
mons, Smith,  E.  Spencer,  W.  H.  Spencer,  Stanton, 
Stow,  Strong,  Taggart,  Tailmadge,  Warren,  Waterbu- 
ry,  Willard,  Worden,  A.  Wright,  Yawger,  Young— 69. 

Mr.  RUSSELL  moved  to  reduce  the  30  days* 
residence  in  the  district  to  ten  days. 

Mr.  HOFFMAN  hoped  not.  The  six  months 
residence  in  the  county,  provided  in  the  old  con- 
stitution, was  intended  as  a  saleguard  against 
colonization.  Counties  were  heretofore  the 
smallest  election  districts  we  had.  We  had  now 
provided  for  smaller  districts  than  counties. 
The  provision  was  therefore  necessary.  He 
alluded  also  to  the  fact  that  under  the  law  of 
Congress  we  were  compelled  to  divide  counties 
to  form  single  Congress  districts,  and  said  that 
could  he  have  induced  a  majority  of  the  legis- 
lature to  have  gone  with  him,  he  would  have 
resisted  the  mandate  of  Congress  to  open  the 
door  to  colonization  in  the  great  city  But  he 
was  obliged  to  yield  ;  and  single  Congress  dis- 
tricts were  found  in  New  York,  without  any 
thing  requiring  a  man  to  reside  in  the  Congress 
district  in  order  to  vote.  It  would  be  so  in  re- 
gard to  your  assembly  districts.  And  though 
it  might  be  inconvenient  to  be  obliged  to  reside 
30  days  in  a  district,  this  was  as  nothing  in  view 
of  this  vile  practice  of  colonization — which  must 
be  stopped  if  not  by  this  provision,  then  by  the 
terms  of  criminal  justice. 

Mr.  O'CONOR  stated  that  there  was  a  large 
portion  of  the  moving  population  of  New  York, 
who  changed  their  residence  on  the  1st  Novem- 
ber— and  that  this  provision  would  disfranchise 
many  hundreds  of  them.  He  moved  to  strike 
out  30  and  insert  10. 

Mr.  MURPHY  remarked  that  if  they  moved 
on  the  1st  November,  this  ten  days  would  not 
help  the  matter. 

The  motion  to  strike  out  30,  &c.  was  lost, 
ayes  27,  noes  80,  as  follows: 

AY^S— Messrs.  Allen,  Bergen,  Bowdish,  Brundag«, 
R.  Campbell,  jr.,  Cornell,  Cuddeback,  Danforth,  Flan- 
ders,  Hutchinson,  Jones,  Kernan,  jviann,  McNeil,  Mor- 
ns, Munro,  Nicoll,  O' Conor    Ruesell,  Sanford,  Shep- 
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ard,  Swackharner,  Taft,  Vache,  White,  Wood,  Youngs 

NOES— Messrs.  Angel,  Archer,  Ayrault,  F.  F  Back- 
us, H.  Backus,  hakei,  »  ascom,  Bray  ton,  Bruce,  lull, 
Burr,  Cambreleng,  D.  D  Campbell,  Candee,  Chamber- 
lain, Clyde,  Conely,  Cook,  Crooker.  Dana,  Dodd,  Dor- 
Ion,  Dubois,  Forsyth,  Gebturd,  Graham,  Greene,  Har- 
ris, Harrison,  Hawley,  Hoffman,  Hotchkiss,  Hunt,  A. 
Huntington,  E.  Huntington,  Hyde,  King-ley,  Kirkland, 
Loomis,  vjcNitt,  Marvin,  Maxwell,  Miller,  Neliis,  Par- 
ish, Patterson,  Pennin.an,  Porter,  Powers,  Rhoades, 
Richmond,  Rik«-r,  St  John,  Salisbury,  Sears,  Shaver, 
Shaw,  Simmons,  E.  Spencer,  W.  H.  J^pencer,  Stanton, 
S  etson,  Stow,  Strong,  Taggart,  Tallmadge,  J  J.  Tay- 
1  r,  W.  Taylor,  Townsend,  Tuthill,  Vanschoonhoven, 
Warren,  Water  bury,  Willard  Witbeck,  Worden,  A. 
Wgight,  Yawger,  Young — rfO 

Mr. DANA  moved  to  strike  out f 'four  months" 
and  insert  " three  months."    Lost. 

The  amendment  of  Mr.  STOW  was  agreed  to, 
ayes  79,  noes  20. 

Mr.  FLANDERS  moved  to  strike  out  all  that 
relates  to  qualifications  of  colored  persons. — 
Mr.  F.  said  his  object  was  to  place  all  citizens 
on  an  equality  without  distinction  of  color.  His 
proposition  presentedthat  naked  question.  He 
had  intended  to  have  s'aid  something  on  this  sub- 
ject, but  understanding  that  it  had  been  fully 
discussed  in  his  absence,  he  did  not  feel  justi- 
fied in  occupying  the  valuable  time  of  the  body. 

Mr.  BRUCE  hoped  the  motion  would  prevail, 
though  he  was  pretty  sure  it  would  not.  [Cries 
of  question.]  He  wanted  to  know  if  there  was 
a  member  who  would  give  a  single  reason  why 
it  should  not  prevail  [Mr.  Russell:  we  don't 
want  any  reason."]  All  offices  from  the  Gov- 
ernor downwards,  were  open  to  the  colored  citi- 
zens— and  why,  if  eligible  to  office,  should  they 
not  have  the  right  to  elect  officers?  The  only 
effort  at  argument  that  he  had  heard  was  made 
by  the  gentleman  from  New  York  (Mr.  Hunt), 
who  urged  that  the  blacks  were  inferior  to  the 
whites  because  they  had  curly  hair.  That  ar- 
gument would  seem  to  require  that  to  qualify  a 
man  to  be  a  voter,  his  hair  must  stick  out  in  all 
-directions  like  quills  upon  the  fretful  porcupine. 
He  supposed  the  true  test  of  qualification  lay 
deeper  than  the  skin  or  the  hair — that  it  was 
enough  if  a  man  had  intelligence,  virtue  and  in- 
tegrity, to  give  a  discriminating  vote,  He  in- 
sisted that  as  yet,  nothing  worthy  of  the  name 
of  an  argument  had  been  adduced  against  this 
provision. 

Mr.  CANDEE  moved  tfoe  previous  question, 
and  there  was  a  second,  and 

Mr,  Flanders'  motion  was  lost,  ayes  28,  noes 
75,  as  follows : 

AYES— Messrs.  Archer,  Ayrault,  Brayton,  Bruce, 
Burr,  Candee,  Cornell,  Crooker,  Dana,  Dodd,  Dorlon, 
Flanders,  Hotchkiss,  E.  Huntington,  Miller,  Parish, 
Patterson,  Penniman,  Rhoxdes,  Shaver,  Simmons,  E. 
Spencer,  W\  H  spencer,  Stanton,  stetson,  Strong,  Tag- 
^art,  Waterhury,  Young— 28. 

N'^ES— Messrs.  Allen,  Angel,  F.  F.  Backus,  H  Back- 
up Baker,  Berg«n,  Bowdish,  Brundage,  Bull,Cambre- 
leng,  D  D.  Campbell,  Chamberlain,  Clyde,  Conely, 
Cnok,  Cuddebafk,  Danforth,  Dubois,  Forsyth,  Graham, 
Harbison,  Hoffman,  Hunt,  A.  Huntington,  Hyde,  Ken- 
ne  y,  Kernan,  Kingsley,  Kirk  land,  Loomis,  McNeil, 
McNitt,  Marvin,  Maxwell,  Morns,  Munro,  Murphy, 
IVeltis,  Nicholas,  Nicoil,  O'Conor,  Perkins,  Porter, 
f»ow  rs,  President,  hiker.  Buggies,  Russell,  St.  John, 
haiisbury,  Sanford,  Sears,  Shaw,  Sheldon,  Sbepard, 
Smith  Stow,  >waclthamer,  Taft,  Tallmadge,  J  J.  Tay- 
lor, W  Tity lor.Tmvnsend,  Tuthill,  Vache,  VaaSchoon- 
tioven,  Warren,  Wfcite,  Willard,  Witbeck,  Wood,  Wor- 
4en,  A.  Wright,  ¥*w«er,  Youngs— 78. 

The  section,  as  amended,  on  motion  of  Mr. 


Stow,  was  agreed  to— ayes  72,  noes  30. 
Mr.  SIMMONS  moved  the  following  : 

$  2.  No  person  born  after  the  adoption  of  this  consti- 
tution shall  be  entitled  to  vote  unless  he  shall  e  able, 
at  the  time  he  offers  his  vote,  to  read  and  write  the 
English  language. 

Mr.  SIMMONS  said  that  this  would  operate 
as  a  sort  of  tariff  law  to  promote  education.  It 
would  cut  off  no  voter  now.  Twenty-one  years 
hence,  or  thereabouts,  it  would  be  operative. 

Mr.  MURPHY  moved  to  add  the  word 
tc  well."     [Laughter.]     Adopted. 

Mr.  BERGEN  called  for  the  reading  of  the 
new  section — and 

It  was  read,  ending  with  "  read  and  write  the 
English  language  well."     [Laughter.] 

Mr.  BERGEN  wanted  to  add  the  word 
"  Dutch."  He  went  on  to  say  that  his  section 
of  the  state  was  originally  settled  by  the  Dutch, 
and  there  were  a  great  many  Dutch  families 
that  might  not  be  able  to  read  and  write  the 
English  language  well,  who  nevertheless  were 
intelligent  voters,  and  who  ought  not  to  be  de- 
prived of  the  right.  [A  voice — **  It  only  applies 
to  the  unborn."]  Mr.  B.  did  not  care  when 
they  were  born.  If  his  memory  served  him,  in 
the  articles  of  capitulation,  when  the  country 
was  surrendered  to  the  English,  ther*was  an 
express  stipulation  that  they  should  not  be  de- 
prived of  the  rights  of  citizenship.  [A  voice — 
"  The  revolution  kicked  all  that  over."]  Under 
these  circumstances  it  would  be  'reating  them 
with  great  injustice  to  undertake  to  deprive 
them  of  the  right  of  voting.  There  were  also  a 
great  many  of  German  extraction.  [A  voice — 
"Then  say  high  and  low  Dutch."]  Dutch  co- 
vered both.  Unless  this  amendment  was  adopt- 
ed it  would  exclude  these  also. 

Mr.  NICOLL  said  he  had  no  doubt  this  pro- 
position was  exeeedingly  well  meant  on  the 
part  of  the  mover  -,  and  there  were  many  who 
were  disposed  to  sanction  it  if  it  were  practi- 
cable, which  he  thought  it  was  not.  He  hoped, 
as  we  had  little  time  to  perfect  it,  that  it  would 
be  withdrawn. 

Mr.  SIMMONS  did  suppose  that  such  a  prop- 
osition would  have  been  received  with  more 
gravity  in  such  a  body  this.  We  expended  a 
great  aeal  of  money  to  promote  common  educa- 
tion — and  ought  to  expend  more.  There  should 
be  some  standard  language,  for  legal  proceed- 
ings and  laws,  if  this  provision  would  oblige  a 
man  to  become  acquainted  with  more  languages 
than  one,  it  would  be  all  the  better  for  him.  Be- 
sides, this  provision  operated  only  on  the  un- 
born, and  would  operate,  he  repeated,  as  a  ta- 
riff' law  to  promote  the  acquisition  of  the  rudi- 
ments of  learning — the  instruments  by  which 
acquisitions  might  be  made — and  he  ventured  to 
say,  if  this  provision  was  adopted,  that  twenty 
years  hence,  you  would  not  find  an  adult  in  the 
state  that  would  not  be  able  to  read  and  write 
his  own  ballot. 

Mr.  BASCOM  suggested  that  the  qualifica- 
tions of  voters  in  this  respect  should  be  submit- 
ted to  the  same  tribunal  that  the  gentleman  from 
Essex  proposed  to  confide  the  matter  of  concili- 
ation courts — that  is  to  the  women.  [Laugh- 
ter.] 

Mr.  SIMMONS  had  no  objections  to  referring 
the  matter  to  the  conciliation  courts  themselves. 
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It  would  be  the  most  fit  business  that  court  could 
do.  It  would  come  up  to  their  capacity,  and 
would  be  a  real  reform,  compared  with  which 
your  Mormon  law  reforms  would  be  as  nothing. 
He  should  be  willing  to  trust  this  matter  to  a 
conciliation  court  of  old  women,  like  your  sew- 
ing societies,  with  their  charity  boxes  for  cents. 
He  moved,  however,  to  lay  on  the  table. 

Mr.  MURPHY  was  sorry  the  gentleman  from 
Essex  should  suppose  his  amendment  was  not 
seriously  intended.  He  did  not  wish  to  treat  the 
subject  with  levity.  He  believed  a  sound  edu- 
cation was  one  of  the  best  qualifications  for  a 
voter.  But  he  believed  a  mere  smattering  was 
rather  prejudicial  than  otherwise. 

"  A  little  learning  was  a  dangerous  thing, 

"  Drink  deep,  or  taste  not  the  Pierian  spring.'7 

Mr.  JONE'S  moved  to  lay  the  section  on  the 
table.     Agreed  to. 

Mr.  KIRKLAND  now  offered  the  following 
section,  being  the  second  of  Mr.  Bouck's  arti- 
cle : — 

§2  laws  may  be  passed  excluding  from  the  right. 
of  suffrage  all  persons  who  have  been,  or  may  be  con- 
victed of  bribery,  of  larceny,  or  of  any  infamous 
crime  ;~and  for  depriving  every  person  who  shall  have 
a  bet  or  wager  depending  upon  the  direct  or  indirect 
result  of  way  election,  from  the  right  to  vote  at  such 
election 

Mr.  RHO  ADES  moved  to  amend  by  substitu- 
ting for  the  last  clause  as  follows  : — 

"  And  for  depriving  every  person  who  shall  make,  or 
become  directly  or  indirectly  interested  in,  any  bet  or 
wager  depending  upon  the  result  of  any  election  from 
the  right  to  vote  at  such  election.''" 

Mr.  NICOLL  said  this  was  a  salutary  provis- 
ion, and  he  hoped  something  of  the  kind  would 
be  adopted. 

Mr.  BASCOM  said  if  the  legislature  was  let 
alone,  they  would  pass  a  better  law  on  this  sub- 
ject than  we  could.  To  deprive  two  men  of  the 
privilege  of  voting,  at  an  election,  where  their 
votes  would  only  neutralize  each  other,  would 
amount  to  nothing  at  ail.  Disqualify  a  man  from 
voting  for  two  or  three  years,  for  betting  on  an 
election,  and  you  would  then  reach  the  evil. 

Mr.  RICHMOND  su/gested  that  we  must 
make  some  provision  of  this  kind  to  authorize 
the  legislature  to  make  it  cause  of  disfranchise- 
ment for  one  or  two  elections. 

Mr.  E.  HUNTINGTON  explained  that  the 
words  "  direct  or  indirect  result  of  any  elec- 
tion," were  intended  by  the  committee,  to  reach 
the  case  of  a  bet  on  the  result  of  a  presidential 
election,  where  the  people  voted  for  electors, 
and  not  directly  for  President. 

Mr.  VAN  SCHOONHOVEN  remarked  that 
the  words  direct  or  indirect  were  unnecessary  to 
attain  that  object,  and  should  be  struck  out. 

Mr.  RHOADES  said  he  had  varied  the  form 
of  the  clause  so  as  to  make  these  words  apply 
to  the  persons  betting  or  interested  in  a  bet.  It 
was  well  know  that  the  principal  parties  to  a 
bet  were  not  the  only  ones  interested  in  it,  but 
that  five  or  even  ten  persons  wrere  often  inter- 
ested alike  in  a  bet  of  $100. 

Mr.  HUNT:— Why  not  then  say  "  be  inter- 
ested in  any  bet?" 

Mr.  CROOKER  offered  the  following  amend- 
ment to  the  amendment: — 

Add— "  Laws  shall  be  passed  to  define  the  meaning 
of  the  term  «  man  of  color, '  as  Used  in  the  preceding 


section,  and  rules  shall  be  established  for  determining 
questions  relating  thereto  that  may  arise  under  it  But 
no  person  shall  be  considered  a  man  of  color  in  whom 
the  while  blood  predominates." 

Mr.  BRUCE  suggested  that  it  would  be 
equally  difficult  to  ascertain  what  white  blood 
was. 

Mr.  CROOKER  proposed  this  in  good  faith, 
and  to  get  rid  of  what  would  be  a  great  diffi- 
culty. In  his  section  of  the  state  there  were 
few  who  would  come  within  the  description  of 
persons  of  color;  but  there  were  many  who 
were  admitted  to  vote  as  whites,  who  by  no 
means  would  claim  to  be  white.  And  unless 
some  definite  meaning  should  be  affixed  to  this 
phrase,  persons  of  color,  by  legislative  action, 
many  might  be  shut  out  that  now  exercised  the 
right  of  suffrage.  Again,  if  it  was  the  Anglo- 
Saxon  blood  that  made  a  man  white,  and  if  that 
was  so  much  purer  than  the  African,  certainly 
if  a  man  had  a  larger  proportion  of  the  Saxon 
than  the  African  blood  in  him,  the  former,  on 
the  majority  principle,  ought  to  triumph  over 
the  latter  in  determining  the  color.  But,  no 
matter  what  rule  was  adopted — some  propor- 
tional limit  should  be  fixed,  at  which  the  dis- 
tinctive appellation  of  "  man  of  color"  should 
be  lost  sight  of,  and  the  man  be  ranked  as  white. 

Mr.  ANGEL  said  he  was  about  to  do  what 
he  had  never  before  done  in  his  life — move  the 
previous  question. 

There  was  a  second,  &c,  and 

Mr.  Crooker's  amendment  was  lost. 

Mr.  BASCOM  suggested  to  Mr.  Rhoades,  to 
amend  so  as  to  exclude  an  elector  from  voting 
for  two  years,  who  should  be  interested  directly 
or  indirectly  in  a  bet  on  an  election.  [Cries  of 
"no,"  "no."] 

Mr.  Rhoades'  amendment  was  adopted  with- 
out a  division. 

Mr.  JONES  moved  to  strike  out  all  the  new 
matter  in  the  original  section,  leaving  it  as  it 
stood  in  the  present  constitution. 

Mr.  MARVIN  hoped  not.  The  legislature 
should  have  the  power  to  suppress  this  practice 
of  betting,  by  a  temporary  disfranchisement. — 
They  would  not  have  it  tinder  the  present  con- 
stitution. 

Mr.  WORDEN  remarked  that  the  legislature 
last  winter  found  it  to  be  so — that  they  could 
not  disfranchise  a  voter  for  betting  on  an  elec: 
tion. 

Mr.  SIMMONS  inquired  hew  the  matter  of 
fact  was  to  be  decided?  Was  the  voter  to  have 
a  trial? 

Mr.  MARVIN  said  it  would  be  a  ground  o£ 
challenge,  "to  be  determined  as  other  challenges 
were. 

The  section,  as  amended,  was  adopted. 

The  3d  section  was  read,  as  follows: — 

§  3.  Laws  may  be  passed  providing  that  after  the 
yt  ar  one  thousand  eight  hundred  and  fifty-five,  no  per- 
son shall  have  the  right  of  suffrage  under  this  consti- 
tution, unless  he  can  read  the  English  language. 

Mr.  KENNEDY  moved  to  strike  it  out. 

Mr.  CONELY  moved  to  amend  so  as  to  make 
it  applicable  only  to  persons  arriving  at  the  age 
of  21,  after  the  year  mentioned. 

Mr.  MANN  said  he  knew  men  who  were  bom 
here,  French,  German  and  others,  who  could 
neither  read  nOr  write  the  English  language, 
and  who  were  intelligent  and  honest  voters. 
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Mr.  WORDEN:  What  would  you  do  with  a 
Hind  man? 

Mr.  BORLON  hoped  this  section  would  not 
be  struck  out.  It  was  the  part  of  wisdom  for 
«very  government  to  piomote  by  every  means  in 
its  power,  the  general  diffusion  of  knowledge 
and  intelligence,  and  especially  among  those  who 
constituted  the  governing  power  of  the  state. — 
The  intelligence  of  the  masses,  in  a  country 
like  ours,  the  sheet  anchor  of  our  safety,  the 
rock  on  which  society  rested,  without  the  de- 
cisions of  the  ballot  box  would  fall  into  con- 
tempt. He  would  raise  the  standard  of  qualifi- 
cation for  the  exercise  of  this  inestimable  priv- 
ilege  of  the  ballot  box.  He  would  have  no  such 
constituences  as  the  late  John  Randolph  delight- 
ed to  boast  that  he  had — for  it  appeared  from 
the  valedictory  of  the  succesor  of  the  descen- 
dant of  Pocahontas,  on  his  resigning  his  seat  in 
Congress  for  a  foreign  mission,  that  eight- tenths 
of  that  boasted  constituency  could  not  read.  No 
man  certainly  ever  had  such  constituents,  and 
he  trusted  no  man  ever  would.  He  would  have 
no  man  vote  who  was  not  able  to  read  and  in- 
form himself  in  that  way  sufficiently  to  give  an 
intelligent  vote. 

Mr.  RUGGLES  remarked  that  this  proposi- 
tion should  at  lea«t  be  treated  seriously.  Good 
reasons  could  be  assigned  for  some  such  pro- 
vision. But  it  should  operate  prospectively,  and 
he  was  about  to  propose  an  amendment  that  he 
hoped  would  make  it  acceptable  in  that  respect 
It  would  prevent  its  having  application  to  any 
now  entitled  to  vote.  Thus  amended  he  should 
be  desirous*  of  voting  for  it.  He  moved  to  a- 
mend  so  that  it  should  read,  that  laws  might  be 
passed,  providing  that  after  the  year  1865,  no 
person,  "  not  now  an  elector,"  shall  have  the 
right  of  suffrage,  &c,  unless  he  can  read  the 
English  language. 

Mr.  STOW  suggested,  as  we  were  probably 
to  have  a  new  constitution  once  in  20  years  at 
least,  that  the  operation  of  the  section  had  bet- 
ter not  be  put  off  so  long;  (hat  this  constitution 
might  be  superceded  by  a  new  one,  before  that 
time. 

Mr.  RUGGLES  hoped  that  those  who  came 
here  to  make  a  new  constitution,  would  have 
the  sense  to  adopt  some  such  provision. 

Mr.  W.  TAYLOR  said  we  should  do  every- 
thing we  could  for  the  education  of  the  rising 
generation  j  but  he  would  not  put  in  a  restric- 
tion here  that  would  disfranchise  many  intelli- 
gent men — well  qualified  to  discharge  all  the 
business  of  life — and  he  knew  such — but  who 
had  never  learned  to  read  or  write.  Instances 
might  occur  where  poverty  might  prevent  a  man 
from  acquiring  even  the  rudiments  of  learning 
early  in  life — and  yet  he  might  possess  all  the 
information,  from  conversation  and  otherwise, 
necessary  to  give  an  intelligent  vote. 

Mr.  PATTERSON  concurred  with  the  gen- 
tleman from  Onondaga,  that  it  would  be  unwise 
to  put  such  a  provision  in  the  constitution.  He 
concurred  also  in  the  remark  that  it  was  the 
duty  of  the  government  to  make  ample  provis- 
ion for  the  education  of  every  child  in  the  state. 
But  there  was  a  class  of  men  who  would  be  en- 
tirely excluded  under  this  provision — those  born 
fcliad  and  those  who -had  become  blind— and  yet 


these  men  were  as  intelligent  and  honest,  as 
thousands  of  our  electors. 

Mr.  BERGEN  moved  to  insert  the  words  "or 
Dutch,"  alter  "  English." 

Mr.  GREENE  said  he  had  an  amendment 
prepared  which  would  cover  all  these  cases. 

Mr.  BERGEN  urged  his  amendment,  never- 
theless. 

Mr.  GREENE  moved  to  strike  out  and  in- 
sert, so  that  the  section  would  read  as  follows: 

"After  the  year  1855,  no  person  snail  acqui»e  the 
right  to  vote  under  this  Constitution,  unless  he  can 
read  and  write,  except  in  causes  of  physical  inability. " 

This  was  ruled  out  of  order. 

Mr.  NICOLL  remarked  that  the  more  he  re- 
flected on  this,  the  more  impracticable  the  propo- 
sition  appeared  to  be.  He  trusted  we  should 
dispose  of  the  matter  in  some  way,  and  save  a 
little  time  for  the  consideration  of  a  proposition 
yet  to  be  acted  on,  which  was  designed  to  dif- 
fuse widely  the  benefits  of  education. 

Mr.  MORRIS  urged  that  one  of  the  most  ef- 
fectual means  of  inducing  the  wealthy  to  con- 
tribute towards  the  diffusion  cf  education,  was 
to  permit  the  ignorant  to  vote — all  of  them.  He 
would  rather  enlarge  than  restrict  the  franchise 
in  this  respect. 

The  previous  question  was  here  moved  and 
seconded,  and  Mr.  Ruggles'  amendment  was 
lost. 

Proposition  offered  by  Mr.  GREENE  :-— 

After  the  year  1866,  no  person  shall  acquire  the  right 
to  vote  under  this  Constitution,  unless  he  can  read  and 
write,  except  in  case  of  physical  inability. 

Mr.  GREENE  rose  and  said, 

Mr.  President, — Judging  from  the  temper  of 
the  Convention,  at  the  present  moment,  and  from 
the  manner  in  which  it  has  disposed  of  the  va- 
rious propositions  that  have  been  under  conside- 
ration on  this  subject,  I  feel  that  it  is  a  hopeless 
undertaking  to  offer  another.  But  as  the  one 
which  I  now  send  up  is  entirely  tree  from  all  the 
objections  that  have  been  raised  against  the  oth- 
ers, I  think  1  will  offer  it.  You  will  perceive,  sir, 
that  it  is  prospective  in  its  operation,  and  affect- 
ing no  one  in  any  manner,  between  the  present 
time  and  the  year  1855.  It  is  not  restricted  to 
the  English  language,  as  that  is,  which  was  re- 
ported by  the  standing  committee,  and  as  every 
other  one  has  been,  but  it  is  open  to  all  lan- 
guages alike ;  so  that  a  person  who  can  read 
and  write  the  German,  French,  Spanish,  or  any 
other  language,  will  be  equally  entitled  to  vote 
with  him  who  understands  and  is  able  to  read 
and  write  the  English  language.  It  also  ex- 
empts from  its  operation  all  persons,  who,  by 
reason  of  any  physical  infirmity,  are  rendered 
incapable  of  acquiring  these  rudiments  of  edu- 
cation. Now  sir,  I  desire  to  submit  a  few  very 
brief  remarks  on  the  propriety  and  importance 
of  making  intelligence  the  only  test  of  suffrage. 
The  right  to  vote  is  not  a  natural  or  inalienable 
right ;  but  is  a  right  conferred  by  the  govern- 
ment on  its  members  for  a  specific  purpose,  viz : 
that  of  choosing  the  officers  whose  duty  it  is  to 
perform  the  various  functions  of  government. 
The  voter  therefore,  is  the  agent  or  the  represen- 
tative of  the  government,  to  perform  this  very  im- 
portant and  responsible  trust  Is  it  not  then  im- 
portant! in  order  to  a  right  and  proper  discharge 
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of  this  trust,  that  the  agent  should  possess  in- 
telligence? It  will  be  perceived  that  the  act  of 
conferring  the  privilege  to  vole,  upon  a  person, 
imposes,  at  the  same  time  a  serious  obligation. 
I  have  sometimes  thought  that  the  obligation  to 
vote  intelligently,  is  equally  binding  with  that 
of  paying  a  tax  when  lawfully  assessed.  The 
tax  is  assessed  and  collected  for  the  purpose  of 
defraying  the  pecuniary  expenses  of  government, 
while  the  vote  is  cast  to  furnish  the  various 
necessary  agents  or  instruments  for  the  due  ad- 
ministration of  the  government  in  all  its  diver- 
sified departments.  The  voter  in  the  discharge 
of  his  duty,  in  depositing  his  vote  in  the  ballot 
box,  does  not  act  for  himself  merely,  but  in  ad- 
dition to  his  obligation  to  the  government,  he  is 
acting  as  the  immediate  representative  of  some 
five  or  six  persons  who  have  not  the  right  to 
vote.  These  persons  have  claims  upon  the  vo- 
ter. Their  rights  are  to  be  affected  by  the  vote 
he  casts.  They,  therefore,  have  a  right  to  de- 
mand that  the  voter  should  be  intelligent.  It  is 
therefore  for  the  interest  of  the  voter,  that  the 
government  should  require  of  him,  at  least  so 
much  intelligence  as  to  be  able  to  read  and  write. 
If  this  reasoning  be  good,  then  it  follows  as  a 
necessary  consequence  that  this  Convention 
should  make  it  a  constitutional  provision.  I  am 
therefore  of  the  opinion,  sir,  that  we  ought  not 
to  adjourn  without  incorporating  into  the  con- 
stitution to  be  submitted  to  the  people,  as  a  test 
of  suffrage,  that  the  voter  shall  be  able  to  read 
and  write  after  the  year  1855.  The  preserva- 
tion of  the  purity  of  the  ballot  box,  in  my 
judgment  demands  this  at  our  hands.  If  the 
perpetuity  of  our  free  institutions  depends 
upon  the  intelligence  and  virtue  of  the  masses, 
then  it  is  most  clearly  the  duty  of  those  who 
frame  the  laws,  but  more  especially  the  funda- 
mental law,  to  establish  such  provisions  as  will 
best  promote  and  most  permanently  secure  those 
objects,  and  at  the  same  time  tend  most  effectu- 
ally to  remove  from  amongst  them  ignorance  and 
its  certain  concomitant — vice.  The  incorpora- 
tion of  such  a  provision  as  the  one  under  consi- 
deration, into  the  constitution,  would  have,  I  am 
persuaded,  a  most  salutary  effect.  It  would 
tend  very  materially  to  the  elevation  of  the  con- 
stituency of  our  state.  It  would  be  a  most  pow- 
erful incentive  to  the  acquisition  of  the  rudi- 
ments of  an  education.  No  parent  would  suffer 
his  son  to  grow  up  in  ignorance,  and  no  young 
man  would  be  willing  to  remain  in  ignorance, 
when  the  necessary  and  inevitable  consequence 
of  such  ignorance  would  be  to  deprive  him  of 
the  right  to  vote.  Reading  and  writing  have 
been  very  aptly  denominated  the  "  keys  of 
knowledge."  Is  it  not  important  that  every 
person  should  possess  them  ?  Without  them 
the  mind  must  forever  remain  in  darkness. 
With  them  the  richest  stores  of  human  know- 
ledge may  be  opened  for  possession.  The  abi- 
lity to  read  is  usually  attended  with  a  love  of 
reading;  and  this  love  Or  desire,  gratified,  is 
continually  adding  to  the  stock  of  knowledge. — 
The  art  of  writing  is  important  in  many  respects 
Without  it  a  person  is  unable  to  avoid  the  many 
gross  impositions  that  the  crafty  and  designing 
are  often  practising  upon  the  ignorant.  From  a 
want  of  knowledge  of  this  art,  thousands  of  vo- 
ters are  compelled,  by  the  force  of  these  circum- 
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1  stances,  to  submit  to  vote,  as  some  proud  aris- 
tocrat in  the  manufacturing  establishments  shall 
dictate,  when,  if  they  could  write  their  own  bal- 
lots,  they  would  vote  as  they  please.  By  the 
census  of  1840,  it  appears  that  there  were  in 
this  state  at  that  time  44.454  persons,  over 
twenty  years  of  age,  who  could  neither  read  nor 
write.  A  very  formidable  array  of  ignorance 
indeed.  Now  it  appears  to  me,  sir,  that  every 
member  of  this  Convention,  and  every  friend  of 
his  country  and  of  humanity  elsewhere,  who 
does  not  believe  that  ignorance  is  a  necessary 
element  of  a  republican  government,  must  ar- 
dently desire  to  see  a  radical  change  in  this  con- 
dition of  the  constituency  of  our  state.  Why 
should  not  the  state  of  New  York,  in  her  men- 
tal, as  well  as  in  her  physical  resources,  be, 
emphatically,  the  empire  state?  It  would  be  a 
proud  era  indeed,  in  our  state,  which  every  pa- 
triot and  philanthropist  would  hail  with  joy, 
when  it  could  be  said  with  truth,  that  there  is 
not  a  person  of  the  age  of  maturity  within  her 
limits,  who  cannot  both  read  and  write.  I  am 
aware  of  the  impatience  of  the  Convention  to 
get  at  the  question  on  this  proposition  ,•  and  I 
am  aware  too  of  the  determination  to  reject  it  j 
but  I  felt  it  to  be  my  duty  to  ofler  it,  and  to  say 
what  I  have  in  its  support.  Having  done  so,  I 
submit  it  to  its  fate 

Mr.  HUTCHINSON  moved  the  previous 
question,  and  there  was  a  second,  &c. 

The  amendment  of  Mr.  GREENE  was  lost. 

The  section  was  also  negatived,  ayes  6,  noes 
75.  [Ayes— Messrs  Dorlon,  E.  Huntington, 
Kennedy,  Miller,  Simmons  and  Taggart.] 

The  fourth  section  was  read  as  follows,  and 
agreed  to  : — 

$  4  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of 
his  piesence  or  absence,  while  employed  in  fhe  service 
of  the  United  States ;  nor  while  engaged  in  the  naviga- 
tion of  the  waters  of  this  state,  or  of  the  United  States, 
or  of  the  high  seas  ;  nor  while  a  student  ot  any  semi- 
nary of  learning;  nor  while  kept  at  any  alms  house,  or 
other  asylum,  at  public  expense;  nor  while  confined 
in  any  public  prison. 

Mr.  MORRIS  moved  the  following:  additional 
section ;  to  lie  on  the  table  : 

§  — .  Laws  shall  be  passed  compelling  parents  and 
guardians  to  afford  their  children  an  opportunity  to  ac- 
quire a  good  English  education. 

The  fifth  section  was  read,  as  follows,  and 
agreed  to : — 

§  5.  Laws  shall  be  made  for  ascertaining  by  proper 
proofs  the  citizens  who  shall  be  entitled  to  the  right  of 
suffrage  hereby  establUhed. 

The  sixth  section  was  read,  as  follows  t — 
§  6   All  election*  by  the  citizens  shall  be  by  ballot, 
except  for  such  town  officers  as  may  by  law  be  direct- 
ed to  be  otherwise  chosen. 

Mr.  TAGGART  moved  to  insert  "  and  vil- 
lage" after  "  town."     Lost. 

The  section  was  agreed  to. 

The  seventh  section  was  read,  as  follows  : — 

$  7.  ev*»ry  elector  of  this  Stare  shall  be  eligible  to 
any  office  under  this  constitution,  except  as  herein 
otherwise  provided  But  no  person  shall  be  elected  or 
appointed  to  a  local  office  who  is  not  «n  elector  in  the 
district,  county,  city,  town,  or  ward,  for  which  he  may 
be  elected  or  appointed. 

Mr.  BASCOM  moved  to  strike  it -out- 
Agreed  to. 

The  eighth  section  was  read,  as  to  Hows  : — 
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§  S.  No  person  holding  an  office  or  place  of  public 
trust,  in  or  under  the  Government  of  the  United  States, 
shall  be  eligible  to,  or  hold  any  office  of  public  trust, 
Under  the  constitution  or  laws  of  this  state. 

Mr.  MARVIN  said  that  in  every  town  there 
was  a  postmaster;  and  there  were  also  many 
little  offices  which  were  a  burthen  up«n  the  cit- 
izens, such  as  school  inspector,  &c,  which  the 
postmaster  should  be  allowed  to  help  bear. 
The  provision  here  was  sufficiently  made  in 
another  article.  He  moved  to  strike  out  the 
section.     Agreed  to. 

The  9th  section  was  read,  as  follows: — 
§9.  Colored  male  citizens  possessing  the  qualifica- 
tions required  by  the  first  section  of  this  article,  shall 
also  have  the  right  to  vote  for  all  officers  that  now  are, 
or  hereafter  may  be,  elective  by  the  people. 

This  was  recommended  by  the  committee  to 
be  submitted  separately. 

Mr.  RHOADES  moved  the  following  as  a 
substitute: — 

"After  the  year  1848,  no  property  qualification  shall 
be  required  to  entitle  any  citizen  of  this  state  to  tne 
exercise  of  the  right  of  suffrage." 

Mr.  MURPHY  moved  to  add—"  except  as  in 
this  article  provided."    Lost. 

The  substitute  proposed  by  Mr.  Rhoades  .vas 
rejected— ayes  39,  noes  53. 

Mr.  TAYLOR  moved  as  a  preamble  to  this 
section,  that  it  be  referred  to  the  select  com- 
mittee, with  instructions  to  report  the  manner 
of,  and  the  form  of  the  ballot  for,  its  separate 
submission  to  the  people. 

Messrs.  WARD  and  WORDEN  supported 
the  motion  of  Mr.  Taylor,  and  it  was  agreed 
to,  as  follows: — 

AYES— Messrs.  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Backus,  H.  Backus,  Baker,  Bascom,  Brayton,  Bruce, 
Bull,  Burr,  D.  D.  Campbell,  Candee,  Chamberlain, 
Conely,  Cook,  Crooker,  Dana,  Danforth,  Dodd,  Dorlon, 
Forsyth,  Gebhard,  Graham,  Greene,  Harris,  Harrison, 
Hart,  Hoffman,  Hotchkiss,  Hunt,  A.  Huntington,  E. 
Huntington,  Kingsley,  Kirkland,  Loomis,  McNiit,  Mar- 
vin,  Maxwell,  Miller,  Munro,  Nellis,  Nicholas,  Parish, 
Patterson,Penniman,Perkins,Porter,  Powers,Rhoades, 
Richmond,  St.  John,  Salisbury,  Sanford,  Sears,  Sha- 
ver, Shaw,  Simmons,  E.  Spencer,  W.  H  Spencer,  Stan- 
ton, Stetson,  Stow,  Strong,  Taft,  Taggart,  Tallmadge, 


W.  Taylor,  Townsend,  Warren,  Waterbury,  Willard, 
Witbeck,  Worden,  A.  Wright,  W.  B.  Wright,  Young 
—73. 

NOES— Messrs  Bergen,  Bowdish,  Brundagc,CMmbre- 
leng,  R.  Campbell,  jr.,  Clyde,Comell,  Dubois,  Flanders, 
Hutchinson,  Hyde,  Jones,  Kennedy,  Kernan  M  nn, 
Morris,  Murphy,  Nicholl,  O'Conor,  Riker,  Shep^rd, 
Smith, Swackhamer,  J.  J.  Taylor, futhill,Vacbe, White, 
Youngs— 26. 

Mr.  KENNEDY  moved  a  reconsideration* 
Laid  over. 

Mr.  STOW  offered  the  following  additional 
sections,  and  proceeded  to  advocate  their  adop- 
tion : — 

$  — .  An  elector  owning  a  freehold,  or  having  an  tin- 
expired  term  of  not  less  than  twenty-one  years  in  a 
leasehold,  (now  existing)  may,  by  an  instrument  exe- 
cuted by  him,  declare  that  he  intends  to  exempt  from 
incumbrances,  for  debt,  the  property  described  in  such 
instrument—the  value  of  such  property  shall  not  be 
less  than  one  hundred,  nor  more  than  one  thousand 
dollars. 

$  — .  The  value  of  the  property  mentioned  in  the 
last  section  shall  be  ascertained  by  the  assessors 
of  the  town  or  ward  in  which  it  shall  be  situated  ; 
who  shall  make  a  certificate  of  their  appraisal. — 
Such  instrument  and  such  certificate  shall  be  ac- 
knowledged, or  proved  in  the  manner  entitling  a 
deed  to  be  recorded,  and  shall  be  recorded  in  the  clerk's 
office  of  the  county  in  which  the  prope'ty  is  situated; 
and  notice  of  such  record  shall  be  published  in  such 
manner,  and  'or  such  time  as  shall  be  prescribed  by 
law;  after  such  record  and  notice  thereof  shall  have 
been  duly  published,  such  property  shall  not  be  in- 
cumbered by,  or  for,  any  debt  created  or  contracted  by 
such  elector.  This  privilege  shall  not  enable  an  elec- 
tor to  hold  more  than  one  piece  of  property  thus  ex- 
empt at  the  same  time;  and  such  exemption  shall 
cease  whenever  he  shall  cease  to  be  a  resident  of  this 
state. 

Mr.  PERKINS  moved  to  lay  the  proposition 
on  the  table. 

Mr.  BASCOM  demanded  the  ayes  and  noes, 
and  the  motion  was  agreed  to,  ayes  47,  noes  41. 

Mr.  WARD  now  moved  that  the  article  be 
agreed  to  and  ordered  engrossed. 

Mr.  PATTERSON  called  for  the  ayes  and 
noes  on  this  motion,  and  it  was  agreed  to,  ayes 
74 — [Noes — Messrs.  Bergen,  Cornell,  Flanders, 
Jones,  Mann,  Murphy,  Nicoll,  Shepard,  Ste- 
phens, Swackhamer,  White,  Young — 13. 

Adjourned  to  8£  o'clock  to-morrow  morning. 


WEDNESDAY,  OCTOBER  7. 


No  clergyman  present. 

THE  REVISED  CONSTITUTION. 

The  Convention  resumed  the  consideration  of 
the  report  of  the  committee  on  revision. 

ART.  Ill  ON  THE  LEGISLATIVE  DEPARTMENT. 

The  Secretary  read  the  sections  of  this  arti- 
cle. 

The  1st  and  2d  were  agreed  to. 

Mr.  HARRISON  moved  a  reconsideration  of 
so  much  of  the  3d  section,  as  unites  Richmond 
with  Queens  and  Suffolk  in  forming  the  first 
senate  district.  He  desired  its  union  with  Kings. 
The  motion  was  negatived,  ayes  44,  noes  53. 

Mr.  SMITH  moved  a  reconsideration  of  the 
vote  by  which  the  17th  and  18th  districts  were 
organized,  the  former  consisting  of  Schoharie 
and  Otsego,  and  the  latter  of  Delaware  and  Che- 
nango. Mr.  S.  was  desirous  to  Unite  Chenango 
with  Otsego. 

Mr.  BURR  spoke  in  opposition  to  the  motion. 


He  understood  the  object  of  the  gentleman  was  to 
obtain  an  amendment  in  the  arrangement  of  the 
senatorial  districts,  as  established  by  the  Con- 
vention, merely  to  gratify  the  good  people  of 
Chenango  county.  It  would  be  recollected  that 
heretofore  several  gentlemen  had  atttempted  to 
arrange  the  districts  in  a  different  manner  from 
that  reported  by  the  standing  committee,  and 
that  the  attempt  had  been  abandoned  ;  it  being 
conceded,  that  the  arrangement  could  not  be  al- 
tered for  the  better.  Nor  did  the  gentleman's 
proposition  better  it.  The  population  of  Che- 
nango was  39,429 j  that  of  Delaware  36,116 — 
forming  a  district  with  and  excess  of  only  560. 
The  population  of  Otsego  was  49,76^1  j  that  of 
Schoharie  31,855 — forming  a  district  with  an  ex- 
cess of  6,631.  Now,  if  these  two  districts  were 
reorganized  to  suit  the  gentleman,  that  formed 
of  Otsego  and  Chenango  would  contain  an  ex- 
cess of  14.206,  while  that  formed  of  Delaware 
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and  Schoharie  would  lack  7,014,  thus  creating  a 
much  greater  inequality  than  now.  Personally, 
he  should  fVel  quite  indifferent  as  to  this  alter- 
ation,  if  this  was  the  only  thing  aimed  at.  But 
there  was  another  plan  engrafted  upon  this. — 
The  Albany  and  Schenectady,  district  had  an 
excess  of  9,367,  and  as  Albany,  for  some  rea- 
son or  other,  wished  to  get  rid  of  Schenectady, 
the  plan  was  to  hitch  her  on  to  Delaware  and 
Schoharie.  He  must  protest  against  this  scheme. 
Delaware  and  Schoharie  touched  each  other 
endwise,  forming  a  long  district.  No  man  could 
travel  the  length  of  the  district,  by  the  most  di- 
rect road  short  of  120  miles.  For  all  practical 
purposes,  it  would  be  much  more  convenient 
for  the  people  of  Schenectady  to  be  annexed  to 
Richmond,  or  the  city  of  New  York,  than  to 
form  a  part  of  such  an  ill-shaped  and  inconve- 
nient district.  Delaware  seemed  to  bean  object 
of  aversion  to  all  her  neighbors.  Chenango 
strove  to  get  rid  of  her,  by  pushing  her  on  to 
Schoharie,  although  Schoharie  had  as  strong  an 
aversion  to  her  as  Chenango.  He  supposed  a 
majority  of  the  people  of  both  counties  were 
unwilling  to  be  connected  with  Delaware.  Was 
it,  then,  best  for  the  Convention  to  reconsider, 
for  the  purpose  of  transposing:  ttie  four  counties 
forming  these  two  districts,  and  creating  so  great 
an  inequality  in  the  population  of  both,  merely 
for  the  sake  of  obliging  a  portion  of  the  people 
of  Chenango  county,  when,  by  the  same  act,  as 
great  a  proportion  of  the  people  of  Schoharie 
would  feel  themselves  as  much  dis-obliged  ?  He 
trusted  since  all  agreed  that  the  districts  were 
formed  in  the  best  manner  they  could  be,  that 
they  would  remain  as  they  were. 
I  Mr.  SMfTH  replied.  He  said  the  counties  of 
Chenango,  Otsego  and  Schoharie  were  content 
with  the  change,  and  the  people  of  Delaware 
did  not  object  provided  they  should  not  be  united 
with  Schenectady.  The  change  he  contemplated 
would  secure  a  more  natural  association,  and 
one  more  in  agreement  with  the  relations  of  the 
counties. 

The  motion  to  reconsider  was  adopted — ayes 
52,  noes  39. 

The  question  then  recurred  on  the  motion  to 
arrange  the  district  as  proposed  by  Mr.  Smith. 

Mr.  HARRIS  desired  to  amend  by  adding 
Schenectady  to  Schoharie  and  Delaware. 

Mr.  KENNEDY  objected  that  the  vote  fixing 
the  district  in  which  Schenectady  was  placed 
had  not  been  reconsidered. 

The  PRESIDENT  ruled  the  motion  of  Mr. 
Harris  out  of  order. 

Mr.  JONES  moved  the  previous  question, 
which  was  seconded — ayes  63,  noes  28. 

Mr.  SMITH'S  motion  to  amend  was  agreed 
to— ayes  49,  noes  48.  So  the  17th  district  con- 
sists of  Schoharie  and  Delaware,  and  the  18th  of 
Otsego  and  Chenango. 

Suggestions  having  been  made  by  Mr.  O'- 
CONOR  and  Mr.  MORRIS,  in  relation  to  the 
phraseology  of  the  section  describing  the  3d, 
4th f  5th  and  6th  senate  districts. 

Mr.  TAGGART  moved  the  previous  question, 
and  the  reconsideration  was  carried— ayes  70, 
noes  31. 

Mr.  O'CONOR  thenjnoved  his  amendment, 
which  provided  that  the  senate  districts  in  New 
York  shall  consist  of  contiguous  and  convenient  j 


territory,  and  that  nd  assembly  distfidt  shall  b* 
divided  in  the  formation  of  a  senate  district,  the 
basis  of  representation  being  inhabitants,  ex- 
cluding aliens  and  persons  of  color  not  taxed. 

The  section  was  amended  accordingly,  and  ai 
amended  Was  agreed  to. 

The  4th  and  5th  sections  were  read  and  passed. 

An  atiempt  was  made  by  Messrs.  MARVIN, 
CROOKERand  others  to  amend  the  6th  section, 
fixing  the  per  diem,  &c,  of  members  of  the  le* 
gisiature;  but  there  being  no  record  of  a  motion 
to  reconsider,  it  was  ruled  out  of  order. 

The  sections  from  the  7th  to  the  16th  were 
adopted. 

Mr.  STETSON  desired  to  amend  the  16th 
section,  as  reported  by  the  committee  of  revision. 
It  was  as  follows: 

$  16.  No  bill  shall  be  passed  unless  by  the  assent  df 
a  majority  of  alt  the  members  elected  to  each  branch 
of  the  legisla  ure,  and  the  question  upon  the  final  pas- 
sage shnll  be  taken  immediately  upon  its  last  reading, 
and  tbe  yeas  and  nays  entered  on  the  journal. 

He  desired  to  insert  after  "unless"  in  the 
1st  line,  the  words  "  two-thirds  of  all  the  mem- 
bers elected  to  each  house  be  present  during  the 
last  reading  and  on  its  final  passage"  instead  of 
the  words  "  of  a  majority  of  all  the  members 
elected  to  each  branch  of  the  legislature." 

He  discussed  his  ameudment  at  some  length. 

Mr.  MARVIN  spoke  in  opposition  to  the 
whole  section,  and  expressed  the  hope  thit  it 
would  be  stricken  out.     He  made  that  motion. 

Mr.  RICHMOND,  Mr.  RUSSELL,  Mr. 
MURPHY,  Mr.  HARRIS,  Mr.  MORRIS,  Mr. 
JONES,  Mr.  VANSCHOONHOVEN  and  GthefS 
debated  the  amendment. 

Mr.  STRONG  moved  the  previous  qucstidn 
and  there  was  a  second,  and  Mr.  STETSON'S 
amendment  was  rejected — ayes  35,  noes  62. 

Mr.  MARVIN  called  for' the  questiou  on  Mi 
motion  to  strike  out  the  section. 

The  PRESIDENT  (Mr.  Patterson,  pro  tent) 
decided  the  question  to  be  on  the  section. 

Mr.  MARVIN  desired  a  vole  first  on  striking 
out,  for  if  that  should  fail  the  previous  question 
would  be  exhausted,  and  he  should  have  the 
opportunity  to  say  that  if  the  Constitution  were 
adopted  with  this  section  in  it,  he  should  vote 
against  the  Constitution  and  take  the  stump 
against  it,  for  it  would  be  destructive  of  all 
legislative  power. 

The  PRESIDENT  reiterated  his  decision  that 
the  motion  to  strike  out  was  not  in  order. 

A  long  conversation  ensued,  and  ultimately 
the  question  was  taken  on  the  adoption  of  the 
section,  and  it  Was  carried — ayes  71,  noes  31. 

After  various  resolutions  to  amend  the  17th 
section,  it  was  adopted. 

The  18th  section  was  read  thus  :— 

$  —  Provision  shall  be  made  by  law  for  bringing 
suits  against  the  state  in  the  courts  thereof,  and  tor 
regulating  their  jurisdiction  in  proceedings  in  such 
suite. 

Mr.  HOFFMAN  hoped  the  section  would  not 
be  agreed  to.    He  moved  to  strike  it  out. 

Mr.  MARVIN  concurred  in  that  motion,  and 
demanded  the  previous  question,  but  withdrew 
it  at  the  solicitation  of 

Mr.  STETSON  who  was  understood  to  be  au- 
thor of  the  section.  He  proceeded  to  explain 
its  provisions,  and  to  call  the  attention  of  gen- 
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tlemcn  to  the  mode  in  which  claims  against  tne 
state  were  disposed  of  by  the  legislature. 

The  section  was  stricken  out. 

Mr.  TOWNSEND  moved  an  additional  sec- 
tion  as  follows  : — 

$  — .  The  legislature  shall,  at  its  next  session  after 
the  adoption  of  this  Constitution,  provide  by  law  for 
equalizing  the  valuation  ot  property  for  the  purpose 
of  taxation,  as  made  by  the  assessors  and  supervisors 
in  i he  respective  cdunties  of  this  etate,  so  that  each 
county  sh^li  contribute  its  proportionate  share  to  the 
support  of  government. 

Mr.  GRAHAM  said  this  was  mere  legislative 
matter  ;  and  moved  to  lay  it  on  the  table. 

Negatived — ayes  37,  nays  55. 

Mr.  BASCOM  desired  to  amend  so  as  not  to 
limit  its  operation  upon  the  next  legislature,  for 
if  that  legislature  should  fail  to  do  it,  [Mr.  Ken- 
nedy—*'  or  do  it  ineffectually,"]  it  might  be 
done  by  their  successors. 

Mr.  TOWNSEND  accepted  the  amendment. 

Mr.  HARRIS  regarded  it  as  a  subject  not  sur- 
passed in  importance  hy  any  proposition  which 
had  been  adopted.  There  was  a  great  necessity 
for  reform  in  this  matter,  and  he  offered  a  sub- 
stitute for  the  section,  as  follows : — 

$  —  All  property  subject  to  taxation  shall  be  taxed 
according  to  its  actual  value,  to  be  ascertained  in  such 
manner  as  the  legislature  shall  direct, making  the  same 
equal  and  uniform  througbout  the  state.  No  one  spe- 
cies of  property  from  which  a  tax  may  be  collected, 
shall  be  taxed  higher  than  another  species  of  property 
of  equal  value. 

Mr.  WHITE  moved  to  lay  the  original  propo- 
sition and  the  amendment  on  the  table.  Agreed 
to.     Ayes  62,  noes  44. 

Mr.  CAMPBELL  offered  the  following  as  an 
additional  section  : — 

The  legislature  shall  provide  by  law  for  the  re-or- 
ganization of  boards  of  supervisors  of  the  several  coun- 
ties of  the  state,  so  as  to  create  a  more  equal  repe- 
sentation  in  said  boards,  and  may  confer  upon  the 
same  such  further  powers  of  local  legislation  and  ad- 
ministra  ion,  as  shall)  from  time  to  time,  be  prescri- 
bed by  law 

Mr.  CAMPBELL  advocated  his  amendment, 
and  it  was  adopted  ;  and  the  section  was  agreed 
to,  and  ordered  to  be  engrossed.  Ayes  67,  noes 
37. 

On  motion  of  Mr.  LOOMIS,  the  vote  on  the 
16th  section  was  reconsidered,  ayes  67,  noes  30. 

The  Convention  then  took  a  recess. 


AFTERNOON  SESSION. 

Art.  IV. -EXECUTIVE  DEPARTMENT. 

Article  four  as  reported  by  the  committee  of 
revision,  in  relation  to  the  Executive,  was  read 
section  by  section, 

On  motion  of  Mr.  PATTERSON,  the  article 
was  adopted  and  ordered  to  be  engrossed — ayes 
84,  noes  1,  [Mr.  Taggart.] 

Art.  V.-STATE  OFFICERS,  &c. 

Article  five,  in  relation  to  the  state  officers, 
&c,  was*next  read,  section  by  section,  down  to 
the  8  th,  when 

Mr.  SHEPARD  proposed  as  a  substitute,  the 
following : 

y  8  No  law  shall  be  passed  compelling  the  inspec 
tion,  weighing  or  measuring  of  any  article  of  merchan- 
dise, produce  or  manufacture,  (except  salt  manufac- 
tured within  this  state,)  or  prohibiting  any  person 
from  acting  as  inspector  or  measurer  of  any  such  ar- 
ticle. 


Mr.  MORRIS  objected  to  this,  as  permitting 
the  same  state  of  things  as  existed  now.  He, 
however,  asked  consent  to  move  to  amend  the 
section  as  it  stood,  by  adding  after  the  word 
protecting,  the  words  *'  the  public  health" — so 
that  that  part  of  the  section  would  read  : — 

"But  nothing  in  this  section  contained,  shall  abro- 
gate any  offices  created  for  the  purpose  of  piotecting 
the  public  health,  or  the  interests  of  the  state  in  its 
property,  revenue,  tolls,"  &i9 

Mr.  SHEPARD  objected  to  the  motion. 

Mr.  PATTERSON  said  the  amendment  ought 
to  be  made,  but  as  the  objection  came  from 
New- York,  where  they  were  more  interested  in 
it  than  any  other  part  of  the  state,  so  be  it. 

Mr.  MORRIS  said  he  supposed  he  should  be 
obliged  to  move  to  recommit. 

Mr.  SHEPARD  hoped  his  colleague  would 
withdraw  his  objection  and  allow  a  vote  to  be 
taken  on  his  motion.  He  did  not  wish  to  say  a 
word  on  it.  If  his  colleague  would  withdraw 
his  objection,  Mr.  S.  would  withdraw  his. 

Mr.  MORRIS  moved  to  recommit  the  section 
to  a  committee  of  one,  with  instruction  to 
insert  the  words  he  had  sent  up,  and  to  report 
instanter. 

Mr.  O'CONOR  moved  to  amend  the  instruc- 
tions so  as  to  direct  the  insertion  of  the  section 
on  the  subject  reported  by  the  committee  of 
nine.     Lost. 

Mr.  SHEPARD  moved  to   instruct   the  com- 
mittee to  report  the  section  he  had   sent  up.- 
Lost. 

Mr.  SHEPARD  withdrew  his  objection  to  his 
colleague's  proposition. 

Mr.  MORRIS  then  asked  consent  to  move  his 
amendment  directly  to  the  section. 

Mr.  COOK  now  objected,  and 

Mr.  MORRIS  renewed  his  motion  to  recon- 
sider— which  was  agreed  to. 

The  PRESIDENT  appointed  Mr.  MORRIS 
as  the  committee  of  one,  who  immediately  re- 
ported back  the  section  amended,  as  ordered, 
and  the  section  as  amended  was  adopted. 

On  motion  of  Mr.  KIRKLAND,  the  article 
was  then  agreed  to,  and  ordered  to  be  engrossed, 
ayes  89,  noes  15,  as  follows: — 

AYES— Messrs.  Allen,  Angel,  Archer,  Ayrault,  F.  F 
Backus,  H  Backus,  Baker,  Bascom,  Bergen,  Bow  dish, 
Brayton,  Bruce,  Brundage,  Bull,  Burr,  Cambreleng,  K. 
Campbell,  jr.,  Candee,  Chamberlain,  Clyde.  Conely, 
Cook,  Crooker,  Cuddeback,  Dana,  Danforth,  ftodrt, 
Dorlon,  Dubois,  Gebhard,  Graham,  Greene,  Harris, 
Harrison,  Hotchkiss,  A.Huntington,  E  Huntington, 
Hutchinson,  Kemble,  Kernan,  Kingsley,  Kirkland, Mar- 
vin, Maxwell,  Miller,  Morris,  Munro,  Nellis,  Nicoll, 
Parish,  Patterson,  Penniman,  Porter,  Powers,  Presi- 
dent, Khoades,  Kichmond,  Hiker,  Kuggles,  Russsell, 
St.  John,  Silisbury,  San  ford,  sears,  fchaver,  Shaw, 
"Sheldon,  Simmons, E.  Spencer, W  H  Spencer, Stanton, 
strong,  Swackhamer,  Taft,  Taggart,  J.  J.  Taylor,  W, 
Taylor,  Tilden,  Townsend,  Tuthill,  Van  Schoonhovert, 
Warren,  White,  Witbeck,  Wood,  W.  B.  Wright,  Yaw- 
ger,  Young,  Youngs— 89. 

NOES— Messrs.  Cornell,  Hoffman,  Hunt,  Jones, Ken- 
nedy, Loomis,  Mann,  McNiel,  Murphy,  O'Conor,  &hep* 
ard,  Stetson,  Stow,  Tallmadge,  Waterbury— 15. 
ARTICLE  VI.— THE  JUDICIARY. 

The  judiciary  article  was  taken  ap. 

Mr.  TAGGART  proposed  to  recommit  the 
8th  section,  with  instructions  to  strike  out  the 
words : — 

"Any  male  citizen  of  the  age  of  21  years,  of  good 
moral  character,  and  who  possesses  the  requisite  quali 
fications  of  learning  and  ability,  shall  be  entitled  tc 
admission  to  practice  in  all  the  count  of  this  state' ' 
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He  rem  irked  that  he  did  not  believe  the  pro- 
fession desired  to  be  constitutionalized  in  this 
instrument,  nor  did  he  believe  that  the  people 
would  desire  to  see  the  clause  retained. 

Mr.  SWACKHAMER  moved  to  amend  by  in- 
structing the  committee  to  insert  the  following 
in  place  of  the  present  clause  :  — 

*'  Every  citizen  of  the  State,  of  good  moral  charac- 
ter, (except  judicial  officers  excluded  by  thisConstiiu- 
tion)  shall  be  admitted  to  practice  as  counsellor,  soli- 
citor or  attorney  in  any  court  oi  law  in  this  state." 

Mr.  WORDEN  asked  if  it  was  worth  while 
to  occupy  time  with  this  matter?  Did  gentle- 
men desire  to  dispense  with  good  moral  charac- 
ter, learniag  and  ability  in  counsellors  and  at- 
torneys ?  These  motions  struck  him  as  neither 
practical  nor  sensible. 

Mr.  SWACKHAMER  replied  that  this  was  a 
matter  of  no  little  interest  to  the  public.  Such 
a  provision  as  this  had  been  asked  for  as  long 
as  he  could  remember.  It  would  not  do  to  say 
that  we  had  no  time.  It  could  be  done  in  five 
minutes. 

Mr.  BASCOM  said  the  words  "  shall  be  ad- 
mitted to  practice,"  conflicted  with  another  part 
of  this  constitution,  which  prohibited  appoint- 
ments to  office  by  the  courts.  Better  say — 
"  shall  be  entitled  to  practice." 

Mr  RICHMOND  objected  to  the  learning  and 
ability"  being  in.  He  would  leave  only  the 
good  moral  character. 

Mr.  BASCOM  cared  nothing  about  it.  But 
strike  out  the  learning  and  ability  and  then  the 
lawyers  would  have  no  privileges  beyond  every 
citizen,  black  or  white. 

Mr.  WORDEN  asked  if  the  gentleman  pro- 
posed that  any  man,  without  responsibility  or 
guaranty,  should  issue  writs  and  processes 
against  individuals? 

Mr.  BASCOM  :  The  legislature  will  take 
care  of  that 

Mr.  KENNEDY,  to  put  an  end  to  this  battle 
between  the  lawyers  proper  and  the  chimney- 
corner  lawyers,  moved  to  lay  on  the  table. 

Mr.  T1LDEN  suggested  that  the  clause  had 
better  read  perhaps — "  possessing  the  requisite 
qualifications,  except  learning  and  ability." 

Mr.  RICHMOND      That  would  exclude  you. 

Mr.  STRONG.    I  think  so  too. 

The  motion  to  lay  on  the  table  prevailed,  ayes 
56,  noes  48. 

Mr.  RUGGLES  moved  to  amend  the  11th  sec- 
tion, so  as  to  except  "justices  of  superior  courts 
not  of  record,"  as  well  as  justices  of  the  peace, 
from  the  judicial  officers  who  are  to  be  remova- 
ble by  the  Governor  and  Senate.     Agreed  to. 

Mr.  SAN  FORD  moved  to  recommit  the  14th 
section  with  instructions  to  amend  the  section 
so  that  the  third  sentence  of  the  first  clause 
should  read  as  follows; 

(t  The  county  court  shall  have  such  jurisdiction  in 
cases  arising  in  justices  courts,  and  in  such  special 
cases  as  the  legislature  may  prescribe,  and  shall  have 
such  original  civil  jurisdiction  as  may  be  prescribed  by 
law. 

Mr.  SANFORD  urged  his  motion,  as  a  mat- 
ter of  sheer  justice  to  the  counties,  which  he 
saiu*were  left  without  any  court  in  which  to  col- 
lect  their  debts,  between  the  justices'  courts  a*nd 
the  supreme  court,  whilst  the  cities  were  furn- 
ished with  their  local  courts  of  original,  civil 


jurisdiction.  He  added,  that  the  chairman  of 
the  judiciary  committee  was  willing  the  amend- 
ment should  be  adopted. 

Mr.  PATTERSON  moved  to  lay  the  motion 
on  the  table.  This  question  had  been  fully  dis- 
cussed, and  decided  by  several  strong  votes.— 
Agreed  to— 60  to  42. 

Various  propositions  to  amend  Were  adopted. 

Mr.  MORRIS  here  moved  a  new  section  pro- 
viding for  the  election  of  a  Surrogate  in  the  city 
and  county  of  New  York,  to  hold  for  four  years 
— his  compensation  to  be  paid  by  the  board  of 
supervisors. 

Mr.  O'CONOR,  Mr.  CROOKER,  Mr.  MUR- 
PHY and  Mr.  LOOMIS  thought  it  entirely  un- 
necessary,  the  legislature  having  ample  powe* 
under  the  section  to  make  all  such  provision. 

Mr.  MORRIS  not  pressing  his  amendment, 

Mr.  STOW  moved  to  amend  so  that  Buffalo 
(as  well  as  New- York)  should  be  excepted  from 
the  provision  of  the  last  clause,  prescribing  an 
uniform  organization  for  inferior  local  courts. 
Agreed  to. 

Mr.  RUGGLES  asked  consent  to  add  to  the 
17th  section  the  following  : — 

11  Justices  of  the  peace  and  Judges  or  justices  of  infe 
ferior  courts,  not  o!  record,  and  their  clerks,  may  be 
removed,  (niter  due  notice  and  an  opportunity  of  being 
heard  in  their  defence)  by  such  county,  city  or  state 
courts,  as'may  be  prescribed  by  law,  for  causes  to  be 
^assigned  in  the  order  of  removal. 

No  objection  being  made,  this  amendment  was 
agreed  to. 

Mr.  LOOMIIS  offered  the  following  farther 
amendment,  which  was  adopted  :— 

"  In  case  of  an  election  to  fill  a  vacancy  occurring 
before  the  expiration  of  a  full  term,  they  shall  hold 
for  the  residue  of  the  unexpired  term." 

Mr.  SWACKHAMER  asked  consent  to  offer 
his  section  abolishing  the  fees  of  attorneys  and 
counsellors. 

Mr.  KENNEDY  objected— so  it  could  not  be 
reconsidered.  % 

Mr.  HARRIS  moved  to  recommit  with  in- 
structions to  add  the  following  section: — 

§  —  In  civil  actions  for  libel  or  slander,  the  defen- 
dant shall  be  allowed  to  give  in  evidence,  upon  reason- 
able notice,  any  facts  tending  to  show  that  the  alleged 
slander  or  libel  is  true,  or  that  he  uttered  or  published 
the  same  believing  it  to  be  true;  and  the  jury  shall 
have  ihe  right  of  deciding  upon  the  effect  to  be  given 
to  such  evidence,  either  ia  justification  or  in  mitiga- 
tion of  damages. 

The  CHAIR  ruled  this  out  of  order. 

The  whole  article  was  then  adopted  by  the 
following  vote:  — 

AYES— Messrs.  Allen,  Angel,  F  F  Backus,  Baker, 
Bascom,  Bruce,  Brundage,  Cambreleng,  R,  Campbell, 
jr.,  Clyde,  Conely,  Cook,  Dana,  Danforth,  Dodd,  Dor- 
Ion,  Dubois,  Flanders,  Graham,  Harris,  Harrison, 
Hart,  Hoffman,  HotchMss,  A.  Huotiagton,  Hyde,  Ker- 
nan,  Kingsley,  Loomis,  Morris,  Munro,  Nellis,  Pat- 
terson, Powers,  President  Rboades, Haggles,  Kussell, 
Shaw,  Swackhamer,  Taft,  J.  J.  Taylor,  W.  Taylor, 
Townsend,  Tuthill,  Ward*  Warrcu,  Wubeck,  Wood, 
A.  Wright,  W  B.  Wright,  Vawger,  Young— 5S. 

NO  KS— Messrs  Areher,  Ayraalt,  H.  Backus,  Bergen, 
Bowdish,  Bray  ton,  Bull,  Candee,  Chamberlain,  Cor- 
nell, Cuddeback,  Forsyth,  Greene,  Hunt,  E  Hunting- 
ton, Hutchinson,  Jones,  Kennedy,  Kirkland,  Mann, 
McNiel,  Marvin,  Murphy,  Nicholas,  Nieoll,  O'Conor, 
Parish,  Penniman, Perkins,  Richmond,  Riker,  St.  John, 
Salisbury,  Shaker,  Shepard,  Smith,  W  H.  Spencer, 
Stetson,  Stow,  Taggart,  Tallmadge,  Tilden,  Waterbtt* 
ry,  White,  Willard,  Worden— 46. 

AKf  ICLE  Vil  —ON  f  HE  FINANCES, 

The  first  section  having  been  read, 
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Mr.  HOFFMAN  asked  consent  to  amend,  so 
as  to  insert  the  word  "  fiscal"  before  year, 
in  the  third  line.  He  explained  that  the  words 
in  each  year,  as  it  stood  now,  would  be  constru- 
ed to  mean  the  calendar  year,  which  he  desired 
to  avoid,  as  the  accounts  were  closed  in  the 
public  offices  nn  the  30th  September  in  each 
year,  and  that  was  the  time  he  desired  to  desig- 
nate. 

Mr.  MARVIN  asked  how  much  the  gentle- 
man  proposed  to  take  of  the  revenues  of  the 
last  fiscal  year  ending  on  the  30th  September 
last? 

Mr.  HOFFMAN  :— -It  would  be  one-third  of 
the  $1.300,000— as  June  1,  to  September  30, 
would  be  one-third  of  the  year.  As  originally 
written,  that  was  expressed,  by  saying  "  and  at 
the  same  rate  for  a  shorter  period." 

Mr.  WORDEN  expressed  some  doubts  about 
the  effect  of  those  words,  if  the  gentleman  in- 
tended  to  re-insert  them.  He  suggested  that  it 
would  be  better  to  strike  out  "  commencing  on 
the  first  day  of  June,  '46." 

Mr  HOFFMAN  said  that  would  derange  the 
entire  calculation — and  no  friend  of  the  canals 
would  ask  that  change. 

Mr.  WORDEN  :— Why  not  say  "  and  at  that 
rate  for  parts  of  the  fiscal  year  ?" 

Mr.  HOFFMAN  said  he  had  that  in  origi- 
nally  j  but  he  did  not  suppose  it  was  necessary. 

Mr.  WORDEN  said  the  gentleman's  amend- 
ment might  be  construed  to  mean  that  the  fiscal 
year  was  to  commence  on  the  first  day  of  June. 

Mr.  HOFFMAN  thought  not. 

After  some  further  conversation— the  word 
11  fiscal "  was  inserted  in  two  places  in  the  sec- 
tion, before  "  year,"  and  subsequently,  the 
words  "  in  each  fiscal  year,"  when  they  first  oc- 
cur, were  transferred  so  as  to  come  in  after  the 
words  "  set  apart." 

The  same  word  was  inserted  in  the  second 
section,  and  some  other  veibal  amendments 
made. 

Mr.  KIRKLAND  moved  to  amend  the  third 
seetion.  which  appropriates  the  surpluses,  by 
inserting — "  commencing  on  the  first  day  of  Oc- 
tober, 1846" — before  the  words  "  be  applied," 
towards  the  close  of  the  section.  Otherwise,  he 
said,  no  money  could  be  appropriated  to  the  en- 
largement, until  September,  '47. 

Mr.  LOOMIS  suggested  that  the  words  should 
come  in  above,  after  the  words  "  in  each  year." 

Mr.  KIRKLAND  assented  to  that. 

Mr.  STOW  enquired  what  Mr.  Hoffman's 
understanding  wa«  of  the  effect  of  this  section, 
in  regard  to  any  surplusses  that  might  accumu- 
late from  June  last  up  to  the  first  October." 

Mr.  HOFFMAN  i—They  will  be  entirely  in 
the  hands  of  the  legislature,  to  dispose  of  as 
they  should  think  proper.  We  had  no  desire  to 
fcring  them  into  these  sinking  funds. 

Mr.  WORDEN  said  the  enquiry  was  not  un- 
derstood, or  it  was  not  properly  answered. 

Mr-  MARVIN  expressed  his  fears  that  the 
effect  of  these  three  sections,  as  amended,  would 
be  to  take  away' the  earnings  of  the  canals  ikis 
year  from  the  pledge  in  the  latter  part  of  this 
3rd  section,  to  the  canals.  He  thought  they  were 
right  as  |«f  y  $i$q4  fcefQrs  *****  Wl*r^  &8(*a*  wa* 
inserted, 

Th€r«  wftt  *  feel  &&)  *f  eonvtrtathm  here, 


\  between  Messrs.  WORDEN  and  HOFFMAN, 
as  to  whether  the  words  *'  and  at  the  same  rate 
for  a  shorter  period,"  were  inserted  with  the 
word  "  fiscal  "  in  the  1st  section.  Mr.  WOR- 
DEN insisting  that  they  were  not  and  should 
not  be  there. 

Mr.  WHITE  also  insisted  that  nothing  could 
be  more  clear  than  that  this  sum  of  $1,300,000 
was  to  be  taken  from  the  canal  revenues  every 
year,  for  nine  years,  commencing  on  the  1st  of 
June,  1846;  and  that  there  could  be  no  difficulty 
in  keeping  the  account  at  the  public  offices, 
without  these  words  "and  at  the  same  rate" 
&c,  or  even  the  wTord  "fiscal." 

The  PRESIDENT  deciding  that  the  words 
"and  at  the  same  rate  for  a  shorter  period," 
that  they  were  not  properly  inserted,  they 
were,  on  motion,  striken  out. 

COLORED  SUFFRAGE. 

Mr.  RUSSELL,  from  the  committee  of  revi- 
sion, submitted  according  to  order,  resolutions 
prescribing  the  form  of  submitting  separately 
the  section  in  relation  to  colored  suffrage,whicn 
was  laid  on  the  table  to  be  printed. 

Mr.  RICHMOND  moved  a  reconsideration  of 
the  judiciary  article. 

The  financial  article  was  again  taken  up,  and 

Mr.  KIRKLAND  withdrew  his  amendment 
to  the  3rd  section. 

Mr.W.  TAYLOR  moved  to  add  after  "Black 
river  canal"  the  words  "and  the  Oneida  river 
improvement." 

Mr.  WORDEN  understood  that  there  would 
be  at  the  end  of  this  fiscal  year,  aside  from  this 
constitutional  provision,  a  considerable  amount 
of  funds  to  appropriate  to  this  and  other  works. 

Mr.  CHAMBERLAIN  explained  that  provi- 
sion  had  been  made  by  law,  which  was  now  in 
force,  for  making  the  Oneida  river  navigable  for 
boats  drawing  three  feet  water.  That  was  all 
that  could  be  necessary. 

The  amendment  was  rejected. 

Mr.  STOW  again  asked  Mr.  Hoffman  to 
state  the  effect  of  this  third  section,  as  he  un 
derstood  it.  . 

Mr.  HOFFMAN  said  he  had  before  said  dis- 
tinctly, that  he  supposed,  taking  these  sections 
as  they  were,  that  any  surplus  on  hand  on  the 
1st  day  of  October,  not  necessary  to  meet  the 
requisitions  of  the  two  first  sections,  would  un- 
doubtedly be  at  the  disposition  of  the  legisla- 
ture.  He  had  no  doubt  about  it  himself.  The 
Convention  acted  with  a  knowledge  of  the  man- 
ner in  which  the  public  accounts  were  kept. 
The  public  officers  would  give  a  construction  to 
the  sections  accordingly,  believing  the  Conven- 
tion to  be  well  advised  in  the  matter.  He  be- 
lieved  the  surplusses,  after  satisfying  the  two 
first  sections,  would  be  entirely  at  the  discretion 
of  the  legislature. 

Mr.  STOW  moved  to  insert,  after  "  revenues 
of  said  canals,"  third  line  from  the  bottom, 
"  including  the  surplus  on  the  first  day  of  Oc 
tober,  1846." 

Mr.  J.  J.  TAYLOR  objected. 

Mr.  HOFFMAN  said  it  had  better  be  left  as 
it  was.  Better  not  disturb  what  it  had  c&rt  us 
so  much  time  and  labor  to  agree  on.  It  wa$  a 
matter  of  very  little  eoniequence. 

Mi.  W #V^  t*id  he  w©j04  w*U*ir*w  In*  fie- 
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position,  with  the  understanding  that  it  was  to 
stand  as  it  was,  without  alteration. 

The  third  section  was  then  adopted.  * 

Some  change  was  made  in  the  phraseology  of 
the  twelfth  section,  at  the  suggestion  of  Mr. 
BAKER. 

Mr.  HOFFMAN  remarked  upon  the  four, 
teenth  section,  that  when  it  was  drawn  it  was 
not  known  what  rule  would  be  adopted  in  re- 
gard to  the  passage  of  bills.  The  Convention 
had  since  required  a  majority  of  all  elected  to 
pas§  every  bill.  This  section  would  require,  in 
the  cases  mentioned,  three- fifths  of  all  elected 
to  be  present.  He  desired  this  additional  guar- 
anty for  safe  legislation;  and  he  should  prefer 
to  say  two- thirds. 

Mr.  WORDEN  suggested  that  this  would  put 
it  in  the  power  of  two-fifths,  by  withdrawing, 
to  defeat  wise  legislation. 

Mr  HOFFMAN  replied  that  the  house  from 
which  they  retired  would  deserve  infamy  if  it 
did  not  imprison  them  for  it.  He  had  no  doubt 
of  the  power  of  the  two  houses  over  members, 
and  he  never  would  have  the  least  hesitation  in 
exercising  it 

Mr.  MARVIN  approved  of  the  principle  of 
requring  three-fifths  to  be  present  on  such  ques- 
tions as  these.  But  he  suggested  to  the  gentle- 
man from  Herkimer  who  had  been  so  careful  to 
guard  this  matter,  that  he  had  overlooked  ano 
ther  provision  in  this  constitution  which  per- 
mitted 44  members  (or  two- thirds  of  those  pre- 


sent) to  pass  a  bill  against  a  veto — when  it  re- 
quired 65,  or  a  majority  of  all  elected,  to  pass 
it  in  the  first  instance. 

Mr.  WHITE  moved  that  the  article  be  agreed 
to,  and  ordered  to  be  engrossed 

Mr.  MARVIN  begged  to  say  one  word.  This 
article  had  originally  consisted  of  two  parts. 
He  would  have  been  glad  to  have  voted  for  the 
first  part,  which  secured  the  payment  of  the  state 
debt  and  the  completion  of  the  unfinished  works, 
but  the  second  contained  principles  which  he 
could  not  sanction.  He  gave  this  as  his  reason 
for  voting  in  the  negative. 

The  article  was  adopted  by  the  following 
vote  : — 

AYES— Messrs.  Allen,  Angel,  Ayrault,  F.  F.  Fackus, 
H  Backus,  Baker,  Bascom,  Bergen,  Bowdish,  Brayton, 
Bruce.  Bull,  Cambreleng,  R.  Campbell,  jr.,  Can<)ee, 
Chamberlain,  Conely,  Cook,  Cornell,  Cuddeback,  Da- 
na, Danforth,  Dodd,  Dubois,  Forsyth,  Graham,  Harri- 
son, Hoffman,  Hotchkiss,  Hunt,  A  Huntington,  Hyde, 
Kernble,  Kennedy,  Kernan,  Kingsley,  Kirkland,  Loom- 
is,  Mann,  McNiel,  Maxwell,  Morris,  Munro,  Nellis, 
Nicoll,  O'Conor,  Parish,  Patterson,  Perkins,  Presi, 
dent,  Richmond,  Riker,  Ruggles,  Russell,  Salisbury- 
Snford,  Shaver,  Smith,  W  H  >pencer,  Stanton.  Ste- 
phens, stetson,  Strong,  Swackhamer,  Taft,  Taggart| 
W.  Taylor,  Tilden,  Townsend,Tuthill,  Warren,  White, 
Willard,  Witbeck,  Worden,  A.  Wright,  W.  B.  Wright 
—77. 

NOES- Messrs.  Flanders,  E  Huntington,  Hutchin- 
son, Marvin,  St.  John,  Shepard,  Stow,  Young,  Youngs 
—9. 

The  Convention  then  adjourned  to  8|  o'clock 
to-morrow  morning. 


THUKSDAY,  OCTOBER  8. 


No  clergyman  present. 

FUNDS  IN  CHANCERV. 

Mr.  MANN  made  a  report  from  the  select 
committee,  to  whom  was  referred  the  several 
returns  from  the  court  of  chancery  in  relation 
to  the  funds  in  its  charge,  to  which  the  folidw- 
ing  resolutions  were  appended: — 

Resolved,  That  this  Convention  recommend  to  the 
next  legislature  to  provide  by  l»w  for  transferring,  se- 
curing nnd  depositing  all  funds  and  securi  ies,  now 
held,  or  which  may  hereafter  be  held,  or  under  the 
control  of  the  court  of  chancery,  register,  assistant 
register  anu  clerks  thereof,  in  the  state  or  county  trea- 
suries, or  make  such  other  provisions  as  shall  be 
deemed  expedient  to  effect  the  investment,  safety  and 
security  of  said  funds  and  property,  and  the  conven- 
ience of  the  persons  inter-  steu  therein. 

Resolved,  That  the  several  returns  and  statements 
now  in  the  possession  of  the  Convention,  made  in  pur- 
suance ol  a  resolution  passed  August  I3th,  and  direc- 
ted to  the  chancellor,  with  the  returns  and  statements 
yet  to  be  received  from  the  first  district  (New- York) 
in  compliance  with  said  resolution,  be  transmitted  to 
the  legislttnre,  with  a  request  to  that  body  to  have 
them  printed  complete,  and  one  or  more  copies  thereof 
forwarded  to  each  of  the  county  clerks  in  this  state 
for  public  use  and  inspection :  That  the  secretary  of 
this  Convention  transmit  a  copy  of  these  resolutions, 
with  the  documents  and  statements  relating  thereto, to 
the  next  legislature. 

The  resolutions  were  laid  on  the  table  and 
ordered  to  be  printed. 

BOARDS  OF  SUPERVISORS. 
Mr.  STRONG   offered   the    following,  and 
Ut«v«4  that  the  tagiQSiinf  igmmiUte  be  mstruc- 


ted  to  engross  it  as  a  section  of  the  constitution 
instead  of  that  heretofore  passed: — 

§  — .  The  legislature  may  provide  by  law  for  confer- 
ring upon  the  several  boards  of  supervisors  in  this  state 
such  powers  of  local  legislation  and  administration 
as  shall  from  time  to  time  be  prescribed  by  law, 

Objection  being  made, 

Mr.  STRONG  moved  to  lay  all  prior  orders 
on  the  table  to  enable  him  to  make  his  motion  in 
order.     Carried. 

Mr.  STRONG  then  renewed  his  motion,  and 
under  the  previous  question  it  was  adopted,  80 
to  24. 

TAXATION  IN  CITIES  AND  VILLAGES. 

Mr.  MURPHY  moved  instructions  to  the  com- 
mittee on  revision  to  report  the  following  section: 

$  — .  It  shall  be  the  duty  of  the  Legislature  to  provide 
for  the  organization  of  cities  and  incorporated  villa- 
ges, and  especially  to  restrict  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  cor- 
porations. 

Mr.  VAN  SCHOONHOVEN  moved  to  add  to 
the  section,  the  following: 

14  But  shall  not  affect  any  existing  legislative  provis- 
ions respecting  liabilities  heretofore  incurred  by  any 
city  or  village  corporation  " 

Mr.  NICHOLAS  moved  the  previous  question 
and  the  amendment  of  Mr.  V.  S.  was  negatived 
—37  to  39. 

Mr.  HARRIS  now  moved  to  strike  out  the 
three  last  lines. 
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Mr.  MURPHY  opposed  the  motion.  He  said 
he  inserted  those  lines  that  there  might  be  some 
signification  given  to  the  resolution,  which  he 
proceeded  to  explain. 

Mr.  NICOLL  moved  the  previous  question  on 
the  whole  section. 

The  amendment  of  Mr.  Harris  was  rejected, 
and  the  section  offered  by  Mr.  Murphy  adopted, 
ayes  94,  noes  Messrs.  Dodd  and  Townsend — 2. 
Mr.  DANFORTH  moved  that  members  be  al- 
lowed to  change  their  votes  upon  the  3d  article, 
the  character  of  that  article  having  been  essen- 
tially changed  by  the  adoption  of  the  resolution 
offered  this  morning  by  Mr.  Strong. 

Mr.  PATTERSON  moved  to  lay  the  pending 
order  of  business  on  the  table.    Agreed  to. 

Mr.  HARRIS,  from  the  committee  on  revis- 
ion,  reported  back  the  section  presented  by  Mr. 
Murphy,  and  it  was  agreed  to. 

ARTICLE  VW-ON  BANKING. 
The  Convention  resumed   the    report  of  the 
committee  on  revision — the  eighth  Article  being 
under  consideration. 

Mr.  RICHMOND  moved  a  reconsideration  of 
the  2d  section,  which  requires  a  majority  vote 
to  pass  general  corporation  laws,  &c. 

Mr.  PATTERSON  and  Mr.  RUSSEL  re- 
marked that  this  section  was  now  unnecessary, 
as  by  a  previous  section  a  majority  vote  had 
been  required  for  all  laws. 

Mr.  VAN  SCHOONHOVEN  urged  the  re- 
consideration trlat  the  vote  on  laws  of  this  kind 
might  be  increased  to  two  thirds. 

Under  the  previous  question  the  motion  to  re- 
consider was  lost— 43  to  54. 
The  section  was  rejected — ayes  17,  nays  79. 
Mr.  TAGGART  moved  to  amend  the  5th  sec- 
tion se  that  it  would  read,  "  but  corporations  or 
associations  may  be  formed  for  such  purposes 
under  the  general  laws."    Agreed  to, 
The  7th  section  is  as  follows: — 
§  7.  The  legislature  shall  provide  by  law  for  the  reg 
istering  of  all  bilis  or  notes,  issued  or  put  in  circula* 
tion  as  money,  and  shall  require  ample  security  lor 
the  redemption  of  the  same  in  specie. 

Mr.  CAMBRELENG  moved  to  add  at  the 
end  of  the  section  as  follows: — 

u  But  no  deposit  of  securities  shall  be  required  from 
banks  now  existing  and  incorporated  by  special  acts." 

Mr.  HOFFMAN  had  no  doubt  this  was  now 
the  construction  of  this  section,  and  he  objected 
to  the  amendment. 

Mr.  CAMBRELENG  appealed  to  him  to 
withdraw  the  objection,  but  Mr.  H.  refused. 

Mr.  HARRIS  hoped  the  amendment  would 
be  passed,  as  it  would  satisfy  all  parties  and  al- 
lay the  feeling  which  now  prevailed  among  those 
interested  in  safety  fund  banks.  He  moved  to 
recommit,  with  instructions  to  add  the  amend- 
ment moved  by  Mr.  Cambreleng. 

Mr.  TOWNSEND  opposed  this  motion. 

Mr.  HOFFMAN  said  this  was  an  attempt  to 
disturb  the  compromise  which  had  been  agreed 
upon.  As  the  matter  now  stood,  the  legislature 
would  or  would  not  require  additional  security 
from  the  safety  fund  banks.  But  adopt  this 
amendment  and  you  make  these  banks  constitu- 
tional libertines,  free  to  act  as  they  pleased,  with 
no  power  of  control  by  the  legislature. 

Mr.  STOW  concurred  with  Mr.  Hoffman, 
that  this  would  be  a  dangerous  provision.    The 


section  was  abundantly  guarded  as  it  stood,  but 
if  this  clause  should  be  inserted,  it  might  give  a 
very  unsafe  construction  to  the  remainder  of  the 
sections. 

The  motion  of  Mr.  Harris  was  negatived — 
ayes  22,  noes  71. 

Mr.  MONRO  moved  to  strike  out  the  word 
"  shall,"  where  it  occurs  the  second  time,  and 
insert  "  may." 

Mr.  HOFFMAN  objected. 

The  8th  section  is  as  follows  : 

The  stockholders  in  every  corporation  and  joint- 
stock  association  for  banking  purposes,  issuing  bank 
notes  or  any  kin!  of  paper  credits  to  circulate  as  mo- 
ney, after  the  first  day  of  Jnnuary,  1850,  shall  be  indi- 
vidually responsible  to  the  amount  of  their  respective 
share  or  shares  of  siock  in  any  such  corporation  or 
association,  for  all  its  debts  and  liabilities  of  every 
kind,  contracted  after  the  said  first  day  of  January, 
1860. 

Mr.  KIRKLAND,  for  the  purpose  of  insert- 
ing the  words  ll  hereafter  formed"  after  the 
words  "  banking  purposes,"  moved  a  reconsi- 
deration of  the  section.  Mr.  K.  said  his  object 
was  that  this  constitution  might  not  seem  to  en- 
courage on  its  face  what  every  lawyer  knew  we 
could  not  do. 

Mr.  BAKER  hoped  the  reconsideration  would 
prevail  for  another  reason.  There  had  been  a 
motion  made  to  amend  the  last  line,  by  striking 
out  the  words  "  debts  and  liabilities  of  every 
kind  contracted,"  and  insert  "  notes  or  bills 
issued  for  circulation."  Mr.  B.  showed  the 
necessity  for  this  restriction. 

Mr.  CAMBRELENG  contended  that  all  these 
apprehensions  were  ill-founded,  and  hoped  this 
section  would  not  be  disturbed. 

Mr.  MURPHY  should  vote  for  the  section, 
although  he  protested  against  the  inconsistencies 
of  this  article. 

Under  the  previous  question,  the  motion  to 
reconsider  was  negatived  :  ayes  39,  noes  56. 

The  last  section  was  then  read. 

On  the  question  of  agreeing  to  the  article  and 
ordering  it  engrossed, 

Mr.  MARVIN  called  for  a  division,  so  that 
the  question  should  first  be  taken  upon  that  part 
of  it  which  consisted  of  the  report  on  corpora- 
tions other  than  banking.  That  portion  he  was 
in  favor  of  j  bat  the  remainder  he  was  opposed 
to,  and  he  could  not  see  how  a  majority  oi  the 
Convention  could  consent  to  see  it  incorporated 
in  the  Constitution. 

Mr.  CAMBRELENG  did  not  know  why 
there  should  be  a  distinction  made  between  dif- 
ferent kinds  of  corporations. 

Mr.  MARVIN  again  opposed  the  adoption  of 
the  latter  part  of  the  article,  relating  to  banking 
corporations,  the  provisions  of  which  he  said 
would  throw  the  whole  business  of  banking  in- 
to the  hands  of  the  John  Jacob  Astors,  or  mere 
men  of  straw. 

Mr.  BRUCE  asked  consent  to  offer  the  follow- 
ing additional  section,  but  it  was  objected  to  : — 

All  spec;al  laws  granting  tl  e  power  to  take  private 
property  for  public  use  b,  any  corporation  or  ns»oc  tt- 
tion  (without  the  assent  of  the  owners  thereof,)  or 
granting  a  franchise  or  right  of  way  on  the  public  high- 
way* or  streams  of  this  -tate,  shall  be  pa-seel  by  the 
votes  of  two-thirds  of  all  the  members  elected  to  each 
branch  of  the  Legislature. 

Mr.  CAMBRELENG  mpved   the  previews 


831 


question  on  the  whole  article,  and  it  was  secon- 
ded. 

Mr.  MARVIN  called  for  a  division,  but  it  was 
ruled  out  of  order. 

Mr.  M.  then  asked  unanimous  consent  for  such 
a  division. 

Mr.  CAMBRELENG  objected. 

Some  conversation  here  ensued  as  to  whether 
Mr.  Bruce's  section  was  in  order. 

The  CHAIR  finally  put  the  question  to  the 
Convention  whether  it  should  be  considered,  and 
there  were,  ayes  43,  noes  54. 

The  whole  article  was  then  adopted,  ayes  65, 
noes  38. 

ARTICLK  IX-ON  EDUCATION. 

The  ninth  article,  on  education,  was  next  ta- 
ken up. 

The  only  section  reported  on  this  subject  by 
the  committee  on  revision  is  as  follows: 

§  l  The  proceeds  of  all  lands  belonging  to  this  state 
except  such  parts  thereof  as  may  be  reserved  or  ap- 
propriated to  public  use,  or  ceded  to  the  United  States, 
and  such  as  are  con'iguous  to  the  salt  springs,  which 
shall  hereafter  be  sold  or  disposed  of,  together  with  the 
fund  denominated  the  common  school  fund,  shall  be 
and  remain  a  perpetual  fund;  the  interest  of  which 
shall  be  inviolably  appropriated  to  the  support  of 
common  schools  throughout  this  state. 

Mr.  NICOLL  moved  to  recommit  with  in- 
strucitons  to  substitute  for  this  the  report  of  com- 
mittee No    12. 

Mr.  NICOLL  explained  and  advocated  these 
sections. 

Mr.  TALLMADGE  agreed  heartily  with  his 
friend  in  one  halt  of  his  speech,  and  differed  in 
toto  with  the  rest.  In  all  that  he  said  about 
education,  he  fully  concurred,  but  in  these  two- 
penny provisions  about  the  appropriation  of 
these  funds,  he  hoped  we  should  have  nothing 
to  do  win  them.  He  would  leave  the  legisla- 
ture free  to  act  on  this  subject  of  schools,  and 
there  was  no  necessity  for  a  single  additional 
provision  in  this  constitution. 

Mr.  PATTERSON  said  if  the  Convention 
went  beyond  the  provisions  of  the  section  re- 
ported  by  the  committee  of  revision,  and  made 
provision  for  the  permanent  application  of  the 
U.  S.  deposite  Fund — which  he  was  glad  to  see 
the  gentleman  from  New- York  (Mr.  Nicoll) 
recognize  as  the  property  of  the  state — he  (Mr. 
P.)  thought  some  provision  should  be  made  for 
it  in  the  constitution.  While  he  could  agree  to 
make  all  necessary  provision  for  our  present 
good  system  of  common  schools,  he  should  be  op. 
posed  to  so  doing  at  the  expense  of  the  academies. 
Mr.  P.  went  on  to  state  the  provisions  of  the 
present  law,  by  which  $110,000  was  given  to 
the  schools  upon  condition  that  an  equal  amount 
should  be  raised  by  the  people.  This  sum  goes 
towards  paying  for  sites,  buildings,  libraries, 
&c,,  while  the  academies  have  but  $28,000  from 
the  literature  fund,  and  there  were  lew  of  the 
latter  who  were  able  to  get  along  without  pass- 
ing round  the  hat  every  year.  The  common 
schools  were  in  a  great  measure  rendered  free, 
but  the  students  in  academies  were  obliged  to 
pay  for  their  education  and  find  themselves. 
These  higher  seminaries  must  be  preserved  for 
the  purpose  of  furnishing  teachers  in  the  com- 
mon schools.  The  Normal  school  here  might 
go  far  towards  supplying  this  necessity,  but  it 
could  not  be  supposed  that  it  would  be  entirely 


sufficient  for  the  purpose  designed.  Under  thii 
view  he  could  not  consent  to  the  5th  section  as 
it  stood,  and  he  was  glad  to  know  that  the  chair- 
man of  the  committee  was  willing  to  alter  it. 
He  should  himself  (Mr,  P.)  present  an  amend- 
ment  to  that  section  when  it  came  up. 

Mr.  TUTHILL  moved  to  substitute  for  the 
entire  report  his  minority  article  on  the  same 
subject. 

Mr.  WILLARD  moved  to  amend  this  substi- 
tute by  striking  out  and  inserting  the  first  sec- 
tion of  his  own  report: — 

$  1.  The  proceeds  of  all  lands  belonging  to  this  state 
except  such  parts  thereof  as  may  be  reserved  or  ap- 
propriated to  public  use  or  ceded  to  the  United  States, 
which  shall  hereafter  be  sold  or  disposed  of,  together 
with  the  <und  denominated  the  common  school  fund, 
and  all  monies  heretofore  appropriated  by  law  to  the 
use  of  said  fund,  and  which  may  be  hereafter  added 
thereto,  shall  be  and  remain  a  perpetual  fund,  the  in- 
terest of  which  shall  be  inviolably  appropriated  and 
applied  to  the  support  of  common  schools  throughout 
this  state. 

Mr,  PERKINS  opposed  any  action  that  would 
injure  or  break  down  academies.  He  believed 
the  present  appropriation  from  the  state  treas- 
ury was  abundant  to  secure  the  education  of 
every  child  in  the  state. 

Mr.  RICHMOND  regretted  that  there  was 
not  time  to  discuss  this  very  important  subject, 
in  all  its  bearings,  as  it  deserved.  He  desired 
to  call  especial  attention  to  the  last  clause  of  the 
article,  which  provided  that  the  amount  of  ex- 
pense remaining  after  the  application  of  the  pub- 
lic fund,  shall  be  defrayed  by  taxation  upon  the 
town.  He  believed  that  under  such  a  provision, 
the  expenses  would  be  greatly  enhanced.  Make 
the  districts  themselves  responsible  for  the  ex- 
pense, and  then  the  people  would  be  likely  to 
have  some  interest  in  the  condition  of  their 
schools,  which  was  the  life  and  support  of  them 
in  all  cases. 

Mr.  NICOLL  said  he  proposed  to  strike  out 
the  first  clause  of  the  6th  section,  and  leave  to 
the  legislature  to  determine  in  which  way  the 
expenses  of  free  education  should  be  defrayed. 
He  wished  merely  to  obtain  an  expression  by 
the  Convention  upon  this  great  subject. 

Mr.  A.  W.  YOUNG  spoke  at  some  length  up- 
on the  general  subject. 

Mr.  HOFFMAN  did  not  rise  to  say  anything 
upon  the  subject  of  education,  or  the  best  sys- 
tern  of  education.  Any  attempt  to  discuss  that 
subject  he  apprehended  would  bring  the  Con- 
vention to  its  certain  death  ;  for  although  the 
Convention  might  not  adjourn,  the  members 
would.  All  that  we  could  hope  to  ^o,  might  be 
done  in  a  short  section,  securing  the  principal 
of  the  school  fund,  the  literature  fund,  and  the 
United  States  deposite  fund,  and  rendering  them 
inviolate.  He  hoped  leave  might  be  granted 
him  to  offer  an  amendment,  which  would  cover 
all  that  the  Convention  could  hope  to  do  upon 
this  matter.  His  proposition  was  as  follows : — 
$1.  The  capital  of  the  common  school  fund,  the 
capital  of  the  literature  fund,  and  the  capital  of  the 
United  States  deposite  fund,  shall  be  respectively  pre- 
served inviolate.  The  revenue  of  the  said  common 
school  fund  shall  he  applied  to  the  support  of  common 
schools ;  the  revenues  of  the  said  literature  fund  shall 
be  applied  to  the  support  of  academies,  and  the  sum  of 
$25,000  of  the  revenues  of  the  <  nited  States  deposite 
fund  shalleach  yea t  be  appropriated  to  and  made  a 
part  of  the  capital  o(  the  said  common  school  fund. 

Mr.  PATTERSON  thought  this  the  best  pro. 
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position  which  had  been  offered  on  the  subject. 
He  commented  upon  its  various  provisions  and 
thought  the  only  question  in  it  which  should 
claim  the  attention  of  the  Convention  was, 
whether  the  sum  named  by  him  ($25,000)  was 
too  large  or  too  small,  Was  it  not  a  little  too 
large  to  preserve  inviolate  the  present  appropri- 
ations ?    That  was  the  only  question. 

Mr.  HOFFMAN  (his  motion  being  objected 
to)  movtd  to  lay  the  motion  to  recommit  on  the 
table. 

Mr.  MURPHY  inquired  if  this  motion  to  lay 
on  the  table  would  carry  the  section  in  relation 
to  free  schools  ? 
The  CHAIR  replied  in  the  affirmative. 
Mr.  TOWNSEND  inquired  if  Mr.  Hoff- 
man's section  would  then  be  susceptible  of 
amendment  ? 

The  CHAIR  replied  in  the  affirmative. 
The  motion  to  lay  on  the  table  prevailed — 
ayes  78,  noes  22. 

Mr.  HOFFMAN  then  offered  his  substitute. 
Mr.  O'CONOR  moved  to  amend  by  striking 
out  "  25,000"  and  insert  20,000." 

Mr.  KIRKLAND  hoped  this  would  be  ac- 
ceded to,  as  this  was  just  about  the  amount  of 
surplus  of  that  fund.  With  that  modification, 
he  hoped  the  section  offered  by  Mr.  Hoffman 
Would  be  adopted. 

Mr.  RUSSELL  moved  the  previous  question, 
and  it  was  seconded. 

The  amendment  of  Mr.  O'Conor  was  nega- 
tived, ayes  35,  noes  66. 

The  section  itself  was  then  adopted — ayes 
104,  noes  3. 

Mr.  NICOLL  offered  as  an  additional  section 
the  proposition  to  submit  to  the  people  separately 
the  proposition  to  establish  Free  Schools,  which 
is  as  follows  : — 

$  6.  The  Legislature  shall  provide  for  the  free  educa- 
tion and  instruction  of  every  child  of  the  state,  in  the 
common  schools  now  established,  or  which  shall  here- 
after be  established  therein. 

Mr.  NICOLL  moved  the  previous  question, 
and  it  was  seconded. 

The  section  was  adopted  by  the  following 
vote  :  ayes  57,  nays  53. 

Mr.  DANFORTH  laid  on  the  table  a  motion 
to  reconsider. 

The  section  was  then  referred  to  the  commit- 
tee for  the  purpose  of  preparing  the  form  of  the 
ballot. 

Mr.  RUGGLES  moved  the  following  addi- 
tional  section  : — 

v  — .  The  Legislature  shall  at  the  same  time  provide 
for  raising  the  necessary  taxes  to  carry  into  effect  the 
provisions  contained  in  the  preceding  section. 

Mr.  RICHMOND  moved  to  amend  by  insert- 
ing  "in  each  school  district,"  after  the  word 
"  taxes." 

Mr.  WARD  advocated  the  amendment  of  Mr. 
Ruggles,  and  was  followed  on  the  same  side  by 
Mr.  RUSSELL. 

Mr.  JONES  moved  the  previous  question  and 
it  was  seconded. 

The  amendment  of  Mr.  Richmond  was  agreed 
to. 

The  section  was  also  adopted,  ayes  82.noes  26. 

Mr.  RUGGLES  moved  that  this  be  submitted 
separately"  in  connection  with  the  preceding. 
Agreed  to 


Mr.  NICHOLAS  moved  that  the  9th  article 
be  agreed  to,  and  ordered  engrossed. 
Mr.  CROOKER  moved  a  recess.    Agreed  to. 

AFTERNOON  SESSION. 

Mr.  LOOMIS  moved  to  recommit  the  Oth  ar- 
tiele,  (on  education,)  with  instructions  to  strike 
out  the  two  last  sections,  which  were  ordered 
to  be  submitted  separately. 

Mr.  TAGGART  sustained,  and  Mr.  TOWN- 
SEND  opposed  the  motion,  and  under  the  pre- 
vious question  it  prevailed,  61  to  27. 

Mr.  Loomis  being  appointed  the  committee, 
reported  as  instructed,  and 

The  article,  as  amended,  was  adopted  and 
ordered  to  be  engrossed,  without  a  division. 

ARTICLE  X  -ON  LOCAL  OFFICERS. 

The  first  section  having  been  read, 

Mr.  CROOKER  moved  a  reconsideration  of 
the  vote  by  which  it  was  adopted,  for  the  pur- 
pose  of  making  the  term  of  sheriffs,  &c  ,  two 
instead  of  three  years.  He  moved  the  previous 
question  on  his  motion, and  it  was  seconded,  &c. 

The  Convention  refused  to  recommit,  17  to  81. 

Mr.  ANGEL  said  it  had  been  suggested  to 
him  that  the  first  line  of  the  2d  section  might 
make  officers  now  elective,  permanent,  prevent- 
ing the  legislature  from  abolishing  them.  It 
was,  "  all  officers  now  elective  by  the  people, 
shall  continue  to  be  elected."  He  saw  no  ne- 
cessity for  it  and  moved  to  strike  it  out. — 
Agreed  to. 

Mr.  W.  TAYLOR  moved  an  additional  sec- 
tion as  follows: 

The  political  year  and  legislative  term  shall  begin  on 
the  first  of  January, and  the  legislature  shall  every  year 
assemble  on  the  first  Tuesday  of  January,  unless  a  dif- 
ferent day  shall  be  appointed. 

Some  verbal  amendments  were  made  on  mo- 
tion of  Mr.  PATTERSON  and  Mr.  xMURPHY, 
and  the  article  adopted  and  ordered  to  be  en- 
grossed, ayes  101,  noes  1,  [Mr.  E.  Huntington.] 

ARTICLE  XL— ON  THE  MILITIA. 

The  11th  article  being  next  under  considera- 
tion, the  first  section  was  as  follows: — 

§  1.  The  militia  of  this  state  shall  at  alt  times  here- 
after be  armed  and  disciplined  and  in  readiness  for  ser- 
vice; but  all  such  inhabitants  of  this  state  of  any  re- 
ligious denomination  whatever  as  lrom  scrup  es  of  con- 
science may  be  averse  to  bearing  arms,  shall  be  excus- 
ed therefrom  by  paying  to  the  state  an  eq  .ivalent  in 
money,  and  the  legislature  shall  provide  by  law  for  the 
collection  of  such  equivalent  to  be  estimated  accord- 
ing to  the  expense  in  time  and  money  of  an  ordinary 
able  bodied  militia  man. 

Mr.  BASCOM  obtained  unanimous  consent  to 
strike  out  all  after  the  word  "  therefrom, "  in 
the  5th  line,  and  to  insert  in  lieu  thereof,  the 
words,  "  upon  such  conditions  as  shall  be  pre- 
scribed by  law." 

Mr.  FORSYTH  moved  to  strike  out  the  two 
first  lines  of  the  third  section  as  follows:  "  The 
Governor  shall  nominate,  and  with  the  consent 
of  the  Senate,  appoint  all  major  generals  and 
the  commissary  general,"  and  insert,  •'  All  ma- 
jor generals  shall  be  elected  by  the  officers  of 
the  several  brigades  comprising  the  division." 

Mr.  LOOMIS  hoped  not.  He  disliked  this 
close  corporation  system,  and  he  hoped  it  would 
not  be  extended  by  the  new  constitution. 

Mr.  WARD  opposed  the  motion,  saymg  that 
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this  question  had  been  fully  discussed  and  set- 
tled, and  he  hoped  the  Convention  would  not 
now  reverse  its  decision. 

Mr.  FORSYTH  in  reply  to  Mr,  Loomis,  ur- 
ged that  the  close  corporation  system,  would  in 
effect  be  perpetuated  as  well  under  the  one  mode 
of  appointment  as  the  other. 

Mr.  WHITE  moved  the  previous  question, 
and  there  was  a  second,  and  the  motion  lost. 

The  article  was  read  through  and  adopted, 
and  ordered  to  be  engrossed  :  ayes  95,  noes — 
Messrs.  Jones,  W.  H.  Spencer,  and  Warren — 3. 

Mr,  PERKINS  called  attention  to  the  fact 
that  with  the  exception  of  the  treasurer,  there 
was  no  provision  made  for  the  removal  of  offi- 
cers having  charge  of  public  funds.  To  supply 
this  omission,  he  moved  the  following  : — 

§  l.  The  Governor,  Lieut.  Governor  and  Chief  Jus- 
tice of  the  Court,  of  Appeals,  shall  constitute  a  com- 
mission lor  hearing  and  investigating  all  suspicions 
and  charges  of  embezzlement,  fraud,  oppression,  gross 
neglect,  or  other  malversation  in  office,  of  all  officers, 
(except  judicial,)  whose  powers  and  duties  are  not  lo- 
cal, and  who  shall  be  elected  at  general  elections  — 
They  shall  have  power  at  all  times  to  compel  the  at- 
'  tendance  of  witnesses  and  the  production  of  papers; 
to  examine  all  books,  accounts,  acts  and  omissions  of 
such  officer.  They  may,  under  such  regulations  as 
shall  be  prescribed  by  law,  remove  such  officers,  and 
appoint  others  in  their  place;  but  before  any  such  offi- 
cers shall  be  removed  he  shall  be  furnished  wi^thacopy 
of  the  charges  made  against  him,  and  be  heard  in  his 
defence.  Upon  the  removal  of  any  such  officer,  a  copy 
of  the  charges  and  the  evidence  taken  in  support  of  the 
same,  shall  be  filed  in  the  office  of  the  Secretary  of 
State.  Officers  appointed  by  any  body,  or  board  of  pub- 
lic officers,  may  except  as  otherwise  provided  in  this 
constitution, be  removed  under  such  regulations  as  may 
be  prescribed  by  law. 

Mr.  MARVIN  moved  to  strike  out  the  words 
"suspicions  and,"  in  the  third  line.     Agreed  to. 

Mr.  VAN  SCHOONHOVEN  moved  to  insert 
"official"  before  "books"  in  the  eighth  line. — 
Agreed  to. 

Mr.  PORTER  moved  to  insert  "legislative 
and"  before  "judicial,"  in  the  parenthesis.  He 
feared  giving  this  inquisitorial  power,  which  in 
high  partizan  times  might  be  used  to  remove 
legislators  as  well  as  others,  merely  for  the  pur- 
pose of  substituting  agents  of  the  appointing  or 
removing  power.     Agreed  to. 

Mr.  KIRKLAND  moved  the  following  sub- 
stitute for  the  section: 

§  1.  Provision  shall  be  made  by  law  for  the  removal 
foT  misconduct  or  malversation  in  office  of  all  officers 
(except  judicial)  whose  powers  and  duties  are  not  lo- 
cal and  legislative,  and  who  shall  be  elected  at  gene- 
rat  elections,  and  also  for  supplying  vacancies  created 
by  such  removals. 

Under  the  previous  question  this,  was  adopt- 
ed, 51  to  24. 

Mr.  STOW  offered  the  following  additional 
section : — 

§  2.  The  legislature  may  declare  the  cases  in  which 
any  office  shall  be  deemed  vacant,  where  no  provision 
is  made  for  that  purpose  in  this  Constitution. 

This  was  also  agreed  to. 

Mr.  JONES  moved  that  these  two  sections 
be  adopted  and  ordered  engrossed  as  a  psrt  of 
article  X.    Agreed  to. 

ARTICLE  XII— ON  OATHS. 

This  article,  which  is  the  same  as  in  the  old 
constitution,  was  adopted  and  ordered  to  be  en- 
grossed, without  amendment. 

ARTICLE  XIII— FUTURE  AMENDMENTS. 

Mr.  CROOKER  moved  to  recommit  with  in- 


structions to  strike  out  the  second  section,  (pro- 
viding for  future  Conventions.)     Lost- 

The  article  was  adopted  and  ordered  to  be 
engrossed. 

MISCELLANEOUS. 

This  article  provides  for  the  expiration  of  the 
terms  of  offices  abolished,  and  the  commence- 
ment of  the  term  of  all  others,  and  the  organi- 
zation of  the  new  Government  in  general. 

The  3rd  section  which  provides  for  the  Secre- 
tary of  State,  &c,  loan  commissioners,  and 
county  superintendents,  shall  hold  until  the  31st 
December,  '47,  was  the  subject  of  some  conver- 
sation— Mr.  RUSSELL  desiring  to  insert  the 
Agent  of  the  Clinton  Prison,  and  Mr.  CROOK- 
ER to  strike  out  county  superintendents — the 
latter  moving  to  strike  them  out.  Mr.  LOOMIS 
moved  to  include  in  the  motion  loan  commission- 
ers.    Both  sections  were  agreed  to. 

The  fourth  section  was  so  amended,  on  mo- 
tion of  Mr.  CROOKER,  as  not  to  compel  the 
courts  to  "  organize  '?  on  the  day  named  in  it 
— by  striking  out   "  organize  and  " 

Mr.  RUGGLES  moved  the  following  addition 
to  the  fifth  section  : — 

'c  The  courts  of  oyer  and  terminer  hereby  established 
shall,  in  their  respective  counties,  have  jurisdiction, 
on  and  after  the  day  last  mentioned,  of  all  indictments 
and  proceedings  then  pending  in  the  present  courts  of 
oyer  and  terminer ;  and  also  of  all  indictments  and  pro- 
ceedings then  pending  in  the  present  courts  of  general 
sessions  of  the  peace,  except  in  the  city  of  New  York, 
and  except  in  cases  of  which  the  courts  of  sessions 
hereby  established  may  lawfully  take  cognizance  ;  and 
of  such  judgments  and  proceedings  the  courts  of  ses- 
sion hereby  established  shall  have  jurisdiction  on  and 
after  the  day  mentioned." 

Mr.  LOOMIS  moved  to  add  between  the 
printed  section  and  the  amendment  of  Mr.  Rug- 
gles,  the  following  : — 

"  Proceedings  pending  in  courts  of  common  pleas  on 
writs  originally  commenced  in  justices'  courts  shall 
be  transferred  to  the  county  courts  provided  for  in  this 
Constitution,  in  such  manner  and  form,  and  under  such 
regulations  as  shall  be  provided  by  law." 

Both  amendments  were  agreed  to,  and  the 
section  adopted. 

Mr.  SWACKHAMER  inquired  by  what  au- 
thority  the  select  committee  had  left  out  the  sec- 
tion abolishing  the  offices  of  masters  and  exam- 
iners in  chancery  ? 

Mr.  BAKER  said  this  was  provided  for  in  the 
8th  section. 

Mr.  SWACKHAMER  said  that  was  not  the 
same.  He  moved  to  recommit  the  6th  section 
with  instructions  to  add  to  it  the  following  : — 

t(  The  offices  of  master  and  examiner  in  chancery  are 
hereby  abolished  " 

TherR  was  a  good  deal  of  warm  conversation 
here  between  Messrs.  SWACKHAMER  and 
RUSSELL,  as  to  the  fact  whether  the  commit- 
tee of  revision  had  or  had  not  transcended  their 
p€wers,  and  whether  the  section  in  fact  abolish- 
ed the  offices  of  master  and  examiner. 

Mr.  JONES  moved  the  previous  question,  and 
it  was  seconded. 

The  motion  of  Mr.  Swackhamer  was  nega- 
tived. 

The  section  was  agreed  to. 

The  8th  section  is  as  follows  : 

§  8.  The  offices  of  chancellor,  justices  of  the  supreme 
court,  master  in  chancery,  (except  as  herein  otherwise 
provided)  circuit  and  county  judges,  vice-chancellors, 
assistant  vice.chancellor,  supreme  court  commissioa 

53 


834 


era,  examiners  in  chancery,  and  surrogates,  as  now 
existing,  shall  expire  on  the  first  Monday  of  July,  1847 

Mr.  BASCOM  offered  the  following  substi- 
tute : — 

4  — .  The  offices  of  chancellor,  justice  of  the  existing 
supreme  court,  circuit  judge,  vice  chancellor,  assist- 
ant vice-chancellor,  judges  o(  the  existing  county  courts 
of  each  county,  supreme  court  commissioner,  master 
in  chancery,  examiner  in  chancery,  and  surrogate,  (ex- 
cept as  herein  otherwise  provided,)  are  abolished  Irom 
and  after  the  first  day  of  July,  1847. 

After  some  conversation, 

Mr.  LOOMIS  moved  to  amend  the  original 
section,  by  making  the  last  clause  read  as  fol- 
lows : — '•  As  they  now  exist  are  abolished,  and 
Shall  expire  on  the  first  Monday  of  July,  1847." 

Mr.  HARRIS  moved  to  strike  out  the  words 
"as  they  now  exist."    Agreed  to. 

The  amendment  of  Mr.  Loomis  was  agreed  to. 

The  substitute  of  Mr.  Bascom  for  the  origi- 
nal section,  as  amended,  now  coming  up, 

Mr.  NICOLL  moved  the  previous  question, 
and  it  was  seconded,  and  the  substitute  of  Mr. 
Bascom  agreed  to. 

Mr.  RAKER  wanted  to  add  after  the  word 
"  supreme  court  commissioner,"  "  commission- 
ers to  take  affidavits  to  be  read  in  the  supreme 
court."     Objected  to. 

The  10th  section,  providing  that  sheriffs, 
clerks  and  coroners  in  office  when  this  constitu- 
tion takes  effect,  shall  serve  out  their  terms,  was 
the  subject  of  some  conversation. 

Mr.  HARRIS  moved  to  include  "  justices  of 
the  peace."  Agreed  to  j  and  the  section  as 
amended  was  adopted. 

Mr.  W.  TAYLOR  offered  the  following  addi- 
tional section  : — 

6  12.  The  8th  section  of  the  5th  article,  so  far  as  it 
relates  to  the  offices  thereby  abolished,  shall  take  ei- 
fect  on  the  first  day  of  July,  next  after  the  adoption  of 
this  constitution,  except  in  case  where  the  offices  shall 
sooner  expire. 

Mr.  T.  said  these  were  the  offices  of  weigher, 
guager,  &c  many  of  whom  had  made  large  out- 
lays, and  he  presumed  it  was  not  the  intention 
to  do  them  a  positive  injury. 

Mr.  MORRIS  inquired  if  most  of  these  offi- 
ces did  not  expire  this  winter?  He  understood 
they  were  appointed  for  two  years,  under  Gov. 
Wright.  [A  voice — "  under  Gov.  Young.'] 
Mr.  M.  repeated  uader  Gov.  Wright. 

Mr.  STOW:— The  gentleman  forgets  that  the 
law  does  not  recognize  remote  possibilities. 
[Laughter.] 

Mr.  MORRIS  was  serious  about  this.  His 
impression  was  that  these  officers  were  appoint- 
ed at  the  commencement  of  this  administration, 
and  would  go  out  at  the  end  of  two  years.  If 
so,  there  could  be  no  better  time  to  abolish  these 
oflices  than  when  they  expired. 

Under  the  previous  question?  moved  by  Mr. 
NICOLL  the  section  was  rejected—ayes  18/ 
noes  76. 

Mr.  MORRIS  offered  the  following  section:— 

$  12.  All  courts  established  in  any  county  or  city, 
and  ail  judicial  and  other  officers  of  such  courts  in  of- 
fice on  the  first  day  of  January,  1847,  shall  continue 
with  all  their  respective  powers  and  compensation 
until  the  first  day  of  July,  1847,  (unless  sooner  discon- 
tinued by  the  legislature)  on  which  day  the  term  of 
office  of  all  such  officers  shall  expire.  And  tUe  courts 
in  cities  shall  remain  with  their  present  powers  and 
jurisdiction  until  otherwise  directed  by  law. 

Mr.  MQI|BIS  explained  that  his  object  was 


to  continue  the  operation  of  local  courts  in  city 
and  county  on  the  1st  July,  1847,  by  which  time 
the  new  judges  would  be  elected  and  the  courts 
recognized  by  the  legislature. 

Mr.  NICOLL  asked  if  this  would  not  abolish 
all  our  city  courts? 

Mr.  WORDEN  said  it  would  abolish  clerks 
now  elected  and  other  officers  of  courts-*  even 
the  sheriffs.  It  would  abolish  all  the  lawyers 
besides. 

Mr.  MORRIS  modified  the  section  so  as  to 
make  it  applicable  to  judicial  officers — and 
The  section,  as  modified,  was  adopted. 
Mr.  RUGGLES  inquired  if  the  section  would 
not  abolish  the  superior  court  in  New  York? 

Mr.  O'CONOR  :  No.  It  was  framed  express- 
ly  to  save  these  courts. 

Mr.MURPHY  suggested  that  provision  should 
be  made  somewhere  for  supplying  these  courts 
with  judges,  which  was  not  done  in  any  part  of 
this  constitution.  He  urged  that  it  was  but  just 
that  if  we  continued  the  courts,  we  should  con- 
tinue in  office  the  incumbents  until  their  terms 
expired. 

Mr.  TAGGART  moved  to  strike  out  the 
words,  "  on  which  day  the  term  of  office  of  all 
such  judicial  officers  shall  expire." 

Mr.  MORRIS  said  although  the  city  courts 
were  continued  in  some  form,  the  judges  of  all 
of  them  were  to  be  abolished  on  the  day  named 
in  this  section — except  the  three  judges  of  the 
superior  court  in  New  York.  If  we  were  to 
sweep  away  all  these  judges,  why  leave  the 
three  judges  of  the  superior  court  ?  He  trusted 
we  were  not  going  to  make  fish  of  one  class  of 
judges  and  flesh  of  another — but  that  all  would 
be  elective  alike. 

Mr.  MURPHY  urged  that  though  there  might 
be  a  propriety  in  discontinuing  judicial  officers 
when  we  had  reorganized  the  courts  ;  yetiie  in- 
sisted that  it  would  be  improper  to  put  out  of 
office  judges  of  courts  which  we  proposed  to  con- 
tinue until  the  legislature  should  otherwise  di- 
rect. There  might  be  grievances  in  regard  to 
the  judges  of  the  superior  court  in  New  York  ; 
but  he  protested  against  applying  a  rule  intended 
for  New  York  to  all  other  cities.  They  had 
good  judges  in  Brooklyn,  and  desired  to  sustain 
them — and  not  to  have  a  scramble  for  their  seats 
in  a  few  months.  They  had  been  appointed  but 
a  short  time.  He  proposed  to  add  at  the  end  of 
the  section  the  folloming  : — 

"  All  the  judicial  officers  of  such  courts  shall  con- 
tinue in  office  until  the  expiration  of  their  respective 
terms  as  now  established,  unless  such  courts  be  dis 
continued  by  the  legislature. " 

Mr.  MORRIS  disclaimed  acting  from  a  mere 
desire  to  get  rid  of  the  judges  of  the  superior 
court.  He  proposed  this  section  as  an  act  of 
justice  and  principle — and  as  in  strict  accor- 
dance with  the  action  of  the  Convention,  which 
the  gentleman  had  himself  sanctioned. 

After  some  further  conversation, 

Mr.  WHITE  moved  the  previous  question  on 
Mr.  Taggart's  amendment,  and  it  was  agreed 
to. 

Mr.  NICOLL  moved  the  previous  question 
on  Mr.  Murphy's  amendment  and  the  section. 

The  amendment  was  rejected,  and  Mr.  Mor- 
ris' section,  as  amended,  was  adopted ,62  to  12. 

Mr.  RUGGLES  doubted  whether  gentlemen 
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were  aware  of  the  full  operation  of  this  sec- 
tion, and  he  laid  on  the  table  a  motion  for  re- 
consideration. As  he  understood  it,  it  abolish- 
ed the  offices  of  judges  of  the  city  courts  by 
implication  merely.  What  we  did.  should  be 
done  directly. 

The  6th  section  was  slightly  modified  at  the 
suggestion  of  Mr.  RHOADES,  and  on  motion 
of  Messrs.  RUGGLES  and  HARRIS, 

Mr.  ST.  JOHN  offered  the  following  addi- 
tional section. — 
§§— .  No  public  officer  shall  receive  pay  from  the 
ublic  treasnry  for  services  rendered  in  two  capacities 
uring  the  same  period  of  time ;  nor  shall  any  such 
officer  receive  pay  for  constructive  services  or  for  ser- 
vices which  have  not  actually  been  performed. 

Mr.  NICOLL  moved  to  lay  the  same  on  the 
table.  Carried,  52  to  35. 
Mr.  KENNEDY  offered  the  following:— 
§  — .  All  appointments  by  any  legislative  body  or  of- 
ficial board,  on  whom  appointment  to  office  may  de- 
volve, shall  be  made  viva  voce;  and  a  record  of  the 
vote  of  each  member  shall  be  entered  on  their  respec- 
tive journals. 

Mr.  TALLMADGE  moved  to  lay  it  on  the 
table  for  the  time  being.    Agreed  to. 

SEPARATE  SUBMISSION. 
Mr.  RUGGLES  here  expressed  a  desire,  be 
fore  acting  on  the  miscellaneous  article,  to  take 
the  sense  of  the  Convention  on  the  practicabili- 
ty of  submitting  the  judiciary  article  separately 
to  the  people,  for  approval  or  rejection.  He 
believed  it  to  be  practicable,  and  if  so,  a  matter 
of  duty,  under  the  injunctions  of  the  Conven- 
tion act.     He  read  resolutions  which  he  had 


drawn  up,  recommitting  this  subject  to  the  com- 
mittee of  revision,  with  instructions  to  rear- 
range the  several  sections  that  had  been  trans- 
ferred from  the  judiciary  to  the  miscellaneous 
article,  and  to  submit  the  form  of  a  separate 
submission  of  the  judiciary  article  thus  rear- 
ranged. 

After  some  conversation, 

Mr.  TALLMADGE  moved  a  reference  to  the 
committee  on  revision,  to  reconsider  their  reso- 
lution, and  inquire  into  the  expediency  of  sub- 
mitting the  several  articles  separately  as  far  as 
practicable. 

Mr.  RUGGLES  moved  to  amend  so  as  to  in- 
struct that  committee  to  report  the  judiciary  ar- 
ticle for  separate  submission. 

Mr  PATTERSON  insisted  that  this  would 
be  utterly  impossible — and  that  if  it  were  prac- 
ticable, it  would  take  a  month  to  re-arrange  the 
articles  for  separate  submission. 

Mr.  RUGGLES  insisted  that  there  was  no 
difficulty  about  it. 

Mr,  RICHMOND  took  the  same  ground. 

Mr  O  CONOR  concurred  also  with  Mr.  Rug- 
gles that  there  was  no  kind  of  difficulty  in  sub- 
mitting this  judiciary  article  separately.  He 
said  this  after  having  examined  this  constitu- 
tion with  reference  to  this  very  question. 

Mr.  BRUNDAGE  had  leave  to  record  his 
vote  in  favor  of  the  10th  article. 

On  motion  of  Mr.  NICHOLAS,  the  Conven- 
tion 

Adjourned  to  84  o'clock  to-morrow  morning. 


FRIDAY,  OCTOBER  9. 


No  clergyman  present 

FUNDS  IN  CHANCERY 

Mr.  MANN  called  for  his  resolutions  reported 
yesterday  from  the  select  committee  on  the  funds 
in.  chancery. 

Mr.  LOOMIS  opposed  the  resolutions.  These 
matters  might  well  be  left  to  the  legislature, 
which  must  make  some  provision  for  the  dispo- 
sition of  these  funds,  the  court  of  chancery  be- 
ing abolished. 

Mr.  MANN  spoke  in  defence  of  his  resolu- 
tions, the  passage  of  which  he  thought  neces- 
sary. 

Mr.  TAGGART  trusted  that  the  Convention, 
after  imposing  upon  the  officers  in  chancery  such 
onerous  duties  as  they  had  been  required  to 
perform,  would  make  some  use  of  the  informa- 
tion furnished. 

Mr.  MILLER  moved  to  lay  the  first  resolu- 
tion on  the  table.     Carried — 42  to  32 

The  second  resolution  was  adopted. 
CITY  COURTS. 

Mr.  RUGGLES  moved  to  reconsider  the  sec- 
tion adopted  last  night,  on  the  motion  of  Mr. 
Morris,  relating  to  courts  in  cities,  for  the  pur- 
pose of  adopting  the  following  in  its  place  : — 

§  — .  All  local  courts  established  in  any  city  or  vil- 
lage, including  the  Superior  Court,  Common  Pleas 
and  Surrogate's  Courts  of  the  city  and  county  of 
New  York,  shall  remain  with  their  present  powers  and 
jurisdiction  until  otherwise  directed  by  the  legislature ; 


and  the  judges  of  such  court?  and  any  clerks  thereof 
in  office  on  the  first  day  of  January,  1847,  shall  contin- 
ue in  office  until  the  expiration  of  their  terms  of  office 
or  until  the  legislature  shall  otherwise  direct. 

The  motion  to  reconsider  was  agreed  to,  at 
ter  a  brief  explanation  by  Mr.  O'Conor. 

The  substitute  of  Mr.  Ruggles  being  before 
the  Convention. 

Mr.  PATTERSON  moved  to  amend  by  strik- 
ing out  u  and  any  clerks  thereof/'  and  also  all 
after  "  office,"  near  the  end  of  the  section  and 
inserting  "  until  the  first  Monday  of  July,  1847, 
and  no  longer." 

Messrs.  O'CONOR,  PAf  TERSON,  LOOM- 
IS,  and  WORDEN,  discussed  this  proposition. 

Mr.  BERGEN  moved  the  previous  question, 
which  was  seconded. 

Mr.  Patterson's  amendment  was  lost,  ayes 
35,  noes  61,  and 

The  substitute  of  Mr.  Ruggles  was  adopted, 

Mr.  MORRIS  asked  unanimous  consent  to 
transfer  the  words  "  until  otherwise  directed  by 
the  legislature." 

The  section  as  amended  was  agreed  to. 
VIVA  VOICE  APPOINTMENTS. 

Mr.  KENNEDY  called  for  the  consideration 
of  the  section  offered  by  him  yesterday,  declar. 
ing  that  the  votes  for  all  appointments  to  office 
by  any  board  upon  whom  it  should  be  devolved 
to  make  them  should  be  given  viva  uoce,  and 
entered  on  the  journals  of  such  bodies. 
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The  Convention  refused  to  consider,  34  to  43. 
THE   REVISED  CONSTITUTION. 

On  motion  of  Mr.  WARD,  the  Convention 
proceeded  to  the  unfinished  business. 

The  question  was  on  the  14th  article. 

Mr.  RUSSELL  moved  the  previous  question, 
and  the  article  was  agreed  to,  and  ordered  to  be 
engrossed. 

COLORED  SUFFRAGE. 

The  Convention  next  proceeded  to  the  consid- 
eration of  the  report  of  the  committee  on  revis- 
ion, submitting  separately  the  proposition  to  ex- 
tend the  right  of  suffrage  to  colored  citizens. 

Mr.LOOMIS  moved  to  recommit  with  instruc- 
tions to  strike  out  all  to  the  fourth  paragraph 
and  insert  a  provision  that  the  last  clause  of  the 
first  section  of  the  article  on  suffrage  shall  be 
submitted  to  the  people  for  their  approval  or  re- 
jection j  and  to  amend  the  remainder  of  the  re- 
port in  accordance.  He  desired  to  avoid  the 
absurdity  of  having  two  parts  of  the  same  arti- 
cle in  direct  contradiction  with  each  other. 

Mr.  NICHOLAS  said  this  would  unsettle  the 
freehold  suffrage  of  the  colored  people.  The 
Convention  had  decided,  by  a  strong  vote,  not  to 
deprive  them  of  this  right,  and  that  it  should  not 
be  involved  by  this  special  submission  of  the 
question  of  equal  suffrage.  If  the  people  deci- 
ded in  favor  of  equal  suffrage,  the  present  right 
would  of  course  become  a  nuility,  but  should  the 
special  submission  fail,  he  wished,  and  he  be- 
lieved the  Convention  intended,  that  the  present 
freehold  suffrage  should  be  continued  in  full 
force. 

Mr.  JONES  moved  to  lay  the  motion  to  re- 
commit on  the  table.     Agreed  to. 

Mr.  RUSSELL  moved  the  previous  question 
on  the  first  resolution,  and  there  was  a  second, 
and  it  was  adopted — ayes  84,  noes  25. 

NOES— Messrs.  Allen,  Cambreleng,  Conely,  Cornell, 
Cuddeback,  Brundage,  Harrison,  Hunt,  A.  Huntington, 
Jones,  Kennedy,  Mann,  Morris,  O'Conor,  Perkins,  Hi- 
ker, Sanford,  Shepard,  Stephens,  Tilden,  Vache,  Ward, 
White,  Wood,  Yawger— 25. 

Mr.  O'CONOR  moved  to  lay  the  second  mo- 
tion on  the  table  until  the  supplemental  report 
was  taken  up.     Lost — ayes  20,  noes  84. 

The  second  resolution  was  agreed,  to  and  both 
ordered  to  be  engrossed. 

Mr.  TAYLOR  offered  the  following,  and  it 
was  agreed  to ; 

Resolved,  That  it  shall  be  the  duty  of  the  Secretary 
of  State  to  cause  the  Constitution,  as  proposed  to  be 
amended,  together  with  the  forms  of  the  ballots,  to  be 
published  at  least  twice  prior  to  the  election  in  each 
of  the  public  newspapers  published  in  this  state,  Pro 
vided,  the  same  shall  be  published  for  such  reasonable 
compensation  as  shall  be  fixed  by  the  Secretary  of  State 
and  Comptroller;  but  no  neglect  to  publish  the  same 
in  any  of  the  papers  of  this  state  shall  impair  the  vali- 
dity of  the  notice. 

The  Convention  then  took  up  the  supple- 
mental rtport  of  the  committee  on  revision,  the 
first  resolution,  as  follows,  being  under  consi- 
deration : 

Resolved,  That  in  the  judgment  of  this  Convention 
the  several  amendments  to  this  Constitution,  agreed  to 
by  this  Convention,  cannot  be  prepared  so  as  to  be  vo- 
ted upon  separately 

Mr.  KIRKLAND  rose  to  protest  against  this 
resolution.  The  act  under  which  this  Conven- 
tion had  acted  required  them  to  submit  to  the 
people  each  article  separately,  if  in  the  judg- 


ment of  the  Convention  it  should  be  practicable 
Deeming  it  practicable,  he  could  not  vote  for  the 

resolution. 

Mr.  BASCOM  said  the  act  required  another 
thing.  It  required  them  to  submit  the  amended 
constitution  to  the  people  at  the  coming  election, 
which  they  should  not  do,  if  they  spent  a  week 
or  two  in  arranging  it  He  moved  the  previ- 
ous question,  and 

The  first  resolution  was  adopted,  ayes  70, 
noes  40. 

Mr.  O'CONOR  offered  the  following:— 

Resolved,  That  it  be  referred  to  a  select  committee 
of  three  to  arrange  the  amendments  to  the  constitution 
agreed  to  by  this  Convention  in  such  manner  that  the 
amendments  relating  to  the  judiciary,  and  also  the 
amendment  relating  to  future  amendments,  may  be 
separately  submitted ;  and  that  the  said  committee  re- 
port the  manner  of  so  submitting  all  said  amendments, 
together  with  the  form  of  the  ballot,  within  two  hours. 

Mr.  COOK  enquired  if  it  was  in  order. 

The  PRESIDENT  (Mr.  Ward  pro  tern.)  de- 
cided that  it  was  not,  without  a  reconsideration 
of  the  vote  just  taken. 

Mr.  O'CONOR  appealed,  and  proceeded  to 
explain.  He  said  the  Convention  had  decided 
the  several  amendments  could  not  all  be  voted 
upon  separately;  but  it  did  not  follow  that  some 
particular  articles  might  not  be  separately  sub- 
mitted. 

Mr.  SWACKHAMER  contended  that  the  de- 
cision of  the  chair  was  right. 

Mr.  HARRIS  sustained  the  chair,  and  looked 
upon  the  appeal  as  the  last  struggle  against  a 
constitution  which  was  the  best  that  ever  was 
framed.  He  had  never  moved  the  previous 
question,  but  he  thought  this  was  the  proper 
place  to  begin.  He  moved  the  previous  ques- 
tion. 

Mr.  O'CONOR  called  for  the  yeas  and  nays 
on  seconding,  and  there  were  yeas  70,  nays  26. 

The  decision  of  the  Chair  was  affirmed, ayes 
74,  noes  17. 

The  2d,  3d,  and  4th  resolutions  were  adopted. 

Mr.  HOFFMAN  here  rose  and  said— ' 'I  sup- 
pose, Mr.  President,  that  we  have  now  got 
nearly  through  with  our  labors.  We  have  made 
a  Constitution  which  I  admit  contains  some  pal- 
pable defects  and  errors  ;  but  I  affirm  that  it 
contains  more  excellent  matter,  got  together  by 
this  Convention,  than  any  constitution  in  the 
whole  earth.  I  suppose  that  the  resolutions  just 
adopted,  together  with  that  adopted  on  the  mo- 
tion of  the  centleman  from  Onondaga,  (Mr.  W. 
Taylor,)  should  be  ordered  to  be  engrossed 
with  the  Constitution  as  one  of  the  Convention's 
public  acts.    I  therefore  make  you  that  motion." 

Mr.  NICOLL  said  this  would  be  done— the 
resolutions  being  engrossed  on  a  separate  piece 
of  parchment. 

Mr.  HOFFMAN  varied  his  motion  according- 
ly, and  it  was  agreed  to  nem.  con. 

Mr.  HOFFMAN  then  suggested  that  some 
member  who  could  write — he  could  not,  and, 
therefore,  he  hoped  he  should  not  be  on  the  com- 
mittee— should  move  the  appointment  of  a  com 
mittee  to  prepare  a  short  address  to  the  people 
to  accompany  the  constitution. 

Mr.  VAN  SCHOONHOVEN  hoped  the  gen- 
tleman from  Herkimer  would  make  the  motion, 
and  he  be  appointed  on  the  committee;  and  if 
writing  was  inconvenient  to  him  he  could  obtain 
an  amanuensis. 
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Mr.  NICOLL  moved  that  a  committee  of  three 
oe  appointed,  of  which  Mr.  Hoffman  should  be 
the  chairman,  to  prepare  the  address  suggest 
ed. 

Mr.  VAN  SCHOONHOVEN  suggested  that 
the  number  of  the  committee  be  five. 

Mr.  NICOLL  assented. 

Mr.  HOFFMAN  moved  to  strike  out  his  own 
name. 

Mr.  BASCOM  said,wehave  excused  the  gen- 
tleman from  Herkimer  a  number  of  times,  but 
I  cannot  vote  to  excuse  him  now. 

The  motion  to  excuse  Mr.  Hoffman  was  ne- 
gatived.   The  resolution  was  then  adopted. 

The  CHAIR  designated  Messrs.  Hoffman, 
Nicoll,  Porter,  Stow  and  as  said 

committee. 

Messrs.  SMITH  and  WHITE  both  called  for 
the  consideration  of  a  resolution  some  time  since 
offered  by  Mr.  Chatfield,  to  designate  the 
Door-keepers  as  Assistant  Secretaries,  in  order 
to  secure  them  the  compensation  formerly  paid 
to  such  officers  in  the  legislature. 

The  resolution  was  discussed  by  various  gen- 
tlemen. 

Mr.  NICHOLAS  said  that  ours  was  a  gov- 
ernment of  laws,  and  the  very  being  of  that  gov- 
ernment depended  upon  the  supremacy  of  the 
laws.  As  constitution  makers  we  should  not 
practice  or  countenance  such  an  evasion  of  the 
law  as  was  now  proposed.  He  would  be  libe- 
ral in  the  allowance  to  the  attendants  on  the 
Convention  as  far  as  the  law  would  permit,  and 
if  the  law  was  defective  and  would  not  remune- 
rate them  for  their  services,  he  would  unite  with 
other  gentlemen  in  a  representation  to  that  effect 
to  the  legislature,  and  he  had  no  doubt  ample 
justice  would  be  done  them;  but  he  would  not 
evade  the  existing  law.  He  would  not  attempt 
to  do  by  indirect  means  what  could  not  be  done 
under  a  fair  construction  of  the  existing  law. 

Mr.  MORRIS  offered  a  substitute  to  the  effect 
that  each  member  of  this  Convention  would 
contribute  his  equal  quota  irom  his  private 
means,  to  make  up  the  pay  ot  these  officers  to 
$3  per  day. 

Mr.  JONES  offered  a  substitute  requesting  the 
next  legislature  to  make  up  the  pay  of  these  offi- 
cers to  $3  per  day. 

Mr.  MORRIS  withdrew  his  amendment;  and 
that  of  Mr.  Jones'  was  adopted. 

Mr.  CAMBRELENG  remarked  that  there 
was  a  class  of  hard  working  gentlemen,  who 
had  served  us  faithfully,  and  who  were  entitled 
to  our  thanks,  which  were  all  that  we  had  the 
power  to  give  them.  He  offered  the  following 
resolution,  which  was  unanimously  adopted: — 

Resolved,  That  the  six  gentlemen,  connected  with 
the  Albany  Argus,  Albany  Atlas  and  Albany  Evening 
Journal,  as  Reporters,  viz  :  Sherman  Croswell,  Rich- 
ard  Sutton,  Wm.  G.  Bishop,  Wm.  H.  Attree,  Wm.  H. 
Hill  and  Francis  S.  Rew,  fee  entitled  to  the  thanks  of 
this  Convention  for  the  industry  and  ability  with  which 
they  have  discharged  their  duty  as  Reporters  for  the 
papers  to  which  they  have  been  respectively  attached. 

Mr.  STOW  being  compelled  to  leave  the  city 
to-day,  asked  to  be  excused  from  serving  on  the 
committee  to  prepare  an  address.    Agreed  to. 

Mr.  MILLER  offered  a  resolution  recommend- 
ing the  next  legislature  to  provide  for  the  pay- 
ment of  the  clergymen  officiating  at  this  Con- 
vention.   Adopted. 


Mb.  WORDEN  offered  a  resolution  returning 
the  thanks  of  this  Convention  to  the  clergy. — 
Adopted. 

Mr.  NICOLL     (for  himself  and    Mr.  BA- 
KER)   the  engrossing  committee,  reported  the 
Constitution  as  correctly  engrossed  upon  parch-   • 
ment,  which  the  Secretaries  proceeded  to  read. 

At  two  o'clock,  six  articles  having  been  read, 
the  reading  was  suspended,  and  the  Convention 
took  a  recess. 

AFTERNOON  SESSION. 

Mr.  W.  TAYLOR  offered  a  resolution  di- 
recting the  Secretary  of  State  to  compare  the 
printed  copies  of  the  constitution  with  the  en- 
grossed copy  to  be  deposited  in  his  office,  &c, 
&c,  which  was  agreed  to. 

The  reading  of  the  engrossed  constitution  was 
then  concluded. 

Mr.  TAGGART  moved  that  the  constitution, 
as  read,  be  adopted  and  signed  ;  adding  that 
though  there  were  many  things  in  it  that  he  dis- 
approved, as  a  whole  it  was  a  better  constitu- 
tion than  we  had  ever  had,  and  he  was  disposed 
to  take  it  as  it  was. 

Mr.  PATTERSON  seconded  the  motion,  and 
hoped  it  would  receive  a  unanimous  aye.  That 
the  instrument  had  defects  could  not  be  denied  j 
but  on  the  whole  there  was  so  much  more  in  it 
that  he  approved,  than  that  he  did  not  approve, 
that  he  should  give  it  his  hearty  approval.  He 
adverted  to  some  of  its  leading  features  which 
gave  it  a  great  superiority  over  the  old  consti- 
tution— glancing  at  the  provisions  m  regard  to 
the  legislative,  the  judicial,  executive  and  ad- 
ministrative departments — the  abolition  of  hun- 
dreds of  useless  offices — the  election  of  the  neces- 
sary officers  by  the  people  directly — the  ample 
provisions  made  for  the  payment  of  the  state 
debt  and  the  completion  of  the  unfinished  works 
— saying  that  as  a  whole,  no  state  in  the  Union 
could  boast  of  a  better  constitution.  In  the  ju- 
diciary department  particularly,  the  improve- 
ment upon  the  present  system  wras,  in  his  judg- 
ment, greater  than  in  any  other  department. — 
He  had  no  doubt  the  instrument  would  be 
adopted  by  the  people  by  a  large  majority,  and 
it  deserved"  to  be. 

Mr.  MURPHY  said  that  he  felt  bound,  in  con- 
sequence  of  the  remarks  of  the  gentleman  from 
Chautauque,  who  had  just  taken  his  seat,  to 
trouble  the  Convention  with  one  word.  With 
that  gentleman  he  should  vote  for  the  Constitu- 
tion, because  he  believed  that  the  good  exceeds 
the  evil  which  it  contains  ;  but  that  gentleman 
had  pointed  out  what  he  considered  to  be  its 
merits,  and  compelled  him  to  speak  of  one  ot 
its  most  unfortunate  features — and  now  solemn- 
ly to  protest  against  it — and  that  is,  the  provis- 
ion which  authorizes  private  property  to  be  ta- 
ken for  certain  private  purposes — a  stretch  of 
power,  in  his  opinion,  beyond  any  exercised  by 
any  other  country  where  the  fruits  of  a  man's 
labor  are  respected. 

Mr.  RICHMOND  also  protested  against  that 
part  of  it.  # 

Mr.  JONES  sent  up  the  following  resolution 
which  was  adopted  : — 

Resolved,  That  the  engrossed  Constitution  be  now 
signed  by  the  members  of  the  Convention,  as  an  attest- 
ation thereof ;  and  that  those  members  not  now  in  at- 
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itendance  be  at  liberty  to  sign  the  same  at  any  time 
previous  to  the  3d  day  of  November  next,  in  the  office 
»of  the  Secretary  of  State. 

Mr.  O'CONOR  gave  briefly  the  reasons  why 
he  could  not  record  a  vote  in  favor  of  this  con- 
stitution— premising  that  he  should  not  have 
done  so,  had  not  the  gentleman  from  Chautau-* 
que  given  at  large  the  reasons  why  he  should 
vote  for  it.  He  went  on  to  say  in  regard  to  the 
single  part  of  it  to  which  he  had  given  most  at- 
tention, and  which  had  received  from  the  gen- 
tleman the  highest  commendation — he  meant  the 
judicial  department — that  he  thought  the  Con- 
vention had  altogether  failed  to  present  to  the 
people  a  constitution  which  would  meet  the  ex- 
igencies of  the  times,  or  in  any  degree  remedy 
the  difficulties  in  this  respect,  which  led  to  the 
•calling  of  this  Convention — that  it  did  not  in  any 
moderate  degree  meet  his  approval,  and  was  a 
most  signal  failure.  It  would  therefore  be  his 
duty  to  vote  against  the  constitution,  and  to  in- 
duce his  fellow  citizens  to  take  the  sanie  course 
when  they  came  to  vote  upon  it. 

Mr.  VAN  SCHOONHOVEN  said,  though  a 
vote  for  this  constitution  did  not  imply  an  ap- 
proval of  every  item  of  it,  yet  he  was  prepared 
to  vote  for  every  article  in  it,  as  a  whole — not 
however  without  protesting  against  the  princi- 
ple alluded  to  by  Mr.  Murphy,  and  qualifi.ediy 
against  the  judiciary  article.  As  a  whole,  how. 
ever,  he  approved  of  it,  and  should  vote  for  it, 
and  do  what  he  could  to  sustain  it  at  the  polls, 
believing  it  to  be  a  great  improvement  on  the 
present  constitution. 

Mr.  STRONG  said  he  too  should  support  this 
constitution,  here  and  elsewhere — and  if  he  had 
had  doubts  about  its  being  approved  by  the  peo- 
ple, he  was  satisfied  from  the  opposition  ol  ma- 
ny of  the  lawyers  to  it,  that  it  would — for  oppo- 
sition from  that  quarter  would  only  serve  to  re- 
commend it  to  the  farmers  and  mechanics  of  the 

Mr.  WORDEN  did  not  believe  that  this  con- 
stitution was  to  be  adopted  on  any  such  narrow 
ground  as  that,  by  the  enlightened  constituency 
represented  here,  but  because  it  commended  it- 
self to  their  judgment.  He  regarded  this  con- 
:£titution,  as  a  whole,  as  an  improvement  on  the 
science  of  government — throwing,  as  it  did,  up- 
xm  the  people,  the  responsible  duty  of  keeping 
their  own  government  under  their  own  control, 
.and  of  preserving  and  perpetuating  their  own 
rights  and  liberties.  There  were  provisions  in 
it  that  he  should  have  preferred  to  have  had 
changed  ;  but  in  the  fundamental  principle  to 
which  he  had  alluded,  it  was  what  he  desired  to 
£ee  it.  He  was  willing  to  leave  this  great  ex- 
periment of  republican  government  in  the  hands 
of  the  people,  with  the  least  possible  trammels 
upon  their  free  action.  And  this  the  instrument 
intended  to  do — and  having  framed  it?  after 
much  labor  and  in  a  spirit  of  compromise  and 
concession,  he  hoped  we  should  submit  it  to  the 
people  without  attempting  to  influence  their  ac- 
tion for  or  against  it,  by  pointing  to  this  or  that 
provision  as  objectionable — but  that  the  whole 
instrument  would  be  left  to  their  calm  and  de- 
liberate judgment. 

Mr.  CAMBRELENG  had  hoped  the  vote  on 
this  constitution  would  have  been  unanimous,  at 
least  for  submission.  He  held  up  for  the  imita- 
tion of  those  who  based  their  objection  to  the 


instrument  upon  a  single  article— the  example 
of  one  oi  the  most  distinguished  statesmen  of 
the  Convention  of  J21,  from  Oneida,  who  sepa- 
rated from  the  few  friends  with  whom  he  had 
acted  against  the  details  of  the  constitution, 
when  the  question  came  up  on  voting  for  it,  and 
its  submission—and  this,  on  the  ground  that  it 
contained  in  itself  a  provision  for  its  own  amend- 
ment. Mr.  C.  went  on  to  say  that  this  was  the 
first  constitution  ever  formed  that  rested,  not 
nominally,  but  infact,on  a  popular  foundation — 
which  made  your  legislative,  judicial  and  execu- 
tive departments,  distinct  in  reality  as  well  as  in 
name,  and  all  of  them  springing  directly  from 
the  people.  He  went  heartily  for  every  article 
in  this  constitution.  With  all  its  defects,  it 
was  sound  in  principle,  from  beginning  to  end. 
Its  only  defect  consisted  in  its  extent,  and  in 
some  respects  in  its  language  j  but  in  principle 
it  was  sound  from  the  first  syllable  to  the  last. 
He  should  give  it  his  hearty  approbation,  and  he 
had  hoped  every  member  would. 

Mr.  TALLMADGE  suggested  that  this  mat- 
ter might  be  adjusted  in  such  a  manner  as  to  re- 
lieve it  of  all  difficulty,  and  enable  ail  to  sign 
the  instrument,  under  explanations  or  otherwise 
asithey  desired.  He  read  a  resolution  to  this 
effect — that  the  constitution,  as  now  engrossed, 
and  just  read,  be  signed  by  the  President  and 
Secretaries — and  that  members  be  desired  to  at- 
test the  same,  and  subscribe  their  names  thereto 
as  witnesses. 

The  PRESIDENT  remarked  that  a  resolution 
of  similar  import  had  already  been  adopted. 

Mr.  STOW  felt  embarrassed  under  the  form 
of  proceeding  ordered  by  the  Convention.  An 
attestation  might  be  regarded  as  a  solemn  sanc- 
tion of  the  instrument  by  every  member  signing 
it  in  that  form.  For  one,  he  would  not  give 
his  unqualified  assent  to  the  instrument.— 
It  might  be  adopted— for  the  people  would  have 
very  little  time  to  examine  and  discuss  it.  If 
adopted,  he  trusted  it  might  prove  to  be  for 
the  best  interests  of  our  common  country,  and 
he  should  then  give  it  his  sincere  support,  and 
endeavor  to^earry  it  out.  But  now,  he  was  call- 
ed upon  to  decide  for  himself— and  his  opinion 
was  that  this  constitution  would  not  meet  the 
first  expectations  of  the  state  or  the  country. — 
It  was  not  such  a  constitution  as  he  approved; 
and  lest  his  silence  might  be  regarded  as  a  tacit 
approval  of  it,  he  felt  called  upon  to  express 
this  his  dissent. 

Mr.  MORRIS  said  he  should  not  have  said  a 
word  but  for  the  remarks  of  his  friend,  (Mr. 
O'Conor,)  and  his  not  less  esteemed  friend 
from  Erie,  (Mr.  Stow,)  which  would  go  forth 
among  thousands  who  had  not  perhaps  time  to 
consider  this  instrument  fully,  and  who  might 
thus  imbibe  a  prejudice  against  it.  There  were 
many  things  in  it  that  he  and  others  voted 
against,  not  because  it  was  not  an  improvement 
upon  the  present  constitution,  but  because  he  de* 
sired  to  get  something  better — for  there  was  not 
a  provision  in  this  instrument  that  he  did  not  re- 
gard as  an  improvement  upon  the  old  constitution. 
Every  part  and  parcel  of  it  was  founded  on  the 
principle  on  which  our  Government  was  based 
—the  intelligence  and  capacity  of  the  people  for 
self-government— he  could  with  pleasure  vote 
for  each  and  evexy  part  of  it— believing  that  it 
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was  destined  and  calculated  to  promote  the  best 
interests  of  the  people  of  the  state  individually 
and  collectively. 

Mr.  DANA  concurred  with  Mr.  Morris,  pro- 
testing however  against  the  principle  of  making 
constitutional  distinctions  between  citizens  on 
account  of  color. 

Mr.  MARVIN  said  he  would  vote  for  the  con- 
fititution  here,  intending  however  by  that,  to 
submit  it  to  the  people,  for  their  deliberate  con- 
sideration. It  contained  provisions  which  he 
had  combatted  from  the  beginning  to  the  end — 
provisions  which  he  believed  would  be  changed 
in  a  few  years,  and  through  the  power  of  amend- 
ment which  was  contained  in  it.  He  would  not 
advert  to  the  particular  provisions  to  which  he 
had  often  expressed  his  objections,  and  which 
were  not,  in  his  judgment,  such  as  the  people 
had  a  right  to  expect  from  us.  But  there  was 
running  through  it  a  popular  principle  of  which 
he  approved  most  heartily ;  and  in  giving 
his  vote  for  it,  he  intended  to  approve  of 
its  general  tenor,  and  not  to  sanctioii  the  partic- 
ular articles  in  regard  to  which  his  opinions 
were  well  known — particularly  that  feature  of 
it  which  placed  trammels  on  the  action  of  the 
people  through  the  legislature.  These  and  oth- 
er defects,  he  had  no  doubt  would  be  changed 
under  the  power  to  amend. 

Mr.  RICHMOND  expressed  his  approval  of 
the  popular  principle  which  ran  through  the 
whole  instrument,  and  particularly  of  the  provi- 
sion objected  to  by  Mr.  Marvin,  which  he 
thought  one  of  the  best  provisions  in  it. 

Mr.  CHAMBERLAIN  said  he  was  one  of 
those  who  in  one  branch  of  the  legislature  voted 
against  the  bill  calling  this  Convention  together. 
He  voted  against  it  at  the  polls,  and  did  every 
thing  he  could  fairly  and  honorably  to  defeat  it. 
Not  because  he  did  not  think  some  amendments 
to  the  constitution  necessary  and  proper  ;  but 
because  he  believed  the  instrument  itself  pointed 
out  a  way  in  which  it  could  be  amended  in  such 
manner  as  the  people  might  desire.  But  the 
people  thought  otherwise.  This  Convention 
was  authorized  by  the  people,  and  they  had  sent 
their  representatives  here  to  revise  the  constitu- 
tion. He  was  sent  here,  not  expecting  however 
to  do  much  towards  perfecting  a  constitution  j 
but  intending  rather  to  guard  the  interests  of  his 
constituents,  so  far  as  he  could  do  so  fairly  and 
honorably.  In  that  respect  he  was  fully  satis- 
fied. He  had  voted  against  several  articles  of 
this  constitution  when  presented  separately.  He 
preferred  that  the  people  should  have  the  same 
opportunity  to  express  their  judgment  upon  each 
article.  But  the  Convention  had  willed  other- 
wise,  and  he  submitted  to  their  decision.  He 
dissented  from  a  portion  of  the  instrument ;.  but 
there  were  many  bright  spots  about  it  j  and  he 
should  sustain  it  as  a  whole  with  great  pleasure. 

Mr.  BRUCE  regarded  the  instrument  as  far 
better  than  the  present  constitution,-  and  though 
opposed  to  some  things  in  it,  he  should  sustain 
it  as  a  whole,  here  and  elsewhere. 

The  Convention  then  proceeded  to  vote,  and 
the  Amended  Constitution  was  AGREED  to  by 
the  following  vote  : — 

AYES— Messrs.  Allen,  Angel,  Archer,  Ayrault,  F.  F. 
Backus,  H.  Backus,  Baker,  Bascom,  Bqwdish,  Brayton, 
Bruce}  Brundage,  Bull,  Burr,  Cambreleng,  R.  Camp- 


bell, jr.,  Candee,  Chamberlain, Clyd'e;Conely, Cook, Cor- 
nell, Crooker,  Cuddeback,  Dana,  Danforth.  Dodd,  Du- 
bois, Flanders,  Forsyth,  Gebhard,  Graham,  Greene, 
Harris,  Harrison,  Hawley,  Hoffman,  Hotchkiss,  A 
Huntington,  Hutchinson,  Hyde,  Jones,  Kemble,  Ker- 
nan,  Kingsley,  Kirkland,  1-oomis,  Mann,  McNeil)  Mar- 
vin, Maxwell,  Miller,  Morris,  Munro,  Murphy,  Nellis, 
Nicholas,  Nicoll,  Parish,  Patterson,-  Penniman,  Per- 
kins, Porter,  Powers,  President,  Rhoades,  Richmond, 
Riker,  Ruggles,  Russell,  St  John,  Salisbury,  Sanford, 
Sears,  Shaver,  Shaw,  Sheldon,  E.  Spencer,  Stanton, 
Stephens,  Stevson,  Strong,  Swackhamer,  Taft,  Taggart,* 
J.  J.  Taylor,  W.  Taylor,  Tilden,  Townsend,  Tuthill, 
Vanschoonhoven,  Ward,  Warren,  Waterbury,  Willard, 
Witbeck,  Worden,  A.  Wright,  W,  B.  Wright,  Yawger, 
Young,  Youngs— 104. 

NOES -Messrs.  E.  Huntington,  0'Conor,W.  H.  Spen- 
cer, Stow,  Tallmadge,  White— 6. 

[Gov.  Bouck,  Mr.  Brown,  Mr.  D.  D.  Camp- 
bell, Mr.  Chatfield,  Mr.  Clark,  Mr.  Gardi- 
ner, Mr.  Hunter,  Mr.  Jordan,  Mr  McNitt, 
Mr.  Nelson, Mr.  Simmons,  and  Mr.  Smith,  were* 
absent  from  the  city  when  the  vote  was  taken.] 

Mr.  A.  HUNTINGTON,  of  Suffolk,  when> 
called  to  sign  the  Constitution,  briefly  remarked,, 
that  though  a  silent,  he  had  not  been  an  inatten- 
tive member  of  the  Convention,  as  his  votes  on* 
all  important  questions  abundantly  testified. 

That  the  instrument  embodied  some  errors, 
was  undoubtedly  true,  but  as  a  whole,  he  was 
satisfied  with  it ;  and  believed  that  when  our 
institutions  should  have  been  skilfully  organized' 
under  its  great  outlines,  much  benefit  would  re-* 
suit  from  it  to  the  community  at  large.  Time- 
would  detect  its  errors,  and  its  own  intrinsic 
provisions  would  correct  them.  His  friends,  he 
was  sure  would  excuse  him,  if  he  exclaimed,  inr 
the  language  of  another  : — 

"  The  work  is  done.    Nor  Folly;s  active  rage, 
Nor  Envy's  self,  shall  blot  the  golden  page. 
Time  shall  admire— his  mellowing  touch  employ 
To  mend  the  immortal  tablet— not  destroy." 

Mr.  HOFFMAN,  from  the  committee  ap' 
pointed  for  that  purpose,  submitted  an  Address 
to  the  People. 

Mr.  KENNEDY  here  said  that  he  should  be 
glad  to  vote  for  the  constitution  if  allowed  to* 
have  recorded  on  the  journal  a  brief  explana- 
tion, which  he  sent  up. 

Objections  being  made,  it  could  not  be  re- 
ceived. 

Mr.  WORDEN  moved  that  the  Address  De- 
signed by  the  President  and  Secretaries,  and  b& 
printed  with  the  official  copies  of  the  constitu- 
tion ordered  to  be  printed  for  distribution.  He* 
took  the  occasion  to  say  that  the  address  was  iw 
the  cold,  rigid,  truthful  language  of  the  gentle- 
man from  Herkimer,  and  the  gentleman  woukE 
pardon  him  for  saying,  it  was  in  the  eloquent 
and  forcible  manner  which  that  gentleman  at  all' 
times  could  command.  It  presented  the  naked 
facts — leaving  the  people,  without  any  attempt 
to  influence  their  decision,  to  form  their  own 
conclusions. 

The  motion  was  agreed  to. 

Mr.  LOOMIS  offered  the  following  resolu- 
tion, which  was  agreed  to  : — 

Resolved,  That  the  President  do,  in  Convention,  de- 
liver to  the  Secretary  of  State  the  engrossed  amended 
Constitution,  to  be  deposited  of  record  in  his  office. 

Mr.  SWACKHAMER  offered  the  following 
resolution,  which  was  unanimously  adopted  : 

Resolved,  That  James  F.  Starbuck,Francw  Sjcoer  and 
Henry  W.  Strong,  are  entitled  to  the  thanxs  of  this- 
Convention  for  the  faithful  and  efficient  manner  in« 
which  they  have  discharged  their  duties  as  secretaries. 
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'  Mr.  PATTERSON  [Mr.  Cambreleng  in  the 
chair  pro  tern,']  said  he  had  a  resolution  to  offer 
which  he  trusted  would  receive  the  unanimous 
vote  of  the  Convention.  It  was  a  resolution  of 
thanks  to  our  presiding  officer,  and  which  he 
took  icreat  pleasure  in  offering.  He  knew  full 
well  the  arduou#and  delicate  duties  of  the  chair 
and  he  could  appreciate  the  courteous  and  im- 
partial manner  in  Which  they  had  been  discharg- 
ed. He  trusted  the  Convention  would  adopt  the 
resolution  with  a  hearty  and  unanimous  aye: — 
"  Resolved,  That  the  thanks  of  this  Convention  be 

E resented  to  the  Hon.  John  Thacy,  for  the  able,  digni- 
ed  and  impartial  manner  in  which  he  has  discharged 
the  arduous  and  responsible  duties  of  the  Chair;  and 
that  in  retiring  therefrom  he  carries  with  him  the  best 
wishes  of  every  member  of  this  Convention. 

The  resolution  was  unanimously  adopted. 

Mr.  E.  HUNTINGTON  said  he  gave  a  very 
reluctant  vote  against  the  constitution.  There 
were  many  things  in  it  to  which  he  could  give 
his  unqualified  approval.  Indeed,  with  the  ex- 
ception of  the  article  on  the  judiciary  and  that 
on  corporations,  he  Jiked  the  constitution  very 
well.  But  his  objections  to  these  articles  pre- 
vented his  giving  a  vote  for  it. 

Mr.  BAKER,  from  the  engrossing  committee, 
presented  the  resolutions  of  submission,  &c.  and 
they  were  adopted. 

The  SECRETARY  of  STATE  being  present, 


i  and  the  engrossed  Constitution  having  been 
signed  by  the  members  present, 

The  PRESIDENT  delivered  it  into  the  hands 
of  the  Secretary  of  State,  to  be  deposited  in  his 
office  of  record. 

The  PRESIDENT  then  addressed  the  con- 
vention,  as  follows  : — 

Gentlemen  : — It  is  highly  gratifying  to  m^e,  to 
receive  at  the  close  of  our  labors,  the  approba- 
tion contained  in  the  resolution  you  have  adopted 
unanimously.  With  a  grateful  heart,  I  return 
you  my  sincere  thanks* 

To  form  a  constitution  of  civil  government, 
which  wiil  best  secure  the  political  rights  and 
permanent  welfare  of  a  free  people,  is  a  work  of 
great  magnitude  and  importance.  You  have  de- 
voted yourselves  to  this  momentous  work,  and 
have  discharged  the  high  trust  committed  to 
you,  with  great  zeal  and  fidelity.  I  confidently 
hope,  that  the  constitution  now  to  be  submitted 
to  our  constituents,  will  be  ratified  by  them,  and 
that  the  people  of  this  state  will  realize  from  it 
the  most  auspicious  results. 

It  gives  rne  great  pleasure,  Gentlemen,  to 
acknowledgt  my  obligations  to  you  for  the  cour- 
tesy and  kindness  you  have  at  all  times  extended 
to  me,  and  to  assure  you  of  my  best  wishes  for 
your  prosperity  and  happiness. 

On  motion  of  Mr.  WARD,  the   Convention 
then 
Adjourned  sine  die. 


THE 


CONSTITUTION 

OF  THE 

STATE    OF    NEW-YORK, 

AS    AMENDED. 


We  the  People  of  the  State  of  New-York, 
grateful  to  Almighty  God  for  our  Freedom,  in 
order  to  secure  its  blessings,  do  establish 
this  Constitution. 

ARTICLE  I. 

Section  1.  No  member  of  this  State  shall  be 
disfranchised,  or  deprived  of  any  of  the  rights  or 
privileges,  secured  to  any  citizen  thereof,  un- 
less by  the  law  of  the  land,  or  the  judgment  of 
his  peers. 

Section  2.  The  trial  by  jury,  in  all  cases  in 
which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever.  But  a  jury  trial  may  be  waiv- 
ed by  the  parties  in  all  civil  cases,  in  the  manner 
to  be  prescribed  by  law. 

Section  3.  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  discri- 
mination or  preference,  shall  forever  be  allowed 
in  this  State  to  all  mankind ;  and  no  person  shall 
be  rendered  incompetent  to  be  a  witness  on  ac- 
count of  his  opinions  on  matters  of  religious  be- 
lief; but  the  liberty  of  conscience  hereby  secured 
shall  not  be  so  construed  as  to  excuse  acts  of  li- 
centiousness, or  justify  practices  inconsistent 
with  the  peace  or  safety  of  this  State. 

Section  4.  The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  its  suspension. 

Sections.  Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  shall  cruel  and 
unusual  punishments  be  inflicted,  nor  shall  wit- 
nesses be  unreasonably  detained. 

Section  6.  No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  (ex- 
cept in  cases  of  impeachment,  and  in  cases  of 
militia,  when  in  actual  service ;  and  the  land  and 
naval  forces  in  time  of  war,  or  which  this  State 
may  keep  with  the  consent  of  Congress  in  time 
of  peace  •  and  in  cases  of  petit  larceny,  under  the 
regulation  of  the  Legislature,)  unless  on  present- 
ment or  indictment  of  a  grand  jury,  and  in  any 
trial  in  any  court  whatever,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person 
and  with  counsel,  as  in  civil  actions.  No  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for 
the  same  offence;  nor  shall  he  be  compelled  in 
any  criminal  case,  to  be  a  witness  against  him- 
self; nor  be  deprived  of  lif^  liberty  or  property 
without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just 
compensation. 

Section  7.  When  private  property  shall  be 
taken  for  any  public  use,  the  compensation  to  be 
made  therefor,  when  such  compensation  is  not 
made  by  the  State,  shall  be  ascertained  by  a  jury, 
or  by  not  less  than  three  commissioners  appoint- 
ed by  a  court  of  record,  as  shall  be  prescribed  by- 
law.   Private  roads  may  be  opened  in  the  man- 


ner to  be  prescribed  by  law ;  but  in  every  case 
the  necessity  of  the  road,  and  the  amount  of  all 
damage  to  be  sustained  by  the  opening  thereof, 
shall  be  first  determined  by  a  jury  of  freeholders, 
and  such  amount,  together  with  the  expenses  of 
the  proceeding,  shall  be  paid  by  the  person  to  be 
benefitted. 

Section  8.  Every  citizen  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  right ; 
and  no  law  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press.  In  all 
criminal  prosecutions  or  indictments  for  libels, 
the  truth  may  be  given  in  evidence  to  the  jury  ; 
and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libellous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted ;  and  the  jury  shall  have 
the  right  to  determine  the  law  and  the  fact. 

Section  9.  The  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  Legisla- 
ture, shall  be  requisite  to  every  bill  appropria- 
ting the  public  moneys  or  property  for  local  or 
private  purposes. 

Section  10.  No  law  shall  be  passed,  abridging 
the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government,  or  any  depart- 
ment thereof,  nor  shall  any  divorce  be  granted, 
otherwise  than  by  due  judicial  proceedings,  nor 
shall  any  lottery  hereafter  be  authorized  or  any 
sale  of  lottery  tickets  allowed  within  this  State. 

Section  11.  The  people  of  this  State,  in  their 
right  of  sovereignty,  are  deemed  to  possess  the 
original  and  ultimate  property  in  and  to  all  lands 
within  the  jurisdiction  of  the  State  ;  and  all 
lands  the  title  to  which  shall  fail,  from  a  defect 
of  heirs,  shall  revert,  or  escheat  to  the  people. 

Section  12.  All  feudal   tenures  of  every  des- 
cription, with  all  their  incidents,  are  declared  to 
be  abolished,  saving  however,  all  rents  and  ser 
vices  certain  which  at  any  time  heretofore  hay 
been  lawfully  created  or  reserved. 

Section  13.  All  lands  within  this  State  are  de- 
clared to  be  allodial,  so  that,  subject  only  to  the 
liability  to  escheat,  the  entire  and  absolute  prop- 
erty is  vested  in  the  owners  according  to  the  na- 
ture of  their  respective  estates. 

Section  14.  No  lease  or  grant  of  agricultural 
land,  for  a  longer  period  than  twelve  years,  here- 
after made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

Section  15.  All  fines,  quarter  sales,  or  other 
like  restraints  upon  alienation  reserved  in  any 
grant  of  land,  hereafter  to  be  made,  shall  be 
void. 

Section  16.  No  purchase  or  contract  for  the 
sale  of  lands  in  this  State,  made  since  the  four- 
teenth day  of  October  one  thousand  seven  hun- 
dred and  seventy-five  ;  or  which  may  hereafter 
Ue  made,  of>  or  with  the  Indians,  shall  be  valid, 


842 


#  unless  made  under  the  authority,  and  with  the 
consent  of  the  Legislature. 

Section  17.  Such  parts  of  the  common  law,  and 
of  the  acts  of  the  Legislature  of  the  colony  of 
New  York,  as  together  did  form  the  law  of  the 
said  colony,  on  the  nineteenth  day  of  April,  one 
thousand  seven  hundred  and  seventy-five,  and 
the  resolutions  of  the  Congress  of  the  said  colony, 
and  of  the  Convention  of  the  State  of  New- York, 
in  force  on  the  twentieth  day  of  April,  one  thou- 
sand seven  hundred  and  seventy-seven,  which 
have  not  since  expired,  or  been  repealed  or  al- 
tered, and  such  acts  of  the  Legislature  of  this 
State  as  are  now  in  force,  shall  be  and  continue 
the  law  of  this  State,  subject  to  such  alterations 
as  the  Legislature  shall  make  concerning  the 
same.  But  all  such  parts  of  the  common  law, 
and  such  of  the  said  acts,  or  parts  thereof  as  are 
repugnant  to  this  Constitution,  are  hereby  abro- 
gated; and  the  Legislature,  at  its  first  session 
after  the  adoption  of  this  Constitution,  shall  ap- 

Eoint  three  commissioners,  whose  duty  it  shall 
e  to  reduce  into  a  written  and  systematic  code 
the  whole  body  of  the  law  of  this  State,  or  so 
much  and  such  parts  thereof  as  to  the  said  com- 
missioners shall  seem  practicable  and  expedient. 
And  the  said  commissioners  shall  specify  such 
alterations  and  amendments  therein  as  they  shall 
deem  proper,  and  they  shall  at  all  times  make 
reports  of  their  proceedings  to  the  Legislature, 
when  called  upon  to  do  so;  and  the  Legislature 
shall  pass  laws  regulating  the  tenure  of  office,  the 
filling  of  vacancies  therein,  and  the  compensation 
of  the  said  commissioners;  and  shall  also  provide 
for  the  publication  of  the  said  code,  prior  to  its 
being  presented  to  the  Legislature  for  adoption. 
Section  18.  All  grants  of  land  within  this  State, 
made  by  the  King  of  Great  Britain,  or  persons 
acting  under  his  authority,  after  the  fourteenth 
day  of  October,  one  thousand  seven  hundred  and 
seventy-five,  shall  be  null  and  void;  but  nothing 
contained  in  this  Constitution  shall  affect  any 
grants  of  land  within  this  State,  made  by  the  au- 
thority of  the  said  King  or  his  predecessors,,  or 
shall  annul  any  charters  to  bodies  politic  and 
corporate,  by  him  or  them  made,  before  that  | 
day ;  or  shall  affect  any  such  grants  or  charters 
since  made  by  this  State,  or  by  persons  acting 
under  its  authority,  or  shall  impair  the  obliga- 
tion of  any  debts  contracted  by  this  State,  or  in- 
dividuals, or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights 
of  action,  or  other  proceedings  in  courts  of  jus- 
tice. 

ARTICLE  II. 

Section  1.  Every  male  citizen  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  citizen 
for  ten  days,  and  an  inhabitant  of  this  State  one 
year  next  preceding  any  election,  and  for  the  last 
four  months  a  resident  of  the  county  where  he 
may  offer  his  vote,  shall  be  entitled  to  vote  at 
such  election,  in  the  election  district  of  which  he 
shall  at  the  time  be  a  resident,  and  not  else- 
where, for  all  officers  that  now  are  or  hereafter 
may  be  elective  by  the  people ;  but  such  citizen 
shall  have  been  for  thirty  days  next  preceding 
the  election,  a  resident  of  the  district  from  which 
the  officer  is  to  be  chosen  for  whom  he  offers  his 
vote.  But  no  man  of  color,  unless  he  shall  have 
*been  for  three  years  a  citizen  of  this  State,  and 
for  one  year  next  preceding  any  election  shall 
have  been  seized  and  possessed  of  a  freehold  es- 
tate of  the  value  of  two  hundred  and  fifty  dol- 
lars, over  and  above  all  debts  and  incumbrances 
charged  thereon,  and  shall  have  been  actually 
rated  and  paid  a  tax  thereon,  shall  be  entitled  to 
vote  at  such  election.  And  no  person  of  color 
shall  be  subject  ttt  direct  taxation  unless  he  shall 


be  seized  and  possessed  of  such  real  estate  as 
aforesaid. 

Section  2.  Laws  may  be  passed  excluding  from 
the  right  of  suffrage  all  persons  who  have  been 
or  may  be  convicted  of  bribery,  of  larceny,  or 
of  any  infamous  crime;  and  for  depriving  every 
person  who  shall  make,  or  become  directly  or 
indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  from  the 
right  to  vote  at  such  election. 

Section  3.  For  the  purpose  of  voting,  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a  re- 
sidence, by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United 
States ;  nor  while  engaged  in  the  navigation  of 
the  waters  of  this  State,  or  of  the  United  States, 
or  of  the  high  seas ;  nor  while  a  student  of  any 
seminary  of  learning ;  nor  while  kept  at  any  alms 
house,  or  other  asylum,  at  public  expense ;  nor 
while  confined  in  any  public  prison. 

Section  4.  Laws  shall  be  made  for  ascertain- 
ing by  proper  proofs  the  citizens  who  shall  be 
entitled* to  the  right  of  suffrage  hereby  esta- 
blished. 

Section  5.  All  elections  by  the  citizens  shall  be 
by  ballot,  except  for  such  town  officers  as  may 
by  law  be  directed  to  be  otherwise  chosen. ' 

ARTICLE  III. 

Section  1.  The  legislative  power  of  this  State 
shall  be  vested  in  a  Senate  and  Assembly. 

Section  2.  The  Senate  shall  consist  of  thirty- 
two  members,  and  the  Senators  shall  be  chosen 
for  two  years.  The  Assembly  shall  consist  ot 
one  hundred  and  twenty-eight  members,  who 
shall  be  annually  elected. 

Section  3.  The  State  shall  be  divided  into 
thirty-two  districts,  to  be  called  Senate  Districts, 
each  of  which  shall  choose  one  Senator.  The 
districts  shall  be  numbered  from  one  to  thirty- 
two  inclusive. 

District  number  one  (1)  shall  consist  of  the 
counties  of  Suffolk,  Richmond  and  Queens 

District  number  two  (2)  shall  consist  of  the 
county  of  Kings. 

Districts  number  three  (3)  number  four  (4) 
number  five  (5)  and  number  six  (6)  shall  consist 
of  the  city  and  county  of  New-York;  and  the 
board  of  supervisors  of  said  city  and  county  shall, 
on  or  before  the  first  day  of  May  one  thousand 
eight  hundred  and  forty-seven,  divide  the  said 
city  and  county  into  the  number  of  Senate  Dis- 
tricts to  which  it  is  entitled,  as  near  as  may  be 
of  an  equal  number  of  inhabitants,  excluding 
aliens  and  persons  of  coler  not  taxed,  and  con- 
sisting of  convenient  and  contiguous  territory; 
and  no  Assembly.  District  shall  be  divided  in  the 
formation  of  a  Senate  District.  The  board  of 
supervisors,  when  they  shall  have  completed 
such  division,  shall  cause  certificates  thereof, 
stating  the  number  and  boundaries  of  each  dis- 
trict, and  the  population  thereof,  to  be  filed  in 
the  office  of  the  Secretary  of  State,  and  of  the 
clerk  of  the  said  city  and  county. 

District  number  seven  (7)  shall  consist  of  the 
counties  of  Westchester,  Putnam  and  Rockland. 

District  number  eight  (8)  shall  consist  of  the 
counties  of  Dutches^jfc.nd  Columbia. 

District  number  nine  (9)  shall  consist  of  the 
counties  of  Orange  and  Sullivan. 

District  number  ten  (10)  shall  consist  of  the 
counties  of  Ulster  and  Greene. 

District  number  eleven  (11)  shall  consist  of 
the  counties  of  Albany  and  Schenectady. 

District  number  twelve  (12)  shall  consist  of 
the  county  of  Rensselaer. 

District  number  thirteen  (13)  shall  consist  of 
,  the  counties  of  Washington  and  Saratoga. 
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District  number  fourteen  (14)  shall  consist  of 
the  counties  of  Warren,  Essex  and  Clinton. 

District  number  fifteen  (15)  shall  consist  of 
the  counties  of  St.  Lawrence  and  Franklin. 

District  number  sixteen  (16)  shall  consist  of 
the  counties  of  Herkimer,  Hamilton,  Fulton  and 
Montgomery. 

District  number  seventeen  (17)  shall  consist  of 
the  counties  of  Schoharie  and  Delaware. 

District  number  eighteen  (18)  shall  consist  of 
the  counties  of  Otsego  and  Chenango. 

District  number  nineteen  (19)  shall  consist  of 
the  county  of  Oneida. 

District  number  twenty  (20)  shall  consist  of 
the  counties  of  Madison  and  Oswego. 

District  number  twenty-one  (21)  shall  consist 
of  the  counties  of  Jefferson  and  Lewis. 

District  number  twenty -two  (22)  shall  consist 
of  the  county  of  Onondaga. 

District  number  twenty -three  (23)  shall  con- 
sist of  the  counties  of  Cortland,  Broome  and 
Tioga. 

District  number  twenty-four  (24)  shall  consist 
of  the  counties  of  Cayuga  and  Wayne. 

District  number  twenty-five  (25)  shall  consist 
of  the  counties  of  Tompkins,  Seneca  and  Yates. 

District  number  twenty-six  (26)  shall  consist 
of  the  counties  of  Steuben  and  Chemung. 

District  number  twenty-seven  (27)  shall  con- 
sist of  the  county  of  Monroe. 

District  number  twenty-eight  (28)  shall  con- 
sist of  the  counties  of  Orleans,  Genesee  and  Ni- 
agara. 

District  number  twenty-nine  (29)  shall  con- 
sist of  the  counties  of  Ontario  and  Livingston. 

District  number  thirty  (30)  shall  consist  of  the 
counties  of  Alegany  and  Wyoming. 

District  number  thirty-one  (31)  shall  consist  of 
the  county  of  Erie. 

District  number  thirty-two  (32)  shall  consist  of 
the  counties  of  Chautauque  and  Cattaraugus. 

Section  4.  An  enumeration  of  the  inhabitants 
of  the  State  shall  be  taken,  under  the  direction 
of  the  Legislature,  in  the  year  one  thousand  eight 
hundred  and  fifty-five,  and  at  the  end  of  every  ten 
years  thereafter ;  and  the  said  districts  shall  be 
so  altered  by  the  Legislature,  at  the  first  session 
after  the  return  of  every  enumeration,  that  each 
Senate  district  shall  contain,  as  nearly  as  may  be, 
an  equal  number  of  inhabitants,  excluding  aliens, 
and  persons  of  color  not  taxed;  and  shall  remain 
unaltered  until  the  return  of  another  enumera- 
tion, and  shall  at  all  times  consist  of  contiguous 
territory;  and  no  county  shall  be  divided  in  the 
formation  of  a  Senate  district,  except  such  county 
shall  be  equitably  entitled  to  two  or  more  Sena- 
tors. 

Section  5.  The  members  of  Assembly  shall  be 
apportioned  among  the  several  counties  of  this 
State,  by  the  Legislature,  as  nearly  as  may  be, 
according  to  the  number  of  their  respective  in- 
habitants, excluding  aliens,  and  persons  of  color 
not  taxed,  and  shall  be  chosen  by  single  districts. 

The  several  boards  of  supervisors  in  such  coun- 
ties of  this  State,  as  are  now  entitled  to  more  than 
one  member  of  Assembly,  shall  assemble  on  the 
first  Tuesday  of  January  next,  and  divide  their 
respective  counties  into  Assembly  districts  equal 
to  the  number  of  members  of  Assembly  to  which 
such  counties  are  now  severally  entitled  by  law, 
and  shall  cause  to  be  filed  in  the  offices  of  the 
Secretary  of  State  and  the  clerks  of  their  respec- 
tive counties,  a  description  of  such  Assembly 
districts,  specifying  the  number  of  each  district 
and  the  population  thereof,  according  to  the  last 
preceding  State  enumeration,  as  near  as  can  be 
ascertained.  Each  Assembly  district  shall  con- 
tain, as  nearly  as  may  be,  an  equal  number  of  in- 
habitants, excluding  aliens  and  persons  of  color 


not  taxed,  and  shall  consist  of  convenient  and 
contiguous  territory ;  but  no  town  shall  be  divi- 
ded in  the  formation  of  Assembly  districts. 

The  Legislature,  at  its  first  session  after  the 
return  of  every  enumeration,  shall  re-apportiori 
the  members  of  Assembly  among  the  several 
counties  of  this  State,  m  manner  aforesaid,  and 
the  boards  of  supervisors  in  such  counties  as  may 
be  entitled,  under  such  re-apportionment,  to 
more  than  one  member,  shall  assemble  at  such 
time  as  the  Legislature  making  such  re-appor- 
tionment shall  prescr.be,  and  divide  such  coun- 
ties into  Assembly  districts,  in  the  manner  here- 
in directed  ,  and  the  apportionment  and  districts 
so  to  be  made,  shall  remain  unaltered  until  anoth- 
er enumeration  shall  be  taken  uiiuer  tne  provi- 
sions of  the  preceding  section. 

Every  county  heretofore  established  and  sepa- 
rately organized,  except  the  county  of  Hamilton, 
shall  ;  lvvays  be  entitled  to  ont  member  of  the 
Assembly,  and  no  new  county  shall  be  hereafter 
erected,  unless  its  population  shall  en.itle  it  to  a 
member.  • 

The  county  of  Hamilton  shall  elect  with  the 
county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio, 
be  entitled  to  a  member. 

Section  6.  The  members  of  the  Legislature 
shall  receive  for  their  services  a  sum  not  excee- 
ding three  dollars  a  day,  from  the  commence- 
ment of  the  session  ;  but  such  pay  shall  not  ex- 
ceed in  the  aggregate  three  hundred  dollars 
for  per  diem  allowance,  except  in  proceedings 
for  impeachment.  The  limitation  as  to  the  ag- 
gregate compensation  shall  not  take  effect  until 
the  year  one  thousand  eight  hundred  and  forty- 
eight.  When  convened  in  exira  session  by  the 
Governor,  they  shall  receive  three  dollars  per 
day.  They  shall  also  receive  the  sum  of  one 
dollar  for  every  ten  miles  they  shall  travel  in 
going  to  and  returning  from  thir  place  of  meet- 
ing on  the  most  usual  route.  The  speaker  of  the 
Assembly  shall,  in  virtue  of  his  office  receive 
an  additional  compensation  equal  to  one-third  of 
his  per  diem  allowance  as  a  member. 

Section  7.  No  member  of  the  Legislature  shall 
receive  any  civil  appointment  within  this  State, 
or  to  the  Senate  of  the  United  States,  from  the 
Governor,  the  Governor  and  Senate,  or  from  the 
Legislature,  during  the  term  for  which  he  shall 
have  been  elected;  and  all  such  appointments, 
and  all  votes  given  for  any  such  member,  for 
any  such  office  or  appointment,  shall  be  void. 

Section  8.  No  person  being  a  member  of  Con- 
gress, or  holding  any  judicial  or  military  office 
under  the  United  States,  shall  hold  a  seat  in  the 
Legislature.  And  if  any  person  shall,  after  his 
election  as  a  member  of  the  Legislature,  be 
elected  to  Congress,  or  appointed  to  any  office, 
civil  or  military,  under  the  government  of  the 
United  States,  his  acceptance  thereof  shall  vacate 
his  seat. 

Section  9.  The  elections  of  Senators  and  mem- 
bers of  Assembly,  pursuant  to  the  provisions  of 
this  Constitution,  shall  be  held  ori  the  Tuesday 
succeeding  the  first  Monday  of  November,  un- 
less otherwise  directed  by  the  Legislature. 

Section  10.  A  majority  of  each  house  shall  con- 
stitute a  quorum  to  do  business.  Each  house 
shall  determine  the  rules  of  its  own  proceedings, 
and  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  shall  choose 
its  own  officers;  and  the  Senate  shall  choose  a 
temporary  president,  when  the  Lieutenant-Go- 
vernor shall  not  attend  as  president,  or  shall  act 
as  Governor. 

Section  11.  Each  house  shall  keep  a  journal  of 
its  proceedings,  and  publish  the  same,  except 
such  parts  as  may  require  secrecy.    The  doors  of 
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each  house  shall  be  kept  open,  except  when  the 
public  welfare  shall  require  secrecy.  Neither 
house  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  two  days. 

Section  12.  For  any  speech  or  debate  in  either 
house  of  the  Legislature,  the  members  shall  not 
be  questioned  in  any  other  place. 

Section  13.  Any  bill  may  originate  in  either 
house  of  the  Legislature,  and  all  bills  passed  by 
one  house  may  be  amended  by  the  other. 

Section  14.  The  enacting  clause  of  all  bills 
shall  be  "  The  people  of  the  State  of  New-York, 
represented  in  Senate  and  Assembly,  do  enact  as 
follows,"  and  no  law  shall  be  enacted  except  by 
bill. 

Section  15.  No  bill  shall  be  passed  unless  by 
the  assent  of  a  majority  of  all  the  members  elect- 
ed to  each  branch  of  the  Legislature,  and  the 
question  upon  the  final  passage  shall  be  taken 
immediately  upon  its  last  reading,  and  the  yeas 
and  nays  entered  on  the  journal. 

Section  16.  No  private  or  local  bill,  which  may 
be  passed  by  the  Legislature,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in 
the  title. 

Section  17.  The  Legislature  may  confer  upon 
the  boards  of  supervisors  of  the  several  counties 
of  the  State,  such  further  powers  of  local  legis- 
lation and  administration,  as  they  shall  from  time 
to  time  prescribe. 

ARTICLE  IV. 

Section  1.  The  executive  power  shall  be  vested 
in  a  Governor,  who  shall  hold  his  office  for  two 
years:  a  Lieutenant  Governor  shall  be  chosen  at 
the  same  time,  and  for  the  same  term. 

Sdfetion  2.  No  person,  except  a  citizen  of  the 
United  States,  shall  be  eligible  to  the  office  of 
Governor;  nor  shall  any  person  be  eligible  to 
that  office,  who  shall  not  have  attained  the  age 
of  thirty  years,  and  who  shall  not  have  been  five 
years  next  preceding  his  election,  a  resident 
within  this  State. 

Section  3.  The  Governor  and  Lieutenant  Go- 
vernor shall  be  elected  at  the  times  and  places  of 
choosing  members  of  the  Assembly.  The  persons 
respectively  having  the  highest  number  of  votes 
for  Governor  and  Lieutenant  Governor,  shall  be 
elected ;  but  in  case  two  or  more  shall  have  an 
equal  and  the  highest  number  of  votes  for  Go- 
vernor, or  for  Lieutenant  Governor,  the  two 
houses  of  the  Legislature,  at  its  next  annual  ses- 
sion, shall,  forthwith,  by  joint  ballot,  choose 
one  of  the  said  persons  so  having  an  equal  and 
the  highest  number  of  votes  for  Governor,  or 
Lieutenant  Governor. 

Section  4.  The  Governor  shall  be  commander- 
in-chief  of  the  military  and  naval  forces  of  the 
State.  He  shall  have  power  to  convene  the  Le- 
gislature (or  the  Senate  only)  on  extraordinary 
occasions.  He  shall  communicate  by  message  to 
the  Legislature,  at  every  session,  the  condition  of 
the  State,  and  recommend  such  matters  to  them 
as  he  shall  judge  expedient.  He  shall  transact 
all  necessary  business  with  the  officers  of  gov- 
ernment, civil  and  military.  He  shall  expedite 
all  such  measures,  as  may  be  resolved  upon  by 
the  Legislature,  and  shall  take  care  that  the  laws 
are  faithfully  executed.  He  shall,  at  stated  times, 
receive  for  his  services  a  compensation  to  be 
established  by  law,  which  shall  neither  be  in- 
creased nor  diminished  after  his  election  and 
during  his  continuance  in  office. 

Section  5.  The  Governor  shall  have  the  power 
to  grant  reprieves,  commutations  and  pardons  af- 
ter conviction,  for  all  offences  except  treason  and 
cases  of  impeachment,  upon  such  conditions,  and 
with  such  restrictions  and  limitations,  as  he  may 
think  proper,  sabjeet  to  «uch  regulation  as  may 


be  provided  by  law  relative  to  the  manner  of  ap- 
plying for  pardons.  Upon  conviction  for  trea- 
son, he  shall  have  npwer  to  suspend  the  execu- 
tion of  the  sentence^  until  the  case  shall  be  re- 
ported to  the  Legislature  at  its  next  meeting, 
when  the  Legislature  shall  either  pardon,  or 
commute  the  sentence,  direct  the  execution  of 
the  sentence,  or  grant  a  further  reprieve.  He 
shall  annually  communicate  to  the  Legislature 
each  case  of  reprieve,  commutation  or  pardon 
granted ;  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation, 
pardon  or  reprieve. 

Section  6.  In  case  of  the  impeachment  of  the 
Governor,  of  his  removal  from  office,  death, 
inability  to  discharge  the  powers  and  duties  of 
the  said  office,  resignation  or  absence  from  the 
State,  the  powers  and  duties  of  the  office  shall 
devolve  upon  the  Lieutenant-Governor  for  the 
residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the 
consent  of  the  Legislature,  be  out  of  the  State 
in  time  of  war,  at  the  head  of  a  military  force 
thereof,  he  shall  continue  commander-in-chief 
of  all  the  military  force  of  the  State. 

Section  7.  The  Lieutenant-Governor  shall  pos- 
sess the  same  qualifications  of  eligibility  for  office 
as  the  Governor.  He  shall  be  President  of  the 
Senate,  but  shall  have  only  a  casting  vote  there- 
in. If  during  a  vacancy  of  the  office  of  Gover- 
nor, the  Lieutenant-Governor  shall  be  impeach- 
ed, displaced,  resign,  die,  or  become  incapable 
of  performing  the  duties  of  his  office,  or  be  ab- 
sent from  the  State,  the  President  of  the  Senate 
shall  act  as  Governor,  until  the  vacancy  be  fill- 
ed, or  the  disability  shall  cease. 

Section  8.  The  Lieutenant-Governor  shall, 
while  acting  as  such,  receive  a  compensation 
which  shall  be  fixed  by  law,  and  which  shall  not 
be  increased  or  diminished  during  his  continu- 
ance in  office. 

Section  9.  Every  Dill  which  shall  have  passed 
the  Senate  and  Assembly,  shall,  before  it  becomes 
a  law,  be  presented  to  the  Governor :  if  he  ap- 
prove, he  shall  sign  it;  but  if  not,  he  shall  re- 
turn it  with  his  objections  to  that  house,  in  which 
it  shall  have  originated;  who  shall  enter  the  ob- 
jections at  large  on  their  journal  and  proceed  to 
reconsider  it.  If  after  such  reconsideration, 
two-thirds  of  the  members  present  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  together  with  the 
objections  to  the  other  house,  by  which  it  shali 
likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  all  the  members  present,  it  shall  be- 
come a  law,  notwithstanding  the  objections  of 
the  Governor.  But  in  all  such  cases,  the  votes 
of  both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  members  voting  for 
and  against  the  bill,  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill 
shall  not  be  returned  by  the  Governor  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Legisla- 
ture shall,  by  their  adjournment,  prevent  its  re- 
turn; in  which  case  it  shall  not  be  a  law. 
ARTICLE  V. 

Section  1.  The  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney -General  shall  be  chosen 
at  a  general  election,  and  shall  hold  their  offices 
for  two  years.  Each  of  the  officers  in  this  Arti- 
cle named  (except  the  Speaker  of  the  Assembly), 
shall  at  stated  times,  during  his  continuance  m 
office,  receive  for  his  services,  a  compensation, 
which  shall  not  be  increased  or  diminished  dur 
iag  the  term  lor  which  h*  f  hall  have  been  elect 
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ed  ;  nor  shall  he  receive,  to  his  use,  any  fees  or 
perquisites  of  office,  or  other  compensation. 

Section  2.  A  State  Engineer  and  Surveyor 
shall  be  chosen  at  a  general  election,  and  shall 
hold  his  office  two  years,  but  no  person  shall  be 
elected  to  said  office  who  is  not  a  practical  engi- 
neer. 

Section  3.  Three  Canal  Commissioners  shall 
be  cho  en  at  the  general  election  which  shall  be 
held  next  after  the  adoption  of  this  Constitu- 
tion, one  of  whom  shall  hold  his  office  for  one 
year,  one  for  two  years,  and  one  for  three  years. 
The  Commissioners  of  the  Canal  Fund  shall  meet 
at  the  Capitol  on  the  first  Monday  of  January, 
next  after  such  election,  and  determine  by  lot 
which  of  said  Commissioners  shall  hold  his  of- 
fice for  one  year,  which  for  two,  and  which  for 
three  years;  and  there  shall  be  elected  annually, 
thereafter,  one  Canal  Commissioner,  who  shall 
hold  his  office  for  three  years. 

Section  4.  Three  Inspectors  of  State  Prisons, 
shall  be  elected  at  the  general  election  which 
shall  be  held  next  after  the  adoption  of  this  Con- 
stitution, one  of  whom  shall  hold  his  office  for 
one  year,  one  for  two  years,  and  one  for  three 
years.  The  Governor,  Secretary  of  State,  and 
Comptroller,  shall  meet  at  the  Capitol  on  the  first 
Monday  of  January  next  succeeding  such  elec- 
tion, and  determine  by  lot  which  of  said  Inspec- 
tors shall  hold  his  office  for  one  year,  which  for 
two,  and  which  for  three  years;  and  there  shall 
be  elected  annually  thereafter  one  Inspector  of 
State  Prisons,  who  shall  hold  his  office  for  three 
years,  said  Inspectors  shall  have  the  charge  and 
superintendence  of  the  State  Prisons,  and  shall 
appoint  all  the  officers  therein.  All  vacancies  in 
the  office  of  such  Inspector  shall  be  filled  by  the 
Governor,  till  the  next  election^ 

Section  5.  The  Lieutenant-Governor,  Speaker 
of  the  Assembly,  Secretary  of  State,  Comptrol- 
ler, Treasurer,  Attorney-General  and  State  En- 
gineer and  Surveyor,  shall  be  the  Commissioners 
of  the  Land-Office. 

The  Lieutenant-Governor,  Secretary  of  State, 
Comptroller,  Treasurer,  and  Attorney-General, 
shall  be  the  Commissioners  of  the  Canal  Fund. 

The  Canal  Board  shall  consist  of  the  Commis- 
sioners of  the  Canal  Fund,  the  State  Engineer 
and  Surveyor,  and  the  Canal  Commissioners. 

Section  6.  The  powers  and  duties  of  the  re- 
spective boards,  and  of  the  several  officers  in  this 
Article  mentioned,  shall  be  such  as  now  are  or 
hereafter  may  be  prescribed  by  law. 

Section,  tf.  The  Treasurer  may  be  suspended 
from  offiee  by  the  Governor,  during  the  recess  of 
the  Legislature,  and  until  thirty  days  after  the 
commencement  of  the  next  session  of  the  Le- 
gislature, whenever  it  shall  appear  to  him  that 
such  Treasurer  has,  in  any  particular,  violated 
his  duty.  The  Governor  shall  appoint  a  compe- 
tent person  to  discharge  the  duties  of  the  office, 
during  such  suspension  of  the  Treasurer. 

Section  8.  All  offices  for  the  weighing,  gaug- 
ing, measuring,  culling  or  inspecting  any  mer- 
chandize, produce,  manufacture  or  commodity, 
whatever,  are  hereby  abolished,  and  no  such 
office  shall  hereafter  be  created  by  law;  but  noth- 
ing in  this  section  contained,  shall  abrogate  any 
office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its 
property,  revenue,  tolls,  or  purchases,  or  of  sup- 
plying the  people  with  correct  standards  of 
weights  and  measures,  or  shall  prevent  the  crea- 
tion of  any  office  for  such  purposes  hereafter. 

ARTICLE  VI. 

Section  1.  The  Assembly  shall  have  the  power 
of  impeachment,  by  the  vote  of  the  majority  of 
all  the  members  elected.    The  court  for  the  trial 


of  impeachments,  shall  be  composed  of  the  pre- 
sident of  the  Senate,  the  Senators,  or  a  major 
part  of  them,  and  the  judges  of  the  court  of  ap- 
peals, or  the  major  part  of  them.  On  the  trial 
of  an  impeachment  against  the  Governor,  the 
Lieutenant-Governor  shall  not  act  as  a  member 
of  the  court.  No  judicial  officer  shall  exercise 
his  office  after  he  shall  have  been  impeached, 
until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment,  the  members  of  the 
court  shall  take  an  oath  or  affirmation,  truly  and 
impartially  to  try  the  impeachment,  according  to 
evidence  ;  and  no  person  shall  be  convicted, 
without  the  concurrence  of  two -thirds  of  the 
members  present.  Judgment  in  cases  of  im- 
peachment shall  not  extend  further  than  to  remo- 
val from  office,  or  removal  from  office  and  dis- 
qualification to  hold  and  enjoy  any  office  of  hon- 
or, trust  or  profit  under  this  State ;  but  the  party 
impeached  shall  be  liable  to  indictment,  and  pun- 
ishment according  to  law. 

Section  2.  There  shall  be  a  Court  of  Appeals* 
composed  of  eight  judges,  of  whom  four  shall 
be  elected  by  the  electors  of  the  State  for  eight 
years,  and  four  selected  from  the  class  of  Justices, 
of  the  Supreme  Court  having  the  shortest  time 
to  serve.  Provision  shall  be  made  by  law,  for 
designating  one  of  the  number  elected,  as  chief 
judge,  and  for  selecting  such  Justices  of  the  Su- 
preme Court,  from  time  to  time,  and  for  so  classi- 
fying those  elected,  that  one  shall  be  elected 
every  second  year. 

Section  3.  There  shall  be  a  Supreme  Court  hav- 
ing general  jurisdiction  in  law  and  equity. 

Section  4.  The  State  shall  be  divided  into  eight 
judicial  districts,  of  which  the  city^  New-York 
shall  be  one ;  the  others  to  be  bounded  by  county 
lines  and  to  be  compact  and  equal  in  population 
as  nearly  as  may  be.  There  shall  be  four  Justi- 
ces of  the  Supreme  Court  in  each  district,  and  as 
many  more  in  the  district  composed  of  the  city 
of  New-York,  as  may  from  time  to  time  be  au- 
thorized by  law,  but  not  to  exceed  in  the  whole 
such  number  in  proportion  to  its  population,  as 
shall  be  in  conformity  with  the  number  of  such 
judges  in  the  residue  of  the  State  in  proportion 
to  its  population.  They  shall  be  classified  so  that 
one  of  the  justices  of  each  district  shall  go  out 
of  office  at  the  end  of  every  two  years.  After 
the  expiration  of  their  terms  under  such  classifi- 
cation, the  term  of  their  office  shall  be  eight 
years. 

Section  5.  The  Legislature  shall  have  the  same 
powers  to  alter  and  regulate  the  jurisdiction  and 
proceedings  in  law  and  equity,  as  they  have 
heretofore  possessed. 

Section  6.  Provision  may  be  made  by  law  for 
designating  from  time  to  time,  one  or  more  of 
the  said  justices,  who  is  not  a  judge  of  the  court 
of  appeals,  to  preside  at  the  general  terms  of 
the  said  court  to  be  held  in  the  several  districts. 
Any  three  or  more  of  the  said  justices,  of  whom 
one  of  the  said  justices  so  designated,  shall  always 
be  one,  may  hold  such  general  terms.  And  any 
one  or  more  of  the  justices  may  hold  special 
terms  and  circuit  courts,  and  any  one  of  them 
may  preside  in  courts  of  oyer  and  terminer  in 
any  county. 

Section  7.  The  judges  of  the  court  of  appeals 
and  justices  of  the  supreme  court  shall  severally 
receive  at  stated  times  for  their  services,  a  com- 
pensation to  be  established  by  law,  which  shall 
not  be  increased  or  diminished  during  their  con** 
tinuance  in  office. 

Section  8.  They  shall  not  hold  any  other  office 
or  public  trust.  All  votes  for  either  of  them,  for 
any  elective  office  (except  that  of  justice  of  the 
supreme  court,  or  judge  of  the  court  of  appeals), 
given  by  the  Legislature  or  the  people,  shall  ho 
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void.  They  shall  not  exercise  any  power  of  ap- 
pointment to  public  office.  Any  male  citizen  of 
the  age  of  twenty-orfe  years,  of  good  moral  char- 
acter, and  who  possessas  the  requisite  qualifica- 
tions of  learning  and  ability,  shall  be  entitled  to 
admission  to  practice  in  all  the  courts  of  this 
State. 

Section  9.  The  classification  of  the  justices  of 
the  supreme  court;  the  times  and  place  of  hold- 
ing the  terms  of  the  court  of  appeals,  and  of  the 
general  and  special  terms  of  the  supreme  court 
within  the  several  districts,  and  the  circuit  courts 
and  courts  of  oyer  and  terminer  within  the  sev- 
eral counties,  shall  be  provided  for  by  law. 

Section  10.  The  testimony  inequity  cases  shall 
be  taken  in  like  manner  as  in  cases  at  law. 

Section  11.  Justices  of  the  supreme  court  and 
judges  of  the  court  of  appeals,  may  be  removed 
by  concurrent  resolution  of  both  Houses  of  the 
Legislature,  if  two-thirds  of  all  the  members 
elected  to  the  Assembly  and  a  majority  of  all 
the  members  elected  to  the  Senate,  concur  there- 
in. All  judicial  officers,  except  those  mentioned 
in  this  section,  and  except  justices  of  the  peace, 
and  judges  and  justice-  of  inferior  courts  not  of 
record  may  be  removed  by  the  Senate  on  the  re- 
commendation of  the  Governor;  but  no  remo- 
val shall  be  made  by  virtue  of  this  section,  un- 
less the  cause  thereof  be  entered  on  the  jour- 
nals, nor  unless  the  party  complained  of,  shall 
have  been  served  with  a  copy  of  the  complaint 
against  him,  and  shall  have  had  an  opportunity 
of  being  heard  in  his  defence.  On  the  question 
of  removal,  the  ayes  and  noes  shall  be  entered 
on  the  journals. 

Section  12.*  The  judges  of  the  court  of  appeals 
shall  be  ^elected  by  the  electors  of  the  State,  and 
the  justices  of  the  supreme  court  by  the  electors 
of  the  several  judicial  districts,  at  such  times  as 
may  be  prescribed  by  law. 

Section  13.  In  case  the  office  of  any  judge  of 
the  court  of  appeals,  or  justice  of  the  supreme 
courr,  shall  become  vacant  before  the  expiration 
of  the  regular  term  for  which  he  was  elected,the 
vacancy  may  be  filled  by  appointment  by  the 
Governor,  until  it  shall  be  supplied  at  the  next 
general  election  of  judges,  when  it  shall  be  filled 
by  election  for  the  residue  of  the  unexpired 
term. 

Section  14.  There  shall  be  elected  in  each 
of  the  counties  of  this  State,  except  the 
city    and    county  of    New-York,    one  county 

i'udge,  who  shall  hold  his  office  for  four  years. — 
le  shall  hold  the  county  court,  and  perform  the 
duties  of  the  office  of  surrogate.  The  county 
court  shall  have  such  jurisdiction  in  cases  arising 
in  justices  courts,  and  in  special  cases,  as  the 
Legislature  may  prescribe ;  but  shall  have  no 
original  civil  jurisdiction,  except  in  such  spe- 
•cial  cases. 

The  county  judge,  with  two  justices  of  the 
peace  to  be  designated  according  to  law,  may 
hold  courts  of  sessions,  with  such  criminal  juris- 
diction as  the  Legislature  shall  prescribe,  and 
perform  such  other  duties  as  may  be  required  by 
law. 

The  cdunty  judge  shall  receive  an  annual  sala- 
ry, to  be  fixed  by  the  board  of  supervisors,  which 
shall  be  neither  increased  nor  diminished  during 
his  continuance  in  office.  The  justices  of  the 
peace,  for  services  in  courts  of  sessions,  shall  be 
paid  a  per  diem  allowance  out  of  the  county 
treasury. 

In  counties  having  a  population  exceeding  for- 
ty thousand,  the  Legislature  may  provide  for  the 
election  of  a  separate  officer  to  perform  the  du- 
ties of  the  office  of  surrogate. 

The  legislature  may  confer  equity  jurisdiction 
in  special  cases  upon  the  county  judge. 


Inferior  local  courts,  of  civil  and  criminal  ju- 
risdiction, may  be  established  by  the  Legislature 
in  cities;  and  such  courts,  except  for  the  cities  of 
New  York  and  Buffalo,  shall  have  an  uniform 
organization  and  jurisdiction  in  such  cities. 

Section  15.  The  Legislature  may,  on  applica- 
tion of  the  board  of  supervisors  provide  for  the 
election  of  local  officers,  not  to  exceed  two  in 
any  county,  to  discharge  the  duties  of  county 
judge  and  of  surrogate,  in  cases  of  their  inabili- 
ty or  of  a  vacancy,  and  to  exercise  such  other 
powers  in  special  cases  as  may  be  provided  by 
law. 

Section  16.  The  Legislature  may  reorganize 
the  judicial  districts  at  the  first  session  after  the 
return  of  every  enumeration  under  this  Constitu- 
tion, in  the  manner  provided  for  in  the  fourth  sec- 
tion of  this  Article  and  at  no  other  time  ;  and 
they  may,  at  such  session,  increase  or  diminish 
the  number  of  districts,  but  such  increase  or  dim- 
unition  shall  not  be  more  than  one  district  at 
any  one  time.  Each  district  shall  have  four  jus- 
tices of  the  Supreme  Court  ;  but  no  diminution 
of  the  districts  shall  have  the  effect  to  remove  a 
judge  from  office. 

Section  17.  The  electors  of  the  several  towns, 
shall,  at  their  annual  town  meeting,  and  in  such 
manner  as  the  Legislature  may  direct,  elect  jus- 
tices of  the  peace,  whose  term  of  office  shall  be 
four  years.  In  case  of  an  election  to  fill  a  va- 
cancy occurring  before  the  expiration  of  a  full 
term  they  shall  hold  for  the  residue  of  the  unex- 
pired term.  Their  number  and  classification 
may  be  regulated  by  law.  Justices  of  the  peace 
and  judges  or  justices  of  inferior  courts  not  of 
record  and  their  clerks  may  be  removed  after 
due  notice  and  an  opportunity  of  being  heard  in 
their  defence  by  such  county,  city  or  state  courts 
as  may  be  prescribed  by  law,  for  causes  to  be  as- 
signed in  the  order  of  removal. 

Section  18.  All  judicial  officers  of  cities  and 
villages,  and  all  such  judicial  officers  as  may  be 
created  therein  by  law,  shall  be  elected  at  such 
times  and  in  such  manner  as  the  Legislature  may 
direct. 

Section  19.  Clerks  of  the  several  counties  of 
this  State  s  sail  be  clerks  of  the  Supreme  Court, 
with  such  powers  and  duties  as  shall  be  prescri- 
bed bylaw.  A  clerk  for  the  Court  of  Appeals,  to 
be  ex -officio  clerk  of  the  Supreme  Court,  and  to 
keep  his  office  at  the  seat  of  government,  shall  be 
chosen  by  the  electors  of  the  State  ;  he  shall  hold 
his  office  for  three  years,  and  his  compensation 
shall  be  fixed  by  law  and  paid  out  of  the  public 
Treasury. 

Section  20.  No  judicial  officer,  ^except  justices 
of  the  peace  shall  receive  to  his  own  use,  any 
fees  or  perquisites  of  office. 

Section  21.  The  Legislature  may  authorize  the 
judgments  decrees  and  decisions  of  any  local  in- 
ferior court  of  record  of  original  civil  jurisdic- 
tion, established  in  a  city,  to  be  removed  for  re- 
view directly  into  the  Court  of  Appeals. 

Section  22.  The  Legislature  shall  provide  for 
the  speedy  publication  of  all  statute  laws,  and  of 
such  judicial  decisions  as  it  may  deem  expedient. 
And  all  laws  and  judicial  decisions  shall  be  free 
for  publication  by  any  person. 

Section  23.  Tribunals  of  conciliation  may  be 
established,  with  such  powers  and  dudes  as  may 
be  prescribed  by  law ,  but  such  tribunals  shall 
have  no  power  to  render  judgment  to  be  obliga- 
tory on  the  parties,  except  they  voluntarily  sub- 
mit their  matters  in  difference  and  agree  to  abide 
the  judgment,  or  assent  thereto,  in  the  presence 
of  such  tribunal,  in  such  cases  as  shall  be  prescri- 
bed by  law. 

Section  24.  The  Legislature  at  its  first  session 
after  the  adoption  of  this  Constitution,  shall  pro- 
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vide  for  me  appointment  of  three  commissioners,  i 
whose  duty  it  shall  be  to  revise,  reform,  simplify 
and  abridge  the  rules  and  practice,  pleadings, 
forms  and  proceedings  of  the  courts  of  record  of 
this  State,  and  to  report  thereon  to  the  Legisla- 
ture, subject  to  their  adoption  and  modification 
from  time  to  time. 

Section  25.  The  Legislature  at  its  first  session 
after  the  adoption  of  this  Constitution,  shall  pro- 
vide for  the  organization  of  the  Court  of  Appeals, 
and  for  transferring  to  it  the  business  pending  in 
the  Court  for  the  Correction  of  Errors,  and  for 
the  allowance  of  writs  of  error  and  appeals  to 
the  Court  of  Appeals,  from  the  judgments  and  de- 
crees of  ihe  present  Court  of  Chancery  and  Su- 
preme Court,  and  of  the  courts  that  may  be  or- 
ganized under  this  Constitution. 

ARTICLE  VII 

Section  1.  After  paying  the  expenses  of  col- 
lection, superintendence  and  ordinary  repairs, 
there  shall  be  appropriated  and  set  apart  in  each 
fiscal  year,  out  of  the  revenues  of  the  State  canals, 
commencing  on  the  first  day  of  June,  one  thou- 
sand eight  hundred  and  forty- six,  the  sum  of  one 
million  and  three  hundred  thousand  dollars  un- 
til the  first  day  of  June,  one  thousand  eight  hun- 
dred and  fifty -five,  and  from  that  time  the  sum 
of  one  million  and  seven  hundred  thousand  dol- 
lars in  each  fiscal  year,  as  a  sinking  fund,  to  pay 
the  interest  and  redeem  the  principal  of  that  part 
of  the  State  debt  called  the  canal  debt,  as  it  ex- 
isted at  the  time  first  aforesaid,  and  including 
three  hundred  thousand  dollars  then  to  be  bor- 
rowed, until  the  same  shall  be  wholly  paid ;  and 
the  principal  and  income  of  the  said  sinking  fund 
shall  be  sacredly  applied  to  that  purpose. 

Section  2.  After  complying  with  the  provisions 
of  the  first  section  of  this  article,  there  shall  be 
appropriated  and  set  apart  out  of  the  surplus  rev- 
enues of  the  State  canals,  in  each  fiscal  year, 
commencing  on  the  first  day  of  June,  one  thou- 
sand eight  hundred  and  forty-six,  the  sum  of 
three  hundred  and  fifty  thousand  dollars,  until 
the  time  when  a  sufficient  sum  shall  have  been 
appropriated  and  set  apart,  under  the  said  first 
section,  to  pay  the  interest  and  extinguish  the 
entire  principal  of  the  canal  debt;  and  after  that 
period,  then  the  sum  of  one  million  and  five 
hundred  thousand  dollars  in  each  fiscal  year,  as 
a  sinking  fund,  to  pay  the  interest  and  redeem 
the  principal  of  that  part  of  the  State  debt  called 
the  General  Fund  debt,  including  the  debt  for 
loans  of  the  State  credit  to  railroad  companies 
which  have  failed  to  pay  the  interest  thereon, 
and  also  the  contingent  debt  on  State  stocks  loan- 
ed to  incorporated  companies  which  have  hither- 
to paid  the  interest  thereon,  whenever  and  as  far 
as  any  part  thereof  may  become  a  charge  on  the 
Treasury  or  General  Fund,  until  the  same  shall 
be  wholly  paid;  and  the  principal  and  income  of 
the  said  last  mentioned  sinking  fund  shall  be  sa- 
credly applied  to  the  purpose  aforesaid;  and  if 
the  payment  of  any  part  of  the  monies  to  the  said 
sinking  fund  shall  at  any  time  be  deterred,  by 
reason  of  the  priority  recognized  in  the  first  sec- 
tion of  this  article,  the  sum  so  deferred,  with 
quarterly  interest  thereon,  at  the  then  current 
rate,  shall  be  paid  to  the  last  mentioned  sinking 
fund,  as  soon  as  it  can  be  done  consistently  with 
the  just  rights  of  the  creditors  holding  said  canal 
debt. 

Section  3.  After  paying  the  said  expenses  of 
superintendence  and  repairs  of  the  canals,  and  the 
sums  appropriated  by  the  first  and  second  sections 
ot  this  article,  there  shall  be  paid  out  of  the  sur- 
plus revenues  of  the  canals,  to  the  Treasury  of 
the  State,  on  or  before  the  thirtieth  day  of  Sep- 
tember, in  each  year,  for  the  use  and  benefit  of 


the  General  Fund,  such  sum,  not  exceeding  two 
hundred  thousand  dollars,  as  may  be  required  to 
defray  the  necessary  expenses  of  the  State;  and 
the  remainder  of  the  revenues  of  the  said  canals- 
shall,  in  each  fiscal  year,  be  applied,  in  such 
manner  as  the  Legislature  shall  direct,  to  the 
completion  of  the  Erie  Canal  enlargement,  and 
the  Genesee  Valley  and  Black  River  canals,  un- 
til the  said  canals  shall  be  completed. 

If  at  any  time  after  the  period  of  eight  years 
from  the  adoption  of  this  Constitution,  the  reve- 
nues of  the  State,  unappropriated  by  this  article, 
shall  not  be  sufficient  to  defray  the  necessary  ex- 
penses of  the  government,  without  continuing  or 
laying  a  direct  tax,  the  Legislature  may,  at  its 
discretion,  supply  the  deficiency,  in  whole  or  in 
part,  from  the  surplus  revenues  of  the  canals,  af- 
ter complying  with  the  provisions  of  the  first 
two  sections  of  this  article,  for  paying  the  inte- 
rest and  extinguishing  the  principal  of  the  Canal 
and  General  Fund  debt;  but  the  sum  thus  appro- 
priated from  the  surplus  revenues  of  the  canals 
shall  not  exceed  annually  three  hundred  and  fifty 
thousand  dollars,  including*  the  sum  of  two  hun- 
dred thousand  dollars,  provided  for  by  this  sec- 
tion for  the  expenses  of  the  government,  until 
the  General  Fund  debt  shall  be  extinguished,  or 
until  the  Erie  Canal  Enlargement  and  Genesee 
Valley  and  Black  River  Canals  shall  be  com- 
pleted, and  after  that  debt  shall  be  paid,  or  the 
said  canals  shall  be  completed,  then  the  sum  of 
six  hundred  and  seventy-two  thousand  five  hun- 
dred dollars,  or  so  much  thereof  as  shall  be  ne- 
cessary, may  be  annually  appropriated  to  defray 
the  expenses  of  the  government. 

Section  4.  The  claims  of  the  State  against  any 
incorporated  company  to  pay  the  interest  and  re- 
deem the  principal  of  the  stock  of  the  State  loan- 
ed or  advanced  to  such  company,  shall  be  fairly 
enforced,  and  not  released  or  compromised;  and 
the  moneys  arising  from  such  claims  shall  be  set 
apart  and  applied  as  part  of  the  sinking  fund  pro- 
vided in  the  second  section  of  this  article.  But 
the  time  limited  for  the  fulfillment  of  any  condi- 
tion of  any  release  or  compromise  heretofore 
made  or  provided  for,  may  be  extended  by  law- 
Section  5.  if  the  sinking  funds,  or  either  of 
them,  provided  in  th  s  article,  shall  prove  insuf- 
ficient to  enable  the  State,  on  the  credit  of  such 
fund,  to  procure  the  means  to  satisfy  the  claims 
of  the  creditors  of  the  State  as  they  become  pay- 
able, the  Legislature  shall,  by  equitable  taxes, 
so  increase  the  revenues  of  the  said  funds  as  to 
make  them,  respectively,  sufficient  perfectly  to 
preserve  the  public  faith.  Every  contribution 
or  advance  to  the  canals,  or  their  debt,  from  any 
source,  other  than  their  direct  revenues,  shall, 
with  quarterly  interest,  at  the  rates  then  current, 
be  repaid  into  the  Treasury,  for  the  use  of  the 
State,  out  of  the  canal  revenues  as  soon  as  it  can 
be  done  consistently  with  the  just  rights  of  the 
creditors  holding  the  said  canal  debt. 

Section  6.  The  Legislature  shall  not  sell,  lease, 
or  oiherwise  dispose  of  any  of  the  canals  of  the 
State  ;  but  they  shall  remain  the  property  of  the 
State  and  under  its  management,  forever. 

Section  7.  The  Legislature  shall  never  sell  or 
dispose  of  the  salt  springs,  belonging  to  this  State, 
The  lands  contiguous  thereto  and  which  may  be 
necessary  and  convenient  for  the  use  of  the  salt 
springs,  may  be  sold  by  authority  of  law  and  un- 
der the  direction  of  the  commissioners  of  the 
land  office,  for  the  purpose  of  investing  the  mon- 
eys arising  therefrom  in^other  lands  alike  conve- 
nient ;  but  by  such  sale  and  purchase  the  aggre- 
gate quantity  of  the&e  lands  shall  not  be  dimin- 
ished. 

Section  8.  No  moneys  shall  ever  be  paid  out  of 
the  Treasury  of  this  State,  or  any  of  its  funds* 
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or  any  of  the  funds  under  its  nanagement,  ex- 
cept in  pursuance  of  an  appropriation  by;  law  ; 
nor  unless  such  payment  be  made  within  two 
years  next  after  the  passage  of  such  appropria- 
tion act;  and  every  such  law,  making  a  new  ap- 
propriation, or  continuing  or  reviving  an  appro- 
priation, shall  distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it  is  to  be 
applied  ;  and  it  shall  not  be  sufficient  for  such 
law  to  refer  to  any  other  law  to  fix  such  sum. 

Section  9.  The  credit  of  the  State  shall  not,  in 
any  manner,  be  given  or  loaned  to,  or  in  aid  of 
any  individual  association  or  corporation. 

Section  10.  The  State  may,  to  meet  casual  de- 
ficits or  failures  in  revenues,  or  for  expenses  not 
provided  for,  contract  debts,  but  such  debts,  di- 
rect and  contingent,  singly  or  in  the  aggregate, 
Shall  not  at  any  time,  exceed  one  million  of 
dollars  j  and  the  moneys  arising  from  the  loans 
creating  such  debts,  shall  be  applied  to  the  pur- 
pose for  which  they  were  obtained,  or  to  repay 
the  debt  so  contracted,  and  to  no  other  purpose 
whatever. 

Section  11.  In  addition  to  the  above  limited 
power  to  contract  debts,  the  State  may  contract 
debts  to  repel  invasion,  suppress  insurrection,  or 
defend  the  State  in  War;  but  the  money  arising 
from  the  contracting  of  such  debts  shall  be  ap- 
plied to  the  purpose  for  which  it  was  raised,  or 
to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Section  12.  Except  the  debts  specified  in  the 
tenth  and  eleventh  sections  of  this  article,  no 
debt  shall  be  hereafter  contracted  by  or  on  be- 
half of  this  State,  unless  such  debt  shall  be  au- 
thorized by  a  law,  for  some  single  work  or  ob- 
ject, to  be  distinctly  specified  therein;  and  such 
law  shall  impose  and  provide  for  the  collection 
of  a  direct  annual  tax  to  pay,  and  sufficient  to 
pay  the  interest  on  such  debt  as  it  falls  due,  and 
also  to  pay  and  discharge  the  principal  of  such 
debt  within  eighteen  years  from  the  time  of  the 
contracting  thereof. 

No  such  law  shall  take  effect  until  it  shall,  at  a 
general  election,  have  been  submitted  to  the  peo- 
ple, and  have  received  a  majority  of  all  the 
votes  cast  for  and  against  it,  at  such  election. 

On  the  final  passage  of  such  bill  in  either  house 
of  the  Legislature,  the  question  shall  be  taken 
by  ayes  and  noes,  to  be  duly  entered  on  the  jour- 
nals thereof,  and  shall  be :  "  Shall  this  bill  pass, 
and  ought  the  same  to  receive  the  sanction  of 
the  people?" 

The  Legislature  may  at  any  time,  after  the  ap- 
proval of  such  law  by  the  people,  if  no  debt 
shall  have  been  contracted  in  pursuance  thereof, 
repeal  the  same ;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  lia- 
bility under  such  law ;  but  the  tax  imposed  by 
such  act,  in  proportion  to  the  debt  and  liability 
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and  the  object  to  which  it  is  to  be  applied  •  and 
it  shall  not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  tax  or  object. 

Section  14.  On  the  final  passage,  in  either  house 
of  the  Legislature,  of  every  act  which  imposes, 
continues,  or  revives  a  tax,  or  creates  a  debt  or 
charge,  or  makes,  continues  or  revives  &py  ap- 
propriation of  public  or  trust-money  or  p.oper- 
ty,  or  releases,  discharges,  or  commutes  any 
claim  or  demand  of  the  State,  the  question  shall 
be  taken  by  ayes  and  noes.,  which  shall  be  duly 
entered  on  the  journals,  and  three-fifths  of  all  the 
members  elected  to  either  house,  shall,  in  all 
such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

ARTICLE  VIII. 
Section  1.  Corporations  may  be  formed  under 
general  laws;  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases 
wherein  the  judgment  of  the  Legislature,  the  ob- 
jects of  the  corporation  cannot  be  attained  under 
general  laws.  All  general  laws  and  special  acts 
passed  pursuant  to  this  section,  may  be  altered 
from  time  to  time  or  repealed. 

Section  2.  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  corpo- 
rators and  other  means  as  may  be  prescribed  by 
law. 

Section  3.  The  term  corporations  as  used  in 
this  article,  shall  be  construed  to  include  all  as- 
sociations and  joint -stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships.  And 
all  corporations  shall  have  the  right  to  sue  and 
shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Section  4.  The  Legislature,  shall  have  no  pow- 
er to  pass  any  act  granting  any  special  charter 
for  banking  purposes ;  but  corporations  or  asso- 
ciations may  be  formed  for  such  purposes  under 
general  laws. 

Sec  ion  5.  The  Legislature  shall  have  no  power 
to  pass  any  law  sanctioning  in  any  manner,  di- 
rectly or  indirectly,  the  suspension  of  specie  pay- 
ments, by  any  person,  association  or  corporatio* 
issuing  bank  notes  of  any  description. 

Section  6.  The  Legislature  shall  provide  by 
law  for  the  registry  of  all  bills  or  notes,  issued  or 
put  in  circulation  as  money,  and  shall  require 
ample  security  for  the  redemption  of  the  same 
in  specie. 

Section  7.  The  stockholders  in  every  corpora- 
tion and  joint-stock  association  for  banking  pur- 
poses, issuing  bank,  notes  or  any  kind  of  paper 
credits  to  circulate  as  money,  after  the  first  day 
of  January,  one  thousand  eight  hundred  and  fifty, 
shall  be  individually  responsible  to  the  amount 
of  their  respective  share  or  shares  of  stock  in  any 
such  corporation  or  association,  for  all  its  debts 
and  liabilities  of  every  kind,  contracted  after  the 


Z^u^\S^^S^f^i    i  r-  anCe  V    said  first  day  of  January,  one  thousand  eight  hun 
such  law,  shall  remain  in  force  and  be  irrepeal-    dred  and  fi/,v.  * 

le,  and  be  annually  collected,  until  the  pro- 

eds  thereof  shall  have  made  the  provision 


able. 

ceeds  tnereoi  snail  nave  matie  the  provision 
herein  before  specified  to  pay  and  discharge  the 
interest  and  principal  of  such  debt  and  liability. 

The  money  arising  from  any  loan  or  stock 
creating  such  debt  or  liability,  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authori- 
zing such  debt  or  liability,  or  for  the  repayment 
of  such  debt  or  liability,  and  for  no  other  purpose 
whatever. 

No  such  law  shall  be  submitted  to  be  voted  on, 
within  three  months  after  its  passage,  or  at  any 
general  election,  when  any  other  law,  or  any  bill, 
or  any  amendment  to  the  Constitution  shall  be 
submitted  to  be  voted  for  or  against. 

Section  13.  Every  law  which  imposes,  contin- 
ues or  revives  a  tax,  shall  distinctly  state  the  tax 


dred  and  fifty. 

Section  8.  In  case  of  the  insolvency  of  any 
bank  or  banking  association,  the  bill -holders 
thereof  shall  be  entitled  to  preference  in  pay- 
ment, over  all  other  creditors  of  such  bank  or 
association. 

Section  9.  It  shall  be  the  duty  of  the  Legisla- 
ture to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit,  so  as  to 
prevent  abuses  m  assessments,  and  in  contracting 
debt  by  such  municipal  corporations. 
ARTICLE  IX. 

Section  1.  The  capital  of  the  Common  School 
Fund;  the  capital  of  the  Literature  Fund,  and  the 
capital  of  the  United  States  Deposite  Fund,  saal, 
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be  respectively  preserved  inviolate.  The  reve- 
nue of  t  e  said  Common  School  Fund  shall  be 
applied  to  the  support  of  common  schools;  the 
revenues  of  the  said  Literature  Fund  shall  be  ap- 
plied to  the  support  of  academies,  and  the  sum 
o*  twenty-five  thousand  dollars  of  the  revenues 
of  the  United  States  Deposite  Fund  shall  each 
year  be  appropriated  to  and  made  a  part  of  the 
capital  of  the  said  Common  School  Fund. 

ARTICLE  X. 

Section  1.  Sheriffs,  clerks  of  counties,  includ- 
ing the  register  and  clerk  of  the  city  and  county 
of  New-York,  coroners,  and  district  attorneys, 
shall  be  chosen,  by  the  electors  of  the  lespective 
counties,  once  in  every  three  years  and  as  often 
as  vacancies  shall  happen.  Sheriffs  shall  hold  no 
other  office,  and  be  ineligible  for  the  next  three 
years  after  the  termination  of  their  offices. — 
They  may  be  required  by  law,  to  renew  their 
security,  from  time  to  time  j  and  in  default  of 
giving"  such  new  security,  their  offices  shall  be 
deemed  vacant.  But  the"  county  shall  never  be 
made  responsible  for  the  acis  of  the  sheriii. 

The  Governor  may  remove  any  officer,  in  this 
section  mentioned,  within  the  term  for  which  he 
shall  nave  been  elected;  giving  to  such  officer  a 
copy  of  the  charges  against  him,  and  an  opportu- 
nity of  being  heard  in  his  defence. 

Section  2.  All  county  officers  whose  election  or 
appointment  is  not  provided  for,  by  this  Constitu- 
tion, shall  be  elected  by  the  electors  of  the  re- 
spective counties,  or  appointed  by  the  boards  of 
supervisors,  or  oth^r  county  authorities,  as  the 
Legislature  shall  direct.  All  city,  town  and  vil- 
lage officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be 
elected  by  the  electors,  of  such  cities,  towns  and 
villages,  or  of  some  division  thereof,  or  ap- 
pointed by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  oth- 
er officers  whose  election  or  appointment  ?s  not 
provided  for  by  this  Constitution,  and  all  officers 
whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as 
the  Legislature  may  direct. 

Section  3.  When  the  duration  of  any  office,  is 
not  provided  by  this  Constitution,  it  may  be  de- 
clared by  law,  and  if  not  so  declared,  such  office 
shall  be  held,  during  the  pleasure  of  the  authori- 
ty making  the  appointment. 

Section  4.  The  time  of  electing  all  officers 
named  in  this  article  shall  be  prescribed  by  law. 

Section  5.  The  Legislature  shall  provide  for 
filling  vacancies  in  office,  and  in  case  of  elective 
officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtue  of  such  appoint- 
ment longer  than  the  commencement  of  the  poli- 
tical year  next  succeeding  the  first  annual  elec- 
tion after  the  happening  of  the  vacancy. 

Section  6.  The  political  year  and  legislative 
term,  shall  begin  on  the  first  day  of  January; 
and  the  L  gislature  shall  every  year  assemble  on 
the  first  Tuesday  in  January,  unless  a  different 
day  shall  be  appointed  by  law. 

Section  7.  Provision  shall  be  made  by  law  for 
the  removal  for  irisconduct  or  malversation  in 
ole  of  ail  officers  (except  judicial)  whose  pow- 
ers and  duties  are  not  local  or  legislative  and  who 
shall  be  elected  at  general  elections,  and  also  for 
supplying  vacancies  created  by  such  removal. 

Section  8.  The  Legislature  may  declare  the  ca- 
ses in  which  any  office  shall  be  d  emed  vacant, 
where  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

ARTICLE  XI. 

Section  1.  The  militia  of  this  State,  shall  at  all 
times  hereafter,  be  armed  and  disciplined,  and  in 


readiness  for  service  ;  but  all  such  inhabitants  of 
this  State  of  any  religious  denomination  whatey- 
er  as  f.om  scrupl  s  of  conscience  may  be  averse 
to  bearing  arms,  shall  be  excused  therefrom,  up- 
on such  conditions  as  shall  be  prescribed  by  law. 

Section  2.  Militia  officers  shall  be  chosen,  or 
appointed,  as  follows: — captains,  subalterns  and 
non-commissioned  officers  shall  be  chosen  by  the 
written  votes  of  the  members  of  theirrespective 
companies.  Field  officers  of  re.im  ntsand  sep- 
arate battalions,  by  the  written  votes  of  the  com- 
missioned officers  of  the  respective  regiments 
and  separate  battalions;  brigadier-generals  and 
brigade  inspectors  by  the  field  officers  of  their 
respective  brigades;  major  gene  als,  brigadier 
generals  ami  comma  ;ding  officers  of  regiments 
or  separate  battalions,  shall  appoint  the  stuff  of- 
ficers to  theirrespective  divisions,  brigades,  reg- 
iments or  separate  battalions. 

Section  3.  The  Governor  shall  nominate,  and 
with  the  consent  of  the  Senate,  appoint  all  ma- 
jor generals,  and  the  commissary  general.  The 
adjutant  general  and  other  chiefs  of  staff  depart- 
ments, and  the  aids-de-camp  of  the  commander* 
i  -chief  shall  be  appointed  by  the  Governor,and 
their  commissions  shall  expire  with  the  time  for 
which  the  Governor  shall  have  been  elected. — 
The  commissary  general  shall  hold  his  office  for 
two  y  ars.  He  shall  give  security  for  the  faith- 
ful execution  of  the  duties  of  his  office,  in  such 
ma  ner  and  amount  as  shall  be  prescribed  by  law. 

Section  4.  The  Legislature  shall,  by  Jaw, direct 
the  time  and  manner  of  electing  militia  officers, 
and  of  certifying  their  elections  to  the  Governor. 

Section  5.  The  commissioned  officers  of  the 
militia  shall  be  commissioned  by  the  Governor: 
and  no  commissioned  officeP  shall  be  removed 
from  office,  unless  by  the  Senate  on  the  recom- 
mendation of  the  Governor,  stating  the  grounds 
on  which  such  removal  is  recommended,  or  by 
the  decision  of  a  court  martial,  pursuant  to  law. 
The  present  officers  of  the  militia  shall  hold 
their  commissions  subject  to  removal,  as  before 
provided. 

Section  6*.  In  case  the  mode  of  election  and 
appointment  of  miiitia  officers  hereby  directed, 
shall  not  be  found  conducive  to  the  improvement 
of  the  militia,  the  Legislature  may  aboiish  the 
samej  and  provide  by  taw  for  their  appointment 
and  removal,  if  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

ARTICLE  Xll. 

Section  1.  Members  of  the  Legislature  and  all 
officers,  executive  and  judicial,  except  such  in- 
ferior officers  as  may  be  by  law  exempted,  shall, 
before  they  enter  on  the  duties  of  their  respec- 
tive offices,  take  and  subscribe  the  following 
oath  or  affirmation : — 

"  I  do  so  emniy  swear  (or  affirm,  as  the  case 
may  be)  that  I  will  support  the  Constitution  of 
the  United  States,  and  the  Constitution  of  the 
State  of  New-Yorjf;  and  that  I  will  faithfuiy 
discharge  the  duties  ot  according  to 

the  best  of  my  ability ." 

And  no  other  oath,  declaration,  or  test  shall  be 
required  as  a  qualification  for  any  office  or  public 
trust. 

ARTICLE  XIII. 
Section  1.  Any  amendment  or  amendments  to 
this  Constitution  may  be  proposed  in  the  Senate 
and  Assembly;  and  if  the  same  shall  be  agreed 
to  I  y  a  majority  of  the  members  elected  to  each 
of  the  two  houses,  such  proposed  amen  ment  or 
amendments  sha  1  be  entered  on  their  journals 
with  the  yeas  and  nays  taken  thereon,  and  refer- 
red to  the  Legislature  to  be  chosen  at  the  next 
general  election  of  Senators,  and  shall  be  pub 
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lished  for  three  months  previous  to  the  time  of 
making  such  choice,  and  if  in  the  Legislature  so 
next  enosen,  as  aforesaid,  such  proposed  amend- 
ment or  amendments,  shall  be  agreed  to,  by  a 
majority,  of  all  the  members  elected  to  each  i 
house,  then  it  shall  be  the  duty  of  the  Legisla- 
ture to  submit  such  proposed  amendment  or 
amendments  to  the  people,  in  such  manner  and 
at  such  time  as  the  Legislature  shall  prescribe; 
and  if  the  people  shall  approve  and  ratify  such 
amendment  or  amendments,  by  a  majority  of  the 
electors  qualified  to  vote  for  members  of  the  Le- 
gislature, voting  thereon,  such  amendment  or 
amendments  shall  become  part  of  the  constitu- 
tion. 

Section  2.  At  the  general  election  to  be  held 
in  the  year  eighteen  hundred  and  six%-six,  and 
in  each  twentieth  year  thereafter,  and  a » so  at 
*uch  time  as  the  Legislature  may  by  Jaw  pro- 
vide, the  question,  "fehall  there  be  a  Conven- 
tion to  revise  the  Constitution,  and  amend  the 
game?"  shall  be  decided  by  the  electors  qualifi- 
ed to  vote  for  members  of  the  Legislature ;  and  in 
case  a  majority  of  the  electors  so  qualified,  voting 
at  such  dection,  shall  decide  in  favor  of  a  Con- 
vention for  such  purpose,  the  Legislature  at  its 
next  session,  shall  provide  by  law  for  the  elec- 
tion of  delegates  to  such  Convention. 
ARTICLE  XIV. 

Section  1.  The  first  election  of  Senators  and 
Members  of  Assembly,  pursuant  to  the  provis- 
ions of  this  Constitution,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  of  Novem- 
ber, one  thousand  eight  hundred  and  forty-seven. 

The  Senators  and  members  of  Assembly  who 

may  be  in  office  on  gie  first  day  of  January,  one 

thousand   eight  hundred  and  forty-seven,   shall 

hold  their  offices  until  and  including  the  thirty - 

%  first  day  of  December  following,  and  no  longer. 

Section  2.  The  first  election  of  G  vernor  and 
Lieutenant-Goveraor  under  this  Constitution, 
shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November,  one  thousand  eight  hun- 
dred and  for  ty -eight;  and  the  Governor  and  Lieu- 
tenant-Governor in  office  when  this  Constitution 
shall  take  effect,  shall  hold  their  respective  offi- 
ces until  and  including  the  thirty-first  day  of  De- 
cember of  that  year. 

Section  3.  The  Secretary  of  State,  Comptroller, 
Treasurer,  Attorney  General,  District  Attorneys, 
Surveyor  General,  Canal  Commissioners,  and  in- 
spectors of  State  Prisons  in  office  when  this  Con- 
stitution shall  take  effect,  shall  hold  their  respec- 
tive offices  until  and  including  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and 
forty-seven,  and  no  longer. 

Secti  n4.  Thefirst  election  of  judges  and  clerk 
of  the  Court  of  Appeals,  justices  of  the  Supreme 
Court,  and  county  judges,  sha.l  take  place  at  such 
time  between  the  first  Tuesday  of  April  and  the 
second  Tuesday  of  June,  one  thousand  eight  hun- 
dred and  forty-seven,  as  may  be  prescribed  by 
law.  The  said  .c  ,urts  shall  respectively  enter 
upon  their  duties,  on  the  first  Monday  of  July, 
next  thereafter  ;  but  the  term  of  office  of  said 
judges,  clerk  and  justices  as  declared  by  ihis 
Constitution,  shall  be  deemed  to  commence  on 
the  first  day  of  January,  one  thousand  eight  hun- 
dred and  forty-eight. 

Section  5.  On  the  first  Monday  of  July,  one 
thousand  eight  hun  I  red  and  forty-seven,  juris- 
diction of  all  suits  and  proceedings  then  pending 
in  the  present  supreme  court  and  court  of  chan- 
ce y,  and  all  suits  and  proceedings  originally 
commenced  and  then  pending  in  any  court  of 
common  pleas,  (except  in  the  city  and  county  of 
New  York),  shall  become  vested  in  the  supreme 
court  he*ebyeit*ulishe4.  Proceedings  pending  in 


court*  of  common  pleas  and  in  suits  originally 
commenced  in  justices  courts,  shall  be  transferred 
to  the  county  courts  provided  for  inthisConstiu- 
tion,  in  such  manner  and  form  and  under  such  re- 
gulation as  shall  be  provided  by  law.  The  courts 
of  oyer  and  terminer  hereby  established  shall, 
in  their  respective  counties,  have  jurisdiction,on 
and  after  the  day  last  mentioned,  of  all  indict- 
ments and  procedings  then  pending  in  the  pres- 
ent courts  of  oyer  and  terminer,  and  also  of  all 
indictments  and  proceedings  then  pending  in  the 
present  courts  of  general  sessions  of  the  peace, 
except  in  the  city  of  New  York,  and  except  in 
cases  of  which  the  courts  of  sessions  hereby  es- 
tablished may  lawfully  take  cognizance  ;  and  of 
such  indictments  and  proceedings  as  the  courts  of 
sessions  hereby  established  shall  have  jurisdiction 
on  and  after  the  day  las:   mentioned. 

Section  6.  The  chancellor  and  the  present  su- 
preme court  shall,  respectively,  have  power  to 
hear  and  determine  any  of  such  suits  and  pro- 
ceedings ready  on  the  first  Monday  of  July,  one 
thousand  eight  I  undred  and  forty-seven,  for  hear- 
ing or  decision,  and  shall,  for  their  services  there- 
in, be  entitled  to  their  present  rates  of  compen- 
sation until  the  first  day  of  July,  one  thousand 
eight  hundred  and  forty-eight,  or  until  all  such 
suits  and  proceedings  shall  be  sooner  heard  and 
determined.  Masters  in  chancery  may  continue 
to  exercise  the  functions  of  their  office  in  the 
court  of  chancery,  so  long  as  the  Chancellor 
shall  continue  to  exercise  the  functions  of  his 
office  under  the  provisions  of  this  Constitution. 

And  the  Supreme  Court  hereby  established, 
shall  also  have  power  to  hear  and  determine  such 
of  said  suits  and  proceedings  as  may  be  pre- 
scribed by  law. 

Section  7.  In  case  any  vacancy  shall  occur  in 
the  office  of  chancellor  or  justice  of  the  present 
Supreme  Court,  previously  to  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-eight 
the  Governor  may  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  appoint  a 
proper  person  to  fill  such  vacancy.  Any  judge 
of  the  Court  of  Appeals  or  justice  of  the  Supreme 
Court,  elected  under  this  Constitution,  may  re- 
ceive and  hold  such  appointment. 

Section  8.  The  offices  of  chancellor,  justice  of 
the  existing  supreme  court,  circuit  jud^e,  vice- 
chancellor,  assistant  vice-chancellor,  judge  of 
the  existing  county  courts  of  each  county,  su- 
preme court  commissioner,  master  in  chancery, 
examiner  in  chancery,  and  surrogate,  (except  as 
herein  otherwise  provided,)  are  abolished  from 
and  after  the  first  Monday  of  July,  one  thousand 
eight  hundred  and  forty  -seven,  (1847.) 

Section  9.  The  Chancellor,  the  justices  of  the 
present  Supreme  Court,  and  the  circuit  judges, 
are  hereby  declared  to  be  severally  eligible  to 
any  office  at  the  first  election  under  this  Consti- 
tution. 

Section  10.  Sheriffs,  clerks  of  counties,  (includ- 
ing the  register  and  clerk  of  the  city  and  county 
of  New-York)  and  justices  of  the  peace,  and  co- 
roners, in  office,  when  this  Constitution  shall  take 
effect,  shall  hold  their  respective  offices  until  the 
expiration  of  the  term  for  which  they  were  re- 
spectively elected. 

Section  11.  Judicial  officers  in  office  when  this 
Constitution  shall  take  effect,  may  continue  to  re- 
ceive such  fees  and  perquisites  of  office  as  are 
now  authorized  by  law,  until  the  first  cay  of  Ju- 
ly, one  thousand  eight  hundred  and  forty -seven, 
notwithstanding  the  provisions  of  the  twenti- 
eth section  of  the  sixth  article  of  this  Constitu- 
tion. ,  . 

Section  12.  All  local  courts  established  m  any 
city  or  village,  including  the  Superior  Court, 
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Common  Pleas,  Sessions  and  Surrogate's  Courts 
of  the  city  and  County  of  New  York  shall  re- 
main, until  otherwise  directed  by  the  Legisla- 
ture, with  their  present  powers  and  jurisdictions; 
and  the  judges  of  such  courts  and  any  clerks 
thereof  in  office  on  the  first  day  of  January  one 
thousand  eight  hundred  and  forty  seven,  shall 
continue  in  office  until  the  expiration  of  their 
terms  of  office,  or  until  the  Legislature  shall 
otherwise  direct. 

Section  13.  This  Constitution  shall  be  in  force 
from  and  including  the  first  day  of  January,  one 
thousand  eight  hundred  and  forty  seven,  except 
as  is  herein  otherwise  provided. 

Done,  la  Convention,  at  the  Capitol,  in  the  City 
of  Albany,  the  ninth  d*y  of  October  in  the  year  one 
thousand  eight  hundred  and  forty-six,  and  of  the  Inde- 
pendence of  the  United  States  of  America,  the  seventy- 
first. 

In  witness  whereof,  we  have  hereunto  subscribed  our 
names. 

JOHN  TRACY,  President, 
And  Delegate  from  the  County  of  Chenango. 
James  F.  Starbuck,  ) 
H.  W.  Strong,  ^Saretarits. 

Fit.  Sbger.  ) 

State  or  New- York,  ) 
Secretary's  Office.    J 

I  have  compared  the  preceding  with  the  original 
engrossed  Constitution  deposited  in  this  office  on  the 
ninth  day  of  October,  1846,  and  Do  Certify,  that  the 
same  is  a  correct  transcript  therefrom,  and  of  the 
whole  of  said  original.  rf 

Given  under  my  hand  and  seal  of  office,  at 
»    g      the  City  of  Albany,  the  tenth  day  of  October, 
•  in  the  year  of  our  Lord,  one  thousand  eight 

hundred  and  forty-six, 

N.  S.  BENTON, 
Secretary  of  State 

The  names  of  the  following  Delegates  are  ap- 
pended to  the  said  engrossed  Constitution,  to 
wit : — 

ROBERT  CAMPBFLL,  jr,.  GOUV.  KEMBLE, 
GRO   GE  C.  CLYDK,  SAMUEL  J.  TILDEN.I 

CHARLES  P.  KIRKLAND,  ELIJAH  SpEXCER, 
SAMUEL  RICHMOND,  ELIJAH  RHOaDES, 
FEDERAL  DV\A,  HEN.  C.  MURPHY, 

JOHV  MILLER,  JOHN  NELLIS, 

ROBERT C    NICHOLAS,     EL1SHA  W    SHELDON, 
OK  vON  ARCHER,  HENRY  NICOLL, 

PETER  YAWGKR,  W.H.VAN  SCHOONHOVEN 

MOSKS  TAGGART,  E    M.  MeNIEL, 

STEPHE     ALLEN,  ARPHAXED  LOOMIS, 

JuHVT   HARRISON  CHARLES  H.  RUGGLES, 

DAMIEL  JOHN  SHAW,  JOHN  K  PORTER, 
JOHN  J.  WOOO,  J.  L    RIKER, 

JULIUS  CAVDEE,  JAMES  TA   LMADGE, 

B.  S.  BRUVDACE,  WILi  1\M  TAYi  OR, 
GEO    W.  PATTERSON,     GEORGE  W.  TUTHILL, 
WM.  B   WRIGHT,  ABRAM  WITBECK, 
ABSALOM  BULL,                 PERRY  WARrtKN, 
BENJ.  F.  BRUCE,               L.  B.  SHEPARD, 

W    MAXWELL,  TUNIS  G.  BERGEN, 

JOHN  YOUNGS,  ALBERT  L    BAKER, 

JOHN  L    STEPHENS,  ANSEL  BASCOVI, 

CAMPhELL  P    WHITE,  JOHN  BOWDI<H, 

W.  G    VNGEL,  HERVEY  BRAYTON. 

HARRY  BACKUS,  ISA *C  PURR, 

GEO   s.  MAvN,  JAMES  M.  COOK, 

CYRUS  H   Kl'GSLEY,  B.  F.  CORNELL, 

ENOCH  STRONG,  WEORGE  A.  s.  CROOKER, 

ROB T.  H    MOKKIS,  LEWIS  CUDDEBACK 

DAVID  MUNRO,  ROBT.  DORLON, 

RUSSELL  PARISH,  GEO.  G    GRAHAM, 

AARON  SALISBURY,  A.  S.  GREENE, 

C.  SWACKHAMER,  IRA  HARRIS, 
HORATt  »  N.  TAFT,  ORRIS  HART, 
SOLOMON  TO  VNSEND,  ALONZO  BARLEY, 
WM    C.  ROUCK,  MICHAEL  HOFFMAN, 
FR-Dr.RICK  F.  BACKUS,  WILLIAM  HOTCHKISS, 
JOHN  H    HUNT,  ABEL  HUNTINGTON, 
WM.  S.  CONELY,  EDWARD  HUNTINGTdN, 
ALLEN  AYRAULT,  J.  L   HUTCHINSON, 
JOHN  J  TAYLOR,  JOHN  HYDE, 


JONAH  SANFORD, 
JNO.  LESLIE  RUSSEL, 
D.  R.  FLOYD  JONES, 
C.  C.  CAVIBRELENG, 
C.  T.  CHAMBERLAIN, 
ANDREW    v.  YOUNG, 
A.  W.  DANFORTH, 
EDWARD  DODD, 
PETER  K.  DUBOIS, 
JOSEPH  R.  FLANDERS, 
JAMES  C.  FORSYTH, 
JOHN  GEBHA*D,  jun'r  , 
THOMAS  B.  SEARS, 
DAVID  B.  ST.  JOHN, 


PETER  SHAVER, 
DAVID  S.  WATERBURY, 
WILLIAM  KEKNAN, 
CH.  U'CO\OR, 
RICH    P.  MARVIN, 
H.  K.  WILLARD, 
BISHOP  PERKINS, 
JAVIKS  POWERS, 
BENJAMIN  STANTON, 
L.  STETSON, 
JOHN  W.  BROWN, 
AARON  WARD, 
ALVAH  WORDEN, 
AMOS  WRIGHT. 


In    Convention    of    the   People  of 

the  State  of  New  York,  assembled  at  Alba- 
ny, on  the  first  day  of  June,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty- 
six,  pursuant  to  an  act  of  the  Legislature  of 
the  said  State,  entitled  "An  act  recommend- 
ing a  Convention  of  the  People  of  this  Stale, " 
passed  May  13,  1845. 

Resolved,  That  in  the  judgment  of  this  Con- 
vention, the  several  amendments  to  the  Consti- 
tution, agreed  to  by  this  Convention  cannot  be 
prepared  so  as  to  be  voted  upon  separately. 

Resolved,  That  the  form  of  the  ballots,  to  be 
given  for  the  adoption  or  rejection  of  the  said 
amendments  shall  be  as  follows ;  on  such  bal- 
lots as  are  given  in  favor  of  the  adoption  of  the 
sai'l  amendments,  shall  be  written  or  printed  or 
partly  written  and  partly  printed,  the  words 
"  amended  Constitution,  yes ;"  and  on  such  bal- 
lots as  are  given  against  the  adoption  of  said 
amendments,  shall  be  written  or  printed,  or 
partly  written  and  partly  printed  the  words 
"  amended  Constitution,  no  j"  and  the  word 
"  Constitution,"  shall  be  written  or  printed,  or 
partly  written  and  partly  printed  upon  the  said 
ballots  in  such  manner  as  that  when  such  bal- 
lots are  folded  it  shall  appear  upon  the  outside 
thereof. 

Resolved,  That  10,000  copies  of  these  resolu- 
tions, with  the  said  amendments,  with  the  Ad- 
dress of  the  Convention,  and  also  the  present 
Constitution  subjoined  be  printed,  and  that  the 
Comptroller  cause  fifty  copies  thereof  to  be  for- 
warded without  delay,  and  at  the  expense  of 
the  State,  to  each  Member  of  this  Convention, 
and  that  the  remainder  in  like  manner  be  trans- 
mitted  by  him  to  the  several  county  clerks, 
whose  duty  it  shall  be  to  distribute  the  same 
among  the  different  towns  and  wards  of  this 
State;  also  that  said  amendments  be  published 
in  the  State  Paper  weekly,  until  the  next  elec- 
tion. 

Resolved,  That  the  Secretory  of  State  for- 
ward  immediately  to  the  several  county  clerks 
and  sheriffs  of  this  state,  a  copy  of  the  forego- 
ing  first  and  second  resolutions.  And  the  said 
clerks  and  sheriffs  shall  cause  the  said  resolu- 
tions to  be  published  once  in  each  week  in  each 
newspaper  published  in  their  respective  coun- 
ties, until  the  next  election,  and  also  a  notice 
that  the  said  amendments  will  be  voted  upon  at 
the  next  general  election  in  the  several  election 
districts  of  the  State. 

Resolved,  That  it  shall  be  the  duty  of  the  Sec- 
retary  of  State,  to  cause  the  Constitution  as 
proposed  to  be  amended,  together  with  the  forms 
of  the  ballots,  to  be  published  at  least  twice  pri. 


852 


of  to"  the  election  in  each  of  the  public  newspa- 
pers  published  in  this  state,  provided  the  same 
shall  be  published  fur  such  reasonable  compen- 
sation as  shall  be  fixed  by  the  Secretary  of  State 
and  Comptroller ;  but  no  neglect  to  publish  the 
same  in  any  of  the  papers  of  this  state  shall 
impair  the  validity  of  the  notice. 

Resolved,  That  the  Secretary  of  State  exam- 
ine and  compare  the  printed  copies  of  the  Con- 
stitution, ordered  by  this  Convention,  with  the 
engrossed  copy,  this  day  filed  in  the  Secretary's 
office,  and  certify  the  same,  officially. 

Resolved,  That  at  the  next  general  election, 
and  at  the  same  time  when  the  votes  of  the  elec- 
tors shall  be  taken  for  the  adoption  or  rejection 
of  the  amended  Constitution,  the  additional 
amendment  in  the  words  following: 

"§  .  Colored  male  citizens,  possessing  the 
qualifications  required  by  the  first  section  of  the 
second  article  of  the  Constitution,  other  than  the 
property  qualification,  shall  have  the  right  to 
vote  for  all  officers  that  now  are,  or  hereafter 
may  be,  elective  by  the  people  after  the  first 
day  of  January,  1847," 

Shall  be  separately  submitted  to  the  electors 
of  this  State  for  adoption,  or  rejection,  in  form 
following,  to  wit: 

A  separate  ballot  may  be  given  by  every  per- 
son, having  the  right  to  vote  for  the  amended 
Constitution,  to  be  deposited  in  a  separate  box. 

Upon  the  ballots  given  for  the  adoption  of  the 
said  separate  amendment,  shall  be  written  or 
printed,  or  partly  written  and  partly  printed, 
the  words, 

"  Equal  suffrage  to  colored perso&s  ?—Yes." 

Ana  upon  the  ballots  given  against  the  adop- 
tion of  the  said  separate  amendment,  in  like 
manner,  the  words 

"  Equal  suffrage  to  colored  persons  ?— No." 

Ami  on  such  ballots  shall  be  written  or  printed, 
or  partly  written  and  partly  printed,  the  words, 

"  Constitution:  Suffrage ," 

In  such  manner  that  such  words  shall  appear 
on  the  outerside  of  such  ballot  when  folded. 

If,  at  the  said  election,  a  majority  of  all  the 
votes  given  for  and  against  the  said  separate  a- 
mendment  shall  contain  the  words  f(  Equal  suf- 
frage to  colored  persons  ?— Yes,?'  then  the  said 
separate  amendment  after  the  first  day  of  Janu- 
ary, 1847,  shall  be  a  separate  section  of  article 
second  of  the  Constitution,  in  full  force  and 
effect,  anything  contained  in  the  Constitution  to 
the  contrary  notwithstanding. 

Resolved,  That  the  last  preceding  resolution 
be  caused  to  be  published,  in  the  manner  speci- 
fied in  the  resolution  of  the  Convention  relative 
to  the  notice  of  the  time  and  manner  of  voting 
for  the  amended  constitution. 

By  order  of  the  Convention, 

JOHN  TRACY,  President, 
And  Delegate  from  the  county  of  Chenango. 

1AMESF  STAR«UCK,  ) 

FKANCis  SEGER  >  Secretaries. 

HKNR*  W.  STRONG,   ) 

IN  COWTEWTIOW, 

A  IB  AN  lr,  Or tober  9,  184C. 

To  the  People  of  the  State  of  New  York. 

The  Delegates  of  the  People  in  Convention, 

having  terminated  their  deliberations,  present  to 

you  th«  rtftiilt  of  thtir  labors  in  qa  amended 


Constitution  of  fourteen  Articles,  to  be  consid- 
ered together,  for  your  adoption.  They  have 
presented  lor  your  separate  consideration,  a  sec- 
tion relative  to  suffrage,  equally  applicable  to 
the  present  and  proposed  constitution. 

In  these  fourteen  articles,  they  have  reorgan- 
ized the  legislature  ;  established  more  limited 
districts  for  the  election  of  the  members  of  that 
body,  and  wholly  separated  it  from  the  exercise 
of  judicial  power.  The  most  important  state 
officers  have  been  made  elective  by  the  people 
of  the  state  j  and  most  of  the  officers  of  cities, 
towns  and  counties,  are  made  elective  by  the 
voters  of  the  locality  they  serve.  They  have 
abolished  a  host  of  useless  offices.  They  have 
sought  at  once  to  reduce  and  decentralize  the 
patronage  of  the  Executive  government.  They 
have  rendered  inviolate  the  funds  devoted  to  Ed- 
ucation. After  repeated  failures  in  the  legisla- 
ture, they  have  provided  a  Judicial  System,  ad- 
equate  to  the  wants  of  a  free  people,  rapidly 
increasing  in  arts,  culture,  commerce  and  popu- 
lation. They  have  made  provision  for  the  pay- 
ment of  the  whole  State  Debt,  and  the  comple- 
tion of  the  Public  Works  begun.  While  that 
debt  is  in  the  progress  of  payment,  they  have 
provided  a  large  contribution  from  the  canal 
revenues  towards  the  current  expenses  of  the 
state,  and  sufficient  for  that  purpose,  when 
the  state  debt  shall  have  been  paid ;  and 
have  placed  strong  safeguards  against  the  re- 
currence of  debt,  and  the  improvident  expen- 
diture of  the  public  money.  They  have  agreed 
on  important  provisions  in  relation  to  the 
mode  of  creating  incorporations,  and  the  lia- 
bility of  their  members  ;  and  have  sought  to 
render  the  business  of  banking  more  sate  and 
responsible.  They  have  incorporated  many 
useful  provisions  more  effectually  to  secure  the 
people  in  their  rights  of  person  and  property 
against  the  abuses  of  delegated  power.  They 
have  modified  the  power  of  the  legislature,  with 
the  direct  consent  of  the  people,  (o  amend  the 
constitution  iromtime  to  time,  and  have  secured 
to  the  people  of  the  state,  the  right  once  in 
twenty  years  to  pass  directly  on  the  question, 
whether  they  will  call  a  convention  for  the  revi- 
sion  of  the  constitution. 

These  articles  embrace  all  the  provisions, 
agreed  upon  by  the  Convention,  to  constitute 
the  Constitution  of  the  State.  They  are  of 
course  very  numerous,  often  dependent  one  up- 
on another,  and  can  be  best  considered,  as  a 
whole  ;  and  the  Convention  have  not  found  it 
practicable  to  separate  them  into  parts  to  be 
separately  passed  upon  by  the  people. 

The  Convention  have  therefore  presented  the 
subject  in  the  form  that  will  best  enable  the 
people  to  judge  between  the  old  and  the  new 
Constitution.  If  the  Constitution  now  proposed 
be  adopted,  the  happiness  and  progress  of  the 
People  of  this  State,  will,  under  God,  be  in  their 
own  hands. 

My  order  of  the  Convention, 

JOHN  TRACY,  President, 
And  Delegate  from  llie  county  of  Chenango. 
JAM^S  F   STAR  BUCK,  ) 
FKANCIS  SfcGER,  } Secretaries. 

HENR¥  W.  STRONG,    i 


THE 


CONSTITUTION 

OF  THE 

STATE    OF    NEW-YORK, 
OUopteb  November  10,  1821. 


We,  the  people  of  the  State  of  New-York,  ac- 
knowledging with  gratitude  the  grace  and  be- 
neficence of  God,  in  permitting  us  to  make 
choice  of  our  form  of  government,  do  estab- 
lish this  constitution. 

ARTICLE  FIRST. 
Section  1.  The  legislative  power  of  this  state 
shall  be  vested  in  a  senate  and  assembly. 

Section  2.  The  senate  shall  consist  of  thirty- 
two  members.  The  senators  shall  be  chosen  for 
four  years,  and  shall  be  freeholders.  The  as- 
sembly shall  consist  of  one  hundred  and  twenty- 
eight  members,  who  shall  be  annually  elected. 

Section  3.  A  majority  of  each  house  shall  con- 
stitute a  quorum  to  do  business.  Each  house 
shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  qualifications  of  its 
own  members.  Each  house  shall  choose  its  own 
officers;  and  the  senate  shall  choose  a  tempor- 
ary president,  when  the  lieutenant-governor 
shall  not  attend  as  president,  or  shall  act  as  gov- 
ernor. 

Section  4.  Each  house  shall  keep  a  journal  of 
its  proceeding?;,  and  publish  the  same,  except 
such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when 
the  public  welfare  shall  require  secrecy.  Nei- 
ther house  shall,  without  the  consent  of  the 
other,  adjourn  for  mere  than  two  days. 

Section  5.  The  state  shall  be  divided  into 
eight  districts,  to  be  called  senate  districts,  each 
of  which  shall  choose  four  senators. 

The  first  district  shall  consist  of  the  counties 
of  Suffolk,  Queens,  Kings,  Richmond  and  New- 
York. 

The  second  district  shall  consist  of  the  coun- 
ties of  Westchester,  Putnam,  Dutchess,  Rock- 
land, Orange,  Ulster  and  Sullivan. 

The  third  district  shall  consist  of  the  counties 
of  Greene,  Columbia,  Albany,  Rensselaer,  Scho- 
harie and  Schenectady. 

The  fourth  district  shall  consist  of  the  coun- 
ties of  Saratoga,  Montgomery,  Hamilton,  Wash- 
ington, Warren,  Clinton,  Essex,  Franklin  and 
St.  Lawrence. 

The  fifth  district  shall  consist  of  the  counties 
of  Herkimer,  Oneida,  Madison,  Oswego,  Lewis, 
and  Jefferson. 

The  sixth  district  shall  consist  of  the  counties 
of  Delaware,  Otsego,  Chenango,  Broome,  Cort- 
land, Tompkins  and  Tioga. 

The  seventh  district  shall  consist  of  the  Colin- 
ties  of  Onondaga,  Cayuga,  Seneca:  and  Ontario.  , 
The  eighth  district  shall  consist  of  the  coun- 


]  ties  of  Steuben,  Livingston,  Monroe,  Genesee, 
Niagara,  Erie,  Allegany,  Cattaraugus  and  Chau- 
tauque. 

As  soon  as  the  senate  shall  meet,  after  the 
first  election  to  be  held  in  pursuance  of  this  con- 
stitution, they  shall  cause  the  senators  to  be  di- 
vided by  lot,  into  four  classes,  of  eight  in  each, 
so  that  every  district  shall  have  one  senator  of 
each  class;  the  classes  to  be  numbered  one,  two, 
three  and  four.  And  the  seats  of  the  first  class 
shall  be  vacated  at  the  end  of  the  first  year;  of 
the  second  class,  at  the  end  of  the  second  year; 
of  the  third  class,  at  the  end  of  the  third  year; 
of  the  fourth  class,  at  the  end  of  the  fourth  year; 
in  order  that  one  senator  be  annually  elected  in 
each  senate  district. 

Section  6.  An  enumeration  of  the  inhabitants 
of  the  state  shall  be  taken,  under  the  direction  of 
the  legislature,  in  the  year  one  thousand  eight 
hundred  and  twenty -five,  and  at  the  end  of  eve- 
ry ten  years  thereafter;  and  the  said  districts 
shall  be  so  altered  by  the  legislature,  at  the  first 
session  after  the  return  of  every  enumeration, 
that  each  senate  district  shall  contain,  as  near- 
ly as  may  be,  an  equal  number  of  inhabitants, 
excluding  aliens,  paupers,  and  persons  of  color 
not  taxed :  and  shall  remain  unaltered  until  the 
return  of  another  enumeration,  and  shall  at  all 
times  consist  of  contiguous  territory,  and  no 
county  shall  be  divided  in  the  formation  of  a 
senate  district. 

Section  7.  The  members  of  the  assembly  shall 
be  chosen  by  counties,  and  shall  be  apportioned 
among  the  several  counties  of  the  state,  as  near- 
ly as  may  be,  according  to  the  number  of  their 
respective  inhabitants,  excluding  aliens,  pau- 
pers, and  persons  of  color  not  taxed.  An  ap- 
portionment of  members  of  amenably  shall  be 
made  by  the  legislature,  at  its  first  session  after 
the  return  of  every  enumeration ;  and  when  made, 
shall  remain  unaltered  imtil  another  enume- 
ration shall  have  been  taken.  But  an  apportion- 
ment of  members  of  the  assembly  shall  be  made 
by  the  present  legislature,  according  to  the 
last  enumeration  taken  under  the  authority  of  the 
United  States,  as  nearly  as  may  be.  Every  coun- 
ty heretofore  established,  and  separately  organ- 
ized, shall  always  he  entitled  to  one  member  of 
the  assembly ;  and  no  new  county  shall  hereafter 
be  erected,  unless  its  population  shall  entitle  it  to 
a  member. 

Section  8.  Any  bill  may  originate  in  either 
house  of  the  legislature;  and  all  bills  pasted  by 
one  house,  may  be  amended  by  the  other. 
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Section  9.  The  members  of  the  legislature 
shall  receive  for  their  services  a  compensation, 
to  be  ascertained  by  law  and  paid  out  of  the 
public  treasury;  but  no  increase  of  the  compen- 
sation shall  take  effect  during  the  year  in  which 
it  shall  have  been  made.  And  no  law  shall  be 
passed  increasing'  the  compensation  of  the  mem- 
bers of  the  legislature  beyond  the  sum  of  three 
dollars  a  day. 

Section  10.  No  member  of  the  legislature  shall 
receive  any  civil  appointment  from  the  gover- 
nor and  senate,  or  from  the  legislature,  during 
the  terml  for  which  he  shall  have  been  elected. 

Section  11.  No  person  being  a  member  of 
congress*  or  holding  any  judicial  or  military  of- 
fice under  the  United  States,  shall  hold  a  seat  in 
the  legislature.  And  if  any  person  shall,  while 
a  member  of  th§  legislature,  be  elected  to  con- 
gress, or  appointed  to  any  office,  civil  or  mili- 
tary, under  the  government  of  the  United  States, 
his  acceptance  thereof  shall  vacate  his  seat. 

Section  12.  Every  bill  which  shall  have  pass- 
ed the  senate  and  assembly,  shall,  before  it  be- 
come a  law,  be  presented  to  the  governor.  If 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall 
return  it  with  his  objections,  to  that  house  in 
which  it  shall  have  originated ;  who  shall  enter 
the  objections  at  large  on  their  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsi- 
deration, two  thirds  of  the  members  present 
shall  agree  to  pass  the  bill,  it  shall  be  sent,  to- 
gether with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered,  and 
if  approved  by  two-thirds  of  the  members  pre- 
sent, it  shall  become  a  law.  But  in  all  such 
eases,  the  votes  of  both  houses  shall  be  deter- 
mined by  yeas  and  nays;  and  the  names  of  the 
persons  voting  for  and  against  the  bill,  shall  be 
entered  on  the  journal  of  each  house  respective- 
ly. If  any  bill  -shall  not  be  returned  by  the  gov- 
ernor within  ten  days  (Sundays  excepted,)  after 
it  shall  have  been  presented  to  him,  the  same 
shall  be  "a  law,  in  like  manner  as  if  he  bad 
signed  it,  unless  the  legislature  shall,  by  their 
adjournment,  prevent  its  return;  in  which  case 
it  shall  not  be  a  law. 

Section  13.  All  officers  holding  their  offices 
during  good  behavior,  may  be  removed  by  joint 
resolution  of  the  two*  houses  of  the  legislature, 
if  two-thirds  of  all  the  members  elected  to  the 
assembly,  and  a  majority  of  all  the  members 
elected  to  the  senate  concur  therein. 

Section  14.  The  political  year  shall  commence 
on  the  first  day  of  January;  and  the  legislature 
shall  every  yeamssemble  on  the  first  Tuesday 
of  January,  unless  a  different  day  shall  be  ap- 
pointed by  law. 

Section  15.  The  next  election  for  governor, 
lieutenant-governor,  senators,  and  members  of 
assembly,  shall  commence  on  the  first  Monday 
of  November,  one  thousand  eight  hundred  and 
twenty-two;  and  all  subsequent  elections  shall 
be  held  at  such  time,  in  the  month  of  October  or 
November,  as  the  legislature  shall  by  law  pro- 
ride. 

Section  16.  The  governor,  lieutenant-gover- 
nor, senators  and  members  of  assembly,  first 
elected  under  this  constitution,  shall  enter  on 
the  duties  of  their  respective  offices,  on  the  first 
day  ©f  January,  mm  thousand  tight  hundred  and 


twenty-  three;  and  the  governor,  lieutenant- 
governor,  senators  and  members  of  assembly, 
now  in  office,  shall  continue  to  hold  the  same 
until  the  first  day  of  January,  one  thousand 
eight  hundred  and  twenty -three,  and  no  longer. 
ARTICLE  SECOND. 

Section  1.  Every  male  citizen  of  th*  age  of 
twenty-one  years,  who  shall  have  been  an  in- 
habitant of  this  state  one  year  preceding  any 
election,  and  for  the  last  six  months  a  resident 
of  the  town  or  county  where  he  may  offer  his 
vote;  and  shall  have,  within  the  year  next  pre- 
ceding the  election,  paid  a  tax  to  the  state  or 
county,  assessed  upon  his  real  or  personal  proper- 
ty ;  or  shall  by  law  be  exempted  from  taxation ; 
or  being  armed  and  equipped  according  to  law, 
shall  have  performed,  within  that  year,  military 
duty  in  the  militia  of  this  stpte;  or  who  shall 
be  exempt  from  performing  military  duty  in 
consequence  of  being  a  fireman  in  any  city, 
town  or  village  in  this  state:  And  also  every 
male  citizen  of  the  age  of  twenty-one  years, 
who  shall  have  been,  for  three  years  next  pre- 
ceding such  election,  an  inhabitant  of  this  state, 
and  for  the  last  year  a  resident  in  the  town  or 
county  where  he  may  offer  his  vote;  and  shall 
have  been  within  the  last  year  assessed  to  labor 
on  the  public  highways,  and  shall  have  perform- 
ed the  labor,  or  paid  an  equivalent  therefor, 
according  to  law;  shall  be  entitled  to  vote  in 
the  town  or  ward  where  he  actually  resides,  and 
not  elsewhere,  for  all  offi  jers  that  now  are,  or 
hereafter  may  be,  elective  by  the  people.  But 
no  man  of  color,  unless  he  shall  have  been  for 
three  years  a  citizen  of  this  state,  and  for  one 
year  next  preceding  any  election  shall  be  seised 
and  possessed  of  a  freehold  estate  of  the  value  of 
two  hundred  and  fifty  dollars  over  and  above  all 
debts  and  incumbrances  charged  thereon;  and 
shall  have  been  actually  rated,  and  paid  a  tax 
thereon,  shall  be  entitled  to  vote  at  any  such 
election.  And  no  person  of  color  shall  be  sub- 
ject to  direct  taxation,  unless  he  shall  be  seised 
and  possessed  of  such  real  esfate  as  aforesaid. 

Section  2.  Laws  may  be  passed,  excluding 
from  the  right  of  suffrage  persons  who  have  been 
or  may  be  convicted  of  infamous  crimes. 

Section  3.  Laws  shall  be  made  for  ascertain- 
ing, by  proper  proofs,  the  citizens  who  shall  be 
entitled  to  the  right  of  suffrage  hereby  estab- 
lished. 

Section  4.  All  elections  by  the  citizens  shall 
be  by  ballot,  except  for   such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen. 
ARTICLE  THIRD.    ■. 

Section  1.  The  executive  power  shall  be  vest- 
ed in  a  governor.  He  shall  hold  his  office  for 
two  years;  and  a  lieutenant-governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term. 

Section  2,  No  person  except  a  native  citizen 
of  the  United  States,  shall  be  eligible  to  the  of- 
fice of  governor;  nor  shall  any  person  be  eli- 
gible to  that  office  who  shall  not  be  a  freeholder, 
and  shall  not  have  attained  the  age  of  thirty 
years,  and  have  been  for  five  years  a  resident 
within  this  state;  unless  he  shall  have  been  ab- 
sent during  that  time  on  public  business  of  the 
United  States,  or  of  this  state. 

Section  3.  The  governor  and  lieutenant-gov- 
ernor  shall  b»  started  ai  the  time*  and  places  of 
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choosing  members  of  the  legislature.  The  per- 
sons respectively  having  the  highest  number  of 
votes  for  governor  and  lieutenant-governor,  shall 
be  elected;  but  in  case  two  or  more  shall  have 
an  equal  and  the  highest  number  of  votes  for 
governor,  or  for  lieutenant  governor,  the  two 
houses  of  the  legislature  shall,  by  joint  ballot, 
choose  one  of  the  said  persons  so  having  an  equal 
and  the  highest  number  of  votes  for  governor 
or  lieutenant-governor. 

Section  4.  The  governor  shall  be  general  and 
commander-in-chief  of  the  militia,  and  admiral 
of  the  navy  of  the  state.  He  shall  have  power 
to  convene  the  legislature,  (or  the  senate  only,) 
on  extraordinary  occasions.  He  shall  communi- 
cate by  message  to  the  legislature  at  every  ses- 
sion, the  condition  of  the  state ;  and  recommend 
such  matters  to  them  as  he  shall  judge  expedi- 
ent. He  shall  transact  all  necessary  business 
with  the  oflicers  of  government,  civil  and  mili- 
tary. He  shall  expedite  all  such  measures  as 
may  be  resolved  upon  by  the  legislature,  and 
shall  take  care  that  the  laws  are  faithfully  exe- 
cuted. He  shall,  at  stated  times,  receive  for  his 
services  a  compensation,  which  shall  neither  be 
increased  nor  diminished  during  the  term  for 
which  he  shall  have  been  elected. 

Section  5.  The  governor  shall  have  power  to 
grant  reprieves  and  pardons  after  conviction,  for 
all  offences  except  treason  and  cases  of  impeach- 
ment. Upon  convictions  /or  treason,  he  shall 
have  power  to  suspend  the  execution  of  the  sen- 
tence, until  the  case  shall  be  reported  to  the  le- 
gislature at  its  next  meeting;  when  the  legisla- 
ture shall  either  pardon  or  direct  the  execution 
of  the  criminal,  or  grant  a  further  reprieve. 

Section  6.  In  case  of  the  impeachment  of  the 
governor,  or  his  removal  from  office,  death,  re- 
signation, or  absence  from  the  state,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the 
lieutenant-governor  for  the  residue  of  the  term, 
or  until  the  governor,  absent  or  impeached, 
snail  return  or  be  acquitted.  But  when  the  gov- 
ernor shall,  with  the  consent  of  the  legislature, 
be  out  of  the  state  in  time  of  war,  at  the  head 
of  a  military  force,  thereof,  he  shall  continue 
commander-in-chief  of  all  the  military  force  of 
the  state. 

Section  7.  The  lieutenant-governor  shall  be 
president  of  the  senate,  but  shall  have  only  a 
casting  vote  therein.  If  during  a  vacancy  of  the 
office  of  governor,  the  lieutenant-governor  shall 
be  impeached,  displaced,  resign,  die,  or  be  ab- 
sent from  the  state,  the  president  of  the  senate 
shall  act  as  governor,  until  the  vacancy  shall  be 
filled,  or  the  disability  shall  cease. 
ARTICLE  FOURTH. 
Section  1.  Militia  officers  shall  be  chosen  or 
appointed  as  follows:  Captains,  subalterns  and 
non-commissioned  officers,  shall  be  chosen  by 
the  written  votes  of  the  members  of  their  re- 
spective companies.  Field  officers  of  regiments 
and  separate  battalions,  by  the  written  votes  of 
the  commissioned  officers  of  the  respective  re- 
giments and  separate  battalions.  Brigadier- 
generals,  by  the  field  officers  of  their  respective 
brigades.  Major-generals,  brigadier-generals, 
and  commanding  officers  of  regiments  or  sepa- 
rate battalions,  shall  appoint  the  staff  officers  of 
their  respective  divisions,  brigades,  regiments 
or  separate  battalions. 


Section  2.  The  governor  shall  nominate,  and 
with  the  consent  of  the  senate,  appoint  all  ma- 
jor-generals, brigade  inspectors  and  chiefs  of 
the  staff  departments,  except  the  adjutant-gen- 
eral and  commissary -general;  the  adjutant-gen- 
eral shall  be  appointed  by  the  governor. 

Section  3.  The  legislature  shall,  by  law,  di- 
rect the  time  and  manner  of  electing  militia 
officers,  and  of  certifying  their  election  to  the 
governor. 

Section  4.  The  commissioned  officers  of  the 
militia  shall  be  commissioned  by  the  governor; 
and  no  commissioned  officer  shall  be  removed 
from  office,  unless  by  the  senate,  on  the  recom- 
mendation of  the  governor,  stating  the  grounds 
on  which  such  removal  is  recommended,  or  by 
the  decision  of  a  court-martial  pursuant  to  law. 
The  present  officers  of  the  militia  shall  hold 
their  commissions  subject  to  removal  as  before 
provided. 

Section  5.  In  case  the  mode  of  election  and 
appointment  of  militia  officers  hereby  directed 
shall  not  be  found  conducive  to  the  improvement 
of  the  militia,  the  legislature  may  abolish  the 
same,  and  provide  by  law  for  their  appointment 
and  removal,  if  two-thirds  of  the  members  pre- 
sent in  each  house  shall  concur  therein. 

Section  6.  The  secretary  of  state,  comptroller, 
treasurer,  attorney -general,  surveyor-general, 
commissary .  general,  shall  be  appointed  as  fol- 
lows: The  senate  and  assembly  shall  each 
openly  nominate  one  person  for  the  said  offices 
respectively,  after  which  they  shall  meet  toge- 
ther, and  if  they  shall  agree  in  their  nomina- 
tions,the  person  so  nominated  shall  be  appointed 
to  the  office  for  which  he  shall  be  nominated. 
If  they  shall  disagree,  the  appointment  shall  be 
made  by  the  joint  ballot  of  the  senators  and 
members  of  assembly.  The  treasurer  shall  be 
chosen  annually.  The  secretary  of  state,  comp- 
troller, attorney -general,  surveyor-general  and 
commissary-general,  shall  hold  their  offices  for 
three  years,  unless  sooner  removed  by  concur- 
rent resolution  of  the  senate  and  assembly. 

Section  7.  The  governor  shall  nominate,  by 
message  in  writing,  and  with  the  consent  of  the 
senate  shall  appoint,  ail  judicial  officers  except 
justices  of  the  peace ;  who  shall  be  appointed  m 
the  manner  following,  that  is  to  say :  The  board 
of  supervisors  in  every  county  in  this  state  shall 
at  such  times  as  the  legislature  may  direct,  meet 
together;  and  they,  or  a  majority  of  them  so 
assembled,  shall  nominate  so  many  persons  as 
shall  be  equal  to  the  number  of  justices  of  the 
peace  to  be  appointed  in  the  several  towns  in 
the  respective  counties.  And  the  judges  of  the 
respective  county  courts,  or  a  majority  of  them, 
shall  also  meet  and  nominate  a  like  number  of 
persons;  and  it  shall  be  the.  duty  of  the  said 
board  of  supervisors,  and  judges  of  county 
courts,  to  compare  such  nominations>  at  such 
time  and  place  as  the  legislature  may  direct ; 
and  if,  on  such  comparison,  the  said  boards  of 
supervisors  and  judges  of  county  courts  shall 
agree  in  their  nominations,  in  all  or  in  part, 
they  shall  file  a  certificate  of  the  nominations 
in  which  they  shall  agree,  in  the  office  of  the 
clerk  of  the  county;  and  the  person  or  persons 
named  in  such  certificates,  shall  be  justices  of 
the  peace;  and  in  case  of  disagreement  in  the 
whole,  or  in  part,  it  shall  be  the  farther  duty  of 
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the  said  boards  of  supervisors  and  judges  res- 
pectively, to  transmit  their  said  nominaonsti, 
so  far  as  they  disagree  in  the  same,  to  the  gover- 
nor, who  shall  select  from  the  said  nominations, 
and  appoint  so  many  justices  of  the  peace,  as 
shall  be  requisite  to  fill  the  vacancies.  Every 
person  appointed  a  justice  of  the  peace,  shall 
hold  his  office  for  four  years,  unless  removed  by 
the  county  court,  for  causes  particularly  assigned 
by  the  judges  of  the  said  court;  and  no  justice 
of  the  peace  shall  be  removed,  until  he  shall 
have  notice  of  the  charges  made  against  him, 
and  an  opportunity  of  being  hoard  in  his  de- 
fence. 

Section  8.  Sheriffs  and  clerks  of  counties,  in- 
cluding the  register  and  clerk  of  the  city  and 
county  of  New- York,  shall  be  chosen  by  the 
electors  of  the  respective  counties,  once  in  eve- 
ry three  years,  and  as  often  as  Vacancies  shall 
happen.  Sheriffs  shall  hold  no  other  office,  and 
be  ineligible  for  the  next  three  years  after 
the  termination  of  their  offices.  They  may  be 
required  bylaw  to  renew  their  security,  from 
time  to  time;  and  in  default  of  giving  such  new 
security  their  offices  shall  be  deemed  vacant. 
But  the  county  shall  never  be  made  responsible 
for  the  acts  of  the  sheriff;  and  the  governor 
may  remove  any  such  sheriff,  clerk  or  register, 
at  any  time  within  the  three  years  for  which  he 
shall  be  elected,  giving  to  such  sheriff,  clerk  or 
register,  a  copy  of  the  charge  against  him,  and 
an  opportunity  of  being  heard  in  his  defence, 
before  any  removal  shall  be  made. 
.  Section  9.  The  clerks  of  courts,  except  those 
clerks  whose  appointment  is  provided  for  in  the 
preceding  section,  shall  be  appointed  by  the 
courts  of  which  they  respectively  are  clerks; 
and  district  attorneys  by  the  county  courts. 
Clerks  of  courts  and  district  attorneys  shall  hold 
their  offices  for  three  years,  unless  sooner  re- 
moved by  the  courts  appointing  them. 

Section  10.  The  mayors  of  all  the  cities  in 
this  state,  shall  be  appointed  annually,  by  the 
common  councils  of  the  respective  cities. 

Section  11.  So  many  coroners  as  the  legisla- 
ture may  direct,  not  exceeding  four  in  each 
county,  shall  be  elected  in  the  same  manner  as 
sheriffs,  and  shall  hold  their  offices  for  the  same 
term,  and  be  removable  in  like  manner. 

Section  12.  The  governor  shall  nominate,  and 
with  th?  consent  of  the  senate  appoint,  masters 
and  examiners  in  chancery ;  who  shall  hold  their 
offices  for  three  years,  unless  sooner  removed 
by  the  senate,  on  the  recommendation  of  the 
governor.  The  registers  and  assistant  registers 
shall  be  appointed  by  the  chancellor,  and  hold 
their  offices  during  his  pleasure. 

Section  13.  The  clerk  of  the  court  of  oyer 
and  terminer  and  general  sessions  of  the  peace 
in  and  for  the  city  and  county  of  New -York, 
shall  be  appointed  by  the  court  of  general  ses- 
sions of  the  peace  in  said  city,  and  hold  his 
office  during  the  pleasure  of  the  said  court ;  and 
such  clerks  and  other  officers  of  courts,  whose 
appointment  is  not  herein  provided  for,  shall  be 
appointed  by  the  several  courts,  or  by  the  go- 
vernor with  the  consent  of  the  senate,  as  may 
be  directed  by  law. 

Section  14.  The  special  justices,  and  the  as- 
sistant justices,  and  their  clerks  in  the  city  of 
New- York,  shall  be  appointed  by  the  common 


1  council  of  the  said  city;  and  shall  hold  their 
offices  for  the  same  term  that. the  justices  of  the 
peace  in  the  other  counties  of  the  state  hold 
their  offices;  and  shall  be  removed  in  like  man- 
ner. 

Section  15  All  officers  heretofore  elective  by 
the  people,  shall  continue  to  be  elected ;  and  all 
other  officers  whose  appointmeut  is  not  provided 
for  by  this  constitution,  and  all  officers  whose 
offices  may  hereafter  be  created  by  law,  shall 
be  elected  by  the  people,  or  appointed  a  may 
by  law  be  directed. 

Section  16.  Where  the  duration  of  any  office 
is  not  prescribed  by  this  constitution,  it  may  be 
declared  by  law;  and  if  not  so  declared,  such  office 
shall  be  held  during  the  pleasure  of  the  authori- 
ty making  the  appointment. 

ARTICLE  FIFTH. 
I  Section  1.  The  court  for  the  trial  of  impeach- 
i  ments  and  the  correction  of  errors,  shall  consist 
1  of  the  president  of  the  senate,  the  senators,  the 
chancellor,  and  the  justices  of  the  supreme 
court,  or  the  major  part  of  them ;  but  when  an 
impeachment  shall  be  prosecuted  against  the 
chancellor,  or  any  justice  of  the  supreme  court, 
the  person  so  impeached  shall  be  suspended  from 
exercising  his  office,  until  his  acquittal;  and 
when  an  appeal  from  a  decree  in  chancery  shall 
be  heard,  the  chancellor  shall  inform  the  court 
of  the  reasons  for  his  decree,  but  shall  have  no 
voice  in  the  final  sentence;  and  when  a  writ  of 
error  shall  be  brought  on  a  judgment  of  the  su- 
preme court,  the  justices  of  that  court  shall  as- 
sign the  reason  for  their  judgment,  but  shall  not 
have  a  voice  for  its  affirmance  or  reversal. 

Section  2.  The  assembly  shall  have  the  power 
of  impeaching  all  civil  officers  of  this  state  for 
mal  and  corrupt  practices  in  office,  and  for  high 
crimes  and  misdemeanors;  but  a  majority  of  all 
the  members  elected  shall  concur  in  an  impeach- 
ment. Before  the  trial  of  an  impeachment,  the 
members  of  the  court  shall  take  an  oath  or  affir- 
mation, truly  and  impartially  to  try  and  deter- 
mine the  charge  in  question,  according  to  evi- 
dence; and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  mem- 
bers present.  Judgment,  in  cases  of  impeach- 
ment, shall  not  extend  farther  than  the  removal 
from  office,  and  disqualification  to  hold  and  en- 
joy any  office  of  honor,  trust,  or  profit  under  this 
state;  but  the  party  convicted  shall  be  liable  to 
indictment  and  punishment  according  to  law. 

Section  3.  The  chancellor  and  justices  of  the 
supreme  court  shall  hold  their  offices  during 
good  behavior,  or  until  they  shall  attain  the  age 
of  sixty  years. 

Section  4.  The  supreme  court  shall  consist  of 
a  chief  justice  and  two  justices,  any  of  whom 
may  hold  the  court. 

Section  5.  The  state  shall  be  divided  by 
law,  into  a  convenient  number  of  circuits, 
not  less  than  four  nor  exceeding  eight,  subject 
to  alteration  by  the  legislature,  from  time  to 
time,  as  the  public  good  may  require;  for  each 
of  which,  a  circuit  judge  shall  be  appointed  in 
the  same  manner,  and  hold  his  office  by  the 
same  tenure  as  the  justices  of  the  supreme  court; 
and  who  shall  possess  th»e  powers  of  a  justice  of 
the  supreme  court  at  chambers,  and  in  the  trial 
of  issues  joined  in  the  supreme  court,  and  in 
courts  of  oyer  and  terminer  and  gaol  deliver}-. 
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And  such  equity  powers  may  be  vested  in  the .,  therefrom  by  paying  to  the  state  an  equivalent 


saia  circuit  judges,  or  in  the  county  courts,  or  in 
such  other  subordinate  courts  as  the  legislature 
may  by  aw  d.rect,  subject  to  the  appellate  juris- 
diction of  the  chancellor. 

Section  6.  Judges  of  the  county  courts,  and 
recorders  of  cities,  shaH  hold  their  offices  for 
five  years,  but  may  be  removed  by  the  senate, 
on  he  recorumenuation  of  the  governor,  for 
causes  to  be  stated  in  the  recommendation. 

Section  7.  Neither  the  chancellor,  nor  jus- 
tices of  the  supreme  court,  nor  any  circuit 
judges,  shall  hold  any  other  ollice  or  public 
trust.  All  votes  for  any  elective  office,  given 
by  the  legislature  or  the  people,  for  the  chan- 
cellor, or  a  justice  of  the  supreme  court  or  cir- 
cuit udge,  during  his  continuance  in  his  judi- 
cial office,  shail  oe  void. 

AH  TICLE  SIXTH. 


in  money;  ana  tiie  legislature  shall  provide  by 
law  for  the  collection  of  such  equivalent,  to  be 
estimated  according  to  the  expense,  in  time  and 
money,  of  an  ordinary  able-bodied  militiaman. 

Section  6.  The  privileges  of  the  writ  of  ha- 
beas corpus  shall,  not  be  suspended,  unless  when, 
in  case  oi  rebellion  or  invasion,  the  public  safe- 
ty may  require  its  suspension. 

Section  7.  No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  (ex- 
cept in  cases  of  impeachment,  and  in  cases  of 
the  militia,  when  in  actual  service;  and  the  land 
and  naval  forces  in  time  of  war,  or  which  this 
state  may  keep,  with  the  consent  of  congress,  in 
time  of  peace,  and  in  case  of  petit  larceny,  under 
the  regulation  of  the  legislature;)  unless  on  pre- 
sentment or  indictment  of  a  grand  jury ;  and  in 
every  trial  on  impeachment  or   indictment,  the 


Section  1.  Members  of  the  legislature,  and  all  I  party  accused  shail  be  allowed  counsel  as  in  civil 
officers,  executive  and  judicial,  except  such  in-  •  actions.    No  person  shall  be  subject,  for  the  same 


ferior  officers  as  may  by  law  be  exempted,  shall, 
before  they  enter  on  the  duties  of  their  respec- 
tive offices,  take  and  subscribe  the  following 
oath  or  affirmation 


oiience,  to  be  twice  put  in  jeopardy  of  life  or 
limb;  nor  shail  he  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself; 
nor  be    ueprived   of  life,  liberty,  or  property, 


1  do  soiemuiy  swear,  (or  affirm,  as   the   case  j  without  due  process   of  law;  nor  shall    private 
may  be,)  that  I  will  support  the  constitution  of!  property  be  taken  for   public  use,  without  just 
the  United  States,    ami    the   constitution  of  the  |  compensation 
State  oi  New-York;  and    that  I  will    faithfully 


discharge  the  duties  oi' the  office  of 
according  to  the  best  of  my    bility. 

And  no  other  oaxh,  declaration  cr  test,  shall 
be  required  as  a  qualification  for  any  office  oJ 
public  trust. 

ARTICLE  SEVENTH. 

Section  1.  No  member  of  this  state  shall  be 
disfranchised  or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof,  unless 
by  the  iaw  of  the  land,  or  the  judgment  of  his 
peers. 

Section  2.  The  trial  by  jury,  in  all  cases  in 
which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever;  and  no  new  court  shall  be  in- 
stituted, but  such  as  shall  proceed  according  to 
the  course  of  the  common  law,  except  such 
courts  of  equity  as  the  legislature  is  herein  au- 
thorized to  establish. 

tectjon  3.  ihe  free  exercise  and  enjoyment  of 
religious  professions  and  worship,  without  dis- 
crimination or  preference,  shall  forever  be  al- 
lowed in  this  state  to  all  mankind;  but  the  liber- 
ty of  conscience  hereby  secured,  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace,  or 
safety  of  this  state. 

Section  4.  Jlnd  whereas  the  ministers  of  the 
gospel  are,  Ly  their  profession,  dedicated  to  the 
service  of  God  and  the  cure  of  souls,  and  ought 
not  to  be  diver. ed  from  the  great  duties  of  their 
functions;  therefore,  no  minister  of  tne  gospel, 
or  priest  of  any  denomination  whatsoever,  shail 
at  any  time  hereafter,  under  any  pretence,  or 
description  whatever,  be  eligible  to,  or  capable 
of  holding  any  civil  or  military  office  or  place 
within  this  state. 

Section  5.  The  militia  of  this  state  shall,  at  all 
times  hereafter,  be  armed  and  disciplined,  ami 
in  readiness  for  service;  but  all  such  inhabitants 
of  this  state,  of  any  religious  denomination 
whatever,  as  from  scruples  of  conscience,  may 
be  averse  to  bearing  arms,  shall  be  excused 


Section  8.  Every  citizen  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  right; 
and  no  law  shall  be  passed  to  restrain  orabnoge 
the  liberty  of  speech  or  of  the  press.  In  all  pro- 
secutions or  indictments  for  libels,  the  truth  may 
be  given  in  evidence  to  the  jury;  and  if  it  shall 
appear  to  ihe  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shall 
be  acquitted;  and  the  jury  shall  have  the  right 
to  determine  the  law  and  the  fact. 

Section  9.  The  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legisla 
ture,  shail  be  requisite  to  every  bill  appropriat- 
ing the  public  moneys  or  property  for  local  or 
pr;vate  purposes,  or  creating,  continuing,  alter- 
ing or  renewing  any  bouy  corporate  or  politic. 
*  Section  10.  The  proceeds  of  all  lands  belonging 
to  this  state,  except  such  parts  thereof  as  may 
be  reserved  or  appropriated  to  public  use,  or 
ceded  to  the  United  States,  which  shall  hereaf- 
ter be  soid  or  disposed  of,  together  with  the 
fund  denominated  the  common  school  fund,  shail 
be  and  remain  a  perpetual  fund;  the  interest  of 
which  shall  be  inviolably  appropriated  and  ap- 
plied to  the  support  of  common  schools  through- 
out this  state.  Kates  of  toll,  not  less  than  those 
agreed  to  by  the  canal  commissioners,  and  -set 
forth  in  their  re,  ort  to  the  legislature  on  the 
twelfth  of  March,  one  thousand  eight  hundred 
and  twenty-one,  shall  be  imposed  upon  and  col- 
lected from  all  parts  of  the  navigable  communi- 
cations between  the  great  western  and  northern 
lakes  and  the  Atlantic  ocean,  which  now  are  or 
hereafter  shall  be  made  and  completed:  And 
the  said  toils,  together  with  the  duties  on  the 
manufacture  of  all  salt,  as  established  by  the  act 
of  the  fifteenth  of  April,  one  thousand  eight 
hundred  and  seventeen;  and  the  duties  on  goods 
sold  at  auction,  excepting  therefrom  the  sum  of 
thirty-three  thousand  five  hundred  dollars  other- 
wise appropriated  by  the   said  act;  and  the 
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amount  of  the  revenue  established  by  the  act  of 
the  legislature  of  the  thirtieth  of  March,  one 
thousand  eight  hundred  and  twenty,  in  lieu  of 
the  tax  upon  steamboat  passengers;  shall  be  and 
remain  inviolably  appropriated  and  applied  to 
the  completion  of  such  navigable  communica- 
tions, an.i  to  the  payment  of  the  interest  and  re- 
imbursement of  the  capital  of  the  money  alrea- 
dy borrowed,  or  which  hereafter  shall  be  bor- 
rowed, to  make  and  complete  the  same.  And 
neither  the  rates  of  toll  on  the  said  navigable 
communications;  nor  the  duties  on  the  manufac- 
ture of  salt  aforesaid ;  nor  the  duty  on  goods  sold 
at  auction,  as  established  by  the  act  of  the  fif- 
teenth of  April,  one  thousand  eight  hundred  and 
seventeen;  nor  the  amount  of  the  revenue  estab- 
lished by  the  act  of  March  the  thirtieth,  one 
thousand  eight  hundred  and  twenty,  in  lieu  of 
the  tax  upon  steamboat  passengers;  shall  be  re- 
duced or  diverted,  at  any  time  before  the  full 
ami  complete  payment  of  the  principal  and  in- 
terest of  the  money  borrowed,  or  to  be  borrow- 
ed as  aforesaid.  And  the  legislature  shall  never 
sell  or  dispose  of  the  salt  springs  belonging  to 
this  state,  nor  tlje  land  contiguous  thereto  which 
may  be  necessary  or  convenient  for  their  use, 
nor  the  said  navigable  communications,  or  any 
part  or  section  thereof;  but  the  same  shall  be 
and  remain  the  property  of  this  state. 

{Section  11.  No  lottery  shall  hereafter  be  au- 
thorized in  this  state;  and  the  legislature  shall 
pass  laws  to  prevent  the  sale  of  all  lottery  tickets 
within  this  state,  except  in  lotteries  already  pro- 
vided for  by  law. 

Section  12.  No  purchase  or  contract  for  the 
sale  of  lands  in  this  state,  made  since  the  four- 
teenth day  of  October,  one  thousand  seven  hun- 
dred and  seventy-five,  or  which  may  hereafter 
be  made,  of,  or  with  the  Indians  in  this  state, 
shall  be  valid,  unless  made  under  the  authority 
and  with  the  consent  of  the  legislature. 

Section  13.  Such  parts   of  the  common    law, 
and  of  the  acts  of  the  legislature  of  the  colony  of 
New- York,  as  together  did  form  the  law  of  the 
said  colony,  on  the  nineteenth  day  of  April,  one 
thousand  seven  hundred  and  seventy-five,  and  the 
resolutions  of  the  congress  of  the  said  colony,  and 
of  the   convention  of  the  state  of  New-York,  in 
force  on  the  twentieth    day  of  April,  one  thou- 
sand seven  hundred   and  seventy  -seven,  which 
have  not  since  expired,  or  been  repealed  or  al-  ( 
tered;  and  such  acts   of  the    legislature  of  this  I 
state,  as  are  now  in  force,  shall  be  and  continue  I 
the  law  of  this  state,  subject  to  such  alterations  | 
as    the   legislature   shall  make   concerning  the 
same.     But  all  such  parts  of   the  common  law, 
and  such  of  the  said  acts,  or   parts   thereof,  as 
are  repugnant   to  the  constitution,   are  hereby 
abrogeted. 

Section  14.  All  grants  of  land  within  this 
state,  made  by  the  king  of  Great  Britain,  or  per- 
sons acting  under  his  authority,  after  the  four- 
teenth day  of  October,  one  thousand  seven  hun- 
dred and  seventy-five,  shall  be  null  and  void. 
But  nothing  contained  in  this  constitution  shall 
affect  any  grants  of  land  within  this  state,  made 
by  the  authority  of  the  said  king  or  his  prede- 
cessors; or  shall  annul  any  charters  to  bodies 
politic  and  corporate,  by  him  or  them  made, 
before  that  day ;  or  shall  affect  any  such  grants 
or  charters  since  made  by  this  state  or  by  per- 


sons acting  under  its  authority;  or  shall  impair 
the  obligations  of  any  debts  contracted  by  the 
state,  or  individuals,  or  bodies  corporate,  or  any 
other  rights  of  property,  or  any  suits,  actions, 
rights  of  action,  or  other  proceedings  in  courts 
of  justice. 

ARTICLE  EIGH*TH. 

Section  1.  Any  amendment  or  amendments  to 
this  constitution,  may  be  proposed  in  the  senate 
or  assembly ;  and  if  the  same  shall  be  agreed  to 
by  a  majority  of  the  members  elected  to  each  of 
the  two  houses,  such  proposed  amendment  or 
amendments  shall  be  entered  on  the  journals 
with  the  yeas  anil  nays  taken  thereon,  and  refer- 
red to  the  legislature  then  next  ttf  be  chosen,  and 
shall  be  published  for  three  months  previous  to 
the  time  of  making  such  choice,  and  if,  in  the 
legislature  next  chosen  as  aforesaid,  such  pro- 
posed amendment  or  amendments  shall  be 
agreed  to  by  two-thirds  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty 
of  the  legislature  to  submit  such  proposed 
amendment  or  amendments  to  the  people,  in 
such  manner  and  at  such  time  as  the  legislature 
shall  prescribe;  and  if  the  people  shall  ap- 
prove and  ratify  such  amendment  or  amend- 
ments, by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  legislature  voting  there- 
on, such  amendment  or  amendments  shall  be- 
come a  part  of  the  constitution. 

ARTICLE  NINTH. 

Section  1.  This  constitution  shall  be  in  force 
from  the  last  day  of  December,  in  the  year  one 
thousand  eight  hundred  anil  twenty-two.  But 
all  those  parts  of  the  same  which  relate  to  the 
right  of  suffrage ;  the  division  of  the  state  into 
senate  districts;  the  number  of  members  of  the 
assembly  to  be  elected  in  pursuance  of  this  con- 
stitution; the  apportionment  of  members  of  as- 
sembly; the  election  hereby  directed  to  com- 
mence on  the  first  Monday  of  November,  in  the 
year  one  thousand  eight  hundred  and  twenty- 
two;  the  continuance  of  the  members  of  the  pre- 
sent legislature  in  office  until  the  first  day  of 
January  in  the  year  one  thousand  eight  hundred 
and  twenty-three;  and  the  prohibition  against 
authorizing  lotteries;  the  prohibition  against 
appropriating  the  public  moneys  or  property 
for  local  or  private  purposes,  or  creating,  con- 
tinuing, altering  or  renewing  any  body  politic 
or  corporate,  without  the  assent  of  two-thirds 
of  i  he  members  el?cted  to  each  branch  of  the 
legislature,  shall  be  in  force  and  take  effect  from 
the  last  day  of  February  next.  The  members  of 
the  present  legislature  shall,  on  the  first  Mon- 
day of  March  next,  take  and  subscribe  an  oath  or 
affirmation  to  support  this  constitution,  so  far  as 
the  same  shall  then  be  in  force.  Sheriffs,  clerks 
of  counties,  and  coroners,  shall  be  elected  at  the 
election  hereby  directed  to  commence  on  the 
first  Monday  of  November,  in  the  year  one  thou- 
sand eight  hundred  and  twenty-two;  but  they 
shall  not  enter  on  the  duties  of  their  offices  be- 
fore the  first  day  of  January  then  next  follow- 
ing. The  commissions  of  ail  persons  holding 
civil  offices  on  the  last  day  of  December,  one 
thousand  eight  hundred  and  twenty-two,  shall 
expire  on  that  day;  but  the  officers  then  in  com- 
mission, may  respectively  continue  to  hold  theii 
said  offices  until  new  appointments  or  elections 
shall  take  place  under  this  constitution. 
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Section  2.  The  existing  laws  relative  to  the 
manner  of  notifying,  holding  and  conducting 
elections,  making  returns  and  canvassing  votes, 
shall  be  in  force,  and  observed  in  respect  to  the 
elections  hereby  directed  to  commence  on  the 
first  Monday  of  November,  in  the  year  one  thou- 
sand eight  hundred  and  twenty-two,  so  far  as 
the  same  are  applicable.  And  the  present  legis- 
lature shall  pass  such  other  and  further  laws  as 
may  be  requisite  for  the  execution  of  the  provi- 
sions of  this  constitution  in  respect  to  elections. 


Done  in  Convention  at  the  Capitol,  in  the  city 
of  Albany,  the  tenth  day  of  November,  in  the 
year  one  thousand  eight  hundred  and  twenty- 
one,  and  of  the  independence  of  the  United 
States  of  America,  the  forty -sixth. 
In  witness  whereof,  we  have  hereunto  sub- 
scribed our  names. 

DANIEL  D.  TOMPKINS,  President. 


Amendments  to  the  Constitution  of  the  State  of  New- York, 


[The  following  amendments  to  the  Constitu- 
tion were  proposed  by  the  legislature  in  1325, 
Were  referred  to  the  legislature  of  1826,  agreed 
to  by  two-thinis  of  the  members  elected  to  each 
house  of  ihat  legislature,  submitted  to  the  peo- 
ple, and  approved  and  ratified  at  an  election 
held  on  the  sixth,  seventh  and  eighth  days  of 
November,  182o.] 

AMENDMENT  No.  I. 

That  the  people  of  this  siale,  in  their  several 
towns,  shall  at  their  annual  election,  and  in  such 
manner  as  the  legislature  shall  direct,  elect  by 
ballot  their  justices  of  the  peace;  and  the  jus- 
tices so  elected  in  any  town,  shall  immediately 
thereafter  meet  together,  and  in  presence  of  the 
supervisor  and  town  clerk  of  the  said  towns,  be 
divided  by  lot  into  four  classes,  of  one  in  each 
class,  and  be  numbered  one,  two,  three  and  four; 
and  the  office  of  number  one  snail  expire  at  the 
•end  of  the  first  year,  of  number  two  at  the  end 
of  the  second  year,  of  number  three  at  the  end 
of  the  third  year,  and  of  number  four  at  the  end 
of  the  fourth  year,  in  oruer  that  one  justice  may 
thereafter  be  annually  elected;  and  that  so  much 
of  the  seventh  section  of  the  fourth  article  of  the 
constitution  of  this  stale  as  is  inconsistent  with 
thjs  amendment,  be  abrogated. 

AMENDMENT  No.  II. 
That  so  much  of  the  first  section  of  the  second 
article  of  the  constitution  as  prescribes  the  qua- 
lifications of  voters  other  than  persons  of  color, 
be,  and  the  same  is  hereby  abolished,  and  that 
the  following  be  substituted  in  the  place  there- 
of: 

Every  male  citizen  of  the  age  of  twenty-one 
years,  who  shall  have  been  an  inhabitant  of  this 
state  one  year  next  preceding  any  election,  and 
for  the  last  six  months  a  resilient  of  the  county 
where  he  may  oiler  his  vote,  shall  be  entitled  to 
vote  in  the  town  or  ward  where  he  actually  re- 
sides, and  not  elsewhere,  for  all  officers  that  now 
are  or  hereafter  may  be  elective  by  the  people. 


[The  following  amendments  were  proposed  in 
1332,  agreed  to  by  two  thirds  of  the  members 
elected  to  each  house  in  1  >33,  submitted  to  the 
people,  and  approved  and  ratified  at  the  election 
in  November,  ld33.] 

AMENDMENT  No.  III. 

That  the  duties  on  the  manufacture  of  salt,  as 
established  by  the  act  of  the  fifteenth  of  April, 
one  thousand  eight  hundred  and  seventeen,  and 
by  the  tenth  section  of  the  seventh  article  of  the 
constitution  of  this  state,  may  at  any  time  here- 


after  be  reduced  by  an  act  of  the  legislature  of 
this  state;  but  shall  not,  while  the  same  is  ap- 
propriated and  pledged  by  the  said  section,  be 
reduced  below  the  sum  of  six  cents  upon  each 
and  every  bushel;  and  the  said  duties  shall  re- 
main inviolably  appropriated  and  applied  as  is 
provided  by  the  said  tenth  section. 

And  that  so  much  of  the  said  tenth  section  of 
the  seventh  article  of  the  constitution  of  this 
state  as  is  inconsistent  with  this  amendment,  be 
abrogated. 

AMENDMENT  No.  IV. 

At  the  end  of  the  tenth  section  of  the  fourth 
article  of  the  said  constitution,  add  the  follow- 
ing words:  "Except  in  the  city  of  New-York, 
in  which  city  the  mayor  shall  be  chosen  annu- 
ally by  the  electors  thereof,  qualified  to  vote  for 
the  other  charter  officers  of  the  said  city,  and  at 
the  time  of  the  election  of  such  officers." 


[The  following  amendment  was  proposed  in 
1834,  agreed  to  by  two-thirds  of  the  members 
elected  to  each  house  in  li'SJ,  submitted  to  the 
people  and  approved  and  ratified  at  the  election 
held  in  November,   183.).] 

AMENDMENT  No.  V. 

Whenever  a  sufficient  amount  of  money  shall 
be  collected  and  safely  invested  for  the  reim- 
bursement of  such  part  as  may  then  be  unpaid 
of  the  money  borrowed  for  the  construction  of 
tne  Erie  and  Champlain  canals,  the  tenth  sec- 
tion of  the  seventh  article  of  the  constitution  of 
this  state,  as  far  as  it  relates  to  the  amount  of 
duties  on  the  manufacture  of  salt,  and  the  amount 
of  duties  on  goods  sold  at  auction,  shall  cease 
and  determine;  and  thereafter  the  duties  on 
goods  sol  I  at  auction,  excepting  therefrom  the 
sum  of  thirty-three  thousand  five  hundred  dol- 
lars otherwise  appropriated  by  the  act  of  the 
fifteenth  of  April,  one  thousand  eight  hundred 
and  seventeen,  and  the  duties  on  the  manufac- 
ture of  salt,  shall  be  restored  to  the  general 
fund. 

[The  following  amendment  was  proposed  in 
1837,  agreed  to  by  two-thirds  of  the  members 
elected  to  each  house  in  the  year  1338,  submit- 
ted to  the  people  and  approved  and  ratified  at 
the  election  in  November,  1  :'3J.] 

AMENDMENT  No.  VI. 

Mayors  of  the  several  cities  of  this  state,  may 
be  elected  annually  by  the  male  inhabitants  en- 
titled to  vote  for  members  of  the  common  coun- 
cil of  such  cities  respectively,  in  such  mannei 
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as  the  legislature  shall  by  law  provide ;  and  the 
legislature  may,  from  time  to  time,  make  such 
provisions  by  law  for  the  election  of  any  one  or 
more  of  such  mayors;  but  until  such  provision 
shall  be  made  by  law,  such  mayors,  (excepting 
the  mayor  of  the  city  of  New-York,)  shall  be 
appointed  in  the  manner  now  provided  by  the 
constitution  of  this  state;  and  so  much  of  the 
tenth  section  of  article  fourth  of  the  constitution 
of  this  slate,  as  is  inconsistent  with  this  amend- 
ment, is  hereby  abrogated. 

[The  following  amendment  was  proposed  in 
1344,  agreed  to  by  two  thirds  of  the  members 
elected  to  each  house  in  1345,  submitted  to  the 
people  and  approved  and  ratified  at  the  election 
in  1J45.] 

AMENDMENT  No.  VII. 

No  judicial  officer  shall  be  removed  by  the 
joint  resolution  of  the  two  houses  of  the  legisla- 
ture, or  by  the  senate  on  the  recommendation 
of  the  governor,  unless  the  cause  of  such  removal  1 


shall  be  entered  on  the  journal  of  both  houses,  oi 
of  the  senate,  as  the  case  may  be;  and  such  offi- 
cer against  whom  the  legislature  or  the  senate 
may  be  about  to  proceed  shall  be  served  with  no- 
tice thereof,  accompanied  with  a  copy  of  the 
causes  alleged  for  his  removal,  at  least  twenty 
days  before  the  day  on  which  either  house  shall 
act  thereupon,  and  shall  have  an  opportunity  to 
be  heard  in  his  defenee  before  any  question  shall 
be  taken  upon  such  removal;  and  the  yeas  and 
nays  shall  be  entered  upon  the  journals  of  the 
senate,  or  houses,  as  the  case  may  be. 

[The  following  amendment  was  proposed  in 
1844,  agreed  to  by  two-thirds  of  the  members 
elected  to  each  house  in  1845,  submitted  to  the 
people  and  approved  and  ratified  at  the  election 
in  1445.] 

AMENDMENT  No    VIII. 

No  property  qualifications  shall  be  required 
to  render  a  person  eligible  toor  capable  of  hold- 
ing any  office  or  public  trust  in  this  state. 


\  ! 

I 

{  1 


#! 


THE 


CONSTITUTION 


OF  THE 


STATE    OF    NEW-YORK, 

StooptA  aptil  20,  1777. 


Whebeas  the  many  tyrannical  anil  oppressive 
usurpations  of  the  king  and  parliament  of  Great 
Britain,  on  the  rights  and  liberties  of  the  people 
of  the  American  colonies,  had  reduced  them  to 
the  necessity  of  introducing  a  government  by 
congresses  and  committees,  as  temporary  expe- 
dients, and  to  exist  no  longer  than  the  grievances 
of  the  people  &iould  remain  without  redress : 

And  whereas  the  congress  of  the  colony  of 
New- York  did,  on  the  thirty-first  day  of  May, 
now  last  past,  resolve  as  follows,  viz  : 

"  Whereas  the  present  government  of  this 
colony,  by  congress  and  committees,  was  insti- 
tuted while  the  former  government,  under  the 
crown  of  Great  Britain,  existed  in  full  force  ; — 
and  was  established  for  the  sole  purpose  of  op- 
posing the  usurpation  of  the  British  parliament, 
and  was  intended  to  expire  on  a  reconciliation 
with  Great  Britain,  which  it  was  then  appre- 
hended would  soon  take  place,  but  is  now  con- 
.  sidered  as  remote  and  uncertain. 

"And  whereas  many  and  great  inconveniences 
attend  the  said  mode  of  government  by  congress 
and  committees,  as  of  necessity,  in  many  in- 
stances legislative,  judicial  and  executive  powers 
have  been  vested  therein,  especially  since  the 
dissolution  of  the  former  government,  by  the 
abdication  of  the  late  governor,  and  the  exclu- 
sion of  this  colony  from  the  protection  of  the 
king  of  Great  Britain. 

"And  whereas  the  continental  congress  did  re- 
solve  as  followeth,  to  wit : 

"  Whereas  his  Britannic  majesty,  in  conjunc- 
tion with  the  lords  and  commons  of  Great  Bri- 
tain, has  by  a  late  act  of  parliament,  excluded 
the  inhabitants  of  these  united  colonies  from  the 
protection  of  his  crown  :  And  whereas  no  an- 
swer whatever,  to  the  humble  petition  of  the 
colonies  for  redress  of  grievances  and  reconcilia- 
tion With  Great  Britain,  has  been,  or  is  likely  to 
be  given,  but  the  whole  force  of  that  kingdom, 
aided  \iy  foreign  mercenaries,  is  to  be  exerted 
for  the  destruction  of  the  good  people  of  these 
colonies  :  And  whereas  it  appears  absolutely 
irreconcilable  to  reason  and  good  conscience,  for 
the  people  of  these  colonies  now  to  take  the 
oaths  and  affirmations  necessary  for  the  support 
of  any  government  under  the  crown  of  Great 
Britain  ;  and  it  is  necessary  that  the  exercise  of 
every  kind  of  authority  under  the  said  crown 
should  be  totally  suppressed,  and  all  the  powers 
of  government  exerted  under  the  authority  of 
the  people  of  the  colonies,  for  the  preservation 
of  internal  peace,  virtue  and  good  order,  as  well 
as  for  the  defence  of  our  lives,  liberties,  and 
properties!   against  the  hostile  invasions  and 


cruel  depredations  of  our  enemies  :  Therefore, 
"  Resolved,  That  it  be  recommended  to  the 
respective  assemblies  and  conventions  of  the 
united  colonies,  where  no  government  sufficient 
to  the  exigencies  of  their  affairs  has  been  hitherto 
established,  to  adopt  such  government  as  shall, 
in  the  opinion  of  the  representatives  of  the  peo- 
ple, best  conduce  to  the  happiness  and  safety  of 
their  constituents  in  particular,  and  America  in 
general." 

"And  whereas  doubts  have  arisen,  whether 
this  congress  are  invested  with  sufficient  power 
and  authority  to  deliberate  and  determine  on  so 
important  a  subject  as  the  necessity  of  erecting 
and  constituting  a  new  form  of  government  and 
internal  police,  to  the  exclusion  of  all  foreign 
jurisdiction,  dominion  and  control  whatever. 
And  whereas  it  appertains  of  right  solely  to  the 
people  of  this  colony  to  determine  the  said 
doubts :    Therefore, 

"  Resolved,  That  it  be  recommended  to  the 
electors  in  the  several  counties  in  this  colony,  by 
election  in  the  manner  and  form  prescribed  for 
the  election  of  the  present  congress,  either  to 
authorize  (in  addition  to  the  power  vested  in 
this  congress)  their  present  deputies,  or  others 
in  the  stead  of  their  present  deputies,  or  either 
of  them,  to  take  into  consideration  the  necessity 
and  propriety  of  instituting  such  new  govern- 
ment as  in  and  by  the  said  resolution  of  the  con- 
tinental congress  is  described  and  recommended  : 
And  if  the  majority  of  the  counties  by  their  de- 
puties in  provincial  congress,  shall  be  of  opinion 
that  such  new  government  ought  to  be  instituted 
and  established,  then  to  institute  and  establish 
such  a  government  as  they  shall  deem  best  calcu- 
lated to  secure  the  rights,  liberties,  and  happi- 
ness of  the  good  people  of  this  colony  ;  and  to 
continue  in  force  until  a  future  peace  with  Great 
Britain  shall  render  the  same  unnecessary.  And 
"  Resolved,  That  the  said  election  in  the  se- 
veral counties  ought  to  be  had  on  such  day,  and 
at  such  place  or  places,  as  by  the  committee  of 
each  county  respectively  shall  be  determined. 
And  it  is  recommended  to  the  said  committees,  f 
to  fix  such  early  days  for  the  said  elections,  as 
that  all  the  deputies  to  be  elected  have  sufficient 
time  to  repair  to  the  city  of  New- York  by  the 
second  Monday  in  July  next  j  on  which  day  all 
the  said  deputies  ought  punctually  to  give  their 
attendance. 

'And  whereas  the  object  of  the  aforegoing 
resolution  is  of  the  utmost  importance  to  the 
good  people  of  this  colony  : 

"  Resolved,  That  it  be,  and  it  is  hereby  ear- 
nestly  recommended  to  the  committees,  free* 
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holders,  and  other  electors,  in  the  different 
counties  in  this  colony,  diligently  to  carry  the 
same  into  execution." 

"And  whereas  the  good  people  of  the  said 
colony,  in  pursuance  of  the  said  resolution,  and 
reposing  special  trust  and  confidence  in  the 
members  of  this  convention,  have  appointed, 
authorized,  and  empowered  them,  for  the  pur- 
poses,  and  in  the  manner,  and  with  the  powers 
in  and  by  the  said  resolve,  specified,  declared, 
and  mentioned. 

"And  whereas  the  delegates  of  the  United 
American  States,  in  general  congress  convened, 
did  on  the  fourth  day  of  July  now  last  past, 
solemnly  publish  and  declare  in  the  words  fol- 
lowing, viz  : 

"When,  in  the  course  of  human  events,  it 
becomes  necessary  for  one  people  to  dissolve  th* 
political  bands  which  have  connected  them  with 
another,  and  to  assume  among  the  powers  of 
the  earth,  the  separate  and  equal  station  to 
which  the  laws  of  nature  and  of  nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of 
mankind  requires  that  they  should  declare  the 
causes  which  impel  them  to  the  separation. 

"  We  hold  these  truths  to  be  self  evident,  that 
all  men  are  created  equal ;  that  they  are  en- 
dowed  by  their  Creator  with  certain  inalienable 
rights  ;  that  among  these  are  life,  liberty  and 
the  pursuit  of  happiness.  That  to  secure  these 
rights,  governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of 
the  governed  ;  that  whenever  any  iorm  of  go- 
vernment becomes  destructive  of  those  ends,  it 
is  the  right  of  the  people  to  alter  or  to  abolish 
it,  and  to  institute  a  new  government,  laying  its 
foundation  on  such  principles,  and  organizing  its 
powers  in  such  form,  as  to  them  shall  seem  most 
likely  to  effect  their  safety  and  happiness.  Pru- 
dence, indeed,  will  dictate,  that  governments 
long  established  should  not  be  changed  for  light 
and  transient  causes  j  and  accordingly  all  expe- 
rience hath  shown,  that  mankind  are  more  dis- 
posed to  suffer,  while  evils  are  sufferable,  than 
to  right  themselves  by  abolishing  the  forms  to 
which  they  are  accustomed.  But  when  a  long 
train  of  abuses  and  usurpations,  pursuing  inva- 
riably the  same  object,  evinces  a  design  to  reduce 
them  under  absolute  despotism,  it  is  their  right, 
it  is  their  duty,  to  throw  off  such  government, 
and  to  provide  new  guards  for  their  future  secu- 
rity. Such  has  been  the  patient  sufferance  of 
these  colonies  ,•  and  such  now  is  the  necessity 
which  constrains  them  to  alter  their  former  sys- 
tem of  government.  The  history  of  the  present 
king  of  Great  Britain,  is  a  history  of  repeated 
injuries  and  usurpations,  all  having  in  direct  ob- 
ject the  establishment  of  an  absolute  tyranny 
over  these  states.  To  prove  this  let  facts  be 
submitted  to  a  candid  world. 

"  He  has  refused  his  assent  to  laws  the  most 
wholesome  and  necessary  for  the  public  good. 

"  He  has  forbidden  his  governors  to  pass  laws 
of  immediate  and  pressing  importance,  unless 
suspended  in  their  operation,  till  his  assent  should 
be  obtained  ;  and,  when  so  suspended,  he  has 
utterly  neglected  to  attend  to  them. 

"He  has  refused  to  pass  other  laws  for  the 
accommodation  of  large  districts  of  people,  un- 
le»s  those  people  would  relinquish  the  right  of 


representation  in  the  legislature  j  a  right  inesti* 
mable  to  them  and  formidable  to  tyrants  only. 

"  He  has  called  together  legislative  bodies  at 
places  unusual,  uncomfortable,  and  distant  from 
the  depository  of  their  public  records,  lor  the 
sole  purpose  of  fatiguing  them  into  compliance 
with  his  measures. 

"  He  has  dissolved  representative  houses  re- 
peatedly, for  opposing,  with  manly  firmness,  his 
invasions  on  the  rights  of  the  people. 

"  He  has  refused  for  a  long  time  afjpr  such 
dissolutions  to  cause  others  to  be  elected  ;  where- 
by the  legislative  powers,  incapable  of  annihi- 
lation, have  returned  to  the  people  at  large,  for 
their  exercise  j  the  state  remaining,  in  the  mean- 
time, exposed  to  all  the  dangers  of  invasion  from 
without  and  convulsions  within. 

"  He  has  endeavored  to  prevent  the  population 
of  these  stales  ;  for  that  purpose  obstructing  the 
laws  for  naturalization  of  foreigners  ,*  refusing 
to  pass  others,  to  encourage  their  migrations 
hither,  and  raising  the  conditions  of  new  appro- 
priations of  lands. 

"  He  has  obstructed  the  administration  of  "jus* 
tice  by  refusing  his  assent  to  laws  for  establish- 
ing judiciary  powers. 

"  He  has  made  judges  dependent  on  his  will 
alone,  for  ihe  tenure  of  their  offices,  and  the 
amount  and  payment  of  their  salaries. 

"He  has  erected  a  multitude  of  new  offices, 
and  sent  hither  swarms  of  officers  to  harass  our 
people,  and  eat  out  their  substance. 

"  He  has  kept  among  us,  in  times  of  peace, 
standing  armies,  without  the  consent  of  our 
legislatures. 

"  He  has  affected  to  render  the  military  inde- 
pendent of,  and  superior  to  the  civil  power, 

"  He  has  combined  with  others,  to  subject  us 
to  a  jurisdiction,  foreign  to  our  constitution,  and 
unacknowledged  by  our  laws  :  giving  his  assent 
to  their  acts  of  pretended  legislation. 

"  For  quartering  large  bodies  of  troops  among 
us  : 

"  For  protecting  them,  by  a  mock  trial,  from 
punishment  for  any  murders  they  should  com- 
mit on  the  inhabitants  of  these  states  : 

"For  cutting  off  our  trade  with  all  parts  of 
the  world  : 

"  For  imposing  taxes  on  us,  without  our  con- 
sent : 

"For  depriving  us,  in  many  cases,  of  the 
benefits  of  trial  by  jury  : 

"  For  transporting  us  beyond  seas,  to  be  tried 
for  pretended  offences  : 

"  For  abolishing^the  free  system  of  English 
laws  in  a  neighboring  province,  establishing 
therein  an  arbitrary  government,  and  enlarging 
its  boundaries,  so  ;.s  to  render  it  at  once  an  ex- 
ample and  fit  instrument  for  introducing  the 
same  absolute  rule  into  these  colonies  : 

"For  taking  away  our  charters,  abolishing 
our  most  valuable  laws,  and  altering  fundamen- 
tally the  forms  of  our  governments  : 

"  For  suspending  our  own  legislatures,  and 
declaring  themselves  invested  with  power  to 
legislate  for  us  in  all  cases  whatsoever. 

"  He    has    abdicated   government    here,   by- 
declaring  us  out  of  his  protection,  and  waging 
war  against  us. 
"He  has  plundered  our  seas,  ravaged  our 
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coasts,  burnt  our  towns,  and  destroyed  the  lives 
of  our  people. 

l;  He  is  at  this  time  transporting  large  armies 
of  foreign  mercenaries,  to  complete  the  works 
of  death,  desolation,  and  tyranny,  already  begun, 
with  circumstances  of  cruelty  and  perfidy, 
scarcely  paralleled  in  the  most  barbarous  ages, 
and  totally  unworthy  the  head  of  a  civilized 
nation. 

'*  He  has  constrained  our  fellow-citizens,  taken 
captive  on  the  high  seas,  to  bear  arms  against 
their  country,  to  become  the  executioners  of  their 
frienJs  and  brethren,  or  to  iail  themselves  by 
their  nan  is. 

"  He  has  excited  domestic  insurrections 
amongst  us,  and  has  endeavored  to  bring  on  the 
inhabitants  of  our  frontiers  the  merciless  Indian 
savages,  who^e  known  rule  of  warfare  is  an  un- 
distinguished destruction  of  all  agesf  sexes,  and 
conditions. 

"  In  every  stage  of  these  oppressions,  we  have 
petitioned  lor  redress,  in  the  most  humble  terms  : 
our  repeated  petitions  have  been  answered  only 
by  repeated  injury.  A  priuce  whose  character 
is  thus  marked  by  every  act  which  may  define  a 
tyrant,  is  unfit  to  be  the  ruler  of  a  free  people. 

*'  Nor  have  we  been  wanting  in  attentions  to 
our  British  brethren.  We  have  warned  them 
from  time  to  time,  of  attempts  by  their  legisla- 
ture to  extend  an  unwarrantable  jurisdiction 
over  us.  We  have  reminded  them  of  the  cir- 
cumstances of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice 
and  magnanimity,  and  we  have  conjured  them 
by  the  ties  of  our  common  kindred,  to  disavow 
these  usurpations,  which  would  inevitably  inter- 
rupt our  connexion  and  correspondence.  They, 
too,  have  been  deaf  to  the  voice  of  justice  and 
of  consanguinity.  We  must,  therefore,  acqui- 
esce in  tne  necessity  which  denounces  our  sepa- 
ration, and  hold  them,  as  we  hold  the  rest  of 
mankind — enemies  in  war:  in  peace,  friends. 

tk  We,  therefore,  the  representatives  of  the 
United  States  of  America,  in  general  congress 
assembled,  appealing  to  the  supreme  judge  of 
the  world  for  the  rectitude  of  our  intentions,  do, 
in  the  name  and  by  the  authority  of  the  good 
people  of  these  colonies,  solemnly  publish  and 
declare,  that  these  united  colonies  are,  and  of 
right  ought  to  be,  free  and  independent 
states  ;  that  they  are  absolved  from  all  allegi- 
ance to  the  British  crown,  and  that  all  political 
connexion  between  them  and  the  state  of  Great 
Britain,  is,  and  ought  to  be,  totally  dissolved  ; 
and  that,  as  free  and  independent  states,  they 
have  full  power  to  levy  war,  conclude  peace, 
contract  alliances,  establish  commerce,  and  to  do 
all  otner  acts  and  things  which  independent  states 
may  of  right  do.  And  for  the  support  of  this 
declaration,  with  a  firm  reliance  on  the  protec- 
tion  of  Divine  Providence,  we  mutually  pledge 
to  each  other  our  lives,  our  fortunes,  and  our 
sacred  honor/'' 

And  whereas  this  convention,  having  taken 
this  declaration  into  their  most,  serious  conside- 
ration, did.  on  the  ninth  day  of  July  last  past, 
unanimously  resolve  that  the  reasons  assigned 
by  the  continental  congress,  for  declaring  the 
united  colonies  free  and  independent  states,  are 
c  igent,  and  conclusive ;  and  that,  while  we 
*ament  the  cruel  necessity  whicji  has  rendered 


that  measure  unavoidable,  we  approve  the  same, 
and  will,  at  the  risk  of  our  lives  and  fortunes, 
join  with  the  other  colonies  in  support  of  it. 

By  virtue  of  which  several  acts,  declarations, 
and  proceedings,  mentioned  and  contained  in  the 
afore  recited  resolves  or  resolutions  of  the  gene- 
ral congress  of  the  United  American  States,  and 
of  the  congress  or  conventions  of  this  state,  all 
power  whatever  therein  hath  reverted  to  the 
people  thereof,  and  this  convention  hath,  by 
their  suffrages  and  free  choice,  been  appointed, 
and,  anions?  other  things,  authorized  to  institute 
and  establish  such  a  government  as  they  shall 
deem  best  calculated  to  secure  the  rights  and 
liberties  of  the  good  people  of  this  state,  most 
conducive  to  the  happiness  and  safety  of  their 
constituents  in  particular,  and  of  America  in 
general 

I.  This  convention,  therefore,  in  the  name  and 
by  the  authority  of  the  good  people  of  this  state, 

DOTH  ORDAIN,  DETERMINE,  AND  DECLARE,   That 

no  authority  shall,  on  any  pretence  whatever,  be 
exercised  over  the  people  or  members  of  this 
state,  but  such  as  shall  be  derived  from  and 
granted  by  them. 

II.  This  convention  doth  further,  in  the  name 
and  by  the  authority  of  the  good  people  of  this 

State,  ORDAIN,  DETERMINE,  AND  DECLARE,  That 

the  supreme  legislative  power  within  this  state, 
shall  be  vested  in  two  separate  and  distinct  bo- 
dies of  men  ,•  the  one  to  be  called  the  Assembly 
of  the  state  of  New- York  ;  the  other  to  be  called 
the  Senate  of  the  state  of  New- York  j  who, 
together,  shall  form  the  Legislature,  and  meet 
once  at  least  in  every  year  for  the  despatch  of 
business, 

III.  And  whereas  laws  inconsistent  with  the 
spirit  of  this  constitution,  or  with  the  public 
good,  may  be  hastily  and  unadvisedly  passed  : 
Be  it  ordained,  That  the  governor,  for  the 
time  being,  the  chancellor  and  the  judges  of  the 
supreme  court,  or  any  two  of  them,  together 
with  the  governor,  shall  be,  and  hereby  are, 
constituted  a  council  to  revise  all  bills  about  to 
be  passed  into  laws  by  the  legislature.  And  for 
that  purpose  shall  assemble  themselves,  from 
time  to  time,  when  the  legislature  shall  be  con- 
vened ;  for  which,  nevertheless,  they  shall  not 
receive  any  salary  or  consideration  under  any 
pretence  whatever.  And  that  all  bills  which 
have  passed  the  senate  and  assembly,  shall,  be- 
fore they  become  laws,  be  presented  to  the  said 
council  for  their  revisal  and  consideration  ;  and 
if  upon  such  revision  and  consideration,  it 
should  appear  improper  to  the  said  council,  or  a 
majority  of  them,  that  the  said  bill  should  be- 
come a  law  of  this  state,  that  they  return  the 
same,  together  with  their  objections  thereto  in 
writing,  to  the  senate  or  house  of  assembly,  in 
whichsoever  the  same  shall  have  originated,  who 
shall  enter  the  objections  sent  down  by  the 
council,  at  large,  in  their  minutes,  and  proceed 
to  reconsider  the  said  bill.  But  if  after  such 
reconsideration,  two-thirds  of  the  said  senate  or 
house  of  assembly,  shall,  notwithstanding  the 
said  objections,  agree  to  pass  the  same,  it  shall, 
together  with  the  objections,  be  sent  to  the  other 
branch  of  the  legislature,  where  it  shall  also  be 
reconsidered,  and  if  approved  by  two-thirds  of 
the  members  present,  shall  be  a  law. 

And  in  order  to  prevent  any  unnecessary  delays, 
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T*e  it  further  ordained,  That  if  any  bill  shall 
not  be  returned  by  the  council,  within  ten  days 
alter  it  shall  have  been  presented,  the  same  shall 
be  a  law,  unless  the  legislature  snail,  by  their 
adjournment,  render  a  return  of  the  said  .bill 
within  ten  days  impracticable  j  in  which  case, 
the  bill  shall  be  returned  on  the  first  day  of  the 
meeting  of  the  legislature,  after  the  expiration 
of  the  said  ten  days. 

I V .  That  the  assembly  shall  consist  of  at  least 
seventy  members,  to  be  annually  chosen  in  the 
several  counties,   in  the  proportion  following, 
viz  ; 
For  the  city  and  county  of  New- York,  nine. 

The  city  and  county  of  Albany,  ten. 

The  county  of  Dutchess,  seven. 

The  county  of  Westchester,  six. 

The  county  of  Ulster,  six. 

The  cou  ty  of  Suffolk,  five. 

The  county  of  Queens,  /bur. 

The  county  of  Orange,  four. 

The  county  of  Kings,  two. 

The  county  of  Richmond,  two. 

The  county  of  Tryon,  six. 

The  county  of  Charlotte,  four. 

The  county  of  Cumberland,  three. 

The  county  of  Gloucester,  two. 

V.  That  as  soon  after  the  expiration  of  seven 
years,  subsequent  to  the  termination  of  the  pre- 
sent war,  as  may  be,  a  census  of  the  electors 
and  inhabitants  in  this  state  be  taken,  under  the 
direction  of  the  legislature.  And  if  on  such 
census  it  shall  appear,  that  the  number  of  re- 
presentatives in  assembly  from  the  said  counties 
is  not  justly  proportioned  to  the  number  of 
electors  in  the  said  counties  respectively,  that 
the  legislature  do  adjust  and  apportion  the  same 
by  that  rule.  And  further,  that  once  in  every 
seven  years,  after  the  taking  of  the  said  first  cen- 
sus, a  just  account  of  the  electors  resident  in  each 
county  shall  be  taken  j  and  if  it  shall  thereupon 
appear  that  the  number  ot  electors  in  any  county 
shall  have  increased  or  diminished  one  or  more 
seventieth  parts  of  the  whole  number  of  electors, 
which  on  the  said  first  census  shall  be  found  in 
this  state,  the  number  of  representatives  for  such 
county  shall  be  increased  or  diminished  accord- 
ingly, that  is  to  say,  one  representative  for 
every  seventieth  part,  as  aforesaid. 

VI.  And  whereas  an  opinion  hath  long  pre- 
vailed among  divers  of  the  good  people  of  this 
state,  that  voting  at  elections  by  ballot  would 
tend  more  to  preserve  the  liberty  and  equal  free- 
dom of  the  people,  than  voting  viva  voce;  To 
the  end,  therefore,  that  a  fair  experiment  be 
made,  which  of  those  two  methods  of  voting  is 
to  be  preferred  : 

Be  it  ordained,  That  as  soon  as  may  be,  after 
the  termination  of  the  present  war  between  the 
United  States  of  America  and  Great  Britain,  an 
act  or  acts  be  passed  by  the  legislature  of  this 
state,  for  causing  all  elections  thereafter  to  be 
he'd  in  this  state  for  senators  and  representatives 
in  assembly,  to  be  by  ballot,  and  directing  the 
manner  in  which  the  same  shall  be  conducted. 
And  whereas  itisprissible,  that  alter  all  the  care 
of  the  legislature,  in  framing  the  said  act  or 
acts,  certain  inconveniences  and  mischiefs,  un- 
foreseen at  this  day,  may  be  found  to  attend  the 
said  mode  of  electing  by  ballot : 

It  is  further  ordained,  That  if  after  a  full  and 


fair  experiment  shall  be  made  of  voting  by  ballot 
aforesaid,  the  same  shall  be  found  less  conducive 
to  the  safety  or  interest  of  the  state,  than  the 
method  of  voting  vivav>ce,  it  shall  be  lawful 
and  constitutional  for  the  legislature  to  abolish 
the  same:  Provided  two-thirds  of  the  members 
present  in  each  house  respectively  shall  concur 
therein.  And  further,,  that  during  the  continu- 
ance  of  the  present  war,  amd  until  the  legis'a- 
lure  of  this  stale  shall  provide  for  the  election 
of  senators,  and  representatives  in  Assembly, 
by  ballot,  the  said  elections  shall  be  made  viva 
voce. 

VII.  That  every  male  inhabitant  of  full  age, 
who  shall  have  personally  resided  within  one  of 
the  counties  of  this  state  for  six  months  imme- 
diately preceding  the  day  of  election,  shall,  at 
such  election,  be  entitled  to  vote  for  representa- 
tives of  the  said  county  in  assemb'y  ;  if  during 
the  time  aforesaid,  he  shall  have  been  a  free- 
holder,  possessing  a  freehold  of  the  value  of 
twenty  pounds,  within  the  said  county,  or  have 
rented  a  tenement  therein  of  the  yearly  value 
ol  forty  shillings,  and  been, rated  and  actually 
paid  taxes  to  this  slate  :  Provided  always,  That 
every  person  who  now  is  a  freeman  of  the  city 
of  Albany,  or  who  was  made  a  freeman  of  the 
city  of  Mew- York,  on  or  before  the  fourteenth 
day  of  October,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-five,  and 
shall  be  actually  and  usually  resident  in  the  said 
cities  respectively,  shall  be  entitled  to  vote  for 
representatives  in  Assembly  within  his  said 
place  of  residence.  * 

VIII.  That  every  elector,  before  he  is  admitted 
to  vote,  shall,  if  required  by  the  returning  officer 
or  either  of  the  inspectors,  take  an  oath,  or  if 
of  the  people  called  Quakers,  an  affirmation  of 
allegiance  to  the  state. 

IX.  That  the  assembly  thus  constituted,  shall 
choose  their  own  speaker,  be  judges  of  their 
own  members,  and  enjoy  the  same  privileges, 
and  proceed  in  doing  business,  in  like  manner  as 
the  assemblies  of  the  colony  of  New- York  of 
right  formerly  did  ;  and  that  a  majority  of  the 
said  members  shall,  irom  time  to  time,  constitute 
a  house  to  proceed  upon  business. 

X.  And  this  convention  doth  further,  in  the 
name  and  by  the  authority  of  the  good  people  of 
this  state,  ordain,  determine  and  leclare, 
that  the  senate  of  the  state  of  Mew-York  shall 
consist  of  twenty-four  freeholders,  to  be  chosen 
out  of  the  body  of  freeholders  and  that  they  be 
chosen  by  the  freeholders  of  this  state,  pos- 
sessed of  freeholds  of  the  value  of  one  bundled 
pounds,  over  and  above  all  debts  charged  thereon. 

XL  That  the  members  of  the  senate  be  elected 
for  four  years,  and  immediately  after  the  first 
election,  they  be  divided  by  lot  into  four  classes, 
six  in  each  class,  and  numbered,  one,  two,  three, 
and  four  ;  and  that  the  seats  of  the  members  of 
the  first  class  shall  be  vacated  at  the  expiration 
of  the  first  year  ;  the  second  ciass  the  second 
year,  and  so  on  continually,  to  the  end,  that  the 
fourth  part  of  the  senate,  as  nearly  as  possible, 
may  be  annually  chosen. 

XII.  That  the  election  of  senators  shall  be 
after  this  manner  :  that  so  much  of  this  state  as 
is  now  parcelled  into  counties,  be  divided  into 
four  great  districts :  the  southern  district  to 
comprehend  the  city  and  county  of  New- York, 
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Suffolk,  Westchester,  Kings,  Queens,  and  Rich- 
mond  counties  :  the  middle  district  to  comprehend 
the  counties  of  Dutchess,  Ulster,  and  Orange  : 
the  western  district,  the  city  and  county  of  Ai. 
bany,  and  Tryon  county  j  and  the  eastern  dis- 
trict, the  counties  of  Charlotte,  Cumberland  and 
Gloucester.  That  the  senators  shall  be  electol 
by  the  freeholders  of  the  said  districts,  qualifier! 
as  aforesaid?  in  the  proportions  following,  to  wit: 
in  the  southern  district,  nine  ;  in  the  middle  dis- 
trict, six  j  in  the  western  district,  six  j  and  in 
the  eastern. district,  three.  And  be  it  ordained, 
That  a  census  shall  be  taken  as  soon  as  may  be, 
after  the  expiration  of  seven  years  from  the  ter- 
mination of  the  present  war,  under  the  direction 
of  the  legislature  ;  and  if,  on  such  census,  it 
shall  appear  that  the  number  of  senators  is  not 
justly  proportioned  to  the  several  districts,  that 
the  legislature  adjust  the  proportion,  as  near  as 
may  be,  to  the  number  of  freeholders,  qualified 
as  aforesaid,  in  each  district.  That  when  the 
number  of  electors  within  any  of  the  said  dis- 
tricts shall  have  increased  one  twenty-fourth 
part  ol  the  whole  number  of  electors,  which  by 
the  said  census  shall  be  found  to  be  in  this  state, 
an  additional  senator  shall  be  chosen  by  the 
electors  of  such  district.  That  a  majority  of  the 
number  of  senators,  to  be  chosen  as  aforesaid, 
shall  be  necessary  to  constitute  a  senate  suriicient 
to  proceed  upon  business  ;  and  that  the  senate 
shall,  in  like  manner  with  the  assembly,  be  the 
judges  of  its  own  members.  And  be  it  ordained, 
That  it  shall  be  in  the  power  of  the  future  le- 
gislatures of  this  state,  for  the  convenience  and 
advantage  of  the  good  people  thereof,  to  divide 
the  same  into  such  further  and  other  counties 
and  districts,  as  to  them  shall  appear  necessary. 

XIII.  And  this  convention  doth  further,  in  the 
name  and  by  the  authority  of  the  good  people 
of  this  state,  ordain,  determine,  and  declare, 
that  no  member  of  this  state  shall  be  disfran- 
chised, or  deprived  of  any  of  the  rights  or  pri- 
vileges secured  to  the  subjects  of  this  state  by 
this  constitution,  unless  by  the  law  of  the  land, 
or  the  judgment  of  his  peers. 

XIV.  That  neither  the  assembly  nor  the  senate 
shall  have  power  to  adjourn  themselves  for  any 
longer  time  than  two  days,  without  the  mutual 
consent  of  both. 

XV.  That  whenever  the  assembly  and  senate 
disagree,  a  conference  shall  be  held  in  the  pre- 
sence of  both,  and  be  managed  by  committees, 
to  be  by  them  respectively  chosen  by  ballot. 
That  the  doors,  both  of  the  senate  and  assembly, 
shall  at  all  times  be  kept  open  to  all  persons, 
except  when  the  welfare  of  the  state  shall  re- 
quire their  debates  to  be  kept  secret.  And  the 
journals  of  all  their  proceedings  shall  be  kept 
in  the  manner  heretofore  accustomed  by  the 
general  assembly  of  the  colony  of  New-York  j 
and,  except  such  parts  as  they  shall,  as  afore- 
said, respectively  determine  not  to  make  public, 
be,  fiom  day  to  day,  if  the  business  of  the  legis- 
lature will  permit,  published. 

XVI.  It  is,  nevertheless,  provided,  that  the 
number  of  senators  shall  never  exceed  one  nun- 
dred,  nor  the  number  of  the  assembly,  three 
hundred  j  but  that,  whenever  the  number  of 
aenators  shall  amount  to  one  hundred,  or  ot  the 
assembly  to  three  hundred,  then,  and  in  such 
case,  the  legislature  shall,  from  time  to  time 


hereafter,  by  laws  for  that  purpose,  appor- 
tion and  distribute  the  said  one  hundred  sena- 
tors and  three  hundred  representatives  among 
the  great  districts,  and  counties  of  this  state 
in  proportion  to  the  number  of  their  respective 
electors,  so  that  the  representation  of  the  good 
people  of  this  state,  both  in  the  senate  and 
assembly,  shall  forever  remain  proportionate 
and  adequate. 

XVII.  And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  state,  ordain,  determine,  and  de- 
clare, that  the  supreme  executive  power  and 
authority  of  this  state  shall  be  vested  in  a  go- 
vernor j  and  that,  statedly,  once  in  every  three 
years,  and  as  often  as  the  seat  of  government 
shall  become  vacant,  a  wise  and  discreet  free- 
holder of  this  state  shall  be,  by  ballot,  elected 
governor,  by  the  freeholders  of  this  state,  quali- 
ned,  as  before  described,  to  elect  senators,  which 
elections  shall  be  always  held  at  the  times  and 
places  of  choosing  representatives  in  assembly 
for  each  respective  county  ;  and  that  the  person 
who  hath  the  greatest  number  ol  votes  within 
the  said  state,  shall  be  the  governor  thereof. 

XVIII.  That  the  governor  shall  continue  in 
office  three  years,  and  shall,  by  virtue  of  his  of- 
fice, be  general  and  commander-in-chief  of  all 
the  militia,  and  admiral  of  the  navy,  of  this  state  ; 
that  he  shall  have  power  to  convene  the  assem- 
bly and  senate  on  extraordinary  occasions  ;  to 
prorogue  them  from  time  to  |ime,  provided  such 
prorogation  shall  not  exceed  sixty  days  in  the 
space  of  any  one  year  j  and,  at  his  discretion, 
to  grant  reprieves  and  pardons  to  persons  con- 
victed of  crimes  other  than  treason  or  mur- 
der, in  which  he  may  suspend  the  execution  of 
the  sentence,  until  it  shall  be  reported  to  the  le- 
gislature, at  their  subsequent  meeting,  and  they 
shall  either  pardon,  or  direct  the  execution  of  the 
criminal,  or  grant  a  further  reprieve. 

XIX.  That  it  shall  be  the  duty  of  the  gover- 
nor to  inform  the  legislature,  at  every  session, 
of  the  condition  of  the  stale,  so  far  as  may  re- 
spect his  department  j  to  recommend  such  mat- 
ters to  their  consideration  as  shall  appear  to 
him  to  concern  its  good  government,  welfare, 
and  prosperity  j  to  correspond  with  the  conti- 
nental congress,  and  other  states  j  to  transact 
all  necessary  business  with  the  officers  of  gov- 
ment,  civil  a.id  military ;  to  take  care  that  the 
laws  are  faithfully  executed,  to  the  best  of  his 
ability ;  and  to  expedite  all  such  measures  as 
may  be  resolved  upon  by  the  legislature. 

XX.  That  the  lieutenant-governor  shall,  at 
every  election  of  governor,  and  as  often  as  the 
lieutenant-governor  shall  die,  resign,  or  be  re- 
moved from  office,  be  elected  in  the  same  man- 
ner with  the  governor,  to  continue  in  office  until 
the  next  election  of  a  governor  j  and  such  lieu- 
tenant-governor shall,  by  virtue  of  his  office, 
be  president  of  the  senate,  and,  upon  an  equal 
division,  have  a  casting  vote  in  their  decisions, 
but  not  vote  on  any  other  occasion. 

And  in  case  of  the  impeachment  of  the  gov. 
ernor,  or  his  removal  from  office,  death,  resig- 
nation, or  absence  from  the  state,  the  lieuten- 
ant-governor shall  exercise  all  the  power  and 
authority  appertaining  to  the  office  of  governor, 
until  another  be  chosen,  or  the  governor  absent 
or  impeached,  shall  return,  or  be  acquitted. 
55 
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Provided,  that  where  the  gorernor  shall,  with 
the  consent  of  the  legislature,  be  out  of  the  state, 
in  time  of  war,  at  the  head  of  a  military  force 
thereof,  he  shall  still  continue  in  the  command 
of  all  the  military  force  of  this  state,  both  by 
sea  and  land. 

XXI.  That  whenever  the  government  shall 
be  administered  by  the  lieutenant-governor,  or 
he  shall  be  unable  to  attend  as  president  of  the 
senate,  the  senators  shall  have  power  to  elect 
one  of  their  own  members  to  the  office  of  presi- 
dent of  the  senate,  which  he  shall  exercise  pro 
hacvtce.  And  if,  during  such  vacancy  of  the 
office  of  governor,  the  lieutenant-governor  shall 
be  impeached,  displaced,  resign,  die,  or  be  ab- 
sent from  the  state  the  president  of  the  senate 
shall,  in  like  manner  as  the  lieutenant-governor, 
administer  the  government,  until  others  shall  be 
elected  by  the  suifrage  of  ttie  people,  at  the  suc- 
ceeding election. 

XXII,  And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  state,  ORDAIN,  DETERMINE.  AND  DE- 
CLARE, that  the  treasurer  of  tins  state  shall  be 
appointed  by  act  of  the  legislature,  to  originate 
with  the  assembly.  Provided,  that  he  shall  not 
be  elected  out  of  either  branch  of  the  legislature. 
XXill.  That  all  officers,  other  than  those 
who,  by  this  constitution,  are  directed  to  be 
otherwise  appointed,  shall  be  appointed  in  the 
manner  following,  to  wit:  The  assembly  shall, 
once  in  every  year,  openly  nominate  and  appoint 
one  of  the  senators  from  each  great  district, 
which  senators  shall  form  a  council,  for  the  ap- 
pointment of  tne  said  officers,  of  which  the  gov- 
ernor for  the  time  being,  or  the  lieutenant-gov- 
ernor,  or  the  president  of  the  senate,  (when  tuey 
shall  respectively  administer  the  government,) 
shall  be  president,  and  have  a  casting  voice,  but 
no  other  vote  j  and,  with  the  advice  and  consent 
of  the  said  council,  shall  appoint  all  the  said  of- 
ficers j  ani  that  a  majority  of  the  said  council 
be  a  quorum  :  And  further,  The  said  senators 
shall  not  be  eligible  to  the  said  council  ibr  two 
years  successively. 

XXIV.  That  all  military  officers  be  appoint- 
ed during  pleasure  ;  that  all  commissioned  offi- 
cers, civil  and  military,  be  commissioned  by  the 
governor  ;  and  that  the  chancellor,  the  judges 
of  the  supreme  court,  and  first  judge  of  the 
county  court  in  every  county,  hold  their  offices 
during  good  behavior,  or  until  they  shall  have  re- 
spectively attained  the  age  of  sixty  years. 

XXV.  That  the  chancellor  and  judges  of  the 
supreme  court  shall  not,  at  the  same  time,  hold 
any  other  office,  except  that  of  delegate  to  the 
general  congress,  upon  special  occasions  -}  and 
that  the  first  judges  of  the  county  courts,  in  the 
several  counties,  shall  not,  at  the  same  time, 
hold  any  other  office,  excepting  that  of  senator, 
or  delegate  to  the  general  congress.  But  if  the 
chancellor,  or  either  of  the  said  judges  be  elect- 
ed or  appointed  to  any  other  office,  excepting  as 
is  before  excepted,  it  shall  be  at  his  option  in 
which  to  serve 

XXVI.  That  sheriffs  and  coroners  be  annual- 
ly appointed  j  and  that  no  person  shall  be  capa- 
ble of  holding  either  of  the  said  offices  more 
than  four  years  successively  j  nor  the  sheriff  of 
holding  any  other  office  at  the  same  time. 

XXVII.  And  be  jt  ru*THx;*  ohdained,  That 


the  register,  and  elerks  in  chancery,  be  appoint* 
ed  by  the  chancellor  ;  the  clerks  of  the  supreme 
court,  by  the  judges  of  the  said  court  j  the  clerk 
of  the  court  of  probates,  by  the  judge  of  the  said 
court  j  and  the  register  and  marshal  of  the  court 
of  admiralty,  by  the  judge  of  the  admiralty. 
The  said  marshals,  registers t  and  clerks,  to  con* 
#nue  in  office  during  the  pleasure  of  those  by 
waora  they  are  to  be  appointed  as  aforesaid. 

And  all  attorneys,  solicitors,  and  counsellors 
at  law,  hereafter  to  be  appointed,  be  appointed 
by  the  court,  and  licensed  by  the  first  judge  of 
the  court  in  which  they  shall  respectively  plead 
or  practice ;  and  be  regulated  by  the  rules  and 
orders  of  the  said  court. 

XXVIII.  And  be  it  further  ordained, 
That  where,  by  this  constitution,  the  duraiion 
of  any  office  shall  not  be  ascertained,  such  office 
shall  be  construed  to  be  held  during  the  plea- 
sure of  the  council  of  appointment :  Provided?, 
That  new  commissions  shall  be  issued  to  jud- 
ges of  the  county  courts  (other  than  to  the  first 
judge,)  and  to  justices  of  the  peace,  once  at  the 
least  in  every  three  years. 

XXIX.  The  town  clerks,  supervisors,  asses- 
sors, constables,  and  collectors,  and  all  other  of- 
ficer's, heretofore  eligible  by  the  people,  shall 
always  continue  to  be  so  eligible,  in  the  manner 
directed  by  the  present  or  future  acts  of  the  le- 
gislature. 

That  loan  officers,  county  treasure^  and 
and  clerks  of  the  supervisors,  continue  to  be  ap- 
pointed in  the  manner  directed  by  the  present 
or  future  acts  of  the  legislature. 

XXX.  That  delegates  to  represent  this  state  in 
the  general  congress  of  the  United  States  of 
America  be  annually  appointed,  as  follows,  to 
wit :  The  senate  and  assembly  shall  each  open- 
ly  nominate  as  many  persons  as  shall  be  equal 
to  the  whole  number  of  delegates  to  be  appoint- 
ed ;  after  which  nomination  they  shall  meet  to- 
gether,  and  those  persons  named  in  both  lists, 
shall  be  delegates  j  and  out  of  those  persons 
whose  names  are  not  on  both  lists,  one  hall  shall 
be  chosen  by  the  joint  ballot  of  the  senatois  and 
members  of  assembly,  so  met  together  as  afore- 
said. 

XXXI.  That  the  style  of  all  laws  shall  be  as 
follows,  to  wit  :  "  Be  it  enacted  by  the  people 
of  the  state  of  New- York,  represented  in  senate 
and  assembly,"  and  that  ail  writs  and  other 
proceedings  shall  run  in  the  name  of  the  people 
of  the  state  of  New-York,  and  be  tested  in  the 
name  of  the  chancellor,  or  chief  judge  of  the 
court  from  whence  they  shall  issue. 

XXXII.  And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  state,  ordain,  determine,  and  de- 
clare, that  a  court  shall  be  instituted  lor  the 
trial  of  impeachments  and  the  correction  of  er- 
rors, under  the  regulations  which  shall  be  estab- 
lished  by  the  legislature,  and  to  consist  of  the 
president  of  the  senate  for  the  time  being,  and 
the  senators,  chancellor  aud  judges  of  the  su- 
preme court,  or  the  major  part  of  them  ;  except 
that  when  an  impeachment  shall  be  prosecuted 
against  the  chancellor,  or  either  of  the  judges  of 
the  supreme  court,  the  person  so  impeached 
shall  be  suspended  from  exercising  his  office, 
until  his  acquittal :  and,  in  like  manner,  when 
an  appeal,  from  a  decree  ia  equity,  shall  be 
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heard;  the  chancellor  shall  inform  the  court  of 
the  reasons  of  his  decree,  but  shall  not  have  a 
voice  in  the  final  sentence.  And  if  the  cause  to 
be  determined  shall  be  brought  up  by  writ  of 
error,  on  a  question  of  law,  on  a  judgment  in  the 
supreme  court,  the  judges  of  the  court  shall  as- 
sign the  reasons  of  such  their  judgment,  but 
shall  not  have  a  voice  for  its  affirmance  or  re- 
versa  I. 

XXXIII.  That  the  power  of  impeaching  all 
officers  of  the  state,  for  mal  and  corrupt  con- 
duct  in  their  respective  offices,  be  vested  in  the 
representatives  of  the  people  in  assembly  ; 
but  that  it  shall  always  be  necessary  that  two- 
third  parts  of  the  members  present  shall  consent 
to  and  agree  in  such  impeachment.  That,previous 
to  the  trial  of  every  impeachment,  the  members 
of  the  said  court  shall  respectively  be  sworn, 
truly  and  impartially  to  try  and  determine  the 
charge  in  question,  according  to  evidence  j  and 
that  no  judgment  of  the  said  court  shall  be  valid 
unless  it  shall  be  assented  to  by  two-third  parts 
of  the  members  then  present  j  nor  shall  it  extend 
further  than  to  removal  from  office  and  disqua- 
lification to  hold  or  enjoy  any  place  of  honor, 
trust,  or  profit,  under  this  state.  But  the  party 
so  convicted  shall  be,  nevertheless,  liable  and 
subject  to  indictment,  trial,  judgment,  and  pun- 
ishment, according  to  the  laws  of  the  land. 

XXXIV.  And  be  it  further  ordained, 
That  in  every  trial  on  impeachment,  or  indict- 
ment Tor  crimes  or  misdemeanors,  the  party  im- 
peached or  indicted  shall  be  allowed  counsel,  as 
iu  civil  actions. 

XXXV.  And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  state,  ordain,  determine,  and  de- 
clare, that  such  parts  of  the  common  law  of 
England  and  of  the  statute  law  of  England  and 
Great  Britain,  and  of  the  acts  of  the  legis- 
lature of  the  colony  of  New- York,  as  together 
did  form  the  law  of  the  said  colony  on  the 
19th  day  of  April  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  seventy-live, 
shall  be  and  continue  the  law  of  this  state,  sub- 
ject to  such  alterations  and  provisions  as  the  le- 
gislature of  this  state  shall,  from  time  to  time, 
make  concerning  the  same.  That  such"  of  the 
said  acts  as  are  temporary,  shall  expire  at  the 
times  limited  fur  their  duration  respectively. 
That  all  such  parts  of  the  said  common  law, 
and  all  such  of  the  said  statules  and  acts  afore- 
said, or  parts  thereof,  as  may  be  construed  to 
establish  or  maintain  any  particular  denomina- 
lion  of  christians  or  their  ministers,  or  concern 
the  allegiance  heretotore  yielded  to,  and  the  su- 
premacy, sovereignty,  government,  or  preroga- 
tives, claimed  or  exercised  by  the  king  of  Great 
Britain  and  his  predecessors,  over  the  colony  of 
New-York  and  its  inhabitants,  or  are  repugnant 
to  this  constitution,  be  and  they  hereby  are,  abro- 
gated and  rejected.  And  this  convention  doth 
further  ordain,  that  the  resolves  or  resolutions 
of  the  congress  of  the  colony  of  New. York, 
an  I  oft  ie  convention  of  the  state  of  New- York, 
now  in  lorce,  and  not  repugnant  to  the  govern- 
ment established  by  this  constitution,  shall  be 
considered  as  making  part  of  the  laws  of  this 
state  •  subject,  nevertheless,  to  such  alterations 
aaa  provisions  as  the  legislature  of  this  slate 


may,  from  time  to  time,  make  concerning  the 
same. 

XXXVI.  And  be  it  further  ordained, 
That  all  grants  of  land  within  this  state,  made 
by  the  king  of  Great  Britain,  or  persons  acting 
under  his  authority,  after  the  fourteenth  day  of 
October,  one  thousand  seven  hundred  and  seven- 
ty-five, shall  be  null  and  void  ;  but  that  nothing 
in  this  constitution  contained,  shall  be  con- 
strued to  affect  any  grants  of  land,  within  this 
state,  made  by  the  authority  of  the  said  king,  or 
his  predecessors,  or  to  annul  any  charters  to 
bodies  politic,  by  him  or  them,  or  any  of  them, 
made  prior  to  that  day.  And  that  none  of  the 
said  charters  shall  be  adjudged  to  be  voia",  by 
reason  of  any  nonuser  or  misuser  of  any  of  their 
respective  rights  or  privileges,  between  the 
nineteenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  seventy- five, 
and  the  publication  of  this  constitution.  And 
further,  that  all  such  of  the  officers,  described 
in  the  said  charters  respectively,  as,  by  the 
terms  of  the  said  charters,  were  to  be  appointed 
by  the  governor  of  the  colony  of  New-York, 
with  or  without  the  advice  and  consent  of  the 
council  of  the  said  king,  in  the  said  colony,  shall 
henceforth  be  appointed  by  the  council  estab- 
lished  by  this  constitution  for  the  appointment  of 
officers  in  this  state,  until  otherwise  directed  by 
the  legislature. 

XXXVII.  And  whreas  it  is  of  great  import- 
ance to  the  safety  of  this  state  that  peace  and 
amity  with  the  Indians  within  the  same,  be  at 
all  times  supported  and  maintained :  And 
whereas  the  fraud  too  often  practiced  towards 
the  Indians,  in  contracts  for  their  lands,  have, 
in  divers  instances,  been  productive  of  danger, 
ous  discontents  and  animosities  :  Be  it  ordain- 
ed, that  no  purchases  or  contracts  fcr  the  sale  of 
lands  made  since  the  14th  day  of  October,  in  the 
year  of  our  Lord  one  thousand  seven  hundred 
and  sevemy-tive,  or  which  may  hereafter  be 
made  with  or  of  the  said  Indians,  within  the 
limits  of  this  state,  shall  be  binding  on  the  said 
Indians,  or  deemed  valid,  unless  made  under 
the  authority  and  with  the  consent  of  the  legis- 
lature of  this  state. 

XXXVIII.  And  whereas  we  are  required, 
by  the  benevolent  principles  of  rational  liberty, 
not  only  to  expel  civii  tyranny,  but  also  to  guard 
against  the  spiritual  oppression  and  intolerance 
wherewith  the  bigotry  and  ambition  of  weak 
and  wicked  priests  and  princes  have  scourged 
mankind  :  this  convention  doth  further,  in  the 
name  and  by  the  authority  of  the  good  people  of 
this  state,  ordain,  determine  and  declare, 
that  the  free  exercise  nnd  enjoyment  of  religi- 
ous frofesskm  and  worship,  without  discrimina- 
tion or  preference,  shall  forever  hereafter  be  al- 
lowed within  this  state  to  all  mankind  :  Provided, 
that  the  liberty  of  conscience  hereby  granted 
shall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with 
the  peace  or  safely  df  this  state. 

XXXIX.  And  whereas  the  ministers  of  the 
gospel  are,  by  their  profession,  dedicated  to  the 
service  of  God  and  the  cure  of  souls,  and  ouglw 
not  to  be  diverted  from  the  great  duties  of  their 
function  j  therefore  no  minister  of  the  gospel,  or 
priest  of  any  denomination  whatsoever,  shall,  at 
any  time  hereafter,  under  auy  pretence  or  de- 
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tcriptiou  whatever,  be  eligible  to  or  capable  of 
holding,  any  civil  or  military  office  or  place 
within  this  state. 

XL.  And  whereas  it  is  of  the  utmost  import- 
ance to  the  safety  ot  every  state,  that  it  should 
always*  be  in  a  .condition  of  defence  ;  and  it  is 
the  duty  oi  every  man  who  enjoys  the  protec- 
tion of  society,  to  be  prepared  and  willing  to  de- 
fend it  j  this  convention,  therefore,  in  the  name, 
ami  by  the  authority  of  the  good  people  of  this 
state  doth  ordain,  determine,  and  declare, 
That  the  militia  of  this  state,  at  all  times  here- 
after, as  well  in  peace  as  in  war,  shall  be  armed 
and  disciplined,  and  in  readiness  for  service. 
That  all  such  of  the  inhabitants  of  this  slate 
(being  of  the  people  called  Quakers,)  as  from 
scruples  of  conscience,  may  be  averse  to  the 
bearing  of* arms  be  therefrom  excused  by  the  le- 
gislature, and  do  pay  to  the  state  such  sums  of 
money,  in  lieu  of  their  personal  service,  as  the 
same  may,  in  the  judgment  of  the  legislature, 
be  worth.  And  that  a  proper  magazine  of 
warlike  stores  proportionate  to  the  number  of 
inhabitants,  be,  forever  hereafter,  at  the  ex- 
pense of  this  state,  and  by  acts  of  the  legisla- 
ture, established,  maintained,  and  continued,  in 
every  county  in  this  state. 

XLI.  And  this  convention  doth  further  or- 
dain, determine  and  declare,  in  the  name, 
and  by  the  authority  of  the  good  people  of  this 


state,  that  trial  by  jury,  in  all  cases,  in  which  it 
hath  heretofore  been  used  in  the  colony  of  New- 
York,  shall  be  established,  and  remain  inviolate 
f  forever :  And  that  no  acts  of  attainder  shall 
be  passed  by  the  legislature  of  this  state,  for 
crimes  other  than  those  committed  before 
the  termination  of  the  present  war  j  and 
that  such,  acts  shall  not  work  a  corruption 
of  blood.  And  further,  that  the  legisla- 
ture of  this  state  shall,  at  no  time  hereafter, 
institute  any  new  court  or  courts,  but  such  as 
shall  proceed  according  to  the  course  of  the  com- 
mon law. 

XLII.  And  this  convention  doth  further,  in 
the  name  and  by  the  authority  of  the  good  peo- 
ple of  this  state,  ordain,  determine  and  de- 
clare, That  it  shall  be  in  the  discretion  of  the 
legislature  to  naturalize  all  such  persons,  and  in 
such  manner,  as  they  shall  think  proper  :  Pro- 
vided, all  such  of  the  persons  so  to  be  by  them 
naturalized,  as,  being  born  in  parts  beyond  sea, 
and  out  of  the  United  States  of  America,  shall 
come  to  settle  in,  and  become  subjects  of  this 
state,  shall  take  an  oath  of  allegiance  to  this 
state,  and  abjure  and  renounce  all  allegiance 
and  subjection  to  all  and  every  foreign  king, 
prince,  potentate,  and  state,  in  matters,  ecclesi- 
astical as  well  as  civil.    By  order  : 

LEONARD  GANSEVOORT,  Prcs.  pro  tern. 


APPENDIX. 


SPEECH  OF  MR.  O'CONOR,  on  the  Legislative  Department,  and  in  favor 
of  an  increase  of  the  Senate,  July  29. 


Mr.  O'CONOR  said  he  had  voted  to  postpone 
the  motion  to  reconsider,  not  in  the  hope  ol"  ob- 
tain ng  in  the  interim  any  additional  information, 
or  from  a  belief  that  he  should  be  able  a  lew 
days  hence  to  vote  more  understanding^,  or  to 
fortify  his  opinion  with  stronger  arguments  than 
now  presented  themselves  to  his  mind.  He  had 
so  voted  because  the  question,  as  it  now  stands 
temporarily  settled  by  the  vote  of  the  Conven- 
tion, was  so  settled  by  a  very  large,  an  J  it  might 
be  thought  a  decisive  majority,  anJ  because  he 
was  desirous  that  there  should  be  a  fuller  atten- 
dance of  members  when  that  vote  should  be 
taken,  which  was  finally  to  determine  it.  He 
desired,  also,  that  the  gentlemen  who  had  voted 
in  the  majority  might  have  time  and  a  full  op- 
portunity to  bestow  upon  the  question  the  calm 
and  deliberate  consideration  its  gravity  demanded 
The  constant  sittings  of  this  body  and  the  fatigue 
attendant  upon  its  protracted  discussions  in  mid- 
summer, left  but  little  interval  for  that  reflection 
in  the  solitude  of  our  chambers,  which  affords 
the  best  means  of  conducting  us  to  safe  results. 
For  these  reasons  he  would  have  been  rejoiced 
at  a  postponement,  but  it  had  been  decreed  other- 
wise. The  question  must  now  be  taken,  and 
because  he  deemed  the  point  directly  before  the 
Convention,  and  the  questions  immediately  con- 
nected with  and  dependent  upon  it  to  be  of  vital 
moment — deeply  affecting  the  future  welfare  of 
the  State — and  the  character  and  stability  of  its 
government,  he  would  go  into  the  subject  some- 
what  at  large.  He  would  present  some  conside- 
rations which  ought  not  to  be  lost  sight  of  in  ex- 
amining it,  but  which  had  not  yet  been  adverted 
to,  either  during  the  debate  in  the  committee  of 
the  whole  or  in  the  Convention.  The  general 
question  is,  shall  the  whole  State  be  divided  into 
single  Senate  and  Assembly  districts  ?  And  to 
this  question  is  appended  a  variety  of  minor  de- 
tails, all  settled  by  a  vote,  and  all  now  to  be 
brought  up  in  succession  for  nnal  review,  and 
that  settlement  reconsidered,  or  made  firm  and 
perpetual.  Shall  this  proposition  be  affirmed  in 
all  its  rigor — giving  it  a  literal  execution,  with- 
out regard  to  resulting  mischiefs  however  mani- 
fest, numerous  and  formidable  1  Looking  to 
these  results,  he  found  the  question  to  be  much 
more  grave  and  momentous  than  he  had  at  first 
supposed.  He  had  been  brought  so  fo  regard  it 
by  the  very  instructive  debates  of  this  body  to 
which  he  had  been  an  attentive  hearer,  and  by 
the  reflections  to  which  those  debates  had  given 
rise.  He  would  assure  the  Convention,  that 
although  the  plan  of  single  districts  subjected  the 
great  city  which  he  had  tfce  honor  in  part  to  re* 
present,  to  the  process  of  subdivision  in  a  much  \ 


greater  degree  than  any  of  the  counties,  that  cir- 
cumstance did  not  at  all  conduce  to  his  conclusion. 
Indeed  the  operation,  though  more  extensive, 
was  less  inconvenient  in  that  city  than  in  most 
other  parts  of  the  State.  He  took  no  interest  in 
this  question,  save  as  a  citizen  of  the  Stale  of 
New- York,  and  as  it  affected  the  general  interest 
of  the  whole  State.  Some  discussion  had  taken 
place  on  the  subject  of  pledge*  to  vote  for  single 
districts.  For  himself,  he  approached  this  ques- 
tion untrammelled  by  any  pledges.  He  hoped 
that  no  member  of  this  body  was  tied  down  to 
one  side  of  any  question  to  arise  here,  by  a  pre- 
vious pledge.  He  had  not  understood  any  gen- 
tleman to  admit  himself  to  be  in  such  a  predica- 
ment. He  was  sure  no  one  ought  to  have  eome 
here  so  fettered.  All  argument  must  be  vain  when 
addressed  to  a  pledge-bound  representative — 
in  whom  to  listen  is  a  trespass,  to  deliberate  a 
crime.  He  (Mr.  O'C.)  apprehended  that  many 
things  were  set  down  as  pledges  which  did  not 
deserve  that  appellation.  For  himself,  he  pro- 
tested against  the  doctrine  which  would  treat  as 
a  binding  pledge,  the  mere  expression  of  a  pre- 
sent opinion.  He  conceived  that  the  candidate 
for  nomination  as  a  representative,  should  fairly 
and  candidly  express  his  opinions,  and  should 
ever  stand  ready  with  equal  fairness  and  can- 
dour to  surrender  them,  if  subsequent  light 
should  convince  him  that  they  were  erroneous. 
Before  his  nomination  to  this  Convention,  he 
(Mr.  O'C.)  had  received  and  answered  the  same 
set  of  questions  alluded  to  bj  his  colleague,  the 
chairman  of  the  fifth  standing  committee,  (Mr. 
Morris.)  If,  as  has  been  insinuated,  there  was 
in  the  framing  of  those  questions,  some  artifice, 
designed  to  leave  to  the  respondent  an  undue 
liberty,  he  (Mr.  O'C.,)  had  not  perceived  it,  and 
claimed  no  benefit  from  it.  He  understood  the 
question  on  this  subject  precisely  as  his  col- 
league, (Mr.  Morris,)  had  understood  it,  and 
so  understanding  it,  he  had  answered  it  prompt- 
ly and  sincerely :  he  had  answered  that  he  was 
in  favor  of  single  Assembly  and  Senate  districts. 
Such  was  then  his  opinion — he  came  here  with 
that  opinion— and  in  its  true  spirit  and  intent 
that  was  still  his  opinion.  But  as  to  the  proprie- 
ty of  carrying  into  execution,  literally  and  fully, 
the  phrase  single  districts,  he  felt  constrained 
to  admit  a  change  of  opinion — wrought  in  his 
mind  by  the  investigations  had  here.  To  divide 
the  State  into  single  Senate  districts  is  impracti- 
cable, without  involving  us  in  one  or  the  other 
of  two  great  evils,  either  of  them  far  more  mis- 
chievous than  any  benefit  expected  from  the  di 
vision.  tJnder  these  circumstances,  he  felt  per 
fectly  fret  to  act  and  vote  in  a  manner  *om«. 
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what  variant  from  a  literal  conformity  to  the 
opinions  expressed  by  him  prior  to  election. 
He  would,  however,  conform   to   the  spirit  of 
those  opinions.     He  would  act  precisely  as  he 
believed  his  constituents  would  themselves  act, 
had   they   been  present  in   this  chamber,  heard 
our  arguments,  joined  in  our  deliberations  and 
thus  been  enabled  to  judge  of  the  question  with 
the  enlightenment  consequent  upon   the  enjoy- 
ment of  these  advantages.     He  conceived  that 
the  popular  demand  for  single  districts  might  be 
full}  satisfied  by  a  middle  course — that  we  could 
avoid  the  mischiefs  which  threaten  us  on  either 
side,  and  at  the  same  time  substantially  comply 
with  that  demand.     He  did  not  say  this  to  justify 
or  extenuate  a  departure  from  pledges.     He  had 
already  said  that  he  had  given  none.     But  as 
gentlemen  desired  to  adhere  10  the  principle  in- 
volved in  their  expressed  opinions,  he  proposed 
to  shew  that  they  might  do  so  without  going  to 
the  extent  of  making  single  districts.     Our  con- 
stituents have  felt   the  inconvenience  of  large 
districts,  by  which  large   minorities  residing  in 
some  parts  of  the  State  are  left  unrepresented  in 
the  Legislature ;  and,  with  one  voice  have  re- 
quired us  to  adopt  a  remedy.     When  our  nomi- 
nating committees   requested  us  to  provide  for 
single  districts,  they  aimed  at  the  eradicating  of 
the   inconvenience  ;  but  they  did   not  intend  to 
bind  us  by  a  word  or  a  phrase— to  tie  us  down 
to  any  particular  kind  of  remedy.    The  demand  | 
was  for  some  adequate  and  effectual  remedy, 
and  that  when  sitting  here  in  Legislative  Coun- 
cil we  should  coifsider  the  existing  grievance, 
deliberate  fully  upon  its  nature,  and  apply  the 
best  preventive  our  united  wisdom  could  devise. 
The   most  obvious  course  -  a  course  which  lay 
at  the  surface — struck   the  general  mind,  and 
furnished  the  readiest  expression  of  the  popular 
sentiment,  was  the  creation  of  single  districts. 
But  we  have  now  examined  the  subject  in  all  its 
varied  relations — in  reference  to  the  consequen- 
ces of  change.    We  have  found  that  the  single 
district  plan  involves  many  evils,  and  that  there 
is  an  appropriate  innocuous  method  of  effecting 
the  desired  end.    We  find  that  small  districts 
will  answer  the  same  purpose  as  single  districts. 
Are  we  not  at  liberty  to  adopt  that  remedy  ?  or 
should   we   embrace  many  evils  to  avoid  one? 
The  grievance  complained  of  was  very  great,  no 
one  was  more  ready  to  acknowledge  or  desirous 
to  remove  it  than  himself.     The  city  of  New- 
York  presents  an  apt  illustration  of  it.    That 
city  contains  a  very  large  body  of  persons  enter- 
taining   similar    political    opinions,    numerous 
enough  to  elect  several  representatives,  and  in 
particular  sections  of  the  city,  forming  a  majo- 
rity of  the  electors.    The  members  of  that  party 
however,   form   a  minority  of  the  whole  city ; 
and  they  are  consequently  without  a  representa- 
tion  in  the  Legislature,  or  at  least  without  that 
direct  repreientation  through   their  friends  and 
immediate  neighbors — the  sharers  of  their  opi- 
nions,  and  the  grateful  recipients  of  their  suffra- 
ges, to  which  a  republican  constituency  is  enti- 
tled.   It  is  undeniable  that  such  classes  ought 
to  be  represented.    One  political  party  ought 
not  to  be  permitted  perpetually  to  elect  all  the 
representatives  of  that  great  district.    This  po- 
sition no.  man  can  deny  without  asserting  a.  mon- 
strosity, at  variance  with  political  science  and 


every  sense  of  political  justice.    As  well  might 
it  be  allowed  that  all  the  members  of  the  Senate 
and   Assembly   should    be   elected    by   general 
ticket.    A  worse  government  could  scarcely  ex- 
ist than  we  should  be  cursed  with  under  such  a 
method   of    election.      In   this   all   will    agree. 
The  worst  system  of  election  that  could   be  Ue- 
vised  is  the  general  ticket — its  exireme  opposite, 
the  single  district  system   had,  from  contrast, 
caught  public  attention  and   won    public  favor. 
We  find   ourselves,  consequently,  employed   in 
responding  to  a  demand  for  single  districts.    He 
maintained  that  we  should  comply  with  that  de- 
mand, substantially,  and  according  to  its  true 
spirit,  if  we  furnished  a  remedy  to  the  evil  com- 
plained  of,    a  method  of  election  that  attained 
the  object  of  the  demar.d.    Single  districts  would 
indeed  attain   the  desired  end  ;  but  single  dis- 
tricts were  attended  with  manifest  and  striking 
inconvenience.     The  same  end  can  be  as  well 
attained  by  districts  of  moderate  size,  without 
any  inconvenience.     By  cheating  districts  of  mo- 
derate size  we  can    give  to  every  respectable 
portion  of  persons,  having  a  Ideal  majority,  a 
due  voice  in  the  government — through  their  cho- 
sen representatives.      He    (Mr.  O'C.)    was   in 
favor  of  this  latter  course.    It  was  a  safe  middle 
course — it  secured  all  the  benefits  of  the  single 
district  system — it   preserved    one  of  the   best 
features  in  our  present  legislative  organization. 
And  ne  trusted  that  no  member  of  the  Conven- 
tion would  be  restrained  irom  adopting  it,  mere- 
ly because  he  had  heretofore  expressed  an  opi- 
nion in  favor  of  single  districts.     If  we  kept  in 
view  all  the  benefits  of  that  system — bringing 
the  representative  near  to  his  constituents  and 
securing  a  just  representation  to  all  classes,  we 
shall  certainly  do  our  whole   duty.      His   plan 
was  to  increase  the  number  of  senators  and  re- 
duce the  senatorial  term  so  as  to  reduce  the  dis- 
tricts to  half  their  present  size.     He  would  fix 
the  number  at  forty-eight,  and  the  term  at  three 
years.     This  would  allow  of  treble  districts,  one 
senator  in  each  district  being  elected  every  year. 
If,  however,  treble  districts  should  not   be   ac- 
ceptable, double  districts  and  a  two  years  term 
might  be  adopted,  which  would  still  further  re- 
duce the  size  of  the  district.     The  former  course 
he  deemed  preferable  j  but  if  the  latter  was  pre- 
ferred by  others  he  was  prepared  to  yield.     As 
to   single   assembly  districts,   his  opinion    had 
been  originally  formed  with  reference  to  the  city 
of  New- York,  and  without  reflecting  upon  the 
influence  of  that  measure  elsewhere.     He  now 
saw  no  inconvenience  to   that  city  in   it,  and 
whenever  it  could  be  done  without  a  sacrifice 
of  the  public  interest,  or  great  oflen?e  to  tho;>e 
upon  whom  it  was  to  operate,  he  would  rigo- 
rously conform  to  the  demand  Jor  single  districts. 
He  cheerfully  surrendered  his  own   city  to  the 
dividing  knife — to  be  carved  into  os  many  pieces 
as  her  friends  or  her   foes,  in  good  or  ill  will, 
might  desire,  but  from  the  course  of  the  debate 
he  perceived  that  the  country  counties  winced 
under  the  operation — they  shrunk  from  it  as  a 
timid   patient  under   the  hand  of  the   surgeon. 
They  dreaded  the  disregard  of  county  lines — the 
severance  of  ancient  and  cherished  county  asso* 
ciations.    They  feared,  and  not  without  reason, 
that  the  State  was  to  be  unfairly  subdivided  by 
a  multitude  of  Boards  of  Supervisors,  elected 
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upon  the  rotten  borough  system— where  the 
representative  of  hundreds  had  no  more  weight 
than  the  representative  of  thousands — where, 
even  if  justice  was  done,  it  would  not  be  appre- 
ciated ;  but  be  deemed  iujustice  because  of  the 
unfair  constitution  of  the  tribunal.  They  saw 
no  escape  from  this  evil  by  a  resort  to  the  legis- 
lature ;  for  that  body  would  not  be  less  likely 
to  make  unfair  partition  from  design  ;  and  would 
be  more  likely  to  act  from  passion,  indifference, 
or  impatience.  In  contemplation  of  this  state  of 
the  matter,  a  well  founded  aversion  to  the 
contemplated  change  affected  the  minis  of 
many.  He  conceived  that  we  could  satisfy  this 
sentiment,  and  attain  all  the  objects  aimed  at  by 
our  constituents  by  an  apportionment  of  the 
assembly  upon  a  plan  somewhat  modified  from 
the  single  district  plan.  He  would  provide  that 
all  counties  entitled  to  more  than  four  assembly 
men  should  be  divided  into  districts,  entitled  to 
four  members,  and  that  whenever,  hereafter, 
any  county  should  become  entitled  to  an  enlarg- 
ed representation  beyond  four  members,  a  sepa- 
rate district  should  be  formed  therein,  so  that 
hereafter  not  more  than  four  assembly  men 
should  ever  be  elected  in  one  district.  This  rule 
would  divide  New- York  into  four  districts,  and 
no  other  county  would  now  require  to  be  divi- 
ded ;  nor  would  a  division  ever  take  place  hereaf- 
ter, except  at  the  same  time  that  the  county  to 
be  divided  was  to  receive  an  enlarged  represen- 
tation. If  it  should  even  then  be  thought  pain- 
ful  to  sever  the  county  into  parts — the  operation 
would  coincide  with  the  gain  of  a  member — the 
bitter  and  the  sweet  would  come  in  one  draught, 
and  the  public  mind  would  be  reconciled  to  the 
change.  The  division  of  New  York  city  into 
four  parts  ought  to  be  satisfactory.  Experience 
had  shewn  such  a  division  to  be  sufficiently  fa- 
vorable to  minorities.  That  city  had  been  re- 
cently divided  into  four  single  congressional 
districts.  Upon  that  division  its  clear  democra- 
tic majority  of  2000  fell  into  one  of  the  districts, 
and  the  city  is  now  represented  in  Congress  by 
three  native  Americans  and  one  democrat. 

[Mr.  WORDEN.  Much  the  same  thin?. 
Mr.  O'CONOR  not  noticing  the  interruption 
proceeded.  J 

There  seemed  to  be  a  repugnance  to  enlarg- 
ing the  number  of  senators.  He  thought  this 
repugnance,  arising  mainly  from  motives  of  eco- 
nomy, was  not  founded  on  just  views.  The 
Cpnititution  of  '77  provided  that  the  number  of 
senators  and  assemblymen  should  be  gradually 
increased  until  the  former  should  amount  to  100 
and  the  latter  to  300.  That  instrument  was 
drafted  by  one  of  the  most  learned  and  sagaci- 
ous politicians  our  country  had  produced,  (John 
Jay.)  He  might  be  styled  the  father  of  our 
State  ;  he  sustained  her  best  interests  in  the  pe- 
rilous days  of  our  revolution,  and  iaid  deeply 
and  surely  in  the  soundest  principles  of  policy, 
the  foundations  of  her  government*  Well  versed 
in  political  science.he  adopted  the  best  model 
extant— the  unwritten  code  of  England.  He  de- 
signed  that  our  senate  and  assembly  should  bear 
to  eac'i  the  proportion  of  one  to  three,  and  pro- 
vided that  the  former  should  be  increased  to  a 
just  and  reasonable  magnitude.  This  enlarge- 
ment of  the  senate  was  designed  with  a  wise 
regard  to  the  importance  of  its  duties  as  a  legis- 


■  lative  body  when  the  state  should  become  popu- 
lous, wealthy  and  powerful  \  and  he  (Mr.  O'C.) 
thought  we  had  now  attained  the  condition  thai 
rendered  such  an  enlargement  eminently  proper. 
It  was  impolitic,  and  anti-democratic  to  create 
or  retain  a  legislative  body  having  so  much 
power,  and  consisting  of  so  small  a  number.  It 
exercised  a  full  affirmative  authority  to  initiate 
measures  and  an  absolute  negative  on  all  legis- 
lation originating  in  the  more  numerous  body. 
Seventeen  members  formed  a  majority,  and  nine 
of  these  by  the  decision  of  a  party-caucus  might 
control  the  will  of  the  people  Nine  men — not 
responsible  to  the  whole  State  ;  but  only  to  their 
immediate  local  constituencies,  ought  not  to  be 
invested  with  such  high  authority  over  the  rights 
and  interests  of  millions  of  people.  Such  a  se- 
nate might  suffice  for  very  small  States  ;  but 
when  constructing  a  government  for  the  great 
state  of  New-YorK,  he  thought  it,  in  the  highest 
degree,  unwise  and  impolitic  thus  to  place  her 
vast  interests  within  the  control  of  a  small  fac- 
tion. It  might  be  asked,  why  was  the  number 
of  the  senate  fixed  so  low  as  32,  in  our  former 
constitutions?  He  would  answer  the  question. 
The  motive  was  easily  discoverable.  It  was  a 
sounl  one,  but  it  was  no  longer  applicable. 
The  constitution  of '77  provided  that  the  senate, 
like  the  British  House  of  Lords,  should  be  the 
court  of  appeals  in  the  last  resort.  The  framer 
of  that  instrument  either  omitted  to  weigh  that 
circumstance  fully  or  he  assumed  that  none  of 
our  senators,  except  those  learned  in  the  law, 
would  participate  in  the  judicial  functions  of  the 
court.  Such  had  long  been  the  practice  in  Eng- 
land, and  he  might  reasonably  have  expected  a 
like  practice  here.  If  this  expectation  was  en- 
tertained, it  was  disappointed.  The  senators 
generally  sat  in  the  court,  their  number  gradually 
increased  until  it  exceeded  forty.  Such  a  body 
was  too  large  for  a  court,  and  consequently  the 
Convention  of  1301,  and  also  that  held  in  I821r 
fixed  its  number  at  32.  This  was  not  only  pru- 
dent but  necessary  in  reference  to  its  judicial 
character.  Indeed  the  wisest  observers  upon 
even  that  constitution  of  the  senate,  had  always 
pronounced  it  too  large  for  a  court,  and  too 
small  for  a  legislative  assembly.  Still,  the  se- 
cond and  third  Conventions  acted  wisely  in  this 
respect — they  had  to  bear  in  mind  the  two  in- 
compatible capacities  of  the  senate,  to  reconcile 
opposing  considerations  and  adopt  the  best  me- 
dium in  their  power.  In  fixing  upon  32  he 
thought  they  had  acted  discreetly.  But,  (said 
Mr.  O'C.)  we  are  now  acting  upon  a  different 
state  of  things.  The  fiat  has  gone  forth,  and 
will  be  obeyed — the  senate  is  to  be  divested  of 
its  judicial  power-it  is  to  be  discharged  in a 
great  degree,  if  not  wholly,  from  its  duties  as  an 
executive  council  to  advise  upon  appointments 
to  office.  It  is  henceforth  to  be  confined  to  its 
legislative  functions.  When  so  confined,  an  in- 
crease of  its  members  is  a  measure  recommend, 
ed  by  the  soundest  considerations  of  policy.  By 
that  means  alone  can  we  make  it  a  safe  deposi- 
tory of  the  legislative  power.  It  will  be  seen 
by  the  references  made  to  our  constitutional 
history,  that  all  precedent  is  in  favor  of  an  in- 
crease of  the  senatorial  body.  A  reference  to 
the  practice  of  all  governments  having  two  legis- 
lative  chambers  will  show  that  the  common  opi 
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nion  of  mankind  is  favorable  to  such  a  change. 
Viewing  the  question  in  this  single  light  an  in- 
crease  is  desirable.  Under  present  circumstan- 
ces it  is  especially  desirable  ;  for  it  facilitates 
the  desired  reduction  in  the  size  Of  the  senate 
districts,  and  saves  us  from  resorting  for  that 
purpose  to  the  single  district  system,  with  all  its 
evil  concomitants.  This  single  district  system 
should  not  be  applied  to  the  senate,  if  it  be  pos- 
sible to  avoid  it.  It  places  us  in  a  most  unfor- 
tunate dilemma.  On  the  one  hand  we  must 
elect  all  our  senators  as  well  as  our  assembly 
men  and  governor,  at  one  election,  or  on  the 
other,  we  must  adopt  what  has  been  termed 
the  '•'  ride  and  tie  system"  ol  election.  The  first 
changes  the  whole  government  at  a  single  stroke 
— destroying  the  principle  of  continuity  in  the 
senate — the  best,  the  only  conservative  feature 
in  our  constitution,-  the  latger,  it  is  thought, 
would  let  in  intolerable  evils:  All  who  have 
spoken  upon  the  subject  maintain,  that  allowing 
elections  for  senators  in  the  respective  districts, 
in  alternate  years,  would  lead  to  the  grossest 
frauds.  If  so,  as  we  cannot  rightfully  adopt  a 
course  thus  tending  to  corruption  and  depravity. 
If  we  must  have  single  senate  districts,  we  must 
adopt  the  former  alternative.  Is  the  Convention 
prepared  to  risk  the  dangers  of  such  a  course? 
If  the  governor,  senators  and  assemblymen  are 
elected  at  once,  are  not  the  rights,  is  not  the  safety 
Of  the  minority  wholly  disregarded — placed  with- 
out fence  or  safeguard  of  any  kind,  completely 
at  the  mercy  of  the  temporary  majority.  He 
said  without  fence  or  safeguard ;  for  in  such  a 
case  the  veto  would  not  be  used  or  would  be  inef- 
fectual. What  governor  would  veto  the  acts  uf  his 
political  associates — those  who  rode  into  power 
along  with  him  and  by  the  force  of  the  same 
political  whirlwind  ?  We  might  be  told  that 
the  veto  power  could  be  made  a  probable  pro- 
tection against  unjust  or  improvident  legislation 
by  an  arrangement  that  the  governor  should  be 
elected  at  a  different  year  from  the  senators. 
He  could  not  rely  on  the  veto  power  in  such  a 
case  as  th^t  supposed  The  veto  power  is  of  a 
monarchical  character — it  is  greatly  obnoxious 
to  the  jeakmsy  of  the  people.  Its  continuance 
in  our  constitution,  and  its  present  popularity 
result  from  the  sparing  and  cautions  manner  in 
which  it  has  been  exercised.  It  has  never  been 
employed  to  defeat  the  popular  will — its  action 
has  almost  uniformly  coincided  with  the  pre- 
vailing public  sentiment  in  restraining  legislative 
misconduct,  in  maintaining  the  constitution 
against  encroachment — in  giving  effect  to  the 
will  of  the  people.  Let  it  become  necessary  to 
use  it  as  an  impediment  to  legislation,  demanded 
by  the  strong  voice  of  the  majority,  and  its  days 
would  soon  be  numbered.  The  more  inflamed 
that  majority  is,  the  more  recent  and  suddtn  its 
formation,  the  more  violent  its  tendency  to  tram- 
ple upon  right,  the  more  impatient  it  would  be 
of  any  interference  with  its  will.  The  indig- 
nant people,  if  often  thus  checked,  would  strike 
the  veto  from  their  constitution  as  an  odious 
relic  of  monarchical  power.  Neither  would 
he  be  willing  to  rely  in  great  emergencies 
lipon  the  integrity  and  fortitude  of  one  man. 
The  wise  and  virtuous  are  often  timid  ;  the 
bold  and  resolute  are  not  always  wise  or  good. 
He  would  not  trust  the  safety  oi  the  State  to  this 


single  plank— the  chance  that  one  man  would 
be  wise,  virtuous  and  firm  enough  to  encounter 
the  whole  legislative  department,  and  to  resist 
the  importunity  and  the  indignant  anger  of  a 
majority  ol  the  people.  Indeed,  the  whole  force 
of  the  veto  power  would  be  vain  in  times  of  high 
party  excitement — the  very  periods  of  danger  to 
the  public  interest — for  on  such  occasions  the 
majority  is  usually  very  great,  and  a  two- third 
vote  could  be  obtained  for  the  desired  measures. 
In  1838,  one  hundred  members  of  Assembly 
were  elected  by  the  same  political  party.  If  we 
had  had  a  Senate  like  that  now  proposed  to  be 
constituted,  a  like  majority  would  have  been 
elected  by  the  same  party  in,  that  body.  The 
veto  power  could  not  have  overcome  such  a  ma- 
jority, had  the  governor  been  inclined  to  exercise 
it ;  and  but  for  the  conservative  power  of  a  con- 
tinuing Senate,  what  on  that  occasion  would 
have  saved  the  State  from  unlimited  extrava- 
gance, ending  in  certain  bankruptcy  and  shame- 
ful repudiation  ?  Destroy  that  conservative  fea- 
ture in  your  Constitution,  and  such  a  political 
revolution  followed  by  such  consequences,  may 
be  apprehended  every  second  year.  Our  present 
Constitution  provides  that  any  of  the  judges  may 
be  removed  without  impeachment  by  two-thirds 
of  the  Assembly  and  a  majority  of  the  Senate. 
Such  a  provision  is  necessary,  and  it  is  presumed 
will  be  continued.  A  strong  majority  coming 
into  the  legislature  upon  one  of  the  political 
changes  so  common  in  our  country,  could,  under 
the  proposed  system,  remove  the  judges,  and 
thus  obtain  complete  control  over  the  law  mak- 
ing and  law  expounding  power.  Thus  by  the 
direct,  and  the  immediately  consequential  re- 
sults of  a  single  election,  the  whole  government, 
in  its  executive,  legislative  and  judicial  depart- 
ments, migiit  be  suddenly  put  into  the  hands  of 
men  unused  to  power  and  flushed  with  triumph. 
Ought  we  to  construct  our  government  so  as  to 
facilitate  such  revolutions  ?  The  political  guil- 
lotine once  used  in  the  manner  supposed,  its  ap- 
plication would  become  habitual— the  invariable 
concomitant  of  every  political  change.  The 
party  out  of  power,  ever  and  anon  becoming  the 
strongest  by  accessions  to  its  ranks  from  the  dis- 
appointed among  its  opponents,  the  victims  of 
to-day  would  become  the  victors  of  to-morrow. 
The  repetition  of  these  revolutions  and  counter- 
revolutions, would  be  apt  to  convert  our  State 
into  a  political  Belgium — a  battle  ground  over 
which  would  be  perpetually  advancing  in  tri- 
umph or  receding  in  defeat,  hordes  of  hungry 
office  seekers  and  their  more  hungry  partisans. 
A  perpetual  succession  of  wars  for  the  spoils  of 
political  victory,  is  the  natural  fruit  of  short 
terms  of  office,  and  the  removal  of  all  restraints 
upon  the  action  of  temporary  majorities.  He 
was  opposed  to  constructing  our  government  so 
that  all  its  departments  could  be  thus  changed  at 
a  single  stroke,  by  the  sudden  impulse  of  one 
popular  election.  By  so  doing  we  disregard  the 
theoretical  wisdom  of  sages,  and  the  instructive 
lessons  of  experience.  Between  such  a  repre- 
sentative democracy  and  a  pure  democracy  there 
was  no  appreciable  difference.  Where  the  will 
of  the  moment  is  the  paramount  law.  and  no 
checks  are  provided  to  delay  action  or  to  com- 
pel deliberation,  the  forms  of  a  representative 
body  are  mere  forms,  the  State  is  in  effect  a 
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simple  democracy.  A  riotous  mob  usually  se- 
lects leaders  an  J  executes  its  victims  with  some 
degree  uf  form,  by  an  executive  committee  ;  but 
this  is  nut  government.  He  had  heard  much  in 
this  Convention  of  the  necessity  of  interposing 
checks  upun  the  power  of  a  majority  lest  the 
rights  of  minorities  should  be  invade^.  He 
admired  the  doctrine  and  hoped  it  would  be 
acted  upon  in  this  instance.  Although  it  is  ne- 
cessary that  the  powers  of  legislation  should  be 
vested  in  the  majority,  still  it  was  unsafe  to  give 
to  the  temporary  majurity  an  absolute  and  un- 
controlled power.  The  government  could  not  be 
taken  from  the  majority,  but  its  power  could 
be  checked  by  constitutional  limitations,  its  ac- 
tion delayed  and  time  afforded  for  sober  recon- 
sideration. Such  had  hitherto  been  the  policy 
observed  in  framing  our  State  Constitutions. 
They  had  provided  for  us  a  representative  demo- 
cracy, with  checks  skilfully  adjusted  for  the  pro- 
tection of  the  minority,  among  which  the  most 
elficient  and  most  reliable  was  the  principle  ol 
continuity  in  the  Senate.  He  begged  the  Conven- 
tion to  adhere  to  this  policy  and  not  to  overturn 
our  representative  government,  and  construct  in 
its  place,  a  simple  democracy.  Such  a  govern- 
ment  he  regarded  as  the  most  odious,  and  most 
terrible  of  tyrannies — knowing  no  law  but  the 
caprice  of  the  many,  and  having  neither  respon- 
sibility, humanity  nor  conscience.  It  has  "but  to 
tire  of  hearing  Aristides  called  "  the  just,"  and 
his  banishment  or  his  death  is  at  once  deemed 
justifiable.  To  be  the  most  eminent  and  the 
most  virtuous  citizen  of  such  a  State,  is  to  stand 


in  the  greatest  danger.  He  hoped  that  the  Con- 
vention  would  not  falj  into,  nor  even  approach 
the  error  of  constructing  such  a  government ; 
•  hat  our  State  would  continue  to  be  a  represen- 
tative democracy  ;  that  the  rights  of  minorities 
would  still  be  protected  by  political  guaranties 
of  sufficient  force  to  stay  the  action  of  temporary 
majorities.  He  hoped  the  continuity  «  f  the  Se- 
nate would  be  preserved,  and  that  the  distinc- 
tion between  that  body  and  the  Assembly  would 
be  maintained.  It  was  idle  to  divide  a  legisla- 
ture into  two  chambers,  if  the  members  of  both 
were  to  be  elected  at  the  same  time  and  essen- 
tially by  the  same  electors.  In  this  view  of  the 
matter  he  would  concur  in  the  highest  increase 
of  the  Senate  that  had  been  named,  say  forty- 
eight.  He  approved  that  number.  He  would 
prefer  a  three  year's  term.  The  least  he  couli 
consent  to  was  a  two  year's  term,  with  double 
districts,  one-half  going  out  each  year.  This 
would  avoid  the  supposed  evils  of  alternate  elec- 
tions, by  allowing  all  the  electors  of  the  Slate  to 
vote  at  every  election,  would  admit  of  a  great 
reduction  in  the  size  of  the  districts,  would 
bring  the  Senator  sufficiently  near  to  his  con- 
stituents, and  would  avoid  the  dangers  incident 
to  a  choice  of  Governor,  Senate  and  Assembly, 
at  the  same  election.  Thus  we  should  still  have 
a  representative  democracy,  constructed  with 
substantially  the  same  time-honored  checks  and 
balances  which  wisdom  had  devised  and  prac- 
tice found  available,  to  preserve  the  rights  of 
minorities  and  to  give  stability  and  steadiness  to 
the  action  of  our  government. 


SPEECH  OF  GEN.  MARVIN,  on  the  Legislative  Department,  and  in  favor 
of  an  increase  of  the  Senate,  July  29. 


Mr.  MARVIN  said  he  was  always  reluctant 
to  trespass  on  the  time  of  the  Convention,  but 
he  came  herewith  the  impression  that  the  ques- 
tion of  fixing  popular  representation,  in  the  re- 
presentative body,  was  one  of  the  most  impor- 
tant questions  that  could  come  before  the  Con- 
vention  for  its  deliberate  consideration  ;  and 
although  it  was  said  that  they  had  spent  consi- 
derable time  on  this  report,  still  he  submitted 
that  there  had  been  but  little  lime  spent  on  the 
question  of  representation.  Why  had  they  come 
here  to  make  a  Constitution?  It  was  an  impor- 
tant part  of  their  duty  to  devise  a  system  of 
representation  for  the  people,  and  to  organize 
ttu  legislative  department  for  this  great  State. 
in  a  manner  wise,  safe  and  just,  to  all  parts  of 
it,-  and  was  it  to  be  said  that  after  they  had 
talked  about  the  matter  for  a  day  that  it  was 
idle  to  talk  further,  anl  that  there  must  be  no 
further  debate  upon  a  que?tion  of  so  vital  im- 
potance?  He  should  proceed  to  give,  not  his 
views  at  large,  but  a  sketch  oi  tne  substance  of 
them,  and  he  begged  to  call  the  attention  of  the 
Convention  to  some  questions  which  have  been 
but  little  discussed.  He  agreed  generally  with 
the  gentleman  from  New- York,  who  addressed 
the  Convention  this  mornine,  (Mr.  O'Conor.) 
in  relation  to  the  principles  of  representation  in 
.popular  governments.  But  he  would  say  at 
the  outset,  that  it  was  a  cardinal  point  with  him 


to  have  single  Senate  and  Assembly  Districts, 
and  he  would  not  consent  that  they  should  be 
double.  He  insisted  that  the  people  of  this 
State  should  have  the  right,  or  the  portion 
which  is  entitled  by  its  numbers,  to  choose  its 
Senatorial  representatives,  and  he  insisted  that 
every  part  and  portion  of  the  people  having  a 
sufficient  number  to  elect  a  member  of  Assem- 
bly, shall  have  the  right  to  choose  that  member. 
In  the  few  remarks  he  had  the  honor  of  submit- 
ting the  other  day,  he  endeavored  to  show  that 
it  was  important  that  the  Senate  should  be  in- 
creased in  numbers,  and  that  legislation  was  not 
safe  in  the  hahds  of  so  small  a  number  as  32. 
and  that  as  a  matter  of  fact,  with  such  a  number 
they  could  not  bring  the  representative  home  to 
the' people  so  that  they  should  know  his  qualifi. 
cations,  and  he  their  interests  and  opinions. 
There  were  other  considerations,  but  he  would 
simply  say  that  his  reading  had  taught  him  that 
liberty  was  safer  in  a  numerous  legislative  body 
than  in  a  small  one.  Oligarchies  have  never 
been  favorable  to  freedom  j  and  when  the  liberty 
of  a  great  State  has  been  placed  in  the  hands  ot 
a  few  as  representatives,  where  they  have  had 
the  whole  control  and  the  whole  power,  freedom 
and  liberty  have  been  overthrown.  Our  ances- 
tors understood  this  well,  and  it  was  a  leading 
object  with  them  to  have  a  full  and  fair  repre- 
sentation of  the  people — not  so  full  and  large  as 
55 
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to  make  the  body  inefficacious  ;  and  he  asked  if 
42  or  48  would  be  too  large  a  body  to  legislate 
for  the  State  of  New- York.  No  man  would  say 
it  was.  They  w  ere  not  only  to  look  to  popula- 
tion but  to  territory — to  the  extent  of  a  country 
over  which  a  government  was  to  extend,  in  or- 
der lo  form  a  proper  judgment  of  the  number  if 
representatives  wnicu  snould  be  chosen.  If  the 
territory  was  small,  if  lor  instance,  all  the  inha- 
bitants of  this  Mate  were  confined  to  the  limits 
of  the  little  State  of  Connecticut,  then  32  men 
could  represent  the  wants  and  wishes  of  the 
people.  But  here  we  have  a  large  territory,  and 
had  gentlemen  failed  to  observe  that  out  of  32 
Senators  five  may  be  placed  within  a  compass  or 
circuit  of  three  miles,  thus  leaving  only  27  to  be 
distributed  through  the  rest  of  the  State.  The 
Slate  of  New-  York  is  peculiarly  and  fortunately 
situated.  He  once  heard  it  icmarked  by  the 
present  executive,  that  the  State  of  New- York 
was  more  advantageously  situated  in  reference 
to  her  territory  and  boundary  than  any  territory 
of  her  size  in  the  United  States.  Deprive  her  of 
a  small  portion  of  her  territory  on  the  southeast 
and  thus  cut  her  off  from  the  Atlantic,  or  had 
her  western  boundary  been  established  at  any 
point  east  of  Lake  Erie,  thus  depriving  her  of  a 
communication  with  those  great  inland  seas,  she 
would  have  been  shorn  of  tier  fair  propoitions, 
and  prevented  from  occupying  the  high  position 
she  uovv  occupies,  and  is  ever  destined  to  occupy, 
as  the  most  important  commercial  and  agricul- 
tural State  in  the  Union.  Look  at  this  great 
State,  extending  from  the  Atlantic  to  the  lakes. 
On  the  east,  from  the  commercial  metropolis  of 
half  a  continent,  she  looks  out.  upon  the  Atlantic 
and  surveys  the  commerce  of  tiie  world,  while 
on  the  west,  from  another  city,  rapidly  rising  in 
commercial  importance,  she  looks  out  upon  a 
succession  of  inland  seas,  extending  into  the 
heart  of  the  continent,  and  whose  waves  wash 
more  than  two  thousand  miles  of  American 
shore.  Thus  eligibly  situated,  the  State  occu- 
pied a  position  commanding  the  most  important 
channels  of  commerce  between  the  Atlantic  and 
that  fertile  and  extensive  region  of  the  west, 
whose  commerce  centered  on  Lake  Erie.  What 
were  they  to  anticipate  for  a  State  thus  situated  ? 
What  but  that  the  great  commercial  cities  should 
increase  in  population,  wealth  and  power,  far 
more  rapidly  than  the  country,  the  agricultural 
portions  of  the  State,  and  in  time  perhaps  con- 
tain a  majority  of  the  whole  population  of  the 
State.  It  had  been  said  by  one  of  the  members 
of  the  committee,  but  the  fact  would  bear  re- 
peating, that  nearly  one-fourth  of  the  population 
of  the  State  of  New-York  was  within  their  char- 
tered cities.  The  city  of  New-York,  which  is 
the  pride  of  the  whole  country,  is  the  metropolis 
of  the  commerce  of  the  United  States.  It  was 
not  the  State  of  New- York  alone,  by  her  power, 
and  prosperity,  and  wealth,  that  had  built  up 
that  city,  but  it  was  the  wealth  and  commerce 
of  the  whole  of  the  United  Slates.  Then  there 
was  the  city  of  Buffalo.  Was  she  built  up  by 
the  wealth  and  inductions  of  the  State  of  New- 
York  ?  No  j  not  one- hundredth  part  was  deri- 
ved from  the  State  oll  New-York.  She  derives 
her  importance  from  the  great  country  west  of 
her,  keypad  the  boundaries  and  control  of  this 
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millions  of  people.  It  was  that  country  and  it« 
wealth  that  were  to  make  Buffalo  a  great  city. 
He  looked  upon  Buffalo  as  soon  to  be  the  second 
ciiy  of  the  State,  and  he  was  not  certain  but  she 
would  be  the  second  in  the  United  States.  And 
what  were  they  doing?  What  had  they  done  ? 
He  should  not  speak  unkindly,  but  it  was  well 
to  see  things  as  they  are.  Was  it  desirable 
then  that  the  representation  at  any  future  day, 
and  at  no  distant  period,  should  iall  into  the 
power  of  these  cities,  or  that  they  should  con- 
trol  the  legislation  of  the  State.  Was  it  safe 
for  the  country,  was  it  safe  lor  the  State,  «hat 
they  should  become  tributary  to  the  large  cities  ? 
.book  to  the  ancient  Republics,  where  the  power 
was  in  the  cities.  Look  to  Athens,  look  to 
Rome,  and  then  say  if  it  would  be  sale  to  give  the 
representation  to  the  cities.  He  would  not  say, 
with  Jefferson,  that  great  cities  were  great  sorts 
upon  the  body  politic  j  but  he  would  say  that 
liberty,  lhat  free  institutions,  were  safer  in  the 
custody  and  under  the  control  of  the  industrious, 
intelligent  and  reflecting  population  diffused 
through  the  country,  where  the  farmer  tilled 
his  own  acres,  and  where  the  mechanic  was  as 
free  in  his  thoughts,  words  and  deeds,  as  the  air 
he  breathed. 

But  how,  say  gentlemen,  do  you  remedy 
this  and  avoid  the  danger  ?  You  do  not  propose  lo 
create  any  difference  between  the  representation 
of  the  cities  and  the  country,  but  leave  it  to  the 
operation  of  the  same  representative  basis  ol 
population  in  each.  It  was  true,  no  one  at  this 
time  had  proposed  any  change  in  that  j  b'U  the 
lime  might  come — and  that  he  left  to  the  future 

f-when  it  might  be  necessary  to  look  after  this 
0reat  question.  He  proposed  at  this  time  to  in- 
crease the  number  of  Senators,  With  the  view 
of  obtaining  a  larger  and  more  perfect  represen- 
tation from  the  country  and  avoid  the  danger 
arising  from  a  too  small  body.  It  was  quite  too 
small  as  a  legislative  body  to  entrust  to  it  the 
vast  interests  of  the  State.  Small  bodies  could 
be  more  easily  corrupted  than  larger  ones.  It 
was  dangerous  to  attempt  the  corruption  of  num- 
bers. All  history  showed  that  the  liberties  of 
the  people  were  not  sale  when  the  power  of 
making  the  laws  was  entrusted  to  a  small  body. 
He  submitted  that  a  Senate  composed  of  only 
thirty-two,  of  whom  seventeen  were  a  quorum 
and  nine  a  majority  of  a  quorum,  was  too  Mnall 
a  body  to  represent  the  great  interests  and  terri- 
torial extent  of  the  State.  In  such  a  body  the 
power  and  influence  of  the  cities,  acting  from  a 
common  impulse,  their  representatives  united, 
will  enable  them  to  carry  almost  any  measure, 
as  the  representation  from  the  country  will  al- 
ways be  divided.  They  all  knew  the  accumu. 
lating  power  of  masses  confined  to  a  rfmall  ex- 
tent of  territory — a  great  city — and  where  vast 
wealth,  which  increased  power,  was  constantly 
centering.  Such  cities  always  had  had,  and  al- 
ways would  have  great  influence  over  the  coun- 
try whose  commercial  emporium  it  was.  But 
to  enlarge  the  representation,  increased  the  num- 
bers from  the  country  and  brought  the  represen- 
tative nearer  to  the  great  body  of  his  constitu- 
ents, and  widened  the  margin  between  the  city 
and  country  reiresentatitn.  And  although  the 
ratio  of  representation  would  not  be  changed, 
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mad  the  danger  Of  legislation  being  influenced ' 
improperly  by  the  commercial  and  popular  inte- 
rests of  the  large  cities  would  be  less.  He  re 
peated  that  the  population  of  the  incorporated 
cities  in  the  Slate  was  already  nearly  one-fourth 
of  the  whole  population,  anJ  the  cities  were  ra- 
pidly gaining  in  population  and  wealth  over  the 
country,  and  would,  from  the  causes  he  had  ad- 
\'erted  to,  continue  to  gain  rapidly  for  all  time 
to  come.  Already  the  cities  elected  or  controlled 
the  election  of  one-fourth  of  the  representatives. 
The  whole  population  of  the  State  in  1845,  was 
2,604,495.  The  city  of  New- York  contained  a 
population  of  371.223,  giving  to  that  city  alone 
four  Senators,  one-eighth  of  the  whole  number. 
Kings  county  contained  a  population  of  78,691, 
©I  which  the  city  of  Brooklyn — in  fact  a  portion 
of  the  city  of  New- York-— contained  59,539,  a 
large  majority  of  the  whole  county,  which  elect- 
ed another  Senator.  Thus  five  of  the  thirty-two 
Senators  might  be  located  within  a  circuit  of 
three  miles.  Albany  county  contained  a  popu- 
lation of  77,263,  of  which  the  city  of  Albany 
contained  41,139,  a  large  majority,  and  control- 
led the  election  of  a  Senator.  Erie  county  con- 
tained a  population  of  78,635,  of  which  the  city 
ol  Buffalo  contained  29,773,  not  at  that  time  a 
majority,  but  the  city  was  increasing  rapidly 
and  would  poon  hive  a  majority.  It  could  con- 
trol the  elections  now  and  thus  elect  another 
Senator.  Monroe  county  contained  a  large  and 
thriving  city  ol  25,265,  and  elected  a  Senator. 
Rensselaer  contained  the  enterprising  city  of 
Troy,  containing  21,709,  and  elected  a  Senator. 
The  whole  population  of  the  incorporated  cities 
in  1845  was  533,124.  He  repeated  that  these 
cities  were  to  increase  in  population  in  a  ratio 
greatly  exceeding  that  of  the  country,  particu- 
lariy  New- York,  Brooklyn  and  Buffalo,  which 
were  to  be  built  up  by  commerce  from  other 
States  ;  as  they  increase  in  population  they  take 
a  larger  portion  oi  the  representatives  and  with- 
draw them  from  the  country.  He  hoped  the 
day  would  never  come  when  the  political  power 
of  this  great  Sate  should  devolve  upon  the  ci- 
ties. 

In  other  ^tates  provisions  had  been  made  in 
their  Constitutions,  combining  the  principles  of 
population  and  extent  ol  territory,  and  thus 
avoiding  the  danger  of  undue  influence  on  the 
part  ol*  large  and  populous  cities.  He  found  by 
the  Constitution  of  Maine,  that  every  town  con- 
taining a  population  of  1,500  was  entitled  to  a 
representative,  and  a  town  containing  3  750  was 
entitled  to  two  members,  thus  enlarging  the  ba- 
sis ol  representation,  until  the  town  or  city  con- 
tained 26,250,  when  it  was  entitled  to  seven 
members,  and  it  was  then  declared  that  no  town 
should  ever  have  over  seven  members.  Thus 
the  city  of  Portland,  though  its  population  might 
reach  to  a  hundred  thousand,  could  never  have 
over  seven  members.  In  Massachusetts  similar 
principles  were  engrafted  in  their  Constitution 
It  was  provided  in  the  Constitution  of  Pennsyl- 
vania that  no  city  or  county  should  ever  elect 
more  than  four  Senators,  thus  forever  limiting 
the  representation  from  the  city  of  Philadelphia. 
In  Louisiana  the  Senate  districts  were  fixed  by 
the  Constitution.  There  were  fourteen  of  them, 
each  electing  a  Senator  for  four  years,  half  of 
the  districts  electing  every  two  years.    Most  of 


the  city'of  New  Orleans- composed  one  district 
and  elected  one  Senator.  A  portion  of  the  city 
was  united  with  the  country  in  forming  another 
district,  so  that  the  city  could  never  take  any  part 
in  the  election  of  more  than  two  Senators,  for  it  is 
declared  in  the  Constitution  that  the  districts 
therein  established  shall  remain  forever  unal- 
terable. 

He  had  complained  that  the  Senate  was  too 
small  a  body  for  legislation,  and  that  the  dis- 
tricts in  the  country  were  too  large  and  the  con- 
stituency too  numerous.  With  only  thirty-two 
Senators  the  ratio  of  representative  population 
after  abating  aliens,  paupers  and  persons  of  co- 
lor not  taxed,  was  74,985,  as  shown  m  the  com* 
mitee's  report,  but  the  entire  population  gave 
over  81,000  to  every  senator.  If  the  senate 
were  increased  to  forty-eight,  it  would  give  a 
senator  to  every  49,990  of  the  representative 
population.  If  it  were  increased  to  forty-two, 
it  would  give  a  senator  to  every  57,131  of  the 
representative  population.  He  submitted  that  a 
constituency  of  50,000  was  quite  numerous 
enough  for  any  representative,  especially  in  the 
country,  where  the  districts  must  necessarily  be 
large,  and  must,  from  the  operation  of  causes, 
to  which  he  had  already  adverted,  under  the  pres- 
ent arrangementjContinue  at  every  rearrangement 
of  the  districts  to  include  a  larger  extent  of  coun- 
try. Look  at  the  extent  of  the  single  district  in 
which  he  lived,  composed  of  Cattaraugus  and 
Chautauque  counties,  some  eighty  miles  in  ex- 
tent east  and  west,  and  some  forty  miles  the 
other  way,  to  be  represented  by  a  single  senator 
for  two  years.  He  was  not  satisfied  with  tae 
present  arrangement,  by  which  thirty-two  sena- 
tors were  to  be  elected  at  the  same  time  and 
continue  in  office  for  two  years,  and  then  all  go 
out  at  once.  It  was  a  wide  departure  from  all 
former  principles.  It  was  supposed  that  it  was 
important  that  the  senate,  t'oi  many  reasons, 
should  be  a  continuous  body,  and  that  the  term 
of  office  should  be  sufficiently  long  to  give  to  the 
body  that  experience  and  stability  which  are  as 
desirable  in  a  republic  as  in  any  government. 
But  those  principles  had  been  departed  from,  and 
they  had  also  abandoned  another  important  de- 
mocratic principle  :  they  had,  by  electing  ail  the 
senators  at  the  same  time,  and  for  the^period  of 
two  years,  placed  it  entirely  beyond  the  control 
or  influence  of  the  people  for  two  years.  This 
was  wrong.  While  it  vvas  desirable  to  construct 
the  senate  upon  the  principles  of  continuity  and 
stability,  it  should  be  so  constructed  as  to  feel 
in  a  certain  degree  every  year  the  popular  pulse. 
Not  that  it  should  be  overwhelmed  and  changed 
all  at  once  by  some  popular  excitement  which 
might  sweep  over  the  state.  By  electing  the 
senators  for  the  term  of  three  years — and  one- 
third  annually — the  senate  could  be  revolution- 
ized with  sufficient  facility,  and  the  people 
would  have  time  for  the  "  second  sober  thought." 
He  had  ever  maintained  that  the  entire  people 
of  this  country,  and  all  parties,  were  patriotic; 
but  all  were  liable  to  excitements.  They  were 
attributes  of  human  nature,  and  would  occur  in 
all  free  communities.  Again,  he  was  desirous 
of  enlarging  the  senate  that  the  country  districts  , 
might  be  smaller,  and  he  submitted  to  those  gen- 
tlemen who  desired  to  render  the  senate  more 
stable  and  less  changeable,  that  by  increasing 
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the  number  of  the  districts  in  the  country,  and 
making  them  smaller,  it  would  be  more  likely 
to  effect  an  object  which  many  desired — the  re- 
election to  the  senate  of  those  who  had  proved 
themselves  faithful  and  patriotic  representatives. 
To  illustrate  his  idea,  under  the  plan  adopted 
there  were  only  five  counties  out  of  New  York 
that  composed  single  districts  j  all  the  other  dis- 
tricts were  composed  of  two  or  more  counties — 
the  consequence  was  that  in  practice  a  senator 
would  rarely  be  re-elected  from  a  district  com- 
posed  of  two  or  more  counties,  though  he  might 
be  the  De  Witt  Clinton  or  Daniel  Webster  of  the 
state.  Some  other  county  in  the  district  would 
claim  that  it  was  entitled  to  have  the  senator. 
This  was  the  way  the  political  managers  and 
getters  up  of  conventions  managed  the  matter, 
and  the  great  mass  of  the  people  had  little  to  do 
with  it.  But  make  the  districts  smaller,  bring; 
the  representative  home  to  the  people,  so  that 
they  may  know  him  and  he  them,  and  if  he 
proved  himself  faithful  and  able,  the  people 
would  much  oftener  re-elect  him.  By  increas- 
ing the  senate  to  forty- two  there  would  be  some 
fifteen  or  sixteen  counties  that  would  constitute 
single  districts,  and  a  much  fairer  distribution 
could  be  made  in  this  way,  by  simply  dividing 
three  or  four  counties  which  would  have  too 
large  an  excess,  and  attaching  a  few  towns  to  an 
adjoining  county. 

It  had  been  conceded  in  the  debate,  that  no 
fair  system  of  representation  could  be  had  with- 
out disregarding  county  lines  j  and  this  was 
true.  He  was  in  favor  of  disregarding  them. 
He  had  offered  a  proposition  the  other  day  by 
way  of  compromise,  providing  that  the  state 
should  be  divided  by  wards  and  towns  into  126 
Assembly  districts,  3  of  which  districts  should 
constitute  a  senate  district,  and  thus  elect  42 
senators — one-third  to  be  annually  elected.  This, 
in  his  judgment,  would  effect  a  great  reform.  It 
was  admitted,  that  upon  this  plan,  the  repre- 


I  sentation  could  be  perfectly  equalized,  and  jus- 
'  tice  done  to  all  parts  of  the  state.  The  whole 
plan  was  simple,  and  no  more  expensive  than 
the  present  mode.  The  towns  were  a  most  per- 
iect  organization — a  body  politic — a  complete 
state  of  government  by  themselves — each  having 
its  officers — a  supervisor,  town  clerk,  assessors, 
collector,  &c.  Not  so  with  the  counties  ;  they 
were  organized  for  judicial  purposes.  There 
was  no  reason  why  they  should  be  confined  to 
county  lines  in  forming  the  representative  dis- 
tricts. Make  them  single  districts  from  towns, 
and  they  would  accomplish  another  desirable 
object :  they  would  break  up  Ihe  political  cliques 
and  centralized  power  at  the  county  towns, 
which  too  often  controlled  the  nominations,  and 
people  in  a  single  district  would  attend  to  the 
matter  themselves. 

An  attempt  had  been  made  to  render  the  sys- 
tem of  electing  senators  in  alternate  districts 
every  second  or  third  year  odious.  It  had  been 
called  the  kl  ride  and  tie  system."  There  was  no 
just  foundation  for  the  objection.  Each  senate 
district  would  be  constantly  represented,  and 
one-half  or  one- third  of  the  districts  would  be 
called  upon  each  year  to  elect  senators.  This 
was  the  system  of  Pennsylvania,  and  several 
other  states.  The  able  chairman  (Mr.  Taylor) 
had  shown  that  these  objections  were  unfounded. 

In  conclusion,  he  thought  there  was  a  great 
principle  involved  in  an  increase  of  the  senate. 
And  the  establishment  of  single  senate  and 
assembly  districts  was  an  important  reform- 
calculated  to  bring  representation  nearer  home 
to  the  people,  and  create  an  undivided  respon- 
sibility on  the  part  of  the  representative  to  his 
constituents,  and  to  purify  the  political  system 
of  popular  representation.  He  should  vote  for 
the  motion  to  reconsider  the  vote  fixing  the 
number  of  senators  at  32,  with  the  object  of  se- 
curing a  larger  number,  and  a  better  and  more 
perfect  system  of  representation. 


SPEECH  OF  MR.  SWACKHAMER,  on  the  Judiciary,  Jlugug  12. 


Mr.  SWACKHAMER  was  anxious  that  some 
member,  other  than  of  the  legal  profession, 
would  have  preceded  him  in  the  discussion  of 
the  momentous  question  under  consideration, 
but  as  this  was  the  fuurth  day  of  the  debate  and 
no  laymen,  as  they  were  termed  here,  had  ven- 
tured to  break  ground  on  this  mysterious  sub- 
ject, it  was  left  for  him,  without  the  aid  of  the 
ministers  or  high  priests  of  the  law,  to  look  be- 
yoni  the  reii  which  at  the  earliest  period  of  our 
history  &eeins  to  have  been  placed  between  the 
giieopte  and  Jthe  administration  of  their  laws.  It 
was  itrue  lhat  the  gentleman  from  Monroe  (Mr. 
Strong)  had  addressed  the  committee,  but  even 
be  was  a  quasi  lawyer.  He  was  aware  that  the 
feeble  attempt  h?e  was  about  making  to  investi- 
gate this  matter  would  be  criticised  by  the  legal 
profession,  and  every  word  that  lell  from  him 
Would  be  placed  in  >the  most  unfavorable  light 
by  the  advocates  of  the  old  decaying  judiciary 
system.  He  also  felt  his  inability  to  contend 
with  able  gentlemen,  educated  in  the  science  of 
the  law.    He  wished  it  distinctly  understood,  in 


advance,  that  whatever  allusion  he  might  make 
to  members  of  the  bar,  would  not  be  in  feelings 
of  unkindness  towards  any  gentleman,  or  with 
the  view  of  drawing  a  distinction  between  per- 
sons of  different  occupations  in  that  Convention. 
He  was  proud  to  admit  that  many  of  the  greatest 
statesmen  and  purest  patriots  of  the  past  and 
present  age  had  arisen  from  amongst  them.  Be- 
sides, it  was  but  fair  to  suppose  that  they  were 
actuated  by  the  highest  motives,  for  they,  in 
common  with  other  members  of  this  Conven- 
tion, would  henceforth  become  a  part  of  their 
country's  history.  That  every  act,  every  speech 
and  every  vole  given  here  would  receive  the  se- 
verest scrutiny,  not  only  of  the  present  but  of 
future  generations.  He  felt  thankful  to  the  ju- 
diciary "committee,  for  the  reports  they  had  laid 
before  the  Convention.  Much  had  been  said 
against  them,  yet  it  was  his  opinion  that  either 
of  them,  if  adopted,  would  prove  far  superior  to 
the  existing  system.  While  he  conceded  this, 
he  was  compelled  to  dissent  from  some  of  the 
conclusions  to  which  the  committee  had  arrived. 
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fie  regretted  this  the  more  from  the  fact  that  he  i 
considered  the  gentleman  who  presided  over  that 
(Mr.  Ruggles)  committee,  one  of  the  purest 
men  and  most  able  jurists  in  this  country — his 
associates  were  also  men  of  great  ability. 
It  was  under  such  feelings  that  he  was  half  in- 
clined to  doubt  the  correctness  of  his  own  views, 
and  yield  to  the  conclusions  of  those  of  im.re 
experience.  As  it  was  decided  that  the  merits 
of  the  whole  question  was  under  considera  ion, 
he  had  no  apology  for  not  confining  his  remarks 
entirely  to  his  amendment ;  nor  for  following 
other  gentlemen  in  the  path  they  had  marked 
out.  The  advocate  from  Ontario  (Mr.  Wor- 
den)  opened  the  discussion  in  favor  of  retaining 
something  in  the  new  Constitution  to  perpetuate 
the  memory  of  the  deceased  court  of  chancery, 
and  when  the  gentleman  from  Genesee  (Mr. 
Richmond)  merely  intimated  his  objection*,  on 
the  ground  he  (Mr.  S.)  presumed  that  its  cha- 
racter for  equity  did  not  stand  sufficiently  high, 
while  living,  to  entitle  it  to  so  favorable  remem- 
brance, now  that  it.  was  departing  this  life,  he 
was  sneeringly  asked  <{  what  could  he  know 
about  it  ?  he  had  never  studied  law."  Next  we 
find  the  able  advocate  on  the  same  side,  from 
Columbia  (Mr.  Jordan)  contending  for  at  least 
a  small  remnant  of  this  glorious  institution. — 
This  gentleman  alluded  to  some  remarks  sub- 
mitted by  him  (Mr.  S.)  the  other  day,  on  ano- 
ther part  of  tne  constitution,  when  he  (Mr.  S.) 
expressed  a  desire  to  see  it  made  as  concise  and 
intelligible  as  possible.  He  (Mr.  J.)  said  that 
he  (Mr.  S.)  presumed  to  think  that  our  laws 
could  be  contained  in  a  little  book  not  larger 
than  an  almanac.  "He  thinks  he  (Mr.  S.) 
could  not  have  considered  the  subject — it  must 
be  an  able  yankee  who  could  read  and  under- 
stanl  the  science  of  law  in  one  day.  He  further 
said  that  he  would  appoint  him  (Mr.  S.)  to  co- 
dify the  laws."  IJe  did  not  remember  making 
the  remark  attributed  to  him,  but  he  would  now 
say  that  he  knew  of  no  better  comparison  in  one 
respect,  for  he  would  feel  about  as  secure  in 
trusting  his  property  to  the  fulfilment  of  a  prog- 
nostication in  an  American  almanac,  as  he  would 
in  the  result  of  a  suit  in  the  court  of  chancery, 
no  matter  how  just  his  claim,  or  how  plain  his 
case.  There  would  be  this  advantage  in  the 
fiistgame  of  hazard,  you  would  be  certain  to 
know  the  result  within  a  year,  while  in  the 
other  case  it  would  be  necessary  to  have  your 
life  insured,  if  you  expected  to  live  long  enough 
to  get  a  decision,  l^ith  reference  to  his  "  nomi- 
nation  as  a  commissioner  to  codify  the  laws,"  he 
begged  to  decline  the  honor,  for  he  had  no  idea 
that  the  appointment  would  be  confirmed,  espe- 
cially if  it  had  to  be  acted  upon  by  the  legal 
profession,  for  it  was  evident  that  the  genileman 
was  of  the  opiniou  that  all  knowledge  and 
learninsr  was  confined  within  its  limits.  Then 
again,  it  was  questionable  whether  the  appoint- 
ment would  stand  law,  under  his  (Mr.  Jor- 
dan's) judiciary  system,  as  some  learned  lawyer 
might  raise  the  question,  whether  it  was  made 
under  the  rules  of  law  or  equity,  it  having  been 
repeatedly  admitted  here,  that  cases  have  been 
carried  up  through  four  or  five  courts,  at  an  ex- 
pense of  thousands  of  dollars,  in  order  that  the 
concentrated  wisdom  of  the  judicial  force  of  this 
State  might  determine  where   law  ends  and 


equity  begins.  He  found  another  able  advocate 
for  this  condemned  remnant  of  kingly  power  and 
of  the  civil  law,  in  the  gentleman  from  Allegany, 
(Mr.  Angel.)  He  admits  that  we  have  been 
u  progressing  in  judicial  darkness  ever  since  the 
adoption  of  the  present  Constitution;"  yet  he 
"sighs"  for  fear  this  preciou*  "institution" 
will  be  abolished,  and  is  "alarmed"  at  the 
thought  of  blending  both  systems  into  one  ;  and 
as  though  his  apprehensions  were  founded  in 
the  expectation  that  the  *' innovation"  would 
lead  to  barbarism,  he  informs  us  that  "  under 
the  civil  law  it  wras  once  the  practice  for  credi- 
tors to  dissect  up  debtors  and  distribute  their 
bones  amongst  them."  Seneca  tells  us  of  a 
powerful  prince,  who  lived  about  the  same  pe- 
riod of  the  world,  that  was  in  the  habit  of  order- 
ing his  most  prominent  subjects  to  place  their 
sons  in  such  an  attitude  as  that  their  hearts 
might  be  used  as  targets.  And  in  one  instance, 
while  the  boy  was  weltering  in  his  own  blood, 
he  required  his  father  to  cut  out  his  heart,  that 
he  might  see  how  near  he  had  hit  the  mark. 
The  same  prince  used  to  amuse  himself  by  in- 
viting his  neighbors  to  feasts,  at  which  he  would 
furnish  ihem  with  a  variety  of  dishes,  and  after 
they  had  eaten,  would  inform  them  that  they 
had  been  dining  on  their  own  children.  The 
same  monster  kept  a  large  number  of  fish  ponds, 
for  the  pleasure  of  feeding  them  with  live  sub- 
jects. Perhaps  the  gentleman  would  contend 
that  the  institution  of  a  code  here  would  bring 
about  similar  results.  It  would  be  about  as 
logical  a  mode  of  treating  the  subject  But  the 
analogy  was  not  fair,  nor  the  reasoning  just. 
He  also  thinks  the  non-imprisonment  law  and 
the  exemption  act  have  occasioned  litigation. 
Here  Mr.  S.  entirely  differed  with  his  iriend. 
That  humane  laws  iounded  on  just  principles 
could  increase  evils  existing  in  society,  could 
not  be  demonstrated  by  facts.  He  further  says 
he  can  propose  a  plan  for  legislation  by  which 
many  of  the  evils  of  our  judiciary  system  might 
be  remedied.  Procrastination  has  always  been 
the  enemy  of  reform,  and  this  was  the  way  its 
opponents  had  always  talked.  But  gentlemen 
might  as  *.vell  make  up  their  minds  to  meet  the 
question  now,  for  no  chance  would  be  left  by 
which  they  could  evade  it.  Next  in  order,  was 
the  gentlpman  from  Chautauque,  (Mr.  Mar- 
vin,) and  he  hoped  the  gentleman  was  in  his 
seat.  It  would  be  recollected  that  he  (Mr.  S.) 
made  some  remarks  in  answer  to  a  speech  of 
his,  on  a  former  occasion,  and  that  no  notice 
was  taken  of  them  by  him  (Mr.  M.)  until  seve- 
ral days  after,  and  that,  too.  during  his  (Mr.  S.) 
absence,  although  he  (Mr.  M.)  was  in  this  room 
at  the  time  they  were  made. 

Mr.  MARVIN  :  Does  the  gentleman  pretend 
to  say  that  I  heard  his  remarks,  as  published, 
on  the  occasion  alluded  to  ? 

Mr.  SWACKHAMER  :  I  do  say  the  gentle- 
man  admits  in  his  explanation  that  he  heard  a 
part  of  them,  and  if  he  did  not  hear  them  all,  it 
was  his  own  fault,  as  the  gentleman  was  in  the 
house  the  whole  time,  his  (Mr.  S.)  remarks  oc- 
cupying only  about  ten  minutes.  But  it  was  his 
wish  to  do  every  gentleman  justice,  and  if  he  had 
misconceived  the  gentleman,  he  was  glad  to  be 
corrected.  He  would,  however,  preferred  that 
it  should  have  been  done  while  he  was  present. 
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Th€  gentleman  thotight  that  some  plans  he  had 
seen  would  do  very  well  where  justice  was 
bought  and  sold.  Does  he  allude  to  the  amend- 
ment now  before  the  Convention  ? 

Mr.  MARVIN  *.  I  do  not  j  I  referred  to  plans 
I  have  seen  in  the  newspapers. 

Mr.  SWACKHAMER  apprehended  that  no 
such  system  could  obtain  here>,  and  for  that  rea- 
son he  could  not  see  the  force  or  application  of 
the  gentleman's  remarks  to  any  plan  submitted 
to  the  Convention.  He  (Mr.  M)  was  pleased 
with  the  remark  of  Mr.  Van  Buren,  who  said, 
while  a  member  of  the  Convention  of  1821,  that 
they  ought  not  to  destroy,  but  to  amend  and  im- 
prove. This  was  very  Well ;  but  with  the  high- 
est possible  respect  for  the  great  man  referred 
to,  and  his  patriotic  associates  in  that  venerated 
body,  he  must  be  permitted  to  say  that  our  ju- 
diciary system  had  been  amended,  or  rather 
mended,  in  the  manner  condemned  by  the  purest 
lawgiver  known  in  history:  which  was  that  u  no 
man  putteth  a  piece  of  new  cloth  into  an  old 
garment  j  for  that  which  is  put  in  to  fill  it  up, 
taketh  from  the  garment,  and  the  rent  is  made 
worse."  So  it  was  with  the  present  judiciary 
system,  it  was  "  patched"  by  that  Convention 
in  the  manner  mentioned,  and  the  truth  was, 
that  it  had  been  continually  growing  worse. 
The  same  gentleman  informs  us  "  that  in  coun- 
tries where  th«  civil  law  prevails  that  it  requires 
Several  years  to  get  a  decision."  Under  our  sys- 
tem it  takes  a  quarter  of  a  century,  and  requires 
the  expenditure  of  a  fortune,  to  arrive  at  a  re- 
Suit  in  our  courts  of  law  and  equity.  He  illus- 
trates his  opinion  that  our  laws  are  necessarily 
ambiguous  and  difficult  to  be  understood,  by  a 
conversation  which  he  had  had  with  a  Baptist 
friend,  on  the  great  variety  of  opinions  amongst 
the  various  religious  denominations.  He  did  not 
consider  the  illustration  a  very  fortunate  one, 
for  while  christians  dffered  in  regard  to  ques- 
tions of  minor  importance,  all  acknowledged  the 
moral  obligations  resting  upon  every  member  of 
society,  and  knew  that  any  violation  of  the  di- 
vine law  would  receive  merited  punishment, 
while  under  our  human  law  the  guilty  go  free, 
and  the  oppressed  seek  in  vain  for  that  redress 
whicn  well  organized  society  owes  to  its  most 
humble  members.  There  was  another  branch 
of  the  gentleman's  argument  that  he  would  no- 
tice previous  to  concluding  his  remarks.  Be- 
fore proceeding  to  pull  down,  to  use  the  ap- 
pellation now  applied  to  juJicial  reform,  he 
Would  say  that  he  entertained  as  high  respect 
and  as  much  veneration  for  time  honored  insti- 
tutions as  any  gentleman.  But  false  systems 
and  aristocratic  establishments  could  find  no  fa- 
vor with  him,  even  though  they  were  covered 
over  with  the  dust  of  antiquity,  and  were  co- 
eval with  the  history  of  man. 

He  considered  the  court  ol'  chancery  an  insti- 
tution of  this  character,  and  for  this  leason  it 
ought  to  be  abolished.  It  was  a  compoun  I  of 
aristocracy  and  despotism.  It  had  its  origin  from 
behind  the  throne  of  kings — it  had  been  insidu- 
QUsly  grasping  power  and  usurping  authority 
unknown  to  any  Other  legal  tribunal,  until  mil. 
lions  of  property  and  the  rights  and  happiness 
of  thousands  of  our  citizens  depended  on  the 
dicta  of  this  one  man  power.  It  had  been  his 
fortune  to  call  public  attention  to  this  dangerous, 


and  he  had  almost  said  lawless  institution,  year* 
ago.  But  then  it  was  in  the  height  of  its  power 
and  zenith  of  its  glory.  During  the  legislative 
session  of  1342.  lie  took  the  responsibility  of 
submitting  a  resolution  requesting  the  judiciary 
committee  to  inquire  into  the  expediency  of  so 
amending  the  constitution  as  to  dispense  with 
this  court.  But  his  proposition  was  rejected  by 
the  Assembly  without  ceremony, and  sneeringly 
hooted  out  of  the  house  by  members  of  the  legal 
profession.  There  was  an  appeal  taken— only 
one  appeal — and  that  was  from  the  legislature 
and  lawyers  to  the  people.  The  result  was 
known  to  every  member  of  this  state — the  peo- 
ple, in  his  judgment,  had  decided  against  that 
and  other  similar  abuses  j  and  in  conformity 
with  that  will,  Irom  which  there  was  no  appeal, 
he  found  the  majority  of  the  judiciary  committee 
reporting  in  favor  of  us  condemnation,  and  many 
of  the  most  able  members  ol  the  legal  profession 
sustaining  the  same  side  of  this  question.  He 
did  not  know  how  human  ingenuity  could  devise 
a  better  plan  to  defeat  justice  than  our  present 
judiciary  system.  It  was  generally  admitted 
that  if  you  get  a  suit  in  chancery  it  is  a  chance 
whether  it  will  ever  be  got  out.  There  were 
other  objections  to  this  court.  It  was  en- 
ormously expensive  —  the  expense  attending 
suits  in  chancery  weve  beyond  estimation.  H€ 
could  not  better  illustrate  the  expeusiveness  and 
delay  than  by  an  anecdote  of  a  friend,  told  to  him 
on  board  a  ierry  boat.  It  seems  that  a  certain 
able  lawyer  had  united  his  daughter  in  matri- 
mony to  a  young  gentleman  who  was  educated 
in  the  law,  and  qualified  for  his  profession,  ex- 
cept in  one  essential  point,  which  the  sequel 
woul »  show.  Having  completed  his  studies,  and 
entered  upon  the  dunes  of  a  husband,  he  asked 
his  father  for  a  job.  The  old  gentleman  gave 
him  a  cause  in  chancery.  This  simple-hearted 
young  man  went  honestly  to  work  and  settled 
tne  matter  in  a  few  weeks,  and  called  on  the  ex- 
perienced father  for  more  business.  4{  Father," 
said  he,  "  can  you  give  me  another  suit  to  try  ?" 
The  old  gentleman,  with  great  surprise,  answer- 
ed, "I  do  not  know,  my  son — what  have  you 
done  with  the  other  ?"  His  reply  was,  "  I  have 
settled  that  some  time  ago."  il  Oh,  my  son," 
said  the  astonished  lawyer,  "  my  grandfather 
made  a  fortune  out  of  that  cause, — my  father  in- 
creased it — 1  have  added  still  more  to  it,  and  I 
intended  to  leave  it  as  a  legacy  for  you.  You 
have  not  finished  your  legal  education,  you  are 
not  a  proficient  lawyer,  and  I  cannot  give  you 
any  more  chancery  business."  He  knew  that 
this  might  be  considered  by  some  a.s  extrava- 
gant, but  it  was  a  difficult  matter  to  give  an  ade- 
quate idea  of  the  Jolly  and  iniquity  of  this  sys- 
tem. Why,  it  was  but  yesterday  that  the  gen- 
tleman from  Oneida  (Mr.  Kirkland)  informed 
us  of  a  cause  of  which  he  had  charge  that  re- 
quired 7,000  folios  to  contain  the  evidence,  and 
the  charges  of  the  examination  amounted  to 
$3,000.  Three  thousand  dollars!  and  all  the 
poor  woman  finally  recovered  was  $1 ,000.  Other 
cases  without  number  could  be  cited,  but  it  was 
not  necessary.  He  had  listened  attentively  to 
the  speeches  of  the  frien  Is  and  opponents  of  this 
court,  and  he  had  not  heard  a  single  argument, 
or  even  sentiment,  to  recommend  it  to  hi*  favor. 
It  had  not  been  shown  that  it  possessed  one  re* 
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deeming  quality,  and  the  only  defence  now  left 
was  that  it  should   be  respected  for  its  age.     It 
was  scarcely  necessary   for   him   to  remind  the 
Convention  of  the  vast  amount  of  private  pro- 
perty or  money  now   under   the   control  of  the 
chancellor  and  his  subordinates.    Three  millions 
had  been  acknowledged   by  that  officer,  besides 
other  large  amounts   in   a    trust  company — for 
safe  keeping — not  directly  under   his  control.— 
One  of  the  friends  of  this  court  had  admitted  to 
him  that  he  had  no  doubt  but  that  there  was  at 
least  Jive  (5)  millions  of  property   distributed 
about  in   the  same  manner.     This  secret   fund 
had  become  so  abundant   that  a  larae  sum  was 
appropriated  to  embellish  the  chancellor's  libra- 
ry.    Several  efforts  had  been  made  by  the  legis- 
lature to  procure  light  on   this  unseen  part  of 
this  establishment,  but   they    were   always  de- 
feated   by    the   emissaries    of    this   dangerous  j 
court.     The  rattling  amongst  the  dry  bones  the 
other   day,  occasioned  by  offering  a  simple   re- 
solution of  inquiry  would   Ions   be  remembered 
by  those  then  present.     Why  so  much  effort   to 
keep  the  affairs  of  this  court  veiled  in  darkness, 
if  ai'l   was  right?     Why   fear   the   light  unless 
something  is  wrong?     The  people  had  become 
justly  alarmed,  and  nothing  shor   of  a  thorough 
exposition  of  all  its  transactions  would  satisfy 
public  expectation.    Much  had  been  said  against 
the  practicability  of  uniting  law  and  equity  ju- 
risdiction in  the  same  court.    The  utility  of  this 
plan  had    been  demonstrated   by  gentlemen  far 
more  capable  to  investigate   this  branch  of  th 
subject  than    he   could   claim   to  be.     No  good 
could  result  from  keeping  up  these  two  distinct 
forms  ;  on  the  contrary,  much  injury  and  incon- 
venience had    been  occasioned    by  this  practice. 
The  proposition  to  blend    the  two  systems   into 
one  was  not  an  untried  experiment.     He  knew 
of  no   civilized   country  where   these   separate 
forms  of  practice  prevailed,  except  in  Great  Bri- 
tain and  in  a  portion  of  our  American  States,  in 
which  it  had  been  transplanted  from  England. — 
And  it  would   seem  that   it   was   not   congenial 
either   to   our   climate  or  soil,  as  the  fruit  pro- 
duced  here  was  even   worse   than    that   which 
grew  there.    Besides,  liberty  and  despotism  nev- 
er could  flourish   together,  and    he  was  glad   to 
say  that  the   latter  was  yielding   to  the  genial 
rays  of  the  former.     He  could  not  refrain  in  this 
connection  to  redeem  his  promise   to   his  friend 
from  Chautauque,  (Mr.   Marvin,)    by  showing 
the  inconsistency  of  his  position.  He  had  proved 
himself  to   be  one  of  the  most  able  and  decided 
friends  of  the  distinct  organization  of  this  court 
and  of  separate  forms  of  proceeding  j   yet   the 
gentleman  was  compelled   to  make   admissions 
which  were  anything  but  favorable  to  this  side 
of  the  question.     He    (Mr.    M.)    had   admitted 
that  it  was  a  tedious  and  expensive  court,  and 
that  some  time  since  he  drew  up  a  form  which 
he  believed  to  be  correct — that  it  was  very  long, 
and  a  friend  of  his  not  having  any,  had  rode  20 
miles  to  procure  a  copy.    Finding  that  it  was  in- 
accurate, he  travelled  all  the  way  to  Albany  to 
obtain  a  new  printed  form — being  very  much 
frightened,  as  he  knew  the  consequence  of   his 
blunder.      He   proceeded   home   with   his   new 
printed  forms,  but  to  his  astonishment,  when  he 
was  about  to  commence  his   pleadings  before 
the  ir&jnj^uMe  J5taR«elterj.Jife^^ta^MP.W- 


ed  him  that  there  was  a  slight  mistake  in  hit 
form,  and  that  he  must  dismiss   his  caser  first 
taking  care  to  have  him  foot  up  a  heavy  bill  of 
cost.     He  (Mr.  S.)  had  no  comment  to  make  on 
the  gentleman's  singular  position,  except  to  in- 
quire whether  it  was  an)    wonder  that  he  was 
driven  to  the  alternative  of  calling  on  the  honor- 
ed name  of  Judge   Story  to  eulogize  an  institu- 
tion condemned   by   the  experience  of  every  in- 
habitant of  this  state.    There  was  another  point 
to  which  he  would  call  the  attention  of  the  com- 
mittee before  leaving  this  branch  of  the  subject, 
which  he  trusted  would  be  a  satisfactory  answer 
to  all  that  had  or  could   be  said  against   the  im- 
practicability of  blending   the   two  forms  and 
systems  into  one.     It  was  that  the  court  of  last 
resort  in   this  state,  although  not  the  most  con- 
veniently organized,  exercised  jurisdiction  both 
in  law  and  equity.     He  begged  not  to  be  under- 
stood as  casting  any  reflection  on  gentlemen  con- 
nected with  the  judiciary — it  was  a  false  system 
against  which    he  was  contending,  and  not  the 
men  who  administered  it.     He  would  also  abol- 
ish the  supreme  court  as  at  present  organized. 
He  would  not  enter  at  large  into  the  objections 
that  could   be  urged   against    it.     The  mode  of 
appointing  the  judges,  the  life  tenure,  or  virtu- 
ally so. — of  their  office,  and  the  delay  of  justice, 
were  sufficient  reasons  against   its  continuation. 
There  are  now  on  the  calendar  between  ten  an4 
fifteen  hundred  causes,  and  the  judge  bad  been 
heard  to  say  tha*  no  new  case  could*  be  reached 
in  less  than  ten  or  twelve  years,  so  it  is  evident 
that  this  court  loes  not  afford  such  facilities  for 
•e  attainment  of  justice  as  the  people  have  a 
right   to  demand.     The  court  for  the  correction 
of  errors,  too,  must  be  dispensed  with.     True, 
it  was  not  obnoxious  to  the  same  objections  as 
the  others,  but  it  was  too  large  and  unwieldy  for 
a  court  of  appeals,  and  it  was  too  expensive,  the 
average  costs  of  causes  being  overlive  hundred 
dollars.     Indeed  our  whole  system  of  jurispru- 
dence was  more  costly  than  that  of  Great   Bri- 
tain.   Another  reason  why  this  court  should  not 
be  continued,  was  that  it  exercised   two  of  the 
highest  prerogatives  known  in  civilized  govern- 
ment— that  of  making   and  administering   the 
laws.     These  functions  were  incompatible  with 
each  other,  and  too  important  in  themselves  to 
be  blended  together,  which  could  not  be  done  on 
any   sound   principles  of  government.    Having 
accomplished   this,  the  smaller  courts  would  go 
by  the  board  as  a  matter  of  course. 

Mr.  SHEPARD  :  "  The  gentleman  from  Kings 
has  shown  his  hand  at  pulling  down,  will  he 
be  good  enough  to  inform  us  how  he  would  build 
up  ?» 

Mr.  SW ACKHAMER  was  once  cross-examin- 
«d  by  a  lawyer,  but  he  could  not  extort  anything 
from  htm  but  the  truth.  He  would,  however 
excuse  the  gentleman  for  interrupting,  and  give 
him  his  plan  in  due  time.  But  to  proceed.  He 
would  complete  the  demolition  of  this  antiquated 
but  dilapidating  structure,  by  driving  out  the 
last  peg  that  held  it  together.  The  offices  of 
surrogate,  supreme  court  commissioner,  masters 
and  examiners  in  chancery,  should  be  known  no 
more  forever.  The  first  of  these  was  unneces- 
sary except  to  the  occupants,  whose  fees  amount- 
ed in  one  case  at  least,  during  the  last  year,  to 
between  3  jaoj  $$$p.    7M  worst  feature  # 
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which  was,  that  this  enormous  sum  was  princi- 
pally abstracted  from  the  remaining  support  of 
widows  and  orphans.     The  second  class  done 
very  well  for  taxing  lawyers  costs,  as  those  who 
taxed  the  highest  were  sure  of  getting  the  most 
business.    The  third  was  useless  although  it  was 
lucrative,  and  the  fourth  paid  well,  for  it  had 
been  pioven  that  in  a  single  case  the  examina- 
tion of  witnesses  cost  $3000,  the  expense  of  this 
part  of  the  work  being  two  thirds  more  than  the 
amount  finally  recovered,  which  was  only  $1000 
Indeed  all  these  officers  were  well  calculated  for 
the  promotion  of  political  objects,  and  afforded 
good  births  for  partizan  leaders.     If  the  courts 
and  officers  he  had  n*»med  be  abolished,  the  re- 
maining little  establishments  would  soon  give 
way  to  a  better  system,  especially   the  court  of 
common  pleas,  which  like  the  Dutchman's  horse, 
had  "  cost  more  than  it  come  to,"  as  far  as  we 
could  learn  from  the  returns  received.     Having 
finished   this    branch  of  the  subject — he  would 
proceed  to  answer  the  enquiry  of  the  gentleman 
from  New- York,   (M'\  Shepard.)     He   would 
premise   by  saying  that  it  was  asking  a  great 
deal  of  one  charged  with  being  ignorant  of  the 
principles  of  law?  as  he  was  not  familiarly  ac- 
quainted with  writings  of  Blackstone  and  other 
similar  authors,  to  lay  down  a  judicial  system 
which  had  baffled  the  efforts  of  the  learned  and 
experienced  judiciary  committee,  eleven  of  whom 
were  eminent  members  of  the  legal   profession. 
Inframing  a  judiciary  system,  he   would   not 
adopt  the  iron  code  of  Lycurgns,  nor  the  elastic 
system  of  common  law,  which  was  like  the  wind 
"  that  bloweth  where  it  listeth,  and  ye  hear  the 
sound   thereof,  but  know  not  trom  whence  it 
cometh  nor  whither  it  goeth^    It  was  the  un- 
written law,  consisting  principally  in  the  decisi- 
ons of  all  the  courts  that  have  gone  before  us, 
from  Alfred  down  to  the  present  time.     It  in  ef- 
fect assumes  for  judicial  tribunals  the  preroga- 
tive of  making,  administering  and  enforcing  lawj 
and  in  that  view  was  inconsistent  with  republi- 
can institutions,  which  were  or  ought  to  be  based 
on  written  constitutions.     The  civil  law  had  its 
origin  in  the  brightest  era  of  Roman  liberty, 
anterior  to  the  Theodosian  code  of  A.  D.  438,  or 
that  of  the  Eastern  Emperors,  as  compiled   by 
Trebonius. — But  they  were  now  about  making  a 
written  republican  constitution,  and  laws  would 
be   enacted   in  conformity   therewith.     It  was 
therefore  their  duty  to  reject  all  that  experience 
had  proven  to  be  injurious  to  society  and  wrong 
in  principle,  and  adopt  that  which  was  just  in 
principle  and  would  prove  conducive  to  the  best 
interests  of  the  human  family.     He  considered 
that  his  amendment  involved  the  first  great  prin- 
ciple of  a  correct  judiciary  system.    It  provides, 
1st.  "  that  the  judicial  power  of  the  state  shall 
be  vested  in  one  supreme  court  and  such  subor- 
dinate  courts  as  are  authorized  by  this  Consti- 
tution."   If  this  should  be  adopted,  or  the  3d 
section  of  the  report  of  the  judiciary  committee, 
proposed  to  be  stricken  out,  amended  so  as  to 
conform  to  it,  th,en  he  would  follow  it  up  with  an 
additional  section  which  would  accomplish  the 
object  he  had  in  view.    There  was  this  distinc- 
tive difference  between  his  section  and  that  of 
the  committee's.    They  leave  it  optional  with 
the  legislature  to  create  as  many  little  mush- 
room courts  as  it  may  deem  expedient,  with  a 


variety  of  names,  diversity  of  jurisdiction  and 
divers  forms  of  proceeding.  It  was  not  neces- 
sary for  him  to  point  out  the  evils  of  such  a  sys- 
tem,* its  baneful  influence  had  long  been  deplored 
throughout  the  state.  His  plan  provided  for  one 
harmonious  system,  known  by  the  same  name, 
with  one  plain,  intelligible  form  of  proceeding 
am  of  practice,  whose  jurisdiction  could  be  un- 
derstood <-y  all — it  was  emphatically  an  Amen- 
can  system. 

2d.  Substitute  salaries  in  lieu  of  f  ?es  for  judi- 
cial officers — if  ch^ges  or  fees  are  necessary, 
send  them  to  the  public  treasury,  and  appropri- 
ate them  toward  defraying  the  expenses  of  your 
judiciary.  Do  this  and  you  take  from  judicial 
officers  all  inducement  to  encourage  litigation  — 
The  fee  or  perquisite  system  was  demoralising 
and  corrupting  in  all  its  bearings — it  had  brought 
reproach  on  the  judiciary  and  dishonor  on  its 
officers.  Under  this  system  justice  might  be 
bought  and  sold.  Judges  are  but  men,  and  if  a 
lawful  fee  was  offered  to  allow  an  exception,  or 
order  an  appeal,  it  would  very  likely  be  receiv- 
ed.  The  ermine  should  be  untainted  by  any 
such  mean  or  grovelling  considerations;  its  func- 
tions  were  elevated  and  noble,  and  should  be 
kept  as  spotless  as  the  sun. 

3J.  Limit  the  time  within  which  decisions 
shall  be  had.  — Delay  was  one  of  the  most  cer- 
tain means  for  defeating  the  ends  of  justice.  It 
was  the  common  receptacle  of  the  poor  man's 
last  farthing,  who  was  compelled  to  resort  to 
the  law  for  the  purpose  of  establishing  his 
rights. 

Uh.  Restrict  suitors  to  one  appeal. — He  ap- 
prehended it  would  be  difficult  to  prove  how 
some  half  dozen  appeals  had  any  other  effect 
than  to  enrich  the  lawyers  and  impoverish  the 
litigants— -to  confuse,  embarrass,  and  finally  de- 
feat the  object  desirable  to  be  attained. 

5th.  Place  the  legal  profession  on  the  same 
platform  with  other  occupations.  Every  con- 
sideration of  equality  and  enlightened  govern- 
ment demanded  this  reform.  It  was  a  remnant 
of  the  protective  system  that  ought  to  find  no 
favor  here.  People  at  this  day  were  as  capable 
of  judging  of  the  qualifications  of  their  lawyers 
as  of  any  other  business  man.  The  committee, 
in  his  opinion,  had  made  a  great  mistake  in  sup 
posing  that  this  Convention  would  constitution 
ally  prohibit  men  from  presenting  their  own  case 
before  a  court  of  justice,  merely  for  the  purpose 
of  building  up  the  interest  of  lawyers.  The  men 
who  bore  the  parchment  were  not  always  the 
most  capable  to  present  the  plain  truth  to  an 
upright  court.  The  seventh  section  of  the  re- 
port of  the  judiciary  committee  must  be  stricken 
out. 

6th.  Reorganize  what  are  now  known  as  jus- 
tices' courts:  elevate  their  character:  extend 
their  jurisdiction,  and  construct  them  in  such  a 
manner  that  they  may  constitute  courts  of  con* 
ciliation. — He  would  engraft  on  the  organic  laws 
of  this  state,  the  principle  of  conciliation  and 
reconciliation.  He  was  not  tenacious  about 
whether  it  should  be  done  in  the  way  he  had 
suggested,  or  in  any  other  manner  that  should 
be  deemed  most  advisable.  It  might  not  be  out 
of  place  for  him  here  to  remark,  that  he  never 
had  a  law  suit.  He  had  once  a  misunderstand- 
ing about  a  business  matter,  and  it  was  mutually 
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referred  to  the  arbitration  of  two  gentlemen, 
who  satisfactorily  arranged  the  difficulty  with- 
out  the  aid  of  lawyers  or  the  law.  He  was 
aware  that  this  proposition  had  been  charade- 
rized  by  two  able  legal  gentlemen,  (Messrs  Jor 
dan  and  Brown,)  as  foolish  impracticable,  and 
out  of  the  question  ;  and  that  it  would  do  very 
well  in  ignorant  and  barbarous  nations,  but  it 
was  unfit  for  this  enlightened  community.  He 
could  not  answer  such  forcible  and  logical  argu- 
ments, but  he  had  always  thought  that  peace- 
making was  of  divine  origin,  and  was  an  evi- 
dence of  the  highest  state  of  civilization,  while 
mischief-making  was  peculiarly  characteristic 
of  the  profession  of  the  law.  As  this  proposi- 
tion had  originated  with  him,  he  would  attempt 
to  show  the  propriety  of  its  adoption.  And  he 
wished  to  thank  the  gentleman  from  Seneca  (Mr. 
Bascom,)  and  the  gentleman  from  New-York, 
(Mr.  Stephens,)  also  the  gentlemen  from  Onei- 
da and  Ontario  (Messrs.  Kirkland  and  Wor. 
jden.)  for  the  favorable  consideration  which  they 
had  given  it.  They  had  the  liberality  to  look 
beyond  their  profession  and  sustain  truth,  though 
it  originated  in  humble  obscurity.  It  appeared 
from  the  Edinburgh  Review  that  an  institution 
of  this  kind  was  established  in  Denmark — in  all 
other  respects  an  arbitrary  government — in  the 
year  1795.  There  was  an  effort  made  to  organ- 
ize a  similar  court  in  the  same  country  some 
forty  years  previous,  but  it  did  not  succeed  for 
reasons  not  now  necessary  to  mention.  Time 
would  not  now  permit  him  to  enter  into  a  detail- 
ed statement  of  the  organization  and  arrange- 
ment of  the  Conciliation  Court  of  1795,  he  would 
merely  give  the  results.  "  During  the  three 
years  preceding  this  institution  there  came  be- 
fore the  courts  of  law  25,521  causes  ;  and  for  the 
three  years  following  9,653,  making  the  aston- 
ishing difference  of  16,863  law  suits."  It  seems 
the  idea  ot  this  court  was  originally  taken  from 
the  Dutch,  among  whom  it  produced  the  most 
happy  effects.  It  also  existed  in  other  European 
countries,  where  it  worked  well.  He  begged  to 
call  the  attention  of  the  committee  to  the  testi- 
mony of  Mr.  Weed  of  the  Albany  Evening  Jour- 
nal,  respecting  this  admirable  institution.  He 
concludes  an  article  on  this  subject  in  the  follow- 
ing  beautiful  manner — *'  In  the  five  months  we 
passed  in  the  dominions  of  the  Kings  of  Denmark 
we  had  opportunities  of  observing  the  practical 
workings  of  "  Conciliation  Courts."  Influences 
more  benign  can  scarcely  be  imagined.  We 
have  felt,  ever  since  the  subject  of  Constitution- 
al Reform  was  broached,  a  strong  desire  to  urge 
the  consideration  of  Conciliation  Courts  upon 
the  Convention.  It  is  a  sublime  feature  in  hu- 
man Government.  It  divests  litigation  of  its 
worst  characteristics.  It  calms  and  tranquilizes 
the  passions  of  men.  It  prevents  most  of  the 
description  of  law  suits  in  which  neither  party  is 
benefitted. — And  it  arrests  controversies  which 
arise  out  of  misapprehensions.  Indeed  commu- 
nities protected  by  such  enlightened  Tribunals 
are  exempted  from  most  of  the  evib  of  excessive 
rapacious  and  destructive  litigation."  A  com- 
mittee in  the  Convention  of  New  Jersey  had 
made  a  report  in  language  equally  commenda- 
tory of  the  principle,  and  in  favor  of  engrafting 
it  in  the  constitution  oi  that  State.  He  had  heard 
it  said  that  parties  could  resort  to  arbitration 


without  this  constitutional  provision.  He  di4 
not  deny  this,  but  he  still  wished  the  principle 
recognized  in  the  constitution  of  this  State.  If 
was  desirable  that  an  institution  of  this  kind 
should  be  established,  and  its  doors  open  to  the 
whole  people — it  should  be  known  and  admired 
by  all.  It  was  not  cnly  the  duty  of  government 
to  interdict  and  punish  wrong,  but  to  encourage 
right.  The  supreme  law  gher  had  not  thought 
it  unworthy  his  high  office  to  hold  out  induce- 
ments to  invite  men  to  upright  and  neighborly 
conduct  towards  each  other.  The  highest  honor 
is  tendered  to  those  who  soothe  the  passions  of 
men, — '*  Blessed  are  the  peace-makers,  for  they 
shall  be  called  the  children  of  God." — The  prin- 
ciple was  founded  in  the  christian  spirit  of  kind- 
ness and  peace  Friendly  advice  and  kind  words 
would  very  often  accomplish  what  the  law  could 
not  obtain — it  would  not  only  secure  justice,  but 
calm  the  anger  of  man.  It  v\  as  like  the  morning 
dew,  the  summer  shower,  it  cooled  and  tranquil- 
ized  the  burning  passion,  leaving  freshness  and 
beauty  in  place  of  darkness  and  waste.  He  now 
came  to  the  seventh  and  last  proposition,  which 
was 

To  Elect  Judges  by  the  People  and  deprive 
them  of  patronage. — He  felt  that  it  was  due  to 
the  Convention,  the  people  and  to  himself,  to  say 
that  he  had  not  assumed  this  very  responsible 
position  without  much  reflection  and  calm  deli- 
beration. There  was  good  reason  for  a  differ- 
ence of  opinion  amongst  the  most  enlightened 
minds,  on  this  subject.  It  was  comparatively 
an  experiment.  Many  of  the  most  liberal  and 
able  statesmen  doubled  the  policy  of  the  change. 
It  was  his  duty,  in  view  of  these  considerations, 
to  place  the  question  on  high  ground.  He  pre- 
sumed the  assertion  that  the  governing  power 
resided  in  the  people  would  not  be  disputed  here. 
That  the  government  should  be  vested  in  three 
distinct  branches  was  also  generally  conceded. 
These  three  parts  Constituted  the  whole  govern 
menl,  and  could  with  much  propriety,  in  one 
point  of  view,  be  considered  three  in  one — they 
are  usually  termed,  Legislative,  Executive  anil 
Judicial.  The  Legislative  v*as  the  first  and 
highest  function  of  civilized  government.  The 
Executive  was  the  second,  and  the  Judicial  the 
third.  He  who  at  this  day  would  deny  the  right 
of  the  people  to  elect  the  two  first  I  ranches  of 
their  government  would  be  universally  denounc- 
ed as  an  enemy  to  the  Republic  and  to  free  in- 
stitutions ;  and  they  who  aVubt  their  capability 
to  elect  the  third  could  scarcely  be  considered  as 
the  friends  of  either.  He  had  been  told  that 
there  was  no  precedent  for  this  proposition,  and 
no  examples  in  favor  of  it.  If  there  was  none 
in  favor,  there  was  certainly  not  any  against. 
But  he  contended  that  the  precedent  was  estab- 
lished in  the  election  of  other  high  officers  of 
state,  and  in  the  election  of  the  members  of  the 
court  of  last  resort  j  and  that  the  adoption  of 
this  principle  in  the  remaining  department  of 
government  Would  complete  the  symetrical  and 
harmonious  system  to  which  he  had  first  allud- 
ed.— Indeed  the  proposition  involved  the  right  of 
self  government,  and  could  be  sustained  on  the 
highest  principles  of  popular  liberty.  To  ques- 
tion  its  justice  or  safety  was  to  doubt  the  capa- 
bility of  the  people  to  select,  directly,  their  own 
agents— it  was  an  insult  to  their  intelligence  and 
56 
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a  libel  on  republican  institutions.    When  it  was 
originally  proposed  to  elect  justices  of  the  peace 
many  men  of  expedience  looked  upon  it  wit»» 
alarm,  yet  no  mischief  had  resulted  from  it  to 
the   body  politic.     True  this  court  was   not  in 
every  respect  what  it  ought  to  be,  but  this  was 
owing  to  the  organization  and  the  fee  system, 
and  not  to  the  mode  of  selecting  the  justices. 
Whatever  may  be  the  opinion  of  gentlemen  res- 
pecting the  present  organization  of  taese  courts, 
he  apprehended  that  no  one  would  venture  to 
tike  the  privilege  of  the  election  of  justices  from 
the  people.     He  was  not  pledged  to  the  election 
of  judges,  but  he  believed  it  to  be  the  desire  of 
the  county  he  had  the  honor  in  part  to  represent 
And  here  he  must  be  permitted  to  say,  that  noth- 
ing but  a  high  consideration  of  duty  could  induce 
him  to  place  himself  in  an  antagonistic  position, 
to  his  distinguished  colleague  (Mr    Murphy,) 
for  he  regretted  to  say   that  his  friend  differed 
with  him  on  this  important  subject-     The  elec- 
tion of  judges   Dad  been   endorsed   at  an  early 
stage  of  the  discussion  for  a  State  Convention, 
by  the  people  of  his  adopted  village.     If  he  was 
not  mistaken  this  fundamental  principle  was  first 
publicly  proclaimed  there.     It  was  not  the  first 
time  that  the  fire  of  truth  had  been  enkindled  in 
an  obscure  quarter,  and  spread  until  its  purifying 
flames  had  consumed  error,  and  left   society  in 
the  full  possession  of  liberal   principles.     The 
county,  following  in  the  footsteps  of  Williams- 
btirgu.  did,  through  the  nominating;  convention, 
pass  the  following  among  other  resolutions  : — 
t%  Kesolyed,  That  we  aie  in  favor  of  electing  all 
judicial  and  executive  officers  by  the  people  ;  be- 
lieving  that  if  we  can  be  trusted  to  elect   our 
President,  no  good  reason  can  exist  for  restrain- 
ing us  from  electing  all  inferior  officers."     The 
resolutions  adopted  by  the  convention  were  di- 
recteJ  to  be  communicated  to  the  nominees  by 
the   Secretaries,  and   an  answer  required.    In 
his  reply,   he  did   not  accept  the   nomination, 
nor  did  he  decline  it,  fur  his  purpose  was  not  to 
be   a  candidate  unless   his   nomination  should 
be  unanimously  confirm  el  by  the  county  meet- 
ing, called  to  consider  the  report  of  the  nomina- 
ting convention.     Neither  did  he  pledge  himself 
to  any  other  course  than  such  as  should  be  dic- 
tated by  an  enlightened  view  and  public  policy. 
The  tenor  of  hi*  reply  was,  however,  in  confor- 
mity with  the  sentiments  sustained  by  the  con- 
vention as  they  met  his  unqualified  approbation. 
But  it  would  be  said  that  the  convention  might 
have  been  *'  packed,"  and  that  its  conclusions 
were  not  the  views  of  the  county.    His  answer 
to  this  objection  was,  that  at  the  county  meeting 
referred  to,  the  people  assembled  to  the  number 
of  several  thousanJs,  and  unanimously  confirm- 
cJ  the  nomination  of  the  convention  and  ratified 
all  their  resolutions.     The  next  ordeal  through 
which  they  passed  was  the  election,  when  the 
whole  people  ha  I  an  opportunity  of  freely  ex- 
pressing their  unbiassed  will.     Then  again  the 
nomination  of  his  associates  and  himself  was  con- 
firmed by  an  aggregate  majority  of  about  eight 
hundred,  that  too  when  Brooklyn  alone  had  given 
nearly  1200  majority  on  the  other  si  le  but  a  week 
previous.     He  believed  that  the  judgment  of  his 
village  and  county  was  in  conformity  with  that 
of  the  State.    He  submitted  whether,  after  ha  v. 
jng  been  elected  under  such  circumstances,  he 


was  not  in  honor  bound  to  sustain  the  view  he 
did  or  else  resign.  But  he  felt  no  embarrassment 
in  his  position  ;  it  was  as  clear  as  the  light  of 
truih.  It  had  been  objected  that  the  election  of 
judicial  officers  would  be  the  means  of  selecting 
political  judges.  He  had  no  such  fears,  fur  he 
had  but  little  doubt  that  if  they  were  left  without 
patronage,  they  would  be  elected  for  their  capabi- 
lity and  honesty  and  not  for  their  political  notions* 
Trie  people  were  not  in  the  habit  of  trifling 
with  their  best  interests.  But  admitting,  for 
the  purposes  of  argument,  that  this  would  piove 
true,  are  jou  any  belter  off  with  the  central  np. 
pointing  power?  Were  not  the  governor  and 
senators  partizans  ?  And  have  you  had  any 
other  than  political  appointments  to  judicial  of- 
fice  during  the  last  twenty-five  years.  The  er- 
mine had  been  tarnished,  and  our  judiciary  sys- 
tem brought  in  reproach  within  eight  or  ten 
years  past,  by  the  appUntment  of  a  number  of 
stupid  and  incapable  men  as  ju  Iges.  who  were 
common  political  brawlers.  Indeed,  a  rejection 
by  the  popular  will,  of  failing  poii  icians,  had 
almost  become  a  passport  to  the  appointment  to 
office  by  the  central  power.  He  was  proud  to 
know  that  they  had  as  able  judges  in  this  State 
as  there  was  in  the  United  States.  But  no  one 
could  deny  that  a  large  number  were  unworthy 
the  dignified  post  they  occupied,  and  could  ne- 
ver have  reached  it  through  the  people.  He 
supposed  it  was  generally  known  how  appoint- 
meuts  were  made  now  a-days  j  if  not,  he  would 
give  an  example  or  two.  It  was  customary  for 
a  political  committee  to  meet  together  in  some 
secluded  place,  where  there  was  an  appointment 

to  be  made,  and  quietly  resolve  that  Mr.  S » 

was  just  the  man  for  the  office.  The  matter 
was  perfectly  understood  by  the  '*  knowing  few." 
If  a  "  green  'un"  of  the  committee  happens  to 

make  an    inquiry   respecting  Mr    S ,   Mr. 

S at  once  becomes  *'  a  most  excellent  man 

— first  rate — just  the  man  for  the  place,*'  but 
then  it  is  doubtful  whether  he  will  serve.  The 
next  step  was  to  appoint  a  committee  to  wait 
on  him  and  insist  on  his  acceptance  of  the  office. 
He  finally  yields  to  the  solicitations  of  his  fel- 
low citizens  at  a  heavy  personal  sacrifice.  The 
resolution  is  signed  by  the  officers  of  the  com- 
mittee, transmitted  to  Albany,  and  as  it  is 
against  the  rule  for  the  Governor  to  look  be- 
yond the  official  proceedings  of  the  committee, 
the  appointment  is  made ;   and  the  plain   Mr. 

S ,  who  no  one  knew,  or  if  known,  it  was 

only  as  a  small  politician,  at  once  becomes  the 
learned  Judge  Squash.  You  may  subsequently 
hear  of  the  judge  in  this  way.  "  The  cause  of 
Ignorance  vs.  Knowledge  came  up  for  a  hearing 
to-day,  in  the  court  of  Wisdom.  The  learned 
Judge  Squash  delivered  an  able  opinion.  Ver- 
dict for  the  plaintiff."  Perhaps  the  decision  was 
in  violation  of  both  the  constitution  and  laws, 
but  no  matter,  it  becomes  a  precedent,  and  was 
legally  reported — it  now  becomes  a  p*rt  of  the 
common  law.  There  were  other  modes  of  pro- 
curing appointments,  one.of  which  was  to  se- 
cure the  nomination  of  senators  and  assembly- 
men, who  would  "do  the  right  thing"  when 
they  got  to  Albany.  It  was  sometimes  conve- 
nient to  go  to  State  Conventions  to  nominate  a 
Governor,  provided  an  appointment  was  desira- 
ble.   He  knew  an  instance  where  a  person  sue 
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cecded  in  procuring  an  office  worth  nearly  $9000 
per  year,  by  getting  on  a  nominating  committee 
but  once.  Abolish  the  appointing  power,  and 
you  will  lave  no  mote  scrambling  to  get  on  no- 
minating committees.  Yi  u  will  elect  good  men 
to  office,  and  politicians  by  trade  will  not  ex- 
haust their  patriotism  in  serving  on  committees 
without  pay.  There  were  other  objections  to 
the  present  mode  of  appointment  to  which  it 
was  painful  to  allude.  He  would  not  now  ask 
why  the  council  of  appointment  was  abolished 
in  sobmn  silence.  Neither  was  it  necessary  to 
inform  the  committee  that  men  had  been  ap- 
pointed to  hish  judicial  offices  while  they  were 
responsible  on  the  paper  of  the  appointing 
power  to  the  amount  of  thousands  of  dollars, 
an!  which  the  endorser  had  finally  to  pay.  He 
would  not  show  how  easy  it  was  for  an  ambi- 
tious executive  to  perpetuate  his  power  and  pro- 
mote his  designs  through  his  thousand  offices, 
scattered  throughout  the  8talet  JuJges  were 
not  only  appointed  on  party  grounds,  but  they 
were  also  removed  to  subserve  party  purposes. 
Able  an  I  pure  judicial  officers  had  been  removed 
by  an  ambitious  executive  to  promote  unprinci 
pled  political  designs.  This  system  of  appoint- 
ment was  impolitic  and  dangerous.  It  was  a 
canker-worm,  eating  out  the  vitals  of  our  insti- 
tutions It  must  be  abolished.  He  was  sensi- 
ble that  what  he  had  said  would  displease  some, 
and  could  not  find  a  response  from  all.  He  had 
spoken  frankly  his  own  opinion  of  what  he  be- 
LeveJ  to  be  the  defects  in  our  present  system  of 
jurisprudence,  and  had  fearlessly  proposed  reme- 


dies which  he  sincerely  hoped  would  prove  ef- 
fectual. He  was  glad  to  see  that  the  very  able 
committee  on  the  judiciary  had  submitted  the 
most  important  part  of  the  plan  he  had  suggested 
by  resolution,  short'y  after  their  organization, 
and  he  was  happy  in  believing  that  the  Conven- 
tion would  go  still  farther  than  the  committee, 
and  engraft  on  their  Constitution  oiher  proposi- 
tions which  he  had  submitted  He  considered 
the  question  then  under  discussion  one  of.  the 
mofrt  momentous  that  would  come  before  the 
Convention.  He  had  not  rushed  into  it  from 
the  impulse  of  passion.  What  he  had  said  was 
based  on  calm  reflection,  and  though  imperfect, 
was  the  result  of  careful  investigation,  and, he 
sincerely  hoped  would  conduce  to  the  establish- 
ment of  correct  principles.  What  was  done  of 
good  or  of  evil  would  not  be  then  confined  with- 
in the  borders  of  this  State.  The  happiness  of 
unborn  millions  might,  and  perhaps  did  depend 
upon  the  result  of  their  deliberations.  Great 
was  the  responsibility  to  all,  and  fearful  the  fu- 
ture to  them,  if  any,  who  failed  to  discharge 
their  whole  duty  at  the  present  golden  moment. 
It  was  in  view  of  these  solemn  considerations 
that  he  had  taken  the  position  he  now  occupied 
— if  he  was  sustained  by  the  enlightened  opinion 
of  a  free  people  he  would  feel  grateful,  if  other- 
wbe,  he  should  not  complain,  leaving  as  he 
would,  this  capitol,  conscious  of  having  acted 
according  to  the  dictates  of  his  best  judgment, 
and  with  the  single  purpose  of  humbly  contri* 
buling  to  the  prosperity  of  all. 


SPEECH  OF  GEN.  TALLMADGE  on  Finances,  Sept.  10. 


Mr.  TALLMADGE  said  the  report  of  the 
committee,  now  under  consideration,  and  the 
course  of  this  debate,  had  been  exceedingly  in- 
teresting to  him,  and  it  was  calculated  to  be 
very  profitable  in  many  points  of  view.  It 
awakens  recollections,  from  the  beginning  of  the 
measures  and  the  establishment  of  the  system 
of  the  canal  policy,  to  the  present  hour.  It  was 
his  fortune  to  have  been  one  of  its  early  friends. 
He  bore  a  part  in  its  early  consultations.  As 
it?  known  friend,  he  endured,  in  1818  and  1819, 
the  gibes  and  jeers,  on  the  floor  of  Congress,  of 
open  opponents, — the  sarcasm  of  the  appellation 
of  the  "  Big  Ditch" — and  listened  to  prognosti- 
cations, echoed  forth  by  willing  instruments,  of 
the  hopeless  bankruptcy  and  total  ruin  of  the 
state  of  New  York,  from  her  undertaking  a 
scheme  so  wild,  so  mad,  so  desperate,  as  the 
Erie  canal.  The  end  is  before  us.  The  world 
bears  testimony  to  the  grandeur  of  tlje  under- 
taking and  the  greatness  of  the  exploit.  Nulli- 
fication has  had  its  day  —  a  monument  was 
erected  to  its  last  remains  by  the  late  conven- 
tion at  Memphis!  Internal  improvements  in 
New  York  have  set  the  example,  and  with  the 
encouragement  of  domestic  industry  and  labor- 
savin?  machinery,  are  now  working  a  revolu- 
tion in  the  civilized  world.  Niagara,  in  its  deep 
tones,  murmurs  its  applause.  The  inventive  ge- 
nius of  America  has  employed  the  lightning  of 
the  skies  to  herald  the  triumph  of  art,  and  out- 


stripping the  morn,  to  blazon  forth  and  tell  to 
the  uttermost  parts  of  the  earth  the  deeds  of  the 
passing  day. 

This  debate  has  been  marked  by  great  talent 
and  intelligence.  The  past  is  past.  It  is  unne- 
cessary to  draw  upon  by-gone  days  for  purposes 
of  lecrimination.  In  this  respect  I  disclaim  all 
participation  in  the  discussion.  This  debate 
has,  however,  afforded  lessons  of  wisdom.  It 
has  established  and  settled  that — 
The  sanal  de  t  on  1st  July,  1846  was. 
The  general  fund  debt  of  the  state 


Total  debt-- 


.•  $16,944  81 » 

■••        6,886,649 


Deducting  the  funds  on  hand,  will  leave  this 
debt  about  $22,000,000.  It  is  not  here  to  be 
discussed  who  incurred  the  debt,  or  by  whose 
errors,  or  wasteful  extravagance  the  necessary 
amount  was  so  greatly  augmented.  The  only 
question  now  is,  how  and  when  the  debt  can  be 
paid  ?  The  debt  is  created,  it  must  be  met  and 
paid. 

The  report  (Mr.  Hoffman's)  states  a  plan 
to  pay  it  off  in  18£  years.  This  plan  is  without 
the  enlargement  of  the  Erie  canal. 

Mr.  Ayrault's  plan  is,  by  extended  time  to 
enlarge  the  canal,  and  thus  to  pay  all  the  debt 
off  in  23  years. 

Mr.  Bouck's  plan  is  also  to  enlarge  and  pay 
off  in  25  years. 

These  plans  are  able  and  discreet,  and  either 
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will  certainly  accomplish  th*  payment  of  the 
debt  as  proposed.  The  question  is,  which  of 
the  plans  as  proposed  shall  be  taken?  Such  is 
the  high  character  of  the  state  for  its  responsi- 
bility and  credit,  that  I  think  it  is  a  mere  ques- 
tion of  time.  Such  plan  ought  to  be  adopted 
and  made  a  fixture  in  the  constitution,  as  will 
best  accord  with  the  concerns  and  general  inter. 
e*t  of  the  state.  The  plan  of  the  report  of  the 
committee,  which  proposes  to  pay  off  the  debt 
in  eighteen  and  a  half  years,  it  will  be  observed, 
does  not  provide  for  the  completion  of  the  en- 
largement of  the  Erie  canal.  This  system, if  adop- 
ted, will  leavethe  concerns  of  the  state  unsettled 
and  unstable.  The  people  of  the  west,  and  on  the 
upper  lakes, will  continue  their  importunities,and 
worry  the  legislature  to  complete  the  enlarge- 
ment. To  provide  at  once  for  the  enlargement, 
settles  the  policy  of  the  state,  restores  order  and 
harmony  in  all  its  concerns,  and  especially  in  its 
legislative  enactments  and  proceedings.  The 
proof  and  statements  sufficiently  show  that  the 
Erie  canal,  in  its  present  condition,  is  inadequate 
for  the  present  and  the  increasing  business. — 
To  enlarge  the  canal  will  enable  it  to  perform  a 
much  g-eater  amount  of  business — will  increase 
its  facilities,  and  thus  prevent  the  diversion  of 
trade  to  other  channels  of  communication. — 
The  enlargement  of  the  Erie  canal  will  double 
its  capacity  for  business  — will  thus  greatly  aug- 
ment the  amount  of  the  tolls,  and  con  only  thus 
be  made  able  to  allow  a  further  reduction  of  the 
present  rate  of  tolls  Should  this  Convention 
leave  the  enlargement  of  the  4Srie  canal  an 
open  question,  it  will  lead  to  every  corruption 
in  legislative  proceedings.  It  will  form  combi- 
nations and  '  Ion  rolling/  and  invite  to  a  union  of 
se'tish  purposes  and  improper  objects  with  the 
petitioners  for  the  enlargement;  an  I  thus  com- 
bined, will  control  and  command  the  proceed- 
ings of  the  legislature,  and  open  the  treasury 
at  the  will  of  any  such  combination. 

Mr.  T.,  said  the  remarks  he  was  about  to  sub- 
mit,  were  upon  the  distinct  understanding,  on 
the  agreement  of  this  Convention,  that  a  pro- 
vision shall  be  adopted  against  the  creation  of 
any  future  debt,  and  making  ample  provision  for 
the  payment  of  the  now-existing  debt.  Under 
this  view  of  the  subject,  Mr.  T  said  he  had  no 
hesitation  to  avow  his  intention  to  vote  for  the 
enlargement  of  the  Erie  Canal,  and  to  apply  for 
such  purpose  the  surplus  tolls  beyond  the  sum 
necessary  for  the  expenses  of  the  government  of 
the  state.  It  was  due  to  himself  to  declare  he 
had  always  condemned  as  improper  and  indis- 
creet the  passage  of  the  law  of  1835,  for  the 
enlargement  at  that  time.  What  was  then  an- 
ticipated had  now  become  reality,  by  an  entire 
change  of  the  circumstances  of  the  country. — 
[Mr.  Hoffman,  will  the  gentleman  allow  me 
to  enquire  if  the  gentleman  remembered  his 
promise  in  writing  in  1825,  that  the  canal  debt 
shoul  I  be  paid  off  in  1836  ?J  Mr.  T.,  yes  sir,  I 
do  well  rememfeer  all  the  proceedings  of  1825, 
and  I  refer  to  them  with  pleasure,  on  every  call 
from  others.  I  do  also  remember  the  circum- 
stances of  1324^  when  the  credit  of  the  state 
by  opposition  from  within  and  from  without, was 
Borely  pressed  to  procure  loans  to  prosecute  the 
work  to.  a  completion,  *nd  when  at  such  &  crisis 
the  treasurer  of  the  United  States  at  Washing 


ton  made  an  inglorious  and  an  unsuccessful  at* 
tempt  to  levy  duties  on  the  canal  boats  of  New 
York. 

I  do  remember  in  1825,  I  signed  as  a  member 
of  the  Canal  Board,  a  statement  and  report  of 
the  canal  debt,  showing  the  ability  of  the  state 
to  pay  it  off  in  1836.  I  do  remember  that  short- 
ly after  that  report,  the  infant  canal  was  taken 
from  its  fond  parents,  and  handed  over,  not  to  an 
unfeeling  step-mother,  but  to  those  friends  who 
had  sought  to  slay  the  infant  at  its  birth.  Under 
their  auspices,  numerous  lateral  canals  had  been 
engendered  and  fastened  upon  the  Erie  canal. — 
The  funds  on  which  the  payment  of  the  debt  in 
1836  was  promised,  had  been  diverted  to  other 
objects  j  and  yet,  in  1836,  the  debt  was  in  truth 
paid  off,  to  three  millions  of  dollars.  The  act 
of  1838,  to  issue  stock  to  the  amount  of  $7,500,. 
000  on  the  credit  of  the  canal,  to  be  loaned  to 
the  banks  to  save  them  from  repudiation,  ap- 
pears on  the  statute  book — a  measure,  perhaps 
at  the  time  necessary  for  the  banks,  but  a  fraud 
on  the  credit  of  the  canal.  The  present  debt  of 
about  twenty-two  millions,  as  above  stated,  has 
been  built  up  in  this  manner. 

Under  the  law  of  1835.  for  the  enlargement  of 
the  Erie  canal,  eleven  mi'iions  of  dollars  had 
been  expended  before  the  suspension  of  the 
work  in  1842.  More  than  one  hall  the  work  is 
stated  to  have  been  completed.  This  remains 
ineffectual,  and  will  be  unproductive  till  the  re- 
mainder is  completed,  and  Jnrger  boats  can  pass 
the  locks  and  navigate  the  whole  distance  of  the 
canal  to  tide  water  and  to  the  upper  lakes. — 
Without  a  consummation  of  .he  whole  ♦  nlarge- 
ment  this  eleven  millions  is  a  loss,  and  cannot 
add  to  the  income  of  the  canal. 

I  have  from  my  own  observation  pronounced 
the  law  of  1835,  for  the  enlargement  of  the  ca- 
nal and  the  expenditure  of  the  eleven  millions, 
as  premature  and  precipitate.  In  1833,  I  travel- 
led through  the  then  lar  west.  The  country  at 
that  time  did  not  produce  provisions  sufficient 
for  its  then  inhabitants  and  the  influx  of  set- 
tlers. The  steamboat  in  which  1  went  from 
Buffalo  to  Chica£0  was  freighted  with  flour  ana 
provisions  from  ports  on  Lake  Erie,  and  taken 
to  Lake  Michigan  for  supply  to  its  population. 
I  continued  on  from  Chicago  across  the  desert 
prairies  to  Galena,  on  the  Mississippi.  The 
country  then  had  but  few  settlers,  and  far  dis- 
tant from  each  other.  The  numerous  prairie 
wolves  then  occupied  the  country,  and  their 
barking  at  the  interruption  of  wheels  and  our 
horses  alone  broke  the  then  solitude,  where 
now  the  farmer  and  his  abundant  harvest 
hold  the  fields  for  agriculture  and  the  pursuits  of 
civilization.  Several  persons  now  on  this  floor 
inform  me  they  were  in  that  country  in  1835-6 
and  7,  and  agree  with  me  that  the  then  course  cf 
trade  was  up  the  lakes,  and  the  settlers  were 
supplied  with  Genesee  flour  and  Ohio  provi- 
sions. Since  the  opening  of  the  canals  in  1825 
the  western  parts  of  this  Stnte,»until  the  last 
few  years,  have  had  a  better  market  lor 
their  productions  on  the  Upper  Lakes,  than 
at  Albany  or  New- York.  The  tide  has  turn 
ed :  the  current  of  trade  has  changed  — 
The  vantage  ground  has  been  gained.  The 
productions  of  the  upper  country  now  supply 
the  inhabitants  and  th«  settlers-Muad  the  increas- 
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in?  surplus  of  its  fertile  soil  is  now  returning, 
for  a  market,  and  demands  a  passage  through 
the  canal.     It  is   the  returning  c<uise,  of  ihe 
super-abunnant    production   of   the    advancing 
setllemen  s  in  this  upper  country,  which  has  so 
much  increased  the  tolls  and  the  business  on  the 
canal  and  rendered  it  a  sure  source  o!  revenue. 
The  tolls  received  the  last  3 ear  were  $2,375,. 
533 — and  the  amount  of  business  tn  the  canal, 
has  doubled  in  about  every  seven  yea.s.     They 
have  now  arrived  at  a  point  requiring  the  com- 
pletion of  the  enlargement  of  the  canals  ;  and 
as   nectssary   to  accommodate  the   amount  of 
bus  ne*s,  pressing  to  pass   onwards.     This  in- 
creasing production  and  trade  of  the  Upper  Lake 
country,  has  already  arrived  at   the  important 
point  of  employing  a  greater  amount  of  tonnage 
on  the  canals,  ihan    the  tonnage  of  the  foreign 
commerce  of  the  country.     Add   to  this  another 
important  fact,  that   the   Lakes  present  a  coast 
of  navigable   communication,   bounded    by  the 
most  fertile   and   productive   soil  on  the  ^lobe, 
and  which  is  much  greater  in  extent  than  the  sea 
coast  of  the  United  Mates  on  the   ocean.     It   is 
tiie  expanding  commerce  of  such  a  mighty  dis- 
trict of  country,  that  the   early   frknds  of  the 
Erie  canal,  fores»aw,  and  sought  to  gain,  to  en- 
courage and  to  accommodate  ;   and  1  hereby  to 
lay  the  sure  foundation  lor  the  boundless  increase 
of   the   industry,    the   commerce,    the    wealth, 
and  the  population  of  the  State  of  New-York. 
To  keep  up  with  the  march  and   the  enterprise 
of  this  country,  the  enlargement  of  the  Erie 
canal  must  now  be  completed.    The  remain  ng 
work  for  its  completion,  can  now  he  accomplish- 
ed at  a  reduced  rate  of  about  one- third  less  ex- 
pense than  the  costs  for  which  the  former  en* 
largement  had  been  performed. 

But  some  of  he  well  known  friends  of  this 
great  work  of  the  Erie  canal,  all  on  a  sudden, 
are  very  anxious  fir  the  credit  and  character  of 
the  stale,  and  are  alarmed,  lest  it  may  not  be 
able  to  meet  its  debts  and  pay  off  the  slock  as  it 
falls  due.  Let  me  tell  such  gentlemen,  there  is 
no  need  for  their  friendly  anxieties.  The  cred- 
it of  ihe  stale  is  unshaken,  and  stands  so  hid), 
the  holders  of  its  stocks  do  not  desire  the  pay. 
ment.  It  would  be  better  if  the  debt  fell  due 
the  present  or  the  coming  year.  It  would  be  a 
prohi  to  the  state.  A  new  loan  could  be  made 
at  a  reduced  rale  of  one  or  two  per  cent,  inter- 
est,  to  pay  off  the  present  debt. 

We  have  been  informed  in  the  course  of  this 
debate,  by  some,  that  theie  are  apprehensions, 
the  trade  and  business  of  the  upper  country  may 
fail,  or  diminish  j  and  some  others  have  labor- 
ed to  show  us,  that  the  trade  and  business  will 
be  diverted  to  other  channels  of  communication, 
and  to  other  markets.  **  When  the  sky  falls  we 
can  catch  larks," — when  the  trade  and  the  busi- 
ness of  the  great  west  shall  fail  or  diminish,  we 
can  do  without  its  tolls  on  the  Erie  canal.  Will 
not  gentlemen  perceive,  that  the  country  of  the 
lakes  above  us,  embracing  several  states  in  the 
progress  of  rapid  settlement,  ^constitutes  the 
great  table  land  of  this  continent.  Its  waters, 
and  its  business,  flow  downwards,  and  musi 
pass  the  Niagara,  -  nd  the  Erie  canal  The  God 
of  Nature  has  given  us  these  natural  advantages. 
New  York  must  be  faithful  to  herself;  and  must 
not  forfeit,  ot  loose  them. 


Do  gentleman  point  to  a  diversion  of  trade  by 
the  Welland  canal?  It  is  a  long,  tedious,  anil 
somew  hat  dangerous  route — it  is  impeded  by  the 
winter  as  long  as  the  Erie  canal  is  interrupted. 
A  voyage  in  ihe  northern  seas  and  the  entrance 
into  the  St.  Lawrence,  is  a  voyage  of  ditticuliy 
and  danger,  in  the  winter  season — the  ice  in  the 
river  foi  bids  ascending  to  Quebec  That  port 
is  effectually  closed  by  the  climate,  several 
months  in  the  year.  New  York  is  always  open 
and  accessible  irom  the  ocean.  It  has  been  the 
regulations  to  ecourage  the  colonial  trade,  ami 
not  any  natural  advantages,  which  have  seemed 
to  make  Quebec  a  rival  and  a  competitor  for 
ihis  lake  and  canal  trade. 

But  the  greatest  danger  seems  to  be  appre- 
hended from  communications  which  may  be  o- 
pened  from  the  lakes,  to  waters  leading  south, 
and  to  New  Orleans.  Let  it  be  done.  The 
natural  advantages  in  our  favor  cannot  be  over- 
come. There  is  about  t  ne  thousand  miles  dif- 
ference in  the  internal  communications,  to  New 
York  or  10  New  Orleans,  and  another  one  thou- 
sand miles  difference  in  the  distance  of  the  sea 
voyage  to  Europe.  Add  lo  this  it  is  in  a  warm 
climate,  and  on  the  gulf  stream,  which  heats  the 
cargo,  and  is  liable  to  spoil  the  flour  and  provi- 
s.ons.  To  carry  grain  or  provisions  from  the 
lake  country  to  the  south  and  a  market,  will  be 
*'  10  carry  coals  to  Newcastle."  The  states  south 
of  the  lakes  produce  provisions  for  themselves 
and  the  West  India  market;  and  the  upper 
country,  with  the  greater  distances,  dangers  and 
insurance,  can  never  co'me  in  competition  in  the 
southern  market.  They  must  look  to  New  York 
and  to  Europe  for  a  market.  The  cotton,  to- 
bacco  and  hemp  of  the  south  and  west  are 
already  coming  by  way  of  the  lakes  to  the  Erie 
canal.  Let  the  western  lakes  be  lapped,  and 
other  communications  be  iormed,  it  will  br.ng 
in  more  business  than  it  can  divert,  and  ail  will 
enure  to  the  benefit  of  the  Erie  canal.  Cherish 
the  Boston  and  Albany  llailroad.  Let  Montreal 
be  united  10  the  Champlain  canal.  All  will  aid 
to  swell  ihe  business  and  the  trade  on  the  Hud- 
son. 

Hearing  the  objections,  Mr.  President,  and 
listening  to  the  arguments,  which  have  been 
urged  in  this  discussion  against  the  completion 
of  the  Erie  canal,  awaken  the  memory  of  the 
past,  and  call  to  my  recollection  the  incidents 
with  all  their  brilliancy  ol  that  great  jubilee,  on 
opening  the  Erie  canal — when  a  Tree  people 
came  together  to  rejoice.  It  commenced  at 
Buffalo,  where  the  first  canal  boat  with  its 
party  began  its  adventurous  voyage  from  the 
waters  of  lake  Erie  lo  the  Hudson  and  the 
ocean  ;  an  assembled  multitude  witnessed  the 
beginning  ;  the  deep-toned  cannon  proclaimed 
the  event ;  a  crowded  auditory  wilh  their  full 
hearts  sent  up  their  shouts  of  joy  ;  a  dense  pop- 
ulation occupied  the  banks  of  the  canal ;  as  the 
boat  passed  onwards  they  rent  the  air  w ith  ac- 
clamations ol  joy.  The  aged  rejoiced  their  days 
had  been  spared  to  witness  the  opening  of  this, 
iheir  own  great  state  work,  and  mothers  came 
leading  their  children  to  see  and  remember  the 
occasion.  All  grades  of  society,  every  city,  town 
and  village  joined  in  the  festival.  Such  was  the 
continued  progress  of  this  Voyage  irom  Erie  to 
the  Hudson.    There  a  fieet  of  steamboats  ami 
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vessels,  decked  in  all  their  emblems  of  rejoicing, 
awaited  the  coming  of  their  younger  sister  from 
the  lakes,  and  amid  coatinuei  and  loud  demon- 
stration from  the  shores  of  full  participation  in 
thp  general  joy,  conducted  her  along  the  noble 
Hudson  to  the  city  of  New  York,  which  stopping 
its  business  anil  its  sports,  poured  forth  her  full 
population  to  greet  with  ardent  welcome  this 
lirst  emblem  of  the  young  commerce  of  the  in- 
land seas  of  the  far  west.  Sir,  my  heart  is  yet 
too  full  to  speak  of  the  incidents  of  thaj  great 


[occasion.  The  feeling  then  entertained  in  the 
cities  along  the  river,  on  the  line  of  the  canal, 
(and  throughout  the  state,  cannot  be  lost  or  for- 
'gotten.  ShouU  this  convention  iail  to  establish 
as  a  fixture  in  the  constitution,  provision  from 
its  own  tolls  for  the  enlargement  of  the  Brie 
canal,  and  completion  of  this  great  work,  a  sen- 
sation  will  go  forth,  of  which  I  /ear  to  speak. 
Let  it  be  the  lot  of  others  to  describe  the  dirge 
which  in  such  case  will  pervade  this  land 


SPEECH  OF  MR.  KIRKLAND,  en  State  Debt  and  Internal  Improvements, 

Sept.  17. 


Mr.  KIRKLAND  said :  Before  proceeding, 
Mr.  Chairman,  to  the  discussion  of  the  questn  n 
under  consideration,  I  will  slate  what  the  pre- 
cise question  is.  The  Committee  on  Canals,  &c. 
in  their  reported  plan  propose  that  out  ot  the 
net  revenues  of  the  State  canals,  the  sum  of  fif- 
teen hundied  thousand  dollars  shall  annually  be 
set  apart  as  a  sinking  fund  to  pay  the  principal 
and  iiiterest  of  the  canal  debt ;  that  out  of  said 
revenues  the  further  annual  sum  of  $672,500 
shall  be  annually  paid  forever  into  the  treasury 
for  the  use  of  the  State  in  liquidation  of  the  (al- 
leged) State  claims  for  advances  to  the  canals  ; 
that  out  of  the  last  mentioned  sum,  five  hundred 
thousand  dollars  shall  annually  be  set  apart  as 
a  sinking  fund  to  pay  the  State  debt,  called  the 
General  Fund  debt,  until  the  same  is  paid  ;  that 
the  surplus  of  the  said  net  revenues,  after  de- 
ducting the  aforesaid  sum  of  $1,500,000  and 
$572,500,  (making  an  aggregate  of  $2,172,500,) 
shall  annually  be  applied  to  the  improvement  of 
the  Erie  canal,  until  such  surplus  shall  amount 
to  $2,500,000. 

Th«  gentleman  from  Erie  (Mr.  Stow,)  has 
proposed  an  amendment,  providing  for  the  set- 
ting apart  out  of  the  net  revenues  of  the  canals 
$1,500,000  annually  for  ten  years  as  a  sinking 
tun  I  lor  the  payment  of  the  whole  debt  of  the 
State,  (including  the  Canal  and  General  Fund 
debts,)  and  after  10  years  for  setting  apart 
$2,000,000  out  of  those  revenues  annually  for 
the  same  purpose,  till  the  whole  debt  is  fully 
pat  J.  The  plan  of  the  committee  and  the  amend- 
ment just  stated  show  the  question  under  dis- 
cussion. 

Our  proceedings  on  this  subject,  Mr.  Chair- 
man, are  watched  with  intense  interest  by  vast 
numbers  cf  our  constituents,  indeed  by  all  who 
are  anxious  for  the  prosperity,  jealous  of  the 
honor,  regardful  of  the  character  of  the  State  of 
New- York ;  and  the  subject  is  one  which  well 
justifies  this  intensity  of  inierest.  The  question 
now  to  be  determined  is  no  more  nor  lass  than 
whether  the  unfinished  public  works  cf  this 
State  shall,  by  the  Constitution  be  sentenced  to 
an  enduring  suspension,  be  consigned  to  the 
sleep  of  death.  For  disguise  it  as  you  may,  the 
proposition  of  the  committee  which  thus  takes 
from  the  net  canal  revenues  the  sum  of$2,172,500, 
a  sum  exceeding  any  net  revenue  they  have  ! 
ever  yet  until  the  present  year  produced,  is  equi- 1 
Valeat  to  a  proposition  so  to  cripple  and  limit  I 


expenditure  on  the  Erie  canal  as  practically  to 
prevent  such  improvement  as  may  be  indispen- 
sable to  enable  it  to  maintain  it»  present  claim 
to  the  title  of  '*  the  great  thoroughfare"  between 
the  vast  West  and  the  Atlantic :  and  as  to  the 
unfinished  canals,  it  is  tantamount  to  declaring 
that  they  shall  remain  as  they  are  for  a  long 
term  of  years  at  least  j  a  term  so  long  that  its 
expiration  will  find  them  in  a  condition  little  if 
any  better  than  if  the  first  dollar  had  never  been 
expended  upon  them.  Propositions  presenting 
results  like  these  may  well  excite  tne  deepest 
and  most  anxious  interest  here  and  elsewhere. 
I  am  glad,  sir,  that  the  amendment  has  been  of 
fered.  for  it  seems  to  me  to  furnish  to  us  a  safe 
"  middle  way,"  a  course  which,  while  it  will 
enable  us  on  the  one  side  speedily  to  extinguish 
the  public  debt  without  additional  public  bur- 
dens, will  on  the  other  conduct  us  safely,  econo- 
mically  and  with  reasonable  expedition  to  the 
required  improvement  of  our  ''giaud"  canal, 
and  to  the  rescuing  the  others  from  the  dilapida- 
tion and  ruin  now  impending  over  them. 

I  desire  no«v,  Mr.  Chairman,  to  express  in 
terms  the  most  emphatic  my  abhorrence  of  pub- 
lic debt  j  my  utter  dissent  from,  and  rejection 
of  the  doctrine  that  such  a  debt  is  a  public  b.es- 
sing.  The  citizen  of  New- York  who  has  vit- 
nessed  the  condition  in  which  many  of  our 
sister  States  a»e  now  placed,  the  intolerable 
burdens  devolved  on  them  by  the  masses  of 
debt  under  which  they  labor,  heavy  taxation, 
public  faith  violated,  the  fatal  doctrine  of  repu- 
diation become  familiar,  character  injured  at 
home  and  ruined  abroad,  none  of  us,  I  say,  who 
have  witnessed  all  this,  can  for  a  moment  advo* 
cate  the  doctrine  that  a  public  debt  is  not  an  evil 
that  should  never  be  imposed  on  our  people 
without  great  and  powerlul  reasons  ;  and  when 
imposed,  should  be  removed  as  speedily  as  the 
exigencies  of  our  situation  will  allow.  Such  a 
debt  may  be  useful  in  the  monarchies  of  Europe, 
and  it  is  said  that  the  enormous  debt  of  Great 
Britain,  held  as  it  is  by  all  classes  of  her  sub- 
jects, is  one  of  the  strongest  ties  that  biud  that 
people  to  their  government — but  in  a  republic, 
no  such  ligament  is  wanted  to  attach  the  citizen 
to  its  institutions,  and  its  existence  is  to  be  re- 
garded only  in  the  light  of  a  burden,  to  be  im- 
posed as  seldom  and  to  be  removed  as  speedily 
as  possible.  The  gentleman  from  Herkimer 
(Mr,  Hoffman,)  has  often,  during  thi«  debate. 
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painted  in  glowing  colors  the  evils  of  "  debt  and  < 
taxation."  In  the  sentiments  expressed  by  him 
on  this  subject  I  entirely  concur.  And  I  utterly 
deny  for  myself  an  J  fur  those  who  with  me  on 
this  occasion  advocate  the  proposed  amendment, 
all  charge  or  insinuation  that  we  thereby  advo- 
cate in  any  manner  or  to  the  slightest  extent  the 
principle,  which  in  common  with  that  gentle- 
man we  earnestly  reject  from  our  politcal  creed. 
In  consonance  with  these  views,  I  regard  it  as  a 
duty  we  owe  to  the  people  of  this  State  to  pro- 
vide for  the  certain  ant  seasonable  extinguish- 
ment of  the  public  debt,  and  for  this  great  and 
desirable  object,  the  amendment  in  question 
most  fully  ard  effectually  provides,  as  I  hope  to 
be  able  clearly  to  demonstrate.  In  devising  the 
means  to  effect  this  object,  we  must  of  course 
reg-ird  our  existing  condition  and  make  our  ar- 
rant ements  accordingly  ;  we  are  to  be  governed 
in  this  as  in  all  other  matters  by  facts  as  they 
are — not  as  we  wish  they  might  have  been. 
Had  we  no  Erie  canal  in  the  condition  in  which 
that  work  is,  and  no  other  cana's  in  an  incom- 
plete and  partly  finished  state,  and  had  we  in 
that  event  the  same  debt  to  pay  and  the  same 
revenue*  to  pay  it  with  which  we  now  have,  our 
line  of  duty  and  action  could  not  be  mistaken. 
An  immediate  application  of  those  revenues  to 
the  payment  of  that  debt  would  be  demanded  by 
the  principles  above  stated,  principles  entertain- 
ed alike  by  the  advocates  of  the  plan  of  the  com- 
mittee, and  by  the  advocates  of  the  proposed 
amendment.  But,  sir.  this  is  not  our  condition 
— we  find  ourselves  with  our  "great  work"  ie- 
quiring  material  improvement,  and  with  other 
important  works,  on  which  very  large  sums  have 
been  expended,  m  an  incomplete  and  useless 
state,  and  demanding,  by  every  consideration  of 
duty  to  the  commonwealth  and  to  tens  of  thou- 
sands of  in  livid ual  citizens,  their  resumption 
and  completion,  if  thai  can  be  done  consistently 
with  the  higher  duty  of  providing  for  the  certain 
extinguishment  of  the  public  debt  wiihin  a  rea- 
sonable period.  In  my  opinion,  our  financial 
condition,  our  sources  and  means  of  revenue  ena- 
ble us  safely  and  surely  to  accomplish  all  these 
objects  j  and  by  the  adoption  of  the  proposed 
amendment  they  will  be  effected  in  such  manner 
as  to  preserve  inviolate  the  public  faith,  and  to 
impose  no  additional  burdens  whatever  on  the 
people  of  the  State. 

There  has  already  been  expended  on  the  Erie 
canal  enlargement  upwards  of  $13,000,0U0 ; 
much  of  which,  in  consequence  of  the  suspension 
of  that  work,  is  of  necessity  producing  no  bene- 
fit ;  it  is  literally  a  "  dead"  investment.  But  of 
this  suspension  1  make  no  complaint  and  it  is  un- 
necessary further  to  speak.  But  it  will  be  con- 
ce  led  on  all  hands  that  material  improvements 
in  that  canal  and  additions  to  its  present  capa- 
city are  indispensable  j  without  them  it  will  be 
vain  to  expect,  that  transportation  can  be  so 
cheapened  and  facilitated  as  to  enable  us  success- 
fully to  counteract  the  sharp  and  increasing  com- 
petition, on  the  one  hand  of  the  southern  and 
southwestern  natural  and  artificial  channels  of 
communication,  and  on  the  other  of  the  lakes, 
rivers  and  canals  of  Canada,  for  the  magnificent 
prize  of  the  trade  of  the  West.  What  the  ex- 
pense of  these  requisite  improvements  and  ad- 
ditions will  be,  and  how  soon  it  will  be  indispen- 


sable  to  furnish  them,  it  is  not  important,  per- 
haps it  is  not  practicable  to  determine  j  the  gen- 
tleman from  Herkimer  alleges  that  every  n<  ces- 
sary  expenditure  to  produce  all  the  benefits  ever 
contemplated  from  the  most  extensive  enlarge- 
ment that  has  been  at  any  time  previously  si*g- 
yested,  would  not  exce.'d  $2,500,000.  How 
nearly  correct  he  may  be  in  this  statement  Jt  is 
not  material  now  to  enquire  ;  it  is  sufficient  to 
say  that  the  plan  proposed  by  him  affords  no 
certainty  of  furnishing  at  the  proper  and  suitable 
times  the  required  means,  or  any  means  availa- 
bly calculated  to  answer  a  call,  on  the  compli- 
ance with  which  the  momentous  question  may 
depend,  whether  the  vast  trade  above  alluded  \o 
shall  be  retained  in,  and  brought  to  the  Erie 
canal,  and  thus  be  made  to  keep  up  our  rich 
revenues  and  to  contribute  enduringly  to  the 
wea'th  and  prosperity  of  the  State,  and  to  the 
pre  eminence  of  our  commercial  metropolis,  or 
whether,  with  all  its  varied  and  immense  bene- 
fits, it  shall  be  borne  far  off  to  the  South  and  to 
the  North,  under  the  influences  of  that  energetic, 
skilfully  directed  and  ceaseless  competition  so 
forcibly  de:-cribed  yesterday  by  the  gentleman 
from  Herkimer.  It  seems  to  me,  sir,  under 
these  circumstances,  that  it  is  the  dictate  of  pru- 
dence, nay,  of  self-preservation,  not  to  tie  up, 
and  perchance  to  effectually  prohibit  the  use  of, 
the  means  and  revenues,  which  our  vital  inter- 
ests may  absolutely  require. 

The  plan  of  the  stanuinff  committee,  as  has 
been  seen,  absolutely  and  effectually  appropri- 
ates exclusively  to  other  uses  the  net  revenues 
of  the  canal  to  an  amount  exceeding  the  sum 
they  have  reached  in  any  year  prior  to  the  pre- 
sent, and  for  all  this  we  are  compensated  and 
consoled  by  the  allegation  of  the  chairman  of 
the  committee,  that  the  aggregate  increase  of 
those  revenues  in  a  period  of  ten  years  will  be 
$2,500,000.  But  we  are  not  assured  by  the  gen- 
tleman that  that  increase,  assuming  it  to  occur, 
will  happen  at  times  and  periods,  when  our 
necessities  may  imperiously  demand  it.  It  is 
the  extreme  of  rashness  as  it  seems  to  me,  thus 
to  jeopard  and  peril  interests  of  such  magnitude  j 
and  this  too,  sir,  when  no  necessity  demands 
it,  and  no  argument  deserving  the  credit  of 
even  plausibility  has  been  or  can  be  urged  in  its 
favor. 

Considerations  of  great  if  not  of  equal  force 
apply  to  the  unfinished  works,  the  Genesee  Val- 
ley and  the  Black  River  canals.  On  the  uncom- 
plete I  part  of  the  former  the  sum  of  $1,802,000 
has  been  expended  j  and  to  complete  it,  as  ap- 
pears from  the  report  of  the  canal  committee  ot 
the  Assembly  in  1S44,  the  sum  of  $1,322,000  is 
required,  though  in  the  same  report  it  is  stated 
that  responsible  contractors  have  offered  to  do 
the  whole  remaining  work  for  one  million  of 
dollars.  On  the  Black  River  canal,  there  has 
already  been  expended  the  sum  of  $1,675,357; 
and  as  is  stated  in  the  Canal  Commissioners  re- 
port  of  1843,  the  further  sum  of  only  $436,000 
will  fully  complete  the  work,  including  the  Erie 
canal  feeder,  an  auxiliary  to  the  latter  canal 
which  there  is  the  best  reason  to  believe  will,  at 
no  remote  period,  be  found  indispensable.  The 
question  is  not  now  whether  these  two  canals 
shall  be  constructed  ;  were  that  the  question,  it 
would  doubtless  receive  from  this  Convention 
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ftn  unatiimmis  response  in  the  negative  j  but  it 
is,  sir,  whether  we  shall   expend  the  sum   of 
$1,322,000  to  complete  the  one,  and  $436,000  to 
complete  the  ether ;  in  other  words,  whether  it 
is  worth  while  for  the  ;*tate  (were  the  question 
now  an  original  one)  fo  obtain  the  Genesee  Val- 
ley canal  for  $1,322,000,   and   the  Black  River 
canal  and  Erie  canal  feeder  for  $436,000.     This 
being  the  true  state  of  the  case,  and  the  real 
p  int   presented   and  the  requisite  funds  being 
obtainable   from   the   canal   revenues,   without 
creatinga  dollar  of  debt  or  a  shilling  of  taxation, 
I  cannot  hesitate  to  give  an  affirmative  answer 
to  the  question,  and  to  pronounce  it  as  my  deli- 
berate opinion  that,  considered  in  a  financial  and 
politico-economical   view   merely,   these  works 
should  be  resumed  and  completed  with  such  rea- 
sonable diligence  as  the  funds  applicable  to  that 
purpose  wili  allow.     On  this  branch  of  the  case 
it  becomes  a  relevant  matter  of  inquiry,  whether 
the  revenues  derivable  from  these  works  would 
pay  the  expenses  of  repairs  and  collection,  and 
the  interest  on  the  sum  now  required  for  their 
completion  j  for   if  they   would   not  do  this,  it 
might  with  plausibility  be  urged  that  they  should 
be  abandoned  forever,  though  their  completion 
could  be  effected  without  increase  of  debt  or  tax- 
ation, and  notwithstanding  the  reasons  of  public 
faith   and    policy  demandirg   their  completion. 
Let  us  look  for  a  moment  Mr.  Chairman,  at  this 
question  of  revenues  from  these  works.    Preli- 
minarily  it   is   to   be   remarked,  that  on  every 
principle  of  common  sense,  of  common  justice, 
these  works  would  in  an  estimation  of  their  pro- 
ductive value  be  entitled  to  be  credited  with  two 
classes  of  items  :    First,   with  the  tolls  received 
on  them  directly ;  secondly,  with  the  Erie  canal 
toll  furnishe  I  by  them.    It  ha?  been  often  assert- 
ed that  the  lateral  canals  are  a  dead  weight  on 
the  State,  and  that  their  contributions  to  the  re- 
venues fall  ruinously  short  of  paying  the  expense 
of  their  repairs,  &c,  and  the  interest  on  their 
cost  j  and  this  assertion  arises  from  the  fact  that 
the  direct  tolls  received  on  them  have  alone  been 
taken  into  the  account  ;  but  when  they  are  cre- 
dited with  the  amount  contributed   by  them  to 
the  Erie  canal  revenues,  a  totally  different  result 
is  exhibited  and  a  brighter  as  well  as  truer  pic- 
ture is  presented.     Thus,%he  Comptroller's  re- 
port of  1336  shows,  that  if  the  lateral  canals  then 
existing  had   besn  credited  with  the  tolls  they 
brought  to  the  Erie  canal,  instead  of  there  beins 
a  deficiency  of  revenue  for  payment  of  interest, 
repairs,  &c.,  of  $43,000,  there  would  be  a  sur- 
plus  of  $73,000  I    The  Comptroller  says  that 
much  of  this  woull  have   been  transported  on 
the  Erie  canal,  had  there  been  no  lateral  canals 
— this  is  in  a   measure  doubtless  true ;  but  he 
gives  no  ciedit  for  the  return  freight  they  create, 
and  it  is  a  well  known  fact  in  reference  to  our 
canals,  that  any  increase  in  what  is  sent  to  the 
eastern  markets  produces  as  a  general  rule  a 
corresponding  increase   in   the  return  or  "  up" 
freight.     By  the  Comptroller's  report  of  1845,  it 
appears  that  including  the  tolls  received  imme- 
diately from  the  lateral  canals,  and  those  which 
they  contributed  to  the  Erie,  the  excess  of  their 
revenues   over  and  above  the  interest  of  their 
cost  and  the  expenses  of  their  maintenance,  was 
for  the  preceding  year  $347,000.  Applying  these 
just  rales  to  the  works  in  question,  no  reasona- 


ble doubt  can  be  entertained  that  they  will  each 
afford  a  revenue,  adequate  at  least  to  defray 
their  current  expenses  and  the  interest  on  the 
sums  now  required  for  their  completion.  In  re- 
ference to  the  unfinished  portion  of  the  Genesee 
Valley  canal,  the  gentleman  from  Allegany  (Mr* 
Angel.)  has  given  us  a  detailed  statement  of 
facts,  showing  what  may  reasonably  be  expected 
from  that  work  if  completed.  I  will  not  repeat 
his  statement.  It  will  suffice  to  say,  that  the 
various  products  of  the  region  through  which  it 
passes,  the  extent  of  territory  that  would  be 
tributary  to  it,  its  connection  with  the  navigable 
waters  of  the  Allegany,  must  impress  every 
candid  mind  with  the  conviction,  that  if  com- 
pleted, it  would  not  fail  on  the  principles 
I  have  .'tated  to  furnish  a  fund  /ully  adequate 
to  the  payment  of  its  expenses,  and  of  the 
interest  on  the  sum  now  required  for  its  com- 
pletion. 

As  to  the  Black  River  canal,  the  same  pro- 
position may  be  unhesitatingly  asserted,  if  any 
confidence  is  to  be  placed  in  investigations  made 
with  the  greatest  caution  by  men  of  unquestion- 
ed character  and  intelligence.  In  the  Senate 
Documents  of  1S36  is  the  resultof  ?  uch  an  inves. 
ligation  made  by  Messrs.  H.  A.  Foster  of  Onei- 
da, N  J.  Beach  of  Lewis,  and  P.  S.  Stewart  of 
Jefferson,  gentlemen  known  to  many  members 
of  this  body  to  be  as  reliable  and  resectable 
es  any  within  our  borders.  It  cannot  be  amiss 
to  read  for  the  information  of  the  Convention 
the  following  extract  from  that  document, 
bearing  the  signatures  of  the  persons  I  nave 
mentioned. 

Our  information  shows  conclusively  that  the 
imports  and  exports  for  the  past  year  of  the  dis» 
trict  of  country  comprised  of  the  towns  of  Lee, 
Western,  Steuben,  B  onville  and  one  half  of 
Remsen,  in  the  county  of  Oneida,  the  whole  of 
Lewis  county,  the  towns  of  Champion,  Rutland, 
Rodman,  Watertown,  Wilna,  Le  Ray,  Pamelia, 
Antwerp,  Philadelphia  and  one  half  of  Orleans 
and  Alexandria  in  Jefferson,  and  Edwards,  De 
Kalb,  Fowler,  Gouverneur  and  Rossie  in  St. 
Lawrence  county,  amounts  in 

Tons  of  merchandise  to  2,233 

'•        potash I,2.i0 

"        butter 1,217 

"        cheese 517 

Sf        pork  and  beef  in  barrels*  * 1  052 

"        whiskey 350 

"        flour 911 

"       salt 3,117 

"        staves 40 

«'        plasier 1,500 

*'       wool 25 

*'       cordage  and  hemp •      125 

*'        beer 60 

*•        lumber,  including  shingles 6,253 

"       iron,  iron  ore  and  castings 2,t67 

**       sundries 335 

It  is  a«certained  that  upwards  of  20,000  head  of 
cattle  have  been  driven  to  market  the  past 
season  from  this  district,  one  half  of  which 
we  may  safely  calculate  would  be  slaughter- 
ed near  Carthage— the  beef  barrelled  and  sent 
by  the  canal  in  tons ■» 3,750 

Many  inquiries  were  made  to  ascertain  the 
average  transportation  per  family  of  grain  of 
nil  description,  fionr,  butter  and  cheese  con- 
tracted to  be  delivered  along  the  line  of  the 
Erie  canal ;  stock,  grass  seed  and  the  vari- 
ous articles  not  enumerated  above,  which  do 
not  find  a  market,  in  the  country  where  they 
are  produced,  but  are  sold  at  Utica,  Rome, 
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*nd  Ogdemtmrglt ;  the  result  by  combining 
a  great  number  of  opinions  is  that  the  aver- 
age is  not  ie**  than  one  ton  per  family 9,940 

To  show  the  above  estimate  to  be  within  the 
truth,  it  is  proper  to  state  that  the  town  of 
Philadelphia,  in  Jefferson  county,  containing 
27b  families,  has  sent  to  market  the  present 
season  upwards  of  15,000  bushels  of  wheat, 
tins  iiem  alone  making  5-10  tons,  and  the 
town  of  Lyme,  in  the  same  county,  with  a 
population  of  3,816,  lias  produced  upwards 
of  52,000  bushels  of  wheat ;  these  are  but 
specimens  of  the  productiveness  or  the  coun- 
tiy— many  otheis  might  be  adduced,  showing 
an  equal  pr  >  uctiveness.  Add  for  the  towns 
of  llermoii  and  l'ierjK>nt  n  St  Lawrence 
county,  not  embraced  in  the  above  est.maie 
in  projMirt.oii  to  their  population 583 

Add  for  the  north  part  of  Herkimer  co,  which 
would  get  its  sui  plies  of  salt,  flour  and  plas- 
ter by  the  contemplated  canal  a  like  amount     5S3 

Making  a  total  amount  of 36,113  tons. 

Which  at  9  mills  per  ton  per  Mile  osi  sixty  mil**s, 
being  the  average  di>tauce  to  the  Eric  canal, 
will  be  in  tolls  #19,501 #19,501 

Vour  memorialists  have  taken  dup  pains  to  as- 
certain the  probable  quautny  of  pine  timber 
which  would  find  its  way  to  the  Hudson  im- 
mediately upon  the  opening  of  the  canal,  ex- 
clusive of  what  is  now  forwarded  by  different 
modes  ef  conveyance,  15.OOJ.000  feet,  for  200 
miles,  including  tie  additional  transportation  on 
the  Erie  canal,  add  5  mills  per  ton  per  mile. . .       15.000 

ln.(P!0  M  shingles  at  5  mills  per  ton  per  mile. . .        2,000 

2C0,0J0  cubic  feet  of  square  timber  in  rafts,  4,000 
touitttlc   5  mills  per  ton  per  mile 12,000 

rue  country  upon  the  head  waters  of  the  Black, 
Moose,  Independence,  and  Braver  rivers,  and 
Woodhull,  Otter  and  Lewis  creeks,  abounds 
with  timber;  we  may  safely  calculate  that 
jOO.OOO  cubic  feet  will  pass'  tii  rafts  to  the 
Ludsoit  annually,  to  2,000  tons  at  lc.  and  5 
n.ills  per  ton  per  mile, 6,000 

Making  for  the  lumber  business  alone $35,000 

Add  (or  merchandise,  &c 19.501 

And  we  have  for  the  first  year's  business $54,501 

If  it  is  assumed  that  the  preceding  estimates 
are  greatly  beyond  the  reality,  still  it  seems  to 
me  impossible  to  say  that  the  business  that  will 
be  furnished  to  the  Black  River  canal,  and 
through  its  means  to  the  Erie,  will  not,  in  all 
reasonable  probability,  afford  a  full  and  perfect 
guaranty  to  the  state  for  the  comparatively  small 
sum  now  required  to  bring  it  into  use.  It  is  to 
be  also  observed,  as  I  have  before  stated,  that 
one  prominent  motive,  which  induced  the  law 
authorising  this  work,  was  the  supplying  an 
additional  feeder  for  the  Erie  canal  ;  even  now 
this  addition  to  the  capacity  of  that  canal  is  often 
needed,  and  when  it  comes  to  be  enlarged  or 
improved,  even  to  the  extent  intimated  by  the 
gentleman  from  Herkimer,  I  hazard  little  in  say- 
ing that  this  feeder  will  be  indispensable.  The 
legislature  were  exceedingly  careful  to  secure 
this  subject— the  very  title  of  the  act  is  "  for  the 
construction  of  the  Black  River  canal  and  Erie 
canal  feeder,"  and  its  last  section  expressly  pro- 
vides for  securing  to  the  Erie  canal,  not  only  all 
the  water  required  for  the  Black  River  c*nal  it- 
self, but  all^  the  surplus  waters,  and  prescribes 
the  mode  of  conducting  these  surplus  waters  to 
the  Erie  canal.  It  is  known  to  all  that  it  is  a 
work  of  difficulty  to  furnish  the  proper  supply 
ot  water  for  that  level  of  the  Erie  canal  into 
which  the  waters  of  the  Black  River  canal  would 
flow ;   on  many  occasions   that  level  would 


scarcely  hare  been  navigable  without  thd  tM. 
afforded  by  the  waters  of  the  Chenango  canal 
uniting  with  it  at  Utica  ;  and  I  am  just  .n formed 
by  my  colleague  near  me,  (Mr.  Candee.)  that 
in  a  single  season  the  Erie  canal  was  for  the 
space  of  two  months  dependent  on  the  waters  of 
the  Chenango. 

Again,  Mr.  Chairman,  viewing  this  question 
as  enlightened  men  should  view  it,  is  it  irrele- 
vant, is  it  chimerical,  to  refer  to  the  unquestion- 
ed benefits  which  the  completion  of  these  works 
would  produce,  irrespective  of  the  question  of 
direct  revenue  from  them  ?  Is  it  nothing,  sir,  to 
know  that  thereby  extensive  tracts  of  country 
would  be  opened  to  settlement  and  cultivaticn  j 
that  a  vast  amount  of  the  productions  of  the  for- 
est, of  the  mines,  of  agriculture,  now  precluded 
from  use  by  inability  to  reach  a  market,  would 
thus  be  made  a  means  of  comfort  and  comje- 
tency  to  thousands  ;  that  our  popu'ation  and 
wealth,  our  moral  and  physical  power  would  be 
thus  increased  ;  and  while  the  sum  of  human 
happiness  would  be  thus  augmented,  this  com- 
monwealth would  at  the  same  time  make  more 
and  more  sure,  more  and  more  just,  its  title  to 
pre-eminence  among  its  sisters  of  the  confedera- 
cy ?  I  speak  this,  sir,  in  no  visionary,  no  lC  new 
impulse  '  serse.  I  am  not  one  of  those  who  be- 
lieve that,  lor  the  sake  of  the  "  glory"  of  the 
state,  or  for  the  sake  of  adding  to  its  aggregate 
wealth  and  population  by  means  of li  public  im- 
provements" in  localities,  the  treasure  of  the 
people  should  be  expended  and  public  burdens 
imposed  ;  but,  sir,  I  do  believe  that  such  consi- 
derations, amony:  otheis.  are  properly  to  be  ta- 
ken into  view,  when  the  question  is  such  as  that 
now  before  us  ;  and  1  believe  that  the  most  stre- 
nuous advocate  of  economy  and  retrenchment,  if* 
he  has  a  single  spark  of  humanity,  philanthropy 
or  patriotism  in  his  bosom,  will  not  disregard 
them. 

We  have  heard  much,  sir,  of  "public  faith" 
during  this  debate,  but  so  far  as  that  faith  has 
thus  lar  been  discoursed  about,  it  has  had  refer- 
ence solely  to  the  public  creditor  ;  in  all  that 
has  been  said  I  fully  concur  ;  but  in  my  judg- 
ment there  are  other  matters  than  merely  the 
payment  of  debt,  in  reference  to  which  there 
may  be  a  "  public  faith."  If  I  err  not  greatly, 
this  "  faith"  can  be,  and  lias  been  pledged,  to 
others  than  public  creditors  j  and  this  faith  thus 
pledged  has  been  relied  on,  and  has  been  acted 
on  by  great  numbers  of  our  fellow  citizens.  The 
people  of  this  state,  acting  in  their  sovereign 
capacity  through  the  only  agents  and  represent- 
atives of  that  sovereignty,  the  legislature,  sol- 
emnly ordained  and  declared  on  the  19th  day  of 
April,  1836,  that  the  Black  River  canal  should 
be  constructed  with  all  reasonable  diligence,  and 
on  the  6th  day  of  May,  in  the  same  year,  they 
made  the  same  solemn  declaration  as  to  the 
Genesee  Valley  canal.  The  work  was  acccrd- 
insly  commenced,  and  has  been  carried  to  differ- 
ent stages  f >f  completion  throughout  the  whole 
line  of  both.  On  these  ordinances  and  declara- 
tions, on  this  plighted  faitn  of  he  sovereign 
power,  multitudes  of  men  have  relied  ;  and  so 
relying,  have  purchased  their  farms,  built  their 
houses,  erected  their  workshops,  expended  and 
invested  their  money,  made  their  arrangements 
fa*  business  and  for  life,  abandoned  then:  old  re* 
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si  loners  and  pursuits,  and  entered  upon  new, — 
And  was  there,  sir.  no  '•  faith"  here?  nothing 
which  coul  I  be  violated — nothing  that   imposed 
any  obligation  ?    I  say,  sir,  that  there  was  ;  and 
while  we  sacredly  and    inviolably  preserve  our 
faith   to  the  public  creditor,  let  us  beware  how 
we  break  it   to  thousands  of  our  citizens.     Let 
me  nor   be  misunJerstood  or  misrepresented  ;  1 
do  not  for  a  moment  pretend  that  the  state  was 
bound  at  all  events  to  prosecute  these  works  to 
completion  j  such  a  doctrine  would  be  monstrous 
un  I  absurd.     Many  circumstances  mieht  occur 
to  forbid  and  prevent  such  a  result ;  any  unfore- 
seen public  calamity  depriving   the  stale  of  the 
means  except  by  resort  to  debt  and  taxation  ;  or 
even  the  inability  of  the  state  without  the  aid  of 
general  direct  taxation  j  these  and  similar  events 
I  am  willing  to  concede  would  answer  all  allega- 
tions of  a  violation  of  plighted  faith  in  this  re- 
gard.    I  do  not  believe  that  "  internal  improve- 
ments," local  in  their  character,  are  to  be  con- 
stiucted    throueh   means  of  creation  of  public 
debt,  to  be  discharged  on'y  by  direct  taxation  on 
the  whole  people  :    I  advocate  no  such  proposi- 
tion.    But,  sir,  I   do   mean    to   say   that  when 
these  legislative   acts   have   thus   been  passed, 
when  citizens  in  vast  numbers   have   acted  on 
the  faith  of  them,  and  will  be  made  to  suffer  in- 
convenience, distress  and  loss,  by  their  not  being 
executed,  it  is  the  solemn  duty  of  the  state  to 
carry  them  out,  if  it  can  be  done  consistently 
with  the  principles   I   have  above  stated  ;   and 
their  needless,  reckless  abandonment  is  to  every 
substantial  purpose  morally  and  equitably  a  vio- 
lation of  the  plighted  faith  of  the  state,  second 
only  in  turpitu  le  to   its  violation  in  the  case  of 
the  public  creditor.     Believing  as  I  do,  that- by 
means  of  the  canal  revenues,  without  resort  to 
taxation  or  to  debt,  and  on   the  plan  proposed 
b)  the  amendment  in  question,  these  works  can 
be  completed   in  a  reasonable  time,  I  cannot  re- 
frain from  saying   that   their  abandonment,  as 
substantially  proposed  in  the  plan  of  the  stand- 
ing committee  would  violate  our  faith,  sully  our 
honor,  an  I  sow  far  and   wide   the  seeds  of  dis- 
content and   dissension.    Further,   sir,  I  wish 
that  the  members  of  this  Convention,  with  my 
venerable  friend  (Mr.  Allen)  from  New  York 
at   their  head,  could   accompany  me  along  the 
lines  of  these  unfinished  public  works,  including 
the   Erie  cinal  enlargement,    and   witness  the 
scenes   of  desolation   that   would   every  where 
meet  the  eye  ;  expensive  structures  going  to  de- 
cay, cost  y  materials  scattered  along  in  shapeless 
masses,  miles  of  canal  here  and  there  in  a  partly 
finished   state,  other  miles*  entirely  completed, 
but  now  deserted   and   rapidly  filling  up  and 
choked  with  weeds  and  brambles,  locks,  firm'y 
and  well  built,  crumbling  under  the  influence  of 
the  elements — in  fine,  all  the  outward  evidence* 
that  distress,  bankruptcy,  ruin,  must  have  fallen 
with  a  mortal  weight  on  that  power,  whatever 
it  might  be,  that  had  thus  commenced,  and  thus 
left  these  structures.     What  a  spectacle  for  a  ci- 
tizen  of  New  York !    Again,  sir,  this  is  not  all. 
In  years  gone  by,  persons  clothed  with   the  au- 
thority of  the  ''sovereignty"  of  New  York,  en- 
tered on  the  gardens,  and  door-yards,  and  orch- 
ards, and  beautifully  cultivated  fields  of  hun- 
dreds of  your  citizens,  and  there  commenced  to 
plough  &&d  dig  wd  scrape,  saying  that  they  did 


so  by  authority  of  the  state,  and  consoling  the 
citizen  for  this  desecration  of  his  estate  by  the 
promise  anl  the  assurance,  that  this  was  all  for 
the  public  good,  and  th«t  his  eye  should  soon  be 
rejoiced  with  the  view  of  a  beautiful  artificial 
river,  bearing  on  its  bosom  the  varied  produc- 
tions of  his  and  his  neighbor's  farms  and  forests, 
and  workshops!  Well,  sir,  this  went  on  ;  the 
citizen  quietly  submitted  to  this  intrusion,  look- 
ing to  the  performance  of  the  promise  ;  and 
what  now  is  the  result?  Why,  sir,  a  miserable 
half-finished,  mis-shapen  ditch,  marring  and  de- 
facing his  lands  ;  useless  materials  strewn  along 
by  its  side  ;  his  property  depreciated  ;  his  com- 
fort and  his  interests  seriously  affected.  Now, 
sir,  if  my  brethren  of  the  Convention  coul  I  per- 
sonally witness  these  spectacles  of  desolation, 
they  would  say,  not  that  debt  and  taxation 
should  be  incurred  to  remedy  these  evils,  but 
that  if  without  resorting  to  either,  and  by  a  ju- 
dicious application  of  the  resources  of  the  state, 
these  spectacles  should  soon  cease  to  dishonor 
and  disgrace  us,  they  would  with  one  loud  ac- 
cord say,  let  this  state  of  things  no  longer  conti- 
nue,  let  the  hopes  and  expectations  of  the  citi- 
zen be  realized,  let  the  promises  of  the  state  be 
performed.  Were  it  necessary,  sir,  for  the  per- 
sons who  are  thus  suffering,  to  endure  the  exist- 
ing state  of  things  for  the  sake  of  some  great 
good  to  the  commonwealth,  beyond  all  doubt 
they  would  patiently  and  patriotically  make  the 
sacrifice  ;  but  when  no  such  necessity  exists,  or 
can  justly  be  alleged,  you  may  well  imagine  that 
they  are  brooding  with  no  good  feeling  over  the 
injuries  they  are  enduring,  and  are  looking  for- 
ward with  impatience  to  the  day  of  their  deli- 
verance. The  multitudes  in  various  modes  af- 
fected by  this  question  are  loudly  call  ng  for  re- 
dress— this  redress  they  are  entitled  to  demand 
—and  it  is  in  the  power  of  the  state  to  afford  it 
to  them,  gradually,  perhaps,  but  certainly,  by 
means  of  the  canal  funds  and  revenues  remain- 
ing after  the  application  of  $1,500,000  in  the 
manner  proposed  by  the  amendment  under  con- 
sideration. 

While  it  is  conceded  that  the  discharge  of  the 
public  debt  is  first  and  at  all  events  to  be  provided 
for,  I  contend  that  it  is  our  imperative  duty  to 
secure  the  suitable  and  requisite  improvement 
of  the  Erie  canal,  and  the  resumption  of  the  un- 
finished canals,  including  the  Oneida  Kiver  im- 
provement,  if  these  latter  objects  can  be  accom- 
plished consistently  with  our  first  duty  to  the 
public  creditor.  I  appreciate  the  magnitude  and 
importance  of  this  subject  in  its  various  bear- 
ings  ;  I  have  approached  and  examined  it  with 
a  full  sense  of  the  responsibilities  it  involve?, 
and  my  conclusions  have  been  formed  with  the 
deliberation  which  it  demanded.  These  conclu- 
sions are,  that  the  proposit'on  contained  in  the 
amendment  presents  a  sure  and  safe  mode  in 
which  the  public  debt  may  be  discharged  and  the 
public  improvements  just  mentioned  completed 
in  a  reasonable  time,  and  thus  the  public  faith 
be  preserved  alike  with  the  creditor  and  the  citi- 
zen. To  show  the  practical  workings  of  the 
proposed  sinking  fund  of  $1,500,000,  and  its  sure 
extinguishment  of  the  public  debt  within  a  rea- 
sonable period — namely,  within  23  years — I  .will 
read  the  following  table,  prepared  by  the  gentle- 
ixom XdvingstoE,  (Mr.  Ayrault,)  as  skill- 
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fal  and  able  a  financier  as  is  found  on  this  floor, 
and  who  vouches  for  its  absolute  accuracy. 

Table  showing  the  extinguishment  of  the  pub- 
lic debt  of  this  state,  by  applying  thereto  annu- 
ally out  of  the  canal  levenues  the  sum  ol  $1,- 
500,000  lor  10  years,  and  $2,000,000  thereafter  .— 

Amount  of  Principal  Dent,  July  1,  1846, $22,300,000 

Int.  one  year  ut  5£  per  ceut, 1 ,226,500 

23,526,500 
Payment, 1,500,000 


Debt  July  1,1817,    22,026.500 

lat.  oue  year  at  5£  per  cent, 1,211 ,157 


23,237,957 
Payment,    1,500,000 


Debt  July  1,  1848, 21,737,957 

Int.  one  year  at  5£  per  cent l,iyd,587 

22,933,514 
Payment, 1,500.000 

Debt  July  1,1849. 

lilt  one  year  at  5 \  per  cent 

22,612.338 
Payment, 1,500.010 


Payment, 


Debt  July  1,  1859 

Int.  one  year  at  5  per  ccut. . 


Payment,  . 


Debt  July  1,  1860, 

Int.  one  year  at  5  per  cent. 


Payment, , 


Debt  July  1,1861 

Int.  one  year  at  5  per  cent.. 


Payment, 


Debt  July  1,  1862, 

lut.  oue  year  at  5  per  ceut. 


21.434,544 
.  1J7S845 


Debt  July  1,  1S50 21,112,388 

lm.  one  )  ear  at  5£  per  ceut 1  161 ,180 


22,273.568 
1.500,000 


Payment, 

Debt  July  1.  185 1 20.773,568 

Int.  one  year  at  5£  per  cent 1,142,545 


21.916,113 
Payment  1,500,000 


Debt  July  1,1852 20416,113 

lut.  one  year  at  5J  per  cent.  , 1,122.8-5 


21,538,998 
Payment, 1 .500,000 


Debt  July  1.1853.    20  038.998 

Int.  oue  year  at  5|  per  cent 1,10*2, 144 

21,141,142 
Payment, 1,500.000 


Debt  July  1,  1854 19,611,142 

Int.  one  year  at  5£  per  cent 1,080,262 


20,721,404 
Payment,   1,500,000 


Debt  July  1,  1855 19,221 .404 

lut.  one  year  at  5£  per  cent 1,057,177 


„  20,278.581 

Payment 1,500.000 


Debt  July  1,  1856, 18,778,581 

The  interest  for  the  ten  preceding  years  has  been  cast 
at  5$  per  cent,  and  SI, 500,000  applied  as  an  ai.nual  sinking 
fund  ft 

l-'mm  July  1,  1856.  the  interest  has  been  cast  at  5  per  cent, 
arid  $2,000000  applied  annua.ly  as  a  sinking  fund. 

/  mount  of  Debt  July  1 ,  1856, $  18,778,581 

lut  one  year  at  5  per  cent 938,929 


19.717.510 
2,000,000 


Payment, 

Debt  July  1,  1857, 17,717JSH> 

Int.  one  year  at  5  per  cent 885,875 


18.603.385 
Payment, 2,000,000 


Debt  July  1.  1S58, 16.603385 

lat.  one  ytar  at  5  per  cent... 830,169 


Payment, 


Debt  July  1,  1863,    

Int.  one  year  at  5  per  cent. . 


Payment,  . 


Debt  July  1,1864, 

Int.  oue  year  at  5  per  cent. . 


Payment, . 


Debt  July  1,  1865, 

Int.  one  year  at  5  per  cent. . 


17,439.554 
2,010  0C0 

15,433,554 
771,677 

16,205,231 
2.000X00 

14.205,2-il 
710,261 

14,915,492 
2,000,000 

12,915,4J.2 
•    645,774 

13.561,266 
2,000,000 

11,561,266 
578.063 

12,139.320 
2000  000 

10.139.329 
506,166 

10.646:395 
2.000.000 

8,646.295 
4^2.314 

9,078,609 
2,000.010 

7,078.609 
353.9^0 

7,432.539 
2.000.000 

5,432539 
271.t2tf 

5,704.165 
2.000.000 

3,704.165 
1^5,203 

3.889,573 
2100.C00 

1,889.373 
91,468 

1,083:841 

16.159 


2,000.000 

Any  gentleman  can  examine  this  table  at  his 
pleasure.  It  can  be  understood  by  any  one  the 
least  conversant  with  the  commonest  rules  of 
arithmetic  j  and  it  furnishes  an  unanswerable 
demonstration  of  the  important  truth  that  ihe 
public  debt  will  beyond  casualty  or  peradventure 
be  fully  paid  and  overpaid  on  the  first  day  of 
July,  1869,  by  creating  the  sinking  fund  we  pro- 
pose ;  and  this  too.  entirely  out  of  the  canal  re- 
venues,  without  the  creation  of  a  dollar  of  new 
debt  or  the  imposition  of  any  additional  tax 
whatever  ;  while  at  the  same  time,  as  I  will 
soon  show,  a  liberal  annual  sum  will  remain  of 
the  surplus  of  those  revenues,  applicable  to  the 
improvement  of  the  Erie  and  of  the  gra  Jual  com- 
pletion  of  the  other  canals,  and  applicable  also 
to  other  purposes  of  the  Government,  if  it  is  just 
and  equitable  that  they  should  be  so  applied.  I 
must  confess  myself,  sir,  highly  gratified  at  hay. 


Payment, 


Debt  July  1,  1866, 

Int.  one  year  at  5  per  cent. . 


Payment,  . 


Debt  July  1.  1867 

Int.  one  year  at  5  per  cent. 


Payment, 


Debt  July  1,  1868 

Int.  one  year  at  5  per  cent.  , 


July  1,  1869,  $2X00,000  will  over-pay  the  debt 

by 
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ing  been  able  to  arrive  at  a  conclusion  so  auspi- 
cious to  the  best  interests  of  our  State,  and  so 
well  calculated  lo  diffuse  joy  and  gladness  among 
so  many  thousands  of  our  people.  You  have 
perceived,  sir,  that  this  table  assumes  the  debt 
at  $22,300,000,  and  I  affirm  that  this  sum  in  fact 
exceeds  the  whole  of  the  existing  debt  c%4*  the 
State,  deducting  therefrom  the  available  means 
on  hand.  There  has  been  for  a  long  time  a  suit 
of  mystery  hang  nj  around  this  question  of  the 
amount  ol  the  public  debt ;  and  1  have  heard  fre- 
quent complaints  that  the  accounts  at  the  public 
offices  are  kept  in  such  a  way.  and  the  statements 
furnished  by  them  are  made  in  such  a  manner, 
that  it  is  quite  difficult  lo  ascertain  what  the  pre- 
cise and  exact  amount  of  our  debt  is.  I  believe 
I  can  now  solve  the  difficulty  and  present  an  ac- 
curate view  of  this  matter.  The  Comptrol  er. 
whose  peculiar  financial  notions  I  do  not  wholly 
admire,  but  to  whose  capacity,  integrity  and 
fidelity  I  bear  willing  testimony,  made  a  report 
on  the  9th  instant  in  answer  to  a  resolution  of 
the  Conveniion,  which  furnishes  the  data  for 
precisely  ascertaining  the  present  actual  debt  of 
the  State  over  and  above  available  funds  on  hand. 
This  debt  for  all  practical  an  I  substantial  pur- 
poses may  be  stated  at  $21,864,993  35  on  the  1st 
day  of  September  instant.  I  will  state  the  mode 
by  which  I  arrive  at  this  result,  and  every  gen- 
tleman  can  then  form  his  own  opinion  as  to  its 
substantial  accuracy. 

The   Comptroller  reports   the  whole  debt  as 
follows  : — 

Canal  stock $17,143,433  13 

Railroad  and  canal  stock 5.2^,700  00 

jCompiroUer's  bonds 1.507.00-2  5y 


$23,879,140  72 


Add  Indian  annuities  for  which 

lit»  stock  is  issued $122,G94  87 

Also  dues  of  specific  funds 740, 151  78 


8G2.846  65 


Total $24,74  W7  37 

From  this  aggregate  of  $24,741, Vl.7  37,  I  deduci  as  lol- 
lows  :— 

(I.)  Amount  deposited $198,G22  56 

(2  )  Loaned  to  solvent  canal 

and  R.  R.  Co'* 1.713,000  00 

(3  )  Available  funds 505.442  14 

(4. )  Loan  to  city  of  Albany. .        30,000  00 

( 5.)  Loan  to  Banks 314,448  02 

(6  )  One-half  of  "  balance  in 

Banks*' 15,476  30—  $2  876,989  02 

Leaving  as  the  true  indebtedness.. .  $21,661,998  35 
I  will  now  explain  the  reasons  for  the  preceding 
deductions. 

Item  No.  1,  is  deducted  as  being  the  amount 
stated  by  the  Comptroller  to  be  actually  deposi- 
ted in  the  Bank  of  the  Manhaitan  Company  in 
payment  of  Stale  stock  past  due. 

Item  No.  2,  is  deducted  because  it  consists  of 
State  stocks  loaned  to  solvent  companies,  who 
have  punctually  paid  the  interest,  and  who, 
there  is  no  reason  to  doubt,  will  continue  to  pay 
the  interest  and  redeem  the  principal  when  it 
falls/iue.  Some  of  these  companies  in  addition 
to  the  payment  of  the  interest,  pay  a  certain  an- 
nual sum  for  a  sinking  fund.  This  item  (No.  2) 
is  composed  as  follows;—- 

State  stock  loaned  to«** 
BelaWar*  iteid  Hudson  Cannl  Co $7$3&Q9 


Auburn  and  Rochester  Railroad  Co 200.000 

Long  Island  Railroad  Company. 100.000 

Hudson  and  Berkshire  Railroad  Co 150.000 

Tonawanda  Railroad  Company, 100,000 

Tioga  Coal-Iron  Mining  and  Manufacturing 

Company,    70  000 

Schenectady  and  Troy  Railroad  Company, .. .  100,000 

m  $1,713,000 

Item  No.  3,  is  deducted  because  in  the  same 
report  the  Comptroller  states  it  to  be  the  amount 
of  cash  on  hand  deposited  in  bank. 

Item  No.  4,  is  deducted  because  it  is  a  loan  to 
the  city  of  Albany  ;  it  is  classed  by  the  Comp. 
tro  ler  among  "  unavailables"  for  the  reason  that , 
it  wa?  not  paid  at  maturity.  The  city  of  Albany 
as  well  as  the  pulic  in  general  will  be  astonished 
to  learn  that  a  debt  of  $30,000  against  that  city 
is  an  "  unavailable"  demand.  Had  the  Comp- 
troller put  the  debt  in  suit,  I  am  of  opinion  that 
the  sheriff  would  before  this  time  have  made  it 
"available." 

Item  No.  5,  is  deducted  for  the  following  rea- 
son. The  Comptroller  (in  the  same  report,) 
slates  that  "  if  the  banks  continues  to  pay  their 
several  contributions  to  the  Safety  Fund  to  the 
end  of  thtir  charters,  this  sum  will  be  paid  as  it 
ma  ures  from  1850  to  1853."  Now  I  apprehend 
it  may  be  safely  affirmed  that  the  existing  sol- 
vent safety  fund  banks  "  will  continue  to  pay 
their  contributions  to  the  end  of  their  charters." 
I  do  not  believe  that  this  admits  of  any  reason- 
able  doubt. 

Item  No.  6,  is  deducted  under  the  following 
circumstances.  The  Comptroller  in  the  same 
report,  among  unavailable  items,  enumerates 
"balances  in  banks,  $230,952.60"— and  on  this 
item  he  remarks  as  follows  :  "  Of  the  balance  of 
$230,952  60  due  from  broken  banks,  some  portion 
will  be  paid  from  the  safety  fund  and  a  portion 
will  be  lost."  It  may  well  be  believed  by  all, 
who  know  the  proverbial  caution  of  the  Comp- 
troller and  his  disinclination  to  show  the  "sunny 
side"  in  financial  matters,  that  under  the  state- 
ment I  have  just  extracted  from  his  report,  it 
will  be  very  safe  to  estimate  his  "some  portion" 
at  50  per  cent,  and  I  have  made  the  deduction  ac- 
cordingly. I  have  been  thus  particular,  Mr. 
Chairman,  in  this  statement,  for  the  purpose  in 
part  of  contributing  my  share  to  satisfying  the 
public  curiosity  as  to  the  real  amount  of  our  pub- 
lic debt,  but  mainly  to  show  that  this  debt  is  not 
assumed  at  too  small  a  sum  in  the  table  I  had 
the  honor  to  read. 

For  the  sake  of  convenience  I  will  call  the 
tolal  debt  $22,000  000,  composed  of  the  canal 
debt  say  $17,000,000,  and  the  General  Fund  debt 
say  $5,000,000  ;  these  sums  of  course  are  not 
precisely  accurate,  but  for  all  the  purposes  of 
this  dijjCiission  they  are  sufficiently  so.  It  will 
be  seen  then  that  by  the  plan  I  advocate,  the 
whole  debt  of  the  State  of  every  kind  will  be 
cancelled,  including  the  debts  created  by  the 
lateral  canals,,  by  the  defaulting  railroads,  &c, 
and  that  the  debt  denominated  the  general  fund 
debt  will  be  extinguished,  by  means  of  the  canal 
revenues.  This  latter  debt,  as  has  already  been 
slated,  amounts  to  about  five  millions  of  dollars, 
and  by  paying  that  in  this  manner,  the  canal 
revenues  pay  to  the  General  Fund  that  sum.  It 
is  beyoud  all  doubt  or  question  that  the  canals 
ought  to  pay  to  the  Qeneral  Fund,  or  in  other 
w#rd*,  to  the  State  for  general  purport,  vUh 
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sums  as  have  been  advanced  from  that  fund  for 
the  canals.     The  question  what  the  amount  of 
these  sums  is  has  been  fully  discussed  on  this 
flo«  r    by   the  gentleman   from  Herkimer,  (Mr. 
Hoffman,)  ani  the  gentlemen  horn  Aheg.ny, 
(Messrs.  Angel  and  .Stow  ;)    the   former   con- 
tends that  the  debt  due   from   the  canals  to  the 
General    Fund    is    13   millions  of   dollars,   the 
greater  part  of  which  is  composed  of  the  auction 
and  salt  duties  and  of  compound  interest.     The 
In  Iter   gentlemen   have   most   ally,  and    in    my 
judgment  most  successfully  argued,   that  this 
debt  does   not   on   any   just   ground  exceed  live 
millions  of  dollars,  and  that  the  miction  and  salt 
duties  cannot  on  any  legal  or  equitable  principle 
be  deemed    a   part  of  it.     Wilhout  that  part  no 
one  would  contend  that  this  debt  exceeds  live 
millions.    I  shall  not  perform  the  supererogatory 
part  of  repeating  the   arguments  of  the  gentle- 
men I  have  mentioned,  but  if  1  mistake  not,  they 
demonstrated  that  the  a  action  duties  were  main- 
ly brought   into   being  by  the  canals,  that  they 
were  created  by  and  fur   the  canals   specially, 
and  that  they  were  so  levied  and  paid  that  they 
were  in  fact  a  local  and  not?  a  general  tax  ;  that 
as  to  the  salt  duties  they  scarcely  existeJ  prior 
to  the  canals  j  thf  y  were  raised  400  per  cent  per 
bushel  expressly   for  the  canal  ;  and  by  means 
solely  of  the  canals  the  manufacture  was  so  in- 
creased as  to  raise  a  large  instead  ol  a  trifling 
sum  from  this  source  ;  that  from  the  very  nature 
of  the  case,  this  tax  was  a  local  tax  imposed  on 
the  western  section  of  the  State  in  consideration 
of  the  peculiar  benefits  they  v\ere  to  derive  frwm 
the  Erie  canal  ;  thoj>e  and  various  other  argu- 
ments adduced  by  these  gent'emen,demtnstrn ted, 
in  my  judgment,  that  these   items  could,  on  no 
proper  principle,    be    used    to   swell   the  debt 
of  the  canals  to   the  General  Fund  ;  and  they 
thus  showed  that  this  debt  does  not  exceed  the 
sum  of  five  millions.     Indeed,  sir,  so  strong  is 
my  conviction  on  this  point  that  I  would  be  wil- 
ling to  risk  the  decision  of  the  whole  question 
now  pending,  on  the  i:?sue   of  a  submission  of 
these  claims  of  the  general  fund  against  the  ca- 
na's,  to  the  arbitrament  of  any  impartial  tribu- 
nal, of  the  present  Chancellor  or  present  Judges 
of  the  Supreme  Court ;  and  if  on  a  fair  view  of 
all  the  facts,   and   alter  hearing  the  gentleman 
from  Herkimer  as  counsel  for  the  General  Fund, 
ami  the  gentleman  from  Krie  in  behalf  of  the  ca- 
nais,   either   of  those   tribunals   would    award 
against  the   latter  over  the  sum  of  five  millions 
of  dollars,  I  would  be  almost  willing  to  say  that 
I  would  adopt  the  sinking  fund  proposed  by  the 
standing  committee,  and  yield  up  that  proposed 
by  the  amendment.     Ami,  sir,  this  is  a  matter 
not  o'idle  theory  or  curious  speculation  merely, 
but  of  practical  importance,  lor  upon  it  the  gen- 
tlemen from   Herkimer  mainly  builds  his  argu- 
ment in  support  of  the  sinking  funds,  which  he 
has  advocated  and  in  behalf  ol  the  uses  to  which 
the  latter  of  his  p>opo3ed  funds  ($672,500)  should 
be  applied.     If  the  debt   of  the  canals  to  the 
General  Fund  is  only  five  millions,  the  gentle- 
man concedes  that  this   last  sum  should  be  re- 
duced to  $250,C00.     The  gentleman  has  repeat- 
edly in  the  course  of  this  debate,  stated  and  as- 
fumed  as  a  principle,  that  as  between  the  canals 
and  the  General  Fund,  all  that  could  be  required 
of  tfct  ifrfi&er  was  te  pay  tlic  d«bt  jutily  <ftt« 


from  them  for  advances  cmt  of  the  Genera?  Fundf 
he  has  over  and  over  asain  repudiated  the  doc- 
trine that  the  canals  should  be  burdened  with  the 
support  of  the  uovernmenl  and  the  payment  of 
its  annual  current  expen.-es.  1  am  not  to  say 
whether  the  views  of  the  gentleman  on  this  point 
aie  or  are  not  sound. 

1  desire,  in  connection  with  this  branch  of  tl»e 
subject,  Mr.  Chairman,  to  call  the  attention  of 
the  committee  »o  a  fact  that  cannot  tail  to  excite 
their  unfeigned  astonishment.  The  distinguish* 
eJ  gentleman,  to  whom  I  have  so  often  alluded 
(Mr  Hoffman,)  has,  as  1  have  before  remarked, 
often  in  this  debate  spoken  in  terms  of  just  ab- 
horrence of  the  violation  of  the  public  faith  ;  he 
has  insis-ted  that  that  laith  would  be  violated  by 
the  adoption  of  any  plan  that  did  not  provide 
for  the  payment  of  the  public  debt  as  early  as 
the  )ear  1364,  and  all  these  allegations  he  h;  s 
based  mainly,  at  times  apparently  entirely,  on 
the  pledge,  contained  as  he  alleges*  in  thelamous 
act  of  1842,  that  the  public  debt  should  be  paid 
within  22  and  one  half  yeais  after  that  tune. 
We  have  heard  much  now  and  heretofore,  within 
and  wilhout  this  hall,  of  the  vaunted  "  policy  of 
1842,"  as  exhibited  by  that  act  and  as  manifest- 
ed among  other  provisions  of  that  act,  by  that 
above  mentioned  in  reference  to  the  final  time  cf 
paying  the  public  creditor.  Ko*v,  Mr.  Chair- 
man, will  it  not  excite  your  special  wonder  and 
that  of  all  who  hear  me,  when  I  state  the  fact, 
that  the  provisions  of  the  proposed  amendment 
not  only  do  not  violate  the  public  faith  by  ex- 
tending the  payment  of  the  public  debt  beyond 
the  time  limited  in  the  act  of  1842,  but  they 
actually  preserve  it  more  than  inviolate  by 
shortening  that  time  three  years  !  So  much  has 
been  said  on  this  subject,  and  so  much  reliance 
has  been  placed  by  that  gentleman  in  various 
paits  ol  his  argument  on  that  provision  of  the 
act  of  1842,  that  it  cannot  be  amiss,  sir,  to  devote 
a  tew  moments  to  demonstrating  that  that  cele- 
brated act  extends  the  time  of  payment  of  the 
public  debt  to  thirty  years  instead  of  twenty-two 
and  a  half— to  1871  or  1872  instead  of  to  1869, 
as  is  provided  in  the  amendment,  which  the  gen- 
tleman denounces  as  a  violation  of  the  public 
faith  for  the  reason,  as  he  asserts,  that  it  post- 
pones beyond  the  period  plighted  and  pledged  by 
the  act  of  1842,  the  payment  of  the  just  debts  of 
the  €tate. 

That  act  was  passed  on  the  29th  day  of  March 
1842;  it  provides  among  other  things  that  the 
commissioners  of  the  Canal  Fund  shall,  "at  the 
close  of  every  fiscal  year,  ascertain  and  state  the 
amount  of  canal  debt  now  existing  and  autho- 
rized by  this  act,  so  far  as  the  same  shall  remain 
unpaid,  and  distinctly  the  annual  interest  on 
said  debt;"  and  that  "  the  surplus  of  the  canal 
revenues,  after  paying  all  just  expenses,  &e., 
shall,  to  an  amount  at  least  equal  to  one- third 
ol  the  interest  of  the  canal  debt  remaining  un- 
paid, be  sacredly  devoted  as  a  sinking  fund,"  &c. 
The  bare  reading  of  these  provisions  of  this  act 
must  satisfy  any  person  ordinarily  versed  in  the* 
English  language,  that  its  true  and  only  construc- 
tion is,  that  the  sinking  fund  thereby  provided 
is  a  sum  equal  to  one. third  of  the  interest  on  the 
canal  debt  remaining  unpaid  at  the  close  of  every 
tiscal  year.  Resides,  sir,  is  it  possible  to  sup* 
post  that  tht  autbw  ef  U>«t  act,  or  tug  letpsiiu 
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ture  which  passed  it,  if  he  or  they  had  intended 
that  a  fixed  and  certain  sum  should  annually  be 
set  apart  as  a  sinking:  fund,  would  have  resorted 
to  the  clumsy  circumlocution  of  saying  that  **  it 
shoul  I  be  a  sum  equal  at  least  to  one- third  of  the 
interest  of  the  debt,"  &c,  instead  of  slating  di- 
rect'y  the  sum  itself.  Yet,  sir,  the  whole  argu- 
ment of  the  gentleman,  that  that  act  promised 
an  I  pledged  the  public  faith  to  the  payment  of 
the  debt  in  22£  years,  is  founded  on  the  assump- 
tion that  the  true  construction  of  the  act  is,  that 
the  sinking  fund  provided  by  it  is  a  sum  equal  to 
one-tbir  I  of  the  interest  of  the  debt  as  it  then 
was,  instead  of  one  third  of  the  interest  on  the 
debt  remaining  unpaid  at  the  close  of  each  year. 
Sir,  that  debt  as  it  then  existed  was  well  known 
—•it  was  $20,710,335— one-third  of  its  interest 
was  $375.909. 00 — and  if  this  latter  sum  had  been 
Jnten  le  I  as  the  fixed  and  permanent  sinking 
fun  I,  it  is  impossible  to  be'ieve  that  the  sum 
would  not  have  been  named  and  stated  in  the 
act.  [Here  the  gentleman  from  New-York, (Mr. 
Tilden,)  iuquhvd  whether  the  debt  would  ever 
be  fully  paid  on  the  construction  given  to  the 
act  by  the  gentleman  from  Oneida. J  I  answer 
the  gentleman,  by  informing  him  that  under  the 
operation  of  the  sinking  fund  provided  by  the 
act,  an  "  infinitesimal "  sum  would  remain  un- 
pai  I  after  the  expiration  of  30  years — but  if  this 
is  an  absurdity,  it  is  one  for  which  the  authors  of 
the  act,  not  others,  are  responsible.  Besides,  I 
will  in  a  moment  furnish  the  gent'eman  with  an 
authority  as  to  the  construction  ot  the  act,  with 
which  he  at  lea?»t  will  be  satisfied.  I  said,  sir, 
that  this  act  of '42  proviied  for  the  payment  o( 
the  debt  in  30  years  and  no  sooner  ;  and  the  fol- 
lowing  table  proves  the  truth  of  my  assertions. 
[See  statement  A.] 

T  promise  I,  sir,  to  furnish  the  gentleman  from 
New-*York  with  an  authority,  to  which  he  at 
least  would,  bow  with  reverence — and  that 
authority  is  no  less  than  the  present  Comptroll- 
er. In  the  annual  report  of  that  officer  for  the 
year  1345,  he  expressly  assorts  the  precise  con- 
struction for  which  I  contend  ;  and  he  ascertains 
the  sum  of  the  sinking  fund  for  that  year  accor- 
dingly. 

The  following  is  his  language  :— 

The  act  of  1842  provides  that  the  Commissioners  of  the 
Canal  Fund  shall,  at  the  close  of  each  year,  make  a  state- 
ment of  all  the  expenditures  on  account  of  the  several  ca- 
nal funds,  and  also  a  statement  ol  all  the  canal  revenues, 
and  ot'  the  canal  debt,  and  the  amount  required  to  pay  the 
annual  interest  thereon. 

The  annual  statrmenl  made  out  according  to  the  require- 
ments of  the  law  referred  to,  shows  a  surplus  of  cam  1  reve- 
uues,  bryoud  the  payments  mad«\  as  provided  in  the  same 
law,  f>r  the  fiscal  year  ending-  on  the  30th  September  la*t, 
41ri44.)  of  S-37'>,'54o.:).>.  The  annual  interest  on  the  canal 
debt  remaining  unpaid  at  the  elo.*e  of  the  year,  is  $1,120.. 
397.00-  one-third  of  this  sum  is  $.375,465.96,  and  the  12th 
section  of  the  act  of  1^42  declares,  that  the  canal  surplus, 
shall,  to  an  amount  at  least  equal  to  one-third  of  tlie  inter- 
est of  the  canal  debt  remaining  unpaid,  be  sacredly  devoted 
and  applied  as  a  sinking  fund  for  the  redemption  of  the 
canal  fund. 

It  will  be  seen  that  this  officer  states  the  sink- 
in?  fund  for  that  year  to  be  $375,465,  being  one- 
third  of  ihe  interest  on  the  debt  remaining  un- 
paid at  the  close  of  the  preceding  fiscal  year,  in- 
stead of  $375,909,  one-third  of  the  interest  on 
the  d*bt  as  it  was  at  the  time  of  the  passage  of 
tfct  act  ef  '42,    What  could  lie  mure  explicit? 


and  what  then  becomes  of  the  argument  of  this 
gentleman  from  Herkimer,  based  as  it  mainly 
is,  in  many  of  its  vitally  important  parts,  on  the 
assumption  that  the  act  of  '42  pledged  the  faith 
of  the  state  to  the  payment  of  its  debt  in  22£ 
year*  ? 

Having,  as  I  trust,  sir,  incontrovertibly  de- 
monstrated that  by  the  plan  proposed  in  the 
amendment  the  entire  debt  of  this  slate  would 
be  certainly  extinguished  in  the  year  13ti9.  an  I 
this  great  and  primary  object  being  thus  se- 
cured, I  will  proceed  to  consider  the  effect  .md 
bearing  of  that  amendment  on  the  farther  great 
and  important  question  of  the  Erie  cnnal  im- 
provement and  the  completion  of  the  unfinished 
canals. 

[The  gentleman  from  Clinton  (Mr.  Stetson) 
here  inquired  whether  the  act  of  '42  contained 
any  provision  nece>sarily  postponing  the  pay- 
ment of  any  part  of  the  public  debt  as  it  fa  I  s 
due  j  and  intimating  that  such  was  the  effect  of 
the  amenlment  under  consideration.] 

I  inform  the  gentleman  that  in  this  rpspect 
there  is  no  difference  between  the  act  of  '42  and 
the  proposed  amendment :  neither  of  them  con- 
tains any  such  provision,  or  anything  bearing 
any  resemblance  to  it. 

The  net  canal  revenues  of  the  present  year 
may  be  safely  stated  at  about  $2,200,000  ;  deduct 
from  this  the  proposed  sinking  fun  I  of  $1,- 
500,000,  and  it  leaves  tne  sum  of  $700,000  to  be 
applied,  if  desirable,  to  the  works  in  question, 
or  to  other  state  purposes. 

[The  gentleman  from  Herkimer  (Mr.  Hoff- 
man) inquired  how  the  current  expense*  ol  the 
government  were  to  be  provided  for  under  the 
amendment?] 

I  ask  the  gentleman  if  he  has  not  often,  in 
this  debate,  asserted,  and  if  he  does  not  now 
maintain,  that  these  expenses  should  not  be 
charged  on  the  canal  revenues?  [Mr.  H.  re- 
plied in  the  affirmative.]  I  then  answer  the 
gentleman  that,  if  his  position  is  correct,  these 
expenses  would  be  provided  for  in  the  ordinary 
manner  in  which  this  government  and  all  olhei 
governments  provide  for  such  expenses  j  but  1 
go  farther,  and  say  that  this  question  does  not 
arise  under  this  amendment :  it  should  be  a  sub- 
ject  of  discussion  and  adjustment  under  some 
subsequent  amendment  to  be  proposed. 

U  a  portion  of  this  surplus  should  justly  and 
properly  be  applied  to,  and  should  be  required 
for,  the  ordinary  support  of  the  government, 
still  there  would  be  a  large  and  available  sum  to 
be  devoted  to  the  improvement  of  the  Erie  and 
the  resumption  of  the  unfinished  canals.  Should 
there  be  no  increase  at  all  in  these  net  revenues, 
the  surpluses  in  six  years  would  amount  to  the 
sum  of  $4,200,000,  a  sum  which  would  accom- 
plish  much,  perhaps  every  thing,  for  these 
works,  while  at  the  same  time  it  might  liberally 
contribute  to  the  current  annual  expenses  of  the 
government,  if  such  contribution  shall  be  re 
quired  by  justice  or  policy.  But,  Mr.  Ci.air 
man,  there  is  no  rational  doubt  that  the  average 
annual  increase  of  these  net  revenues  will  be 
large,  and  the  gentleman  himself  states  the  in- 
crease  in  the  aggregate,  for  the  ensuing  ten 
years,  at  $2,500,000,  and  h«leclares  that  it  is 
not  improbable  that  they  may  in  that  period  ex- 
ceed $4,000,000.    Attuning,  sir/  the  smallest 
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increase  contemplated  by  that  gentleman,  and 
for  six  years  tike  one-half  of  that  increase  and 
add  it  to  the  $4,200,000  above  stated,  and  you 
have,  unJer  the  plan  I  propose,  within  six 
years,  an  aggregate  of  $5,450,000  of  surplus, 
while  at  the  same  time  the  sinking  fund  ol  $1,- 
500,000  is  silently  and  surely  gnawing  at  the 
vitais  of  the  public  debt,  and  preparing  the  cer- 
tain way  for  ils  final  consignment,  at  the  pre- 
scribed period,  to  a  grave,  from  which,  I  agree 
with  the  gentleman  from  Herkimer,  there  is  to 
be  no  resurrection. 

This,  sir,  is  no  sketch  of  fancy,  no  gathering 
of  flowers  from  the  field  of  imagination  ;  it  is 
simple,  sober  reality — necessary  results  from 
facts  which  cannot  be  disputed,  and  from  figures 
which  cannot  lie. 

Again,  Mr.  Chairman,  we  are  told,  and  we 
agree,  that  the  canals  are  one  system  ;  that  they 
are  parts  of  a  whole.  It  is  on  this  ground  that 
the  Erie  canal,  after  honestly  paying  every  dol- 
lar  ot  its  cost,  has  been,  and  is  stid,  called  on  to 
pay,  or  to  furnish  the  means  to  pay,  for  all  the 
lateral  canals.  To  save  the  general  fund  from 
the  burden  of  the  cost  of  the  lateral  canals,  that 
burden  has  been  cast  on  the  Erie,  on  the  ground 
that  all  were  parts  of  a  system,  members  of  one 
body  j  and  well  and  nobly  has  she  responded  to 
the  call  and  borne  the  burden.  All  we  ask  now 
is  that  the  principle  be  continued  and  carried 
out,  and  that  the  unfinished  works  be  regarded 
as  they  always  have  been,  as  parts  of  this  great 
sjrstem,  an  I  as  such  that  they  may,  from  the 
same  source,  receive  the  same  aid  and  susten- 
ance that  has  been  extended  to  the  other  parts. 
And  who  can  complain  of  this?  Not  the  tax- 
payer, for  nothing  is  askel  (.f  him.  Not  the 
creJitor  of  the  state,  for  he  is  already  supera- 
bundantly secured,  and  his  security  is  in  no  de- 
gree to  be  affected.  Not  the  Erie  canal,  for  she 
is  able  and  ready  to  answer  the  call.  No,  sir  , 
justice  requires  that  this  call  should  be  answer- 
id,  and  consistency  and  duty  alike  demand  that 
the  sys-tem  should  be  completed,  and  thereafter 
that  all  its  parts  should  work  together  in  harmo- 
nious union,  reciprocally  aiding  and  assisting 
each  otner,  and  all  diffusing  their  blessings  and 
their  benefits,  directly  and  indirectly,  throughout 
every  part  of  our  proud  "  Empire." 

I  will  briefly  consider  some  of  the  objections, 
which  have  been  urged  by  the  gentleman  from 
Herkimer  against  the  proposed  amendment,  and 
the  results  it  is  designed  and  calculated  to  pro- 
duce. I  trust  I  have  already  sufficiently  answer- 
el  the  argument  as  to  the  violation  of  the  pub- 
lic faith.  I  have  shown  it  to  rest  mainly  on  a 
found .tiioit  of  sand.  It  is  true,  if  it  tan  be 
proved  that  a  debt  existing  in  M2,  and  on  which 
sun  Iry  payments  have  been  made,  is  the  debt 
remaining  unpaid  at  the  close  of  any  given  num- 
ber of  years  thereafter,  then  it  is  true,  that  by 
the  act  of  '42  the  public  debt  was  to  be  paid  in 
22£  years  ;  but  if  it  is  impossible  that  such  a 
statement  can  be  true,  then  equally  impossible 
is  it  for  the  gentleman  to  sustain  his  argument 
of  "  violated  faith." 

The  gentleman  has  argued  that  it  would  be 
unsafe  lo  limit  the  sinking  fund  to  so  small  a 
sum  as  one  million  and  an  half  of  dollars  ;  and  he 
argues  thus  because  he  apprehended  that  after 
ten  years  the  tolls  may  diminish.    Bat,  sir,  at 
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the  same  time  the  gentleman  tells  us  that  at  the 
lowest  computation  they  will  increase  to  $3,- 
500.000  at  the  end  of  the  ten  years,  and  I  believe 
the  gentleman  himself  would  hardly  be  willing 
to  rise  in  his  place  on  this  floor  and  assert  a  be- 
lief, that  for  the  remainder  of  our  term,  namely, 
the  thirteen  years  immediately  ensuing  the  first 
ten,  the  tolls  would  so  diminish  as  in  any  one  of 
those  thirteen  years  to  bring  them  down  to 
$2,000,000,  the  annual  sum  which  we  provide 
for  our  sinking  fund  during  those  thirteen  years. 
But  sir,  it  is  unnecessary  to  dwell  on  this  point  j 
those  who  heard  the  able  expositions  ot  this 
matter,  given  by  the  gentleman  from  Erie,  and 
the  gentleman  from  Chautauque,  (Mr.  Marvin,) 
must  regard  these  apprehensions,  if  sincerely 
entertained,  as  wholly  groundless.  No  one  who 
will  for  a  moment  look  at  the  map  of  our  coun- 
try and  ponder  on  the  illimitable  resources  of 
the  western  world  beyond  us,  yet  in  its  early  in- 
fancy, and  notwithstanding  the  immaturity  of  its 
years,  already  exhibiting  what  would  in  any 
other  country  be  deemed  the  resistless  energy  and 
giant  strength  of  mature  manhood,  no  one  who 
will  look  at  facts  as  they  are,  and  as  they  are 
certain  to  be,  as  surely  as  lime  continue*,  can 
unite  in  the  fears  and  forebodings  expressed  by 
that  able,  but,  as  I  respectfully  insist,  on  this 
occasion,  mistaken  gentleman. 

Again,  sir,  the  gentleman  has  dwelt  at  length, 
and  repeatedly,  on  the  great  amount  of  addition- 
al interest  required  by  the  plan  contained  in  the 
amendment,  and  he  las,  with  an  appearance  of 
gravity,  presented  to  us  a  statement  showing  the 
amount  of  debt  to  be,  not  only  the  debt  as  it  ex- 
ists, but   th*»t  amount  with  millions  of  interest 
adued  ;  as  if,  sir,  in  truth  the  man  who  has  giv- 
en his  bond  dated  this  day  for  one  thousand  dol- 
lars, payable   in  ten  years  with   interest,  is  this 
day  a  debtor  to  the  amount  of  seventeen  hundred 
dollars !     We  do  not  pay  the  debt  now  lor  the 
simple  reason  that  we  in  fact  save  nothing  by 
doing  so  ;  we  retain  and  use  the  monej — we  pay 
our  interest  at  maturity,  and  in  the  meantime 
make  profitable  use  of  our  funds.     Again,  sir, 
by  the  very  statement  of  our  proposition,  the  in- 
terest  to  fall  due  hereafter  is  adequately,  cer- 
tainly provided  Tor,  and   then  it  becomes  wholly 
immaterial  in  any  practical  sense  ;  and  it  can  in 
no  manner  be  regarded,  as  the  genteman's  fen- 
cy  seems  to  view  it,  as  some  awful  evil   to  fall 
upon  us  and  strike  us  down  at  a  future  day.-— 
The  gentleman's  views  on  this  point  seem  to  me 
very  analogous  to  those  of  the  man,  who  after 
having  nearly  completed    his   house  should  stop 
short  and  refuse  to  finisn    the  roof,  because  for- 
sooth he  owed   a  debt  payable  at  a  remote  day, 
and  he  proposed  to  invest  the  cost  of  the  roof  in 
a  sinking  fund  to  provide  for  the  payment  of  that 
remote  debt  and  its  interest  j  the  elements  in  the 
meantime  having  free  access  to  his  house,  and 
performing  their  work  of  destruction  upon  it.— 
In  truth,  if  the  gentleman's  doctrines  are  sound, 
it  would  seem  inevitably  to  result,  that  the  bet 
ter  policy  were  to  sell  our  canals  at  once  for  the 
amount  of  our  existing  debt,  because  on  the  gen 
tleman's  computation  of  interest,  according  to  hi! 
own  plan  we  should  save  $15,000,000  of  interest 
I  do  not  pretend  to  be  versed  in  the  mysteries  ol 
finance ;  but  if  all  the  gentleman's  expositions  of 
its  doctrines  are  correct,  J  for  one  should  desirt 
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to  be  delivered  fromTptfier  acquaintance  with 
a  *fien  e  so  occult  and  so  extraorJinary. 

The  |»:an  of  Hie  gentleman  himself  assumes 
the  existence  at  the  end  ot  each  of  several  years 
of  •'  deficiencies,"  as  he  denominates  them,  ani 
the  consequent  addition  of  interest ;  our  plan 
does  tfie  same  there  is  no  difference  in  princi- 
ple. In  fact,  sir,  the  question  and  difference  be- 
tween us  is  purely  one  of  time — and  that  time ' 
merely  the  brief  space  of  five  years.  He  pro- 
poses to  extinguish  the  debt  in  13  years,  we  in 
■23.  With  his  plan  of  13  years,  the  result  would 
be  an  inefficient,  feeble,  uncertain  provision  for 
such  improvements  of  the  Erie  canal  as  the  gen- 
tleman himself  admits  may  be  required  by  the 
most  persuasive  considerations  of  duty  and  of 
policy  j  his  plan  involves  the  abandonment  of 
the  unfinished  canals  for  ten  years  at  least,  and 
such  a  delay,  under  the  circumstances,  1  regard 
as  equivalent  to  their  abandonment  forever. — 
When  that  periol  shall  have  expired,  time  and 
the  elements  will  have  accomplished  their  task 
of  decay  and  dilapidation  —  and  those  costly 
structures,  on  which  so  much  of  our  treasure 
has  already  been  expended,  will  have  sunk,  as 
I  apprehend,  to  rise  no  more. 

On  the  contrary,  with  the  proposed  plan  of  23 
years,  reasonable  means  are  afforded  to  do  much, 
if  not  all  that  may  be  required,  toward  the 
Erie  canal  improvement,  and  to  commence  and 
gradually  to  coniinue  the  completion  of  the  Gene- 
tee  Valley  and  Black  River  canals,  and  thus  to 


perfect  our  eanal  system  now  so  near  its  con- 
summation. At  the  same  time  that  these  wise 
and  salutary  and  beneficent  results  are  secured, 
provision  the  most  ample,  as  I  have  already 
shown,  is  made  for  our  entire  and  absolute  ex- 
oneration Irom  public  debt. 

The  path  of  duty,  then,  Mr.  Chairman,  is  plain 
before  us  ;  and  why  shall  we  hesitate  to  walk  in 
it?  Are  we  called  on  to  refuse  to  enter  it  in 
obedience  to  some  favorite  financial  theory,  or 
for  the  purpose  of  gratifying  some  morbid  fan- 
cy or  some  apprehension  of  the  bugbear  of  ac- 
cumulating interest  ?  Or  is  it,  sir,  that  we  are  to 
be  frightened  from  it  by  the  cry  of  '•  Debt  and 
Taxation,"  when  no  debt  and  no  taxation  are 
in  it  or  about  it,  or  can  by  possibility  enter  it, 
shielded  anJ  guarded  as  it  is  by  the  secure 
barriers  which  the  plan  we  propose  throws 
around  it? 

Seriously,  Mr.  Chairman,  I  apprehend  that 
much  of  the  opposition  to  this  plan  arises*  from 
a  sort  of  "  point  of  honor,"  from  pride  of  opi- 
nion, from  a  set  of  ideas  and  sentiments  so  long 
entertained  and  dwelt  upon,  as  to  have  become 
as  it  were  second  nature,  and  therefore  proof 
against  the  light  of  truth  and  the  force  of  argu- 
ment. Sir,  this  opposition  may  succeed,  and  the 
plan  of  the  standing  committee  may  be  adopted 
here  j  but  should  this  unfortunately  be  the  re- 
sult, it  has  yet  to  undergo  the  ordeal  of  the  bal- 
lot-box,  and  there  it  will,  I  believe  and  trust,  be 
met  and  overthrown. 


*  STATEMENT  A. 

Showing  the  manner  in  which  a  six  per  cent  stock  will  diminish  by  applying  "  one-half  the  amount  of  the  interest  of 
the  debt  remaining  unpaid,"  to  accumulate  at  six  per  cent  as  a  sinking  fund,  according  to  the  provisions  of  the 
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A  SKETCH  OF  GEN.  TALLMADGE'S  REMARK; 


Judiciary. 


Mr.  TALLMADGE  rose  to  address  the  com- 
mitiee.  He  saij  that  the  gentleman  from  Chau- 
tauque,  (Mr.  Patterson,)  had  referred  a  day 
or  two  since,  in  this  debate-  to  a  bill  of  charges 
by  a  county  ju«'ge.— In  that  bill  he  had  chafed 
$78  for  one  day's  services,  and  in  another  he  had 
charged  upwards  of  $140  for  two  or  three  day's 
services.  All  these  charges  were  iegul ;  and 
many  others,  much  worse,  that  have  been  made 
at  different  times,  were  also  legal.  He  had 
risen,  not  to  allude  merely  to  this  point  in  the 
abstract,  but  to  say  this  much  to  the  Convention. 
in  order  to  show  them  the  necessity  for  more 
discreet  legislation  hereafter.  When  he  (Gen. 
T.)  spoke  of  these  charges  as  legal ;  he  meant 
that  tney  were  lawfully  made  according  to  ex- 
isting laws  ;  and  that  there  were  many  more  that 
were  much  worse  cases  than  those  which  had 
been  presented  by  the  gen.leman  from  Chautau- 
que,  (Mr.  Patterson.)  Why.  so  recently  as 
the  year  1345,  nn  act  was  passed  by  the  legisla- 
ture of  this  btate,  entitled  u  an  act  to  reduce  the 
number  of  town  officers  and  to  facilitate  the 
auditing  of  their  accounts  ;"  this  act  in  its  21st 
seeiion,  takes  from  the  District  Attorney  the  dis- 
cretion which  he  had  hitherto  held,  anJ  for  the 
due  exercise  of  which,  he  had  been  responsible 
to  the  supervisors  and  the  public,  and  makes  it 
manJatory  that  when  a  criminal  cause  is  put  off, 
the  District  Attorney,  the  prosecuting  officer, 
shall  recognize  all  the  witnesses  to  appear  at 
the  ensuing;  court;  by  which  there  was  at  once 
a  Pandora's  box  opened  for  the  commission  of 
great  wrong  ;  amongst  which  might  be,  and  fre- 
quent y  was,  the  increase  of  fees  and  the  unne- 
cessary imprisonment  of  witnesses  that  could  not 
give  security.  Another  abuse  was  opened,  grow- 
ing out  of  tne  business  of  the  Attorney's  office; 
and  multiplying  the  fees  ot  subaltern  officers  and 
police  magistrates.  He  alluded  to  this  in  charit) 
to  the  legislature,  which  passed  such  a  law — 
under  such  a  title  ;  but  he  thought  it  afforded 
sufficient  evidence  that  it  was  a  trick  or  fraud  on  ' 
that  legislature,  which,  perhaps,  was  busy  with 
something  else  than  merely  thinking:  (laughter.) 
some  of  them  probably,  absent  occasionally  to 
some  place  for  refreshments,  (much  laughter.) 
By  looking  at  the  19th  seclicn  of  the  same  act, 
gentlemen  would  see  that  it  helped  to  swell  the 
mass  nf  fees,  an  I  opened  the  door  for  corruption, 
fraud,  and  a  train  of  evils,  which  it  was  not 
nec^^ary  now  to  enquire  into.  That  we  must 
all  have  offices,  looks  too  much  like  the  English 
system  of  primogeniture,  an  1  by  providing  for 
the  younger  sons  of  the  nobility  in  the  army, 
navy,  &c:  This  s)stem  of  our  judiciary,  with 
t*»e  numerous  judges,  clerkships,  and  other  offi- 
cers, provides  a  like  result.  In  England  all  that 
class  of  persons  are  thus  amply  provided  for  ; 
but  our  more  economical  and  prudent  republican 
system  will  not  allow  that  plan  to  be  attempted 
here  We  must  conform  our  institutions  to  the 
new  state  of  society  into  which  we  are  placed 
by  our  new  form  of  government. 

The  debate  which  had  arisen  on  this  judiciary 
question  he  regarded  as  one  of  the  proudest  and 
most  valuable  that  had  yet  taken  place  upon 
this  floor  ;  and  he  commended  it  most  heartily 


for  the  talent,  the  spirit,  the  learning,  the  good 
fee.'ing,  and  the  assi.iuity  by  which  it  had  been 
characterized.  He  regretted  that  the  gentleman 
from  Cayuga  (Mr.  Shaw,)  should  have  felt  it  ne- 
cessary to  offer  a  resolution  to  limit  this  debate  ; 
and  he  (Gen.  T.)  ho  ed,  that  resolution  would 
be  laid  to  sleep  on  the  table. 

In  the  commencement  of  this  Convention,  he 
had  forewarned  the  members  against  the  bad 
policy  of  appointing  nineteen  standing  commit, 
tees.  He  said  then  that  it  would  lead  to  diffi- 
culty, and  the  result  had  verified  the  truth  of  his 
predictions. 

He  had  urged  then,  that  they  ought  at  the 
most  to  have  had  no  more  than  eight  standing 
committees,  one  for  each  article  of  the  Constitu- 
tion, and  indeed,  in  his  opinion,  three  commit- 
tees would  have  been  enough,  one  for  the  Judi- 
ciary, one  for  the  Executive,  and  one  for  the 
Finances.  And  by  means  of  the  labors  of  these 
we  would  immediately  have  gone  to  work,  and 
the  leaks  in  the  great  vessel  of  State  would 
have  been  soldered  up  as  the  public  had  demand- 
ed. The  Convention,  in  iis  wisdom,  had  spent 
six  weeks  of  the  session  in  the  reception  and 
discussion  of  resolutions,  re\olutionary  in  their 
principles  and  tendencies,  and  not  one  of  which 
would  ever  be  brought  to  maturity.  This  it 
was  that  he  had  disapproved  and  early  protested 
against  ;  and  ,now  at  the  end  of  twelve  weeks 
we  find  ourselves  in  this  position,  about  to  cut 
off  deba*e  for  want  of  time.  For  one,  he  was 
proud  to  see  it  was  now  understood.  To  stop 
debate — the  previous  question  -  to  cut  off  amend- 
ments— a  reference  to  a  select  committee  to 
report  complete — are  all  contrivances,  not  well 
>uite  I  to  the  consideration  of  this.  Convention, 
and  the  discreet  formation  of  the  articles  of  a 
new  Constitution. 

He,  however,  thanked  the  committee  for 
mpny  points  which  they  had  presented,  and 
which  would  be  beneficial;  at  the  same 
time  they  could  not  be  expected  to  have 
acted  with  any  great  unanimity.  It  was  a 
by- word  in  the  country,  that  if  you  want 
to  get  a  body  that  can  never  agree  upen  any 
possible  subject,  get  a  jury  of  lawyers  J  (laugh- 
ter,) and  here  we  had  a  jury  of  twelve  or  thir- 
teen lawyers  ;  and  the  proud  result  at  last  has 
been,  that  after  many  wreeks  of  discussion,  two 
of  them  have  been  brought  to  agree  upon  a  re- 
port,— (much  laughter.)  That  a  prophecy 
should  have  brought  about  a  result  of  such  unity, 
almost  made  him  fearful  of  a  prosecution  for 
witchcraft !  (laughter.)  We  have  seen  these 
minority  dissenting  reports  as  grand  sprouts 
springing  up  from  the  roots  ;  all  so  diverse  in 
character  and  form  that  the  most  skilful  bota- 
nist in  the  world  could  not  attempt  to  classify 
them. 

We  are  still  interchanging  ideas,  and  when  we 
have  finished  tl.is  discussion ;  when  each  point 
is  fully  canvasse.l — we  shall  then  go  to  voting, 
and  as  he  hoped  with  the  best  results.  That 
we  may  not  be  mystified  in  our  work,  let  us 
commence  it  in  regular  order,  and  begin  at  the 
foundation  ;  that  is,  with  the  justice's  courts. 
He  bowed  with  great  commendation  to  the  wis* 
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dom  of  the  gentle^MBpjr  New- York,  (Mr- 
Morris.)  who  the  oinwday  proposed  a  modi, 
fication  of  justice's   courts,   to  one  justice  and 
cleik,  and  limiting  their  jurisdiction  to  one  town. 
It  did  not  seem  to  have  occurred  to  that  gen- 
tleman that  there  were  towns  of  at  least  twenty 
miles  in  extent  in  some  ports  of  the  ktaie.  Go  to 
the  county  of  Dutchess — there  was  the  town  of 
Fishkitl,  about  twenty  miles  in  length,  one  way, 
an  J  many  other  towns  of  nearly  as  great  an  ex- 
tent,  in   that  county.    These  courts   must   he 
multiplied  for  local  convenience  in  the  several 
neigh  borhoo  is,  and  were  even  more  essential  to 
the  newer  than  to  the  older  counties.     No  one 
court  of  general  jurisdiction,  with  a  clerk  and 
other  officers,  can  supply  the  l^cal  convenience 
of  these   tribunals  of  an  individual  magistsate. 
The  county  coins  were  required,  and  he  would 
make   ttiein  the    best  kinJ  of  courts  that  they 
eould  possibly  be  made,  but  he  would  >till  pre- 
lerve  them  for  local  convenience.    His  attention 
m  early  life,  had  been  turned  to  practising  in  the 
Courts  of  Common  Plea<,  and  his  feelings  were 
wery  early  interested  in  favor  of  these  courts.   He 
looked  back  with  aJmiration,  love  and  delight,  to 
the  good  old  plain,  honest,  business  doing,  com- 
mon pleas  court  of  Dutchess  county.  On  the  bench 
of  that  court  had  sat  able  lawyers,   withdrawn 
from  business,  retired  merchants,  and   men  of 
ample  talents  and  liberal  education  ;  and  all  of 
them  proud  to  be  judges  of  the  common  pleas  of 
the  county  of  Dutchess.     We   never  wanted  a 
court  of  the  highest  possible  compensation  ;  for 
in  those  times  of  simplicity,  the  court  received 
honor  from   all,   and   few  appeals   were  made 
from  their  decisions.     It  was  quite  possible  that 
in  new  counties  this  may  be  different — he  could 
not  say  he    took    gentlemen    at    their    word, 
although  dark  in  description.     My  scheme  would 
be,  not  to  destioy  them,  but  to  elevate  the  court, 
to  improve  it,  and  perfect  it.    The  s-ystem  of 
justices'  courts,  common  pleas  and  king's  bench 
or  supreme  court,  is  one  derived  from  antiquity. 
You  can  draw  an  outline  of  the  plan  and  leave 
the  legislature  to  iill  up  the  details.     He  would 
be  willing,  an  1  he  advised  to  leave  to  each  court 
original   jurisdiction  ;  it    was    necessary   for 
local  Convenience.    Let  the  supervisors  be  made 
a  local  legislature  to  fix  the  compensation,  and 
perhaps   many  other  useful  regulations.    Self 
government  ought  thus  to   be   confided  to   the 
people.  He  knew  that  in  the  county  of  Dutchess 
it  co u LI  and  would  all  be  carried  into  effect,  and 
meet  with   general   and   public  commendation. 
He  would  now  allude  to  the  supreme  court  and 
to  the  contemplated  reorganization  of  that  court. 
It  was  indispensable  to  continue  a  county  court 
with  criminal  jurisdiction  to  a  certain  extent, 
as  evidently  necessary  for  its  local  business      It 
had  been  thus  continued,  and  with  civil  juris- 
diction, for  seventy  years,  and  since  the  founda- 
tion  of  our  government  we  derived  our  justices, 
county,  and  supreme  courts,  from  the  experience 
of  several  centuries  in  England.    There  would 
be  no  other  reason  to  take  the  civil  jurisdiction 
from  the  county  courts,   than   to  increase   the 
business  in  the  supreme  court,   and  thus  justify 
an  increase  of  the  number  of  the  judges  of  the 
supreme  court  and  augment   the  patronage  of 
party  politics,  by  giving  such  an  increased  num- 
ber of  iudges  to  pojAOar  election,  and  which 


must  come  to  the  lawyers  only.  If  the  civil 
jurisdiction  of  the  county  courts  must  be  des- 
troyed to  justify  the  enlargement  of  the  supreme 
court,  yet  he  would  urge  that  even  this  nunie,  ous 
supreme  court  could  not  so  well  perform  the 
small  local  business.  It  might  please  the  law- 
yers and  judges  to  be  all  elevate  1  in  their  busi- 
ness to  the  grade  of  the  supreme  court— ytt  he 
was  confident  it  would  lead  to  the  estab  ishment 
of  numerous  minor  and  local  officers,  an  I  the 
increase  of  fees.  H*»  would  form  the  supreme 
court  upon  that  consideration  which  would  re- 
quire a  less  number  of  judges  and  a  diminution 
of  expense. 

The  committee  propose  1  thirty-two  judges, 
and  to  the  city  of  New- York  four  more,  tor  ex- 
tra business,  and  four  others  for  the  court  of 
appeals  ani  to  hold  circuits.  Although  my 
worthy  friend  who  sits  near  me  was  greatly  t  x* 
cited  the  other  day  when  it  was  argued  that  the 
judges  would  require  to  have  $3000  each  as  an 
annual  salary  ;  yet,  he  said  that  it  was  indis- 
pensably necessary  that  these  judges  should  be 
all  kept  on  an  equality.  Aud  in  order  to  call 
for  the  talent  requisite  they  must  have  liberal 
and  appropriate  compensation.  Will  $3000  an- 
swer? Certainly  not  let>s  than  that  sum.  And 
when  you  send  them  travelling  on  circuits,  they 
must  have  a  liberal  allowance  for  their  travel 
fees  anJ  expenses.  He  was  certain,  therefore, 
that  it  would  not  be  less  than  $3000,  and  confi. 
dent  that  the  liberality  of  party  would  soon 
swell  it  to  $4000.  He  would  make  no  objection 
to  it.  But  when  we  ask  the  people*  to  take  the 
constitution,  my  word  for  it,  they  will  begin  to 
calculate  the  cost.  Forty  judges  with  $4000 
each,  is  $160,000  to  start  with,  as  a  judiciary, 
besides  the  many  minor  officers.  The  people 
would  begin  to  count  the  cost  as  compaied  with 
the  present  system.  It  is  said  the  clerk*'  lies 
are  over  $40,000.  For  his  own  part,  his  pre- 
ferences were  for  a  smaller  supreme  court  with  a 
well  organized  county  court  and  with  original 
jurisdiction  ;  which  he  (Mr.  T.)  thought  would 
suit  the  whole  people  much  better  and  be  more 
economical. 

Having  thus  intimated,  in  order  that  I  might 
not  be  misunderstood  in  any  part  of  my  re- 
marks, my  preferences  for  keeping  the  justices' 
courts  substantially  as  they  are,  a  court  subject 
to  legislation,  and  which  can  be  amended,  chang- 
ed or  altered,  by  that  power — having  done  that, 
and  having  constituted,  as  he  would  suggest, the>e 
county  courts, — 'he  would  leave  the  legislature  to 
make  such  judicious  arrangements  as  were 
deemed  desirable  with  regard  to  the  criminal 
business  which  these  courts  have  to  transact. 
He  would  prefer  a  supreme  court  of  twelve 
judges  ;  the  state  to  be  divided  into  four  dis- 
tricts with  three  judges  to  ea«.h,  to  hold  circuits, 
and  one  of  them  from  each  district  to  constitute 
a  supreme  court  over  all.  It  woull  be  very 
eisily  arranged,  then,  that  they  could  come  toge- 
ther in  banc  for  the  supreme  court,  and  that 
mode  would  satisfy  him,  and  be  one  of  economy 
and  local  convenience.  It  should  be  remember- 
ed that  a  court  of  twelve  judges  can  hear  and 
decide  causes  no  faster  than  a  court  of  three 
ju  Iges.  A  division  of  the  judges  to  hold  courts 
in  the  four  districts,  in  addition  to  the  circuit 
courts  in  the  counties,  is  equal  in  effect  to  a  four* 
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fold  increase  of  the  present  judicial  strength  of 
the  state.  It  will  be  entirely  adequate  to  do  the 
whole  business  of  the  state  •  including  that  of 
the  court  of  chancery,  when  simplified  and 
brought  to  trial  as  common  causes  before  a  jury. 
He  should  not  object  to  elect  the  judges  j  nor 
would  he  differ  from  those  who  might  prefer 
their  appointment;  if  an  approved  appointing 
power  can  be  provided.  But  if  the  judaes  are 
to  be  elected,  he  had  no  hesitation  to  say,  the 
elec'ioii  ought  to  be  in  the  several  senate  d  s- 
iric  s,  they  being  thirty-two,  and  corresponding 
with  the  number  of  the  proposed  judges.  To 
create  judicial  districts,  and  unite  the  election  of 
four  judges  in  each,  will  not  bring  the  election 
home  to  the  e!ectors,  and  a  personal  acquain- 
tance with  the  candidate;  nor  produce  so  sure 
a  scrutiny  into  his  fitness  an  1  character.  I  urge 
the  election  of  the  judges  in  the  single  senate 
districts  as  a  much  better  test  of  his  character 
and  adaptation  to  the  duties  of  the  office  ;  com- 
bined on  a  general  ticket  with  others  less  scru- 
tiny will  be  had,  and  less  fit  men  will  get  on  a 
ticket,  and  may  be  elected. 

The  objection  has  been  made  that  an  election 
by  single  districts  may  bring  the  tlection  of  a 
judge  within  the  influence  of  popular  excite- 
ment in  some  local  districts  ; — of  abolition — ami 
mason — anti-rent,  or  some  other  %>m.  This  is 
no  objection.  One  or  two  out  of  thirty-two  will 
produce  no  evil.  I  hold,  said  Mr.  T.,  that  mi- 
norities had  better  be  represented  in  all  our 
elections,  and  even  among  the  judges.  Y%hile 
party  formerly  elected  the  three  iusped 
election  from  one  side,  the  other  side  made 
plaints  of  unfairness  in  decisions.  But  now, 
since  the  law  provides  for  a  ticket  to  contain  the 
names  of  only  two  of  the  three  inspectors,  one 
of  line  minoiiiy  must  be  elected.  It  is  thus  re- 
p.'dsented  in  the  board,  and  entire  satisfaction 
has  been  the  result.  If  the  election  of  the  judges 
was  in  single  districts,  and  if  any  should  be 
elected  by  any  local  excitement,  it  would  not  im- 
pair the  court,  while  all  partaking  in  the  local 
excitements,  feeling  their  views  were  represent- 
ed in  the  tribunal,  would  have  confidence,  and 
more  readily  yield  to  its  decisions.  It  is  impor- 
tant that  our  judicial  tribunals  shall  not  only  ad- 
minister justice,  but  that  it  be  done  under  such 
circumstances  that  the  parlies  and  the  public  be- 
lieve it  is  justice. 

May  we  nut  say  that  the  impending  downfall 
of  the  present  courts  has  gieatly  arisen  from 
the  entire  monopoly,  for  several  years  past,  of 
judicial  appointment  from  party  actors  and 
agents  ;  an  I  also  of  all  the  clerkships  and  offi- 
cers of  the  courts,  with  receivers  of  the  fees  and 
perquisites  ;  and  all  has  been  dependent  on,  and 
coining  from,  the  courts.  One- half  the  commu- 
nity have  thus  been  embodied  in  their  feelings 
against  the  courts.  Clients  olten  believe  a».d 
say  ihev  must  and  do  employ  party  lawyers  to 
gain  a  lair  hearing  of  their  cause,  before  a  court 
of  party  juices — ju  lees  arising  from  and  sus- 
tained by  party  politics.  Incongruities  in  the 
sci'enf  counsellors  have  been  thus  exhibited, 
and  business  an!  courts  have  experienced  influ- 
ences arising  from  collateral  causes.  Ambition 
has  heretofore  showed  itself  willing  to  gain  the 
place  of  a  judge  as  a  stepping-stone,  to.  gain 
home  other  orymotioa— governor,  or  president* 
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&c.  Ineligibility  ^^^■■ir  appointment  du- 
ring the  term,  with^p^mpensation  not  to  be 
varied  by  increase  or  diminution,  must  be  unal. 
terably  fixed,  to  secure  the  independence  and 
the  integrity  of  the  judges.  These  fixtures  have 
been  prevented,  and  are  not  provided  in  the  arti- 
cle of  the  new  constituiion.  The  judges  wil 
remain  to  be  selected  from  party  politics,  to  con. 
tinue  to  have  party  feelings,  in  elections,  and 
will  be  open  to  ambitious  desires  for  further 
party  promotion.  Party  nominations  will  ever 
make  judges  with  party  feelings,  and  will  im- 
pair public  confidence  in  the  impartiality  and 
integrity  of  their  judicial  decisions.  Ineligibili- 
ty to  any  other  place  during  their  term,  could 
only  prevent  this  evil,  and  make  them  impartial. 
It  would  admonish  ami  instruct  them  to  abstain 
from  party  polit  cs  during  their  judicial  term 
of  office,  by  the  inutility  and  the  impossibility 
to  gain  any  other  place  during  the  term  of  their 
judicial  election,  and  its  acceptance  by  a  judge. 
Mr.  T.  regretted  to  see  all  these  prudent  precau- 
tions against  management  and  intrigue  on  the 
bench,  were  not  well  received  in  certain  quar- 
ters and  in  certain  political  circles.  Opposition 
to  these  measures  of  prevention  to  judicial  in- 
trigue and  seeking  for  other  appointments,  was 
but  too  apparent.  It  was  a  notice  that  judges 
nominated  by  a  party  would  continue  with 
party  feeling  and  party  ambition  for  some  other 
place,  and  open  to  party  influences. 

Before  going  any  further  he  would  briefly  al- 
lude to  the  Court  of  Errors.  Look  for  a  mo- 
ment at  this  court.  It  was  established  in  the 
constitution  of  1777,  to  consist  of  the  senators 
of  the  slate  and  the  chancellor,  or  the  judges, 
according  as  the  appeal  was  from  either  court. 
He  eulogized  the  operations  of  this  court  frrm 
its  commencement,  and  said  that  it  stood  at  the 
convention  in  1800  in  good  odor  with  the  peo- 
ple, and  which  had  been  continued  from  that 
day  to  the  present,  sustained  by  public  appro- 
bation, and  was  respected  for  its  integrity.  Its 
decisions  would  compare  in  wisdom  and  legal 
principles  with  any  other  tribunal  in  our  lan- 
guage. Thus  it  stood  also  in  1821 — half  a  cen- 
tury after  its  foundation  ;— and  it  was  lelt  un- 
touched by  that  convention.  This  was  the  high- 
est eulogy  that  could  have  been  pronounced.  It 
is  not  the  system,  but  the  administration  of  the 
system,  which  has  been  matter  of  remark  and 
reproach. 

After  1821,  and  to  1846,  in  the  latter  part  of 
this  history,  its  reputation  has  changed,  and  the 
interests  of  the  state  have  been  made  to  give 
way  for  personal  and  polit. cal  conflicts.  The 
causes  of  this  change  he  would  not  here  al- 
lude to. 

In  suits  between  individuals  its  integrity  and 
its  intelligence  had  never  been  doubted  j  incases 
of  party  conflicts  and  political  controversies,  its 
liability  to  swerve  had  latterly  been  sometimes 
questioned  He  here  alluded  to  cases  in  relation 
to  election  laws,  banks,  &c,  as  instances  of  the 
weakness  of  that  court  at  present  and  for  the 
last  four  years,  and  as  the  causes  tor  an  opposi- 
tion which  had  been  got  up  against  it. 

Sir,  we  trust  we  have  purity  in  this  tribunal. 
It  is  not  only  necessary  io  have  justice  done,  but 
to  believe  that  it  is  justice,  and  muke  the  people 
believe  so.    The  community  at  large  must  be 


i  takewPrlruth 


900 


made  to  believe  Hj^BHPwjudications  of  the 
courts  are  to  be  take^^P'wuth,and  for  the  rea. 
son  of  their  absolute  purity. 

To  do  this  we  must  have  a  tribunal  free  from 
doubt,  formed  in  a  manner  t'vee  from  suspicion. 
And  here  let  me  remark,  that  1  differ  frum  the 
provisions  of  the  committee  widely  in  the  man- 
ner  in  which  they  have  constituted  the  court 
of  appeals,  and  in  requiring  four  judges  of  the 
supreme  court  to  form  part  of  the  tribunal,  with 
four  to  be  elected,  and  who  could  never  hold  an 
affirmative  against  the  four  judges  of  the  su- 
preme court.  He  (Mr.  T.)  would  have  no  judge 
who  tried  a  cause  in  a  court  below  to  sit  on  an 
appeal  from  his  own  decision.  It  destroyed 
confi  lence.  It  n  wakened  a  doubt.  Their  minds, 
from  the  fallibility  of  human  nature,  would  na- 
tuially  be  biassed,  bavins  prejudged  j  and  even 
if  they  were  not,  the  people  would  never  give 
them  credit  for  being  disinterested  and  impar- 
tial. A  calm  review  by  a  new  set  of  men  is  es- 
sential to  a  submission  in  feeling. 

He  would  be  told  that  we  should  have  four 
jud«:e<,  to  b3  elected  by  the  people,  to  operate 
as  a  check  on  these  other  four.  But  these  four 
elected  by  the  people  must  be  lawyers,  to  be  able 
to  hold  circuits.  Their  judgments  would,  beyond 
doubt,  be  influenced  by  their  deference  to  the 
superior  legal  attainments  and  experience  in  le- 
gal matters  of  the  four  from  the  Supreme  Court 
bench.  Why  have  them  lo  endorse  cnly  ?  Bet- 
ter have  eight  new  and  impartial  men  as  tne 
court  of  appeals,  an!  thus  have  entire  confi- 
dence— all  to  be  fiee  from  suspicion. 

To  such  a  court  of  appeals — om-half  from  the 
Supreme  Court — he  would  never  for  a  moment 
acquiesce.  It  would  be  better,  and  he  would  pre. 
fer,  to  have  the  decisions  <f  the  Supreme  Court 
final,  and  there  let  judgment  stop.  This,  there- 
fore,  he  considered  to  be  a  radical  defect  in  the 
report  of  the  committee,  in  fixing  this  court  of 
appeals,  with  one-half  not  impartial.  There- 
fore I  most  respectfully  urge,  that  the  public 
will  command  that  you  give  them  either  no  ap- 
peal, or  constitute  this  highest  tribunal  so  that 
it  shall  be  kept  entirely  dis  inct  from  the  Su- 
prerne  Court — free  from  suspicion,  constituted 
of  free  and  original  material — new  men,  not 
committed  or  prejudiced  by  a  former  opinion. 

If  you  will  provide  suci  a  court  of  appeal, 
then  you  will  have  that  kind  of  justice  whieh 
will  not  only  be  right,  but  in  which  the  public 
will  believe  and  place  implicit  confidence.  If 
you  take  a  contrary  course,  it  will  inevitably 
lead  to  contrary  results  and  public  dissati&fac 
tion. 

I  hope  I  will  not  be  understood  as  making 
personal  remarks,  or  intern  iog  anything  unkind 
to  the  honorable  gentlemen  who  have  advocated 
this  plan.  It  is  not  my  purpose  to  do  so.  Yet  I 
mu>t  allude  to  some  practical  lessons  adduced 
from  the  history  of  this  state,  to  impress  more 
fully  upon  the  committee  the  utter  inutility  and 
impropriety  of  such  a  court  of  appeals. 

About  1340,  or  a  little  before  that  time,  there 
were  cases  in  legislation  and  business  that 
aroused  public  feeling,-  and  here  I  do  not  hesi- 
tate to  say  that  the  abo  ishmeut  of  imprisonment 
for  debt,  by  the  act  of  1331,  aided  to  ereate  a 
new  state  of  society— ■'■opened  new  causes  for 
adjudication— tore  asunder  listing  society,  and 


brought  a  new  classification  of  litigation,  and  I 
fear  a  change  of  moral  sentiment. 

In  your  old  tribunals,  if  jou  had  a  debt  against 
a  man  and  prosecuted  him  and  recovered  judg- 
ment, the  ordinary  course  of  proceeding  was, 
you  had  a  right  to  imprison  him,  the  debtor.  It 
was  his  business  and  interest  to  satisfy  the  cred- 
itor of  the  integrity  of  bis  transaction,  and  to 
show  that  misfortune  had  led  to  his  insolvency, 
and  in  that  way  he  was  often  able  to  induce  I  is 
cred  tors  to  compound  the  debt,  and  where  he 
couli  not  pay  the  whole  of  it,  fjr  him  to  pay 
half,  or  two-thirds  to  sign  off,  or  to  submit  to 
imprisonment  until  be  could  take  the  benefit  of 
the  act  And  when  he  came  to  tike  the  act,  he 
was  called  upon  the  stand  and  there  he  stood 
in  the  presence  of  all  his  accusing  creditors  : — 
there  he  stood  the  test  of  a  searching  investigation 
of  the  combined  wisdom  of  the  court—  the  sharp- 
ened intellect  of  the  deeply  interested  crowd 
around  him — and  if  he  sustained  the  ruth,  and 
showed  that  misfortune — not  improvidence  or 
dishonesty— had  led  to  his  present  condition, 
then  he  was  absolved  in  the  face  of  the  court 
anl  the  worll,  an  I  went  forth  to  society  again 
a  new  and  yet  an  honest  man ! 

What  was  the  result  when  they  abolished  im- 
prisonment for  debt?  It  let  loose  a  wild  spirit 
of  speculation.  It  increased  the  litigation  in 
the  state  three-fourths  ;  and  it  opened  that  Pan- 
dora's box  of  a  creditors  bill  in  chancery  lor 
disclosures  and  discovery  of  property  hidden. 
'ijlhis  turned  an  immense  mass  of  business  on 
'jHphancery  jurisdiction.  Before  that  time  the 
supreme  court  and  the  other  courts  were  able  to 
do  all  their  business.  There  were  but  live 
judges  as  a  supreme  court,  and  with  but  one 
chancellor.  S  ion  your  calendars  were  blocked 
up  by  this  mighty  accumu'ation  of  business  ; 
you  had  opened  new  inducements  to  bad  morals 
in  the  debtor,  with  no  accountability,  and  a 
course  of  profligate  expenditure,  and  leading  to 
vast  and  disastrous  consequences.  Mr.  T.  ma  le 
no  objection  to  this  thing,-  if  you  please,  he 
agreed  with  it  all.  But  such  were  some  of  the 
mighty  causes  an  I  results  by  which  our  judiciary 
system  was  overwhelmed  ;  and  the  calendar  of 
causes  which  averaged  from  125  to  150,  soon  af- 
terwards rose  up  from  700  to  900  causes — such 
was  the  alteration  and  sudden  course  of  bu- 
siness in  our  courts  of  justice.  It  had  been 
productive  of  important  consequences  and  cu- 
rious results,  especially  in  the  transfer  of  pro- 
perty. 

What  next  took  place  ?  The  court  then  deci- 
ded  "that  possession  must  ever  accompany  a  bill 
of  sale  of  property,"  which  gave  rise  to  and 
adopted  the  distinction  between  "  fraud  in  law 
and  fraud  in  fact  j"  the  one  to  be  determined  by 
the  court— the  other  to  be  leftlo  the  decision  of 
the  jury.  This  was  fatal  to  the  interest  of  wild 
speculation,  irresponsible  adventurers,  and  of 
men  in  commercial  pursuits,  with  a  lax  state  of 
morals.  It  ended  by  '"lobbying"  arrangements, 
procuring  a  law  from  the  legislature  that  there 
should  be  no  "  fraud  in  law  and  fraud  in  fact;" 
but  that  ail  should  be  left  t»  the  jury  to  be  de- 
cided beyond  the  control  of  the  court.  This  led 
lo  perplexity  and  confusion,  and  unsettled  the 
commercial  dealings  and  the  integrity  of  the 
eotfutfy.    The  supreme  Court  would  aot  conform 
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and  did  not  bow  to  this  course  of  legislation. 
Collis  ons  thus  arose  and  insubordination  exist- 
el  between  thecouitand  the  legislature,  it  is 
not  necessary  to  say  which  was  r i « I i t ,  or  who 
wns  to  blame  My  purprse  is  only  to  show  such 
Co  bsions  have  always  and  will  often  arise  be. 
tween  ihe  judiciary  and  the  legis'ature. 

Let  us  go  one  step  further.  In  1836-7,  the 
spirit  of  speculation  peivaded  us  nil.  We  were 
all  getting  hastily  nch.  Millions  of  ca«  ital 
were  invented  here  and  there  ;  even  the  state  it- 
set*  filtered  into  it.  b);  the  issue  of  its  stocks  for 
iis  works  of  internal  "Improvement  and  various 
public  measure*  j  sometimes  wise  ami  some- 
times otheiwise.  What  followed  then?  The 
legislature  I  a  I  to  extend  all  its  power  and  re- 
sources to  save  the  hanking  system,  or  else  to 
submit  to  the  disgrace  an  I  stain  of  repudiation. 
What  did  the  senate  then  agree  to  do  ?  The 
assembly  Imd  passed  a  hill  in  1833,  appropriating 
a  million  of  dollars,  notwithstanding  the  bank- 
rupt credit  of  the  state — and  the  senate  passed 
the  bill  exe.  ding  it  to  lour  millions  instead  of 
<  ne  mi:i<n.  'J  here  came  a  special  message  from 
Gov.  Marcy  recommending  an  issue  of  state 
stocks  "/or  the  canal  purposes,"  to  the  amount 
off)  or  8  millii  ns  of  dollars,  and  which  sum  thus 
obtained  on  the  credit  of  the  canal  was  to  be 
iuuned  t:»  the  tanks  to  sustain  them  from  ruin  j 
upon  which  the  act  was  actually  passed,  pro- 
viding for  an  is>ue  of  state  stocks,  lor  seveojmd 
a  half  millions  cf  dollars  for  such  purpose 
message,  Senate  Journals,  1^33,  page 
page  450  )     The  Journals  of  1333  show 

This  state  of  things  continued  until  t  ^^ 
lie  liabilities  amounted  to  eleven  and  a  half  nil! 
It  then  became  necessary  to  arrest  this 
ireer,  in  order  to  save  tie  country  from 
if  not  Ijrom  ruin.  He  then  alluded  to 
cy  under  the  law  of  1842;  how  they  call- 
t^jtal,  made  a  change  in  the  entire  busi- 
ness  of  the  state,  and  as  a  consequence,  increas- 
ing liiigation  to  such  a  degree  as  to  overwhelm 
and  bury  your  courts.  He  would  not  enter  into 
the  discussion  as  to  whether  this  or  that  course 
of  policy  was  risht  or  wrong.  He  proposed 
only  to  allude  to  the  facts  as  history  had  pre- 
sented them,  and  as  showim?  the  causes  which 
hal  led  to  the  call  for  a  reform  in  our  judiciary. 
The  egislature,  to  relieve  the  public  from  this 
real  yet  artificial  dn  tress,  passed  the  act  for 
private  banking.  The  plan  was  to  call  forth 
capitalists  an  I  induce  them  to  restore  a  circula- 
ting medium  to  the  country,  and  thus  to  regain 
public  confidence.  The  measure  aided  the  ob- 
ject in  a  degree,  and  a  change  soon  after  took 
place  in  the  pressure  on  the  public  credit. — 
The  abuses  of  the  past  were  thus  charged  on  the 
banking  system,  and  the  tone  of  public  senti- 
ment was  made  to  call  for  their  destruction.  To 
ail  in  this  object,  was  the  high  road  to  popu- 
larity, into  which  many  rushed  forward. 

Your  sujreme  court  then,  in  conformity  with 
public  clamor,  decided  this  law  for  private  bank- 
ing to  he  unconstitutional.  The  question  was 
carried  to  the  court  of  errors,  the  senate,  and 
they  reversed  that  decision.  It  was  then  object- 
ed and  said  that  they  were  the  identical  senate 
that  passed  the  law,  and  that  their  determina- 
tion must  be  disregarded.  They  having  pro- 
•nounced  tire  decision,  it  was  the  law  fur  the  time 
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beinr;,  and  the  sutiSHHribunals  were  bound 
to  have  assented  to  rW^ne  law  of  the  land. 
The  supreme  court  then  disobeyed — they  re- 
fused to  acquiesce — they  combatted — they  would 
ni  t  yiel  I  to  the  decision  of  the  court  of  errors — 
what  followed? 

The  private  banking  act  required  the  bills  of 
the  banks  to  be  issued  by  the  comptroller,  on  de- 
posit of  security,  oi.d  which  was  done  accord- 
ingly—the issue  of  the  bill  being  thus  founded 
«>n  consideratinn  received.  A  man  was  tried 
before  one  of  the  judges  of  your  supreme  court 
for  counterfeiting  these  bills  so  issued  by  the 
comptroller  on  consideration.  He  was  convict- 
ed by  the  jury,  after  a  fair  trial  *  but  the  U-arned 
judge  of  the  supreme  court  decided  the  private 
banking  act  to  be  unconstitutional  and  void  ; 
and  that  therefore  to  counterfeit  the  bilk  thus 
is-ued  by  the  comptroller  of  the  state,  was  no 
legal  ollence  j  the  convict  was  thus  discharged— 
and  the  villain  gathering  up  the  tools  and  imple- 
ments of  his  business,  walked  in  triumph  outof 
your  courts  of  justice,  and  stood  under  the  law 
tf  the  day  an  honest  man  in  community.  The 
court  of  errors  (a  second  time)  repeated  their 
decision  of  the  le«?al  ly  and  the  constitutionality 
of  the  act  for  private  banking  ;  ami  yet  their  de- 
cision is  not  regarded  as  the  law  of  the  land  by 
certain  other  tribunals  cf  the  slate.  Such  is 
now  the  harmony  of  our  judicial  pn  ceedinns. 
This  conflict  of  decision  is  now  ascribed  by  some 
tcRfie  fact  that  the  court  of  errors,  the  court  oi 
appeals,  in  that  case  being  called  on  to  decide  as 
to  the  constitutionality  of  their  own  acts  as  mem- 
bers of  the  legislature.  And  for  this  reason  and 
radical  defect  in  its  organization,  it  is  now  urged 
to  abolish  the  senate  as  a  court  of  appeals  ;  and 
in  the  same  breath  and  by  the  same  speaker,  and 
from  the  report  of  the  same  committee,  this 
Convention  is  gravely  called  upon  to  make  a 
new  court  of  appeals,  including  in  its  organiza- 
lion  the  same  radical  defect  of  four,  and  bring 
one  half  of  the  judgps  to  consider  and  reverse  as 
members  of  the  court  of  appeals,  their  own  de- 
cisions as  members  of  the  supreme  court.  He 
insisted  that  it  presented  a  farce  too  ludicrous  to 
be  entertained.  And  especially  as  a  justification 
for  giving  such  extraordinary  powers  both  of 
original  jurisdiction  as  a  supreme  court,  and  a 
financial  power  as  a  court  of  appeal.  With  such 
double  authority  as  a  supreme  court  and  a  court 
of  appeal,  this  supreme  court  would  stand  not 
only  independent,  but  would  command  and  con- 
trol  both  the  executive  and  the  legislative  de- 
partments of  the  government.  It  cannot  but 
lead  to  abuse. 

The  court  of  appeals  without  any  original 
jurisdiction,  and  oniy  a  power  of  determination 
on  an  appeal,  and  to  be  composed  of  new  mm 
elected  by  the  state,  would  be  salutary  in  all  its 
tendencies  ;  alTordins  satisfaction  to  suitors  and 
an  harmonizing  influence  to  the  other  branches 
of  the  government,  and  it  would  be  indifferent 
nd  ab'e  to  check  all  the  collisions  to  arise  be- 
tween  the  various  departments.  Such  a  court 
of  appeal,  made  independent  by  a  fixed  compen- 
sation, and  impartial  by  ineligibility  to  any  other 
appointment  during  the  term  of  their  office, 
would  command  public  confidence.  But  these 
cautions  and  preventives  are  all  opposed  fn  this 
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Convention.    The^|^^HPfeid  for  young  am- 
bition. 

These  facts  strengthened  him  in  his  objections 
to  the  court  of  appeals,  as  proposed  by  the  com- 
mittee. He  would  have  no  man  on  an  appeal 
to  sit  in  ju  Igment  on  his  own  acts.  My  purpose 
is  not  to  say  that  all  this  is  wrong,  but  mat  it  was 
unworthy  of  the  digni  y  of  the  slate,  the  purity 
of  our  judicial  system,  and  the  character  of  our 
legislature;  and  that  we  ought  not  to  adopt  it. 
He  again  urged  his  objections  to  the  court  of 
appeals  as  proposed  by  the  committee,  nnd 
therefore  had  no  hesitation  in  saying  that  he 
would  prefer  that  the  decision  of  the  new  su- 
preme court  should  be  final.  It  was  not  worth 
while  to  impose  upon  the  parties  the  expense  of 
the  farce  of  an  appeal,  before  the  same  judges 
that  had  pronounced  the  first  decifcion.  If  we 
were  to  have  a  court  of  appeals,  he  desired  to 
have  one  that  would  not  be  influenced  by  legis- 
lative cabals  or  executive  influence.  He  would 
have  them  come  from  different  regions  of  the 
State,  selected  solely  for  their  capacity  and  pri- 
vate worth. 

The  cases  in  legislation  in  the  supreme  court 
and  in  the  court  for  the  correction  of  errors,  and 
especially  on  the  great  question  of  fraud  in  law 
and  fraud  in  fact,  with  mandatory  l.iws,  and  the 
disregard  of  the  decision  of  the  highest  court  lor 
correction  of  errors,  abundantly  showed  that 
collisions  must  urise  in  the  progress  of  the^o. 
vernment,  between  its  different  branches! 
one  unwilling  to  be  commanded  by  the  oil 
and  abunJantly  demonstrates  the  necessity  lor 
the  ultimate  tribunal  or  court  of  appeals  being 
held  separate  from  either  department  of  the 
government,  and  made  independent  of  either 
executive,  judicial,  or  legislative  power  and 
authority.  They  would  then  stand  firm  and 
isolated,  to  hold  the  scales  of  justice  not  only 
between  suitors,  but  also  to  determine  any  con- 
flicts that  may  ari<e  between  these  three  great 
branches  of  our  government.  To  secure  their 
inlependence  to  perform  this  high  duty,  they 
should  be  made  ineligible  to  any  approach  either 
by  executive  patronage,  legislative  bounties,  or 
judicial  influence.  To  secure  such  objects  the 
members  of  the  court  of  appeals  shoulJ  be  made 
ineligible  to  any  other  appointment  during  the 
term  of  office,  from  the  executive,  to  any  in- 
crease or  diminution  of  salary  from  the  legisla- 
ture— atl[l  all  possible  approach  from  the  fee.ings 
and  influence  of  other  judicial  tribunals. 

The  next  great  question  is  the  Court  of  Chan- 
cery. Mr.  T.  here  adverted  to  the  rise  of  the 
court  of  chancery— the  conquest  of  England  by 
the  N  rrnans — and  of  a  division  of  the  land  and 
property  among  thesoliiersand  followers  of  the 
victorious  monarch.  For  a  long  time  the  power 
of  arms  an  1  of  physical  force  was  the  only  gua- 
rantee for  the  security  of  property.  As  time 
progressed  these  things  changed,  and  men  were 
found  in  conflict  with  tne  King. 

When  the  court  of  chancery  was  first  organ- 
ized, in  this  state,  it  was  composed  of  one  man 
of  energy  sufficient  for  the  limited  business 
which  then  found  its  way  to  that  court.  But 
from  the  causes  to  which  he  had  alluded,  that 
court  had 'now  become  blocked  up  and  over- 
whelmed  with  business,  for  the  disposition  of 
*hi«hthe  judicial  »trength  with  which  it  was 


originally  invested,  was  wholly  inadequate. 
His  friends  around  him  had  instanced  cases  of 
great  distres-.  To  some  of  the  favorable  causes 
which  led  to  the  great  accumulation  of  business 
in  this  court,  especially  to  the  non  imprisonment 
act  and  various  other  acts  of  legislation,  he  had 
before  alluded.  The  chancellor,  especially,  had 
toiled  with  uncommon  industry,  and  the  several 
vice-chancellors,  he  believe  1,  had  also  perform- 
ed t^ieir  duties — yet  it  was  too  apparent  on  this 
floor  and  elsenheie  that  public  opinion  demand- 
ed the  abolition  of  the  court,  or  its  entire  reor- 
ganization. It  had  thus  become  unnecessary  to 
remark  on  the  alleged  causes  of  the  public 
opinion.  My  plan  therefore,  would  be.  to  hans- 
fer  the  jurisdiction  of  the  courts  of  chancery  to 
the  supreme  court.  The  twelve  judges,  divided 
in  the  four  districts,  would  be  adequate  lo  the 
performance  of  the  business,  this  bring  simpli- 
tie  1  as  trials  at  law.  The  county  courts  could 
aid  much  in  the  business  otherwise  pressing  on 
five  supreme  court.  He  (Mr.  T.)  had  bten  ap- 
pealed to  in  the  early  part  of  this  discussion  to 
explain  why  the  convention  of  1321,  had  abo- 
lished the  then  supreme  court,  and  removed  the 
judges,  whose  tenure  of  office  had  been  guaran- 
teed to  th«m  till  they  were  sixty  years  of  age. 
Mr.  T.  said  it  was  not  his  purpose  to  undeitake 
to  explain  the  causes.  Different  members  might 
have  acted  from  different  reasons  ;  it  was  due  to 
iself,  however,  to  say  that  he  had  remained 
""  whilst  this  convention  had  already  ex- 
two  days  in  the  enquiry,  why  the  con- 
of  1321  did  not  receive  written  reports 
easons  for  the  action  of  the  respective 
ttees.  It  was  not  his  purpose  to  explain, 
but  it  was  sufficient  to  remark  as  a  curioujyyid 
interesting  fact,  that  that  convention  ha*| 
bled  in  times  of  high  party  exciteirij 
there  the  lion  and  the  lamb  appears 
lain  down  together  anl  united  in  purpollfann  in 
action — they  had  with  u.iity  and  unanimously 
torn  away  three  of  the  great  pillars  of  the  go- 
vernment— the  council  of  revision,  the  appoint- 
ing power,  anl  the  judicial  power, — without 
assigning  any  cause  for  an  action  so  extraordi- 
nary. Yet.  those  who  livel  in  that  day  could 
not  but  well  understand  me  causes  w  tich  then 
influenced  public  feeling — and  those  who  wished 
to  make  enquiries  would  find  abundant  reasons, 
whilst  history  was  written  by  the  penny-a-liners 
of  the  day  with  the  pen  of  the  goo>e  and  the 
hope  of  a  special  reward,  the  story  of  the  deve* 
lopment  of  that  mysterious  accion  would  not 
take  place.  But  when  history  should  be  written 
by  the  pen  of  truth,  guided  by  intelligence  and 
the  hand  of  integrity,  the  causes  would'  be  made 
to  stand  fort. i  in  all  their  deformity,  an  I  present 
a  great  moral  lesson  for  posteiity.  It  was  not 
his  purpose  to  anticipate  mat  coming  event. 
But  to  return  again  to  the  report  of  the  commit- 
tee, which  bethought  wiih  the  modification  of 
the  court  of  appeals  to  which  he  had  alluded, 
and  a  like  ineligibility  to  take  any  other  office 
during  the  term  to  be  extenled  to  the  supreme 
court,  it  would  be,  all  things  considered,  thebes»t 
system  of  a  judiciary  we  coull  now  a  lopt. 

A  few  moments  more  on  the  subject  of  the 
court  of  chancery.  He  approached  the  subject 
with  a  great  deal  of  anxiety,  an  I  begged  leave  to 
teaiw  hU  thanks  to  the  judickry  cuuiauUue  fat 
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their  enlarged  and  liberal  project  of  bringing 
equity  and  Jaw  jurisdiction  to  the  same  tribu- 
nal. 

My  learned  friend  from  Essex  (Mr.  Simmons  ) 
poured  forth  volumes  of  learning  the  other  tiny, 
in  eulogies  on  the  court  of  chancery.  I  go  with 
the  committee  in  its  abolition  <  f  that  court  My 
learnel  friend  has  shown  us  and  read  to  us  the 
eulouies  that  have  been  pron-unced  on  this  court 
from  age  to  age,  ami  Irence  he  would  adduce  to 
us,  that  we  ha  1  better  keep  it  a  separate  and 
individual  system.  The  learned  gentleman 
ouuht  to  have  remembered  that  when  we  read 
a  eulogy  of  a  man.  and  above  all  when  you  reaU 
the  eulogy  of  a  system,  you  must  read  it  with 
the  attt  ndant  circumstances.  You  must  read  it 
with  the  atten  lant  circumstances  of  the  age  in 
which  it  existed  and  happened.  When  the  Bri- 
tish government  had  little  or  no  parliament,  and 
the  great  leading  effort  of  the  day  was  to  guard 
the  people  against  the  usurpations  of  the  crown, 
— when  operating  under  that  principle,  the  court 
of  king's  bench  was  provided  with  a  writ  of 
habeas  corpus,  it  was  a  great  tribunal  of  liberty. 
But  at  that  age  legislation  was  not  so  far  ma- 
tured  as  at  present ;  legislation  at  that  time  had 
not  sjot  strong  enough  to  prevent  abuses  in  the 
rights  of  the  people  ;  and  in  no  other  way  hut 
by  an  appeal  to  the  court  of  chancery  could  a 
mnn  get  his  ju<t  dues  Therefore,  when  the 
gentleman  read  these  euVgies  Jet  him  read  tl 
with  all  the?e  circumstances  in  view,  aiv  ** 
fall  to  mediocrity. 

Now,  legislation  was  powerful  enoui 
clear  enough  to  guarantee  to  individual 
society  equal  rights  and  equal  justice.  T 
principle  to  which  the  eent'eman  referred,  was, 
udament,  irrelevant  and  inapplicable  to 
(Sent,  and  by  no  means  proves  that  the 
hancery  should  he  adopted,  but  direct- 
1/lMHpisite.  We  of  the  present  day  have 
utnlenKen  to  make  ne**  orders  in  society.  We 
want  new  civil  institutions,  and  above  all  a  new 
judical  system.  We  must  have  them.  What 
came  next  in  the  progress  of  the  history  of  this 
proceeding  ?  The  King  himself  sat  in  majesty, 
he  dispense  I  justice  in  person — when  the  suitor 
came  to  complain  against  you  for  having  wrong, 
ed  him,  the  kints  sent  his  mandate  to  biing  you 
before  him.  What  he  did  was  right.  His  im- 
perial majesty  could  do  no  wrong — he  was  not 
obliged  to  summon  a  jury.  So,  for  a  lone  time 
stood  equity  in  the  hands  of  majesty.  What 
next?  '  TIih  subject  comes  to  complain  of  his 
neighbor  to  the  kins — that  he  had  broken  his 
bargain — not  paid  him  his  money — or  not  exe- 
cuted his  deed.  These  claims  became  frequent, 
and  the  king  found  it  a  great  tax  upon  his  time 
and  his  patience.  What  next?  He  then  ap- 
pointed fi^t  a  clerk  of  the  court,  and  afterwards 
one  of  his  nobles  to  do  this  business  for  him  ; 
thus  was  the  court  of  chancery  ultimately  estab- 
lished. At  first  it  travelled  with  the  king 
wherever  his  tent  was  pitched  ;  until  at  last  the 
accumulation  of  business  required  that  it  should 
be  made  stationary.  The  court  at  last  grew  a 
necessary  and  convenient  thing  to  the  ting  as 
head  of  the  country.  It  became  a  source  of  re- 
venue to  him.  There  were  guardianships,  dow- 
ers, and  estates,  under  its  guardianship,  which 
were  convenient  in  seasons  of  need ;  and  he  was 
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His  imperial  majesty  was  particularly  careful 
that  the  properly  in  equity  ol  infants  and  femme 
coverts,  should  be  properly  guarded.  It  was  a 
mode  of  filling  the  ciffers  of  the  state,  particu- 
larly useful  in  the  dark  ages  ;  the  kmme  could 
thus  he  easily  plundeied — his  majesty  could  take 
her  estate,  and  when  she  was  getting -to  age  he 
could  take  her  and  give  her  away  in  marriage  to 
one  of  his  dependants,  and  thus  cancel  tl  e  debt. 
Such  were  the  early  stages  from  which  chancery 
and  equity  arose.  It  has  progressed  through 
time  until  it  has  reahed  its  present  condition. 
It  will  be  safe  to  bring  it  out  to  light  and  a 
jury  and  an  open  trial.  He  then  adverted  to  the 
court  of  chancery  in  this  country,  and  this  state, 
and  to  the  immense  amount  t  f  funds  in  that 
court ;  the  chancellor  showing  in  his  possession 
$3,000,000;  and  then  tells  you  that  he  had  not 
got  any  returns  from  his  subordinate  officers  as 
to  the  other  amounts  in  their  possession.  This 
goes  to  show  that  this  court,  even  here,  retains 
some  of  the  powers  for  holdng  on  to  money 
which  distinguished  it  in  the  other  country. 
Again,  this  court  was  a  vestige  of  monarchy, 
•.vithout  a  jury — repugnant  to  the  principles  of 
our  institutions,  and  if  the  conven  ion  did  nothing 
else  but  abolish  that  court,  it  would  deserve  the 
thanks  of  the  community 
'^"  .  T.  here  went  into  an  examination  of  the 
pirisent  manner  of  proceding  in  the  court  of 
chancery,  and  of  the  mode  of  taking  testimony 
— its  great  expense  and  delays,  and  the  compli- 
cation of  its  proceedings  :  all  of  whit  h  he  consi- 
dered as  entirely  useless,  and  as  a  remnant  of 
the  past.  Dollars  were  expended  where  cents 
only  were  necessarily  required. 

It  ouuht  to  be  remembered  that  the  legislature 
have,  on  several  occasions,  attempted  to  reform r 
to  simplify  and  economise  the  proceedings  in 
this  court  of  chancery,  and  also  in  the  supreme 
court.  Finding  themselves  involved  in  the 
labyrinth  and  darkness,  they  have  some  years 
bince  directed  that  the  chancellor  and  he  judges- 
of  the  supreme  court  should  perform  this  duty, 
and  reform  and  simplify  their  respective  pro- 
ceedings. The  result  has  been,  that  when  the- 
present  chancellor  came  into  office  there  were 
about  16  rules  of  the  court,  and  now  they  were 
simplified  into  about  220;  a  simplification  of 
somewhat  like  nature  has  been  provided  by  the 
supreme  court.  Jn  truth,  much  of  the  blame 
and  public  dissatislaction  of  the  present  day  in 
relation  to  the  courts  of  justice  mny  w-ell  be 
charged  upon  the  respective  judges,  for  their 
omission  in  the  exercise  of  their  powers,  and  in 
not  accommodating  the  proceedings  of  their  res- 
pective courts,  to  keep  up  and  in  accordance 
with  the  advance  of  public  feeling.  The  par- 
liament of  England  had  some  time  since  abolish- 
ed  by  one  act  54  ancient  and  obsolete  writs,  and 
the  courts  thence  had  wiped  away  much  of  their 
lumber  of  antiquity.  The  legislatures  and  courts 
of  several  of  these  states  had  long  since  reformed 
and  simplified  their  respective  proceedings,  and 
eradicated  the  ponderous  forms  and  usages  of  the 
dark  ages.  It  is  in  the  intelligent  and  enligh- 
tened State  of  New- York,  where  reforms  are 
defeated,  and  the  adaptation  of  its  legal  procee- 
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dings  to  the  condition  ^BBMie,  have  been  un- 
succ  ssful.  Hal  a  judicTHu*  regard  been  ob- 
served in  relalion  to  these  matters,  the  pre- 
sent convention  would  never  have  been  conven- 
es 1 — charged  with  a  reformation  and  new  organ* 
ization  of  the  courts  of  justice. 

It  has  been  asked  in  the  course  of  this  debate, 
why  is  it  that  our  people  have  so  much  litiga- 
tion? Tney  are  certainly  not  naturally  a  liti- 
gious people  ;  yet,  the  truth  is,  that  in  the  state 
of  New- York,  with  a  population  of  three  mil- 
lions, we  have  as  much  litigation  as  England, 
Scotlan  I  an  I  Wales,  with  a  population  of  seven- 
teen or  eighteen  millions 

It  is  a  remarkable  fact,  which  at  the  first 
view  should  make  us  shudder  and  hang  our 
heads  with  shame.    But  this  was  a  mistaken 


view  to  give  of  the  subject,  and  yet  it  was 
proper.  To  illustrate,  look  at  our  lanrer  com- 
mercial or  manufacturing  establishments — in 
proportion  to  the  number  and  to  the  capital, 
very  little  litigation  isfounl.  In  its  agricultu- 
ral districts,  society  is  fixed,  and  property  stable 
anJ  distinct.  With  this  class  of  people  there  is 
very  little  litigation  j  men  of  wealth  are  never 
litigious.  It  is  the  ?nediocre  ranks  of  society, 
struggling  for  wealth  and  a  Ivancement,  that 
have  their  strifes  aril  generate  controversies. 
May  we  not  turn  for  an  example  to  Lowell, 
which  has  perhaps  its  hundreds  of  mil'ions  of 
annual  business,  with  thousands  of  persons  em- 
ployed, and  yet  it  would  be  found  to  have  less 
litigation  than  perhaps  the  livery  stable  and  its 
accompaniments  in  the  adjoining  village. 


SPEECH  OF  MR.  CORNELL,  on  Colored  Sufrage,  October  2. 


Mr.  CORNELL  moved  to  amend  by  adding  at 
the  end  of  the  section: 

"  But  the  privilege  of  the  elective  franchise  herein  con- 
ferred, shall  not  be  construed  to  apply  to  any  person  of  co- 
lor except  such  as  shall  be  seized  and  possessed  of  a  free- 
hold estate  as  required  in  this  section,  on  the  day  when 
this  Constitution  shall  go  into  effect.  And  no  person  of 
color  shall  be  subject  to  direct  taxation  miles.-*  he  shall  pos- 
ses.* the  privilege  of  the  elective  franchise ." 

At  an  earlier  period  of  the  session  Mr^ 
had  intended  to  have  examined  some  of  the  . 
positions  reported  to  the  Convention  by  commit 
tee  number  four,  especially  those  which  related 
to  negro  suffrage,  somewhat  at  length.  But  the 
subject  not  having  been  reached  until  after  the 
Convention,  from  the  press  of  business  upon  its 
hands,  had  found  it  necessary  to  adopt  a  fifteen 
minute  rule,  under  the  operation  of  which  it  was 
ol  course  impossible  to  examine  a  question  of 
this  nature ;  indeed  there  could  be  no  greater 
folly  than  to  suppose  that  any  thi^gr  at  all  wor- 
thy  the  name  of  a  discussion  of  the  merits  of  a 
question,  so  grave  and  intricate  as  this,  could  be 
had  under  it.  He  should  therefore  merely  al- 
lude to  some  of  the  principle  points  of  argument, 
and  to  some  of  the  facts  an  1  circumstances  upon 
which  the  question  must  turn  and  be  decided 

He  diifere  1  with  the  gentleman  from  Erie 
(Mr.  STO\v,)who.  if  he  understood  him,  hell  it 
to  be  purely  a  question  of  expediency  and  public 
policy,  who  we  would  entrust  with  the  posses- 
sion and  exercise  of  the  power  of  voting  in  the 
fetate,  while  he  agreed  with  the  gentleman  from 
Seneca,  (Mr.  Bascom.)  and  the  gentleman  from 
Wyoming,  (M«\  Young,)  that  it  was  one  of  na- 
tural and  inaiienab  e  right.  How  then,  it  might 
be  asked,  could  we  exclude  the  negroes,  or  as 
gentlemen  call  thenu  our  colored  fellow  citizens, 
without  a  gross  violation  of  right  and  justice,  by 
which  we  should  forfeit  all  just  claim  to  demo- 
cracy or  republicanism,  and  give  to  the  negroes 
just  cause  and  right  revolution  If  time  per- 
mitted him  to  give  this  subject  the  examina- 
tion which  it  merited,  he  should  think  it  proper 
to  go  into  a  critical  analysis  of  the  supposed  dif- 
ficulties which  beset  the  practical  operation  of 
this  natural  and  inalienable  right  of  all  men  to 
political  equality,  not  doubting  that  they  would 
be  found  to  have  no  real  existence. 


The  doctrine  promulgated  by  the  Declaration 
of  Independence,  ''that  all  men  are  created 
equal — that  they  are  endowed  by  their  Creator 
with  certain  inalienable  rights — that  among 
these  are  life,  liberty,  and  the  pursuit  of 'happi- 
ness: That  to  secure"  (the  practical  enjoyment 
of)  **  these  rights,"  that  ■*  governments  are  in- 
d  among  men.  deriving  their  just  powers 
*  e  consent  of  the  governed  ;"  or,  in  other 

u  That  any  and  every  government  insti. 

or  existing,  derives  all  its  just  powers 
ent  and  action,  in  which  it  has  its  entire 
entity,  as  an  organized  institution  or  being  in  the 
state,  from  the  consent  of  the  people,  goj 
by  means  of  its  operation,  as  their  ag 
that  purpose-"  This  was  to  him  no., 
abstraction,  destitute  of  praciicabilil 
the  contrary,  he  held  it  to  be  a  part  oHff "fun- 
damental basis  of  the  true  science  of  govern, 
ment,  and  civil  society,  and  of  jJmeHcan  consti- 
tutional law. 

In  perusing  the  pases  of  history,  he  found  that 
the  capacity  and  necessities  of  mankind  had 
reared  the  civil  state  ii  several  different  forms, 
with  many  differences  of  detail — but  upon  a 
close  examination,  it  would  be  found  that  there 
was  but  one  power  in  operation,  and  that  there 
were  but  two  principles  upon  which  it  did  or 
could  operate.  The  attributes  of  God  were  pro- 
portionate one  to  another.  Man  was  created  in 
his  image,  with  the  privilege  toward  God,  but 
toward  his  fellow,  the  lights  of  life,  liberty  anl 
the  pursuit  of  happiness,  to  be  held  by  the  race 
in  perpetuity,  necessarily  bringing  with  them  the 
power  of  providing  for  their  security — and  as  no 
power  was  adequate  to  that  end,  but  that  which 
was  supreme,  absolute,  sovereign,  it  followel  of 
necessity  that  sovereignty,  except  as  toward 
God,  existed  in  man,  coextensive  with  his  rights 
— and  as  sovereignty  was  in  its  nature  a  unit, 
indivisible,  it  could  be  vested  in  and  operated  by 
man^  but  upon  two  distinct  principles — fi«st, 
upon  the  American  principle  of  the  sovereignty 
of  the  people,  or  all  men,  upon  which  the  indi- 
viduals, as  held  by  Justice  Wilson,  and  other 
eminent  writers  upon  government  and  constitu- 
tional law,  were  joint  tenants  in  the  sovereignty 
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of  the  state,  and  the  right  of  co- participants  in 
its  exercise. 

This  was  the  elementary  principle — the  fun- 
damental basis  of  democracy. 

The  second  and  only  other  principle  upon 
which  it  could  exist  and  operate,  was  that  com- 
monly known  as  the  divine  right  of  kings,  or 
absoluteism,  which  differed  from  the  first,  only 
in  that  it  assumed  a  divinely  conferred  sovereign- 
ty, exclusively  in  one  person,  or  in  a  number  of 
persons,  in  perpetuity.  Although  this  doctrine 
had  been  exploded,  principally  because  it  in- 
volved the  necessity  ot  man's  existing  without 
rights,  or  of  his  rightful  existence  without  a 
rightful  or  legitimate  title  to  the  power  of  exis- 
tence in  perpetuity,  which  was  the  same  thing  j 
yet  he  was  aware  that  it  was  still  held  to  be 
true,  and  practiced  upon  in  many  nations-  He 
believed  that  all  the  various  forms  of  govern- 
ment would,  upon  a  careful  examination,  re- 
solve themselves  into  one  or  the  other  of  these 
two  principles,  and  that  the  estates,  technical- 
ly so  called,  which  enter  formally  into  the  com- 
position of  what  is  called  mixed  government, 
would  be  found  to  be  held  of  grace  from  the 
sovereign,  he  permitting  their  existence  and  ex- 
ercise or  not,  at  pleasure.  The  estates,  or  or- 
ders in  the  English  nation  were  so  permitted  to  ex- 
ist ;  the  functions  of  sovereignty  which  they  ex- 
ercised were  not  original  in  them,  but  the  Exer- 
cise of  those  functions  was  merely  vested  in  them 
by  the  sovereign.  ..     v; 

It  was  not  necessary  to  his  present   purpoi 
to   allude  to   the  various  conditions  inci<|feiit 
special  absoluteism,  such  as  abdication,  regen- 
cy, &c.  j  sufficient  was  it  to  say,  that  it  differed 
essentially  from  the  true  theory,  only  in  that  it 
necessarily  held  all  human  rights  and  power  to 

iPiH  people  were  sovereign,  if  all  the  per- 
sons composing  the  people  were  joint  tenants  in 
the  sovereignty,  wherefore,  it  was  asked,  do  we 
exclude  females  and  children  of  a  certain  age, 
&c.,  from  voting?  or  from  participating  in  the 
action  by  which  the  sovereign  speaks  ? 

Time  would  not  permit  him  to  reply  to  this 
objection  at  length,  to  examine  in  detail  the  ele- 
mental condition,  or  if  he  might  be  permitted 
the  expression,  the  physiology  »>f  the  State,  or 
what  constitutes  its  perfection  or  imperfection, 
in  what  condition  it  is  complete  or  incomplete,  its 
positive  or  male  side,  its  passive  or  female  side, 
their  embrionic  condition,  &c.  He  would  mere- 
ly remark,  that  the  conditions  and  limitations 
to  the  practice  of  conventional  rights  and  powers, 
must  be  conventional.  To  the  practice  of  those 
rights  and  powers  which  were  natural,  the 
conditions  and  limitations  must  be  natural. 
The  peculiar  mode  of  exercise  of  the  sove- 
reign power  to  which  the  several  natural  ele- 
ments of  the  State  were  entitled  or  confin- 
ed, the  positive  and  direct,  or  the  passive  and 
indirect,  were  indicated  and  determined  with 
great  precision  and  certainty,  by  their  capa- 
city to  its  full  and  continuous  exercise;  but 
of  this  there  was  no  time  to  speak,  or  of  those 
conditional  and  subsidiary  elements,  which  were 
necessitated  to  non  user,  the  limitations  of  which 
were  found  by  the  natural  rule  of  general  ave- 
rage. 

He  believed  that  the  great  point  of  this  doc- 
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trine  should  be  ded^Pin  the  Constitution.  At 
an  early  period  of  the  session  a  resolution  had, 
upon  his  motion,  been  adopted,  asking  commit- 
tee number  eleven  "  to  enquire  into  the  expedi- 
ency of  embodying;  in  the  Constitution  a  clear  and 
succinct  statement  or  declaration  of  principles, 
as  to  the  origin  and  ground  of  government  in  this 
State."  But  the  famous  debate  upon  the  quali- 
fications of  the  Governor  had  cured  him  of  all 
expectations  which  he  might  have  entertained 
that  it  would  be  practicable  for  this  Convention  to 
do  so.  But  this  was  not  the  only  great  truth  con- 
tained in  the  Declaration  of  Independence.  To- 
ward the  end  of  that  immortal  document  we 
read  the  further  declaration  "that  these  colo- 
nies are,  and  of  right  ought  to  be"  not  only  se- 
parate, but  "  free  and  independent  states,"  &c. 
Now  what  was  the  condition  of  a  free,  sove- 
reign and  independent  state — a  separate,  dis- 
tinct and  independent  nationality  ?  It  was  a  con- 
dition of  complete  and  unlimited  power,  to  ad- 
mit individuals,  of  the  people  of  other  nations, 
to  enter  and  sojourn  within  its  territory  as  ali- 
ens, and  to  privilege  them  as  it  chose,  so  far 
and  so  long  as  it  thought  proper,  or  not  at  all ; 
and  also  to  naturalize  or  consolidate  into  itself 
all  such  alien  sojourners  as  may  consent  there- 
to ;  or  such  races  and  national  descriptions  of 
them,  and  such  only,  as  it  chose,  or  none  at 
all. 

The  right  of  nations  to  do  that,  and  the  entire 
destitution  of  right  in  other  nations  or  the  indi- 
viduals thereof  to  do  any  thing  inconsistent 
therewith,  cannot  be  denied  without  opposing  the 
clearest  conclusions  of  reason  and  common  sense, 
and  the  best  authorities  upon  natural  and  inter- 
national law.  That  being  the  case  howr  were 
we  to  understand  the  democratic  principle  of  the 
political  equality  of  mankind,  in  connexion  with, 
nationality,  and  in  that  connexion  alone.  All 
men  who  are  of  the  people  of  New- York,  were 
of  right  equal  one  to  another,  all  men  who 
were  of  the  people  of  Spain  were  of  right  equal 
one  to  another,  as  to  their  nationality.  There 
was  no  other  political  equality. 

Who  were  the  people  of  a  state  ?  W^io  were 
the  people  of  New- York  ?  The  true  answer  to 
this  question  is  given  by  the  publicist,  "  since 
every  state  is  constituted  by  men's  submitting 
their  wills  to  a  single  person  or  to  an  assembly, 
they  principally  have  a  title  to  the  name  of 
members,  by  whose  covenants  the  society  were 
first  incorporated,  and  they  who  regularly  suc- 
ceed into  the  place  of  those  primitive  founders," 
and  such  others  as  they  admit  to  consolidation 
with  themselves,  Now  who  were  the  founders 
of  this  state?  Who  were  "the  good  people  of 
this  colony"  by  whose  authority  it  was  founded? 
They  were  a  portion  of  the  British  people  ;  they 
were  British  subjects  up  to  the  day  of  its  foun- 
dation ;  not  quasi  subjects  merely,  subject  to 
obey  the  laws  by  reason  of  their  inhabitancy  by 
permission  within  the  territorial  jurisdiction  of 
the  crown,  but  full  and  free  subjects,  in  the  so  to 
speak,  technically  national  or  political  sense  of 
the  term. 

To  this  condition,  the  negroes,  whether  of 
trans  or  cisatlantic  birth,  were  never  admitted 
by  the  British  nation  prior  to  the  revolution. 
They  were  an  alien  people  on  the  day  New- 
York  assumed  existence  as  a  sovereign  state, 
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and  he  denied  that  it 

state  of  New- York  had  evW  naturalized  or  con 
solidated  into  itself  a  single  negro,  while  the 
power  to  naturalize  was  continued  to  be  exer- 
cised by  separate  state  action,— nor  had  it  been 
done  by  any  other  state. 

it  was  well  known  that  Congress,  in  accord- 
ance  with  the  spirit  of  the  federal  constitution, 
and  the  universal  understanding  and  well  known 
intention  of  the  people  of  the  States,  at  the  time 
of  its  adoption,  had  expressly  provided  against 
their  naturalization.  Nothing  could  be  claimed 
on  account  of  their  ftwving  been  soldiers  in  our 
revolutionary  and  other  wars,  beyond  what 
might  be  done  for  any  other  aliens,  if  so  much 
— seeing  they  were  in  most  cases  governed  by 
their  masters,  whether  for  or  against  us,  and 
could  not  have  been  deemed  capable  of  treason 
in  any  event. 

No  one  pretended  that  an  alien  of  extra-terri- 
torial birth  could  be  naturalized  without  some 
express  act  in  his  favor,  declaring  or  recogniz- 
ing some  rule  as  to  its  effect  upon  his  descend- 
ants of  heritable  blood  j  yet  it  seemed  to  be  sup- 
posed that  the  son  of  an  alien,  even  though  he 
might  be  extrageneous,  would  be  a  citizen,  if  born 
within  our  territory,  in  the  absence  of  any  ex- 
press provision  on  our  part  in  relation  to  the  case, 
even  in  the  face  of  an  express  exclusion  of  the 
father.  But  this  he  apprehended  was  not  the 
rule. 

He  was  willing  to  admit  that  the  negro,  like 
any  other  alien,  might  be  privileged  beyond 
true  alien  rights  j  and  that  such  privileges  might 
be  identical  in  form  with  the  rights  of  the  citi- 
zen j  but  these  privileges  were  subject  to  revo- 
cation. Massachusetts  had  privileged  the  ne- 
groes in  that  form  ;  and  some  supposed  she  had 
naturalized  them  into  herself,  and  constituted 
them  citizens  of  the  United  States,  in  the  proper 
technical  sense  of  the  term.  Nothing  was  far- 
ther from  the  truth.  Those  privileges  did  not 
reach  beyond  the  bounds  of  that  state. 

The  subject  of  the  political  grade  of  the  free 
negro  population  of  the  United  States,  had  been 
supposed  to  be  full  of  difficulties.  For  himself, 
he  could %ee  none  of  an  insurmountable  charac- 
ter. He  could  indeed  see  many  anomalies  in 
our  legislation  upon  the  subject ;  but  he  believ- 
ed that  upon  a  careful  examination  of  the  mat- 
ter, they  would  prove  to  have  arisen  more  from 
a  misunderstanding  of  the  elementary  principles 
of  our  political  institutions,  and  from  a  strange 
disposition  to  overlook  the  existence  of  the  con- 
ditions of  extrageneous  alienage  and  the  various 
stages  of  quasi  citizenship  intermediate  between 
the  condition  of  chattel  slaveiy,  and  that  of  com- 
plete technical  citizenship,  than  from  the  intrin- 
sic nature  of  the  case  itself. 

He  regarded  the  privilege  of  voting  granted  to 
the  negroes  in  this  State,  by  the  constitution  of 
twenty-one — on  condition  of  their  owning  a  free- 
hold estate,  to  be  of  that  special  character,  sub- 
ject to  revocation.  It  was  conferred  upon  them 
as  an  experiment  for  their  improvement  j  but 
it  had  failed  to  produce  any  other  effect  than 
to  mislead  the  public  mind  as  to  their  citizen- 
ship, and  create  an  odious  and  aristocratic  dis- 
tinction among  themselves,  at  war  with  the  the- 
ory of  our  institutions,  and  of  evil  example  and 
tendency.    For  these,  among  other  reasons,  he 


e  shown  that  the  -j  had  voted  for  its  entire  abolition.  But  the  Con. 
vention  by  a  strong  vote  had  decided  to  retain  it, 
not,  as  he  understood,  that  it  was  right  and  pro- 
per in  itself,  but  expressly  upon  the  ground  that 
these  negroes  who  had  become  voters  under  the 
encouragement  held  out  to  them  by  the  provi- 
sions of  the  old  constitution,  had  an  equitable 
claim  upon  us  to  continue  the  operation  of 
these  provisions  in  their  favor.  He  could  not 
concur  in  that  opinion,  but  he  had  been  over- 
ruled  upon  that  point. 

It  had  also  been  decided,  that  no  attempt, 
should  be  made  to  naturalize  them,  or  to  privi- 
lege them  with  what,  to  them,  would  be  really 
and  truly  the  privilege  of  the  elective  franchise, 
or  suffrage,  upon  the  condition  of  their  humani- 
ty alone,  or  upon  any  other  terms  or  conditions 
than  the  possession  of  a  freehold  estate.  The 
Convention  had  also  seemed  to  consider  that  di- 
rect taxation  without  representation,  should  not 
apply  even  to  the  individual  resident,  though  an 
alien.  In  accordance  with  these  decisions 
of  the  Convention  his  amendment  had  been 
drawn.  If  adopted  it  would  work  the  gradual 
abolition  of  the  requirement  of  property  as  a 
qualification  for  voting,  to  which  principle  we 
all  professed  to  be  opposed,  slaving  at  the  same 
time  the  privileges  of  the  present  negro  voters, 
and  leaving  all  other  negroes  who  could  not  here- 
after acquire  that  privilege,  free  from  direct  tax- 
ation, even  though  they  should  acquire  property, 
far  beyond  the  value  of  two  hundred  and  fifty 
dollars,  on  the  same  principle  which  the  old  con- 
stitution applied  to  those  who  acquire  an  amount 
of  property  less  than  two  hundred  and  fifty  dol- 
lars. This  provision,  based  as  it  was  upon  the 
decisions  already  made  by  the  Convention,  was, 
it  appeared  to  him,  eminently  wise  and  benefi- 
cent, and  could  not  fail  to  meet  the  hearty.v%n* 
proval  of  the  people  of  this  state.  To  thf^pSbU 
sion  of  the  Convention,  that  it  would  make  no 
attempt  to  consolidate  the  negro  into  the  people 
of  this  stale,  he  heartily  agreed,  believing  that 
the  people  of  this  state  had  no  right  to  attempt 
it  under  the  Federal  Constitution,  if  indeed  it 
were  possible  to  do  so  successfully  under  any 
circumstances.  He  believed  it  would  be  impos- 
sible by  ieason  of  the  aniipathy  which  nature 
had  interposed  between  the  races,  as  an  impas- 
sable barrier  to  social  amalgamation  into  consan- 
guinity j  he  believed  that  it  would  be  again»t  the 
manifest  spirit  of  the  Federal  Constitution,  to 
privilege  the  negro  with  any  direct  voice  in  our 
political  affairs,  and  that  it  would  be  dangerous 
to  our  welfare,  and  to  the  union  of  the  States. 

If  the  principles  involved  in  the  case  were 
such  as  he  had  indicated,  it  would  be  seen  at 
once,  that  there  was  no  question  of  democracy 
and  equal  rights,  or  of  aristocracy,  embraced 
in  its  consideration  or  connected  with  it,  any 
more  than  there  was  in  the  question  of  consoli- 
dating  the  aborigines  of  our  country  with  our- 
selves, or  of  the  naturalization  of  Europeans, 
otherwise  than  that  an  attempt  to  consolidate 
the  negro  with  our  own  race,  must,  so  far  as  it 
was  successful,  operate  to  deteriorate,  corrupt 
and  wither  our  democratic  institutions,  while 
on  the  other  hand,  as  from  the  nature  of  the 
case  might  have  been  expected,  the  admission  of 
Europeans  had  operated  to  sustain  and  strength- 
en them.    But  if  the  negroes  were  to  be  admit- 
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ted,  on  the  principle  contended  for  by  the  gentle- 
man  from  Madison  (Mr.  Bruce,)  and  others 
upon  this  floor,  upon  their  humanity  alone,  irre- 
spective  of  nationality  and  race,  operating 
throughout  the  world  of  mankind  at  large,  estab- 
lishing one  great  cosmos,  it  would  in  the  present 
condition  of  the  world,  instead  of  carrying  out 
and  establishing  the  principle  of  democracy, 
work  its  entire  and  complete  overthrow,  and  of 
nationality  along  with  it. 

But  the  Convention  he  was  sure  would  not 
sanction  a  principle  like  that  j  were  we,  m  anti- 
cipation of  the  long  looked  for  millennium,  about 
to  proclaim  ourselves  citizens  of  the  world*  cos- 
mopolites, destitute  of  patriotism,  and  all  the 
world  and  his  wife  promiscuously  citizen's  of  our 
own  state  ?  He  trusted  not,  he  trusted  the  deci- 
sion of  the  Convention  in  that  respect  would  be 
adhered  to. 


If  the  state  retain^!  the  power  to  naturalize 
them,  or  even  the  clear  right  to  privileg*  them 
as  proposed,  it  would,  he  could  not  doubt,  be 
highly  inexpedient  to  do  so;  but  he  should  not  dis- 
cuss that  branch  of  the  subject,  not  doubting 
that  chattel  slavery  was  destined  to  cease,  leav- 
ing some  three  millions  of  those  people  to  be 
disposed  of  in  some  way  ;  he  could  not  deem  it 
wise  to  tie  them  to  us  in  any  manner  whatever. 

He  believed  that  slavery  had  been  permitted 
in  the  providence  of  God,  as  a  means  of  prepar- 
ing a  portion  of  the  Ethiopian  race  for  the  great 
mission  of  civilizing  the  tribes  of  Africa,  a  work 
which  had  failed  in  the  hands  of  every  other 
race.  He  would  do  every  thing  to  prepare  them 
for  that  great  work  but  nothing  to  retard  their 
entrance  upon  it  at  the  earliest  possible  day 


SPEECH  OF  MR.  CLYDE,  on  the  subject  of  Feudal  Tenures. 


Mr.  President — I  rise  to  advocate  the  proposi- 
tion now  before  the  Convention,  contemplating 
an  important  change  in  our  laws  regarding  the 
holding  and  leasing  of  Real  Estate.  'Being  a  re- 
sident of  one  of  the  counties  which  have  mani- 
fested the  most  lively  interest  in  the  fate  of  this 
proposition,  a  county  which  has  been  deeply 
convulsed  and  taxed  by  the  consequences  of  the 
system  which  this  measure  is  intended  to  re- 
move, having  been  elected  with  special  reference 
to  my  well  known  opinions  on  this  subject,  and 
with  the  expectation  doubtless,  that  I  should,  so 
far  as  my  humble  abilities  will  permit,  com- 
mend  those  opinions  to  the  favorable  consider- 
ation of  this  Convention.  May  I  not  ask,  Sir, 
that  the  Convention  will  for  a  few  moments  give 
me  that  attention  which  I  have  not  often  pre- 
sumed to  solicit,  and  which  I  would  not  ask  on 
this  were  I  not  satisfied  that  my  experience  of 
the  practical  evils  which  this  measure  is  intend- 
ed to  remove,  is  somewhat  more  extensive,  pro- 
bably, than  that  of  the  majority  of  this  Conven- 
tion. The  question  also  is  one  of  such  moment- 
ous interest,  not  alone  to  my  immediate  consti- 
tuents and  those  of  the  adjoining  counties,  but 
to  the  whole  people  of  the  state,  that  I  feel  that 
I  should  prove  recreant  to  the  trust  reposed  in 
me,  if  I  should  not  now  open  my  mouth  in  vin- 
dication of  them  and  their  cause. 

I  am  fully  aware  that  at  the  mention  of  griev- 
ances endured  by  the  Manorial  Tenants,  or  ra- 
ther of  the  whole  community  in  which  they  are 
located,  a  sneer  of  incredulity  and  scorn  natur- 
ally exhibits  itself  on  many  faces.  '  What !' 
asks  an  opponent,  '  do  you  pretend  here  to  main- 
tain that  this  Tenantry  is  really  aggrieved  and 
wronged  V  Yes,  sir,  that  is  my  position.  '  But 
have  they  not  agreed  to  pay  the  rents  demanded 
of  them  V  Yes,  sir ;  and  so  do  the  victims  of 
usury  agree  to  pay  the  exorbitant  interest  ex- 
acted of  them — which  the  stale  and  the  law  say 
they  shall  not  pay — so  do  the  victims  of  the 
gambler  agree  to  pay  the  sums  of  which  they 
are  fleeced  ;  so  did  some  of  the  tenantry  on  the 
great  feudal  estates  of  France  agree  that  the 
chastity  of  their  daughters  should  be  among  the 


'  first  fruits'  reserved  to  the  use  of  the  lords  of 
the  soil. 

The  question  here  however  is  not  what  a  class 
of  poor  and  ignorant  men  of  by-gone  generations 
agreed  to  do,  but  what  the  men  of  the  present 
day  ought  to  do — what  the  state  should  compel 
them  in  future  to  do.  I  maintain  that  most  of 
the  rights  so  called,  of  the  landlords  of  these 
manors,  originated  in  power  and  craft,  if  not  by 
fraud  on  the  one  side,  and  ignorance  and  sim- 
plicity on  the  other,  and  that  they  have  now  no 
such  rightful  existence  as  should  entitle  their 
holders  to  overrule  the  just  and  true  policy  of 
the  state. 

I  desire  gentlemen  of  this  convention  to  bear 
in  mind,  that  when  the  great  original  mistake  of 
assuming  to  give  away  the  §oil  of  this  state, 
several  hundreds  of  square  miles  in  a  body,  to 
this  or  that  favorite,  was  made  by  the  Dutch  or 
English  colonial  authorities,  no  real  consider* 
Hon  was  given  therefor  by  the  grantees.  A  stipu- 
lation \o  settle  so  many  immigrants  was  gener- 
ally the  nominal  consideration,  and  this  usually 
executed  itself,  so  far  as  executed  at  all.  One 
cent  an  acre  would  doubtless  be  a  large  average 
for  the  actual  cost  of  these  lands  to  the  grantees, 
while  there  are  very  few  acres  on  which  at  least 
two  or  three  hundred  times  that  amount  have  not 
already  been  paid  as  rent.  I  say  then,  that  I 
see  no  obstacle  in  natural  justice  to  such  just  pro- 
vision affecting  the  mutual  rights  of  these  land- 
lords  and  tenants  as  the  true  and  abiding  inter- 
est of  the  state  appears  to  demand. 

And  now  Sir,  permit  me  to  merely  glance  at 
some  of  the  practical  evils  of  this  system  prepa- 
ratory  to  urging  the  adoption  of  the  proposition 
before  us  as  a  remedy  in  future.  The  existence 
of  these  manorial  estates  creates,  as  they  were 
intended  to  create  or  to  perpetuate,  two  radical- 
ly different  classes  in  society~*a  numerous  class 
subsisting  meagerly  on  a  part  of  the  proceeds  of 
their  own  ill  rewarded  labor,  and  a  smaller  and 
socially  superior  class  living  idly  and  sumptuous- 
ly on  the  proceeds  of  the  industry  and  toil  of  otb- 
ers.  I  certainly  need  not  adduce  proof  of  this — it 
is  demonstrated  by  all  that  is  urged  on  both  sides 
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in  this  controversy.  A  great  champion  (Mr. 
Cooper)  of  landlordism  throughout,  regards  the 
existence  of  a  social  aristocracy  as  inevitable, 
and  would  shape  the  legislation  of  the  country  ac- 
cordingly. The  great  mass  of  the  people,  on  the 
other  hand  regarding  this  aristocracy  of  luxuri- 
ous idlers  as  incompatible  with  the  integrity  and 
perpetuity  of  our  republican  institutions,  solemn- 
ly  protest  against  it,  and  feel  bound  to  struggle 
for  its  extinction.  But  it  is  said  that  the  distinc- 
tions of  rich  and  poor,  idle  and  industrious,  have 
their  origin  in  the  nature  of  things,  and  must 
always  exist.  Admit,  if  you  please  sir.  that  dis- 
parities of  fortune  are  inevitable,  still  I  ask  you 
not  to  inflame  them  by  making  the  consequences 
of  a  freak  of  fortune  the  very  pillars  of  our  so- 
cial and  political  edifice.  If  some  must  be  rich 
and  others  poor,  it  does  not  follow  that  the  God- 
created  means  of  human  comfort  and  sustenance 
should  be  made  or  continued  the  exclusive  pro- 
perty of  the  few.  One  child  is  born  with  his 
hands  only  j  another  is  the  heir  of  vast  trea- 
sures j  the  former  is  compelled  to  cultivate  th« 
soil  for  his  livelihood  j  the  latter  can  live  with- 
out working  on  the  wealth  transmitted  to  him 
from  his  ancestors. 

Here  steps  in  law-cherished  landlordism  to 
say  to  these  men,  "  You  that  have  no  need  of 
working  shall  be  the  exclusive  owner  of  twenty 
or  thirty  miles  square  of  the  earth,  on  which  no 
other  man  can  do  a  day's  work,  but  by  your 
permissiun  )  and  then,  not  without  being  bound 
down  by  degrading  and  slavish  covenants — 
while  you  that  must  work  or  starve  shall  have 
no  privilege  to  purchase  at  a  fair  price — no  right 
to  cultivate  one  foot  of  soil,  but  at  the  caprice, 
by  the  good  pleasure,  and  as  the  serf  of  him 
who  is  above  all  necessity,  and  upon  astipula- 
tion to  pay  him  what  he  chooses  to  demand  for 
the  privilege."  Mr.  President,  is  this  fair  and 
just?  Is  it  for  the  interest  of  community,  or  for 
the  enduring  prosperity  of  the  state  or  country  ? 
And  shall  it  longer  be  permitted  ? 

This  Sir,  is  no  casual  difference  of  circum- 
stances that  we  are  now  considering,  but  a  fixed 
and  enduring  disparity  of  condition,  which  sev- 
rai  generations  have  experienced.  Who  does 
not  see  that  its  direct  tendency  is  to  create  and 
perpetuate  class  distinctions  and  class  interests, 
incompatible  with  the  pure  and  high  spirit  of 
republican  freedom  ?  And  yet  this  system,  blight- 
ing as  it  is  to  the  interests  of  individuals  and 
community,  is  sanctioned,  and  either  loudly  or 
secretly  praised,  by  some  who  boast  long  and 
loud  of  their  democracy  ! 

Sir,  read  one  of  these  manor  leases,  and  note 
how  skilfully,  cunningly  devised  appears  every 
requisition  to  make  the  tenant  class  directly  and 
sensibly  the  inferiors — mere  serfs  and  vassals, 
hewers  of  wood  and  drawers  of  water.  The  re- 
strictions on  the  right  of  alienation— -the  reser- 
vations of  wood,  water,  minerals,  mill-streams 
and  privileges-— the  quarter-sale,  the  two  fat 
^ibwls,  and  day's  labor  drawing  manure— the 
covenants  requiring  the  tenant  to  go  to  the  land- 
lord's mill  on  pain  of  forfeiting  his  whole  estate 
— also  to  trade  at  his  landlord's  store  on  pain  of 
forfeiting  his  whole  estate— and  the  thousand 
and  one  other  little,  mean  degrading  covenants, 
a  violation  of  any  one  of  which  by  the  tenant, 
works  a  forfeiture  #f  the  whole  estate— the  right 


stipulated  for  the  landlords  to  do  whatever  they 
please,  and  the  covenants  exacted  of  the  tenants 
that  they  shall  do  nothing  as  they  please —  is  all 
of  a  piece  from  beginning  to  end.  Aristocracy 
is  the  essence  and  aim  of  the  system. 

Sir,  I  will  not  say  that  all  these  manor  leases 
contain  all  these  odious  covenants  and  exactions, 
but  I  will  say  that  I  know  that  many  of  them 
do.  And  now  I  ask  gentlemen  of  this  Conven- 
tion to  consider  how  plainly  incompatible  these 
exactions  are  with  the  free  spirit  of  an  indepen- 
dent yeomanry,  and  how  certain  it  is  that  one 
or  the  other  must  give  way. 

This  Convention  is  now  called  upon  to  say 
which  of  them  shall  succumb ! 

Sir,  when  you  are  4sked  to  note  hOw  small 
is  the  rent  per  acre  exacted  oh  these  manors,  I 
beg  you  to  consider  how  meagre  and  restricted 
are  the  privileges  acc*rded*to  the  tenants — how 
utterly  valueless  was  this  land  until  their  un- 
paid labor  rendered  it  productive — how  great  a 
portion  still  remains  so,  and  how  much  of  it  can 
never  be  otherwise,  on  account  of  the  mountains, 
precipices,  ravines,  marshes  and  rocks. 

I  could  show  you  sir,  very  many  of  these  ten- 
ant-farms from  which  you  would  wonder  how 
the  livelihood  of  a  family  could,  by  any  indus- 
try, be  extracted  without  paying  rent  at  all  j 
yet  from  those  farms  an  annual  rent  has  for  one 
or  two  generations  been  paid,  far  exceeding  the 
entire  cost  thereof  to  him  who  claims  to  be  its 
landlord,  where  it  cost  any  thing  at  all. 

Now,  Sir,  consider  for  one  moment  the  effect 
of  this  manorial  system  en  the  industry  of  the 
people — on  their  energy,  thrift,  education  and 
proper  ambition.  Here  is  a  community  whose 
members  have  grown  up  tenants  with  the  ideas 
and  habits  which  the  relation  creates.  It  almost 
seems  to  them  an  ordinance  of  Providence,  that 
they  and  their  successors  were  born  to  toil  on  in 
poverty  and  in  a  subordinate  condition.  Should 
any  one  excel  in  industry,  and  good  husbandry 
and  frugality,  he  knows  that  his  labor  but  en- 
riches the  land  of  another,  and  that  that  other 
will  reap  a  large  share  of  the  proceeds.  His 
children  feel  this  if  he  does  not,  and  knowing 
that  their  parent  is  bound  down  by  the  chains 
of  leasehold  servitude,  sink  into  the  routine 
which  seems  to  befit  their  condition.  Sir,  I  must 
insist  that  this  system  is  uncongenial  with  the 
spirit  of  our  institutions — a  damp  and  mildew 
upon  the  interests  of  every  community  where  it 
exists,  and  poisonous  to  the  best  interests  and 
prosperity  of  the  state,  and  should  be  guarded 
against  in  future  by  constitutional  provision. 

Mr.  President,  what  then  is  the  most  desi- 
rable form  of  land-holding  ?  That  form  which  it  is 
the  policy  of  states,  and  especially  of  free  states, 
to  encourage  and  promote?  Is  it  not  manifestly 
that  of  the  freehold,  in  which  the  owner  and 
cultivator  of  each  farm  is  one  and  the  same  per- 
son?  Is  there  a  man  in  this  Convention,  aye, 
in  this  state,  who  does  not  realize  that  our  state 
would  be  stronger,  richer,  more  populous,  its 
people  more  independent,  more  intelligent,  more 
happy,  better  educated,  and  feel  a  deeper  and 
stronger  interest  in  the  prosperity  of  our  gov. 
ernment,  if  each  head  of  a  family  were  the  own- 
er of  the  plat  of  ground  from  which  the  susten- 
ance of  that  family  must  be  drawn  ? 

I  think  no  erne   Will  deny  She  proposition  I 
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would  establish,  and  who  cannot  see  that  the 
adoption  ol  the  sections  before  us  would  have  a 
tendency  to  this  result?  If,  then  I  ask,  it  is  the 
essential  purpose  of  government  to  promote  and 
secure  the  well  being  of  the  people,  and  thereby 
strengthen  its  own  security  and  endurance,  why 
should  not  the  manner  of  holding  and  conveying 

/real  estate  be  an  object  of  primary  concern  in 
the  framing  of  a  Constitution  of  government? 
If  government  may  laudably  endeavor  to  dis- 
courage immorality  and  vice,  even  when  they 
do  not  immediately  and  violently  interiere  with 
the  rights  or  happiness  of  any  one  but  the  trans- 
gressors. *If  a  state  may  forbid  usury,  and  blas- 
phemy, and  lewdness,  and  gambling,  why  may 
it  not,  why  should  it  not,  discourage  the  pur- 
chasing up  of  thirty  or  forty  square  miles  of  the 
soil  of  the  state  by  one  or  two  individuals,  for 
the  purpose  of  renting:  out  in  a  way  and  man- 
ner to  make  serfs  and  vassals  of  the  many,  if 
that,  too,  is  found  incompatible  with  the  high- 
est public  welfare?  Will  any  man  contend  that 
to  deny  any  citizen  the  privilege  of  such  a  mo- 
nopoly, and  for  such  purposes  too,  will  any  more 
abridge  his  natural  rights  than  does  the  forbid- 
ding  him  to  take  exorbitant  interest,  or  to  keep 
a  gaming  house  now  does?  In  either  case  the 
privilege  denied  him  is  that  of  doing  acts  deem- 
ed inimical  to  the  public  well-being.  Can  any 
good  citizen  desire  and  struggle  for  such  a  pri- 
vilege as  this? — Surely  not. 
The  fundamental  question  to  be  settled,  then, 
!  is  this:  Does  the  system  which  this  proposition 
aims  to  subvert  operate  injuriously  to  the  public 
welfare?  This  is  the  question  which  I  now  pro- 
ceed to  consider.  It  appears  to  me  that  many 
words  need  not  be  wasted  to  show  that  there  is 
in  all  civilized  society  a  natural  tendency  toward 
monopolies  of  this  kind.  All  history  is  full  of 
this.  The  rise,  greatness  and  decline  of  a  peo- 
ple may  generally  be  summed  up  thus:  A  few 
capable,  intelligent,  courageous  persons  are  im- 
pelled by  national  calamity,  by  religious  or  poli- 
tical tyranny,  or  by  a  mere  spirit  of  adventure, 
to  migrate  to  some  region  where  there  are  few 
or  no  civilized  inhabitmts.  They  form  a  new 
community  or  state,  which  prospers  and  expands 
perhaps  for  generations  and  seems  likely  to  en- 
dure for  centuries.  But  there  is  a  worm  at  the 
root  of  all  this  towering,  imposing  greatness. 
Wealth  increases,  not  the  wealth  of  the  many 
but  of  the  few,  and  though  the  bounds  of  the 
country  expand,  the  number  of  its  freeholders 
diminish.  Land  increases  in  rental  or  value  as 
the  many  who  need  it  become  more  and  the  few 
who  own  it  become  fewer,  until  the  cultivator 
class  gradually  sink  to  be  the  virtual  serfs  of  the 
great  landlords — their  passive  and  hopeless  de- 
pendents. Succeeding  generations  see  the  rent 
of  land  increase  while  the  reward  of  labor  is  di- 
minished until  the  great  mass  are  led  to  feel  that 
they  have  no  country  to  defend — no  rights  to 
maintain.  SueJh  a  country  is  ripe  for  the  sway 
of  the  next  deeolating  conqueror — the  next  bar- 
barian horde,  that  shall  consider  it  worth  the 
easy  labor  of  subjugation.  Such  has  been  sub- 
stantially the  history  of  all  the  great  nations  that 
have  perished,  especially  of  Rome.  In  the  days 
when  her  generals  were  the  farmers  and  owners 
of  a  few  acres  of  freehold — when  they  were 
taken  from  the  plow  to  lead  her  hosts  and  re- 


turned to  the  plow  from  victory— then  was  Rome 
resistless  and  impregnable.  Centuries  passed, 
and  with  four  times  her  population  in  the  days 
ot  Cincinnatus,  she  fell  a  prey  almost  without 
resistance,  to  barbarian  hordes  whom  she  would 
have  utterly  despised  in  the  days  of  her  earlf 
vigor.  But  her  soil  had  now  become  the  patri« 
mony  of  a  few  lordly  aristocrats — her  campagna 
no  longer  the  property  of  her  citizen  soldiery, 
had  become  the  estates  of  a  few  non-resident 
nobles— the  home  of  serfs  only.  When  con- 
quered, her  one  million  two  hundred  thousand 
people  were  the  tenants  and  dependents  of  less 
than  two  thousand  families.  A  like  process  is 
now  visibly  going  on  in  the  chief  nations  of  mo- 
dern Europe,  save  in  those  like  France,  where 
they  have  been  checked  by  a  great  social  as  well 
as  political  revolution.  Sir,  we  see  Great  Bri- 
tain in  the  plenitude  of  her  wealth,  activity  and 
power,  convulsed  writh  sudden  changes  of  minis- 
try and  of  policy,  her  hungry  millions  looking 
for  relief  in  the  statesmanship  of  Pitt  or  of  Fox, 
of  Canning  or  of  Gray,  of  Russell  or  ot  Peel. 
One  day  parliamentary  reform,  next  extension 
of  franchise,  and  then  repeal  of  corn-laws  is  the 
proper  panacea.  Yet  each  is  tried  without 
abatement  of  the  cancerous  disease  which  is 
gnawing  at  the  very  vitals  of  the  nation.  Some 
thirty  thousand  persons  are  the  owners  of  nearly 
all  the  soil  of  that  island,  whence  twenty  millions 
must  draw  their  sustenance;  and  the  number  of 
landlords  is  yearly  diminishing.  Unless  a  reme- 
dy for  this  disease  be  found,  the  sun  of  England 
is  near  its  setting.  Her  prisons  and  poor-houses 
are  already  full  to  repletion — at  least  one-sixth 
of  her  people  are  virtually  paupers,  and  the 
proportion  steadily  increases ;  wages  dwindle 
away  as  rents  become  more  and  more  exhorbi- 
tant,  and  the  larmer  who  is  required  to  pay  a 
rent  for  his  land  which  will  absorb  two- thirds 
of  its  entire  produce,  at  length  gives  way  to 
despair ! 

The  plowman  whose  family  must  be  subsisted 
on  seven  or  eight  shillings  per  week,  and  whose 
daily  fare  is  confined  to  oat  meal  porridge,  or 
coarse  bread  and  lard,  with  no  prospect  for  his 
old  age  but  the  union  work-house,  how  can  he 
be  expected  to  cherish  patriotism,  morality  and 
a  love  of  intellectual  improvement?  How  can 
it  be  expected  that  he  should  ever  feel  that  he 
had  a  country?  No  interest  in  the  soil — no 
prospect  of  obtaining  it — a  mere  serf,  worse  fed 
and  lodged  than  the  beasts  that  perish,  with  cares 
and  anxieties  from  which  they  are  happily  exempt 
how  shall  we  expect  to  awaken  and  keep  alive 
in  his  breast  the  exalted  sentiments  of  a  rational, 
immortal  being?  How  shall  he  be  expected 
freely  to  pour  out  his  blood  for  a  country  in 
which  his  birthright  was  famine  and  despair  1 
Whenever  the  crimes  of  England  shall  meet  their 
just  recompense  in  her  prostration  and  decay, 
the  degradation  and  despair  of  her  laboring 
class  will  be  one  of  the  most  important  instru- 
mentalities in  working  out  that  retribution. 

And  who  shall  say,  sir,  that  the  spectacle  now 
afforded  by  Great  Britain  conveys  no  admonition 
to  us?  By  what  device  do  we  hope  to  arrest  at 
will  the  tide  which  is  now  bearing  us  along  in 
the  current  down  which  she  has  sailed  before  us? 
Look  around  you  and  see  if  there  be  not  in  this 
manorial  system  an  inevitable  tendency  to  the 
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sirmkresults.    Look  at  the  numerous  degrading, 

>janjrf.iufepubHean  covenants  and  exactions  in  most 

?y  these  manor  leases. — Many  of  the  tenants  in 

*-*/&  boasted  republican  country  reduced  almost  to 

\J/  the  condition  of  serfs.— Travel  over  this  other- 

A(  wise  fair  portion  of  our  state,  and  you  will  not 

fail  in  a  moment  to  discover  the  legitimate  effects 

of  this  withering,  scorching,  blasting,  burning 

effirse. 

Sir,  many  of  my  immediate  constituents  and 
thousands  of  others  in  our  state,  groaning  under 
the  chains  forged  by  this  blistering  system,  are 
looking  to  this  convention  for  some  relief.  They 
ask  for  nothing  that  is  wrong — they  ask  you  to 
violate  no  just  contract — to  destroy  no  vested 
rights.  They  ask  you  to  engraft  upon  the  con- 
stitution of  your  state  the  proposition  now  be- 
fore-us,  which  will  prevent  this  curse  in  future, 
and  will  be  the  means  of  wearing  out  and  de- 
stroying in  time  the  present  existing  evil.  Shall 
this  down  trodden  and  oppressed  people  ask  in 
vain  ?  It  appears  to  me  that  every  man  who 
loves  his  country  and  desires  the  peace  and  pros- 
perity of  the  state — who  is  a  republican  in  prin- 
ciple and  practice  as  well  as  in  name,  will  re- 
joice to  see  the  proposition  before  us  adopted. 

Mr.  President,  I  will  not  detain  the  convention 
with  any  detailed  account  of  the  peculiar  griev- 
ances of  a  portion  of  my  constituents  and  those 
of  the  adjacent  counties,  for  I  am  admonished 
that  the  time  allowed  me  to  speak  has  very 
nearly  expired — many  of  them  I  have  alluded  to 
already,  and  I  presume  the  convention  is  in  some 
degree  familiar  with  them  all.  I  would  not, 
however,  have  gentlemen  on  this  floor  fall  into 
the  mistake  of  fancying  the  abuses  I  would 
guard  against,  merely  local  and  temporary  sub- 
jects of  excitement — an  excitement  which  a  few 
more  months  will  efface,  without  applying  the 
proper  remedy.  Much,  very  much,  growing  out 
of  the  excitement  of  the  past  is  to  be  deeply  re- 
gretted and  deplored, and  none  regret  and  deplore 
it  more  than  the  great  mass  of  tenants — they 
have  never  encouraged  the  violation  of  law  and 
order — they  have  never  asked  or  wished  for  any 
thing  wrong  or  unjust — they  are  honest  and  in- 
dustrious, and  feel  a  deep  interest  in  the  prospe- 
rity of  the  state,  and  all  they  have  ever  asked 
or  wished  for  is  just  and  equal  laws  and  equal 
rights.  I  know,  sir,  that  by  some  who  are  di- 
rectly or  indirectly  interested,  they  are  charged 
with  every  thing  that  is  wrong — and  I  also  as 
well  know,  that  their  motives  have  been  im- 
pugned— their  principles  have  been  misrepre- 
sented, and  they  have  been  most  grossly  slan- 
dered and  libelled.  But,  thank  Heaven,  a 
brighter  day  begins  to  dawn,  the  wrongs  of  the 
down  trodden  and  oppressed,  and  the  principles 
for  which  they  contend  are  better  understood, 
and  the  enlightened  and  patriotic  every  where 
sympathize  with  them,  and  are  ready  to  come 
to  their  relief. 

Sir,  I  have  endeavored  to  show  that  the  evils 
I  combat,  either  are  or  may  be  experienced  any 
where — that  time  or  circumstances  may  precipi- 
tate their  development,  but  that  their  origin 
must  be  traced  to  that  unwise  policy  which  par- 
cels out  the  earth  to  a  favored  few,  and  permits 
that  few  to  bind  down  the  many  during  their 


lives  by  the  chains  of  leasehold  servitude.  So 
long  as  this  system  shall  continue,  there  will  be 
in  our  land  luxury  and  pride,  balanced  by  want 
and  degradation,  with  a  constant  tendency  to  the 
increase  of  them  all.  1  hold  it  to  be  one  of  the 
most  important  duties  of  this  convention  to  pro- 
vide efficient  safeguards  against  the  aggravation 
and  effectual  remedies  for  the  existence  of  the 
evils  I  have  only  had  time  to  glance  at.  Give 
us  gome  assurance  that  our  children  shall  be 
permitted  to  eat  the  bread  produced  by  their 
honest  toil,  ani  not  be  compelled  to  labor  two 
days  in  the  week  for  themselves  and  four  for  him 
who  rents  them  the  right  to  barely  subsist  upon 
the  earth. 

Sir,  I  will  not  detain  the  convention  with  any 
argument  in  favor  especially  of  the  proposition 
now  before  us,  for  after  the  kindness  already  ex- 
tended to  me,  I  cannot  consent  at  this  late  hour 
of  the  session,  to  trespass  farther  upon  its  pa- 
tience— but  if  adopted,  as  I  hope  it  may  be, 
no  one,  I  think,  can  fail  to  perceive  at  first 
glance  that  it  would  secure  effectually  against 
this  unwise  system  in  future,  and  that  under  it 
the  existing  evil  must  eventually  melt  away. 

And  now,  sir,  permit  me  to  ask,  if  the  peace 
and  quiet  of  our  state — the  great  interest  of 
agriculture — the  virtue  and  intelligence  of  the 
sovereigns  of  the  state  where  all  power  rests — 
the  improvement  of  society — the  wrongs  and 
sufferings  of  the  oppressed— and  the  safety  and 
enduring  prosperity  of  our  state.  Do  not  all 
demand  from  us  the  remedy  proposed  against 
this  uncertain,  corrupting,  debasing,  degrading 
and  slavish  system  of  land  tenures  ? 
""""  Let  us  then  extend  the  broad  shield  of  consti- 
tutional protection,  and  thus  show  to  the  op- 
pressed and  down  trodden  of  earth,  that  we 
sympathize  with  them,  and  in  the  true  spirit  of 
patriotism  and  philanthropy  come  to  their  relief, 
and  the  relief  of  the  whoie  agricultural  interests 
of  the  state. 

I  am  thankful,  sir,  that  my  ancestors  were 
among  the  hardy  sons  of  toil — that  my  early 
education  and  habits  of  life  were  formed  under 
such  influences,  and  that  they  who  ate  their 
bread  in  the  sweat  of  their  faces  ever  taught  rae 
to  look  upon  agricultural  pursuits  as  among  the 
most  honorable  occupations  of  life.  Partially 
to  these  influences,  among  others,  no  doubt,  do 
I  owe  my  sympathy  for  those  of  my  constituents 
whose  wrongs  I  have  attempted  to  represent. 

And  now,  sir,  after  mingling  as  I  have  done 
for  months  with  some  of  the  most  talented,  pa- 
triotic, and  independent  men  of  our  state,  and 
witnessing  as  I  have  done  their  persevering  and 
untiring  efforts  to  frame  a  constitution  worthy 
of  themselves  and  the  people  they  represent,  I 
can  return  to  the  quiet  of  my  home  with  the 
full  consciousness  of  having  honestly  and  faith- 
fully, according  to  the  best  of  my  poor  abilities, 
discharged  my  duty  to  my  constituents,  and  can 
behold  in  the  new  constitution  which  we  shall 
have  framed  the  provisions  which  are  now  sought 
to  be  engrafted  upon  it,  the  days  of  my  retire- 
ment will  be  the  happiest  of  my  life,  and  to  have 
contributed  in  an  humble  degree  to  the  consum- 
mation of  this  object,  as  much  honor  as  I  shall 
ever  desire. 
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SPEECH  OF  MR.  LOOMIS,  on  Bank  Currency. 


Mr.  LOOMIS  remarked  that  the  state  of  his 
health  had  prevented  his  being  present  yester- 
day, when  this  section  was  adopted  ;  and  per- 
haps  the  objections  which  presented  themselves 
to  his  mind,  on  the  consideration  he  had  been 
able  to  give  the  subject,  might  be  removed,  but 
to  him  they  seemed  insurmountable.  The  arti- 
cle on  the  subject  of  banking,  as  reported  by 
the  chairman,  and  as  adopted  by  the  Convention, 
seemed  to  contemplate  a  system  of  free  bank- 
ing, that  is,  it  proposed  to  allow  all  persons  to 
embark  in  the  business  of  banking,  by  comply- 
ing with  certain  provisions  and  regulations  to  be 
established  by  law  j — it  contemplated  no  exclu- 
sive privilege  to  be  granted  to  certain  favored 
.individuals  by  special  act  of  the  legislature,  but 
proposed  that  all  men  should  have  equal  privi- 
leges  of  incorporating  themselves,  and  carrying 
on  this  business  under  such  general  regulations 
and  restrictions  as  should  be  applicable  to  all 
alike.  The  article  as  reported,  and  as  adopted, 
did  not  propose  to  define  these  regulations  and 
restrictions  in  the  Constitution.  What  these 
should  be  was  a  question  upon  which  we  might 
differ  very  essentially,  and  was  a  matter  proper 
to  be  left  to  the  legislature  to  settle.  They  might 
prohibit  the  issuing  of  bills  as  money,  unless  the 
bank  should  have  specie  in  its  vaults  to  an  equal 
amount,  and  by  that  means  make  all  paper  mo- 
ney actually  represent  an  equal  amount  of  spe- 
cie for  its  redemption  at  all  times.  In  such  case 
paper  money  would  be  at  a  small  premium. — 
This  to  him  seemed  practicable  and  desirable, 
yet  it  was  an  opinion  merely,  and  might  not  be 
found  to  be  advantageous  on  trial.  He  appre- 
hended that  it  would  not  be  adopted  at  present, 
whatever  mis'ht  be  its  future  success.  He  un- 
derstood the  views  of  the  distinguished  chairman 
of  the  committee  (Mr.  Cambreleng)  to  favor 
free  trade  in  banking,  under  general  regulations. 
In  this  he  fully  concurred  j  but  to  him  it  seemed 
inconsistent  with  such  views  to  limit  by  positive 
enactment  the  extent  of  that  business.  If  every 
man  and  association  of  men  were  at  liberty  to 
embark  in  the  business,  and  to  issue  bills  under 
such  securities  and  regulations  as  the  law  shall 
deem  adequate  and  safe,  he  did  not  see  that  we 
could,  with  propriety,  say  that  the  aggregate 
amount  of  business  should  not  exceed  a  certain 
fixed  sum.  We  proposed  also  to  allow  persons 
to  incorporate  themselves  for  other  purposes  : 
for  instance,  for  the  manufacture  of  cotton 
goods.  Would  it  be  consistent  or  proper  to  pass 
a  law  limiting  the  number  of  yards  of  cloth 


which  should  be  made  by  them  ?  This  seemed 
to  him  precisely  analogous.  Under  such  a  free 
system,  properly  regulated  as  to  the  securities 
required,  banking,  like  other  business,  might, 
and  ought  to  be  left  to  accommodate  itself  to  the 
business  and  the  capital  of  the  country.  If  the 
securities  required  should  be  specie  in  the  vaults 
of  the  bank  for  all  the  paper  issued  as  money, 
dollar  for  dollar,  he  believed  no  one  would  ap- 
prehend an  excess  of  paper  money,  and  there 
would  be  no  more  necessity  for  a  restriction  on 
the  aggregate  of  issues  than  there  would  be  to 
prevent  too  great  an  amount  of  gold  and  silver. 
The  amount  of  paper  issues  would  necessarily 
depend,  as  the  amount  of  specie  now  did,  on  the 
business  and  wealth  of  the  country.  Again,  it 
seemed  to  him  impracticable — how  was  each 
particular  bank  to  ascertain  whether  the  aggre- 
gate amount  of  circulation  by  all  the  banks  in 
the  state,  at  any  time,  was  up  to  the  aggregate 
limitation  in  the  law,  in  order  to  know  whether 
or  not  it  might  lawfully  issue  more  bills  ?  Should 
the  legislature  parcel  out  at  the  commencement 
of  each  year  the  aggregate  amount  of  issues 
among  all  the  banks  then  existing?  It  could  not 
in  that  way  secure  the  object,  because  institu- 
tions might  arise  during  the  year,  and  ii  more 
bills  were  wanted  the  number  of  banks  would 
multiply  to  meet  the  demand.  This  fixing  the 
amount  each  year,  and  apportioning  among  the 
several  banks,  was  to  him  the  only  conceivable 
mode  of  even  approximating  to  an  aggregate  li- 
mitation. The  result  of  this  would  be  to  invite 
the  united  power  of  all  the  banks  each  year  to 
make  common  assault  upon  the  legislature  to  in- 
crease the  amount  of  bank  issues.  Such,  to  his 
mind,  would  be  the  worst  of  all  imaginable  sys- 
tems. He  was  unable  to  see  or  to  devise  any 
suitable  restraints  upon  the  over-issues  of  paper 
currency,  consistent  with  equal  privileges  to  all 
alike  to  embark  in  the  business,  other  than  to 
fix  the  privilege  of  issuing  paper  as  money,  un- 
der such  regulations  as  to  make  it  no  object  of 
gain  to  any  bank.  And  he  could  see  no  mode 
of  securing  this  object,  other  than  requiring  a 
specie  basis  to  the  full  extent  of  the  paper  sub- 
stituted for  it.  This  would  necessarily  make 
paper  money  command  a  premium,  and  would 
secure  a  currency  whose  aggregate  amount 
would  be  regulated  by  the  demands  of  trade, 
the  prices  of  property,  and  the  wealth  of  the 
country.  He  was,  for  these  reasons,  opposed  to 
the  section  as  adopted,  and  hoped  it  would  be 
reconsidered. 
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SPEECH  OF  MR.  RICHMOND,  on  the  Judiciary. 


Mr.  RICHMOND  said  that  he  had  hoped,  at 
the  commencement  of  the  discussion  upon  this 
question  of  the  judiciary,  that  the  committee 
would  have  commenced  with  the  justices'  courts, 
and  first  settled   their  powers  and  duties,  and 
next  the  court  of  common  pleas,  if  we  were  to 
have  one — and  so  on,  to  the  supreme  court  and 
court  of  appeals.    But  he  had  been  overruled  in 
this,  and  the  discussion  had  taken  a  wide  range, 
embracing  all   matters  connected  with  our  pres- 
ent judicial  system,  and  also  the  plan  proposed 
by  the  majority  of  the  judiciary  committee,  and 
some  six  or  eight  other  plans,  submitted  and 
laid  upon  our  tables,  together  with  the  sugges- 
tions of  the  several  members  who  had  addressed 
the  committee,  as  to  some  amendments  which 
they  thought  should  be  adopted,  provided  any 
one  of  the  plans  which  had  been  presented  should 
be  adopted,  in  whole  or  in  part.    Such  being  the 
present  condition  of  this  most  important  and  in- 
teresting discussion,  he   hoped  the  committee 
would  pardon  him  if  in  the  few  remarks  he  was 
about  to  submit  he  should  follow  some  of  the 
many  gentlemen  who  had  spoken  on  the  ques- 
tion, without  any   particular  reference  to  the 
order  in  which  they  spoke,  or  to  the  particular 
branches  of  the  several  reports.    As  he  had  but 
few  notes  of  what  had  been  said,  he  would  first 
speak  on  those  branches  now  more  immediately 
in  his  mind,  lest  he  might  neglect  to  refer  after- 
wards to  some  of  them  which   he  deemed  im- 
portant.    And   firstly  he   would   say,   that  in 
listening  to  the  able  speeches  of  gentlemen  on 
this  subject,  they  had  called  the  attention  of  the 
committee  mainly  to  the  delays  and   hindrances 
of  our  present  system  of  administering  justice, 
while  the  great  and  crying  evil  of  the  costs  and 
expenses  of  our  courts,  growing  out  of  the  fact 
that  a  large  proportion  of  the  time  of  most  of 
our  courts  is  employed   in  reversing,  non-suit- 
ing, delaying,  and  thwarting  each  other's  deci- 
sions. 

He  said  it  had  been  well  remarked  here,  by 
more  than  one  gentleman,  that  one  of  the  great 
objects  the  people  had  in  the  calling  and  assem- 
bling  of  this  Convention,  was  the  subject  of  ju- 
dicial reform.  In  this  he  said  he  fully  concurred; 
but  he  begged  to  say  to  those  gentlemen,  that 
the  people  would  not  be  satisfied  with  any  sys- 
tem, however  new  it  might  be,  the  machinery 
of  which  was  to  be  carried  on  by  means  of  all 
the  technical,  wordy,  nonsensical,  unmeaning 
pleadings  now  in  favor  in  our  couits,  and  so  well 
adhered  to  by  both  courts  and  lawyers.  Neither 
would  they,  in  his  judgment,  longer  submit  to 
the  interminable  and  ruinous  expenses  forced 
upon  them  by  the  almost  innumerable  number 
of  appeals,  certioraris,  demurrers,  and  other  le- 
gal  inventions,  well  calculated  to  strip  the  labo- 
rious farmer  or  mechanic  of  the  hard  earnings 
of  his  labor,  to  fill  the  pockets  of  the  lawyers, 
judges  and  clerks  of  the  different  courts.  Mr. 
R.  said  that  he  had?  some  days  since,  stated  to 
the  committee  his  views  with  reference  to  the 
court  of  chancery,  and  he  would  not  now  repeat 
them,  as  he  believed,  from  what  had  already 
taken  place  in ,  this  committee,  that  that  court 
which  had  so  long  afforded  such  rich  pickings 


for  solicitors,  masters,rexaminers,  clerks,  trust- 
ees, &c,  was  destined  to  a  speedy  and  certain 
death,  without  any  hope   of  a  resurrection. — 
Should  this  be  the  case,  (which  God  grant  may 
be  so,)  he  would  be  disposed  to  tread  lightly 
upon  its  grave,  and  pass  on  to  the  living.    And 
now,  Mr.  Chairman,  said  Mr.  R.,  lest  he  might 
be  misunderstood  in  what  he  had,  or  might  say, 
in  regard  to  attorneys  and  bills  of  costs,  would 
take  the  present  occasion  to  say,  that  he  had  no 
personal  hostility  to  the  profession  ;   many  of 
them  were  his  most  intimate  friends — but  gen- 
tlemen must  remember  that  the  interests  of  the 
profession  and  those  ol    the  great  laboring  and 
producing  classes  in  this  country  are  somewhat 
different.      He   knew  that  the   honorable  and. 
high-minded  of  the  profession  were  above  all 
censure — and  among  that  number  he  was  happy 
to  class  the  legal  members  of  this  Convention. 
He  believed  they  had  come  here  with  the  deter- 
mination to  aid,  by  their  powerful  intellect,  in 
framing  a  Constitution  that  shall  confer  blessings 
upon  the  anxious  millions  of  this  great  state.  He 
said  he  knew  those  at  home,  who  are  possessed 
of  those  same  high  qualities,  and  have  a  high 
reputation  for  honor  and  integrity.     But  when 
he  said  this  he  felt  bound  to  say  that  there  was 
another  class  of  the  profession,  of  whom  the 
people  had  formed  a  very  different  opinion.    He 
meant  those  who   live   by  the  imprudence  and 
misfortunes  of  their  fellows.     Those  who  are 
ever  ready  by  their  advice  and  management,  to 
embroil  otherwise   peaceable  and  quiet  neigh- 
bors in  all  the  expenses,   ill-feelings,  quarrels 
and  contentions  growing  out  of  the  prolonged 
and  ruinous  suits  at  law  which  they  had  by  their 
management  succeeded  in  embroiling  the  parties 
in.    The  objects  of  these  men  do  not  seem  to  be 
to  enable  their  clients  to  get  cheap  and  speedy 
justice,  but  to  so  manage  as  to  take  advantage 
of  all  the  technicalities  and  crooks  of  the  Jaw,  so 
as  to  run  up  a  large  bill  of  costs  to  benefit  their 
own  pockets.    To  this  particular  class,  he  said, 
was  to  be  attributed  the  greater  portion  of  the 
opposition  to  a  radical  reform  in  our  judiciary 
system.    Mr.  R.  said  he  believed  that  two  of 
the  greatest  evils  of  our  present  system  was  the 
crooked  and  almost  useless   forms  of  pleading 
now  in  full  practice  in   our  courts,  compelling 
the  party  to  state  almost  everything  known  in 
our  language   but  the   truth,  and   the  facilities 
which  were  afforded  by  our  system  for  bringing 
appeals,  certioraris  and  motions,  to   be  argued 
before  the  higher  courts,  all  of  which  give  fine 
fees  to  attorneys,  and  after  involving  the  par- 
ties in  large   bills  of  costs,  generally  result  in 
being  sent  back  for  new  trial,  for  the  purpose, 
as  is  alleged,  of  remedying  some  great  defect  in 
the  former  proceedings.     He  said  he  had  looked 
over  the  report  of  the  majority  on  this  subject, 
and  he  had  not  been  able  to  see  anything  there 
to  prevent  as  many  appeals  as  in  our  present 
system.    Although  he  understood  from  some  of 
the  committee  that  the  costs  of  these  courts  were 
to  be  very  much  cheapened  by  the  legislature  to 
come  after  us,  whose  first  business  would  be  to 
simplify  the  manner  of  pleadings  in  these  courts. 
He  confessed  gentlemen  had  more  confidence  in 
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the  legislature  than  he  had,  for  he  well  recol- 
lected the  people  had  been  asking  the  legislature 
for  the  last  eight  years  to  do  this  very  thing,  and 
because  they  had  not  done  it,  they  had  called 
this  Convention,  expecting  that  something  would 
be  done  here  in  accordance  with  their  demands. 
Mr.  R.  hoped  they  would  not  be  disappointed, 
but  that  all  their  expectations  for  cheap  and  ex- 
act justice  would  be  realized.  He  believed  the 
jurisdiction  in  justices  courts  should  be  increased 
to  $250,  that  such  courts  should  have  equity  and 
law  powers,  that  for  ail  judgments  rendered  in 
such  courts  of  100  dollars  and  under,  the  party 
dissatisfied  should  appeal  to  the  town  court  of 
the  same  town,  or  of  some  adjoining  town. — 
Town  courts  to  be  composed  of  all  the  justices 
in  town,  and  to  meet  four  times  in  each  year. 
Ether  party  to  have  the  right  to  call  a  jury  on 
the  trial  of  the  appeal  cause,  but  if  neither  party 
desire  a  jury,  then  the  justices  to  decide  the 
cause  j  the  decision  of  the  town  court  to  be  final, 
from  which  there  shall  be  no  appeal.  The  jury 
for  such  courts  to  be  drawn  from  the  list  of 
county  jurors  from  such  town,  which  said  list  is 
now  by  law  filed  in  the  town  clerk's  office.  He 
said  there  were  now  fewer  appeals  from  the  jus- 
tices courts  in  proportion  to  the  number  of 
causes  tried  by  them,  than  there  were  from  any 
other  court,  not  excepting  even  the  circuit  courts 
or  the  decisions  of  the  supreme  court.  These 
town  courts  making  final  decisions  in  all  mat- 
ters of  $100  and  under,  will  very  much  relieve 
the  higher  courts  from  a  considerable  amount 
of  business  that  now  finds  its  way  there,  and  the 
giving  these  courts  of  justices  of  the  peace  juris- 
diction in  the  sum  of  $250,  will  also  do  very 
much  to  accomplish  the  same  object.  The  effect 
of  these  contemplated  changes  will  be  to  elevate 
the  character  and  standing  of  the  justices  courts. 
The  people  will  know  when  they  elect  their  jus- 
tices that  they  are  to  make  important  decisions, 
and  they  will  be  likely  to  see  to  it  and  get  good 
men.  It  is  a  libel  upon  the  intelligence  of  the 
people  in  the  several  towns  in  this  state  to  sup- 
pose that  they  will  not  elect  men  for  justices 
when  three  of  them  associated  together  shall  not 
be  qualified  to  decide  finally  a  matter  of  $100  or 
under.  He  asked  if  there  was  a  man  in  this 
Convention  that  did  not  believe  these  justices 
were  more  capable  of  deciding  matters  of  deal 
between  farmers  and  mechanics,  than  asy  of 
your  supreme  judges  could  be.  They  were  more 
conversant  with  such  matters,  as  they  were  gen- 
erally in  their  line  of  business.  They  would  see 
and  hear  the  witnesses  testify,  would  know  what 
kind  of  confidence  to  place  in  them,  whereas  if 
the  cause  was  allowed  to  go  up  to  the  higher 
courts,  it  would  be  decided  on  paper  statements, 
and  sometimes  by  men  who  were  entirely  unac- 
quainted with  such  matters  of  trade  and  traffic 
as  this  kind  of  litigants  dealt  in.  He  said  this 
system  would  be  cheap  to  parties  and  cheap  to 
the  public,  for  he  believed  usually  these  courts 
would  not  be  in  session  more  than  one  day  at  a 
term,  and  it  would  not^e  necessary  to  pay  them 
more  than  $1,50  or  $2  each,  per  day,  for  their 
services.  The  expense  of  final  decisions  in  this 
way  was  not  to  be  compared  with. the  expense 
under  our  present  system.  He  cited  one  case 
of  appeal  from  the  judgment  of  a  justice  (in  an 
adjoining  town  to  the  one  in  which  he,  Mr,  R., 


resided,)  which  occupied  the  greater  part  of  two 
terms  of  the  court  of  common  pleas  in  Genesee 
county.  In  both  trials  the  jury  could  not  agree, 
and  it  was  yet  undecided — although  "*the  first 
judge  of  that  county  said  it  had  already  cost  the 
county  and  the  parties  one  thousand  dollars,  yet 
the  matter  in  dispute  which  was  appealed  from 
was  only  about  thirty  dollars. 

The  gentleman  from  Chautauque  (Mr.  Mar- 
vin)  had  vindicated  the  character  of  these  courts, 
when  he  said  there  was  not  one  cause  in  five 
hundred  decided  in  the  justices  courts  of  his 
county,  that  were  ever  appealed  from.    The 
gentleman  from  Herkimer  (Mr.  Loomis)  tells  us 
that  this  convention  is  not  the  place  to  carry  out 
details  by  fixing  the  matter  of  appeals,  and  says 
we  can  here  only  set  up   the  skeleton  or  frame 
work,  and  leave  the  legislature  to  carry  out  the 
details.     Mr.  R.  said,  should  that  gentleman's 
suggestions  be  carried  out,  and  this  whole  mat- 
ter turned  over  to  the  legislature,  he  apprehend-' 
ed  it  would  be  after  this  time  when  the  people 
would  realize  the  reforms  they  have  so  long  de- 
manded, and  he  begged   the  Convention  to  con- 
sider well  before  they  should  adopt  so  extraor- 
dinary a  course.     The  gentleman  from  Tioga, 
(Mr.  J.J.Taylor,)  who  addressed  the  committee 
a  few  days  since,  adverted  to  juctices'  courts,  and 
stated  a  case  in  his  county  of  two  neighbors  law- 
ing  in  those  courts  about  two  calves  as  to  whom 
they  belonged.    Jury  after  jury  was  called,  but 
they  continued   to  disagree.    He  said  he  had  it 
from  the  magistrate  that  it  cost  them  nearly  300 
dollars,  and   the  neighbors  finally  had  to  settle 
the  matter  themselves.    Mr.  R.  said   he  had  no 
doubt  such  had  been  the  fact  as  stated  by  the 
gentleman.     But  he  would  call  the  attention  of 
that  gentleman  to  a  case  that  happened  some 
few  years  since  in  the  county  of  Steuben,  not  far 
from  that  gentleman's  own  county.    Two  men 
got  into  the  law  ;  the  matter  in  dispute  was  only 
twelve  shillings  -,  after  going  through  a  justices'* 
court,  it  was  carried   through  all  the  superior 
courts,  and  contested  in  each  branch  with  all  the 
skill  and  ingenuity  that  able  counsel  could  bring 
to  bear,  and  was  finally  decided  in  the  court  of 
final  resort,  at  an  expense  of  more  than  $1400 
cost,  and  justice  was  so  complete  and  satisfacto- 
ry  in  the  matter,  that  both  parties  found  it  ne- 
cessary, (in  order  to  get  rid  of  this  bill  of  cost,) 
to  run  away,  which  they  did,  the  one  to  Ohio 
and  the  other  to  Michigan.    Now,  sir,  allowing 
these  to  be  extreme  cases,  still   they  are  not  un- 
common.   The  gentleman  from  Tioga  will  dis- 
cover that  the  costs  of  what  may  be  justly  called 
hard  lawing,  is  at  all  times  as  five  to  one  in  fa- 
vor of  the  higher  courts.   In  the  two  cases  cited, 
his  among  the  justices  and  the  one  mentioned  by 
him,  Mr.  R.,  there  is  a  difference  of  about  $1100 
in  favor  of  having  the  matter  kept  in  and  decided 
in  the  justices'  court.    And  he  believed  this  rule 
would  be  found  to  hold  good  in  most  cases.   The 
gentleman  from  New  York,  (Mr.  O'Conor,) 
some  days  since  named  a  case  that  was  tumbled 
about  from  one  court  to  another  in  the  shape  of 
exceptions,  demurrers,  and  a  great  many  other 
legal  quibbles,  until  after  several  years  of  de- 
lay, it  was  finally  sent  back  where  it  started 
from  to  be  tried  anew,  at  an  expense  of  some 
1500.    The  gentleman  from  Columbia  (Mr.  Jor- 
dan) said  that  under  such  a  system  as-  the  one 
58 
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flow  oefore  the  committee  the  whole  expense  of 
such  a  case  as  the  one  mentioned  would  not  cost 
over  100  dollars.    He,  Mr.  R.,  could  not  see  how 
this  was*to  be  done,  as  he  found  as  many  places 
of  appeal  in  this  plan  as  there  were  in  our  pres- 
ent system.    Perhaps  the  lawyers  were  to  work 
cheaper  than  they  have  heretofore  done.    This 
he  said  he  should  believe  when  he  saw  it  put  in 
practice,  and  not  till  then.    He  had  never  known 
them  to  work  a  great  length  of  time  for  nothing 
and  find  themselves.    Like  other  men,  they  wrili 
demand  pay  for   their  services.     He   said   that 
should  he  ever  become  embroiled   in  a  suit  that 
bid  fafr  to  go  through  all  the  courts,  he  should 
certainly  employ  that  gentleman,  for  he  had  all 
the  ability  that  could  be  required,  and   would 
work  at  that  rate  for  less  than  two  dollars  a  day 
and  find  his  own  roast  beef.    Mr.  R.  took  up 
and  examined  the  plan  of  Mr.  Crooker,  for  a 
county  court,  as  he  said  it  seemed  to  find  favor 
with  many.     His  objections  to  it  were   that  it 
had  all  the  parapharnalia  of  a  court  of  judges, 
sheriffs,  constables,  jurors,  clerks,   criers,  kc, 
but  had  no  jurisdiction  in  civil  causes.     It  was 
designed  only  to  hear  matters   coming   up  from 
justices  courts  and  to  try  all  criminal  causes  ari- 
sing in  the  county  where  the  penalty  for  the  of- 
fence shall  not  exceed  the  term  of  ten  years  con- 
finement in  one  of  the  state  prisons.     Now,  he 
thought,  that  a  court  which  had  sufficient  ability 
and  discretion  to  make   decisions   involving  the 
liberty  of  citizens,  ought  to  be  competent  to  de- 
cide matters  of  dollars  and  cents  between  indivi- 
duals.    There  could  certainly  be  no  reasonable 
objection,  if  we  were  to  have  a  county  court  at 
all,  that  we  should   have  a  good  one      And  he 
believed,  unless   a  better   plan  was  presented, 
that  we  should  make  the   first  judge  a  salaried 
officer,  have  him   do   the   duties  of  surrogate, 
and  pay  all  fees  into  the  county  treasury.     This 
he  believed  would  enable  him  to  devote  his  time 
to  the  business,  as   he  would   be  well  paid,  and 
would  have  plenty  of  business  to  do.     He  would 
have  two  side  judges  elected   to  sit  during   the 
trial  of  causes,  to  be  paid   by  the   day  for  their 
services.     With  such  a  court  as  this,  he  said  we 
would  be  enabled  to  dispense  with  one-half  of 
the  army  of  supreme  judges  provided  for  in  the 
report  of  the   committee.    The  36  supreme  or 
district  judges,  provided  for  in  that  report,  with 
salaries  (as  was  said  by  some)  of  $3,000  each, 
would  not,  he  believed,  take  well  with  the  peo- 
ple.    They  were  not  prepared  for  such  an  ava- 
lanche  of  judicial  wisdom.    He  said   he  would 
now  notice  a  remark  that  fell  the  other  day  from 
the  orentleman  from  Ontario,  (Mr.  Worden,)  a 
gentleman  for  whom  he,  Mr.  R.,  had  the  highest 
respect — he  had  had  the  honor  of  a  seat  on  this 
floor  with  that  gentleman  in  a  different  body,  and 
had  always  found  him  a  faithful  and  able  repre- 
sentative.   That  gentleman  stated  that  the  gen- 
tleman from  Genesee,  alluding  to  him,  Mr.  R., 
has  given  us  a  tirade  against  equity  proceedings, 
and  yet  he  (Mr.  Worden)  doubted  whether  he 
had  ever  read  a  single  work  on  proceedings  in 
law  and  equity.     Now  he,  Mr.,  R.  would  only 
say  in  reply  to  this  that  he  had  always  been 
.  taught  to  read  such  works  as  would  be  beneficial 
to  himself  and  to  his  fellow  men,  and  hjs  read- 
ing  had  always  taught  him  when  he  made  a 
statement  to  make  it  in  a  ulain  and  unvarnished 


manner,  whether  written  or  oral.  But  he  feared 
this  was  not  the  case  with  the  reading  or  the 
writing  of  his  friend  from  Ontario.  That  gen- 
tleman, in  his  business  as  a  lawyer,  if  he  were 
going  to  tell  you  the  story,  Mr.  Chairman,  of 
Tom's  striking  Dick  over  the  shoulders  with  a 
rattan  as  big  as  your  little  finger,  would  tell  it 
something  in  this  way  :  And  that  whereas  the 
said  Thomas,  at  the  said  Providence,  in  the  ye^r 
and  day  aforesaid,  in  and  upon  the  body  of  the 
said  Richard,  in  the  peace  of  God  and  the  state 
then  and  there  being,  did  make  a  most  violent 
assault,  and  inflicted  a  great  many  and  divers 
blows,  kicks,  cuffs,  thumps,  bumps,  contusions, 
gashes,  hurts,  wounds,  damages  and  injuries,  in 
and  upon  the  neck,  breast,  stomach,  hips,  knees, 
shins  and  heels  of  him  the  said  Richard,  with 
divers  sticks,  canes,  poles,  clubs,  logs  of  wood, 
stones,  daggers,  dirks,  swords,  pistols,  cutlasses, 
bludgeons,  blunderbusses  and  boarding  pikes, 
then  and  there  held  in  the  hands,  fists  and  clutch- 
es of  him  the  said  Thomas.  Now,  Mr.  Chair- 
man, said  Mr.  Richmond,  if  that  gentleman's 
equity  reading  teaches  nothing  but  such  rigma- 
role as  this,  he,  Mr.  R.,  had  reason  to  thank 
those  who  had  the  care  of  his  early  education, 
for  having  so  carefully  kept  from  his  view  all 
works  so  well  calculated  to  mystify  and  mislead 
the  human  mind. 

The  gentleman  from  Chautauque,  (Mr.  Pat- 
terson,) the  other  day,  while  discussing  this 
report,  took  occasion  to  say,  that  he  (Mr.  R.) 
had  discovered  in  t^*  third  section  a  provision 
which  would  allow  the  legislature  to  appoint  ex- 
aminers in  chancery  j  and  said  he  did  not  be- 
lieve the  same  discovery  could  have  been  made 
by  any  other  gentleman  in  the  Convention.  Mr. 
R.  said  the  discussion  at  the  time  referred  to 
was  on  the  third  section,  and  he  would  read  it, 
and  the  Convention  could  see  for  themselves 
how  the  matter  stood  between  them.  He  read 
as  follows  : 

§  3  There  shall  be  a  supreme  court  having  the  same 
jurisdiction  in  law  and  equity,  which  the  supreme 
court  and  the  court  of  chancery  now  have,  subject  to 
regulation  by  law. 

Mr.  R.  said  if  there  was  a  legal  member  in  the 
Convention  who  would  rise  in  his  place  and  say 
there  was  anything  in  the  section  to  prevent  the 
legislature  from  appointing  as  many  officers  as 
they  saw  fit  to  do  that  kind  of  business,  he  would 
sit  down. 

Mr.  PATTERSON  here  said  that  the  9th  sec- 
tion provided  distinctly  that  the  testimony  in 
equity  cases  should  be  taken  before  the  judge. 

Mr.  RICHMOND  resumed  by  saying  that  as 
the  question  at  the  time  was  on  the  third  section, 
he  had  no  intention  of  having  his  mind  drawn 
from  it  by  any  promise  of  something  that  was  to 
be  done  bye  and  bye,  in  some  other  shape.  He 
was  not  in  the  practice  of  putting  his  foot  into  a 
trap  knowingly,  at  all  events  not  without  know- 
ing how  he  was  to  get  out  again  without  injury. 
He  said  the  gentleman  (Mr.  Patterson)  had 
also  said  in  his  published  speech  that  he  hoped 
no  other  bugbear  like  this  would  be  found  in  the 
report  of  the  judiciary  committee.  Mr.  R.  said 
he  thought  the  gentleman  (Mr.  P.)  had  the  other 
day  found  the  greatest  humbug  of  all,  in  the 
shape  of  a  miserly  county  judge,  which  was  of 
so  alarming  a  character  as  to  -bring  soma  half  % 
dozen  of  the  committee  promptly  tt»  their  ffeet 
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REMARKS  OF  MR.  O'CONOR,  on  the  proposed  section  in  relation  to  the 
*        separate  property  of  Married  Women ,  October  5,  1846. 


Mr.  O'CONOR  called  up  the  question  on  re- 
considering this  section.     He  remarked  that  the 
sudden  manner  in  which  it  had  been  first  brought 
up  had  prevented  full  discussion  ;  had  allowed 
no  time   for   deliberate  reflection,  and   led   the 
Convention  to  form  a  hasty  judgment.     He  had 
not  argued  the  point  then,  but  rather  than  per- 
mit  so  important  a  revolution  to  be  wrought  sub 
silentio,  he  would  endeavor  to  compress  within 
the  allotted  fifteen,  minutes  argument  enough  to 
induce  reflection.     And   he  was  sure  that  due 
reflection  would  induce  a  majority  to  reverse  the 
former  vote.     He  regarded   this  section  as  more 
important  than  any  which  had   been  adopted — 
perhaps  than  all  the  rest  of  the  constitution.     If 
there  was  anything  in  our  institutions  that  ought 
not  to  be  troubled   by  the  stern  hand  of  the  re- 
former,  it  was  the  sacred  ordinance  of  marriage 
and  the  relations  arising  out  of  it.     The  differ-  , 
ence,  he  said,  between  the  law  of  England  and 
that  of  most  other  nations,  was  that  it  establish- 
ed the  most  entire  and  absolute  union  and  iden- 
tify of  interests  and  of  persons  in  the  matrimo- 
nial state.     It   recognized   the   husband  as  the 
head  of  the  household,  merged  in  him  the  legal 
being  of  the  wife  so  thoroughly,  that  in  contem- 
plation of  law  she  could  scarcely  be  said  to  ex- 
ist.    The  common  law  of  England  was  the  law 
of  this  country,  and  both  wrere    based   upon  the 
gospel  precept — "  they  twain  shall  be  one  flesh." 
Pure  as  its  origin — the  fountain  of  holy  writ — 
the  common  law  rule  upon  this  subject  had  en- 
dured for  centuries  j   it  had  passed   the  ocean 
with  our  ancestors,  and  cheered  their  first  rude 
cabins  in  the  wilderness  ;  it  still  continued  in  ail 
its  original  vigor  and  purity,  and  wTith  all  its  ori- 
ginally benign  tendency  and   influences,  unim- 
paired by  time,  undiminished  in  its  capacity  to 
bless   by  any  change  of  climate  or  external  cir- 
cumstances.     Revolution   after   revolution  had 
swept  over  the  home  of  married,  love,  here  and 
in  the  mother  country  j  forms  of  government  had 
changed  with  Proteus-like  versatility;  but  the1 
domestic  fire-side   had   remained  untouched. — 
Woman,  as  wife  or   as  mother,  had  known  no 
change  of  the  law  which  fixed  her  domestic 
character  and  guided  her  devoted  love.    She  had 
as  yet  known  no  debasing  pecuniary  interest 
apart  from  the  prosperity  of  her  husband.     His 
wealth  had  been  her  wealth ;  his  prosperity  her 
pride,  her  only  source  of  power  or  distinction. 
Thus  had  society  existed  hitherto.     Did  it  need 
a  change  ?     Must  the  busy  and  impatient  besom 
of  reform  obtrude,  without  invitation,  its  un- 
welcome  officiousness  within   the  charmed  and 
charming  circle  of  domestic  life,  and   there   too 
change  the  laws  and  habits  of  our  people  ?    He 
trusted  not.     He  called  upon  not  only  husbands, 
but  brothers,  sons, — all  who  held   the  married 
state  in  respect,  to  pause  and  deliberate  before 
they  fixed  permanently  in  the  fundamental  law 
this  new  and  dangerous  principle.     No  change 
should  be  made  in  the  rules  affecting  the  relation 
of  husband  and  wife.    The  habits  and  manners 
built  upon  these  rules,  and  arising  out  of  them, 
could  not  be  improved,  and  ought  to  be  perpe- 


tuated.    The  firm  union  of  interest  in  married 
life,  as  established   by  the  common   law,  occa- 
sionally, in  special  cases,  produced   deplorable 
evils,  but   its  general  influence  upon  the  mem- 
bers of  society  was  most  benign.     This  was  ex- 
hibited in  the  past  history  of  England  and  out 
own  country  ;  it  was  visible  in  the  existing  con- 
dition of  our  people.     Why  change  the  law,  and 
by  a  rash  experiment  put  at  risk    the  choicest 
blessings  we  enjoy  ?     Husbands  in  America  are 
generally  faithful   and   true  protectors  of  their 
wives  j  wives  in  America  are  generally  models 
for  imitation.     The  least  reflection  must  con- 
vince that  this  state  of  manners  amongst  us  re- 
sults from   the  purity  of  our  laws  for  domestic 
government.     These  laws  ough%  not  then  to  be 
changed,  lest  manners  should  change  with  them. 
The  proposition   came   in  an  insidious  and  de- 
ceitiul  form  ,■  it  came  with  professions  of  regard 
for  woman,  and  thus  won  a  ready  access  to  the 
favor  of  all  good  men  ,•  but  like  the  serpent's 
tale  to  the  first  woman,  it  tended,  if  it  did  not 
seek,  to  degrade  her.    He  thought  the  law  which 
united  in  one  common  bond  the  pecuniary  inter- 
ests of  husband  and  wife  should   remain.     He 
was  no   true   American  who  desired  to  see  it 
changed.     If  it    were   changed,   and  man  and 
wife  converted  as  it  were  into  mere  partners,  he 
believed  a  most  essential   injury  would  result  to 
the  endearing  relations  of  married  life.     A  wife 
with  a  separate  estate  secured  to  her  independ- 
ent disposal  and  management,  might  be  a  sole 
trader  ;  she  might  rival  her  husband  in  trade,  or 
become   the  partner  of  his  rival.    Diverse  and 
opposing  interests  would  be  likely  to  grow  out  of 
such  relations  ;  controversies  would  arise,  hus- 
band and  wife  would  become  armed  against  each 
other,  to  the  utter  destruction  of  the  sentiment 
which  they  should  entertain  toward  each  other, 
and    to  the  utter  subversion  of  true  felicity  in 
married   life.     Did   time  allow,  he  might  illus- 
trate  by  exhibiting  the   thousand   shapes  and 
forms  in  which  these  conflicting  interests  would 
operate  mischievously.    And  though  each  might 
seem   trifling   in   itself,  in  the   aggregate  they 
would  form  a  mighty  force — in  their  oft-recur- 
ring presentments  they  would  form  a  fatal  means 
oi  irritation  and   dissension.     It  might  be  said 
that  the  utterance  of  this  thought  was  an  unmerit- 
ed reproach  upon  American  wives  and  husbands. 
Nothing  was  further  from  his  purpose.    It  was 
the  perfection  and  purity  of  their  relations,  as 
now    actually   existing,    that    commanded    his 
admiration.     His  object  was  to  defend  those  re- 
lations against  the  imputation  that  they  could  be 
improved  or  reformed.     Married  life,  as  it  was, 
he  wished  to  protect— homes  governed  by  laws 
of  divine  origin  ;   it  was  in  this  country  as  per- 
fect as  human  institutions  or  human  nature  could 
be  made,  and  he  wished  it  to  be  left  untouched 
in  all  its  sacredness  and  simplicity.     The  state 
of  society  in  this  respect  under  the  existing  law, 
was  no  proof  that  it  would  continue  the  same 
under  a  law  precisely  the  reverse.     On  the  con- 
trary,  it  was  evidence  in  favor  of  the  existing 
law.    None  could  deny  that  the  great  funda 
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mental  laws  of  a  community,  in  respect  to  pro- 
perty, have  an  essential  influence  even  upon  the 

workings  of  human  affection  within  the  domes- 
tic circle.    In  England  the  unnatural  law  of  pri- 
mogeniture prevailed,  but  there,   as  with  us, 
the»  parent  having  property  might  dispose  of  it 
as  he  pleased ;   yet  an  English  father,  though 
loving  his  children  with  an  equal  affection,  al- 
most invariably  gave  the  bulk  of  his  estate  to  the 
oldest  son.    In  conformity  with  the  law — accus- 
tomed and  approved — he  confers  wealth  upon 
one  child,  and  in  violation  of  the  dictates  of  na- 
tural affection,  puts  oft*  his  younger  sons  with 
places  in  the  army  or  the  navy, — his  daughters 
"With  a  sorry  pittance.     In   this  country,  the  op* 
posite  law  produced  exactly  the  opposite  result. 
A  father  here  would  consider  himself  violating 
a  moral  duty  if  he  made  any  discrimination  or 
preference  in  the  division  of  his  property,  unless 
indeed  some  sjpcial  cause  should  give  one  an 
equitable  claim  to  a  better  provision  than  the 
others.     [Here  the  hammer  fell — but  by  unani- 
mous consent  Mr.  O'C.  had  leave  to  proceed.] 
Mr.  O'C.  said  that  he  would  not  unduly  trespass 
upon  this  indulgence.    A  law  like  that  proposed 
was  unnecessary.    Whenever  the  particular  cir- 
cumstances of  a  family  rendered  it  proper,  spe- 
cial settlements  could  now  be  made  to  secure  the 
separate  estates  of  married  women,  and   that 
was  sufficient  for  any  useful  purpose.     Indeed 
the  utility  of  that  power  was  very  doubtful ;  for 
although  it  secured  married  women  from  being 
dependent  upon  the  affection  of  their  husbands, 
it  was  to  be  feared  that  it  too  frequently  secured 
them  from  the  enjoyment  of  any  such  sentiment. 
It  grew  up  in  the  hot-bed  of  wealth  and  luxury, 
and  it  had  never  emigrated  ;  it  flourished  there 
only.    It  affected  not  the  humble  cottage,  nor 
any  great  portion  of  society.    Many  doubted  the 
wisdom  of  allowing  separate  settlements  in  any 
Case  ;  but  he  would  not  enter  into  that  question. 
The  theatre  of  their  action  was  limited,  and  lay 
among  those  who  had  many  sources  of  enjoy- 
ment, and  he  would  not  change  the  rule  on  that 
subject.    He  would  leave  separate  settlements 
to  take  effect  only  by  the  special  act  of  the  party. 
Then  they  would  have  no  effect  upon  society  at 
large.    It  is  as  the  general  law  of  the  state, — 
the  laws  operating  alike  upon  all  classes,  and 
that  law  only — which  worked  its  way  into  the 
Tery  frame  of  society,  became  a  part  of  the  na- 
tural constitution  of  the  people,  and  permanent- 
ly influenced  for  good   or  for  evil  the  habits, 
manners  and  morals  of  a  country.    The  occa- 
sional acts  of  individuals  have  no  general  influ- 
ence, but  the  general  law  of  society,  if  it  were  not 
the  offspring,  would  always  become  the  parent 
of  a  general  morality  conforming  to  it.    He  ask- 
ed the  Convention  to  look  at  the  state  of  society 
in  the  nations  of  continental  Europe  governed  by 
the  civil  law,  where  the  estate  of  the  wife  was 
kept  separate,  and  to  compare  it  with  the  beau- 
tiful and  divine  simplicity  of  the  married  rela- 
tion in  England  and  this  state — to  contemplate 
high  life,  with  its  separate  settlements  for  the 
wife,  its  thousand  luxuries  and  few  real  joys, 
and  to  compare  it  with  the  domestic  relations  as 
they  existed  in  the  ordinary  walks  of  life,  where 
this  device  of  man's  enemy  was  unknown.    Af- 
ter such  a  comparison,  would  any  man  say  that 
a  change  from  these  to  those  was  desirable  ? 

In  reference  to  the  system  of  marriage  settle- 


1  ments,  by  which  in  special  cases  that  relation  is 
established  between  man  and  wife  which  this 
section  seeks   to  make  universal,  Mr#Justice 
Piatt  says — lt  It  tends  to  sever  in  some  degree 
the  marriage  union  ;  because  it  not  only  renders 
the  wife  independent  of  her  husband  as  to  her 
fortune,  but  bars  him  of  a  participation  in  it,  by 
new  and   increased  impediments,  as  if  he  were 
presumed  to  be  her  worst  enemy.    If  matrimony 
is   not   desirable   without  these  trammels,  and 
fences,  and  reservations,  I  say  marry  not  at  all  I 
The  ancient  rule  of  the  English  common  law  was 
adapted  to  the  state  of  English  manners  in  early 
times,  and  accords  best  with  the  general  simpli- 
I  city  of  society  among  us  at  this  day.     I  know 
I  that  particular  cases  often  occur  when  such  re- 
straints  would  be  salutary,  but  as  a  general  rule 
their  operation  would  be  unfavorable  to  connu- 
I  bial  happiness.     A  benign  policy  would  not  ad- 
mit a  rule  which  impairs  the  union  and  lessens 
the  attributes  of  holy  matrimony.    It  is  better 
that  confidence  between  husband  and  wife  should 
sometimes  be  abused  than  that  it  should  not  ex- 
ist in  that  relation.     We  often  see  acts  of  tyran- 
ny and  cruelty  exercised  by  the  husband  toward 
the  wife,  of  which  the  law  takes  no  cognizance  ; 
and   yet  no   man  of  wisdom  or  reflection  can 
doubt  the  propriety  of  the   rule  which  gives  to 
the  husband  the  control  and  custody  of  the  wife. 
It  is  the  price  which  female  wants  and  weakness 
must  pay  for  their  protection.     That  a  woman 
should   contemplate   her   intended   husband    as 
likely  to  become  her  enemy  and  despoiler,  and 
should  guard  herself  against  him  as  a  swindler 
and  a  robber,  and  then  admit   him   to   her  em- 
braces, presents  a  sombre  and  disgusting  picture 
of  matrimony.    Marriage  justly  implies  an  union 
of  hearts  and  interests  ;  and  the  modifications  of 
that  relation,  which  excessive  refinements  have 
introduced,  form  an  excrescence  which  should 
be  extirpated."       Mr.    O'C.   continued  :     The 
same  ideas,  in  still  stronger  terms,  are  enforced 
in  the  same  case  by  Mr.  Chief  Justice  Spencer. 
This  was  the  opinion  of  the  pure-minded  Jo- 
nas Piatt,  of  the  venerable,  wise,  and  profound- 
ly learned  Ambrose  Spencer.     If  this  Conven- 
tion should  change  the  laws,  invade  the  sanctua- 
ry of  domestic  love,  and  entrench  within  it  the 
fiend,   pecuniary  self-interest,    he    believed    it 
would  ultimately  change  the  whole  character  of 
the  married  relation  in  our  country.     He  spoke 
for  posterity,  not  for  the  present  generation.    If 
the  members  of  this  Convention,  and  the  people, 
acted  unwisely  in  this  matter  they  would  go 
down  to  the  grave  unpunished  ;    for   the  evil 
would  not  come  in  their  day.     Laws  might  be 
changed  in  an  instant,  but  manners  could  neither 
be  formed  nor  subverted  suddenly.    The  present 
tone  of  society  in  this  respect  was  too  well  fixed 
to  be  soon  changed.    It  was  the  result  of  centu- 
ries of  human  existence  under  a  wise  law.    The 
wives  and  the  husbands  of  the  present  day  would 
retain  the  manners   that  law   had  created,  long 
after  the  law  itself  was  abolished.     But  if  this 
new  rule  should  be  adopted,  the  student  of  his- 
tory in  after  times  would  condemn  the  act.  From 
amid  the   less  pure  and  incorrupt  habits  and 
manners  of  domestic  life  as  then  existing  around 
him,  he  would  look   back   to  the  present  day, 
with  emotions  akin  to  those  which  affect  our 
minds  when  contemplating  the  first  family,  in 
happy  Eden,  before  the  tempter  came. 
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REMARKS  OF  MR.  HOFFMAN,  on  the  Finances,  Sept.  11. 


Mr.  HOFFMAN  said,  commanded  by  the  order 
of  the  Convention  to  make  a  parol  report  without 
writing-,  upon  complicated  finances,  I  am  obliged 
to  solicit  the  indulgent  attention  of  the  commit- 
tee. After  so  long  a  struggle  for  public  debt, 
and  with  finances  carried  for  long  years  through 
that  struggle,  to  write  such  a  report  would  be 
sufficiently  laborious  and  difficult — but  to  speak 
it,  seems  to  be  a  duty  never  before  imposed  on 
any  one.  I  do  not  advert  to  these  circumstances 
to  complain,  but  to  show  some  ground  for  an  in- 
dulgent hearing,  while  I  endeavor  to  treat,  not 
the  first  section  only,  but  the  whole  subject  of 
our  debts  and  the  means  of  their  extinction. 

In  the  legislature,  and  again  in  this  convention, 
complaint  has  been  repeatedly  made  that  the 
public  accounts  are  complicated  and  obscure. 
The  real  complaint  should  be  that  our  debts  and 
dealings  are  great  and  multifarious.  The  public 
accounts  of  these  are  kept  with  the  greatest  sim- 
plicity that  can  possibly  state  them  with  fair- 
ness. No  merchant,  mechanic,  or  farmer,  can 
keep  his  own  with  more  simplicity.  To  make 
them  useful,  he  must  make  them  show  his  in- 
come and  expenses  with  each  of  his  adventures, 
jobs,  fields  and  crops,  and  the  united  results  of 
all  his  operations.  So  the  state  must  keep  an 
account  of  its  revenue  and  expenses  in  each  de 
partment  of  the  public  service,  and  with  each  of 
its  canals — and  show  the  yearly  result  of  all  its 
operations,  including  its  large  and  multifarious 
debt,  absolute  and  contingent.  In  the  introduc- 
tion of  the  Finance  Report  of  1842,  is  a  brief 
and  explicit  explanation  of  the  manner  in  which 
the  public  accounts  are  kept,  yearly  closed,  and 
reported — wliieh  it  will  be  found  difficult  to  mis- 
understand. In  truth,  the  public  accounts  are 
admirably  kept  to  answer  the  designated  specific 
purposes  of  the  government.  If  a  call  be  made 
for  information  on  principles  conformable  to  the 
arrangement  of  the  accounts  in  the  public  offices, 
the  answer  can  be  made  speedily,  and  in  the  most 
satisfactory  manner.  But  when  the  call  of  either 
house  or  of  the  convention  requires  a  new  ac- 
count to  be  made  and  stated, — the  accounts  and 
vouchers  must  be  reviewed  perhaps  for  a  long 
series  of  years — the  labor  must  be  great,  there 
is  danger  of  error,  and  delay  is  inevitable.  The 
committee,  therefore,  endeavored  to  shape  the 
call  ordered  by  the  convention,  so  as  to  make 
the  answer  easy  and  correct,  and  to  afford  the 
convention  the  largest  practicable  results  of  past 
experience  in  the  branches  of  the  public  service 
to  be  considered,  and  as  free  as  possible  from  all 
mere  estimates  and  opinions.  They  desired  to 
give  the  practical  facts  of  the  past  as  the  best  < 
means  to  judge  of  the  future.  These  are  fully, 
correctly  and  clearly  stated  in  convention  docu- 
ment No.  47  and  its  tables.  Painful  as  it  may 
be  to  attend  to  these  dry,  cold  details,  I  must  ask 
it  while  I  attempt — what  no  one  was  ever  before 
required  to  do — to  make  a  parol  report,  without 
Writing,  on  a  vast  debt,  accumulated  in  long 
years,  under  systems  of  complicated  and  varied 
finance.  By  following  me  through  the  tables 
and  reports,  members  will  find  it  possible  to  un- 
derstand me  correctly.  Without  that  labor  on 
their  part,  I  must  despair  of  making  myself  in- 
telligible to  them. 


Before  we  proceed  to  consider  what  our  pre- 
sent debt  is,  it  may  be  well  to  ascertain  what  it 
was  in  April,  1842,  that  we  may  see  how  much 
it  has  been  reduced  by  the  system  of  payment 
adopted  in  that  year.  A  full  explanation  on  this 
part  of  our  inquiry  will  be  found  in  convention 
document  No.  47,  p.  4  and  5 — a  part  of  which  I 
will  read — p.  5.  "  Below  is  shown  in  the  first 
"  column  the  several  items  of  debt  as  given  on 
"the  7th  of  February,  1842,  in  table  F.-— and  in 
"  the  second  column  as  it  has  since  been  ascer- 
"  tained  to  have  existed  at  that  period,  say  on 
"  the  1st  of  April,  1842,  viz : 

As  shown  in  Ascertaired 

Table  F.  Feb.        debt  as  of  April 

7,  1842.  1,  1842. 

"Canal  debt, $18,656,011  72       $21,179,019  81 

"  Contingent  debt,  ....        5,235,700  00  1,720,000  00 

"  Treasury  debt,. .....        1,872,878  92  5,388,578  92 

$25,764,590  64  $ 28,287,598  73', 
The  causes  of  these  changes  is  in  part  ex- 
plained on  pages  3  and  4  and  completely  in  the 
paragraph  which  follows  the  one  I  have  just 
read.  The  report  then  proceeds,  p.  5 — "  The 
"  Whole  debt  at  the  time  the  suspension  law 
"passed,  instead  of  being  $25,764,590.64,  as 
"  was  then  supposed,  actually  amounted  at  that 
"time,  as  since  ascertained,  to  $28,287,598.73 — 
"without  including  the  sum  which  has  since 
"been  paid  to  canal  contractors  growing  out 
"  of  the  suspension  law."  These  unearned  pro- 
fits paid  to  contractors  amount  to  $409,641.95 — 
including  large  sums  allowed  to  contractors  un- 
der the  act  of  1839,  for  changing  some  structures 
on  the  Genesee-Valley  canal,  as  appears  from  the 
Comptroller's  report,  Assembly  doc.  1846 — No. 
25,  p.  17. 

What  was  our  present  debt  on  the  first  day  of 
June,  1846,  when  the  convention  met?  Beyond 
our  passive  debt  the  answer  to  this  inquiry  will 
be  found  in  the  convention  doc.  No.  47.  The 
passive  debt  consists  of  the  United  States  depo- 
site  fund  of  $4,014,520.71.  In  the  act  of  con- 
gress which  authorized  the  deposite,  the  State 
was  required  to  pledge  its  faith  for  its  return. 
In  the  act  of  the  legislature  which  accepted  the 
deposite,  this  pledge  was  made  in  the  most  ex- 
plicit manner,  and  your  public  officer,  in  the 
receipt  he  gave  for  the  money  in  pursuance  of 
law,  in  express  terms  pledged  the  public  faith  of 
the  state  for  its  safe  keeping  and  return.  It  is 
therefore  a  most  sacred  debt,  made  doubly  sacred 
because  our  pledge  is  to  the  government  of  our 
own  choice.  The  net  revenue  from  this  money 
is  by  law  devoted  to  the  purposes  of  education— 
that  most  absolute  necessary  of  life — and  the 
money  has  been  loaned  on  bond  and  mortgage, 
according  to  a  law  that  requires  all  losses  of  the 
fund  to  be  immediately  supplied  out  of  the  re- 
venue. So  far  this  act  has  been  carefully  ob- 
served and  the  fund  kept  good,  and  I  suppose  it 
always  will  be,  so  long  as  men  have  any  regard 
to  honor,  honesty  or  good  faith.  The  securities 
being  thus  made  perfectly  good,  the  bonds  and 
mortgages  may  be  justly  deemed  sufficient  to 
satisfy  any  possible  claim  the  federal  government 
can  make  for  these  moneys;  and  I  shall  therefore 
take  no  further  notice  of  this  passive  debt. 
The  active  debt  of  the  state,  direct  and  con- 
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lingent,  on  the  1st  of  June,  1846,  will  be  found  at  p.  1 
8  of  the  doc.  No.  47.  The  interest  computed  is 
according  to  the  rates  fixed  on  the  stocks  and 
brought  down  to  the  time  the  stocks  are  respec- 
tively payable;  and  on  that  small  part  of  the  gen- 
eral tund  debt  for  which  there  are  no  stocks — the 
interest  is  calculated  at  the  rates  usual  for  these 
moneys  and  down  to  the  period  indicated  in  the, 
report.  The  report  and  the  tables  all  state  the 
debt  as  it  stood  on  the  first  day  of  June.  For  this 
there  are  several  conclusive  reasons.  The  Con- 
vention met  on  that  day— the  call  for  the  report 
was  made  in  June,  and  though  the  first  of  June  is 
not  as  good  a  season  to  ascertain  the  money  on 
hand  as  a  quarter  day  or  the  close  of  the  fiscal 
year,  yet  the  day  had  gone  by  and  an  examination 
of  the  books  would  show  with  reasonable  certainty 
what  these  funds  were,  and  their  worth.  The  com- 
missioners of  the  canal  fund  have  a  heavy  debt  to 
manage — with  large  sums  to  be  paid  for  principal 
and  interest;  as  well  as  the  duty  of  preserving  the 
public  works  in  the  most  useful  condition,  the 
yearly  expenditure  on  which  is  some  $ 600,000, 
and  where  from  accidents  or  disasters,  large 
expenditures  may  suddenly  become  inevitable. — 
It  was  seen  that  the  funds  on  hand  on  the  first 
of  June  would  leave  in  their  hands  the  means 
necessary  to  make  these  operations  safe — say  some 
quarter  of  a  million.  A  portion  of  the  canal  debt 
became  payable  on  the  first  of  July,  amounting  in 
interest  and  principal  to  some  $800,000.  To  call 
for  the  account  at  that  time  was  not  only  to  ask  it 
.before  it  could  be  in  fact  taken — but  to  ask  it  for  a 
time  when  nothing  available  would  be  left  in  the 
hands  of  the  comraissioneis  for  either  the  safe  ma- 
nagement of  the  canal  debtor  the  secure  operation 
and  maintenance  of  the  canals.  The  first  of  June 
was  therefore  the  only  safe  or  proper  time  to  fix  on 
for  the  ascertainment  of  the  State  debt  or  the  funds 
on  hand.  No  greater  available  funds  were  then  on 
hand  than  the  interest  of  the  canals  and  the  secu- 
rity of  the  State  credit  required.  All  the  estimates 
of  interest  have  been  made,  therefore,  with  a  refe- 
rence to  that  date — and  the  debt  ascertained  as  at 
that  time.  In  all  the  tables  the  debt  is  supposed 
to  be  paid  as  soon  as  it  becomes  payable— without 
any  extension  beyond  that  period.  If  in  the  actual 
progress  of  the  debt  it  should  become  necessary  to 
extend  the  period  for  the  payment  of  any  part  of 
it,  new  interest,  which  I  will  call  extra  interest  on 
such  extension,  must  be  calculated.  Almost  any 
yearly  sum  that  our  revenues  will  permit  us  to  de- 
vote to  the  payment  of  this  debt,  will  leave  some 
portions  of  it  to  be  extended  and  delayed  with 
consequent  additional  or  extra  interest  for  the 
extension. 

,    On  these  principles  the  State  debt  on  the  fiist  of 
June,  1846,  should  be  thus  stated : 

Principal. 
Canal  debt,  table  B.-2-  $17,516,119  57 

Insolvent  Rail  Roads,  table  C— 1.      3  515,70!)  00 
Solvent  Rail  Roads,  table- C.— 2.  1,713,000  00 

General  Fund  debt,  table  D.  2,369,849  24 


Will  require  for  prompt 
payment. 
Canal  debt,  table  B.— 2.  $26,895,957  90 

Insolvent  Rail  Roads,  table  C  .—1 .        6,448,865  37 
Solvent  Rsil  Roads,  table  C— 2.  2,714,707  60 

General  Fund  debt,  table  D.  3,240,142  11 


Canal  debt,  table  B.— 2. 
Insolvent  Rail  Roads,  table  C— 1. 
Solvent  Rail  Roads,  table  C — 2. 
General  Fund  debt,  table  D. 


$25,114,668  81 

Contract  Interest. 

$3,379  838  33 

2,933,165  37 

1,001  707  50 

«70,292  87 


Total,  principal  and  interest 


$38,299,672  83 


$13,185,004  07 


From  this  statement,  it  is  seen  that  the  princi- 
pal of  this  active  debt,  which  in  April,  1842,  was 
in  fact,  as  since  ascertained,  $28,287,598  73;  has 
by  payment  been  reduced  to  $25,114,668.81,  show- 
ing payments  for  principal,  exclusive  of  interest, 
of  $3,173,929.92.  Although  this  reduction  has 
been  made,  yet  it  appears  that  the  contract  inter- 
est up  to  the  time  the  money  becomes  payable, 
will  be  $13,185,004,07,  and  that  this  reduced  debt 
cannot  be  paid  short  of  $38,299,672.88.  It  to  this 
we  add  interest  for  extensions  almost  inevitable, 
we  may  deem  ourselves  fortunate  if  this  debt  shall 
be  eventually  paid,  principal  and  interest,  for  for- 
ty millions  of  dollars,  to  which  it  was  at  one  time 
supposed  the  principal  of  our  debt  might  safely 
be  extended,  and  its  payment  secured  without  di. 
rect  taxes,  in  1865. 

Whether  we  regard  this  debt  as  it  should  have 
been  stated  in  1842,  at  $28,287,598.73,  or  as  we 
find  it  on  the  first  of  June  last  at  $25,114,661.81, 
requiring  in  addition  to  that  principal  the  pay- 
ment of  $13,185,004,07  of  interest  before  the  debt 
can  bo  extinguished,  and  some  addition  for  inter- 
est on  inevitable  extensions — it  must  be  regarded 
as  a  British  debt,  to  be  paid  by  British  taxation, 
direct  or  indirect,  with  the  misery  inseparable 
from  that  taxation.  It  is  a  solid,  broad  founda- 
tion on  which  to  build  perpetual,  endless  debt  and 
taxation— to  wither,  blight  and  blast  every  branch 
of  human  industry.  I  do  not  make  these  remarks 
to  censure  those  who  contracted  the  debt.  They 
may  have  been  mistaken.  We  have,  if  we  will 
apply  them,  the  means  of  payment,  and  if  we  will 
not  apply  them,  because  we  desire  rather  to  spend 
the  money  and  employ  these  means  for  our  own 
wants,  ours  will  not  be  an  error,  but  a  deliberate 
crime,  committed  against  faith  and  obvious  duty. 

In  1841,  when  I  came  by  the  sheerest  accident 
into  the  legislature,  it  was  strongly  denied  that 
any  part  of  the  Railroad  debt  ever  could  become  a 
charge  upon  the  treasury.  Charging  these  stocks 
to  the  State  as  part  of  her  debt,  was  denounced  as 
panic  making  and  treasonable.  While  the  con- 
test on  this  point  was  waging,  these  debts  amount- 
ing to  $3,515,700  became  a  charge  on  the  treasu- 
ry, and  settled  the  contest,  that  to  that  amount  at 
least  they  were  to  be  paid  by  the  State.  There  was 
still  left  $1,720,000  of  this  debt  hanging  as  a  con- 
tingent debt  on  the  State,  which  by  a  payment  of 
$7,000  made  by  the  Delaware  and  Hudson  canal 
company,  has  been  reduced  to  $1,713,000,  as  now 
stated  by  the  Comptroller.  In  truth  the  liability 
of  the  State  for  these  stocks,  in  aid  of  incorporated 
companies,  was  always  absolute.  The  only  thing 
contingent  about  these  stocks  was  whether  the 
companies  to  which  the  credit  of  the  State  was 
loaned,  would  redeem  them,  and  thus  save  the 
treasury  from  the  payment  of  them.  Of  the  com- 
panies which  have  as  yet  paid  interest,  two  have 
applied  and  obtained,  one  by  joint  resolution,  and 
the  other  by  law,  some  exemption  from  paying 
in  the  two  per  cent  sinking  fund  required  to  be 
paid  for  the  eventual  redemption  of  the  debt.-r 
Others  may  need  the  like  or  greater  relief;  and  m 
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viest  of  these  companies  have  become  bankrupt, 
such  relief  has  been  given  to  some,  and  the  hea- 
and  left  the  treasury  to  pay  these  debts,  it  seems 
reasonable  to  suppose  that  more  of  this  debt  will 
eventually  fall  upon  the  treasury.  Without  de- 
scending to  invidious  particulars,  I  think  it  prob- 
able that  the  State  will  be  obliged  to  pay  some 
$420,000  of  the  principal  of  this  contingent  debt, 
with  interest  for  a  greater  or  less  number  of  years. 
If  the  State  shall  escape  from  this  contingent  debt, 
by  the  payment  of  one  million  of  dollars  for  prin- 
cipal and  interest  on  this  part  of  the  debt,  I  shall 
regard  it  as  fortunate.  We  may  do  better — we 
may  do  worse.  Still  as  the  pnbhc  officers  do  not 
desire  to  encourage  these  incorporated  companies 
to  become  defaulters,  they  treat  the  debt  as  con- 
tingent, and  therefore  usually  omit  this  portion  of 
the  State  debt ;  but  in  making  a  final  provision  for 
the  State  debt,  it  cannot  be  safely  disregarded. — 
The  provision  to  extinguish  the  general  fund  and 
insolvent  railroad  debt,  should  be  such  as  will  also 
extinguish  any  portion  of  the  contingent  debt  that 
will  probably  become  a  charge  on  the  treasury, 
though  we  cannot  now  fix  with  certainty  the 
amount.  If  this  contingent  debt  to  $874,433  for 
principal  and  interest  shall  become  a  charge  on 
the  treasury,  as  I  think  it  will,  it  will  cost  you 
about  $45,000  for  each  of  the  ensuing  19  years. 

Omitting  then  this  contingent  debt,  the  abso- 
lute debt  of  the  State  will  be  found  in  the  Con- 
vention document  No.  47.  The  Canal  debt  is 
stated  at  page  36,  in  the  table  marked  (B2),  which 
I  will  read : 

(  B  2) 

CANAL  DEBT. 
Statement  showing  the  amount  of  principal  and 
interest  actually  payable  in  each  year,  as  it  be- 
comes due,  on  the  State  stock  issued  for  the  se- 
veral canals. 
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The  General  Fund  and  Insolvent  Railroad  debt 
united,  is  stated  at  page  42,  in  table  E,  which  I 
beg  leave  to  read: 

(E.  ) 

GENERAL  FUND  AND  RAILROAD  DEBT. 
Statement  showing  the  amount  of  principal  and  in- 
terest payable  in  each  year  on  the  General  Fund 
State  debt,  as  it  becomes  due,  assuming  that  the 
Astor  Stock,  ($561,500,)  and  the  Comptroller's- 
bonds  for  loans  from  the  School  Fund  and  the 
Railroad  Sinking  Funds,  ($36,395.59,)  will  be 
paid  in  ten  years;  and  the  principal  of  Indian- 
Annuities,  ($122,694-87.)  and  the  balance  due 
the  Specific  Funds,  ($740,151.78,)  will  be  paid- 
in  five  years. 


YEAR. 


1846,  1st  June  to 

Sept.  30th, 

1847,  Sept.  30. 

1848,  a 

1849,  " 

1850,  " 

1851,  " 

1852,  •« 

1853,  " 

1854,  " 

1855,  " 
1S56,  " 

1857,  " 

1858,  «' 

1859,  » 

1860,  " 

1861,  " 

1862,  " 

1863,  " 

1864,  " 

1865,  " 


Principal  ac- 
tually payable 
in  each  year. 


$11,000  00 

13,000  00 

368,107  CO 


86-3,846  65 
467,000  p 


647  895  59 


10n,000  00 

250  000  00 

350  000  00 

1,500,000  00 

1,000,000  00 


Interest  actu- 
ally payable 
in  each  year. 


287,700  00 
28,000  00 


$131,159  02 

324,479  24 

314.919  06 

304  816  39 

304,816  39 

3<4  816  39 

253,045  60 

225,025  60 

225,025  60 

2-25.025  60 

225,025  60 

191  986  50 

191,986  50 

184,736  50 

172,111  50 

133,476  50 

66.986  50 

l4-48,;>  50 

7,993  25 

1,540  00 


$5,885,5(9  24 >  $3,803,458- 24  $9,6S9,0f7  4& 


TOTAL 


$142,169  02 
337,479  24 
683  026  06 
304,816  39 
304,816  3* 

1,167,663  04 
720,045  60 
225,025  60 
225  025  60 
225,025  60 
872.921  19 
191,986  50 
291,986  50- 
434,736  60- 
522,111  60 

1,633  476  50 

1,066,986  50 
14  )86  50* 
295,693  25 
29,540  00* 


These  two  debts  united  are  stated  at  page  43,  m 
table  F,  which  I  feel  it  my  duty  to  read  to  the 
Committee: 

(F.  ) 
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Tie  above  statement  embraces  the  debts  of  all 
the  canals,  the  debts  of  the  railroads  which  have 
failed  to  pay  interest,  and  the  debt  of  the  Gene- 
ral Fund,  being  the  aggregate  of  the  direct  debt 
on  which  the  State  is  now  paying  interest.  The 
first  column  shows  the  amount  of  principal  pay- 
able in  each  year ;  second,  the  interest  payable 
in  each  year  on  the  whole  debt;  third,  the  a- 
mount  of  principal  and  interest  payable  in  each 
year,  from  1st  June,  1846,  to  the  maturity  of  the 
stock  or  debt.  This  table  is  a  consolidation  of 
tables  B.  2,  C.  1,  and  D. 

From  the  table  B  2,  it  is  seen  that  the  Canal 
debt  of  $17,516,119,57  will  cost  you  in  interest 
before  it  can  be  paid,  $8,379,838.33,  making  a 
charge  on  your  revenues  of  $25,895,957,90.  The 
table  E  shows  you  that  your  general  fund  debt  is 
#5,885,549,24,  and  that  the  interest  on  it  will  in 
the  period  fixed  for  its  redemption,  cost  you  $33- 
803,458,24,  creating  a  charge  on  your  reve- 
nues ot  89,689,007,48.  The  burthens  of  this  di 
rect  absolute  debt  united,  are  stated  in  the  table  F, 
principal  $23,401,668,81— contract  interest  $12,- 
183,296,57,  making  a  total  of  $35,584,965,3S, 
which  must  be  paid  to  extinguish  the  debt.  This 
calculation  does  not  include  any  portion  of  the 
contingent  debt,  stated  in  table  C  ,1 — C,  2;  nor 
any  thing  for  interest  that  must  be  paid  for  anyex- 
tension  of  time  for  paying  the  absolute  debt. 

In  fixing  a  contribution  to  yuur  sinking  fund,  if 
you  fix  it  too  small,  and  pay  too  slow,  you  may 
disgrace  your  sinking  tund  and  the  State.  The 
disgrace  will  be  ours,  but  the  injury  will  fall 
mostly  on  our  creditors.  They  expect  not  only 
payment,  but  that  your  credit  in  their  hands  will 
be  maintained.  Their  necessities  frequently  oblige 
them  to  sell,  and  every  reduction  in  the  price 
from  proper  and  adequate  means  to  sustain  your 
credit,  is  a  robbery  on  them. 

It  may  be  said  that  there  were  funds  on  hand  on 
the  first  day  of  June,  that  might  be  applied  towards 
the  reduction  of  this  debt.  A  statement  of  these 
and  their  character,  will  be  found  in  the  Conven. 
tion  document  No.  47  :  p.  6. 

"Available  deposites  in  banks,  $392,854,46  "-— 
These  tunds  are  good,  and  to  a  small  extent  ex- 
ceed what  is  necessary  to  be  kept  on  hand  at  all 
times  for  the  proper  care  of  thepublic  debts  and 
public  works,  the  payments  in  July  consumed 
them  entirely.  The  remainder  of  the  funds  on 
hand  promise  but  little 

Unavailable  deposites  in  banks,  viz: 
Bank  of  Brockport,  $3,716  50 

Bank  of  Lyons,  19.113  86 

Clinton  County  Bank,  86,200  00 

Lockport  Bank,  29,700  00 

Lockport  Bank  &  Trust  cotnp'y.  3-2  072  31 
Lewis  County  Bank,  20,000  00 

Watervliet  Bank,  42,430  00 

Wayne  County  Bank,  20,912  02 

254,211  60 

The  Canal  Fund  has  also  in 
stocks  issued  for  the  payment 
nf  balances  due  on  account  of 
Canal  fund,  mone^  s  deposited  in 
the  Bank  of  Buffalo,  Commer 
cial  Bank  of  Buffalo,  and  Com- 
mercial Bank  oi  Oswego,         $314,448  02 

Total  unavailable  loans  to 
Banks,  $563,659  71 

Loan  to  the  city  of  Albany,  30,00 )  00 

To  be  raised  under  chap. 326  of 

the  laws  of  1846,  300,000  00 


$1,291,61417 


Now  looking  at  the  character  of  these  funds, 
they  appear  to  me  to  be  really  "unavailable."  It 
cannot  be  expected  that  the  enumerated  bank- 
rupt banks  will  soon,  if  ever,  pay  the  deposites  en- 
trusted ro  them.  Nor  do  I  regard  as  available  the 
stocks  of  the  Bank  safely  fund,  though  that  fund 
may  redeem  them  at  some  indefinite  hut  remote 
period.  The  claim  against  the  city  of  Albany  is 
under  protest,  though  I  he  city  must  ultimately  pay 
it.  The  $300,000  about  to  be  borrowed  is  destin- 
ed to  pay  arrearages  to  contractors  and  for  land 
damages,  and  can  be  regarded  as  available  for  no 
other  purpose.  These  remarks'dispose  of  all  these 
funds,  and  show  that  the  available  portion  of  them 
are  fairly  needed  as  funds  on  hand.  If  other  por- 
tions shall  prove  available,  then,  and  not  before, 
they  may  be  employed  to  improve  the  canals.— 
When  available,  the  legislature  may  appropriate 
them  to  any  canal  purpose.  They  are  certainly 
noi  now  applicable  to  the  payment  of  the  debt, 
nor  should  dependence  be  placed  upon  them  for 
that  purpose. 

Having  thus  briefly  stated  our  debt,  I  will  now 
call  the  attention  of  the  committee  to  the  charges 
against  the  State.  The  first  in  order  is  the  Canal 
current  expenses.  These  are  large  and  will  in- 
crease with  the  increase  of  business  on  the  can-ds. 
We  shall  hereafter  have  occasion  to  consider  what 
they  probably  will  be  for  a  short  series  of  years. — 
The  charge  next  in  order  is  for  the  payment  of 
thejnterest  and  principal  of  the  Canal  debt.  We 
must  also  prepare  to  meet  the  interest  and  redeem 
the  principal  ot  the  General  fund,  and  Insolvent 
Railroad  debt,  with  such  portion  of  the  contingent 
debt  as  may  fall  on  the  treasury.  In  addition  to 
these  three  charges,  we  must  meet  the  State  cur- 
rent expenses,  which  have  increased  rapidly  for 
many  years,  and  which  it  will  be  difficult  essen- 
tially to  reduce. 

Then  what  are  our  ways  and  means — our  re- 
venues to  meet  these  charges  ? 

Some  effort  has  been  made  to  tax  the  railroads 
on  their  transportation,  as  if  the  company  paid 
this  class  of  taxes,  and  not  the  persons  who  con- 
sume the  articles  transported.  The  legislature 
have  made  some  progress  in  this  Spanish  Bourbon 
legislation  of  pensioning  the  government  on  trade 
and  travel.  We  would  make  internal  improve- 
ments to  cheapen  transportation,  and  tax  the  trans- 
portation to  make  it  dear.  Supporting  a  govern- 
ment by  tax  on  trade  and  travel  appears  to  me 
worse  than  the  old  repudiated  practice  of  asking 
a  bonus  for  a  bank  charter.  K  we  attempt  to  ex- 
tend and  fix  this  system  of  taxes  on  transportation 
—if  we  pursue  the  course  of  taxing  transportation 
on  roads  not  made  at  the  expense  of  the  State,  we 
shall  make  the  government  a  real  highwayman- 
odious,  and  an  oppressor.  Such  acourse  may,  like 
any  other  abuse,  answer  for  a  time — but  it  must 
soon  fail  from  surrounding  circumstances.  Trade, 
travel  and  transportation  will  be  driven  from  us, 
and  our  industry  must  languish  for  want  of  the  re- 
wards which  untaxed  transportation  and  trade  can 
alone  secure  to  labor.  We  can  do  ouiselves  an  in- 
jury by  this  sort  of  taxation  ;  but  there  are  so  many 
tival  routes,  and  there  soon  will  be  so  many  more 
which  will  not  be  taxed,  that  to  secure  trade  and 
travel  we  shall  be  obliged  to  act  in  this  whole 
matter  with  liberality  and  justice. 

I  might  dismiss  this  branch  of  the  subject,  but 
I  never  can  consent  that  the  current  expenses  of 


921 


the  State,  and  all  its  great  expenditures,  should  he 
charged  on  the  right  of  way,  which  the  sovereign 
should  hold,  not  as  property  for  revenue,  but  in 
trust  for  the  million — to  promote  travel,  transpor- 
tation and  commerce.  To  the  extent  that  the  State 
makes  advances  and  incurs  a  reasonable  risk  in 
making  a  road  or  canal,  the  State  from  the  tolls 
shouldjully  indemnify  itself  for  those  expenses 
and  that  risk.  But  when  the  citizen,  at  his  own 
expense,  makes  the  road  or  canal,  I  can  think  of 
no  worse  or  more  oppressive  course  than  the 
Bourbon  one,  which  we  have  commenced,  of  tax- 
ing the  transportation  on  it  tor  the  benefit  of  the 
State.  The  revenues  will  be  collected  in  small 
gums  from  every  body  in  every  quarter,  and  no 
one  can  afford  to  resist  or  make  effectual  com- 
plaint. But  the  monies  when  they  go  out  of  the 
treasury,  will  go  in  large  sums  for  families,  inter- 
ests or  localities — to  reward  followers,  and  pur- 
chase supporters.  Such  a  course  must  engender 
the  worst  oppression  and  the  worst  corruptions, 
and  soon  realize  the  worst  vices  of  the  worst  go- 
vernments— Taxation  on  all  we  consume — which 
will  allow  nothing  to  move  to  or  from  the  market 
without  tribute  to  the  State. 

The  salt  and  auction  taxes  resemble  in  charac- 
ter and  impolicy  the  tax  on  transportation;  and  I 
think  you  will  not  long  be  able  to  maintain  either. 
Of  the  two  last,  I  have  given  my  views  somewhat 
at  large  on  former  occasions.-  They  are  both 
strictly  local  taxes,  and  it  is  as  unjust  to  defray  a 
general  expense  by  such  a  local  tax,  as  it  is  impo- 
litic and  dangerous  to  make  expenditures  for  local 
improvements  out  of  a  general  revenue.  To  be 
safe,  local  expenditures  must  be  met  by  local 
taxes.  To  be  just,  general  expenses  should  be 
paid  from  general  revenues.  If  a  peculiar  tax  can 
be  collected  in  a  locality,  the  peculiar  circum- 
stances which  enable  it  to  be  raised  will  expose 
that  locality  to  peculiar  charges,  which  render 
such  a  tax  necessary  to  be  expended  where  it  is 
collected.  This  is  certainly  true  of  the  auction 
tax. 

The  salt  tax  has  already  been  reduced  to  one 
cent  a  bushel.  If  then  4,000,000  of  bushels  shall 
be  manufactured  yearly,  the  gross  revenue  will  be 
$40,000;  and  the  yearly  expense  has  been  about 
§30,000— leaving  a  nett  revenue  of  only  about 
$10,000.  These  expenses  may  perhaps  be  some- 
what reduced,  but  there  is  quite  as  much  danger 
of  their  increase  as  hope  of  their  reduction ;  and  I 
can  scarcely  expect  to  see  them  brought  below 
$26,000.  For  the  great  State  of  New  York  to 
cling  to  such  a  tax,  looks  as  if  it  were  driven  to 
the  last  extremity;  and  were  acting  like  a  broken 
down  merchant,  endeavoring  to  live  out  of  his  old 
book  accounts  trumped  up  against  old  customers, 
with  whom  he  had  long  before  fully  settled.  But 
sir,  if  we  will  cling  to  this  tax,  we  cannot  in. 
crease  it,  and  it  will  soon  escape  our  grasp.  By 
the  St.  Lawrence,  salt  has  reached  Lake  Cham- 
plain,  and  the  federal  tax  on  it  once  reduced,  it 
will  come  freely,  to  supply  not  only  that  lake,  but 
flhe  countries  bordering  on  the  whole  extent  of 
the  great  lakes ;  and  by  the  Hudson,  will  reach 
Troy,  and  the  interior  connected  with  the  Lakes, 
and  the  Hudson.  Our  salt  tax  therefore  is  sub- 
stantially gone  forever. 

Then  comes  the  auction  tax  almost  exclusively 
collected  in  the  city  of  New  York.  It  i*  equally 
unjust  and  Unwise.    It  comes  in  direct  opposition 


to  trade.  It  is  a  fax  against  (rede.  It  declares 
that  you  must  not  sell  in  the  manner  in  which 
trade  finds  it  best  to  make  its  sales.  Hitherto 
aboui  $32,000  of  this  tax  has  gone  for  the  support 
of  some  charities  located  in  that  city.  At  the 
last  session  this  tax  was  reduced  ;  and  you  cannot 
long  continue  it.  If  other  rival  cities  have  no 
such  tax,  it  can  and  will  be  evaded.  In  truth* 
your  tax  is  a  bounty  to  invite  evasion.  If  the  tax 
presses  on  the  business,  instead  of  carrying  his 
whole  stock  to  the  auction,  the  seller  may  send 
there  fair  samples  of  the  whole— a  fifth  or  a  tenth 
— and  sell  them  ;  thus  fix  the  price,  and  then  say 
to  buyers,  you  can  take  stocks  from  my  store  at 
auction  price,  less  the  tax.  If  your  tax  is  oppres- 
sive, auctions  may  be  opened  in  other  states  where 
your  tax  cannot  reach  the  goods.  You  may  em* 
barrass  or  drive  off  trade  by  this  tax,  but  circum- 
stances will  not  long  permit  you  to  sustain  it  as 
available  revenue.  I  do  not  regret  that  you  will 
soon  be  obliged  to  abandon  these  two  impolitic 
taxes  ;  and  to  my  mind,  I  must  confess  that  the 
salt  and  auction  taxes  look  somewhat  disreputa- 
ble. Reduced  as  they  are,  we  cannot  safely  esti- 
mate their  proceeds  at  more  than  some  $100,000 
a  year  ;  and  disgraceful  as  they  are,  they  must 
soon  go  down  to  the  tomb  and  shrivel  into  no- 
thing. . 

Here  then  our  state  ways  and  means  are  reduc* 
ed  to  canal  rolls  on  the  one  hand,  and  direct  tax- 
es on  the  other.  What  we  do  not  take  from  ca- 
nal tolls,  we  must  obtain  by  direct  taxes.  Our  si- 
lence as  to  direct  taxes  is  of  no  avail.  We  can- 
not always  continue  to  borrow  and  not  pay  ;  we 
cannot  adopt  the  infamous  course  of  repudiation 
by  neglecting  to  pay.  We  must  meet  our  state 
expenses  and  debts,  by  canal  tolls  or  direct  taxes, 
or  both  ;  and  what  we  do  not  realize  from  tolls, 
must,  whether  we  say  it  or  not,  be  wrung  Irom 
our  people  by  direct  taxes.  We  cannot  deny,  we 
ought  not  to  conceal  the  fact. 

These  charges  divide  themselves  into  four  kinds. 
First  our  canal  expenses,  already  very  large,  and 
to  increase  with  time  and  the  increase  of  business 
on  the  canals.  Second,  our  large  canal  debt  to 
which  I  shall  have  further  occasion  to  call  the 
attention  of  the  committe,  and  on  which  every 
delay  of  payment  must  occasion  additional  inter- 
est.  Third,  our  general  fund  debts,  including  that 
for  aid  given  to  companies  already  insolvent  as 
well  as  any  part  of  the  contingent  debt  before 
spoken  of.  which  may  fall  upon  the  treasury. — 
On  these  perhaps  I  have  said  enough  to  show 
their  character  and  probable  amount ;  but  I  must 
add  that  every  delay  to  meet  them  early,  must 
add  proportionably  for  extra  interest.  Fourth, 
the  state  current  expenses,  already  large  and  to  in- 
crease with  our  population.  To  these  I  shall  hat'e 
occasion  hereafter  to  call  special  attention. 

To  pay  your  debts  and  to  meet  your  canal  and 
state  current  expenses  will  require  about  $3,200,- 
000  a  year,  nor  can  you  in  my  opinion  reduce 
these  charges  as  low  as  three  millions  a  year. — 
Whatever  you  do  not  take  from  canal  tolls  to 
meet  these  charges,  you  must  take  from  direct 
taxes.  You  may  to  some  extent  delay  the  pay- 
ment of  your  debt  by  a  guilty  breach  of  the 
public  faith — or  by  the  British  system  of  funding 
the  debt,  paying  interest  arid  making  the  debt  and 
drain  fo?  interest,  perpetual— a  system,  if  less  base 
yet  more  cruel  than  repudiation.     Repudiation 
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wou*a  be  a  bold  stand  in  infamy,  but  this  funding 
system  would  fasten  on  the  limbs  of  your  children 
the  withering,  blasting  effects  of  British  eternal 
debt  and  taxatiou.  Payment,  prompt  payment — 
payment  with  the  least  interest  is  your  only  course, 
and  what  we  do  not  pay  with  canal  tolls  we  must 
pay  by  direct  taxes.  You  cannot  well  live  on  the 
tuture  as  the  past  has  foraged  on  you. 

It  therefore,  becomes  proper  for  us  to  consider 
briefly,  the  general  circumstances  applicable  to 
our  future  canal  revenues.  If  some  of  these  look 
to  a  probable  large  increase,  others  may  incline  us 
to  believe  that  sooner  or  later  we  must  adopt  con- 
siderable reductions  on  the  rates  of  toll. 

Our  canals  have  been  in  operation  since  the 
spring  of  1826,  and  the  competition  of  carrier 
against  carrier,  shows  what  competition  can  do. 
Without  going  into  detail,  it  seems  to  me  right  to 
say  that  taking  the  up  and  down  freights  together, 
competition  has  reduced  the  share  which  the  car- 
rier retains  for  himself,  from  what  was  two  dol- 
lars, to  one,  or  less  than  one.  What  was  $3,  for 
him,  is  certainly  now  less  than  $2,  and  I  believe 
it  does  not  exceed  $1,50  ;  and  yet  the  full  force 
of  competition  has  not  probably  been  felt.  For 
merly  the  up  freights  made  a  fair  yield  to  tha 
carrier  ;  now  they  are  much  reduced,  and  yield 
him  little  over  tolls.  Will  not  competition  on 
all  other  routes  have  a  like  effect  in  reducing 
freights  ?  On  the  rivers  of  the  south  west,  on 
their  main  streams,  the  competition  has  been  re- 
spectable, but  by  no  means  equal  to  the  competi- 
tion on  our  canals  and  the  Hudson  ;  while  on  all 
the  upper  portions  of  those  uvers,  the  competi- 
tion has  been  new.  imperfect  and  feeble,  and  will 
long  and  rapidly  increase.  In  5, 10,  or  15  yeaas  the 
increase  of  competition  in  that  quarter  will  proba- 
bly do  as  much  to  reduce  freights  there,  as  it  has 
done  here,  in  the  like  past  period  of  years.  The 
same  thing  is  true  with  regard  to  the  Pennsylva- 
nia route.  The  competition  has  been  feeble — 
time  will  make  it  active,  strong  and  vigorous,  and 
it  will  force  down  the  freights  there,  as  it  has 
done  with  us.  Competition, hitherto  feeble  on  the 
Ohio  routes,  will  in  due  time  become  active  and 
efficient  ;  and  it  will  play  for  us,  or  against  us, 
according  as  the  season  and  our  rates  of  toll  shall 
affect  the  choice  of  the  merchants  between  our 
route  and  the  great  south  western  rivers,where  we 
must  expect  large  reductions  in  charges.  The 
new  works  at  the  west,  too,  will  come  in  to  play 
a  part  in  this  competition  and  reduce  prices  still 
further* 

I  must  not  in  this  enumeration  omit  the  great 
works  from  the  tide  waters  of  the  St.  Lawrene 
to  the  extreme  west  of  the  great  lakes,  some  1300 
miles  of  ship  navigation.  Of  the  full  size  of  the 
vessels  that  can  pass  this  inland  navigation,  I  can 
not  speak  with  certainty,  but  I  find  in  the  report 
of  the  officer  in  charge  of  these  public  works  that 
there  were  three  propellers  on  lake  Erie,  the  ag- 
gregate tonnage  of  which  is  1900,  which  would 
be  able  to  reach  the  tide,  on  completing  certain 
pf  the  new  locks  on  the  Welland  Canal  The 
works  are  now,  I  believe,  completed,  or  soon  will 
be  ;  and  it  appears  from  this  fact,  that  vessels  of 
600  tons  can  pass  from  Montreal  to  Chicago. — 
This  route  is  so  entirely  new,  that  competition 
has  there  yet  to  do  its  whole  work  in  reducing 
freights.  When,  or  how  far  it  will  reduce  them, 
cannot  now  wall  be  foreseen  ;  but  that  it  will  do 
•oUrg«l^c^'torMyb«  doubted.    Indeed  this 


route  appears  to  have  drawn  an  unusual  quantity 
of  produce  this  season  to  Montreal  and  Quebec. 
For,  without  any  unusual  deficiency  in  the  ship- 
ping at  these  ports,  the  price  of  freights  has  risen 
so  much  as  to  be  the  subject  of  complaint.  From 
this,  I  infer  that  the  Canada  route  has  not  been 
idle.  Another  year  may  send  more  shipping  to 
these  ports,  and  thus  reduce  their  charges.  Be- 
sides the  reductions  which  a  growing  competition 
can  effect  on  that  route,  it  is  evident,  that  the 
rates  of  toll  there,  are  such  as  will  well  bear  large 
reductions. 

It  seems  to  me,  therefore,  entirely  probable, 
that  a  great  reduction  will  sooner  or  later  be  ef- 
fected in  transportation  on  ail  these  rival  routes 
not  only  by  the  competition  between  carrier  and 
carrier  on  the  same  route,  but  also  by  the  reduc- 
tion of  tolls  on  these  several  routes.  We  have 
several  times  set  the  example  of  reducing  tolls — 
and  it  will  be  earnestly  followed  by  all  our  com- 
petitors for  the  trade  to  and  from  the  great  west. 
The  prize  is  great  and  the  struggle  will  be  earnest 
as  well  on  the  part  of  the  routes  reducing  tolls  as 
on  the  part  of  the  carriers  reducing  their  charges; 
and  in  these  reductions,  the  newest  and  least  im- 
proved routes  on  which  the  least  reductions  have 
as  yet  been  made,  can  go  farthest.  This  com* 
petition  of  rival  routes  and  of  the  carriers  on 
them,  will  yet  effect  enormous  reductions  in  the 
cost  of  transportation. 

The  great  west  will  enrich  us  it  is  true,  if  we 
do  not  forbid  it  by  our  rates  of  toil,  'From  the 
vast  extent  of  that  new  country,  fiom  the  fertility 
of  its  unexhausted  soil,  and  the  rapid  increase  of 
its  population,  well  may  we  justly  expect  a  great 
increase  in  the  products  to  be  brought  and  the 
pay  to  be  returned ;  but  it  we  keep  up  our  high  • 
rates  of  toll,  or  increase  our  debt  and  make  there* 
duction  of  our  rates  of  toll  impracticable,  we 
shall  drive  those  products  to  other  less  taxed 
routes,  more  effectually  than  by  any  other  means 
in  our  power.  The  high  rates  of  toll  is  pur  great- 
est enemy  in  this  competition  for  revenues  and 
transportation.  The  debt  which  forces  us  to  im- 
pose these  rates  of  toll  is  our  greatest  misfortune 
— worse  than  if  the  waters  of  our  canals  were 
solidified  into  rock — because  then  less  than  thie 
canal  debt  of  $17,000,000,  to  say  rothing  of  our 
other  debts  and  expenses,  would  remove  the  rock 
and  clear  the  passage. 

But,  sir,  this  competition  does  not  end  with 
rival  canals.  Hitherto  railroads  have  been  con* 
strucfed  almost  exclusively  for  the  accommodation 
of  travel*  upon  the  principle  of  flying — and  we 
cannot  safely  determine  how  far  they  can  be  made 
useful  instruments  for  the  transportation  of  pro- 
perty. By  a  proper  location  and  use,  they  may, 
and  doubtless  will  be  largely  improved  for  thie 
purpose,  and  existing  circumstances  show  lit, 
that  they  will  be  constructed  and  fully  tried. 

Finished  goods  for  the  spring  consumption, 
reach  the  great  Atlantic  cities,  in  January, Febru- 
ary and  March,  from  abroad — the  return  pay  ter 
our  exports.  Our  own  manufacturers  must  bring 
his  into  the  market  at  the  same  time,  or  wait  for 
a  purchaser  for  consumption  until  the  fait  vales. 
From  Maine  to  Carolina,  a  country,  made  some 
100  or  150  miles  wide  by  short  railroads  to  the 
water,  can  reach  the  great  cities  every  week  of 
the  winter,  to  purchase  and  sell ;  that  district  in- 
cludes the  great  cities, a  vast  population, and  a  laage 
part  of  our  manufacturer*.    These  tfae»fore  fee** 
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m  free  and  full  use  of  the  markets  in  winter,  to 
buy  what  they  need,  and  sell  what  they  make.  But 
in  our  vast  interior,  whatever  other  advantages 
may  be  enjoyed,  the  manufacturer  must  purchase 
in  autumn — risk  the  changes  of  the  market  during 
that  long  period,  and  if  dependant  on  a  canal, 
frozen  up  five  months  in  the  winter,  he  cannot  get 
his  goods  into  the  market,  until  after  the  traders 
have  made  their  purchases  for  the  spring  business 
He  must  in  effect,  buy  in  autumn,  and  sell  for  the 
next  autumn  business,  or  all  his  wheels,  spindles, 
and  machinery  must  rest  from  October  until  May. 
This  is  a  great,  and  he  regards  it  as  an  insupporta- 
ble misfortune,  and  will  therefore,  join  with  all 
others  who  desire  a  railroad  to  open  the  way  in 
Winter,  to  and  from  the  markets.  As  some  of  the 
cities  have  railroads,  which  open  far  into  the 
country,  and  enable  their  merchants  in  winter,  to 
supply  their  country  customers,  other  cities  must 
secure  the  like  communications  with  the  country, 
or  their  merchants  will  feel,  and  find  that  trade 
leaves  them,  and  goes  to  those  favored  with  rail 
roads  operating  through  the  winter.  The  mer- 
chant will  therefore  be  obliged  to  join  in  the  ef- 
fort to  multiply  and  extend  the  transportation  by 
railroads.  Since  large  agricultural  districts  ac- 
commodated by  these  roads,  made  and  making, 
will  possess  a  monopoly  of  the  market  in  winter ; 
ail  other  agricultural  districts  must  seek  the  like 
facilities  to  reach  that  market.  At  the  southwest 
the  great  rivers  are  open  in  the  winter,  to  a  certain 
point.  At  that  point,  a  railroad  may  be  used  in 
winter,  extending  into  the  country,  and  thus  in 
effect  extending  the  unfrozen  rivers  in  winter, 
when  it  is  sate  to  transport  bread  stuffs  and  butch- 
ers meat,  through  the  Mississippi  and  the  Gulph, 
to  the  Atlantic  cities,  the  West  Indies,  Brazil  or 
Europe. 

From  aU  these  causes,  I  infer,  that  it  is  quite 
certain  that  railroads  will  be  stretched  from  the 
Atlantic  to  the  Lakes,  as  well  for  the  transporta- 
tion  of  freight,  as  of  passengers.  The  change  has 
in  part  taken  place,  and  soon  these  works  will  be 
constructed,  and  their  power  of  competition  will 
be  tried. 

One  further  view  of  the  subject.  Suppose  all 
these  desires  do  make  these  rail  roads,  can  they 
compete  with  the  canals,  for  transportation  ?  I 
have  stated  before,  that  since  they  have  all  been 
made  heretofore  for  flying,  it  is  very  uncertain 
how  useful  they  may  be  made  for  the  transporta- 
tion of  property.  But  there  are  some  examples 
which  may  serve  to  show  us  what  they  can  do, 
and  I  may  add,  what  they  must  do,  if  they  once 
get  made.  The  railroad  from  here  to  Boston,  over 
as  ungainly  a  route  as  could  well  be  selected, 
either  for  its  grade  or  its  operation,  and  which  has 
to  war  against  the  open  Hudson,  and  against  the 
open  coast — what  does  it  do  ?  It  is  made,  and  like 
all  things  which  have  a  being,  it  must  struggle 
for  existence.  On  that  hilly  route  of  200  miles, 
it  picks  up  its  barrel  of  flour  at  the  dock  here  across 
the  river,  and  drags  it  over  the  mountains  and 
through  the  country*  and  delivers  it  at  the  mer- 
chants store  in  Boston  lor  25  cents.  The  Hudson 
—than  which  a  better  canal  does  not  exist  on  the 
whole  earth — if  put  under  such  tolls  as  are  put 
on  the  Erie  canal,  could  not  carry  as  cheap  for 
150  miles,  as  can  the  Boston  rail  road  for  200 
miles.  I  mention  this  to  show  you  what  is  meant 
By  tolls.  Applying  to  the  Hudson  such  a  rate  of 
+d\  m  you  must  necessarily  apply  to  the  Erie  ca- 


rial,  you  would  drive  traffic  and  trade  to  Boston. 
In  less  than  twenty  years,  the  same  quest u  n*  m*y 
arise  in  respect  to  the  Erie  eanai  ;  for  if  cannot  ua 
denied  that  owing  to  the  smallness  ot  the  grades 
of  the  rait  roads  irom  Buffalo  to  this  cny,  it  the 
road  were  as  good  as  the  one  from  here  t<>  Boston, 
they  could  transport  flour  cheaper  tor  360  miles 
than  it  can  be  done  for  the  200  miles  from  here  to 
Boston.  It  would  be  one  almost  continuous  level 
grade,  with  scarcely  even  a  sharp  curve.  The 
rail  road  from  Ogdensburgh  to  Lake  Champlam, 
occupies*  at  least  as  favorable  a  position  as  the 
road  from  here  to  Boston.  I  say  then,  that  from 
the  examples  of  the  Boston  road,  these  roads,  if 
they  existed,  could  strongly  compete  with  tho 
Erie  canal,  loaded  and  burdened  as  it  is,  with  its 
debts  and  tolls.  We  may  through  ihe  power  of 
legislation,  maintain  our  monopoly,  may  prevent 
the  Ogdensburgh  rail  road,  and  the  Erie  rail  road 
from  carrying  freight.  Legislation  may  block  up 
the  passage  from  here  to  Buffalo — it  has  the  power 
to  do  so.  But  that  power  is  the  immoral  power 
of  self-destruction — a  horrible,  impossible  power. 
You  could  only  turn  the  trade  by  all  the  varied 
channels  to  which  I  have  alluded,  to  the  south- 
west in  winter,  and  to  the  north  and  south  in 
summer.  That  is  all  you  could  do.  You  can 
destroy  commerce,  and  with  that,  destroy  the  re- 
wards of  industry,  but  you  cannot  by  that  destruc- 
tion secure  your  revenues.  You  must  be  just  and 
wise — you  must  deal  with  your  neighbors  as  you 
desire  to  be  dealt  with — you  must  afford  for  them 
a  better  and  cheaper  way,  and  must  act  towards 
them  in  kindness  and  conciliation. 

Viewing  this  matter  altogether,  how  does  it 
stand  in  the  range  of  probabilities  ?  Why  fairly 
and  rightfully  thus  :  That  for  some  period 
to  come,  say  every  eight  or  ten  years,  your 
tolls  on  the  canals,  may  be  sustained  at  about 
their  present  rates,  and  your  revenues  in- 
creased as  they  have  been,  and  that  in  ten  or  fif- 
teen years,  you  will  find  them  beginning  to  cul- 
minate, unless  you  reduce  your  rates  of  toll.  In 
ten  or  fifteen  years,  with  the  competition  and  the 
reduction  of  tolls  on  other  routes— the  introduc- 
tion of  new  rail  roads,  with  the  present,  compet- 
ing for  bread,  and  each  well  knowing  (hat  five 
per  cent,  is  better  than  four,  that  four  is  better 
than  three.three  better  than  two,and  two  a  hundred 
per  cent,  better  than  one;  knowing  this,  and  look- 
ing back  and  seeing  how  much  ten  years  experi- 
ence have  aided  to  improve  rail  roads,  who  can 
doubt  that  the  competition  will  be  severejv  felt. 
These  roads  when  they  once  exist,  must  luce  all 
other  things,  struggle  to  obtain  a  living  ;  for  these 
roads  have  living  representatives,  men  wanting 
bread,  clothing  and  lodging  ;  and  they  will  com- 
pete with  industry,'  economy  and  iron  perseve- 
rance for  the  means  of  existence.  I  may  be  mis- 
taken in  the  period  when  the  competition  will  be 
felt,  but  I  cannot  disguise  the  conviction  of  my 
own  mind,  that  it  certainly  will  be  felt  in  twenty 
years,  I  believe  it  will  strongly  in  fifteen,  and  that 
we  shall  not  be  without  some  experience  of  it  in 
ten  years.  And  I  wish  to  say,  that  in  my  own 
mind,  whatever  it  may  be  in  others,  this  view  of 
the  subject  is  not  entirely  new.  The  past  has  not 
pushed  on  in  this  competition,  as  fast  as  it  would 
if  it  had  not  been  for  the  wretched  public  bank- 
ruptcy, and  social  insolvency  of  the  West,  and  if 
t|e  evils  of  bad  financiering  in  the  Southwest,  and 
from,  civil  dissensions  in  the  Canada*.     From 
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these  catiiesyou  feel  no  injury  from  competition 
now.  They  may  be  unwise,  again,  they  may 
not,  and  I  think  they  will  not— but  if  they  are, 
you  may  be  saved  again.  But  is  it  wise  thus  to 
calculate  on  the  folly  of  your  neighbors  ?  Per- 
haps the  burnt  child  will  dread  the  fire  too  much 
to  repeat  his  folly. 

During  the  present  year  too,  the  road  to  the 
Southwest  by  the  Gulph  of  Mexico,  has  been  to 
some  extent,  avoided,  because  of  apprehended 
danger  of  war  with  Great  Britian  ;  for  I  do  not 
believe  any  thing  was  apprehended  from  misera- 
ble Mexico,  and  the  road  through  the  Canadas 
was  probably,  to  some  extent  avoided  tor  the  same 
reason.  I  believe  that  all  these  things  had  some 
small  effect  upon  the  progress  of  the  last  year. 

These  remarks  enable  me  to  say  that  I  do  not 
believe  that  this  Convention  here,  is  in  a  situation 
to  fix  rules  against  the  reduction  of  canal  tolls. — 
All  such  attempts  are,  in  my  opinion,  gone  past 
their  time.  You  cannot  do  it  with  safety,  you 
must  leave  the  question  open.  You  must  take 
the,  consequences  of  this  discretionary  power  for 
good  or  evil.  If  you  can  make  the  revenues  large 
either  by  high  or  "low  tolls,  and  thus  get  rid  of 
the  debt,  you  will  be  fortunate, — if  you  cannot  do 
it,  the  debt  must  be  met  by  direct  taxes.  It  can- 
not hang  around  the  energies  of  the  people  of  the 
state,  it  will  not.  You  have  not  even  a  corpoaal's 
guard  to  enforce  your  laws,  and  if  we  who  have 
contracted  the  debt,  who  have  looked  somewhat 
to  its  reduction — have  not  the  moral  courage  and 
foresight  to  end  it  by  payment,  and  instead  of  pay- 
ing, will  take  the  money  to  spend,  who  believes 
that  the  conduct  of  our  successors,  when  the 
debt  comes  to  them  with  the  weight  of  years,  will 
be  in  anywise  more  reputable  or  honest  ?  The 
result  will  be  non-payment  and  re  pudiatio.  If 
We  who  have  been  active  in  getting  up  debts,  are 
not  prepared  for  payment,  but  will  use  the  means 
of  payment  for  our  own  expenses,  believe  you, 
that  those  who  come  after  us  will  pay  them  ?  You 
may  believe  it  if  you  can,  but  it  will  not  be  true. 
You  must  take  these  tolls  when  you  can  get  them, 
and  you  must  pay  with  them  as  well  as  you  can. 
When  they  will  not  answer,  you  must  meet  the 
deficit  by  taxes,  direct  or  indirect,  and  expunge 
the  debt.  I  wish  to  know  whether  any  other 
course  is  open  to  a  free  people  ?  What  is  the 
worst  vice  oftthe  worst  government  ?  It  is  the 
fact,  that  it  does  not  pay — will  not  pay  its 
current  debts.  This  vice  generally  goes  on  and 
ends  as  it  would  here — in  cruel  and  oppressive 
taxation  for  a  period — the  wronging  of  the  credi- 
tor, and  despoiling  of  the  citizen.  Such  is  the 
way  in  which  debt^works  in  every  country.  I 
wish  to  know  whether  these  representative  gov- 
ernments are  to  be  marked  by  this  worst  of  vices, 
or  whether  they  will  as  becomes  a  free  and  res- 
ponsible people,  by  canal  tolls,  and  if  these  are 
insufficient,  by  taxation,  meet  this  debt.  For  one, 
I  answer,  that  it  must  be  paid  speedily,  and  with 
interest,  by  canal  means,  if  it  can ;  but  be  paid  by 
taxes  if  necessary.  And  in  saying  this,  I  believe 
I  express  nothing  but  the  opinion  of  every  mem- 
ber of  the  standing  committee.  While  I  say  this 
for  the  committee,  I  will  conclude  this  part  of  the 
subject  by  expressing  as  my  own  opinion  the  con- 
viction, that  m  all  probability  our  revenues  for 
some  8  or  10  years  to  come,  will  increase,  as  has 
been  usual,  and  we  shall  be  able  to  maintain  most- 
ly our  tolls  at  present  rates.    After  8  or  10  years, 


competition  will  be  sensibly  felt,  and  compel  us 
to  reduce  our  rates  of  toll  to  secure  transportation 
and  sustain  our  aggregate  revenue.  In  15  or  20 
years  that  competition  will  become  so  strong  as 
to  force  down  these  rates  of  toll  so  strongly  and 
rapidly  as  to  reduce  that  aggregate  of  revenue. — 
While  yet  we  can,  we  should  pay  our  debts,  and 
prepare  for  this  great  and  distinctly  foreseen  com- 
petition. 

With  these  general  observations,  applicable  to 
the  whole  subject,  I  now  proceed  to  examine  rne 
projet  introduced  by  the  committee,  for  the  dis- 
position of  this  debt. 

Mr.  HOFFMAN  then  read  the  following: 

Sec.  1 .  Alter  paying  the  expenses  of  collection,  super- 
intendence and  ordinary  repairs,  [$1,500,000]  one  million 
and  five  hundred  thousand  dollars  of  the  revenues  of  the 
State  canals  shall,  in  each  fiscal  year,  and  at  that  rate  lor 
a  shorter  period,  commencing  on  the  first  day  of  June, 
one  thousand  eight  hundred  and  forty-six,  be  set  apart 
as  a  sinking  fund,  to  pay  the  interest  and  redeem  the  prin- 
cipal of  that  part  of  tne  StatB  debt  called  the  canal  debt, 
as  it  existed  at  the  ttme  aforesaid,  and  including  three 
hundred  thousand  dollars  then  to  be  borrowed,  until  the 
same  shall  be  wholly  paid  j  and  the  principal  and  income 
of  the  said  sinking  fund  shall  be  sacredly  applied  to  that 
purpose. 

The  first  matter  provided  for  in  the  section,  is 
the  ordinary  expenses  of  the  canals. 

The  committee  thought  themselves  bound  to 
apply  for  these  repairs  of  the  canal  the  funds>  so 
far  as  they  are  necessary  for  that  purpose.  Good 
faith  to  the  creditors  require  it — good  faith  to  the 
State,  and  sound  policy  in  every  respect.  Then 
what  will  be  the  ordinary  repairs  of  the  canal  ? — 
On  this  subject  there  is  undoubtedly  room  for  some 
degree  of  speculation.  But  I  believe  from  the  ta- 
bles presented,  it  will  not  be  very  difficult  for  the 
Convention  to  come  to  a  safe  conclusion.  Table 
9,  page  48  of  the  Convention  Document  No.  47, 
shows  the  charges  for  repairs  upon  all  the  canals 
as  a  system  arid  the  aggregate  amount  of  expendi- 
ture upon  them.  Looking  at  page  49  and  taking 
their  whole  course,  gentlemen  will  find  that  the 
whole  payment  upon  all  the  canals,  for  all  sorts 
of  expenses  paid  upon  them,  has  been  over  $10,- 
093,370,  and  the  difference  between  their  income 
and  payment  is  $18,603,155.  A  general  inference 
from  this  comparison  tolerably  safe,  would  be  that 
the  ordinary  expenses  upon  a  system  of  canals  of 
the  kind,  would  about  equal  one-third  of  their  en- 
tire revenues.  In  the  case  alluded  to,  of  all  the 
canals  as  a  system,  the  rate  would  be  a  little  high- 
er. Taking  the  Erie  and  Champiain  canals  from 
1826,  when  they  were  first  brought  into  operation, 
down  to  the  end  of  1845,  as  it  appears  by  table  H, 
p.  47  of  the  same  document,  the  total  payment 
for  expenses  were  $8,630,921— and  revenues  over 
these  payments  were  $18,964,796— the  expenses 
being  between  a  third  and  a  fourth  of  the  whole 
income  from  these  canals.  In  the  table,  some 
extraordinary  expenses  are  included,  but  even  af- 
ter all  past  improvements,  such  must  be  expected 
hereafter.  In  these  tables  the  Convention  have 
our  large  practical  results.  Taking  the  expenses 
of  these  canals  as  a  system  for  the  last  ten  years, 
and  I  find  that  they  have  paid  in  all  $5,84i,609, 
and  that  their  annual  cost  might  be  put  at  $584,- 
160,  I  refer  the  Convention  to  these  tables,  as  af- 
fording the  best  information  in  our  power  to  ob- 
tain on  the  subject  of  these  expenses.  They  speak 
truly  as  to  the  past,  and  famish  the  best  grounds 
for  judging  of  the  future.  [Note  A.,  foot  of  next 
column.] 


925 


I  do  not  like  to  hazard  a  calculation  on  a  matter 
of  this  sort,  at  best  a  mere  matter  of  conjecture. — 
When  the  canal  commissioners  who  managed  the 
canals  in  1825-'26  estimated  the  expense  ot  the 
canals  for  a  series  of  years  to  come,  they  supposed 
that  about  $100,000  per  annum  would  be  ample  for 
nine  years  then  to  came,  but  when  it  came  to  be 
tried,  it  was  found  that  the  expenses  in  some  nine 
yearscameto  #3,000,000.  I  prefer,  uncertain  as  es- 
timates must  be,  to  be  guided  in  this  matter,  some- 
what by  certain  results.  The  repairs  last  year  were  a 
little  larger  in  amount  than  usual.  In  future  years 
we  may  not  be  so  unfortunate,  and  we  may  be 
more  so.  And  when  we  come  to  examine  the 
question  as  to  the  capacity  of  the  canals,  I  believe 
it  will  be  found  that  not  too  much  has  been  set 
apart  for  these  ordinary  repairs.  Under  these 
circumstances,  allowing  for  every  thing,  consider- 
ing all  things  that  have  passed  in  relation  to  it, 
recollecting  that  some  items  which  ought  to  have 
been  put  in  here  as  repairs,  have  actually  got  into 
the  funded  debt,  the  committee  were  not  able  to  say, 
that  probably  the  ordinary  expenses  of  the  canal 
as  a  system,  can  be  less  than  $1600,000  (or  each  of 
the  ten  ensuing  years.  In  some  years  it  would  be 
more,  in  some  less ;  but  for  the  general  average 
this  is  a3  small  a  sum  as  we  ought  to  estimate. 

Mr.  WORDEN:     I  wish  to  ask  the  gentleman 
if  that  includes  all  the  expenses  on  tha^canals? 

Mr.  HOFFMAN:  No  sir.  The  heading  of 
the  table  shows  that  it  includes  only  what  you 
must  pay  to  keep  the  canals  in  operation,  and  in- 
eludes  nothing Jfor  debt,  or  interest  on  stocks. — 
The  necessary  amount  for  expenses  might  be  put 
perhaps  at  $584,000,  if  we  continue  to  do  for  the 
next  ten  years  as  we  have  for  the  past.  But  $600,- 
000  yearly  is  more  probable.  The  average  of 
$600,000  to  which  I  allude  then,  is  by  the  plan  of 
finance  of  the  committee  entitled  to  priority  over 
all  others,  and  I  believe  that  it  is  rightfully.  We 
supposed  that  sum  to  be  about  sufficient  to  cover 
ordinary  expenses.  This  is  not  the  time  or  place 
to  discuss  the  question,  whether  the  canals,  in 
their  present  condition,  can  perform  their  duty  to 
the  public,.  I  will  only  say  here  that  before  I  set 
down,  I  hope  to  be  able  to  satisfy  every  member 
who  will  attend  to  the  question,  that  they  are 
abundantly  able  to  do  all  the  business,  and  better 
than  they  did  in  1834-35,  in  the.  condition  in 
which  they  then  were;  and  that  by  a  proper  ex- 
penditure upon  them,  they  may  be  made  equal  to 
any  duty  which  can  in  all  human  probability  over- 
take them  in  the  next  ten  or  twenty  years. 
I  now  proceed  to  consider  whether  the  $1,500,000 
of  tolls  proposed  to  be  taken  ?o  pay  the  canal  debt, 
is  a  fit  and  proper  sum.  The  debt,  as  I  showed 
the    Convention  from    the  table  B — 2,  Con.  Doc 


[A.] 

Erie  and  Champlain  Canals — table  H :  pages  46-47. 

From  1826  to  1845— total  Revenue,  $27,695,718  25 


total  Expenses, 


8,630,921  72 


Difference  in  20  years,  $18,964,796  53 

All  the  Canals  as  a  system — table  1 :  pages  48—9. 

Total  Revenues,  $28,701 ,527  64 

Total  Expenses,  10,098,370  34| 

Difference,  $18,603,155  69J 

All  the  Canals  as  a  system  for  the  last  10  years. 


Total  Expenses  for  10  years, 

Or  average  of 

Vide  Con.  Doc.  No.  47. 


$5,841,609  88 
584,160  96 


«.  No.  47 :  p.  36,  on  the  first  day  of  June  1846,  wa# 
$1 7,516,1 19,57,  the  interest  up  to  the  time  of  pay. 
ment  is  $8,379,833,  making  in  the  aggregate  to 
I  he  day  of  payment  without  any  extension,  $25,. 
895,957,90,  or  in  round  numbers,  $26,000,00U. 

This  annual  sum  or  a  million  and  a  half  propo- 
sed to  be  set  off  as  a  sinking  fund,  will  pay  the 
debt  at  about  1864  ;  but  it  will  add  to  the  debt 
about  a  million  and  a  half,  from  its  necessary  ex- 
tension beyond  the  time  when  it  falls  due.  In  no 
scheme  of  paying  this  debt  yet  brought  forward  do 
we  get  rid  of  the  necessity  for  this  extra  interest. 
The  scheme  adopted  by  the  committee  comes  near- 
est to  doing  this— so  near,  that  although  it  can- 
not at  all  times  pay  the  debt  as  portions  of  it  fall 
due,  it  does  pay  the  whole  within  the  time  at 
which  the  latest  portion  of  it  does  actually  fall 
due.  It  becomes  then  a  question  for  consideration 
if  the  debt  must  be  deferred,  how  long  it  can  safe- 
ly be  deferred,  and  what  will  probably  be  the  ex- 
pense of  deferring  it,  and  the  interest  upon  it.  On 
the  long  loans  of  the  State,  when  its  credit  was 
best,  money  could  be  obtained  at  5  1-2  per  cent. 
quarterly,  and  I  urge  attention  to  this  distinction. 
The  State  has  no  yearly  loan,  and  you  cannot  tell 
precisely  what  the  yearly  rates  of  interest  are, 
the  rates  are  quarterly,  except  in  the  single  in- 
stance of  temporary  loans  for  the  general  fund, 
which  have  been  six  per  cent  half  yearly.  Look- 
ing at  the  table  in  general  use  among  the  dealers 
in  stocks,  I  find  that  51-2  per  cent  quarterly,  comes 
within  the  very  smallest  possible  traction  of  being 
six  per  cent  per  annum,  taking  the  short  time  of 
one  year,  and  cannot  differ  a  very  little  from  it, 
taking  another  year  or  two.  The  temporary  bans 
have  generally  been  six  per  cent  half  yearly,  that 
is  something  over  six  per  cent  yearly.  Five  and 
a  half  per  cent  quarterly,  has  been  about  your 
lowest  rate,  and  that  is  about  six  per  cent  per  an- 
num. Endeavoring  to  come  at  some  rate  which 
might  be  practical  in  its  operation,  I  have  sup- 
posed six  per  cent  yearly  to  be  about  that  rate.— 
Other  estimates  are  here,  as  I  presume  from  the 
printed  papers  before  us,  calculating  interest  at 
lower  rates.  I  believe  such  a  mode  to  be  entirely 
deceptive,  and  that  six  per  cent  yearly  will  be  the 
lowest  rate  at  which  the  matter  can  be  managed. 
In  paying  iaige  sums  you  must  have  a  sum  on  hand 
accumulating  to  meet  the  payment  while  the  in. 
terest  is  running,  both  on  the  payment  to  be  made, 
and  the  money  you  have  pomded  to  make  the  pay* 
meut.  If  you  are  obliged  to  extend  the  old  debt 
and  your  sums  are  large  as  they  are  here,  you  will 
be  obliged  to  obtain  money  somewhat  before- 
hand to  pay  the  interest  or  principal,  and  if  in  the 
movement  of  this  matter,  your  fiscal  officers  shall 
be  able  to  keep  within  the  limit  of  six  per  cent  per 
annum,  they  will  do  well.  They  will  try  to  obviate 
the  difficulty  by  purchasing  stock  at  a  premium. 
Your  creditor  has  aright  to  hold  till  the  last  hour. 
For  he  is  dealing  with  these  stocks  as  a  trade,  and 
rightfully.  We  blame  him  sometimes  for  this,  as 
it  the  moneylender  had  not  the  same  right  to  pur- 
sue hisjrade  as  others  have.  You  are  bound  to 
meet  him  at  the  time  and  place  appointed,  and  to 
do  so  you  may  have  to  lose  inteiest  on  your  mo- 
ney—he will  not  on  his.  I  object  to  the  low  rates 
at  which  the  estimates  alluded  to  are  computed, 
because  they  make  no  provision  for  this  loss  in  the 
movement,  and  the  quarterly  rates.  They  are  made 
m  direct  disregard  of  what  has  taken  place  since 
we  have  been  here.jYou  have  advertised  for  #300,- 
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000,  and  looking  at  the  table  here,  it  may  be  sup- 
posed that  you  get  it  at  five  per  cent.  Not  one 
offer  was  made  at  that  rate,  and  (he  State  in  1846, 
cannot  get  $300,000  at  five  per  cent,  quarterly. — 
You  offered  six,  and  it  was  taken  at  a  small  pre- 
mium of  five  or  six  per  cent,  on  eighteen  years. 
In  a  long  period  of  eighteen  or  twenty  years,  which 
this  debt  has  to  run,  the  rate  of  interest  may  be 
reduced — so  it  may  be  increased.  Suppose  you 
had  to  attempt  loans  now,  in  the  face  of  those 
sought  by  the  Federal  government.  In  some  of 
the  plans  submitted  here,  it  is  proposed  to  get 
■$12,000,000  or  f  16,000,000,  but  suppose  you  had 
to  get  half  of  that  sum  in  the  face  of  the  Federal 
government  in  the  market,  believe  you  that  you 
would  get  it  at  5  1-2  per  cent,  quarterly  ?  No  sir  ! 
You  may  not  always  be  at  peace.  You  may  be 
compelled  to  make  these  payments.  Not  when 
struggling  with  weak,  insignificant  Mexico.  No 
sir;  but  when  in  conflict  with  France  or  with 
•Great  Britain.  It  is  not  safe  to  suppose  that  be- 
cause you  choose  to  run  in  debt,  that  the  world 
therefore  will  choose  to  be  at  peace  with  ,you. — 
True,  yoi  may  be  at  peace  if  you  will  yield  in  ev- 
•ery  controversy,  but  it  may  not  be  honorable,  pro- 
fitable, or  in  your  temper  to  yield.  But  gentlemen 
seem  to  suppose,  out  of  doors,  that  it  would  be 
John  Bull  that  would  hold  our  stocks,  and  that  if 
he  goes  to  war,  you  would  be  under  no  obligation 
to  pay  them.  Such  vile  logic,  such  villanous  im- 
morality, does  not  exist  in  fact.  If  John  Bull  did 
hold  your  stocks,  he  is  not  compelled  to  do  it.  He 
-can  put  them  in  the  hand  of  a  neural,  your  friend, 
perhaps  the  very  country  where  you  go  to  borrow 
the  sinews  of  war,  and  who  will  say  to  you,  pay 
u$  this  money.  The  demand  would  not  come  from 
the  public  enemy,  but  from  your  friend,  a  neutral, 
and  he  the  very  one  from  whom  you  desire  to  bor- 
row to  arm  and  defend  your  country.  It  i»  not 
very  agreeable  to  have  such  a  debt ;  it  is  rather 
unpleasant.  But  we  must  try  some  mode  of  pay- 
ing this  debt,  besides  repudiation.  Now,  I  have 
stated  the  reasons  why  the  committee  have  adopt- 
ed no  other  mode  of  calculation  than  six  per  cent,, 
and  I  now  wish  to  state  the  result  of  that  calcula- 
tion. I  want  to  show  its  movement  and  how  the 
thing  will  practically  work  at  the  end  of  each 
year — beginning  with  June,  1846.  I  have  in  my 
hand  tables  to  show  the  operations  of  all  or  most 
of  the  various  sinking  funds  proposed,  calculated 
in  the  same  manner,  as  well  for  the  canal  debt,  as 
for  the  general  fund  debt,  (always  including  the 
insolvent  rail-road  debt  as  now  fixed  on  the  treas- 
ury,) and  of  the  canal  and  such  general  fund  debt 
united.  The  sum  due  as  ascertained  from  the  ta- 
bles estimated  by  the  comptroller,  as  I  have  read 
them,  for  interest  and  principal  due  at  the  end  of 
•each  fiscal  year,  is  taken  as  the  debt  due  that  year 
—and  from  it  is  deducted  the  sinking  fund  of  that 
year,  showing,  as  an  actual  settlement  would  do, 
the  deficiency  of  the  fund,  or  its  surplus,  for  that 
year.  If  there  be  a  deficiency,  interest  on  it  at  six 
per  cent,  for  the  coming  year  is  charged  and  added 
to  what  falls  due  for  principal  and  interest  that 
year,  as  stated  in  the  table;  and  then  the  sinking 
fund  for  that  year  is  applied  in  payment  and  the 
new  balance  is  struck.  But  if  the  sinking  fund 
•over  pays  the  demands  of  the  year,  then  interest 
at  six  per  cent,  is  calculated  on  that  surplus  and 
added  to  the  income  of  the  sinking  fund  for  the 
next  year*    In  this  manner  the  process  is  contin- 


ued each  year  until  the  sum  set  apart  as  a  sinking 
fund  fully  pays  the  whole  debt,  principal  and  in- 
terest in  the  table,  and  any  balance  of  extra  inter- 
est which  may  be  caused  by  the  extension  of  pay- 
ment. The  estimate  makes  in  fact  a  statement  of 
the  balance  at  the  end  of  each  year,  showing  at 
once  the  principal  and  contract  interest  united, 
and  the  extra  interest  received  or  paid  each  year, 
until  the  debt  is  wholly  extinguished  by  the  tunc* 
— the  sum  over  due  or  in  arrear,  the  surplus  on 
hand,  sv,d  the  extra  interest  each  year.  Here  they 
aro  sir,  and  any  gentleman  can  examine  them. — 
Since  the  committee  made  some  of  these  state- 
ments, they  have  been  recalculated  by  able,  faith- 
ful clerks  in  the  public  offices,  and  are  undoubted- 
ly correct.  They  show  the  practical  working  of 
the  several  propositions,  and  as  I  may  not  be  able 
to  print  them  at  full  length,  I  must  state  to  you 
some  of  the  results, 

Take  the  canal  debt— if  we  pay  at  the  rate  of 
$1,500,000  a  year,  as  proposed  by  the  committee, 
then  for  the  years  1847  and  1855  there  will  be  a 
surplus  in  the  fund  and  interest  in  its  favor.  For 
every  other  year  there  will  be  a  deficiency  in  the 
fund,  and  of  course  extra  interest  against  it.  These 
deficiencies  in  the  fund  will  in  general  not  be  large 
—but  will  in  1856  be  $2,249,396— in  1858,  $3,. 
238,229,  and  in  1862,  $2,444,486— the  balance  of 
interest  on  these  deficiencies  over  the  interests  on 
the  two  surpluses  will  be  $1,587,817  49— and  the 
debt  will  be  paid  in  18  1-3  years,  in  1864.  In  this 
mode  of  paying  the  canal  debt, — it  will  cost— <ta- 
ble  B.  2—) 

For  principal, 

For  interest  per  contract, 

For  extra  interest  for  extension, 


$17,516,110  87 
8,379,838  33 
1,687,817  49 


Total  for  canal  debt,  $27,483,776  89 

I  must  here  anticipate  and  state  the  results  of  pay. 
ing  $500,000  a  year  towards  the  General  fund  debt, 
as  proposed  by  the  committee.*  The  fund  would 
in  general  be  able  to  meet  that  debt,  interest  and 
principal,  as  it  is  proposed  to  be  paid  in  the  Comp- 
troller's table  E.  before  made. 

The  interest  on  deficiencies  of  the  fund  would 

be  $214,344  23 

And  in  favor  of  the  fund  on  its  surplus,  197,167  89 


Leaving  a  balance  of  interest  on  deficiencies, 
of  only  $  17,088  34 


*  Note. — The  part  of  the  report  of  the  standing  commit- 
tee which  contains  the  provisions  for  the  General  Fund 
debt  is  as  follows  :— - 

§  4.  Of  the  sum  of  six  hundred  and  seventy-two  thou. 
sand  and  five  hundred  dollars,  required  by  the  second 
section  of  this  article  to  be  paid  into  the  Treasury,  [$600,. 
000]  five  hundred  thousand  dollars  shall,  in  each  fiscal 
year,  and  at  that  rate  for  a  shorter  period,  commencing  on 
the  first  day  of  June,  one  thousand  eight  hundred  and 
forty-six,  be  set  apart  as  a  sinking  fund  to  pay  the  inteerst 
and  redeem  the  principal  of  that  part  of  the  State  debt, 
called  the  General  Fund  debt— including  the  debt  for 
loans  of  the  State  credit  to  rail  road  companies  which 
have  failed  to  pay  the  interest  thereon,  and  also  the  con- 
tingent debt  on  State  stocks  loaned  to  incorporated  com- 
panies  which  have  hitherto  paid  the  interest  thereon  when- 
ever, and  as  far  as  any  part  thereof  may  become  a  charge 
on  the  Treasury  or  General  Fund,— until  the  same  shall 
be  wholly  paid  ;  and  the  principal  and  income  of  the  said 
last  mentioned  sinking  fund  shall  be  sacredly  applied  to 
the  purpose  aforesaid  ;  and  if  the  payment  of  any  (.art  of 
the  said  five  huudred  thousand  dollrrs  shall  at  any  time 
be  deferred,  by  reason  of  the  priority  recognized  in  the 
second  section  of  this  article,  the  sum  so  deferred,  with 
quarterly  interest  thereon,  at  the  then  current  rate,  shall 
be  paid  to  the  last  mentioned  sinking  fund,  as  soon  at  the 
sum  so  deferre<Uhall  be  received  into  the  Treasury. 
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showing  (hat  there  would  be  some  balacesin  favor  \ 
of  this  fund  in  the  hands  of  the  pnblic  officers, 
with  which  they  could  aid  the  canal  sinking  fund 
— and   the  general   fund  debt   would  be  paid  in 
19  1*3  years,  at  the  cost  of— 

For  principal, $5,885,549  24 

For  interest  as  per  table  £, 3,803,458  24 

Foi  balance  of  extra  interest,  . . .  17,086  34 


Making  together,. $9,706,093  82 


But  this  supposes  that  no  part  of  the  contin- 
gent debt  will  tall  on  the  Treasury.  If  the  sum 
which  I  have  before  stated,  as  the  probable  one, 
shall  become  a  charge  on  the  Treasury,  then  this 
sum  of  $500,000  a  year  would  pay  the  debt  about 
as  soon  without  that  charge  as  it  would  be  paid, 
by  applying  $450,000  a  year  towards  the  debt — 
The  latter  sum  without  any  increase  of  the  debt, 
would  subject  the  fund  to  pay  : 
Interest  on  deficiencies,  ..  t . . . . .  $1,118,577  84 
And  receive  interest  on  surplus,.  20,626  76 


Making  a  balance  of  extra  inter- 

estof, $1,097,951  08 

Add  interest  and  principal  as  in 

tableE, 9,689,007  48 


Requiring  to  pay  the  debt  in  about 
24  years,  or  by  May,  1870, $10,786,958  56 


If  the  sinking  fund  for  this  debt  be  reduced  to 
$400,000  a  year,  it  would  without  any  increase 
from  the  contingent  debt  extinguish  it  in  1878,  at 
a  cost  for  the  balance  of  extra  interest  of  $3,191,- 
442  83— requiring  $12,880,450  31  to  extinguish 
the  debt,  the  principal  of  which  is  now  only  $5,- 
885,549  24,  and  which  if  promptly  paid,  will 
cost  only  $9,689,007  48  to  pay  it. 

Your  committee  could  not,  therefore,  recom- 
mend these  slow,  expensive  modes  of  paying  this 
part  of  the  public  debt.  I  must,  therefore,  call 
attention  to  the  slower  and  still  more  expensive 
projects  to  pay  these  debts,  or  rather  of  non-pay- 
ment. 

The  gentleman  from  Schoharie,  proposes  to  pay 
the  canal  debt  by  a  sinking  fund  of  $1,275,000  a 
year.  To  make  his  sinking  fund,  he  appears  to 
have  taken  the  one  third  of  the  interest  when  the 
debt  was  largest,  and  to  have  added  it  to  the  in- 
terest when  the  debt  was  least,  and  reduced  by 
the  Uie  July  payments,  instead  of  doing  as  the 
acts  of  1842  and  1844  requiie,  that  is,  adding  that 
third  of  the  interest  of  the  debt  when  it  was 
largest,  and  applying  the  aggregate  in  a  constant 
lutn  every  year.  On  his  plan  of  paying  the  canal 
debt,  there  would  be  no  surplus  or  interest  in  fa- 
vor of  the  fund.  There  would  be  a  deficiency  in 
each  year,  and  extra  interest  on  it.  These  defi- 
ciencies would  be  large ;  for  example  in  the  year 
1849,  $3,116,089  ;  in  1851,  $3,540,321  ;  in  1858, 
$7,184,881 ;  in  1861,  $8,246,539,  and  in  186 
$8,411,332.  And  the  aggregate  of  interest  on 
these  deficiencies,  from  January,  1846  to  1872, 
to  which  the  debt  would  extend, 

Would  be, $6,455,295  37 

Principal  of  debt,  $17,516,119  57 
Interest  from  the 

table.........       8,379,838  33 

— *— —    25,895,295  37 

Making  the  debt  cost  tor  its  uL         ..*,rr   ■  **,- 
timftte  payment............  $92,331,303  27 


He  proposes  to  pay  the  General  Fund  and  Insol- 
vent Rail  Road  debt,  table  F.,  by  a  sinking  fund  of 
$420,000  a  year.  On  this  plan  the  deficiencies  of 
the  fund  would  be  almost  constant,  and  in  some 
years  quite  large,  as  for  example,  in  1852,  $1,050,- 
658  16. 

The  aggregate  interest  on  these  deficien- 
cies would  be  $  S}164,160  68 
And  the  interest  on  surplusses,  only  7,051,  39* 

Causing  extra  interest  to  $  2,147,114  65 

If  we  add  the  principal  of 

this  debt,  table  E.,  $5,885,549  24 

Interest  by  the  table.  3,803,458  24 

9,639,007  4* 

Requiring  to  pay  this  debt  in  1874.  $11,836,122  1* 

All  the  other  schemes  of  payment  are,  I  believe 
slower,  more  expensive,  and  are  subject  totheob-' 
jection  that  they  wholly  disregard  the  prior  equi* 
ties  of  the  canal  creditors  over  all  others  and  over 
the  State.  These  canal  creditors  have  special 
pledges  that  can  not  be  violated  without  great  in- 
justice  to  them  and  severe  reproach  to  those  who* 
may  violate  them.  As  fiscal  means  to  pay  the  whole 
canal  and  general  fund  debt  united,  as  calculated 
in  the  table  F.,  which  I  have  read—they  may  be 
considered  and  compared  with  the  plan  of  the  com* 
mittee.. 

The  plan  of  the  committee,  if  united,  would  es- 
tablish a  sinking  fund  of  $2,000,000  a  year  for  the 
whole  absolute  debt  which,  according  to  table  F., 
would  be, 
For  principal, $23,401,668  81 

Interest  as  computed  in  the  ta- 
ble according  to  contract, $12,183,296  57 

Will  be  together, $35,584,965  38 

which,  for  brevity,  I  will  now  call  the  whole  debt. 
On  this  plan  the  largest  deficiency  would  be  felt 
in  1861,  ot  $3,302,335  18,  and  in  1862,  ot  $3,512,- 
461  80.  It  would  pay  the  debt  in  Dec,  1864,  with 
an  addition  for  interest  on  defici- 
encies, of....' $  1,533.014  32 

Whole  debt,  as  above, 35,584 ,965  3S 

Interest  on  deficiencies, 1,583,014  32- 

Necessary  to  pay  the  debt  on  the 
committee's  olan,". $37,167,979  7f> 

Mr.   Bouck's  plan   united   proposes  to  pay  the 

whole  debt  as  above, $35,584,965  3$ 

by  a  sinking  fund  of  $1,695,000  a 
year,  will  leave  very  large  defi- 
ciencies for  manv  years,  and  in 
1862  of  $11,600,851  91— redeem 
the  debt  in  July,  1872,  and  the  ag- 
gregate of  interest  for  deficiencies 
will  be..... 8,528,708  4T 

Requiring  to  pay  the  debt,....  $44,113,673  8fr 
Mr.  Ayrault,  of  Livingston,  proposes  to  pay 

thedebtof,. $35,584,965  3$ 

By  a  sinking  fund  of  $1  500,000, 

for  ten  aed  a  halt  years,  and  after 

that  of    $2,000,000  which    will 

leave  still  larger  deficiencies  and 

in  1862,  amounts  to  $13,200,953,- 

85,  will  extend  the  debt  down  to 

January,  1872,  at  an  aggregate  for 

extra  interest  of 10,366,479  01 

R©quiiingtoextiDgui»htbi8debt,  $45,8&i,444  3& 
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'  And  extending  the  debt  down  to    January,  \  cause  that  might  not  be  just— but  by  any  other 


*872. 

Among  the  other  schemes  for  not  paying  this 
debt,  is  one  which  proposes  a  sinking  fund  of 
$1,500,000,  very  little  exceeding  the  interest- 
The  deficiencies  on  this  plan  will  fur  three  years 
exceed  $15,000,000,  and  in  1862  will  amount  to 
f  1^772,117  73.  The  debt  will  extend  to  May, 
18§3,  and  the  aggregate  of  interest  will  be, 

#19,441,113  87 
Adding  the  debt,  * 35,564,965  38 


And  it  will  require, $55  026,078  87 


To  extinguish  it  one  hundred  years  after  the  treaty 
©f  peace  with  Great  Br itian,  at  (he  close  ot  the 
Revolution. 

-  My  friend  from  Allegany,  Mr.  Angel,  has  pro 
posed  a  sinking  fund,  I  believe,  of  $1,600  000  a 
year.  This  is  worse  than  that  of  Mr.  Bouck. 
and  only  some  better  than  the  last,  and  could 
scarcely  fail  to  require  the  payment  of  ten  ru ill- 
ions  or  more  to  the  debt  for  extra  interest. 

Such,  sir,  are  the  comparative  results  of  the 
several  sinking  funds  proposed  for  payment,  when 
Calculated  by  the  same  rule  and  rate  of  interest 
which  I  believe  to  be  the  true  one,  and  most  con- 
formable to  what  will  be  found  correct  in  practice 
Although  our  means  are  great,  yet  the  payment  of 
our  debt  will  be  most  expensive 

You  will  scarcely  get  rid  of  it  short  of  $40,000,  - 
OjDO.  I  have  the  detailed  results  of  the  plans  of 
others,  to  show  this  committee  how  much  worse 
can  be  done,  than  by  the  prompt  payment  recom- 
mended by  the  standing:  committee.  It  is  seen 
that  even  paying  one  and  a  half  millions  a  year 
towards  the  canal  debt,  there  will  continue  to  be 
deficits,  in  some  instances,  of  two  and  a  quarter 
millions,  and  in  one  instance  of  more  than  three 
millions.  How  are  your  public  officers  to  meet 
these  temporary  deficits  at  the  end  of  the  year  ? 
So  long  as  they  cansecure  the  creditor  by  tempo- 
rary advances  from  the  School  Fund,  the  Litera- 
ture Fund,  or  any  other,  with  the  tolls  of  the  next 
month,  or  of  the  next  quarter,  so  long  as  the  bor- 
rowing power  of  the  State  is  main  tained,  so  long 
will  your  financial  officer  be  able  to  get  along. — 
But  whenever  these  deficits  are  larger,  you  must 
not  only  pay  the  lar^e  interests,  but  you  will  have 
to  commence  a  British  funding  system.  If  I  had 
time,  and  temper,  and  the  committee  had  time  to 
lj>ear  with  me,  I  could  show  what  a  curiosity  the 
action  of  your  financial  officer  would  be  in  the 
nursing  of  this  debt  through  eight  or  ten  years  of 
suspension.  But  I  wish  to  show  how  much  worse 
this  thing  can  be  done.  As  these  deficits  are  ar- 
ranged in  the  dlan  of  the  committee,  and  compa- 
ratively small  as  they  will  be,  they  will  be  con- 
trolable  by  the  public  officers,  and  the  management 
of  them  will  be  perfectly  easy  and  safe.  But  when 
they  come  up  to  four  or  five,  or  six,  eight,  twelve 
cir  sixteen  millions,  it  appears  to  me  that  it  will 
not  be  entirely  safe.  By  looking  at  the  dates,  the 
committee  will  see,,  that  bringing  these  entirely 
within  the  limit  of  the  time  for  the  payment  of  the 
debt,  the  last  sum  becomes  due  in  1864.  I  believe 
that  the  plan  of  the  committee  will  comprise  the 
whole  ground  by  that  time  and  be  entirely  satis- 
factory. But  if  it  will  not  do  so,  there  i3  yet  ano- 
ther part  of  the  report  which  defends  the  faith  of 
tjie  State  against  the  reproach  of  repudiation.— 
The  sixth  section  provides  that  if  the  sinking  fund 
Will  not  respectively  preserve  the  credit  of  the 
State,  the  legislature  shall  make  them  sufficient 
to  do  so  perfectly  by  taxesr— not  to  be  direct,  be. 


mode  which  necessity  may  make  just  and  proper. 
There  is  another  part  of  the  subject  to  which  I 
wish  to  call  attention.  The  plan  of  the  committee 
proposes  to  pay  this  debt  within  the  time  the  law 
of  1842  promises  to  pay  it.  The  act  of  1842,  it 
seems  to  me.  never  could  be  misunderstood.  In 
drawing  that  act  if  I  had  had  a  doubt,  it  would 
have  been  removed  by  clauses  however  tautologi- 
cal. All  the  acts  prior  to  that  time,  fixed  a  day 
when  this  money  is  to  be  paid.  I  do  not  ask  the 
rigid  exaction  of  the  time,  or  ask  the  payment  as 
early  as  some  of  the  acts  required.  They  pledged 
your  faith,  you  must  keep  it  inviolate.  It  became 
endangered,  and  your  credit  sunk  in  1842,  and  you 
called  again  upon  those  who  loaned  you  before  to 
aid  you  in  your  difficulty.  That  act  was  under- 
stood here,  by  the  people  of  this  state,  by  the 
creditor,  that  you  would  pay  them  in  twenty-two 
and  a  half  years.  Nn  one  douHedit,  and  it  was 
in  the  faith  of  that  promise  that  you  obtained  cred- 
it for  four  or  five  millions  of  dollars,  and  were 
secured  from  a  social  bankruptcy,  and  your  cred- 
it was  restored.  And  if  you  do  not  pay  when  you 
promised,  your  course  is  as  unjustifiable,  as  if  you 
obtained  money  by  false  pretences.  Again,  if  that 
act  was  in  itself  in  any  degree  doubtful,  it  was  not 
long  left  so.  The  finance  act  of  1844,  approved 
by  the  then  Governor,  and  passed  by  the  two 
branches  of  the  Legislature,  receiving  a  decided 
majority,  gave  a  construction  to  the  act  of  1842, 
and  expresses  in  strong,  plain  terms,  that  the  act 
of  1842  engages  to  pay  in  twenty-two  and  a  half 
years.  On  that  act  you  obtained  $900,000— it  was 
renewing  your  engagements  to  your  creditors. — 
You  said  to  them,  the  former  act  intends  that  those 
who  loaned  us  money  should  be  paid  in  twenty- 
two  and  a  half  years  from  the  passage  of  the  act  of 
1842 — and  we  will  pay  you  the  amount  borrowed 
under  this  act  in  eighteen  years.  This  was  the 
act  of  1844,  approved  by  the  then  administration, 
and  by  the  country.  In  the  report  of  the  Commis- 
sioners of  the  canal  fund  for  )846}  will  be  found  a 
computation  upon  the  sinking  fund  on  the  act  of 
1842.  It  supposes  the  funded  sum  every  year  to 
be  made  equal  to  the  production  of  six  per  cent. 
It  carries  out  the  scheme  of  a  sinking  fund,  and 
pays  the  debt  in  twenty-two  and  a  half  years,  and 
is  made  out  precisely  in  accordance  with  the  acts 
of  '42  and  '44.  In  the  same  report,  page  9,  is  a 
sinking  fund  constructed  under  she  act  of  '44,  for 
the  payment  of  0  e  $900,000  in  eighteen  years.— 
The  same  period  for  payment  is  taken  by  the  stand- 
ing committee,  and  these  two  funds  are  supplied 
as  nearly  as  can  be.  It  pays  the  debt  with  the  least 
possible  extra  interest,  and  therefore  makes  the 
least  burthen  upon  the  finances  of  the  State.  It 
does  another  thing;  the  act  of  '44  imposes  a  tax  of 
one-tenth  of  a  mill  or  $56,000  a  year,  and  pledges 
so  far  the  payment  of  the  interest  on  the  $900,000 
loan,  and  declares  that  it  shall  continue  to  operate 
in  favor  of  that  class  of  creditors,  until  the  surplus 
of  the  tolls  shall  make  the  requisite  sinking  fund 
for  its  discharge  in  the  18  years  specified  in  the 
act.  If  we  take  the  sinking  fund  as  proposed  by 
the  standing  committee,  in  connexion  with  the 
6th  section,  it  will  liberate  in  effect  the  $56,000  of 
direct  taxes  that  are  now  paid  towards  the  canals. 
But  if  you  make  the  sum  less,  you  must  either  vi- 
olate this  sacred,  direct  and  specific  pledge,  or  else 
you  must  leave  this  tax  to  operate  in  favor  of  the 
canal  debt.  You  will  not  say,  we  approve  of  the 
promises,  we  have  got  the  money,  and  we  turn 
you  over  such  security  as  we  think  ri^ht.  The 
creditor  must  have  what  you  agreed  to  give  him — 
he  must  have  the  canal  tolls,  or  direct  taxes  to  the 
amount*  agreed  on,  and  these  tolls  when  they  come 
in. 
Mr.  ANGEL  j  What  was  this  $900,000  for  ? 
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Mr.  HOFFMAN  ;  To  pay  arrearages  and  un- 
earned profits  to  canal  contractors,  and  land  dama- 
ges. Instead  of  being  $900,000  I  believe  it  should 
have  been  more,  $1,200,000,  because  during  the 
last  session,  the  legislature  authorized  a  new  loan 
of  $300,000,  paying  6  per  cent,  interest  for  it,  and 
not  5  as  is  supposed  in  the  table.  Now  I  appeal  to 
gentlemen  here  when  they  recollect  the  condition 
of  the  State  credit  in  1842,  and  the  relief  obtained 
under  the  act  of  that  year,  the  sense  in  which  it 
was  known  to  be  received  and  understood  here  by 
the  creditor  and  all  who  supported  and  opposed  it* 
The  construction  given  to  it  by  the  act  of  >44,  the 
loans  obtained  under  that  act,  the  direct  tax  under 
it,  operating  now  in  favor  of  the  canal  debt,  and  the 
specific  loans  for  the  canals,  with  the  approbation 
of  the  then  government  and  those  who  represent- 
ed the  State  sovereignty,  whether  the  standing 
committee  could  with  any  propriety  have  recom- 
mended a  less  sum  to  be  applied  to  the  payment  of 
the  canal  debt. 

I  have  no  desire  to  make  a  stalking  horse  of  the 
public  faith,  but  I  wish  to  bring  before  the  com- 
mittee, what  is  meant  by  a  breach  of  public  faith. 
In  a  moral  point  of  view,  and  in  its  numerous  con- 
sequences, it  is  in  relation  to  the  sovereign  body 
precisely  what  wilful  and  corrupt  perjury  is  to  the 
individual  man.  It  is  the  maximum  of  human  guilt. 
It  may  be  committed  by    contracting  debt,  for 
which  the  sovereign  makes  no  adequate  provis- 
ion.   In  other  states,  it  has  been  so  committed,  and 
perhaps  we  came  too  near  it  to  leave  us  any  great 
cause  lor  exultation  in  this  State.    But  it  ma}'  be 
committed  in  a  worse,  and  if  possible  in  a  more 
disreputable  and  guilty  manner.     When  the  sov- 
ereign has  contracted  a  debt,  wise  or  foolish,  if  we 
have  the  means  to  pay  it,  if  instead  of  paying  it, 
we  will  take  those  means  for  our  own  convenience 
or  in  any  other  way,  it  is  the  worst  and  most  cor- 
rupt manner  of  producing  a  breach  of  the  public 
faith.    I  believe  this    has  been  the  usual  mode 
among  sovereigns,  personal  or  social,  because  I 
apprehend  that  not  a  single  one  of  the  embarrass- 
ed states  of  the  Union  could  have  reached  their 
situation  of  debt  and  difficulty,  without  foreseeing 
their  danger,  being  warned  of  it,  and  that  the  day 
must  come  when  the  debt  would  exist,  and  there 
would  be  no  means  for  its  payment:    Nor  one 
which  by  an  application  of  the  means  in  its  pow- 
er, might  not  have  wholly  provided  for  its  debt. — 
We  were  on  the  very  verge  of  this  condition.      If 
you  will  take  your  revenues  and  apply  them  in 
payment,  make  it  as  rapidly  as  you  engag  *d  to  do, 
and  keep  your  promises  fully,  you  will  do  some- 
thing to  redeem  representative  government  from 
the  reproach  of  repudiation.    But  if  you  will  lag 
behind,  if  to  pension  this  locality  or  that,  to  re- 
ward followers,  or  to  get  a  numerical  majority 
here  or  there — you  will  apply  these  revenues  to 
new  or  old  works,  you  will  designedly  destroy,  by 
disregarding  the  rights  of  your  creditors.    Their 
just  claims  must  first  be  provided  for.  If  under  any 
pretences  for  better  or  for  worse,  you  will  take 
these  revenues  to  answer  any  of  your  own  purpo- 
ses, instead  of  giving  them  to  the  creditor,  then  I 
submit  that  in  the  eye  of  heaven,  and  in  the  judg- 
ment oMhe  whole  earth,  you  have  repudiated  and 
incurred  a  breach  of  faith  in  the  most  deliberate, 
most  corrupt,  and  in  the  worst  manner.  The  stand- 
ing committee  have  asked  you  only  to  pay  accord- 
ing to  the  lightest  rule  of  your  own  engagement. 
Not  only  did  the  government  in   "42  and  '44.  make 
these  promises,  but  I  submit  that  the  government 
in  '38  did  the  same.     It  was  then  supposed  that 
these  debts  would  reach  the  large  sum  of  $40,000,- 
000— they  did  reach  $28,000,000.      The  revenues 
have  been  as  great  as  they  were  then  calculated  or 
expected,  You  have  no  apology  for  ©on  payment 
on  that  score,  and  you  have  put  forth  to  the  whole 


country,  to  the  creditors,  to  the  people  of  the  Slate 
and  to  the  world,  that  these  revenues  would  pay 
the  debt,  in  the  very  period,  in  which  the  stand- 
ing committee  have  required  it  to  be  done.  Here 
is  the  sinking  fund  table  as  found  in  the  Assembly" 
document  No.  242,  of  1838. 

Mr.  HOFFMAN  exhibited  and  read  from  that 
table,  calculated  by  Mr.  Ruggles  for  the  purpose 
of  showing  the  progress  of  the  sinking  fund  form- 
ed from  the  surplus  revenues  of  the  canals,  com- 
mencing in  1838,  and  amounting  in  1865  to  more 
than  $40,000,000  ;  and  extinguishing  the  debt  of 
that  amount  which  he  alledged  might  be  safely 
created  for  internal  improvements,  on  the  assu- 
rance of  its  being  paid  in  that  manner. 

It  was  then  said  that  these  revenues  would  pay 
the  debt  without  a  resort  to  taxation.    The  debt 
has  not  been  so  large  as  was  expected,  by  many 
millions,  and  yet  they  have  not  done  it.     It,  may 
be  said  that  the  gentlemen  who  then  administered 
the  government  here  were  not  our  political  friends, 
that  we  were  not  bound  by  those  engagements, 
and  I  am  afraid  that  even  political  friends  have  re- 
pudiated the  engagements  of  their  predecessors  in 
office.    Whoever  occupies  these  places  as  the  rep- 
resentatives of  the  government  of  the  State,  speaks 
for  the  people  as  the  sovereignty  of  the  State.    If 
they  hold  out  promises  of  this  kind,  they  are  the 
promises  of  the  sovereignty,  and  it  is  in  vain  to 
say  that  they  are  political  friends  or  opponents. — 
If  they  act  within  their  constitututional  limits, 
they  are  the  sacred  inviolable  word  of  the  sover- 
eign ;  and  accursed  be  that  person,  who  finding 
himself  under  an  obligation  of  this  kind,  should 
renounce  it,  or  hesitate  to  the  extent  of  the  means 
in  his  power,  to  meet  the  sacred  engagements  of 
the  sovereign  body.    They  did  make  these  prom- 
ises in  1838,  to  redeem  the  debt  in  the  time,  and  al- 
most the  total  of  our  debt  was  contracted  on  the 
faith  of  those  promises — the  revenues  have  been 
as  ample  as  was  expected — the  debt  upon   us  is 
some  Hi  millions  of  dollars,  and  the  standing  com- 
mittee ask  you  to  pay  it  within  the  time  you  pledg- 
ed and  engaged  yourselves  it  should  be  paid.  Will 
you  hesitate,  will  you  doubt  ?    You  said  in  1842, 
you  would  pay  it — you  said  it,  because  whoever 
stood  here  then  spoke  for  you, — you  said  it  again 
in  '44— you  had  said  it  in  '38,  and  you  said  it  with 
more  distinctness  and  emphasis,  in  the  progress  of 
this  debt  each  time  you  borrowed.    Do  I  say  too 
much  then,  when  I  say,  that  not  to  secure  these 
funds,  and  pay  as  far  as  you  are  able,  is  to  commit 
a  wilful  and  deliberate  breach  of  trust  ?  I  will  say 
that  if  this  convention  should  do  it,  I  may  be  obli- 
ged to  keep  silent  while  I  remain  here,  but  not 
even  this  convention  or  any  other  on  earth  with- 
out these  walls  shall  hinder  me  from  expressing 
my  utter  detestation  of  such  a  course.    I  will  hold 
it  to  be  a  breach  of  public  faith,  to  be  the  perjury 
of  the  State,  and  I  will  apply  it  to  the  conscience 
of  every  individual  man.    I  will  not  be  deterred 
from  doing  it,  for  I  know  what  has  been  the  con- 
sequence of  speaking  and  acting  lightly  in  matters 
of  this  kind.    It  has  brought  social  bankruptcy  on 
other  States. 

While  in  this  convention,  I  will  submit  to  its  ac- 
tion, but  I  will  hold  to  my  right  as  a  citizen  of  the 
State,  to  express  freely  my  convictions  upon  this  or  anv 
other  subject,  in  or  out  of  this  body.  I  can  look 
around  here  on  some  gentlemen  who  I  supposed 
would,  under  any  circumstances,  have  stood  by  me, 
and  perhaps  they  will  stand  by  me  yet.  I  was  about 
to  address  an  argument  to  them  on  the  subject,  but  I 
will  wait  until  the  issue  is  made. 

The  committee  have  proposed  that  you  keep  your 
faith—that  you  be  not  guilty  of  a  breach  of  public 
.trust— that  you  do  not  engage  m  a  course  whioh  shall 
protract  this  debt,  endanger  its  eventual  payment,  $*# 
encumber  the  people  with  interest  and  taxes.  $9  We 
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desire  in  order  to  pay  this  sum  to  take  the  most  expen- 
sive scheme  ?  Are  we  so  greedy  to  get  a  dollar  to  spend 
to-morrows-is  it  so  necessary  to  pension  dependents, 
reward  followers,  and  purchase  numerical  major- 
ities, that  we  will  allow  this  extra  interest  of  ten  mill- 
ions to  become  a  burthen  upon  t?  e  public  works?  I 
believe  there  are  some  other  schemes — one  to  pay  this 
debt  by  applying  to  the  joint  debt  $1,500,000  per  an- 
num* This  is  a  joint  stock  concern,  and  its  deficits 
are  abundantly  large.  I  shall  content  myself  with 
saying,  that  they  get  up  to  15,  16,  13  and  12  millions. 
These  are  the  deficits  to  be  from  time  to  time  provi- 
ded, and  the  extra  interest  on  them  amounts  to  $19,- 
451,113,49.  This  enormous  sum  is  to  be  paid  to  get 
money  to  spend,  because  in  all  these  calculations  the 
same  debt  is  eventually  to  be  paid,  and  the  revenue 
for  the  same  time  would  be  the  same.    By  paying 


these  large  deficits  you  get  a  few  six-pencesto  spend' 
instead  of  getting  the  debt  out  of  the  way  and  having 
large  dollars  to  spend.  That  is  the  effect  of  it.  1 
have  compared  some  of  thege  schemes  with  one 
another,  and  intended,  althoilgn  I  am  not  very  able 
to  do  it,  to  read  them  now,  and  to  bring  them  in  con* 
trast  more  fuhy  than  I  have  done.  Gentlemen  at  their 
leisure  can  compare  for  themse>ves.  They  will  pur- 
chase a  delay  by  these  several  propositions ;  and  if 
they  think  the  people  of  the  State  ought  to  make  such 
a  purchase  let  them  say  so.  I  believe  they  ought  not 
and  that  we  ought  to  resist  any  attempt  at  such  a  pur- 
chase. 

Painful  as  it  must  be,  I  must  read  you  an  abstract 
of  the  statements  showing  the  practical  workings  of 
these  various  schemes  of  payment : 


1      Sinking  Fund. 

Sinking  Fund. 

Sinking  Fund. 

j      Sinking  Fund. 

$1,500,000 

10  1-12  yrs  1.500,000 

$1,695,000 

$2,000,000 

In  each  year. 

36years  and  9  months 

15^2,000,000 

Ayrault.- 

Bouck  united. 

Committee  united. 

1  36  years  9  months. 

25  years  &  7  months. 

26  years  &  1  month. 

18  years  &  7  months. 

Deficiencies 

Deficiencies 

Deficiencies 

Deficiencies 

1846 

526,260  56 

526,260  56 

461,260  56 

359,593,90 

1847 

330,316  75 

330,316  75 

66,416  75 

#346,349,90 

1848 

2,025,166  25 

2,025,166  25 

1,550,432  26 

807,899,61 

1849 

3,897,782  92 

3,887,782  92 

3,189,564  89 

2,097,480  28 

1850 

4,033,584  75 

4,033,584  75 

3,098,473  64 

1,635,863  95 

1851  

5,434,664  68 

5,434,664  68 

4,248,446  9tf 

2,393,080  63 

1852 

5,590,641  96 

5,590,641  96 

4,138,251  11 

1,866,562  87 

1853 

5,260,957  88 

5,260,957  88 

3,526,423  58 

813,434  04 

1854 

5,423,242  75 

5,423,242  75 

3,389,636  40 

208,867  47 

1855 

5,052,514  72 

5,052,514  72 

2,701,891  98 

*974,723  08 

1856 

9,157,438  59 

9,098,500  63 

6,470,778  49 

2,268,566  53 

1857 

8,777,723  21 

8,215,248  97 

5,734,863  50 

975,518  82 

1858 

11,495,597  67 

10,399,374  98 

8,075,166  38 

2,725,261  02 

1859 

11,345,991  56 

9,633,995  51 

7,525,334  39 

1,549,434  71 

1860 

12,203,737  58 

9,942,021  77 

7,958,840  98 

1,319,387  33 

1861 

15,339,746  44 

12,442,327  69 

10,645,156  05 

3,302,335  18 

1862 

16,772,  117  73 

'      13,200,953  85 

11,600,851  91 

3,512,461  80 

1863 

16,307,931  29 

12,022,497  58 

10,631,389  52 

1,752,696  01 

1864 

16,393,350  42 

11,350,790  68 

10,181,216  14 

464,801  02) 

1865 

15,906,491  45 

10,061,378  12 

9,126,629  11 

1,313  04  f 

1866 

15,360,880  94 

8,665,060  81 

7,979,226  85 

on  31  Dec.  1864  ) 

1867 

14,782,533  80 

7,184,964  46 

6,762,980  46 

1868 

14,169,485  83 

5,616,062  33 

5,473,759  28 

1869 

13,519,654  98 

3,953,026  07 

4,107,184  84 

1870 

12,830,834  28 

2,190,207  63 

2,658,615  92 

1871 

12,100,684  34 

321,620  09 

1,123,132  88 

1872 

11,326,725  40 

on  Uan.  1872  > 
Surp.  173,555  61$ 

Surp.  97,576  15) 
on  1  Julv  1872  \ 

1873 

10,506,328  92 

1874 

9,636,708  66 

1875 

8,714,911  18 

1876 

7,737,805  85 

1877 

6,702,074  20 

1878 

5,604,198  65 

#Surpnjs. 

1879 

4,440,450  57 

1880 

3,206,877  60 

1881  

1,899,290  26 

,. 

1882 

513,247  68 

1  Mar.  1883 

Sum.  98,921  13 

pbtf. 

Int.  on  deficienc 

ao,5^4,y65  3a 

19,441,113  49 

35,584,965  3a 
10,366,479  01 

35,584,965  38 
8,528,708  47 

35,5^4,965  38  ~ 
1,5S3,Q14  32 

$55,026,078  87 

$45,951,444  39 

$44,113,673  85 

$37,167,979  70 

Worse  than  the 

plan  of  the  committee 

to  the  amount  of 

.      ■ 

$17,858,099  17 

$«,  783,464  69    | 

$6,945, 694  15 

ii  in 

Note.— $1,400,600  and  400,000  is  worse  thau  the  committee  by  $4?S76, 687.99 
Vide  B2,  Con.  Doe.  No.  47—1,400,000  for  time  and  particulars. 
JThc  amount  of  debt  to  be  paid  is  $35,584,965.38.     The  1st  column  in  the  preceding  table  shows  the  de- 
ficiencies there  would  be  in  each  year,  in  paying  the  debt  as  it  falls  due,  if  a  sinking  fund  of  only  $!,5'K),000 
.  waa  annually  set  apartibrtbe  payment  of  principal  and  interest.    The  2d  columnshowa  the  deficiencies  on  a 
flaking  fa*I  of  *  xtfflm  and  a  half  ft*  fen  ye**,  and  t*o  mil W  taiea**,  <*  p*%tt*d  by  Mr.  Aymifc 
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Will  the  Convention,  could  they  ask  this  stand- 
ing committee  with  any  regard  to  the  duty  of  the 
State,  to  adopt  any  less  sum  than  the  one  they 
have  recommended  1  It  pays  the  debt  within  the 
period  for  which  its  faith  was  pledged,  and  reduces 
the  deficits  to  a  sum  so  small,  that  they  can  be 
managed  with  safety.  It  observes  good  faith  to  the 
creditor  and  saves  the  citizens  from  the  expenses 
of  millions.  And  if  the  standing  committee  could 
not  in  the  sight  of  man  be  justified  in  recommend- 
ing a  less  sum,  how  will  you,  who  are  here  as  a 
committee  of  the  Convention,  desire  to  make  your- 
selves equal  to  what  the  standing  committee  were 
morally  forbidden  to  do.  I  hope  1  have  sufficiently 
vindicated  the  position  of  the  committee  in  saying 
that  $1,500,000  of  the  canal  fund  revenues  should 
be  taken  in  each  year  to  pay  the  debt  until  it  is 
paid.  I  do  not  pretend  that  the  argument  on  the 
subject  is  finished.  It  is  not  difficult  to  turn  to 
other  passages  in  history  that  would  come  as  the 
scourge  of  Nemesis  to  the  hands  of  any  one  who 
wished  to  inflict  it.  Perhaps  in  the  progres  of  the 
debate  this  matter  may  be  more  distinctly  brought 
to  the  view  of  the  Convention  and  the  country.  I 
believe  I  have  explained  the  only  clause  in  the  sec- 
tion that  could  need  it. 

The  next  question  in  order,  is  what  is  justly  and 
fairly  due  from  the  canals  as  a  system,  to  the  State'? 
For  in  my  opinion  the  State  has  a  right  to  a  return 
of  what  advances  it  has  made,  with  the  fair  and 
usual  mercantile  profit  upon  them  for  the  risk  fairly 
estimated  for  engaging  in  the  work.  Beyond  that 
it  has  no  right,  in  my  judgment,  and  if  it  had,  it  has 
lost  it  by  the  unhappy  manner  in  which  the  account 
for  the  advances  of  the  State  to  these  canals  has 
been  kept.  To  that  extent  I  go  ;  and  I  leave  it  to 
gentlemen  when  they  come  to  view  the  subject,  to 
say  whether  they  can  with  propriety  resist  the 
claims  of  the  State  against  the  canals  to  that  extent. 
It  will  be  seen  that  the  standing  committee  do  not 
intend  that  the  canals  must  pay  the  rail-road 
debt,  the  general  fund  debt,  or  any  thing  of  the 
kind.  They  put  the  question  distinctly  to  the 
Convention,  what  is  the  fair  sum  which  is  due 
to  the  State  for  advances  to  the  canals  as  a  sys- 
tem, and  for  the  risk  of  the  State  for  engag- 
ing in  their  construction.  How  shall  that  account 
be  taken,  and  when  ascertained  1  What  annuity 
shall  the  canals  settle  upon  the  State  in  liquidation 
of  those  claims'?  Neither  in  form  or  in  substance  do 
I  accede  to  the  doctrine  that  the  canal  tolls  shall  be 
taken  for  general  purposes.  I  deny  it.  The  right 
of  way,  I  insist,  is  the  right  of  the  million;  the  sove- 
reign holds  it  in  trust,  and  can  exercise  it  only  for 
their  benefit,  and  has  no  right  to  make  a  revenue 
out  of  it.  This  is  my  opinion..  What  are  the  fair 
actual  advances  made  by  the  State  ?  Now  I  say  that 
any  sum  of  money  which  has  gone  into  the  Canal 
fund,  and  which  does  not  proceed  directly  from  the 
canal  revenues,  tolls  or  water  rents,  is  an  advance 
by  the  trustee  having  them  in  charge,  and  should 
justly  be  repaid,  and  with  the  proper  interest.  This 
is  the  position  I  assume,  and  I  beg  leave  to  call  the 
attention  of  the  Convention  to  the  sum, and  to  ex- 
plain the  manner  in  which  the  result  is  obtained. 


I  The  first  item  of  these  advances,  as  stated  in  table 
C,  page  44,  Con.  Doc.  No.  47,  is  the  Salt  duty. 
'  The  Salt  Springs  were  the  property  of  the  Stale, 
and  the  duties  from  salt  were  devoted  to  the  Canal 
System  in  1817;  and  before  their  restoration  to  the 
Treasury,  amounted  to  $2,055,458.08.  A  question 
has  arisen  whether  this  is  a  fair  charge,  and  1  admit 
that  sophistry  has  exercised  its  ingenuity  to  show 
that  it  is  not.  It  is  said  that  the  canals  have  largely 
increased  the  salt  taxv  Be  that  so.  The  salt 
transportation  has  largely  increased  the  canal  tolls ; 
but  because  it  has,  is  that  any  reason  why  the  salt 
boiler  should  claim  that  part  of  the  canal  tolls?  No 
sir.  And  on  the  other  hand,  because  the  canals 
may  have  increased  the  salt  tax,  by  extending  the 
trade,  that  is  no  reason  why  the  salt  tax  should 
belong  to  the  »canals.  I  submit  that  this  infinit- 
esimal mode  of  financiering,  by  which  these  two  re- 
rsouces  assert  claims  on  each  other,  which  are  ca- 
epabl  neither  of  computation  nor  of  collection,  is  * 
absurd,  and  practically  impossible.  The  State  was 
entitled  to  the  salt  tax,  for  it  was  the  tax  of  the 
State.  The  canals  may  have  increased  it,  so  the 
salt  manufacturer  may  have  increased  the  canal 
tolls,  but  neither  has  a  just  claim  against  the  other. 
However  much  the  transportation  of  salt  has  in- 
creased the  tolls,  those  belong  to  the  canals.  And 
however  much  the  sale  of  salt  has  been  extended  by 
the  canals,  the  salt  tax  belongs  to  the  State.  Sir, 
good  faith  is  a  jewel,  and  I  advise  the  canals  not  to 
act  like  a  fraudulent  bankrupt  and  repudiate  the 
debt.  Good  faith  is  a  jewel, — at  any  rate  bad  faith 
is  vile  any  where.  In  1817,  when  about  to  enter 
upon  the  construction  of  the  canals,  the  committee 
of  ways  and  means  of  the  Assembly  addressed  them- 
selves directly  to  Mr.  Clinton,  then  chairman  or 
president  of  the  Board  of  Internal  Improvements  or 
Navigation,  on  the  subject  of  a  finance  system  for 
the  canals.  That  gentleman  gave  them  advice  on 
this  subject,— that  this  salt  tax,  this  auction  tax  and 
the  like,  should  be  taken  from  the  State,  and  given 
to  the  Canal  fund,  and  that  advice  was  adopted.  He 
promised  that  in  due  season,  and  in  a  short  period, 
the  salt  and  auction  tax  should  be  restored  to  the 
State  by  the  canal  tolls.  Sir,  that  great  man  is  no 
more  among  us,  but  did  he  believe,  when  he  made 
this  engagement,  that  after  all  he  predicted  has  ta- 
ken place,  there  would  be  a  human  being  on  earth 
who  would  come  forward  and  say  that  what  he  pro- 
mised, should  not  be  performed'?  No  sir.  Let  no  such 
thing  be  believed.  You  did  promise  to  the  people 
who  assented  to  that  law,  the  restitution  of  those 
funds,  and  this  was  distinctly  one  of  the  reasons 
why  they  went  for  that  bill.  Good  faith  is  a  jewel, — 
let  iis  abide  by  our  word :  We  said  that  these  taxes 
should  be  restored— let  it  be  done.  In  1825,  when 
the  canals  were  completed,  the  gentleman  from 
Dutchess  (Mr.  Tallmadge.)  was  one  of  the  Fund 
Commissioners,  as  Lieut.  Governor  of  the  State* 
and  so  was  the  present  Secretary  of  War.  These 
commissioners  took  up  this  very  subject,  discussed 
it,  and  then  renewed  in  the  strongest  and  most  di- 
rect terms,  the  engagements  of  1817.  They  pro- 
mised the  restoration  of  these  taxes.  In  1830,  this 
subject  came  before  the  Canal  Board,  a  computa- 


The  3d  column  shows  the  annual  deficiencies  on  a  sinking  fund  of  $1,695,000,  as  proposed  by  Gov.  Bouck. 
The  4th  column  shows  the  operation  of  the  plan  of  the  committee.  In  paying  the  debt  with  a  sinking  fund  of 
$1,500,000,  the  interest  on  the  deficiencies  would  be,  as  shown  at  the  foot  of  the  first  column,  $19,441,113  49 

Interest  on  deficiencies  in  Mr.  Avrault's  plan, 10,366,479  01 

do  ,     do  Gov.  Bouck's plan .8,528,708  47 

do  do  npla&  M,cbmzcMlmt.mmi.mm%m„2;:*.£~-s.i- * -.  ■  ..ljXSNDH  32] 
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tion  wag  then  made  of  these  arrearages,  the  claim ' 
of  the  State  was  distinctly  asserted  and  maintained, 
that  in  fairness  and  fact  the  salt  tax  should  be  re- 
stored— and  that  the  interest  on  it  be  compounded. 
They  estimated  the  very  items  down  to  that  time 
and  compounded  the  interest  on  them  at  the  rates 
row  charged.  In  1 838,  the  ground  was  maintained 
in  full  force,  and  it  was  asserted  that  the|  general 
fund  existed  in  the  canal  revenues, — it  was  the  doc- 
trine upon  which  the  then  administration  continued 
to  act.  I  wish  then  to  know  whether,  while  the 
people  look  to  this  as  a  source  of  income  to  free  them 
from  direct  taxes,  it  is  honorable  or  honest  to  con- 
lend  that  the  salt  tax  or  the  auction  tax  ought  not 
*o  be  restored  1  I  deny  the  moral  right  of  this  Con- 
tention to  repudiate  these  promises  upon  which  all 
men  have  relied.  In  my  judgment,  therefore,  the 
Salt  tax  and  the  Auction  tax,  with  the  interest  on 
them  fairly  compounded,  is  a  just  charge  against 
the  Canal.  So  with  the  land  salejs.  I  know  that 
some  of  these  lands  were  given  by  private  donation 
to  the  canals,  and  to  the  amount  of  $32,240,  they 
ought  to  have  been  allowed  in  this  account.  But 
even  this  had  been  more  than  made  up  to  the  ca- 
nals. The  preliminary  surveys  of  them  were  paid 
by  the  State— to  the  amount  of  $42,957,— that  is 
10,717  more  than  the  donations  to  the  Canal  fund. 
Lands  have  also  been  given  by  the  State  from  the 
general  fund  to  the  Oswego  canal,  the  sales  of 
which  brought  $213,087.  So  that  the  land  sales  are 
in  fact  charged  at  $223,804  less  than  they  ought  to 
have  been.  As  to  the  other  items  in  this  account, 
no  honest  man  who  is  willing  to  pay  for  money  bor- 
rowed in  an  emergency  can  hesitate  about  them. 
Credit  for  all  the  canals  has  paid  has  been  given. 
The  items  charged  will  be  found  in  Con.  Doc.  No. 
47.p.44,tableG. 

Forthesalttax $2,055,458  06 

"   the  auction  tax 3,592,039  05 

"   the  land  sales 103,755  18 

11  the    steam-boat  tax 73,509  99 

"   money  paid  for  lateral  canals     1,386,498  88 
"   Jmilltax 280,563  58 


$7,491,824  74 
If  simple  interest  at  5  per  cent  be 
calculated,  deducting  from  time  to 
time  the  sums  refunded  by  the  ca- 
nals, there  will  be  added  for  interest     3,796,973  98 


Making— due  the  State $1 1,278,798  72 

But  if  the  same  deductions  be  made 
and  the  interest  be  compounded  at  5 
cent  yearly — there  will  be  due  to  the 

State.....  $13,451,167  74 

as  the  proper  basis  of  the  State  annuity — and  at  5 
per  cent  on  this  sum  the  annuity  would  be — $672,- 
§58  38— or  in  round  numbers  $672,500. 
The  argument  used  by  the  Canal  board  in  1830,  in 
favor  or  the  items  and  the  mode  of  computing  inte- 
rest, appears  to  me  conclusive.  If  these  taxes  had  not 
gone  to  the  Canal  fund,  money  must  have  been  bor- 
rowed instead  of  them,  and  the  rates  of  interest 
would  have  been  calculated  at  5|  or  6  percent  quar- 
terly, and  that  compounded  quarterly  in  effect,  and 
not  as  has  been  done  here,  compounded  yearly  at 
5  per  cent  only.  As  the  State  paid  quarterly  inte- 
rest to  supply  the  deficit  caused  by  the  diversion  of 
those  revenues,  it  is  right  to  compute  the  interest 
compounded  yearly.  It  could  not  force  a  settlement; 
it  could  only  compound  interest  for  delay.    I  insist 


that  the  account  made  out  is  fair  and  ought  to  be 
allowed.  The  same  principle  has  been  recognized 
in  this  matter  from  the  beginning — in  1817,  in  1&25, 
in  1830,  in  1835,  and  in  1838.  Therefore  in  cal- 
culating the  annuity  due  to  the  General  Fund,  the 
committee  havo  concluded  that  in  round  numbers 
$672,500,  is  about  the  just  annuity  against  the  ca- 
nals.* Not  that  the  canals  should  pay  the  State 
debt  or  the  rail-road  debt,  but  that  they  should  pay 
their  legitimate  debt  to  the  State.  Pay  that,  and  so 
far  as  the  committee  is  concerned,  all  that  is  asked 
is  done. 

There  is  no  reason  why  the  claim  should  be  re- 
duced, but  several  why  it  might  very  justly  be  in- 
creased, both  as  to  the  items  and  the  rate  of  interest 
on  them.  On  long  loans  the  State  usually  paid  5£ 
per  cent  quarterly,  which  is  nearly  equal  to  6  per 
cent  yearly — and  on  short  loans  it  usually  paid  6 
per  cent  half  yearly.  The  diversion  of  these  reve- 
nues to  the  canals,  obliged  the  State  to  borrow  equi- 
valent sums  at  6  per  cent  half  yearly — and  in  no 
way  could  these  monies  have  been  borrowed  for  the 
canals  at  less  than  5^  per  cent  quarterly — in  effect 
by  new  loans  compounding  the  interest.  These 
revenues  too  gave  its  best  credit  to  the  canal  fund 
and  enabled  it  to  obtain  credit  on  the  most  favora- 
ble terms.  In  many  cases  too,  items  fairly  charge- 
able to  the  canals  have  been  omitted.  And  I  de- 
sire to  call  the  attention  of  the  committee  to  the  fact 
that  in  the  legislative  efforts  to  increase  the  canal 
revenues  by  bounty,  the  General  fund  has  been  de- 
prived, up  to  the  30th  of  September  last,  of  $377,- 
180,  collected  for  that  fund  by  direct  taxation ;  and 
that  from  time  to  time  special  appropriations  for  ca- 
nal purposes,  in  the  whole  amounting  to  about 
$130,281,  have  been  paid  by  the  General  fund  for 
the  canals  which  have  never  been  charged  against 
them. 

A  few  days  since  the  gentleman  from  Ontario,  (Mr. 
Worden,)  supposed  that  the  Legislature  had  always 
acted  very  properly,  and  I  ask  him  whether,  in  the  par- 
ticular instance  to  which  I  am  about  to  allude,  there 
was  any  propriety  in  their  conduct.  Direct  taxes 
were  provided  by  act  of  1842,  for  the  General  Fund, 
and  the  Legislature  in  1843  found  it  more  convenient 
to  forage  on  the  act  of  1842,  and  {ret  $300,000  to  pay 
canal  contractors,  than  to  levy  it  in  any  other  way. 
While  the  General  Fund  was  increasing,  although  it 
had  direct  taxes  to  aid  it,  the  Legislature  passed  an 
act  with  one  of  those  exquisi'ely  moral  titles,  which  so 
clearly  express  the  intention  of  the  act.  It  was  de- 
scribed as  a  proposition  "  for  improving  the  revenues 
of  the  State."  Now  as  to  the  manner  of  improvement. 
While  the  General  Fund  debt  was  aecumulating,while 
the  treasury  was  being  replenished  by  direct  taxes,  the 
Legislature  directed  a  bounty  to  be  paid  on  salt,  coal, 
gypsum,  and  I  believe  empty  barrels  transported  on  the 


*  The  section  of  the  report  of  the  standing  commit- 
tee which  proposed  this  settlement  is  as  follows: 

§  2.  In  liquidation  of  the  State  claims  for  advances 
to,  and  payments  for,  the  canals,  [$672,500]  six  hun- 
dred and  seventy  two  thousand  and  five  hundred 
dollars  of  the  revenues  of  the  said  canals  shall, 
forever,  in  each  fiscal  year,  and  at  that  rate  for  a 
shorter  period,  commencing  on  the  first  day  of  June, 
one  thousand  eight  hundred  and  forty-six,  be  paid  in- 
to the  Treasury  for  the  use  of  the  State  ;  and  if  the 
payment  of  that  sum,  or  any  part  thereof,  shall  be  de- 
layed by  reason  of  the  priority  established  in  the  pre- 
ceding section,  the  amount  so  delayed,  with  quarterly 
interest  thereon,  at  the  then  current  rate,  shall  be 
so  paid  out  of  the  said  revenues  as  soon  as  'can  be 
done  consistently  with  such  priority. 
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canal,  out  df  the  General  Fund,  \o  contribute  to  which 
the  people  were  every  day  paying  direct  t-xes,  and  un- 
der that  law  the  $377,281  which  the  people  had*  paid 
into  the  treasuiy  by  direct  taxes,  has  gone  as  a  bounty 
to  the  general  transportation  on  the  canal.  If  this  did 
improve  the  revenues  of  the  State,  then  1  submit  that 
this  money  ought  to  be  charged  to  the  canals,  as  aid  giv- 
en by  direct  taxation  to  them.  The  purport  of  the  act 
Was  to  take  it  out  of  the  salt  tax,  but  in  effect,  in  sub- 
stance, it  was  taken  out  of  direct  taxes.  If  all  that 
was  fair  and  honest,  I  say  nothing  against  it  except  that 
it  is  fair  to  charge  it  against  the  Canal  Fund,  and  just 
as  fair  as  any  of  the  other  canal  charges,  for  it  did  in- 
crease the  canal  revenues.  The  State  lost  nothing  if 
it  goes  to  pay  the  debt,  perhaps  it  makes  now  part  of  the 
supposed  surplus,  but  J  have  not  been  able,  with  the 
most  liberal  views,  to  believe  such  a  course  to  be  con- 
sistent with  good  morals,  either  public  or  private. 

Mr.  Worden — When  was  that  law  passed? 

Mr.  Hoffman — In  1843.  I  believe  the  gentleman  had 
no  part  in  that  law.  I  do  not  know  that  he  ever  voted 
for  any  act  "  to  improve  the  revenues  of  the  State."  I  j 
believe  he  has  for  several  to  increase  the  debt.  But  I 
have,  on  this  occasion,  hoped  that  he  would  vote  with 
me  to  try  and  get  the  debt  paid. 

I  have  no  doubt  that  certainly  half  a  million  and  more 
might  be  justly  charged.  If  these  items  were  taken 
into  ths  account,  and  the  same,  rate  of  interest  which 
the  State  has  paid,  and  the  canals  must  have  paid,  if 
the  money  had  been  borrowed  directly  from  them  were 
calculated,  the  basis  of  the  annuity  would  have  been 
enlarged  a  million  or  more  I  do  not  desire  to  increase 
the  amount  ;  but  there  are  strong  reasons  why  it  should 
not  be  diminished. 

1  do  not  stop  to  inquire  whether  the  canals  can  pay 
these  sums  or  not ;  they  are  just  debts,  and  should  be 
paid  if  possible.  If  they  are  deferred,  ihen,  it  is  pro- 
vided in  the  second  section  that  the  canals  shall  pay 
quarterly  interests  at  the  then  current  rates.  I  sup- 
pose that  it  will  be  said  that  the  canals  will  not  be  able 
to  pay  these  sums  of  money.  Does  any  gentleman 
suppose  that  any  larger  expenditure  upon  them  will 
be  required  than  what  the  committee  have  authorized 
if  they  cannot  pay  ?  If  they  will  not  pay  what  is  al- 
ready chargeable  upon  them,  then  I  apprehend  no  fur- 
ther expenditure  will  be  made  upon  them  than  is  ne- 
cessary to  keep  them  in  a  useful  condition.  But  if 
they  can  pay,  I  wish  to  know  whether  you  will  leave 
them  not  to  pay  the  State,  and  say  to  the  Legislature, 
you  shall  tax  the  constituent  body  to  pay  the  debt  and 
State  expenses,  because  we  will  not  take  from  the  ca- 
nals what  is  due  from  them  to  the  State?  For  in  one 
way  or  the  other  the  State  debts  and  the  State  current 
i  xpenses  must  be  met.  If  the  canals  should  unfortu- 
nately prove  insufficient  to  meet  these  charges,  they 
will  be  deferred,  and  when  the  tolls  are  sufficient  to 
pay  them  they  will  be  paid  to  the  State.  That  is  the 
provision  of  the  second  section,  and  if  either  of  those 
sinking  funds  prove  insufficient,  then  the  taxing  power 
of  the  State  is  to  be  brought  into  requisition  to  make 
them  sufficient,  and  any  such  sum  so  advanced  is  to  be 
reimbursed  out  of  the  canal  tolls,  if  ever  these  are  ade- 
quate. 

It  will  be  seen  that  so  far  I  have  not  argued  the  ques- 
tion upon  the  ground  that  the  canals  can  do«this,  but 
solely  on  the  ground  that  it  is  their  duty  to  pay.  This 
enables  me  to  close  all  the  observations  I  have  felt  it 
my  duty  to  make  on  this  part  of  the  subject. 

I  now  come  to  the  consideration  of  the  3d  section  of 
this  plan,  and  it  involves  very  serious  questions,  and 
on  which  perhaps  I  shall  be  obliged  to  occupy  conside- 
rable time. 

Mr.  Hoffman  here  read  the  following  : 

Sec.  3.  The  surplus  of  the  revenues  of  the  canals, 
after  paying  the  said  expenses  of  the  canals  and  the 
sums  appropriated  by  the  two  preceding  sections,  shall 
in  each  fiscal  year  be  applied  to  the  improvement  of  the 
Erie  canal,  in  such  wanner  as  may  be  directed  bylaw, 
until  Buch  surplus  shall  amount  in  the  aggregate  to  the 


sum  of  [$2,500,000]  two  millions  and  five  hundred 
thousand  dollars. 

The  charges  now  proposed  to  be  fixed  on  the  canal 
revenues,  say, 

For  ordinary  expenses, $600,(KH> 

For  the  canal  debt, 1,500,000 

For  the  State  annuity  in  liquidation  of  past 

advances, 672,500 

Making  together  a  yearly  charge  of $2,772,500' 

Will  there  be  any  surplus  of  canal  revenues  ?  This- 
raises  the  question  as  to  what  are  and  what  have  been 
the  canal  revenues,  and  what  will  they  probably  be  for 
a  course  of  years  to  come — what  capacity  has  the  ca- 
nals, and  how  far  this  sum  of  $2,500,000  may  be  ren- 
dered necessary  to  add  to  the  capacity  of  the  canals.  I 
could  write  a  book  upon  such  a  subject,  and  find  a  dif- 
ficulty to  compress  my  remarks  upon  it.  I  ought,  be- 
fore I  proceed,  to  call  attention  to  the  difficulty  which 
lies  in  the  matter,  and  which  to  some  seems  not  to 
have  occurred  with  reference  to  the  several  laws  autho- 
rizing the  State  debt.  I  find  that  in  general  the  canaV 
creditors  have  had  both  general  and  specific  liens  upon 
the  canal  fund.  All  of  them,  so  far  as  1  can  recollect, 
and  I  believe  every  one  of  them,  unless  it  may  be  for 
the  last  $300,000  debt,  are  entitled  to  a  priority  in  this 
fund  over  the  State  or  any  other  creditor.  This  is  » 
reason  why  none  of  these  joint  stock  projects  for  pay 
ing  off  this  debt  can  be  carried  into  effect.  You  must 
create  two  sinking  funds,  and  give  the  canal  debt  pri- 
ority, and  take  the  residue  to  pay  the  State  the  claim 
of  which  must  be  regarded  as  subordinate.  In  draw- 
ing up  estimates  of  the  joint  operation  of  any  one  of 
these  propositions,  the  committee  did  not  mean  to  have 
it  supposed  that  any  such  proposition  could  be  adopted, 
and  when  I  come  to  that  part  of  the  report  relating  to 
the  State  General  Fund  debt,  I  shall  have  something 
more  to  say  in  relation  to  the  sqveral  and  joint  opera- 
tion of  the  different  sums  proposed  as  a  means  of  pay 
ment.  This  question  as  to  the  future  revenues  of  the 
canals,  like  all  others  that  lay  in  conjecture,  must  be 
determined  upon  principles  of  rational  probability. 
Different  minds  will  come  to  different  results  in  rela- 
tion to  it.  I  have  said  in  view  of  all  surrounding  cir- 
cumstances, that  1  believe  that  the  canal  tolls  will  con- 
tinue their  usual  increase  for  the  next  eight  or  ten 
years,  and  that  in  that  period  they  will  probably  begin 
to  culminate,  and  require  reduction  in  the  rates  to 
compete  for  business,  and  the  largest  aggregate  reve- 
nue. The  question  then  arises,  will  there  be  any  sur- 
plus ?  The  revenue  of  1846,  ascertained  to  the  22d  of 
July,  is  v  2,550,000  and  a  fraction,  and  estimating  the 
remainder  of  the  year  according  to  what  was  received 
in  1845,  the  accruing  revenues  should  be  $2,757,178.08. 
According  to  the  scheme  of  the  committee,  there  will 
be  wanted  for  expenses  on  the  canals,  $600,000 ;  foi 
the  canal  debt,  $1,500,000,  and  for  the  State  annuity, 
$672,500.  This  will  make  an  aggregate  of  $2,772,500, 
and  it  would  be  $14,000  more  than  the  income  for  the 
present  year  by  estimate.  But  it  is  now  ascertained 
that  these  revenues  for  this  fiscal  year  will  exceed  $2,» 
775,000.  They  will  exceed  the  proposed  charges  on 
the  canals  by  some  2,000  dollars.  I  shall  therefore 
view  them  as  coming  to  one  and  the  same  result.  The 
wants  as  proposed  by  the  committee,  and  the  actual  re- 
venue would  be  about  the  same,  or  at  any  rate  would 
not  differ  to  an  amount  worth  naming,  the  tolls,  per- 
haps, being  a  li  tie  in  excess.  I  have  tables  of  the  past 
increase  of  the  canal  revenues.  The  actual  tolls  in 
each  year  are  given  in  Con.  Doc.  No.  47,  p.  48,  table  I. 
down  to  1845.  The  tolls  in  1836  were  unusually  high, 
insomuch  that  they  fell  off  considerably  in  succeeding 
years,  yet  comparing  a  series  of  ten  years  with  the  year 
1836,  and  taking  the  actual  tolls  as  they  came  in,  to 
1845  inclusive,  and  averaging  them  so  as  to  suppose 
an  equal  sum  of  increase  for  each  year  over  that  of 
1836,  and  the  common  difference  in  an  arithmetical 
series,  would  be  $48,274  81-100  over  the  tolls  of  1836. 
It  is  a  very  low,and  the  lowest  mode  of  estimating  the s« 
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future  surpluses.  There  is  another  mode  of  estimating 
them,  and  that  is  as  the  tolls  have  for  the  last  ten  years 
Increased  3.02-100ths  per  cent  on  those  of  1836 ;  to  as- 
sume that  they  will  in  the  ten  years  to  come,  increase 
at  the  same  rate  on  those  of  1846.  The  basis  of  these 
modes  is  exhibited  in  the  table  of  the  actual  canal  re- 
venues from  1836  to  1845,  both  inclusive,  which  I  now 
lead  j 

ACTUAL  CANAL  REVENUES. 


r — 

Year: 

Tolls,  &e. 

Actual  differences. 

Increase. 

Decrease. 

1836 
1837 

1,598,455  48 
1, 325,609  77 
1,465,275  16 
1,655,783  56 
1,606,827  28 
1,989,686  71 
1,797,463  80 
1,953,829  08 
2,388,457  34 
2,375,533  43 

272,845  71 

1838 
1839 
1840 

139,665  39 
190,508  40 

""48,956  28 

1841 
1842 
1843 
1844 
1845 

382,659  43 

192,222  91 

156,365  28 
434,628  26 

12,923  91 

18,156,921  61 

1,304,026  76 

526,948  81 

CoNTINUA 

TION   OF   TABL 

E. 

Year.       # 

Common  Diff. 

Arithmetical  se- 
ries of  tolls. 

1836 

4 

9,274,818 

1,598,455.48-0 
1,646,730.29-8 

1837 

1838 

1,695,005.11-6 
1,743,279.93-4 

1839 

1840 

3,791,554.75-2 

1841 

1,839,829.57-0 

1842 

1,888,  104.38-8 

1843 

1,930,379.20-6 

1844 

1,984,654.02-4 

1845 

2,032,928.84-2 

18,156,921.61-0 

In  the  series  of  i  en  years  the  increase  is  equal  to 
3  02-I00ths  per  cent  lor  each  year  on  the  tolls  of  1836, 
the  first  year  of  the  series. 

On  tolls  of  1836  to  1845,  10  years,  common  differ- 
ence $48,274,818      Rate  per  cent  3  02-100lhs. 

I  give  jrou  now  the  result  of  these  two  modes  of 
computation,  and  of  another  beginning  with  the 
lowest.  Commencing  a  series  of  ten  years  imme- 
diately after  the  presi  nt  fiscal  year,  and  the  com- 
mon difference  would  be  $48,271  81  cents  at  that 
rate.  Continuing  it  for  five  years,  the  total  reve- 
nue from  1847  to  1851  inclusive,  would  be  $14,510,. 
012.67.  Deduct  from  this  the  amounts  the  commit- 
tee have  stated  as  the  charges  on  the  canals,  that  is 
five  times  $2,772,500,  equal  to  $13  862,500,  and  it 
would  leave  for  these  five  years  the  small  surplus  of 
#647,512.67.  If  the  same  mode  of  computation  be 
continued  until  1856,  that  is,  for  ten  years,  the  sur- 
plus would  amount  in  these  ten  years  to  $2,601,895 
and  76  cents.  Or  more  accurately,  taking  the  canal 
revenues  of  1 846  as  equal  to  the  charges  on  them, 
and  they  will  to  some  small  amount  exceed  the 
charges,  and  converting  the  common  difference, 
$48,2/1.81,  into  a  series  in  arithmetical  progres- 
sion for  ten  terms  or  years,  the  first  term  would  be 

$48,271  81 
The  last  in  10th  term,  ten  times  that  sum,  482,718  10 


The  sum  of  the  two  extremes $530,989  91 

Multiplied  by  half  the  number  of  terms, . .  5 

Surplus  in  ten  years, 


$2,654,949  55 


Mr.  Worden— Are  these  results  the  same  as  given 
by  the  Comptroller  7 

Mr.  Hoffman— I  believe  not.  The  call  on  the 
Comptroller  prescribed  the  rule  by  which  he  should 
estimate.  He  computes  by  the  same  common  dif- 
ference, but  he  was  directed  to  commence  with  and 
include  1846,  which  I  exclude.  In  the  two 
first  results  I  have  given,  I  estimate  on  the  reve- 
nues of  1846,  as  ascertained  in  part  by  estimate, 
making  them  only  $2,757,178.08,  when  in  fact  they 
will  amount  to  $2,775,000;  and  instead  of  falling 
short,  will  a  little  exceed  the  proposed  charges  on 
them.  In  the  mode  I  last  gave,  estimating  merely 
by  the  common  difference,  I  avoid  this  error,  be- 
cause this  mode  assumes  that  the  tolls  of  1846  were 
equal  to  the  proposed  charges. 

If  we  assume  the  second  mode  of  estimating  these 
surpluses,  that  is,  that  theRevenues  will  for  a  series  of 
10  years,  commencing  with  those  of  1846 — increase 
3  02-100  per  cent — then  the  common  difference  taking 
the  tolls  of  1846  as  above  stated,  in  part  from  esti- 
mate $2,757,178.08,  would  be  $83,266.78— but  on  the 
actual  toils  as  now  ascertained,  it  would  be  somewhat 
higher.  Disregarding  this  error  as  immaterial,  and 
the  surpluses  would  be — 

For  5  y -ars  from  1847  to  1851 $1,248,401 

For  10  years  from  1847  to  1856, 5,579,672 

This  mode  of  estimating  the  future  surpluses  ap- 
pears to  me  the  most  probable,  and  produces  results 
most  in  accordance  with  past  experience.  It  suppo- 
ses the  revenues  of  1846  equal  to  the  proposed  charges 
on  the  canals,  when  in  fact  they  exceed  these  char- 
ges, and  takes  a  common  difference  from  the  tolls  of 
1846,  ascertained  to  June  and  estimated  from  that 
time,  which  it  is  now  ascertained,  gives  less  than  they 
actualJy  are  as  above  stated.  But  this  mode  of  esti- 
mate supposes  that  we  can  for  ten  years  keep  up  our 
present  rates  of  toll,  and  yetsecureour  usual  increase 
ot  business.  In  the  estimate  of  the  committee  of  Ways 
and  Means  in  the  Assembly  of  1838,  of  which  Mr. 
Ruggles  was  chairman,  Assembly  Doc.  No.  242— it 
isassumed  that  these  revenues  would  become  station- 
ary, and  not  increase  after  1849,  when  they  would 
reach  $3,000,000  after  deducting  expenses.  The 
bankruptcy  at  the  south-west,  the  civil  dissentions  in 
the  Canadas  to  which  I  have  alluded,  the  general 
embarrassment  which  has  injuriously  affected  the  con- 
struction of  Railroads,  have  delayed  to  a  considerable 
extent  the  then  expected  competition  with  our  canals, 
and  I  incline  to  the  opinion,  that  we  shall  not  reach 
this  culminating  point  in  some  8  or  10  years,  though  I 
think  the  rate  of  increase  was  taken  on  somewhat  too 
high  an  expenditure.  If  we  take  from  the  commit- 
tees proposed  charges  on  the  canals  the  $600,000 
for  ordinary  repairs,  we  may  adopt  as  a  third  mode 
of  estimating  our  probable  surpluses,  the  nett  reven- 
ues stated  by  the  committee  of  1838,  and  they  would 

lor  5  years  from  1847  to  1851, $3,237,500 

And  for  10  years  from  1847  to  1856,  ....     7,375,000 

By  a  rough  general  average  of  these  various  modes 
of  estimate,  it  seems  entirely  probable  that  these  sur- 
pluses in  6  or  7  years  will  exceed  the  $2,500,000  pro- 
posed in  the  3d  section  to  be  exclusively  appropriated 
to  the  improvement  of  the  Erie  Canal,  and  that  it  is 
reasonable  to  suppose  that  they  will  exceed  five  mill- 
ions in  the  next  ten  years.  Beyond  that  period,  I  am 
not  disposed  to  indulge  in  the  luxury  of  estimating 
surpluses. 

In  any  event  it  seems  right  to  say  that  there  will  be 
canal  surpluses  in  5, 6  or  7  years,  equal  to  the  $2,500,- 
000,  contained  in  the  3rd  section.  From  past  experi- 
ence and  under  existing  and  probable  circumstances 
it  can  scarcely  be  doubted  and  cannot  be  disputed. — 
Well  suppose  there  is  not,  then  there  can  be  no  in- 
crease of  canal  business,  because  the  present  revenue 
runs  a  little  beyond  the  wants  of  the  canals  as  the 
committee  have  fixed  them,  in  the  sums  for  ordinary 
repairs,  and  to  pay  the  canal  debty  and  the  annuity  to 
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the  State.  They  have  fixed  the  sum  a  little  below  the 
canal  revenues,  and  if  there  is  any  increawse  in  the 
canal  transportation  or  business,  it  must  bring  with  it 
a  surplus  of  tolls.  Either  there  will  be  no  increase  of 
business  and  no  occasion  for  canal  improvements,  or 
the  increase  of  canal  transportation  must  bring  thes-e 
surpluses  as  fast  and  as  early  as  they  can  possibly  be 
needed.  It  is  not  possible  to  escape  from  this  conclu- 
sion. The  canals  now  perform  their  whole  duty  and 
carry  all  that  is  presented,  and  could  well  transport 
much  more.  If  there  be  no  increase  in  business  all 
will  be  done  in  the  best  manner,  and  if  the  transpor- 
tation shall  increase  as  I  believe  it  will  for  some  years 
to  come — that  increase  must  bring  with  it  all  the  sur- 
pluses that  can  be  required. 

Here  Mr.  Hoffman  gave  way  to  a  motion  to  rise  and 
report  progress- 
Afternoon  Session—Mr.  HOFFMAN  resumed— 
The  question  to  which  I  will  now  call  the  attention 
of  the  committee  is,  has  the  canal  in  its  present  con- 
dition capacity  to  perform  its  duties  well  in  carrying 
on  the  navigation  ?  If  the  surplus,  1  mentioned  this 
morning  of  $2,500,000  shall  accrue  from  the  business 
of  the  canals,  will  it  so  improve  the  canals  that  they 
may  perform  their  whole  duties  to  the  public?  I  will 
endeavor  to  answer  these  questions,  for  I  have  state- 
ments here  which  I  cannot  very  well  read,  yet  I  shall 
be  obliged  to  ask  the  attention  of  the  committee  while 
I  attempt  in  some  way  or  other  to  read  or  explain  them. 
In  1834  and  1835,  there  was  a  very  large  crowd  on  the 
canal,  the  lockages  rose  to  a  considerable  number, 
and  the  navigators  were  forced  to  increase  the  ton- 
nage of  the  boats,  then  small,  and  averaging  some  35 
or  36  tons.  Perhaps  now  and  then  there  was  a  boat 
carrying  40  tons.  The  appearances  then  were  that 
there  was  to  be  a  very  large  and  rapid  increase  of 
this  trade.  I  am  not  certain  what  the  depth  of  wa- 
ter in  the  canal  at  that  time  was,  but  from  circum- 
stances which  then  came  to  my  knowledge,  and  from 
facts  since  ascertained  and  attested  upon  oath,  I  have 
been  inclined  to  believe  that  perhaps  at  that  time  the 
water  in  the  canal  was  scarcely  over  three  feet,  it 
may  have  been  more,  but  I  am  rather  inclined  to  the 
opinion  that  it  was  a  very  little  over  that.  I  do  not 
know  that  I  can  state  with  perfect  precision  what 
was  the  swiftest  lockage  performed, out  from  recol- 
lection, I  can  state  that  7,  8  and  10  minutes,  prior  to 
the  spring  of  1835,  was  the  ordinary  working  time  of 
the  locks.  I  believe  there  were  some  locks  that  could 
not  operate  with  the  same  facility,  and  the  commis- 
sioners appear  to  have  been  of  the  same  opinion,  and 
in  the  spring  of  1835,  ordered  new  paddle  gates  to 
the  locks  where  the  crowd  was  the  greatest,  in  or- 
der to  increase  the  facility  of  discharging  and  receiv- 
ing. How  that  worked  1  am  not  able  to  say,  but  I 
believe  it  increased  most  materially  the  capacity  of  the 
canal ;  and  if  the  commissioners  in  1834,  ani  1835, 
had  known  the  shallow  state  of  the  water,  they  would 
hardly  have  come  to  the  conclusion  which  they  did, 
that  double  locks  were  indispensable. 

But  they  did  come  to  the  conclusion,  and  in 
their  report  recommend  as  the  probable  extent  of 
the  enlargement,  5  feet  by  50  and  6  feet  by  60. 
The  enlargement — of  7  feet  by  70 — was  then  a 
thing  unheard  of.  It  owed  its  birth  to  a  conven- 
tion at  Rochester,  got  up  I  believe  the  succeeding 
year,  and  where  we  have  lately  had  a  convention 
on  enlarging  ani  improving  navigation.  In  all 
this  matter  there  was  a  vast  deal  of  theory  and 
something  of  fact,  and  I  have  done  the  utmost  in 
my  power,  since  I  have  been  here,  and  before,  to 
try  and  get  for  this  convention  the  facts  so  that 
gentlemen  might  judge  in  some  degree  for  them- 
selves. I  have  a  table  here  of  the  boats  which 
navigate  the  canals,  and  I  find  that  a  welt  built 
boat  carrying  80  tons  or  more,  in  point  of  fact 
draws  but  3  feet  4  inches  of  water.    An  ill  form- 


ed boat  of  the  same  burden  draws  a  little  more, 
and  the  heaviest  of  all  these  boats  I  find  is  one 
to  which  has  been  given  the  name  of"  Bulk- 
head." This  comes  up  to  3  feet  8  or  9  inches. 
These  boats  make  their  trips  with  such  cargoes* 
they  come  to  the  weigh-locks.  they  are  weighed 
there,  and  therefore  the  fact  that  they  carry  such 
cargoes  is  unquestionable.  It  may  be  said  that 
these  boats  are  ill-formed,  and  I  do  not  know  but 
they  are.  The  doctrine  of  easiest  Irnciion  in  na- 
vigation has  been  in  practice  disregarded  j  and  I 
believe  I  may  say  that  the  boatmen  and  the  car- 
rier hold  it  in  sovereign  contempt.  I  am  not  sure 
bat  they  are  right,  because  in  any  effort  to  get  at 
it,  the  boat  will  be  so  far  from  tne  towing  path 
as  to  render  the  traction  indirect  and  inconveni- 
ent. At  any  rate,  they  hold  in  sovereign  contempt 
all  these  theories,  and  continue  to  make  their  80 
ton  boats  and  carry  their  80  ton  cargoes.  I  must 
refer  to  one  of  these  tables,  bringing  into  discus- 
sion at  this  point  what  ought  to  have  been  thrown 
in  somewhere  else,  that  is  the  moderate  increase 
of  the  lockages,  the  increase  in  the  tonnage  of  the 
boats,  and  the  vast  increase  of  the  tonnage  trans- 
ported. 

Mr  Hoffman  here  referred  to  and  commented 
upon  the  following  table. 

Navigation  year  or  season  on  the  Erie  Canal. 


Total  of 

Lockages 

Tonnage 

Averag® 

lockages 

at  Alexan 

arriving  at 

down 

at  Alex- 

tier's lock 

tide  water 

cargoes 

Year. 

ander's 

being  as- 

from the 

of  the 

iock. 

sumed    as 
one  half 
the  whole 

Erie  ca- 
nal. 

boats. 

1835 

25,798 

i2,899 

497.839 

38.6 

1836 

25,516 

12,758 

419,125 

32.8 

1837 

21,055 

10,527 

387,506 

36.8 

1838 

25,962 

12,981 

419,249 

32.3 

1859 

24,234 

12,117 

386,267 

31.8 

1840 

26,987 

13,493 

467,315 

34.6 

1841 

30,320 

Id,  160 

532,520 

35 

1842 

22,869 

11,434 

480, 149 

42 

1843 

23,184 

11,592 

635,345 

54.8 

1844 

28,219 

14, 109 

799,816 

56.6 

1845 

30,452 

15,226 

959,590 

63 

From  this  table  it  is  seen  that  while  the  lock- 
ages have  increased  from  26,798  in  1835,  to  30,- 
452  in  1845,  the  tonnage  arriving  at  tide  water  has 
increased  from  497,839  tons,  in  1835  to  959,590 
tons  in  1845-  It  is  also  seen  that  the  average 
cargoes  of  the  boats  in  1835  was  38  6-10  tons— -in 
1839  that  average  was  reduced  to  31  8-10  tons, 
and  had  risen  in  1843  to  63  tons,  or  more  than 
doubled.  The  average  cargoes  of  the  boats  for 
1846  will  probably  be  still  greater,  as  almost  all 
the  new  boats  exceed  the  highest  average  stated 
in  this  table. 

The  canal  commissioners  in  1841,  and  again  in 
1842,  stated  as  a  matter  of  demonstration,  that  if 
225,000  tons  should  be  added  to  the  down  ton- 
nage of  1840— which  was  467,315  tons,  the  Erie 
canal  would  then  have  reached  its  maximum  ca- 
pacity—they  were  confident  that  its  greatest  ca- 
pac  ty  would  not  exceed  692,315  tons. 

They  supposed  and  said  that  whe  the  canals  were 
doing  this  a -tiountof  transportation,  thev  would  have 
reached  their  maximum.  They  were  fated  to  expe- 
rience the  same  overthrow  in  this  matter  of  conject- 
ure which  their  predecessors,  of  whom  I  was  one, 
had  experienced  on  the  subject.  In  1845  the  tonage 
was  959,590.  It  had  passed  the  maximum  which  the 
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canal  commissioners  had  fixed,  not  once,  but  more ' 
than  twice.  This  is  the  way  in  which  the  canal  per- 
formed in  point  of  fact.  It  seems  to  have  had  a  sort 
of  flexibility  to  overthrow  calculations.  It  realizes  its 
own  results  and  brings  out,  as  time  always  does, 
truths  on  which  it  is  safest  to  rely.  The  boatman, 
acting  in  defiance  of  the  rule  of  easiest  traction,  con- 
trived greatly  to  increase  his  cargo,  as  appears  by  the 
return  from  the  Weigh  locks. 

The  table  which  I  hold  in  my  hand,  shows  the  num- 
ber of  cargoes,  exceeding  70  tons,  weighed  at  Roch- 
ester and  Syracuse,  and  exceeding  65  tons  weighed 
at  Utica,  in  several  months  of  the  present  year.  It 
may  be  assumed  that  these  are  down  cargoes,  for 
nearly  all  the  cargoes  weighed  at  these  locks  are  such. 
Cargoes  weighed  in  1846,  at  the  several  Weigh 
Locks : — 

Over  70  tons.  Over  70  tons.  Over  60  tons. 
Rochester       Syracuse  Utica 

Weigh-lock.    Weigh-lock.     Weigh-lock. 
April,  (2  weeks)  28  59  40 

May,        "  97  138  120 

June,       "         169  147  91 

July,        "         136  125  66 

August,    u         129  122  93 

559  601  410 

I  now  beg  leave  to  call  the  attention  of  the 
Convention  to  another  statement  illustrating  the 
increase  of  these  cargoes,  by  showing  the  contin- 
ued increase  ot  the  tonnage  of  the  boats.  For- 
merly, all  boat*  were  entered  in  the  register,  but 
what  became  of  them  afterwards  was  never  known. 
In  1844,  an  order  was  made  to  have  the  officers 
go  along  the  line  ot  the  canal,  and  take  down  the 
name  of  the  boats,  and  of  the  tonnage  of  each, 
and  transmit  them  to  the  office  here.  As  all  the 
boats  were  then  tied  up  by  the  winter,  the  truth 
as  to  the  number  of  boats  and  their  tonnage  was 
obtained.  The  number  of  boats  according  to  that 
account,  in  1843,  was  2126,  and  their  tonnage  and 
the  tonnage  of  the  boats  built  in  each  year  since, 
is  given  in  the  table  which  I  will  now  read. 

Mr.  Hoffman  here  read  and  commented  on  the 
following  table  : 

TONNAGE  OF  NEW  BOATS,— F. 


9 

S.I 

2.5 
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9> 
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1* 
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1 

90 

2 

1 

4 

1 

86 

1 

1 

3 

80 

3 

9 

13 

33 

75 

13 

38 

60 
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70 

162 
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107 

97 

66 

264 

94 

64 

20 

60 

444 

71 

33 

7 

66 

326 

16 

4 

1 

60 
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14 

6 

3 

46 
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1 

2 

40 

168 

36 

63 

1 

1 

30 

40 

11 

1 

36 

16 

3 

2 

so 

8 

3 

2 

16 

3 

1 

10 

4 

1 

6 

4 

S 

3 

2,126 

378 

297 

268 

Av  Tonnage       66 


67 


72 


*  Note — The  boat  of  lso  tons,  built  in  1846,  is  96  feet 
1011$,  16  feet  3  inches  ia  width,  draws  Z$  feet  water  when 


With  this  increase  in  the  tonnage  and  cargoes 
of  the  boats,  has  come  a  corresponding  reduction 
in  the  prices  of  freights  exclusive  ot  tolls.  The 
up  freights  in  1830,  '31  and  '32,  gave  to  the  car- 
rier after  he  had  paid  the  tolls,  some  45  cents  on 
the  hundred  weight  ;  and  in  1845  and  M6  only  9 
cents.  I  do  not  know  if  that  result  is  possible, 
but  it  is  actual — it  cannot  be  he  ped,  for  the  thing 
is  done.  The  down  freight  is  now  so  heavy  and 
so  bulky,  and  the  up  freight  so  light,  being  scarce- 
ly sufficient  for  useful  ballast,  and  most  easy  navi- 
gation of  the  boat,  that  the  carrier  gets  very  little 
beyond  the  tolls,  for  the  up  freight.  In  1830,  '31 
and  '32,  the  carrier  after  paying  the  tolls  on  a  bar- 
rel of  flour,  reserved  to  himself,  37  cents  ;  in 
1846,  but  22  cents.  So  that  while  this  controversy 
about  reducing  the  cost  of  transportation  by  the 
enlargement  of  the  canal  has  been  going  on,  a  re- 
duction of  much  more  than  filly  per  cent,  on  the 
carrier's  share  of  the  charge  for  transportation  has, 
taking  the  up  and  down  business  together,  been 
in  general,  actually  effected.  The  carrier  has, 
with  such  a  canal  as  you  have  given  him,  reduced 
his  compensation  more  than  one  half. 

The  facts  now  brought  to  the  a  tention  of  the 
committee,  prove  strongly,  that  in  the  increase  in 
the  tonnage  of  the  boat  and  the  reduction  in  the 
freight  which  the  carrier  after  paying  tolls,  can 
retain  for  his  use,  we  have  without  the  enlarge- 
ment, realized  about  ail  the  benefits  promised  by 
that  enlargement.  It  may  be  supposed  that  the 
canal  has  been  deepened  or  enlarged  by  repairs, 
but  there  is  no  foundation  for  this  supposition. — 
Since  the  Convention  has  been  in  session,  by  or- 
der of  the  Canal  Board,  the  water  in  the  canal  on 
the  upper  and  lower  mitre-9ill  of  every  lock,  and 
at  about  every  four  rods  of  the  space  intermediate 
the  locks,  and  on  both  sides  ot  the  boat,  has  been 
measured — the  measurement  sworn  to,  and  return- 
ed to  the  Canal  Department,  with  the  ascertained 
time  to  fill  and  discharge  the  lock  and  pass  the 
boat, — where  any  gentleman  may  examine  them. 
From  these  returns,  it  appears  that  at  points  oi  con- 
siderable extent,  there  is  not  full  four  feet  of  water 
either  from  Albany  to  Utica,  or  from  Syracuse  to 
Buffalo.  Some  of  the  boats,  however,  draw  3  ft. 
8  inches,  and  one  3  feet  9  inches— and  I  infer  from 
this,  that  the  canal  when  very  full  of  water,  af- 
fords this  draft  at  all  points — but  the  admeasure- 
ment of  the  water  shows  that  it  does  not  afford 
the  full  four  feet  promised  in  the  construction  — 
On  the  mitre  sills  there  is  usually  an  exces  sof 
five  or  seven  inches  over  the  four  feet,  and  I  sup- 
pose these  mitre  sills,  especially  at  the  heads  of 
the  locks,  indicate  more  truly  than  any  thing  else, 
the  true  original  bottom  water  line  of  the  canal. 
The  admeasurements,  however,  show  that  in  the 
distance  between  locks,  the  bottom  of  the  canal 
is  frequently,  and  for  long  spaces,  some  inches 
above  the  mitre  sills. 

[Here  Mr.  BOUCK  interrupted  Mr.  Hoffman 
by  saying,  that  these  sills  were  usually  depressed 
some  six  or  eight  inches  below  the  bottom  water 
line  of  the  canal.] 

Mr.  HOFFMAN  proceeded.  I  have  ofte* 
doubted  whether,  although  the  state  paid  for  a 
four  foot  canal— the  contractors  ever  excavated  it 
to  that  depth.  The  returns  to  which  I  have  al- 
luded, create  doubts  on   the  point — and  if  these 


freighted  with  120  tons ,  but, would  require  4|  feet  to  canry 
180  tons-runs  from  Buffalo  to  Rochester,  awimove*  from 
Sty  to  three  miles  an  hour. 
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sWs  were  depressed  five  or  seven  inches,  I  should 
conclude  that  the  canal  was  not  originally  exca- 
vated to  much  more  than  three  feet.  Aside  from 
this  question}  however,  these  returns  prove  that 
(he  water  for  navigation  does  not  exceed,  if  it 
equals,  four  feet  in  depth.  The  increase  of  the 
tonnage  of  the  boat,  and  the  carrier's reduction  of 
his  share  of  the  freight,  has  been  effected  with  a 
canal  of  not  exceeding  four  feet;  at  points,  it  is  less* 

These  returns  also  show  that  with  the  best  pad. 
die  gates  and  apparatus,  a  lock  may  be  rilled  in 
40  seconds,  and  discharged  in  the  like  short  time. 
With  such  a  lock,  a  boat  may  pass  in  three  min- 
utes with  practical  ease.  Yet  some  of  the  locks 
operate  much  slower.  In  truth,  if  at  the  most 
crowded  points, on  the  canal,  (tor  which  as  is  seen 
by  the  lockages,  there  is  and  can  be  no  difficulty,) 
there  should  be  given  to  every  lock  the  same  pow- 
er and  facility  now  possessed  by  some,  the  capa- 
city of  the  canal  would  be  largely  increased,  say 
one-third,  to  pass  boats,  to  say  nothing  of  the 
great  increase  of  its  capacity  that  must  result  from 
fairly  cleaning  it  out,  and  affording  4  ft.  5  inches 
of  water  through  the  whole  distance,  being  less 
than  the  average  on  the  mitre  sills.  These  two 
changes  alone,  which  can  cost  almost  nothing, 
would  increase  the  capacity  of  the  canal  with 
only  its  old  locks  one- half,  and  make  it  answer 
ail  our  purposes  until  surpluses  can  be  earned, 
as  I  have  endeavored  to  show  they  will  be,  to 
improve  it. 

What  then  can  these  surpluses  do  when  obtain- 
ed to  improve  the  Erie  canal  ?  They  will  be  suf- 
ficient to  necure  double  locks,  and  one  of  them,  a 
line  of  enlarged  locks  to  Syracuse.  From  Syra- 
cuse to  Lockport,  they  will  either  extend  the  old 
locks,  to  make  them  100  feet  in  the  chamber,  or 
erect  enlarged  locks.  They  will  complete  the  double 
enlarged  locks  at  Lockport,  and  extend  them  to 
Buffalo.  In  addition  to  all  this,  they  will  raise 
and  strengthen  the  banks  from  Albany  to  Buffalo, 
so  as  to  secure  by  reasonable  cleaning,  full  five 
feet  of  water — and  thus  with  the  improved  facility 
of  the  locks,  enlarge  the  boats  to  120  tons,  and 
triple  the  capacity  of  the  Erie  canal.  The  ex- 
pense  of  this  work  to  Syracuse,  has  been  closely 
estimated.  For  the  residue  of  Ihe  distance  expe- 
rience furnishes  a  safe  guide.  To  obtain  five  feet 
of  water  and  locks  of  100  feet  in  the  chamber,  the 
engineer's  estimate  would  reach  about  $1,600,000, 
-^-my  own  about  $1,900,000,  and  certain  it  is  that 
the  $2,500,000  proposed  would  complete  it  in  the 
best  manner.  The  $300,000  to  reach  Syracuse 
will  soon  be  realized.  To  my  mind,  it  is  entirely 
certain,  that  we  can,  in  this  manner,  without  de- 
ferring the  payment  ot  our  debt  in  due  season,  and 
before  it  can  be  needed — give  the  Erie  canal  ca- 
pacity at  once,  to  reduce  its  tolls  if  need  shall  be, 
and  yet  earn  the  surpluses  to  complete  its  con- 
struction, and  that  of  any  work  the  State  may  de- 
sire. 

,>ir,  pain  obliges  me  to  desire  to  bring  these  re- 
marks to  a  close.  But  in  the  schemes  proposed 
for  the  arrangement  of  our  debts,  I  cannot  fail  to 
perceive  a  strong  wish  to  preserve  the  old  debt- 
or system,  under  the  new  and  milder  pretence  of 
delaying  payment,  in  order  to  get  money  to  spend. 
1  must  therefore  call  attention  to  the  great  injuries 
we  have  sustained  from  this  debtor  system.  We 
cannot  now  very  well  estimate  the  cost  of  comple- 
ti*»^  the  woiks  begun.  Judging  from  the  estimates 
and  the  reports  of   those  who  had  them  in  charge 


in  1842,  the  cost  would  equal  $15,000,000.  That 
was  the  sum  asked  by  the  commissioners  of  the 
canal  fund,  and  canal  commissioners,  and  recom- 
mended by  the  Governor.  The  estimate  then  for 
the  Black  River  called  for  some  $800,000,  which 
with  land  damages,  extras  and  contingences, 
would  probably  swell  to  one  million.  About  $1,- 
800,000  appeared  then  to  be  required  for  the  Ge- 
nesee Valley,  which  with  the  usual  additions, 
would  probably  reach  $2,000,000,  unless  the  Work 
should  be  executed  bad  enough,  as  on  the  Che- 
mung, to  reduce  the  cost  ;  and  yet  these  canals 
would  not  probably  pay  their  own  expenses  in 
many  years.  The  Erie  enlargement  seemed  then 
to  require  some  $12,000,000  to  complete  it,  al- 
though at  some  expensive  points,  the  plan  to  be 
pursued  was  not  settled — might  be  changed,  and 
made  more  expensive.  Lower  estimates  may  have 
since  been  made,  to  get  them  again  under  way, 
but  I  rely  more  on  the  estimates  of  those  who 
supposed  they  might  be  required  to  complete  them, 
than  on  those  who  seek  their  resumption.  When 
we  engaged  in  these  works  we  had  only  a  small 
debt,  some  four  or  four  and  a  half  millions  beyond 
funds  on  hand;  yet  in  five  years,  from  1638  to 
1842,  we  exhausted  and  depressed  our  credit, 
brought  on  numerous  and  extensive  bank  failures, 
and  rolled  up  a  debt  of  more  than  $28,000,000,  and 
sunk  ourselves  exhausted,  and  suspended  these 
works.  We  have  by  four  years'  effort,  somewhat 
reduced  our  debt— but  that  debt  is  still  some  $24,* 
000,000,  quarterly  demanding  the  payment  of  in- 
terest, and  rapidly  becoming  due  in  its  millions  of 
principal.  Under  the  most  favorable  circumstan- 
ces the  debtor  system  was  fully  tried  and  failed 
us.  The  failure  drove  from  power  its  most  ar- 
dent friends — and  I  ask  does  any  Whig  desire  to 
repeat  it  ?— does  any  Democrat  concerned  in  the 
effort  to  pay  it,  desire  to  repeat  it  ? — does  any  of 
the  new  parties,  Natives  or  Abolitionists,  desire  to 
repeat  a  system  so  destructive  to  its  friends  and 
the  country  ?  Is  there  no  other  road  to  defeat, 
ruin  and  political  disgrace  ? 

We  have  had  very  bitter  experience  of  the  evils 
of  this  poor,  impoverishing  debtor  system.  Let 
us  see  the  great  advantages  we  might  have  secured 
by  a  cash  system.  The  Erie  and  Champiain  canals 
cost  us,  including  the  care  of  them,  to  completion 
$8,401,394,12,  and  were  eight  years  in  construc- 
tion, from  1817  to  1825.  When  we  began  them 
we  had  a  general  fund,  which  is  now  entirely  ex- 
pended, and  while  they  were  in  construction,  the 
salt  tax,  the  auction  tax,  the  land  sales,  and  some 
canal  tolls  were  poured  into  the  canal  fund  now  so 
deeply  indebted.  During  those  eight  years  the 
canal  fund  received : 
From  the  salt  tax,  $557,409  09 

"    Auction  tax,  1,351,349  57 

"     Steamboat  tax,  73,409  99 

'«     Canal  tolls,  977,339  32 

«     Land  sales,  2,371  30 

Add  the  general  fund  now  gone,  2,740,001  51 

Making  together,  $5,601,880  78 

which  if  deducted  from  the  cost  of  the  canals,  as 
stated  before,  would  leave  to  be  supplied  by  taxes 
$2,799,513.34.  So  that  a  direct  tax  of  about  $350,- 
000  for  each  of  the  eight  years,  these  canals  were 
in  construction,  would  have  enabled  the  State  to 
construct  them  without  onedollar  of  debt.  Since 
these  two  canals  were  completed,  after  paying 
their  own  expense?,  their  nett  revenues,  ad  is  seen 
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by  Convention  document  No.  47—H,  has  been 
down  to  1845,  #18,904,796  53 

The  whole  cost  of  constructing 

all  the  finished  lateral  canals, 

was  only  3,496,839  66 


Leaving  without  interest  $15,567 350  87 

for  the  construction  of  the  Black  River  canal,  the 
Genesee  Valley,  and  the  Erie  enlargement  without 
a  canal  debt;  and  yet  in  the  receipt  of  our  full  and 
growing  canal  revenues.  To  this  we  should  add 
$3,749,954.42  cents  for  the  salt  and  auction  tax, 
and  land  sales,  that  have  been  sunk  in  the  canal 
tUhd  since  1825.  With  the  experience  of  all  we 
have  suffered  from,  and  the  great  advantages  we 
have  lost,  will  we  still,  if  not  in  an  open,  yet  dis- 
guised form,  cling  to  this  fatal  debtor  system  ? — 
Will  we  permit  our  debts  to  hang  about  us — in- 
crease by  accident,  and  by  interest,  and  make  our 
debt  and  the  taxes,  direct  or  indirect,  to  meet  it, 
eternal?  The  action,  not  the  words  of  this  Conven- 
tion, shall  answer.  Be  that  what  it  may,  your  peo- 
ple will  answer  no  !  Eternal  debt  and  taxes  are 
not  ours — and  cannot  be  fastened  on  us.  The  go. 
vernment  have  not  the  power  to  doit. 

The  annuity  in  liquidation  of  the  State  claim 
for  advances  to  the  canals,  is  fixed  by  the  commit- 
tee at  #672,500.  Of  this  sum  $500,000  a  year  is 
proposed  to  be  taken  as  a  sinking  fund  to  pay  the 
General  fund  and  insolvent  Rail-road  debt,  and 
such  part  of  the  contingent  debt  as  may  fall  on  the 
treasury.  It  will  do  it  in  some  nineteen  or  twenty 
years,  as  1  have  betore  showed.  '  I  had  designed  to 
say  something  more  of  the  origin  of  this  debt,  and 
the  character  of  the  legislation  that  caused  it,  but 
I  must  forbear.  If  we  deduct  this  last  sinking  fund 
from  the  State  annuity,  we  shall  have  remaining 
$172,500  a  year  to  apply  to  State  current  expenses. 
All  beyond  this  small  income  for  some  twenty 
years,  must  be  supplied  by  taxes,  direct  or  indi- 
rect. 

What  then  will  these  current  State  expenses  be, 
and  what  taxation  will  be  necessary?  As  to  the 
first,  the  past  is  our  safest  guide.  These  expenses, 
exclusive  of  interest  on  the  General  fund  debt,  will 
be  found  in  Convention  doc.  No.  47^  p.  18,  in  each 
year  from  1817  to  1845.  Looking  at  the  table,  it 
will  be  seen  that  they  have  maintained  a  steady 
increase  and  most  rapidly  for  the  last  ten  years.—- 
From  1836  to  1845  they  amount, to  more  than  $7,- 
000,000  in  the  aggregate,  making  an  average  of 
more  than  $700,000  a  year.  A  part  of  these  ex- 
penses are  for  matters  which  bring  into  the  treas. 
ury  or  as  it  is  called  the  General  fund,  as  much  as 
they  take  out — such  as  advances  for  non  resident 


taxes  replaced  to  the  treasury  by  tax  *ales.  Items 
of  this  kind  may  reduce  these  expenses  some  $50,- 
000  or  $100,000  a  year.  Beyond  this  I  see  no  rea- 
son to  look  for  reduction  in  our  State  expenses.— 
We  will  have  geological  surveys  or  something 
quite  as  expensive.  We  have  asylums  and  state 
prisgns,  and  must  build  more.  Their  construction 
is  their  least  cost.  The  great  expense  is  to  main- 
tain them — and  this  class,  called  extraordinary  ex- 
penses, will  increase  with  our  population  Under 
all  circumstances,  it  is  not  probable  that  our  State 
current  expenses,  for  each  of  the  ten  years  to 
come,  will  be  less  than  $609,000 — and  after  that 
period  it  is  probable  they  will  largely  exceed  that 
sum. 

The  State  expenses  then  willbei- $600,000 

^To  meet  them  we  have  residue 

of  State  annuity  as  before, $172,600 

Auction  and  salt  tax,  say  •  •  • 100,000 

272.6M 

Unprovided  for, • •    $827,600- 

To  meet  these  expenses  unprovided  for,  we  must 
retain  in  force — 

The  half-mill  direct  tax $280,000 

The  one-tenth  mill  direct  tax 66,000 

$336,000 

and  any  increase  of  our  current  expenses  will  im- 
pose new  taxes  until  1865,  when  the  extinguish- 
ment of  the  General  fund  debt  will  leave  the  whole 
annuity  to  the  State,  #672.500,  for  current  expen- 
ses. But  in  that  long  period  it  is  reasonable  to 
suppose  that  these  expenses  will  pass  some  $300,- 
000  or  $400,000  beyond  that  annuity,  and  make 
direct  taxes  to  that  amount  necessary.  Such,  sir, 
it  is  probable,  will  be  the  result  of  our  debtor  sys- 
tem for  internal  improvements.  It  promised  ex- 
emption from  taxes  and  wi,th  it  the  endowment  of 
schools  and  charities.  It  has  already  made  us  feel 
these  taxes,  and  will  leave  us  long  to  their  mercy. 
In  this  view  of  the  subject,  it  is  scarcely  necessary 
for  me  here  to  repeat  that  what  we  do  not  take 
from  the  canal  revenues  to  pay  these,  must  be  sup- 
plied by  taxes.  Although  this  is  no  reason  for  en- 
larging the  State  claims  for  advances  for  the  canals 
be\ond  their  just  amount,  and  a  fair  rate  and  mode 
of  "estimating  the  interest — it  is  a  strong  ground  for 
asserting  and  maintaining  this  claim  to  its  full  and 
fair  extent. 

Sir,  other  matters  in  the  report  of  the  commit- 
tee  deserve  some  explanation,  and  I  had  designed 
now  to  make  them,  but  I  am  not  able.  I  will  en- 
deavor, however,  to  do  so  when  the  several  sec- 
tions  shall  be  considered.  In  the  main,  however, 
they  will  sufficiently  explain  themselves. 
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the  senior  class  of  supreme  court  judges,  546.  Their 
election  by  districts,  547.  On  12  judges  of  thp  court 
of  appeals,  548.  A  term  of  four  years,  550.  The  su- 
preme Court,  554.  A  term  of  16  years  for  the  judges, 
662.  A  term  of  12  years,  564.  On  four  years,  565. 
Re-eligibility  of  the  judges,  664.  On  16  judges,  four 
districts,  665.  On  six  judicial  districts,  and  superior 
courts  in  each,  565.  On  giving  the  legislature  power 
to  regulate  the  jurisdiction,  &c,  in  law  and  equity, 
567.  On  salaries  of  judges,  575.  Opening  legal  prac- 
tice to  all,  577.  Abolishing  Masters  and  Examiners, 
68;.  Election  of  judges  by  single,  districts,  685,591. 
By  senatorial  districts,  692.  By  judicial  districts, 
592.  On  conciliation  courts,  699,  600,  613,  638,  64l. 
County  courts,  604,  611.  Extending  the  jurisdiction 
cf  justices'  courts,  620.  Election  of  aclerkof  the 
court  of  appeals,  626.  On  making  clerks  of  counties 
clerks  of  ihe  supreme  court,  627  Taxing  suitorS| 
630,  634.  A  commission  to  simplify  legal  practice. 
644.  Canal  debt  sinking  fund,  712.  General  fund 
debt,  sinking  fund,  712  The  appropriation  of  sur- 
passes, 714,  718.  The  continuance  of  taxation  for 
eight  years,  732,  733  Restrictions  on  small  bills,  761. 
Personal  liability,  766,  779.  Of  insurance  stockhold- 
ers, 779.  Limiting  the  aggregate  bauk  circulation. 
76d.  The  "  white"  qualification,  788.  The  property 
qualification,  790,  791.  Separate  property  of  married 
women,  795,  813.  The  qualification  of  citizenship  and 
residence,  796,  799.  Abolishing  feudal  tenures,  804. 
Restrictions  on  leasehold  estates,  805.  Excluding 
ministers  of  the  gospel  from  office,  809.  Competency 
of  witnesses  on  account  of  their  religious  belief,  819. 
Qualifications  of  voters,  819,  820,  823.  The  article 
on  the  executive  department,  826.  On  the  article  in, 
regard  to  state  officers,  826.  On  the  judiciary  article, 
827.  On  the  financial  article,  829.  On  the  new  con- 
stitution as  a  whole,  839. 
B. 

BACKUS,  F.  F.  On  the  value  of  the  canals  and  public 
property,  101,  115  Qualifications  of  lieutenant  gov- 
ernor, 245  Restraint  upon  debate,  405.  General  and 
special  terms  of  the  sflpreme  court,  673.  County 
courts,  6)3.  Enforcement  of  rVilroad  debts,  660,669, 
670.    The  canals  and  finances,  689. 

BAKER,  ALBERT  L.  On  the  distribution  of  business, 
64  The  mode  of  reporting  articles,  69.  Election  dis. 
iricts  in  New  York,  70,  80.  Printing  expenses^  71. 
Compensation  of  lieutenant  governor,  246.  Basis  of 
representation,  304,  305.  Number  of  senators,  308. 
The  suspension  of  treasurer,  397.  Powers  of  the  ca« 
nal  board,  &c,  417.  Equal  rights,  419  The  supreme 
court,  560.  General  and  special  terms  thereof,  fi73.N 
Conciliation  courts,  600,  602, 610.  County  courts,  602. 
Arrears  of  business  in  courts,  640.  Limiting  ap« 
peals,  644.  The  debt,  creating  power,  724,  733.  The 
taxing  power,  726,  727.  Election  of  loan  commission- 
ers, 773,  732.  Qualifications  of  voters,  792.  Personal 
liability,  830 

Bank  and  state,  separation  of  59,  82,  88,  87  to  91,  660. 
[See  Currency  and  Banking  J 

BASCOM,  ANSEL.  On  judicial  expenses,  9.  Distribu* 
tion  of  business,  38,  53.  Employment  of  reporters, 
45.  Courts  of  equity,  71.  74.  Courts  of  conciliation, 
81,  461,  462,  4S8,  698,  599,  600.  Exemptions  from  mi- 
litia duty,  81.  Taxation  of  non  residents,  86.  The 
mode  of  reporting  articles,  105.  The  "  native"  and 
other  qualifications  for  governor,  132,  144,  171,  17P,' 
180.  Salaries,  2-27,  228.  The  power  of  pardon,  233, 
239.  The  governor's  holding  other  offices,  253,  283. 
The  number  and  term  of  senators,  292,  313,  354  Basis 
of  representation,  305,  335,  361.  Dividing  New  York 
city  into  districts,  369.  A  judicial  system,  81,  377, 378, 


940 


487,  4*8,  409,  486,  641,  643, 649.  Salaries  of  state  offi- 
cers, 887,  389,  404.  Their  election,  390,  416.  Inspec- 
tions, 8y9,  403.  Personal  rights,  423.  Trial  by  jury* 
433,  426,  426.  The  court  of  impeachments,  435,  436, 
487,  The  supreme  court,  494,  495,  496,  653,  670,  673. 
County  courts,  623,  524,  554,  632.  Eligibility  and 
terms  of  judges,  80,  564,  565,  585.  Licensing  ai  tor- 
*  neys,  676,  827.  Judges  holding  other  offices,  577. 
Their  salaries,  574.  Masters  and  examiners,  5S0,  834. 
ClerKS  of  courts,  626.  Taxation  of  suitors,  633.  Ar- 
rears of  business  in  courts,  639.  Enforcement  of  rail- 
road debts,  671.  The  canals  and  finances,  671,  693, 
694,  713,  723,  736.  Small  bills,  761.  General  laws 
for  corporations,  761,  762.  Election  of  district  attor- 
ney, 770.  Removal  of  local  officers,  770.  Eligibility 
as  sheriff,  771.  Election  of  loan  commissioners,  773. 
Fees  of  attorneys,  774.  Free  suffrage,  776.  Future 
amendments,  793,  794.  Eights  of  married  women, 
794,  795,  813.  Separate  submission,  836. 
BEARDSLEY,  ABNER  N.,  his  appointment  as  librarian, 

o 
Betting  on  elections,  68.    [See  elective  franchise.] 
BERGEN,  TUNIS  G.,  on  the  distribution  of  business,  48. 
Exemptions  from  jury  duties,  58.    Fees  of  district  attor- 
neys, 59.    Limitation  of  debate,  208.    The  number  of 
senators,  298.    The  basis  of  representation,  298.  303,  335. 
Annexing  Richmond  to  Kings,  329,  330.    State  engineer, 
409.    Terms  of  judges,  562.    County  courts,  596.    Quali- 
fications of  voters,  820,  822. 
Bills,  legislative,  restraints  on,  102,  134,  209,  224. 
Bills  of  credit,  the  constitutionality  of,  77. 
BOUCK,  WILLIAM  C,  in  regard  to  chaplains,  2.    The 
proposed  Schoharie  and  Delaware  district,  360.       The 
elective   franchise,  [Article]  246.     Canals  and  finance*, 
[Article]  489,  697,  698,  700,  701,  706,  707,  711,  712,  713. 
BOWDISH,  JOHN,  on  the  subject  of  a  manual,  2.  Separate 
property  of  married  women,  55.    Privileges  of  the  clergy, 
67.    Free  schools,  26,  780,  781,  782. 
BRADT,  FRANCIS,  his  appointment  as  doorkeeper,  5. 
BRAYTON,  HERVEY,  on  revising,  &c,  the  amended  con- 
stitution, 84. 
BROWN,  J.  W',  on  judicial  expenses,  6,    Distribution  of 
business,  11,12,  13,  24,28,35,37.    Employment  of  re- 
porters, 41,  43.    The  mode  of  reporting  articles,  95,  96, 
97.     Qualification  of  governor,  149,  197,  198,  199,  200. 
His  holding  other  offices,  248, 276.     Expatriation,  197, 198', 
199,  200.    The  power  of  pardon,  commutation,  &c.  233. 
234,  238.    Official  inability,  212.    The  veto  powerj  260, 
261.    Senate  and  Assembly  districts,  305.     Taking  pri- 
vate property,  311.    The  pay  of  members,  363.     A  judi- 
cial system,  381,  3S2,  383,  436,  438,  466,  467,  527,  523,  545, 
647, 649,  551,  552,  557,  560,  565.    The  trial  by  jury,  424  426. 
Usury,  429.    Funds  and  estates  in  chancery,   433.     Ar- 
rears of  business  in  courts,  434.    Conciliation  court,  462, 
463.    Countv  courts,  529.    Supreme  court,  567,  570,  571^ 
673,  593,  595.      Salaries  of  judges,  573,  574.      Judicial 
patronage,  575.    Licensing  attorneys,  576.    Judges  hold- 
ing   other    offices,  577.      Their   election,    584,  586,  502. 
Their  removal,  582,  584.    Masters  and  examiners,  579, 
680,  582.    County  courts,  597,  601,  603,  609.    Concilia- 
tion courts,  599,  600.      Sale  of  the   public  works,    677. 
Canals  and  finances,  713.    Qualifications  of  voters,  792, 
793,  797,  820,  821     Feudal  tenures,  804,  805.    Rights  of 
married  women,  812     Inspections,  814. 
BRUCE,  BENJ.  F.,  on  fees  of  district  attorneys,  59.    The 
mode  of  reporting  articles,  98.    Qualifications  for  govern- 
or, 206,  272.    The  senatorial  term  and  number,  313,  354 
Districting,    360.    Basi.<  of  representation,  361     Pay  of 
members,  384.    State  engineer,  396.    Equal  rights,  420. 
Masters  and  examiners,  580,  591.    A  judicial  system,  595, 
597,  603,    608.      Conciliation  courts,  593       The  canals 
and  finances,  703,  704,  705,   711.      Free  suffrage,   775, 
776,  785.    Competency  of  witnesses,  818.    Qualification 
of  voters,  820,  821.    On  the  new  constitution,  839. 
BRUNDAGE,  BENJ.  S  ,  on  the  qualifications  for  governor, 
•189,  272,  273.    Legislative  sessions,  392.    Trial  by  jury, 
429.    Ajudiciarsystem,  533,  534,  609     The  canals  and 
finances,  70S,  709,   710      Corporations,  750.     Formation 
of  new  counties,  753,  767     Rights  of  married  women, 
795.  813     Leasehold  estates,  804. 
BURR,  ISAAC,  on  the  mode  of  reporting  articles,  105. 
Abolition  of  the  office  of  lieutenant  governor,  125     Re- 
straints upon  debate,  274,   328,  491.    Number  of  Sena- 
tors, 291.     The   Delaware  and  Schoharie  district,  360, 
824.825.    State  engineer,  395.    Equal  rights,  419.    Eli- 
gibSity  of  ministers  of  the  gospel,  432.    A  judicial  sys- 
tem* 510,  520,  546     Salaries  of  judges.  575.     Conciliation 
cctart»,  590,  600, 038.    County  courts,  619,  632     Eiigibil- 
iy  as  judge,  635.  Arrears  of  business  in  courts,  639.   En- 


forcement  of  railroad  debts,  657.  Sale  of  the  public  works, 
678,  735.  The  canals  and  finances,  693;  720.  Free  suf- 
frage, 775,  776,  790,  791.  * 

Business  of  the  convention—its  distribution,  5,  10  to  20,  22 
to  25,  37  to  53  • 

Business  projet  of  the  committee  of  seventeen,  26  to  42,  45 
to  55. 

Business  of  the  courts—transfer  of,  to  the  new,  611,  612,  615. 
635,  637,  638,  640,  [see  Judiciary  ] 

C 

CAMBRELENG,  C.  C,  the  distribution  of  business,  10, 
The  mode  of  reporting  articles,  94.  Currency  and 
banking,  141,  [article]  290,  754,  755,  756,  757  758,  759, 760. 
830.  Personal  liability,  142,  143,  177,748,749,765,  766. 
Official  inability,  244.  The  veto  power,  284.  The  sena- 
torial term,  312.  The  Richmond,  Suffolk  and  Queens 
district,  349.  Wyoming  and  Genesee,  362,  363.  Inspec- 
tions, 403.  A  judicial  system,  552,  595,  610.  Election  of 
judges,  590.  591.  Conciliation  courts,  600,  601.  The  ca- 
nals and  finances,  697,  700,  717,  726.  Suability  of  corpo- 
rations, 750.  General  laws  for  corporations,  762,  769. 
Suspension  of  specie  payment,  762.  Registry  of  circu- 
lating notes,  762,  763,  764.  Limitation  of  the  aggregate 
bank  circulation,  767,  768.  Resolution  of  thanks  to  the 
reporters,  837.  The  amended  constitution,  838. 
CAMPBELL,  R.,  on  the  educational  funds,  72.  Senate 
districts,  297,  298,  325,  329.  Kings  and  Richmond,  329. 
Districting  of  counties,  362.  The  canals  and  finances, 
707.  Powers  of  boards  of  supervisors,  [article,]  724,  826. 
Canals  and  finances,  355,  356,  489,  540.  571.  602,  654  to  734 
827  to  829.  ■        *        t  *•*» 

Canals,    the  unfinished,  68,  73,  489,   540,  571,  602.     [See 

canals  and  finances  ] 
Canals,  the  and  public  property — value  of,  101,  115. 
Canals,  the  improvement  of,  800,  801. 
CANDEE,  JULIUS,  on  limiting  legislative  sessions,  84. 
Capital  punishment,  abolition  of,  73. 
Carrol  &  Cook,  appointed  printers  to  the  convention,  3. 
Challenge,  the  riyht  of,  67.     [See  rights  and  privileges.] 
CHAMBERLAIN,  C.  T-,  on  the  appointment  of  assistant 
secretaries,  65,  66.    The  unfinished  canals,  68.     The  case 
of  Wyoming  and  Genesee,  348.      Senate  districts,  353. 
The  Genesee  Valley  canal  estimates,  406,  661.     The  ca- 
nals  and   finances,   [article]  602,'  654,  655,  689,  690,  691, 
692  707,710,713.     Improvement  of  the  state  canals,  801, 
828.     The  new  constitution,  839. 
Champlain  canal— its  improvement,  719.     [See  canals  and 

finances ] 
Chancery,  court  of,  59,  71.     [See  judiciary.] 
Chancery  sales  of  infants'  estates,  81,  91. 
Chancery  funds,  91,  123,  346,  384,  432  to  466,  473,  491,  493, 

829,835. 
Charters,  existing,  and  personal  liability,  750,  751. 
CHATFIELD,  L.  S.,  on  the  matter  of  printer,  3  Rules, 
8  The  distribution  of  business,  19,  23,  24.  The  projet 
of  the  committee  of  seventeen,  27,  28,  30,  53,  54.  The 
manner  of  reporting  articles,  70,  96,  97, 108,  109.  The 
number,  term,  election,  &c.  of  senators,  73,  291,  293, 
298,  307,  308.  313,  349,  ,350  Administrative  state  officers, 
[article]  110,  390,  391,  392,  415.  Their  removal,  116,  117, 
118.  Qualifications  for  governor,  216,  217,  218,  219,  221, 
268,  271,  272.  The  power  of  pardon,  &c,  277,  278,  280. 
The  veto  power,  283,  288.  The  basis  of  representation, 
298,  300,  301.  303,  305,  330.  Single  assembly  districts, 
330,331-  The  pay  of  speaker,  339.  Mileage.  340.  Wy- 
oming and  Genesee,  363.  Salaries  and  fees,  368,  387 
393.  State  engineer,  394,  396,  405,  407,  416.  Powers  of 
the  canal  board,  &c.  397  Inspections,  400.  A  judicial 
system,  440,  486,  487,  495,  496,  528,  540,  543,  544,  545, 
546,  549,  551 .  552,  557,  570,  623,  632.  Conciliation  courts 
488,  489,  613.  Re-eligibility  of  judges,  562  Justices 
courts,  619,  620  Taxing  suitors,  630.  Arrears  of  busi- 
ness in  courts,  636,  639,  640.  A  committee  of  revision, 
638.  Simplification  of  legal  practice,  643.  Enforcement 
of  railroad  debts.  658  Canals  and  finances,  654,- 655,  698, 
701,  727,  731,  732.  General  laws  for  corporations,  742. 
Pay  of  legislative  clerks,  742, 
Chenango  and  Chemung  canals,  their  extension,  720,  735, 

793.     [See  canals  and  finances] 
CLYDE,  GEO.  C,  on  the  fees  and  business  of  surrogates, 
22.     The  election  of  surrogates,  district  attorneys  and 
county  treasurers,.  120.    Election  of  judges,  591.    Feudal 
tenures,  782,  802,  804,  899. 
Clerks  of  courts,  626,  627.     [See  judiciary.]    Clerks  in  le- 
gislative payment,  734,  735,  742,  743. 
Clergymen,  their  exemptions,  &c  67,  430. 
Codification  of  the  law,  77,  82,  100, 460,  642,  643,  817,  818 
[See  judiciary.] 
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Committees,  standing,  list  of,  64.  Their  mode  of  reporting, 
68  to  70,  93  10  100.  104  to  110. 

Committee  of  seventeen*  appointment  of,  25.  Compensation 
of  public  officers,  111,  112,  123.     [See  state  officers.] 

Conciliation  courts,  59,  81,  92,  461  to  463,  488,  599,  601,  602, 
613,  638,  641. 

CONELY,  WM.  S.,  on  usarylaws,  68.  The  abolition  of 
ear.ital  punishment,  73.  The  pardoning-  power,  73. 
Bank  and  state,  88,  89.  Number  of  the  assembly,  324. 
Qualifications  of  members,  366-  Judicial  system,  434, 
435,517.  Election  of  judges,  593.  Improvement  of  the 
state  canals,  801.    Qualification  of  voters,  821. 

Constitution,  the  new,  837,  838,  839,  841  to  852. 

Contracts  with  the  state,  extra  allowances  on,  &c  68. 

COOK,  JAMES  3VL,  on  personal  liability,  176,  765.  Dis- 
tricting for  the  assembly,  330,  332,  334.  Salaries  of 
judges,  575.  Their  election,  593-  Masters  and  examin- 
ers, 580.  County  courts,  597,  603.  Police  ju-tices,  625. 
Retro-active  legislation,  750.  Security  for  circulating 
notes,  763.  The  Chenango  and  Chemung  canals  793. 
Improvement  of  the  state  canals,  >c01. 

CORNELL,  BEN  J.  F.,  on  the  freedom  of  conscience,  72, 

430.  triennial  sessions  of  the  legislature,  72.  Biennial 
elections  of  mayor  of  New  York,  77,  773-  Constitutionaliz- 
ing  the  principles  of  government,  78.  '  Qualification  for  go- 
vernor, 131.  The  competency  of  witnesses,  [minority 
article]  685.    Taxation  and  suffrage,  798,  896  to  899. 

Corporations,  other  than  municipal  and  banking-,  172,  530, 
734,  739,  741,  742  744,  to  753,  768  to  770,  775,^778  to  780. 

Corporations,  municipal,  25,  357,  805,  806,  829,  830. 

Corporations,  private,  visitation  of,  82.     [See  corporations.] 

Cost,  securitv  for,  83. 

Counties,  divisions  of,  82,  753,  767. 

Courts,  county,  their  organization,  &c-,  379,  505,  529,  596  to 
612-     [See  judiciary.] 

Courts,  justices,  602,  619,  621.     [See  judiciary.] 

Courts,  keeping  of  moneys  paid  into,  346,  627  to  629.  [See 
judiciary.] 

Courts,  the  present,  abolition  of,  59,  71,  613,  637,  638,  639, 
610,  833,  834,  835.     [See  judiciary.] 

Courts,  arrears  of  business  in,  68,  334,  434.     [^ee  judiciary.] 

Court  of  Errors,  abolition  of,  59.     [See  judiciary.] 

Court,  Supreme,  439  to  573.     [See  judiciary.] 

CROOKER,  GEORGE  A.  S.,  on  the  employment  of  re- 
porters, 34,  42,  43.  Taxation,  133.  Qualifications  for 
governor,  145.  Holding  other  offices,  255.  His  Ordering 
out  the  militia,  256.  Abolition  of  the  office  of  supervisor, 
163.  The  pardoning  power.  238,  277,  279.  Senatorial 
districts  and  terms,  316,  317,  323.  The  pay  of  members, 
337.  Q[  speaker,  319,  363-  Wyoming  and  Genesee,  363. 
The  legislative  term,  367.  State  officers,  392,  404, 407, 
409.    Equal  rights,  419,  420.     Ministers  of  the  gospel,  430, 

431.  County  courts,  505,  582,  596,  597,  603,  604,  607,  608. 
A  judicial  system,  435,  520,  521,  522,  523,  558.  Licensing 
attorneys,  576,  646,  647.  Simplification  of  legal  proceed- 
ings, 582.  Removal  of  judges,  582,  583-  Their  election, 
593.  Appeals,  614.  Justices'  courts,  620.  Conciliation 
courts,  640.  Codification,  642,  643.  District  attorney, 
774.  The  qualification  of  voters,  791,  821 .  Future  amend- 
ments, 794.  Term  of  sheriff,  832.  Future  conventions, 
833- 

Currency  and  banking,  141  to  144,  290,  754  to  769. 772,  830, 
831. 

D. 

Damages  to  contractors,  amount  of,  92. 

DANA,  FEDERAL.  On  the  mode  of  reporting  articles, 
97.  Powers  of  the  convention,  1-22.  The  Governor's 
qualifications,  268.  His  holding  other  offices,  123,  124, 
125,  255.  Pardons  and  reprieves,  242,  279.  Official 
inability,  244.  Term  and  number  of  senators,  297. 
The  pay  of  members,  335,  336,  339.  The  basis  of  re- 
resentation,  360.  Salaries  of  state  officers,  389.  The 
judicial  system,  434,  562,  639.  Conciliation  courts, 
699.  Justices'  courts,  620.  Personal  liability,  748. 
Term  of  sheriff,  771.  The  elective  franchise,  786, 
789,  790,  796,  920.    The  new  constitution,  839. 

DANFORTH,  AZEL  W.  On  the  distribution  of  busi- 
ness, 22.  Exemptions  from  military  duty,  75  The 
Governor's  holding  other  offices,  265.  The  pay  of 
members,  339,  365  Commissary-general,  390,  392. 
Salaries,  405.  Eligibility  of  ministers  of  the  gospel, 
430,  431.  The  judiciary,  632.  The  Black  river  canal, 
654.    Free  schools,  932. 

Debt,  the  public,  93,  103,  655-600,  667-669,  670-674,  680- 
685,  686-696,  696-714,  (see  canals  and  finances.) 

Disinterment  of  the  dead,  631,  S06. 

District  attorneys,  fees  of,  59,  70,  Their  election,  130, 
(see  Judiciary.) 


Districts,  single,  senate  and  assembly,  66,  207,  209,  20* 

to  366,  (see  Legislature.) 
Districts,  Judicial,  71,  72,  74, 91,  614>  (see  Judiciary,) 
Districts,  election,  in  New- York,  70,  80. 
Doorkeepers,   messengers,  &c,  appointment  of,  2,  4 

Their  payment,  736,  837, 
DORLON,   ROBERT.   On  the  extension  of  suffrage 

without  distinction  of  color,  (bis  minority  article,)1 
*246,  822. 
Duelling,  as  a  disqualification  for  office,  77. 

E. 
Educational  funds,  72,  90,  209,  302,  303,  831,  832. 
Electors,  f  onferring  privileges  on,  67,  7S,  764,  824. 
Elective  franchise,  246,  776  to  778,  782  to  793,  79d  to 

799,  819  to  824,  828,  P36. 
Engrossment  of  the  constitution,  committee  on,  806. 
Estates  in  lands,  70,  (see  tenures.) 
Examiners  and  masters  in  chancery,  abolition  of,  680, 

661,  682,  (see  judiciary.) 
Executive  patronage,  6,  34,  (see  Executive,  State.) 
Ex-post-facto  laws,  70.  638,  (see  Judiciary.) 
Executive,  State,  his  election,  tenure,  &c.,76, 112  to 299, 

289,  290,  b26. 
Execution,  exemptions  from,  92,  93,  818. 
Expenses  of  government  from  i917  to  lfc46,  call  for,  630. 
Equity  cases,  taking  of  testimony  in,  678,  679,  680,  682. 


Finances,  the  State,  (see  canals  and  finances)  call  for 
statement  of,  8i. 

FLANDERS,  JOSEPH  R.  On  the  Governor's  military 
functions,  276.  Judicial  system,  436,  472.  Simplifi- 
cation of  legal  proceedings,  682.  Issuing  paper  mo- 
ney, 761.    The  elective  franchise,  821. 

Foreigners,  resident,  taxation  of,  69,  84,  87. 

FORSYTH,  JAMES  E.  On  the  powers  of  boards  of 
supervisors,  55,  82  The  Governor's  military  func- 
tions, 254  Term  and  number  of  senators,  3o9,  310, 
353.  Equal  rights,  351.  The  court  of  appeals,  433. 
Conciliation  courts,  699.  County  courts,  604, 608,  610. 
Term  of  sheriff,  770.  Elections  to  fill  vacancies,  771. 
Eminent  domain,  780,  810.  Appointment  of  major 
generals,  832. 

Freedom  of  conscience,  72,  430,  807. 

Fugitives  from  servitude  or  justice,  their  arrest,  77> 

113,  255,256. 

G. 
GARDINER,  HIRAM.  On  abolishing  the  office  of  sheriff* 

superintendents  of  the  poor  and  common  schools,  71- 

Judicial  oi»tricts    and  appointment  of  judges,  71. 

Th*  combined  locks  at  Lockport,  684. 
Grants,  royal,  82,  83,  102,  119,  120,  818. 
GRAHAM,  GEORGE  G.  On  the  election  of  judges,  692. 

The  canals  and  finances,  731. 
GREENE,  ALPHKUS  S.   On  the  ability  to  Tead  and 

write  as  a  qualification  for  voters,  64,  822,  623. 
Government,  its  fundamental  principles,  78. 
Governor  and  Lieutenant-Governor,  (see  Executive.) 

H. 

Hamilton  and  Fulton  counties,  their  union  as  a  legisla* 
tive  district,  334,  335. 

HARRISON,  JOHN  T.  On  a  registry,  &c,  for  voters, 
66,  58,  321.  Taxation,  102.  103.  Treason,  247.  Qua 
lifications  for  governor,  137,  267,  269,  270.  The  Rich- 
mond and  Kings  district,  329,  330,  349,  360>  824.  Sus- 
pension of  public  officers,  397.  Inspections,  399.  Trial 
by  jury,  426,  427.  The  court  of  appeals,  547.  Re- 
eligibility  of  judges,  562.  Prohibiting  further  im- 
provements, 679.  Vacancies  in  local  offices,  771. 
Negro  suffrage,  789,  790,  791.  Rights  of  married  wo- 
men, 795 

HARRIS,  IRA.  On  the  matter  of  printer,  5.  Judicial 
expenses,  21.  Qualifications  for  governor,  168,  159. 
Disabilities  of  the  clergy,  224.  The  veto  power,  288, 
284.  Term  and  number  of  senatorsj  293.  Single  as- 
sembly districts,  330,  333, 834.  Hamilton  and  Fulton, 
334.  The  pay  of  members,  388.  The  senate  and  as- 
sembly districts,  347,  849.  The  Schoharie  and  Dela- 
ware district,  360,  826.  Length  of  sessions,  365. 
Surveyor-general,  396,  405,  406.  Salaries  of  state 
officers,  404.  Vested  remedies,  432.  Freedom  of 
conscience,  430,  807.  A  judicial  system,  476, 477,  479, 
480,  541,  643,  644,  645,  648,  549,  557,  660,  695,  696. 
Masters  and  examiners,  678,  580,  644.  County 
courts,  597,  604.  Justices7  courts,  619.  Justices  in 
the  cities,  dec,  621,  623.  Simplification  of  legal 
practice,  643.    Land  tenures,  (Article,)  681,  683,  802, 
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-flOS,  SOi,  803,  816,  916,  817.  The  canals  and  finances, 
:710.  Number  of  coroners,  771.  Free  schools,  782. 
Bight?  of  married  women,  794,  812,  813.  Qualifica- 
tions of  voters,  197,  798.  Taxation,  826.  Ihe  law 
of  libel,  827.  The  present  courts,  834  Terms  oi 
existing  county  officers,  834* 

HART,  ORHIS.  On  the  number  of  petit  jurors,  68.  Sa- 
laries of  state  officers,  386.  The  trial  by  jury,  426. 
Election  of  judges  of  the  court  of  appeals,  640.  Con- 
ciliation courts,  613.  The  improvement  cf  the  state 
canals,  800,  801. 

MAWLEY,  ALONZO.  On  the  projet  of  the  committee  of 
seventeen,  37.  Criminal  expenses  of  counties,  70. 
Pardons  and  reprieves,  279.  The  senatorial  term 
and  number,  316,  364.  Conciliation  courts,  698,  641. 
Canals  and  finances,  651.  Enforcement  of  railroad 
debts,  659.    Election  of  loan  commissioners,  772. 

HOFFMAN,  MICHaEL.  On  calling  the  convention  to 
order,  1  Appointment  of  officers,  1,3,4.  Distribu- 
tion of  business,  18,  26.  The  projet  of  the  committee 
of  seventeen,  29,  36,  38,  39,  4b,  o0-  The  manner  of 
.reporting  articles,  106,  107.  Governor's  hoi  ing other 
•offices,  249,  2s0,  263.  Appropriations  by  resolution, 
268.  The  pardoning  power,  277, 280.  The  veto  power, 
386,  286,  288.  lh>  senatorial  term,  323,  324.  The  ca- 
Iials  and  finances,  (  rticle,)  365,  366.  647,  648,  649, 
660,  6j1,  662,  828,  829,  909.  Salaries  of  *tate  offi- 
cers, 38^,  3S6,  387,  38S,  673,  674,  677,  682,  684,  696, 
•699,  909.  A  State  Engineer,  394.  Equal  rights,  419,  420. 
The  trial  by  jury,  428.  A  judicial  system,  435,  492. 
642,  543,  646.  559.  County  courts,  552,  556,  671,  572^ 
601,  607,  610,  619.  Salaries  of  judges,  674.  Licensing 
attorneys,  576.  Electionof  judges,  538,  593.  Appeals, 
615.  Justices,  &c,  in  cities,  622.  Arrears  of  busi- 
ness in  courts,  636  Enforcement  of  claims  against 
railroads,  655,  666,  667,  (59,  667,  669,  670.  Bank  and 
State,  660.  The  Black  river  canal  estimates,  671 
The  sail  duty,  674  Sale  of  the  unfinished  laterals, 
675.  Specific appropriai ions,  721,  722.  Loaning  state 
credit,  722  The  d*  bt  creating  po\rer,  723,  724,  725. 
The  two  financial  at  tides,  733.  Future  cons:jtutional 
amendments,  794.  Leaseholds,  805.  Making  the  suite 
suable  on  claims,  825.  Qualifications  of  voters, 
819.  Common  schools,  831,  832.  The  new  constitu- 
tion, 836.    An  address  to  the  people,  836;  839. 

HOWLETT,  HEMaN  R    Appointed  doorkeeper,  2. 

HUNTINGTON,  A.  On  the  distribution  of  school  mo- 
neys, 93  County  courts,  604.  On  affixing  his  name 
,to  the  new  constitution,  839. 

HUNTINGTON,  E.  On  the  subject  of  State  Engineer, 
896,  407,  408.  The  debt  treating  power, 724,  725.  The 
qualifications  of  voters,  821.  On  the  new  constitu- 
tion, 840. 

HU  TCHINSON,  JOHN  L.  On  the  case  of  Hamilton  and 
Fulton,  334. 

HUNT,  JOHN  H.  On  the  election  of  jurors  and  judges, 
78,79.  The  Governor's  term,  128.  His  qualifications, 
144,  145,  178,  268.  Pardons  and  reprieves,  240.  The 
basis  of  representation,  346,  361.  Districting  for 
the  assembly,  in  INew-York  city,  347.  Terms  and 
number  of  senators,  354.  The  duty  of  government, 
421.  The  judicial  system,  440,  659,  595.  Electing 
judges,  563,  668.  Confining  them  tq  their  districts, 
%  693.  Conciliation  courts,  599,  613.  County  courts, 
603.  Appeals,  615,  616.  The  canals  and  finances,  706, 
707.    The  right  of  suffrage,  786,  786,  821. 

HYDE,  JOHN.  On  the  sale  oi  non-resident  lands  for 
taxes,  77. 

I. 
Interest,  the  rate  of,  68,  714. 
Infants'  estates,  sales  of,  (see  chancery  sales.) 
Inspections  of  produce,  <fec,  397,  397  to  402. 
Impeachments,  court  for  the  trial  of.  434  to  437    (see 
Judiciary.) 

J. 

JONES,  D.  R.  Ff  OYD.  On  the  distribution  of  business, 
5,13,14,  1&,  24.  His  projet  from  the  committee  of 
seventeen,  27, 35,  47,  49,  54.  The  delivery  of  fugitives, 
113.  Eligi;  ility  of  legislators  to  the  United  States 
Senate,  344.  The  senatorial  term,  312.  Aggregate 
fractional  representation,  367.  Inspections,  403.  The 
qualifications  of  voters,  791,  798.  Future  constitu- 
tional amendments,  794.  Election  of  Commissary- 
General,  799,  800.    Qualifications  of  voters,  819,  821. 

JORDAN,  AMBROSE  L.  <>n  estates  in  land,  fines  on 
alienation,  kc.  70.  Codification,  78.  Royal  grants,  83. 
The  mode  of  reporting  articles,  99.  Qualifications 
fi»r  Governor,  145, 146, 147, 231, 271,  873*    His  military 


functions,  243,  244.  His  holding  other  offices,  248. 
260,  253,  255.  Official  disability,  242.  The  basis  of 
represenation,  300,  301.  Term  and  number  of  sena- 
tors, 307.  Districting,  326.  Hamilton  and  Fulton,  334* 
The  pay  of  members,  336,  337.  State  engineer,  406. 
The  trial  by  jury,  426,  427,  4a8,  429.  A  judicial  sys- 
tem, 436,  437,  440,  446,  447,  448,  449,  467,  486,  487.  Con- 
ciliation courts,  462,  463,  640,  641.  County  courts* 
496,  529,  555.  The  judiciary  plan  of  the  committee  of 
thirteen,  606,  607,  608,  509,  510,  fill,  612,  513,514,  615, 
616,  517, 640,  541,  643,  553,  666,  566,  566,  567,  571.  Taxing 
suitors,  630.  County  commissioners,  633.  Appeal-, 
634.  Remedies,  636.  Arrears  of  business  in  courts, 
637,  638,  639.  Prerogative  writs,  642.  Enforcement 
of  claims  against  railroads,  655,  656,  657,  667,  668,  672. 

General  laws  for  corpora tions,  741,  742,  744,  76i,  768, 
761.  Preference  to  bill  holders,  766.  His  report  of  the 
revised  articles,  799.  Separate  submission,  802.  Feu- 
dal tenures,  S02,  803. 

Judiciary,  the,  370,  374,  376,  377,  411,  433,  444,  493,  644, 
645,  64«,  826,  827,  833  to  835. 

Judicial  expenses  and  business,  inquiries  in  rela- 
tion to,  5,  9,  20,  21,  22,  71,  72,  74,  bO,  81,  84,  92,  115,  174. 
672. 

Judicial  patronage  and  fees,'69,  75. 

Judges,  plans  for  their  appointment  or  election,  71,  91, 
103. 

Jurors,  number  of,  fee,  58,  78,  120. 

Jury  duty,  exemptions  from,  58. 

Jury  trial,  waiver  of,  67. 

Judicial  decisions,  publication  of,  641. 

Justices,  police,  recorders,  &c,  621  to  626. 

K. 

KEMBLE,  GOUVERNEUR,  on  the  governor's  holding 
other  offices,  252.  The  senatorial  term,  316.  The 
matter  of  Hamilton  and  Fulton,  334.  State  engineer 
and  surveyor,  403.  Execution  of  judgments  notwith- 
standing appeals,  r>36,  65.     County  courts,  600. 

KENNEDY,  JOHN  A.,  on  the  projet  of  the  committee  of 
seventeen,  52.  Imprisonment  of  witnesses,  85.  Re- 
gistration, 68,  121.  Constitutionality  of  bank  issues- 
77.  Duelling  as  a  disability,  77.  Viva  voce  appoint- 
ments, 192,  834,  835.  The  basis  of  representation,  305, 
360,361.  Single  assembly  districts,  332-  The  pay  of 
members,  338,  365.  The  Richmond  and  Kings  district, 
349.  Equal  rights,  350,  351.  The  New  York  city  sen- 
ate districts.  355,  359.  Term  and  number  of  senators, 
316,  358.  Wyoming  and  Genesee,  363,  368.  Inspec- 
tors of  prisons,  396.  Inspections,,  399,  400.  The  elec- 
tive franchise,  783,  784,  7S5,  791,  821. 

KINGSLEY,  CKYUS  H.,  on  the  jury  trial,  429.  The 
rights  of  citizens,  801. 

KIRKLAND,  CHAS.  P.,  Executive  and  judicial  patron- 
age, 34.  69.  Qualifications  for  voters,  66,  777,  778, 
7b9,  790r,  819,  821.  Abolishing  the  court  of  ErrorSj  69, 
76,  576.  The  powers  of  the  convention,  113,  114»- 115, 
120,  121.  Qualificauons  tor  governor,  1852  186.  His 
holding  other  offices,  282.  Delivery  of  fugitives.  266. 
Basis  of  representation,  303.  Term,  <kc.  of  senators, 
308,  317,  318,  359.  Hamilton  and  Fulton,  334.  The 
pay  of  members,  339,  364.  The  judiciary,  [his  article] 
373,  377,  435,  466,  437,  438.  State  officers,  396,  404, 
409.  Powers  of  the  canal  board,  &c,  416,  417.  The 
trial  bv  jury,  426.  A  judicial  system,  449,  450,  45i, 
452,  453,  454,  455,  456,  467,  467,  494,  573.  Conciliation 
couris,  460,  461,  462,  598,  599.  County  courts,  534, 
535,  646.  Testimony  in  equity  cases,  580.  Election 
of  judges,  586,  687.  Their  removal,  683,  833.  Taxa- 
tion of  suitors,  633.  Arrears  of  business  in  courts, 
639.  Prerogative  writs,  642.  Simplification  of  legal 
practice,  644.  The  canals  and  finances,  682,  721,  7*2, 
724,  828,  S78  to  88*.  Chenango  and  Chemung  canals, 
735.  General  laws  for  corporations,  741.  Taking  pri- 
vate property  by  corporations,  760.  -Their  suability, 
750.  Personal  liability,  764,765,  830.  Electionof  loan 
commissioner*,  773.  Future  constitutional  amend- 
ments, 794.  Rights  of  married  women,  794.  -Free 
schools,  832. 

L. 
Lateral  canals,  655  to  661,  666  to  670,  673  to  675,  660 

to  707.    [See  canals  and  finances.] 
Lands,  sale  of  for  taxes,  77. 
Land  monopolies,  restraints  on,  143. 
Leasehold  estates.  143.    [See  tenures.] 
Legislature,   the,  its  organization,  powers,  kc ,  907* 

290  to  367,  368,  714,  824  to  826. 
Legislative  clerks,  payment  of,  734}  735,  742, 744. 
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Liability,  personal,  of  corporators,  67,  176.  [See  cur- 
rency and  banking  ] 

Libel,  the  law  of,  67.    [See  rights  and  privileges.] 

Lieutenant-governor,  abolition  of  the  office  ol,  125,  136 
(See  state  officers.] 

LOOM1S,  A  The  distribution  of  business,  10,  13,  16, 
23,  24.  The  projet  of  the  committee  of  17—28,  48,  50, 
61,  62?  54.  Employment  of  reporters,  43  Equalizing 
taxation,  59,  85.  Chancery  funds,  91,  445,  835.  Mode 
of  reporting  articles,  94,  95,  109.  The  governor's 
qualifications,  271,  272.  His  holding  other  offices, 
124.  His  salary,  225.  Corporations  other  than  bank- 
ing and  municipal,  [article,]  171,  172,  173,  174.  Per- 
sonal liability,  174,  746,  747,  765,  779.  Office  of  re- 
gent, 209.  Pardons  and  reprieves,  235.  Official  ina- 
bility, 245.  Appropriations  by  resolution,  259.  The 
veto  power,  260.  The  basis  of  representation,  300, 
SOI.  The  senatorial  term,  312,  358.  Single  assembly 
districts,  334.  Hamilton  and  Fulton,  334,  335.  '/he 
pay  of  members,  337,  364.  Their  eligibility  to  the 
United  States  senate,  340,  341.  Stale  officers,  394, 
895,  396,  407,  416.  Inspections,  402,  403.  The  trial  by 
jury,  424,  426,  427.  A  judicial  system,  440,  463,  475, 
476,  486,  496,  560,  541,  596.  County  courts,  496,  518, 
619,  529,  651,  604,  609,  611,  631.  Terms  of  judges,  650. 
Their  removal,  582,  583,  584.  Their  election,  583,  692. 
Licensing  attorneys,  676.  Vacancies  on  the  bench, 
696,  827.  Conciliation  courts,  599,  600.  Arrears  of 
business  in  the  courts,  611,  636,  fc39,  640.  Appeals, 
601.  Keeping  of  moneys  deposited  in  court,  627.  Tax- 
ing suitors,  6*9,  633.  Publication  of  decisions,  &c, 
641.  Amplification  of  legal  practice,  643.  The  canals 
and  finances,  686,  696,  697,  719,  720,  793,  724,  727, 
728.  General  laws  for  corporations,  736,  768,  769. 
Future  constitutional  amendments,  794.  Rights  of 
married  women,  795,  813.  Residence  of  voters,  797. 
Improvement  of  the  canals,  801.  Leasehold  estates, 
805*.  Competency  of  witnesses,  808.  Free  schools, 
832.    Eight  of  suffrage,  836. 


MANN,  GEO.  S.  On  the  distribution  of  business,  22, 
24.  Periodical  revisions  of  the  constitution,  81.  Bank 
and  state,  82.  The  mode  of  reporting  articles,  99. 
Qualifications  for  governor,  206,  270.  His  culling  out 
the  militia,  256.  The  veto  power,  266,  267,  283.  Funds 
and  estates  in  chancery,  346,  384,  433,  445,  466,  49 1, 
725,829.836.  Inspections,  400,  402.  A  judicial  sys. 
tem,  467,  468,  533,  540,  651,  552,  556,  567,  693,  639.  Sim- 
plification of  pleadings,  632, 633.  Licensing  attorneys, 
677,625.  Election  of  judges,  689,  693.  County  courts, 
697,  6-i  1.  Conciliation  courts,  698.  Keeping  of  mo- 
neys deposited  in  court,  627.  The  canals  and  finan- 
ces, 717.  Legislative  clerks,  &c,  734,  735,  742,  743, 
782.  Personal  liability,  746.  Leasehold  estates,  817. 
The  elective  franchise,  821. 

Manual  of  the  convention,  2,  33. 

Married  women,  their  separate  property,  65,  116.  794, 
795,  811  to  813,  818,  819,  907,  908. 

MARVIN,  RICHARD  P.  On  the  projet  of  the  committee 
of  17— 49,  50.  Taxing  mortgaged  property,  133.  Quali- 
fications  for  governor,  169,  160.  His  holding  other 
offices,  126.  Teim  and  number  of  senators,  309,  314, 
352,  865  to  863.  The  pay  of  members,  337.  Their 
eligibility  to  the  United  States  senate,  341,  342.  A 
future  increase  of  senate  and  assembly,  355,  357. 
Salaries  of  state  officers,  385,  387,  388,  403,  404.  State 
engineer,  396.  The  canal  board,  &c,  396,  416.  A  ju- 
dicial system,  463,  464,  466,  467,  494,  495,  625,  526,  556. 
County  courts,  529,  596,  597.  Future  constitutional 
amendments,  [article]  667,  792,  794.  Removal  of 
judges,  583,  684.  Prerogative  writs,  641,  642.  En- 
forcing debts  against  railroads,  669,  670.  Sale  of 
the  public  works,  678.  The  canals  and  finances,  678, 
679,  690,  697,  698,  699,  700,  702,  710,  711,  718,  719,  720, 
722,  729,  730,  828, 829.  General  laws  for  corporations, 
737,  768,  769.  Personal  liability,  746,  747,  779.  Limi- 
tation of  the  aggregate  bank  circulation,  767.  Elec- 
tion of  county  treasurers,  773.  Qualifications  of  vo- 
ters, 793,  821.  Chenango  and  Chemung  canals,  793. 
Restraints  on  the  passage  of  bills,  826.  Making  the 
state  suable  on  claims,  825.  The  new  constitution, 
839. 

MAXWELL,  Wm.  On  the  arrangement  of  the  Tomp- 
kins, Seneca  and  Chemung,  and  the  Steuben  and 

.  Yates  districts,  356.  The  Chenango  and  Chemung 
canals,  793 

Mayor  of  |tew  York,  term  of,  77.  _ 

ll*!BLLf  ELIHtt.  dn  county  amrtt,  aW. 


MILLER,  JOHN.  Relative  to  the  trial  b?  jury,  IW 
Conciliation  courts,  461,  638,  640.  Payment  of  chap- 
lain, 837. 
Militia,  the,  346,  799,  800,  832,  833. 
Military  duty,  exemptions  from,  76,  80,  81. 
MOrvKIS,  RObER  i  H.  On  the  matter  of  printer*  3.  Ju- 
dicial expenses,  22.  The  projet  of  the  committee  of 
17—33,  60,  53.  .single  senate  and  assembly  districts, 
56,  318.  Taxation  of  resident  aliens,  68.  Of  non-resi- 
dents, 84,  67.  Non-imprisonment  lor  debt,.  68.  Ar- 
rears of  business  in  the  courts,  68.  The  election,; 
tenure,  &c,  of  the  governor  and  lieutenant  governor, 
[article,]  76,  113,  lv7.  Mode  of  repor.ing  articles,  92. 
Royal  grants,  119.  The  governor's  term  and  qualiti 
cations,  129,  140,  213,  214,  215,  216.  His  salary,  226, 
228.  His  holding  other  offices,  248,  264.  Pardons  and. 
reprieves,  2*7,  238,  240,  241,  277,  278, 281.  Delivery  of- 
fugitives,  255,  266.  Calling  out  the  militia  in  aid  ot 
sheriffs,  2o6.  Appropriations  by  resolution,  268.  The- 
basis  oi  representation,  303,  304.  Length  ol  sessions, 
366.  Pri&on  inspectors,  415.  A  judicial  system,  480, 
643,  647,  548,  5*9,  559,  660,  69a,  694,  595.  County 
courts,  556,  556.  Taking  testimony  in  equity  cases, 
680.  Removal  of  judges,  582,  684.  Justices,  &c,  in- 
cities,  622,  623,  6*4,  834,  835.  clerk  of  the  supreme 
court,  626.  Limiting  aj.pt  a. s,  634.  The  debt  creating, 
power,  7.6.  General  laws  for  corporations,  761,  762. 
Personal  liability,  779.  Granting  franchises,  779. 
Qualifications  ol  voters,  792,  797,  822,  8.3.  The  Che- 
nango and  Chemung  canals,  793.  eights  of  named 
women,  811,  8t2.  imprisonment  of  witnesses,  815. 
Inspections.  834.  Surrogate  of  i\ew  York,  827.  The 
new  constitution,  838 
Mortgaged  property,  taxation  of,  93,  100,  101,  133,  134. 
Municipal  corporations,  [see  corporations.] 
MURPHY,  HENkY  C.  On  municipal  corporations,  26,, 
26.  The  projet  ol  the  committee  ol  17-49.  One  year's 
citizenship  and  registration  for  voters,  67,  68.  tie- 
stricting  judges  to  judicial  duties,  75,  676.  Royal 
grants,  82,  83,  102.  119,  818.  Taxation  of  personal 
property,  84,  86,  88.  The  "  native"  and  other  qualifi- 
cations lor  governor,  129,  130,  163,  164,  268.  Pardons 
and  reprieves,  2a3.  Official  inability,  243.  The  gov- 
ernor's holding  places  in  corporations,  264,  282.  The 
ba&is  of  representation,  301,  302,  360.  Number  of  the 
assembly,  3.4.  The  matter  of  Richmond  and  Kings, 
330,  349,  354,  358.  The  New  York  city  senate  districts, 
359.  Districting  for  the  assembly,  346,  348.  Munici- 
pal corporations,  [article]  357,  Su6,  8  9,  829.  Pay  of 
members  of  the  legislatuie,  365.  Funds  and  estates 
in  chancery,  384.  Inspections,  397,  398,  399,  401,  402. 
General  and  special  terms  of  the  supreme  court,  668. 
569,  670,  &73.  Licensing  attorneys,  o77.  Masters  and 
examiners,  581,  582.  Election  oi  judges,  684,  590,  692. 
Associate  judges,  695.  Conciliation  courts,  699. — 
County  courts,  604,  607,  60S.  Justices,  &e.,  in  cities* 
624,  834.  Keeping  of  money  deposited  in  conn,  62s, 
629.  Taxing  suitors,  634.  Limiting  appeals,  634.— 
Future  taxation,  7i£,  730,  73k  General  laws  for  cor- 
porations, 737,  733,  739,  740,  741,  762,768,806.  Issuing 
bills  of  credit,  761.  Personal  iiaDiliiy,  765.  Compe- 
tency of  witnesses,  809,  810,  81 1.  Rights  of  married 
women.  812.  Qualifications  of  voters,  819,  820,  821, 
£23. 

N. 

Naturalization  laws,  as  connected  with  suffrage,  74, 9L 
[See  elective  franchise.] 

Negro  suffrage,  68,  246,  836. 

NELLIS,  JOHN.  On  the  power  to  take  lands  for  roads 
and  bridges,  72.  Security  for  costs,  83.  Separate 
property  of  married  women,  813. 

NICHOLAS,  ROBERT  C.  On  the  projet  of  the  commit- 
tee of  17—41,  47.  The  mode  of  reporting  articles,  100, 
105.  Qualifications  for  governor,  138,  144,  305,  206, 
His  holding  other  offices,  252,  253.  Pardons  and  re- 
prieves, 235,  236,  238,280.  Official  innbility,  244.  Ve- 
to.power,  283,  2h7.  Term  and  number  of  senators, 
313,  353.  The  senate  apportionment,  330.  The  pay 
of  members,  335,  336,  340,  364.  Single  districts,  347. 
Salaries  of  state  officers,  385-  State  engineer,  394. 
395,  409.  Suspension  of  the  treasurer,  397.  Vested 
remedies,  421.  Funds  and  estates  in  chancery,  446 
County  courts,  496,  497,  529.  A  judicial  system,  436, 
631,632,545,  516,  558,  559.  Removal  of  judges,  683. 
Conciliation  courts,  698.  Taxing  suitors,  629,  630. 
Codification  643.  Canals  and  finances,  71 1.  The  right 
or  eminent  domain,  760,  751.  General  laws  for  cor- 
porations, 761,  782.  Security  for  circulating  notes. 
764,  Personal  liability,  706.   Limitation  of  the  aggrts 
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$ate  bank  circulation,  767.  Th«  elective  franchise, 
790,791,  836.  Election  of  commissary  general,  800. 
Leasehold  estates,  804,  616,  817. 

HI  OLL,  HENRY.  On  judicial  expenses  and  business, 
9,  83,  34.  The projeiof  the  committee  of  17~«49,  53. 
Jury  trials,  68.  Codification,  77,  78,  643, 817, 818.  The 
educational  funds,  80,  209,  302,  303,  [article,]  831,  832. 
Interchange  of  legislative  bills,  10:2.  1  heir  tit  Its,  134. 
Qualifications  for  governor,  165.  Appropriations  by 
resolution,  967.  Term  and  number  of  senators,  294, 
314.  Single  districts,  3*3.  The  pay  of  members,  336, 337. 

Funds  and  estates  in  chancery ,346,445.  Equal  rights, 337, 
361.  The  N.  V.  city  senate  districts,  369.  Inspections, 
400.  -t  judicial  system— law  and  equity,  464, 488,  643, 
670,  673,  593,  594,  641,  649,  6d6,  567,  660.  Ke-eligibility 
and  terms  of  judges,  663.  Their  election,  6J2,  593. 
Their  salaries,  675.  Judicial  patronage,  576.  Mas- 
ters and  examiners,  678,  581.  Confining  judges  to 
their  districts,  585,  686.  Conciliation  courts,  59s, 
699,  Simplification  of  legal  practice,  643.  The  canals 
and  finances,  713.  The  debt  creating  power,  7i6. 
General  laws  for  corporations,  736.  Personal  liabili- 
ty, 747.  Qualifications  of  voters,  792,  820,  821,  822. 
Feudal  tenures,  803,  804.  Leasehold  estates,  804,  816. 
An  address  to  the  people,  837. 

Non- imprisonment  for  debt  —  constitutionalizmg  it, 
68,  72. 

O. 

Oaths  and  affirmations,  685,  833. 

O'CONOK,  CHARLES.  On  the  distribution  of  business, 
17, 18.  The projet  of  the  committee  of  17—37,  3?,  41. 
Qualifications  of  voters,  56,  797,  798,  819.  The  "na- 
tive" and  other  qualific  Uions  for  governor,  156,  157, 
168,  209,  210,  211,  212,  268,  281.  His  holding  other  offi- 
ces, 282.  JHis  powers  as  commander  in  chief,  276.  The 
pardoning^ power,  240,  241,  277.  The  basis  of  repre- 
sentation, 299,  300,360.  Eligibility  of  legislators  to 
the  United  states  senate,  344,  345.  Double  senate  dis- 
tricts, ana  an  increase  of  senators,  352,  86i  to  865.  The 
ride  and  tie  system,  354.  The  New  York  city  se- 
nate districts,  369,  8:25.  His  plan  of  a  judicial  sys- 
tem, 374,  375,  376.  Inspections,  401,  402,  826.  Trial  by 
jury,  423,  424,  425,  427,  8u7.  Funds  and  estates  in 
chancery,  433.  The  supreme  court  law  and  equity, 
440,  441,  442,  443.  The  plan  of  the  committee  of 
13—435,  437,  496,  601,  502,  503,  604,  606,  606,  541, 
641,  551,  659.  County  courts,  651,  654.  Judicial  pa- 
tronage, 575.  Taking  of  testimony  in  equity  cases, 
680.  Appeals,  614,  634,  644.  Arrears  of  business  in  the 
courts,  [report,]  6  5,  636,  637,  639,  640.  Justices,  &c, 
in  cities,  m-i, 623,  884.  The  cabals  aud  finances,  713. 
Gifts  and  grants  of  public  money,  723.  General  laws 
for  corporations,  744, 769.  Personal  liability,  7^8, 779. 
Future  constitutional  amendments,  793.  Kights  of 
married  women,  794,  811,  907.  Rights  of  the  accused, 
801.  Common  schools,  332.  Separate  submission, 
835,  836.    The  new  constitution,  838. 

Officers,  public,  their  compensation,  111,  112.  [Adminis- 
trative state  officers.] 

Officers,  local,  their  appointment,  tenure,  &c«,  246,  769  to 
775,  780,  832 

Office  holding,  double,  restraints  on,  123,  834. 

Oneida  river  improvement,  propositions  in  relation  to,  719, 
727,  828. 

Organization  of  the  convention,  1,  2,  3,  4,  5 

P. 

Pardon,  the  power  of,  vesting  it,  73,  83,  111.  [See  execu- 
tive.] 

PARISH,  RUSSELL,  on  the  Black  River  Canal  estimates, 
and  the  application  of  the  surplus  revenues,  671. 

PATTERSON,  GEO.  W.,  on  the  appointment  of  printer, 
3.  Door  keepers  and  messengers,  4.  Rules,  6,  7.  The 
proj$t  of  the  committee  of  seventeen,  27,  28,  30,  32,  35, 
49.  Assistant  secretaries,  60,  62,  63,  64.  Bank  and  state, 
90.  Qualifications  for  governor,  130,  132,  166,  200,  201. 
His  salary,"  227,'  His  holding  a  military  command  under 
the  tJtifted  States,  276.  His  holding  other  offices.  248, 
240,  253.  Pardons  in  id  reprieves,  238,  278.  Appropria- 
tions by  resolution,  258.  The  veto  power,  266,  285. 
Terms  and  number  of  senators,  312,  316.  The  New 
Yorji  Senate  dislricj,  359.  Wyoming  and  Genesee,  362. 
Salaries  of  state  officers,  386,  388.  Their  fees,  393.  State 
engineer,  390,  096.  Inspections,  399,  401,  402.  A  judi- 
cial system,  437,  545,*  549,  565, 571,  572,  626.  Funds  and 
estates  in  chancery,  433.  County  courts,  497,  498*  409, 
500,  $01,  611,  632.  The  election  of  judges,  103,104546, 
563,  589,  593.    Their  holding  other  offices,  577.     Their 

.  «al*rie»»  574.    Their  removal,  682,  583/1564.    Licensing 


attorneys,  576,  577.  Conciliation  courts,  599,  60Q,  613. 
Codification,  643.  Keeping  of  money  deposited  in  court, 
627.  Taxing  suitors,  634.  Enforcing- railroad  debts,  668, 
669,  672,  673.    The  canals  and  finances,  672,  ^3,  674, 

'  699,  712,  713,  724,  730,  731,  732.  Sale  of  the  unfinished 
laterals,  674.  General  law*  for  corporations,  745.  Per- 
sonal liability,  748,  765.  Security  for  circulating  notes, 
763.  Preferences  to  bill  holders,  766.  Term  of  sheriff, 
770.  Removal  of  local  officers,  770-  Fees  of  attorneys, 
775.  Free  schools,  782,  831.  The  elective  franchise,  58, 
790,  822.  Future  amendments,  793.  794.  Rights  oF-mar- 
ried  women,  795.  Trial  by  jury,  b07.  Land  tenures, 
816.  Separate  submission,  835.  Judicial  offices  in  cities, 
835.  The  new  constitution,  837.  Resolution  of  thanks 
to  the  president,  840. 

Patronage,  executive  and  judicial,  5,  34,  59.  [See  execu- 
tive and  judiciary.] 

Pay  of  members  of  the  legislature,  71,  336,  337,  338,  339, 
364,  3G5. 

PENNIMAN,  WJVL,  on  the  qualifications  for  governor, 
139,  140,  187;  188,  189,  200  Abolishing  county  superin 
fendenta,  230  The  veto  vower,  265,  266.  Terms  and 
number  of  senatorY/291,  202:  Number  of  the  assembly, 
324.    Election  of  judges,  592.     Free  suffrage,  776- 

PERKINS,  BISHOP,  on  the  appointment  of  printers  and 
doorkeepers,  4,  8.  Judicial  expenses,  9,  20.  The  projet 
of  the  committee  of  seventeen.  27,  23,  55.  The  mode  of 
reporting  articles,  69.  Taxation  of  personal  property,  85. 
Bank  and  state,  89,  90.  Taxing  mortgages,  100r  101. 
Removal  of  officers;  116,  117.  Qualification  for  gover 
nor,  131,  iS6,  187.  Terms  and  number  of  senators.  292 
307,  313.  Senate  and  assembly  districts,  329,  331,'  334, 
Hamilton  and  Fulton,  334,  335.  Wyoming  and  Gene- 
see, 348.  The  basis  of  representation,  361.  Length  of 
sessions,  363.  The  election,  tenure,  &u.  of  stale  officers, 
[minority  article]  369,  370.  Their  salaries,  385,  3S7 
Their  fees,  393.  The  appointment  of  treasurer,  389. 
Terms  of  state  officers,  390.  State  engineer,  394,  395, 
406.  A  commissioner  of  public  works,  396.  Salary  of  canal 
commissioners,  396.  Inspectors  of  stale  prisons,  396,  415, 
416.  The  canal  board,  &c,  397.  Treasurer.  307,  403 
Inspections,  399.  Removal  of  official  delinquents,  417. 
833.  Funds  and  estates  in  chancery,  444,  445.  A  judicial 
system,  434,  474,  547,  572,  594.  County  courts,  526,  604 
610-  Salaries  of  judges,  575.  Their  removal,  583,  584 
Their  election,  592.  Supplying  vacancies,  596.  Codifi- 
cation, 643.  Enforcement  of  railroad  debts,  657.  The 
canals  and  finances,  701,  721,  727.  General  laws  for  cor 
porations,  736,  768.  .Right  of  suffrage,  789,  791,  792, 
796.     Freedom  of  conscience,  807. 

Personal  liability  of  corporators,  67,  141, 142,  143,  175, 745, 
746,  749,  765. 

Pleadings,  simplification  of,  530,  533,  641,  643.  [See  judi 
ciary.j 

PORTER,  JOHN  K.,  on  the  qualifications  for  governor, 
192,  193,  194,  195,  196.    The  trial  by  jury,  425. 

POWERS,  JAMES,  on  losses  by  hank  failures,  75,  76. 

Prerogative  writs,  641,  642. 

President's  address,  on  taking  the  chair,  1.  On  adjourning 
the  convention  sine  die,  840.  • 

Printer  to  the  convention,  appointment  of,  3. 

Privileges,  special,  inhibiton  of,  82.    [??ee  corporations.] 

Property,  private,  the  taking  of,  for  public  use,  83,  84,  90, 
749,  750.     [See  rights  and  privileges.] 

R. 

Railway  associations,  plan  for  the  formation  of.  73. 

Recess  of  the  convention,  135,  143,  174. 

Registration,  expenses  of,  56,  57,  58,  68,  81,  321. 

Remedies,  legal,  the  protection  of.  634. 

Removal  of  public  officers,  proposition  in  relation  tO«  116, 
117,118.  !      ^ 

Rent  charges,  in  perpetuity.  70.     ISee  tenures.] 

Reporters  to  the  convention,  proposed  appointment  of.  35, 
41,42,43.44,837. 

Representation,  basis  of,  discussed,  298,  305,  360,  362.  [See 
legislature  and  executive.] 

Residence,  as  a  qualification  for  electors,  91.  [See  elective 
franchise.] 

Retrospective  legislation.  70.     [See  legislature.] 

RHOADE*,  ELIJAH,  on  judicial  expenses.  9.  20.  21.  The 
projet  of  the  committee  of  seventeen.  3i,  40.  51.  Sala- 
ries and  fees,  34,  225,  226.  Assistant  secretaries,  53. 
Salt  lunds,  67,  711,  720.  Retrospective  legislation,  70. 
Arrest  of  fugitives  from  slavery,  77.  Taxation  of  per- 
sonal property,  87.  88.  The  funds  in  chancery,  91, 12a 
Mode  of  reporting  articles,  106.  Taxing  mortgaged  pro- 
perty, 133.  Qualifications  for  governor,  131.  132,  201, 
202.    His  holding  other  offices.  121, 264.    Pardons  and  re. 
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wrieves  111.  236,  239,  27?.  Lieutenant  governor  s  pay, 
5s  446  Thfveto  power,  259,  201,  265.  .  Term  and 
«Tmt*r  «f  senators  294,323.350.  The  basis  of. repre- 
SnS ^  We  assembly  district, ^6 i  to 
missary  ieneral,  392.  State  engineer,  39-1,  39o,  40o,  40o, 
fm  inspections,  399.  401,  402.  The  trial  by  jury,  42u, 
$6.  cSSSStioicodr^i^SOO^ia.  A  jud!^  sys- 
tem, 486.  528  Masters  and  examiners,  5b0.  Justices 
cout*  620.  Police  justices,  624.  Keening  of  money  ue- 
nosited  in  courts,  627.  Taxation  of  suitors,  W3-  Oaths 
SSrmations/farticle]  663.  ™*w>f^to*™* 
699.  Specific  appropriations,  &c,  722.  liie  deb tut - 
ing  power,  726-  General  laws  for  corporations,  74o,  .61 
TlrSi  of  sheriff,   770.    Removal  of  local  otncew,    ^0. 

EIC^nS^^S1^""^  the  convention  4. 

eRu^T\^a!  expenses,  20,  21.    The  j^etot  ;  e 
committee  of  seventeen,  34,  3o,  36,  3&,  40,  4i>,  <w.     in 
dian  suffrage,  67.    A  «°wu  court  of  appeals,  /0.     JUk^g 
of  private  property  for  corporate  uses,  84,  74*.     x^^ 
of  personal  property,  65.    Bank  and  stave,  t8,  &9.    Mode 
Of  Prepo  thuf  articles,  94.     Qualifications  tor  governor, 
202.     His  salary,  225.    His  holding  other  offices.  125     *u, 
249,  253,  251,  238.     Restraints  on  the   passage  oi  bids, 
134  209,  224,  226.    Pardons  and  reprieves.  23o,  237.  _  Oiii- 
«ia  inability,  245.    Pay  of  lieutenant  governor ,  24o.     Of 
members,  338,  339     Number  and  term  oi  senatoi,    £1, 
292,  294,  297,  307,  308,  315.     .Senate  district*,  ^lo,  .^0. 
Wyoming  and  Genesee,  335,  363.     Uisiricting  ior  the :  as- 
sembly, 318.    The  basis  of  repre seniat ion  ,00,  Jb  .     >a-. 
Ss  of  state  officers,  368,  369,  336,  404.     Their  election, 
390.      A  state  superintendent  of  common  school.,,  ,w4. 
State  engineer,  394.  396,  409      A  judicial  system,  440, 
Jfffi  556,  593.    County  courts,  497,  519,  551  to 
596    597    601,"  607,  632.    Election  and  terms  ot  judges, 
563,  586'     Their  salaries,  573-  574,  575.     Conciliation 
courts,  598, 600.    Justices  courts,  620.    Keeping  oi 'money 
deposited  in  courts,  627.    Taxation  of  suitors,  633.    En- 
forcement of  state  claims  against  railroads,  6a6,  6o7,  069. 
The  canals  and  finances,  650,  697,  711,  722.     General 
laws  for  corporations,  739,  768.    Personal  liability,  748. 
Term  of  sheriff,  770.     Salary  of  district  attorney,  ^4. 
Qualifications  of  voters,  793,  821.    Exempting  ministers 
of  the  gospel  from  taxation,  809.    Licensing  attorneys, 
827.    Common  schools,  831-     Separate  submission,  83o. 

A^^^W**  351,  417  to  430,  801, 

805,60610  815,817,818. 
Roads  and  bridges,  private,  /2. 

aSfen',  2    lq?alizanrion  ?f  taxation,  67.    Vtttagn 
!ff  nrivate   corporations,  82.      Funds  in   chancery,  123. 
%£$EriJ^£™™>  166,167.    Personal  habihty, 
177     Election  of  Suited  States  senators,  209.    The  mat- 
ter of  Skidmore  vs  Hallett,  223.    Pardons  and  repne  j  es, 
&     Offldal   inability,  243.     The    governor's   ho ding 
-other  offices,  251,  252     A  military  command  under  the 
iKSwl  States,  254.    The  number  and  terms  of  senators, 
STtS sen'aW  districts,  323,  349,  350   351  •Hamilton 
fnd  Fulton,  334,  335.    The  pay  of  legislators,  33 7.    Their 
-lio-iKiiitv  to  the  United  States  senate,  340,  341,  J42,  d4d, 
SFb,S2»£  and estates  in  chancery,  346,  43%  433,  445. 
The  judiciary,  [article]  370,  371,  372,  373,  440,  459,  460, 
iw     The  trial  by  jury,  426,  429.    The  court  of  inipeRch- 
fJnts  434  435,  436.    Of  appeals,  438, 548.    The  Supreme 
rK??  Si    553,  557,  558.  565,  567,  573-      Removal  of 
£Zes   827.    The' qualifications  of  voters,  792,  793   796, 
w7  R02     Future  constitutional  amendments,  794.    Com- 
rniiarv'  general,  799,  800.    Improvement  of  the  canals, 
801?eSl  tenures   802,  803,   804,  816.    Leasehold  es- 
7~;L   R17     Free  schools,  832.    Transfer  of  business  to 
Sinew  courts,  833.    Abolishing  judicial  offices  in  cities, 
^OS.    Separate  submission  835^ 

EU?fw^nve^ol  4,  44.    Judicial  expenses,  5,6,  8,  21. 
of  the  convention,  *,       {  f  seventeen,  38,  54.    The 

^JWZSLttot  arS,  93,  94,  106-  Qualifications  for 
mode  °£/e^f|jf  an.  The  personal  liability  of  bank. 
^OVet^2lV3  176  Pardons  and  reprieves,  233,  242, 
&  lT^S  JS number  of  senators,  293,  294,  306,  308, 
•»•  j':,t;„„  ion  Wyoming  and  Genesee,  335. 
Senate  district*,   320 .^ vvj        s       cj  6]a 

Counw  ,«^'15%2U* 'Enforcing  railroad  debts,  670, 
^ntreaiarAa^ol  713  "fc  ™i™S 


777, 819.    Future  constitutional  amendments,  794.    Lease 

Satarie? Tp^blic  officers,  103.  [see  Administration 
State  officers.] 


^BURV,  AARON.  Oh  the  appointment  of  printer. 
A  The  Vovernor's  salary,  s*.  *» .Terms  and 


SALls , 

numbeVot-sInatSfst  ^rfinlSdiTficli  W  The 
Sa Tof  members  of  the  legislature,  364,  M<.  Salaries 
Estate  officers,  389.  State  engineer,  305.  Exempj 
tions  of  ministers  of  the  gospel,  430.  The  court  of 
appeals,  548.  Salaries  of  judges,  675.  County  court  s, 
604.     i  irmting  appeals,  618. 

Salt  lands,  67,711,720, 

Salt  duties,  68.410 

SANFORD,   JONAH.    On  the  jurisdiction  of  county 

School"'  common,  the  educational  funds,  72,  802,  «0.  \ 

7fc0  to  782,  831,  832.  . 

School  moneys,  distribution  of,  93.  _ 

Secretaries  ot  the  convention.  60  to  66,  639. 
SKGKR,  FRANCIS.  His  appointment  as  secretary,  66. 
Senate  and  Assembly  districts,  single,  (see  Legisla- 

ture )  "' 

Senat.rs,  U.  S.;  their  appointment,  209. 
Separate  submission,  835,  836. 
yeigeant-at-arms,  appointment  of,  1,  473. 
Seventeen,  committee  of,  25-    Their  projet,  27. 
*HAVER,  PETEK.  On  six  months'  citizenship  and  30 

days'  residence  fi.r  electors,  91,792,  797.    £™  *™*f 

residence  tor  governor,  133.    Salary  of  district  at-  „; 

SBaT/daNIEL  J.  On  constitutionaliziDg  the  peoples' 
S^LDON "ELIJAH..  On   the  individual   liability  of 

**%£$  of \te  committee  of  seventeen,  46,  52,  6a     Col- 
lection  of  the  public  revenue  in  specie,  69,  89^  90,  660. 
i  juTcil  system,   74,   75,   468,   567| ,    5|0 •  J"g~l 
83  077     Taxation  of  personal  property,  86.    Koyal 
frants   102,  119,  120.    The  supreme  executive  power, 
fir  QuaHncaTions  for  governor,    149,  ^,2^0, 
«2V    ^i,P  matter  of  Skidmore  and  Hallett,  •■»§,— 
l^ies^    Pardons  and IreprteT,. ***»>!&  ft 
281     Senate  and  assembly  districts,  316,  3J),  ,360. 
The  pay  oi  members,  339.    The  R  chmond  and  K|ings 
district;    319.     The    New-York   city    districts,    359. 
The  political  year  and  legislative  term.  367     Tte 
poSe? i  of  the   canal  board,   fcc.  397.     iMpecUou, 
?qq    401    402,  826.    Conciliation  cpurts,  461.     Sim- 
fuhcation  of  pleadings,    530.    Justices,  tenfr 
ties    621,  622.    The  debt  creating  power,  723,  726. 
General  laws  for  corporations,  737,  7s9.    Small  notes 
?6l     Suspension  of  specie  payment,  762.    Limiting 
the  aggregate  bank  circulation,  766. 
SIMMONS,  GEORGE  A.  On  rules,  8.    The  met  of -tte 
committee  of  seventeen,   36.   .  Employment  df  re- 
porters 43,  46.    Mode  of  reporting  articles,,.  «£■  |09. 
^"lupreme"  executive  power,  126,  JJ7,    J|ego. 
vernor's  term,   129.    His  salary,  229.     Hib  ^UUn« 

"  J.J  ™ ti  to  elect  a  sovernor,  S73.  The  veto  power, 
S  ^r'Ve^'lXCbero^torj, JSSta&» 
f  if  a  ^Pmblvmen ,  324.  Single  assembly  «s£x»cis.  «■* 
tL^v  of  numbers,  337, 338, 340, 366.  Their  elte^ 
mv  tPo  t\e  U  S  Sena  e.  340, 346.  Their  holding  oSces 
uSer  the  U  S  ,  366.  Salaries  of  state  officers,  368. 
racial  system,  378,  379, 180,  49C MM, ,493,  549^, 
553,  655,  657. .  County  courts,  381, 6Mg  M5, ^|^lat|UX 
and  estates  in  chancery,  384.    »*»»e»°l  Jj T  Com. 

gia    ElecUoa  of  ct»mi^w«pa«*w»  «■*    •?"R^, 
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tenures,  802,  803,  816.    Freedom  of  conscience,  807. 
Competency  of  witnesses,  808,  818 
SMITH,  ELISHA   B.    On  judicial  expenses,  21.     The 
Schoharie  and  Otsego  district,  360, 366, 824.    The  time 
of  holding  the  first  election  under  the  new  constitu- 
tion, 366.    A  state  superintendent  of  ocmmon  schools, 
394.     Future  taxation,  732.    Extension  of  the  Che- 
mung and  Chenango  canals,  801. 
SPfiNCliR,  E.  On  conciliation  courts,  599.    The  elect- 
ive franchise,  791. 
SPKNUKR,  WILLIAM   H.   On  the  salaries  of  judges, 
675.    Their  election,  592,  593.    Publication  of  legal 
decisions,  641.    The  property  qualification,  769. 
STARBUCK,  JAMES  F.  His  appointment  as  secretary,  1. 
STEPHENS,  JOHN  L.  On  codification,  78.    New- York 
city  court  of  arbitration,  92.    The  mode  of  reporting 
crticles,  98.     Pardons  and  reprieves,  236,  279,  332. 
Term  and  number  of  senators,  352,  853.    A  judicial 
system,  474,  475,  649,  558,  560.    Conciliation  courts, 
489,  693,  699.    County  courts,  629.    Final  adjournment, 
671,  678,  579. 
STETSON,  LEMUEL.    On  rules,  7.    The  projet  of  the 
committee  of  seventeen,  32,  40.    Taxation  of  personal 
property,  84,  85.    Bank  ana  state,  89.    The  mode  of 
reporting  articles,  97,  98.     Pardons  and  reprieves, 
234,  241,  242,  280.    Official  inability,  243.    The  govern- 
or's salary,  226,  229,  27-J.    His  holding  other  offices, 
252.    His  qualifications,  268, 271,272.    Tne  vetopower, 
264,  266.    Term  and   number  of  senators,  294,  309. 
Senate  districts,  322,  350,  358.    The  pay  of  members, 
338.    Their  eligibility  to  the   U.  S.  Senate,   340,  341. 
Districting  for  the  assembly,  347.    Wyoming  and  Ge- 
ne ee,  348,  363.    Fractional  representation,  366.   Com- 
missary-general, 300,  3)1. '  Prison  inspectors,  390,  391, 
416.    State  engineer,  406.    Managers  of  the  state  luni- 
tic  asylum,  416.    The  trial  by  jury,  424,  425,427.    A 
judicial  sysiem,  435, 444, 445,  446,  460,  463, 495.     County 
courts,  524,  60S,  632.    Court  of  appeals,  546.    Re-eligi- 
bility  of  judges,  562.    Their  election,  535.    Concilia- 
tion courts,  598.     Keeping  of  money  deposited  in 
court,  628.    Taxing  suitors,  630.    Enforcing  railroad 
debts,  663,  669.     The  canals  and  finances,  671,672,  698, 
700,710,  7;  I,  719,  730,  731.    Powers  and  duties  of  the 
legislature,  [article,]  714.  A  state  board  of  appraisers, 
744.    Personal  liability,  746,  765.    General  laws  for 
corporations,  768.    Term  of  sheriff,  771.    Rights  of 
married  women,  813.    Restraints  on  legislation,  825. 
Making  the  state  suable  oh  claims,  225,  826. 
ST.  JOHN,  DAVID  B.  On  the  abolition  of  the  salt  du- 
ty, 68.     Special   legislative  privileges,  82.     Terms 
and  number  of  senators,  308.    Inspectors  of  state 
prisons,  396.    Conciliation  court,  640.    The  rate  of 
interest,  [Article,]  714.    Future  taxation,  730.    F«es 
of  county  officers,  774.    Rights  and  property  of  mar- 
ried women,  818.    Constructive  services  and  double 
office  holding,  834. 
STOW,  H.  J.  On  rules,  8.    Judicial  expenses,  22.    The 
projet  of  the  committee  of   17—51,  52.    His  plan  for 
conferring  privileges  on  ^lectors,  67,  73,  754,  824.    A 
commission  to  simplify  legal  practice,  72.    Dividing 
counties,  82.    Taking  private  property  for  public  use, 
83.    Taxing  mortgages,  101.    His  plan  of  appointing 
judges,  103,  584.   State  officers  holding  other  stations, 
123,  282.  The  supreme  executive  power,  127.  The  gov- 
ernor's term,   128    129.    His  qualificationsr  154,  155. 
The  matter  of  Skidmore  and  Hallett,  223.    Pardons 
and  reprieves,  23^  236,  237,  238,  242,  278,  279.    Official 
inability,  214,  245.    The  veto  power,  266.    Basis  of 
representation,  305     Senate  districts,  316,  317.    Eli- 
gibility of  legislators  to  the  United  States  senate. 
340,  343.    Inspections,  401.     The  trial  by  jury,  426, 
427.     A    judicial   system,    473,   474,  524,  543,  547,  593. 
Election  of  judges,  645,  584,  591.    Their  re-eligibility 
and  term,  562,  563.    Their  removal,  584.    Supplying 
vacancies,  606,  833.   Conciliation  courts,  600.   County 
courts,  604.    City  courts,  618.    The  canals  and  finan- 
,.    ces,  680,  681,  682,  683,  684,  686,  727,  728,  828.     General 
>'    laws  for  corporations,  737,  742,  762.  Removal  of  local 
officers,  770.    Vacancies,  771.    Eligibility  as  sheriff, 
771.    Negro  suffrage,  787,  788.    Qualifications  of  vo- 
u>     ters,  792,  797,  819,  822.    Rights  of  the  accused,  801, 
*     802.    Leasehold  estates,  804.   Freedom  of  conscience, 
807.    Competency  of  witnesses,  808.    New  constitu- 
tion, 838. 
STRONG,  HENRY  W.  His  appointment  as  secretary,  1. 
STRONG,  ENOCH.  On  judicial  expenses,  20.   The  dis 
tributioa  of  business*  3d.    Rules,  34.    Opening  the 
practice  of  law  to  all,  73,  676.    Election  of  jurors,  80. 
'Taxation  of 'personal  properly,  86.    Of  mortgaged 
'     "  The  roi  ' 


property)  93,  133,  134. 


mode  of  reporting  art* 


cles,  106.  The  powers  of  the  convention*  121.  Titlet 
of  bills,  134.  A  recess,  143.  Qualifications  for  gov- 
ernor,  182,  183,  184,  185,  205.  Terms  and  number  of 
senators,  293.  Single  assembly  districts,  331.  Ham- 
ilton and  Fulton,  334.  The  pay  of  members,  338. 
The  New  York  city  districts,  359.  Salaries  of  state 
officers,  385.  Of  canal  commissioners,  396.  Inspec- 
tions, 402.  State  engineer,  408.  A  judicial  system, 
464,  465,  546,  660,  593,  594,  595.  Justices'  courts,  531f 
619.  Salaries  of  judges,  575.  Their  election,  5S5, 
592.  Masters  and  examiners,  580.  Conciliation  courts, 
599.  Appeals,  644.  The  canals  and  finances,  686. 
687.  Chenango  and  Chemung  canals,  735.  General 
laws  for  corporations,  742.  Free  suffrage,  777.  Citi- 
zenship and  residence  for  voters,  792.  Powers  of 
boards  of  supervisors,  829.  The  new  constitution, 
837  ' 

Suffrage,  Indhn,  67. 

"  m  Negro,  6S,  246.  [See  elective  franchise.] 
Superintendents,  county,  230.  [See  officers,  local.] 
Supervisors,  boards  of,  68,  82,  111,  163,  724,  829. 
Surplus  revenues,  canal,  [see  canals  and  finances.] 
Surrogates,  67,  120.  [See  officers,  local.] 
SWACKHAMER,  CONRAD.  On  the  distribution  of  busi- 
ness,  16,  23.  The  projet  of  the  committee  of  17-29, 
30.  Abolition  of  the  court  of  chancery  and  court  of 
errors,  limiting  appeals,  court  of  conciliation,  59,  461, 
598, 599,  601.  Adjustment  of  claims  against  the  state, 
123.  Qualifications  for  governor,  140, 141.  His  holding 
other  offices,  124,  249,  252,  254  His  salary,  226,  227. 
Donations  to  colleges,  290.  Terms  and  number  of 
senators,  307,  323.  Of  assemblymen,  324.  Single 
assembly  districts,  330,  333,  348.  The  pay  of  mem- 
bers, 336,  337,  364.  Wyoming  and  Genesee,  348.  The 
New  York  city  senate  districts,  369..  Limiting  legis- 
lative sessions,  365,  366.  Funds  and  estates  in  chan- 
cery, 433  A  judicial  system,  437,  444,  463,  465,  486, 
487.  495,  551,  673,  S68.  Licensing  attorneys,  576,  827. 
Election  of  judges,  684,  583.  County  courts,  696.  Ap- 
peals, 614,  616,  617,  618.  City  courts,  618.  Police  jus- 
tices,  623  Disinterment  of  the  dead,  631,  806.  Re- 
straints upon  trade,  702.  The  canals  and  finances, 
716,  717,  722.  Loans  to  railroads,  722.  Personal  lia- 
bility, 765.  Election  of  district  attorney,  770.  Eligibi- 
lity as  sheriff,  771.  Fees  of  county  officers.  773.  Of  at- 
torneys, 774,  827.  Negro  suffrage,  790.  Qualifications 
of  voters,  791, 793,  796, 797.  Rights  of  married  women, 
796.  Imprisonment  of  witnesses,  814,  815.  Masters  in 
chancery,  833.    Resolution  of  thanks  to  secretaries, 


TAGGART,  MOSES.  On  rules,  5.  Chancery  sales  of  in- 
fants' estates,  81,  91.  Titles  of  bills,  134.  The  govern- 
or's salary,  224,  225,  226.  Pardons  and  reprieves. 
239,  240,  242,  278,  279  Official  disability,  242,  244. 
Terms  and  number  of  senators,  291,  308,  354.  Of 
assembly,  324.  Single  districts,  320,  331.  The  case 
of  Wyoming  and  Genesee,  336,  348,  362.  The  pay  of 
members,  336,  365.  Their  eligibility  to  the  United 
States  senate,  340.  Salaries  and  fees  of  state  offi- 
cers, 390,  393,  394, 404.  Pay  of  state  prison  inspectors, 
396,  415.  Trial  by  jury,  429.  Competency  of  wit- 
nesses, 430,  807,  808  Eligibility  of  ministers  of  the 
gospel,  430.  Court  of  impeachment,  435,  436.  Of  ap- 
peals, 549.  Supreme  court,  439,  440,  446.  Funds 
in  chancery,  466,  491,  [minority  report]  493,  725, 
835.  Judicial  patronage,  576.  Testimony  in  equity 
cases,  579,  580.  Conciliation  courts,  599,  600,  640. 
Limiting  appeals,  614.  Keeping  of  money  deposited 
in  court,  628.  Simplification  of  legal  practice,  641. 
Licensing  attorneys,  826,  827.  tTeneral  laws  for  cor- 
porations, 830.    The  new.  constitution,  837. 

TALLM  \DGE,  JAMES.  On  the  distribution  of  business, 
25.  The  projet  of  the  committee  of  17—31.  Citizen- 
ship and  registration,  56,  57,  120,  121.  Judicial  fees, 
59.  The  mode  of  reporting  articles,  68,  69.  Consti- 
tutionalizing  non-imprisonment  for  debt,  72.  Rules, 
80.  Local  taxation  of  personal  property,  86, 87.  Funds 
in  chancery,  12a.  Qualifications  for  governor,  150, 
151,  152,  272,  273.  Rights  and  privileges  of  citizens, 
[article]  153,  154,  417,  418,  419.  Expatriation,  170, 
171.  Governor's  salary,  226,  227,  273.  His  holding 
other  offices,  252.  Pardons  and  reprieves,  236,  237. 
238,  241,  242,  281.  Delivery  of  fugitives,  256.  Appro- 
priations by  resolution,  258,  259.  The  veto  power, 
267.  Term  and  number  of  senators,  291,  297,  30S,  309, 
313,  314.  Single  assembly  districts,  333.  The  pay  of 
members,  339.  Their  eligibility  to  the  United  State* 
senate,  34d.    Fees  of  state  officers,  393.    Ingpeetioa*, 
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40i;  408.  Election  of  prison  inspectors,  41*.  A  judi- 1 
Ciai  system,  72,  497,  617,  518,  606,  606,  607,  889  to  896- 
Tfce  court  of  appeals,  540,  643.  Re-eligibility  and 
term*  of  judges,  663.  Their  salaries,  676.  Their 
holding  other  offices,  677.  Their  removal,  683,  684. 
Their  election,  567,  588.  Conciliation  courts,  698, 
640.  Appeals,  614.  Keeping  of  money  deposited  in 
court.  628.  Remedies,  636.  Ex  post  facto  laws,  638. 
The  canals  and  finances,  696,  728,  875.  Free  schools, 
816.  State  board  of  assessors,  743.  Excessive  bail, 
815.  The  new  coustitution,  838. 
Taxation,    equalization  of,   59,  68,  72,  84to  88,  93,   100, 

102,  132  to  134,  230. 
Taxation  of  suitors,  629,  633. 

TAYLOR,  WAL,  on  appointing  a  printer,  3.    Rules?  ?>  8, 
26,  34.     The  distribution  of  business,  16,   17,  25.     Ihe 
vrokt  of  the  committee  of  seventeen,  29.    Duty  on  salt, 
68.    Election  of  judges,  91,588.    Mode  of  renorting  ar- 
ticles. 98.     Qualifications  for  governor,   147,   148,  191. 
His  holding  other  offices,  249,  251,  262.    The  legislative 
department,  [article]  207,  208.    Restraints  on  the  Passage 
of  bills,  134,  209,  224.    Pardons  and*  reprieves,  237,  238, 
281.    Official  disability,  242,  243.    Appropriations  by  reso- 
lution, 258.     The  veto  power,  259,   266,  284.    Number 
•  ani  term  of  senators.  291,  292,  293,  294,  297,  306,  309, 
352  358.    The  basis  of  representation,  298,  300.    The  pay 
of  members,  337,  340,  364.    Districting  for  the  assembly, 
348.    The  senate  districts,  350.    Equal  rights,  351.    The 
New  York  city  districts,  359.    The  political  year  and 
legislative  term,  367.    Vesting  the  judicial  power,  488, 
532.     Simplification  of  pleadings,  530.      Ihe  judiciary, 
488,  532,  545,  547,  552,  555,  596,  597,  607,  609.    Re-eli- 
iribilty   and  terms  of  judges,   563.    Their  holding  other 
offices,  577.     Conciliation  courts,  613.    Taxing  suitors, 
630   633.    The  canals  and  finances,  700,  707,  718,  719. 
Oneida  river  improvement,   719,   727,  828.      The   debt 
creating  power,  726.     The   right  of  suffrage,  776,  <77, 
822.    Inspections,  834. 
TAYLOR   JOHN  J.,  on  judicial  business  and  expenses, 
20  21,  174-    Conferring  on  surrogates  certain  chancery 
po'wers,  67.     Abridging  legislative  sessions,  71.    Single 
assembly  districts,   334.    Eligibility  of  legislators  to  the 
United  States  senate,  346.    The   trial  by  jury,  429.    A 
judicial  system,  468,    469,  470,   471,   472,  528,  572   573. 
Simplification  of  pleadings,  530.    Re-eligibility  of  judges, 
562.      Their    holding   other    offices,   577.      Conciliation 
courts,  599.    Justices'  courts,  602.    County  courts,  608. 
Taxing  suitors,  630-    Enforcing  claims  against  railroads, 
719     The  Chenango  and  Chemung  canals,  720,  735,  793. 
Tenures,  land,  681,  782,  802  to  805,  815  to  817. 
TILDEN,  S.  J.,  on  the  distribution  of  business,  15,  16, 19, 
24     The  vrojet  of  the  committee  of  seventeen,  31,  39,  40, 
46,  48,  50,  54.    The  finances,  80,  81.    The  governor's 
holding  other  offices,  123,   124.     His  term,  129.     His 
salary?  226.    Appropriations  by  resolution,  259.    Pardons 
and  reprieves,  277.    Terms  and  number  of  senators,  292, 
314,  315.    Senate  districts,  318,  319.    Inspections,  401,  403, 
State  engineer,    408,   409.     County  courts,    497.    The 
court  of  appeals,  549.    Terms  of  the  judges,  550.    The 
Supreme   Court,   557,  558,  560,  561.    Simplification  of 
pleSs,   582.    Election  of  judges,  588    589.    Sale  of 
the  public  works,  678.    The  canals  and  finances,  685, 
696,  697,  700,  710,  715,  716.    |%»eral  laws^  ^corpora- 


696,  6i>7,  7UU,  viu,  no,  <ja>-  w>uw«  ltt"VX~o  ra- 
tions, 745,  775,  778.  Personal  liability,  766,  778.  Lmu 
tation  of  the  aggregate  bank  circulation,  767,  768.  Re- 
sidence of  voters,  797,  798.  Licensing  attorneys,  827. 
TOWNSEND,  S.,  on  the  distribution  of  business,  24,  25. 
The  vrojet  of  the  committee  of  seventeen,  51,  54.  The 
number  of  petit  jurors,  58.  Paying  members  of  the  le- 
gislature by  salary,  71,  336,  337,  338.  Separation  of 
bank  and  state,  89,  660.  Exemptions  from  execution, 
02  93  818.  Royal  grants,  102.  Taxing  mortgaged  pro- 
nl'rtv  133  134.  Personal  liability,  176.  State  board  of 
lessors,  239,  743,  744,  780,  826.  Official  inability,  243. 
Registration,  321.  Funds  and  estates  in  chancery,  384. 
ALgSeTustices  of  supreme  court,  594.  Keeping  of 
rnon^vs  deposited  in  courts,  627.  Remedies  at  law,  634, 
TO^  The  canals  and  finances,  707.  General  laws  for 
SkoSSi^Ml.  Personal  liability  746,  779.  Limit- 
inff  the  aggregate  bank  circulation,  766. 

TRACY  JOHN,  his  election  as  president  of  the  conven- 
tion, 1.  H*  address  on  taking  the  chair,  1.  On  the  final 
adjournment,  840 

Trade  and  commerce  restrictions i  on, *»• 
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Usury  laws,  proportion  to  abolish,  68. 
V. 

VACHE,  ALEX.  F.,  on  assessing  by  jury  the  value  of 
property  taken  for  'public  use,  90,  91.  Pardons  and  re- 
prieves, 278.  '*''■.. 

Vacancies  in  office,  filling  of,  7S0.  4 ,» 

VAN  SCHOONHOVEN,  W.  H.,  on  the  taxation  of  per*  - 
tonal  property,  86.    The  mode  of  reporting  ar  ic  es,  99,  -, .; 
ST  Qualifications  for  governor   189  190.    His  holding     , 
a  military  command  under  the  United  States,  276.    Par- ,  -  . 
dons  andVieves,  242,  279   281.    Official  inability,  244,. 
245.    Term  and  number  of  senators,  307,354.    Denot- 
ing, 348.    The  basis  of  representation,  361.    Pay  of  mem- 
bers  of  the  legislature,.  365.     Their  eligibility  to   the 
United  States  senate,  345.    Salaries  of  state  officers,  387, 
m .State  engineer',  396,  405.    The.  trial  by  jury,  428. 
Masters  and  examiners,  580.    A  judicial  system  54  ,1 553, 
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laws  for  corporations,  737,  742,  7AA   768,  769.    Phonal     ^ 
liability    747.    Remova  of  local  officers,  770.    idigibiu      v 
y  asskriff,  771K   A  two-third  vote  to .part  A™""*.     - 
779.    Free  schools,  782.    Right  of  suffrage,  789,  792,  821. 
Feudal  tenures,  803,  804.    Freedom  of  conscience,  807. 
Leasehold  estates.  817,    The  new  constitution  837. 
Viva  voce  votes  on  appointments  to  office,  192,  835. 

W.  ' 

WARD,  AARON,  on  rules,  2,  6,  41.  The  distribution  of 
business,  13.  The  projet  of  the  committee  of  seventeen, 
28  30,  48,  54.  Appointment  of  reporters,  42.  Registra- 
fon  56  'Secretaries,  65.  The  abolition  of  the  court  of  , 
errors,  75.  The  manner  of  reporting  artic  es,  107, ,108. 
Delivery  of  fugitives,  113,  255.  Qualifications  for  go-  ■. 
vlrnoMSS  Ifif  His  salary,  227.  His ^ihtary  functions 
251  252  276.  The  five  minutes  rule,  225,  327.  Ihe 
New  York  city  senate  districts,  355  The  court  of  appeal, 
as«  A  judicial  svstera,  535,  536,  537,  o<i»,  o«iy.  ine 
canals  tnffinancesl  688,' 689,  W    The  militia,  799,  832. 

WATERBUhCdAVID  S,  on  rules,  8.     Widows'  and      <. 
oTnhans'  rights,  68.    Taxation  of  personal  property,  88. 
The  debt  creating  power,  93.    Justices' courts,  111.    Par-      -, 
Sis  and  reprieves;  234,  236,  238.    Qualifications  for  go- 
vernor7l64P   His  holding  other  offices,  253.    Calling  out 
The  m  litia  in  aid  of  sheriffs,  256.    Terms  an^ &om6£jJ 
senators,  291.    The  basis  of  representation,  302.    Single 
assembly  districts,  332,  348.    The  pay  of  members,  m 
Their  eligibility  to  the  United  States  senate,  345.    State 
enirineer/W    Funds  and  estales  in  chancery,  445.    A 
fudldal  sVsTem,   472,  519,  530,  542,   546,  559,  573,  5*4,    . 
Stf&Srie.  of  judges,  575  fi^nsmg  attorney*  fl£ 
577.     Concii  ation  courts,  598,  600,  613-     Appeals,  W4. 
Eligibility  as  judge,  635,{644.  The  canals  and  finances,  701. 
Nelro  suffrage,  776,  786,  789,  791.    Feudal  tenures,  804.        ,: 
WHITErCAMPBELLP.,  on  the  distribution  of  business,    -■ 
15      Closing    thereof,  579.     Restrictions  on  trade,  64.   :y 
MmplificaUol  of  legal  practice,  77.    The  ma    by  Jurf^ 
77.  ^Codification  of  the  law,  77,  82,  I{™ei  Sfc^S    - -i- 
General  laws  for  corporations,  11,  744.    Powers  oi  ooaraa .  ^ 
SS  111.  length  of  legislative  sessn^is,  [en-  ^ 
ouirvf  177.    Term  and  number  of  senators,   ^1>   30* ... >f 
Senate  districts,  316,  358.    Eligibility  of  legislators  to  the     ;,', 
ESS  ISVenate   343 ,344   366.    Keeping  of  money.    - 
deposited  in  courts,  346,  384,  627.    The  New  yorK  eiiy 
districts,  355.      The  basis  of  representation,  360.     The 
office  of  state  engineer,  395.    Inspections  400,  401.    A      ^ 
SSiHal  svstem,  444.     The  feourt  of  appeals,  541,  543.     * 
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littee  of  seventeen,  54.    The  mode  of  reporting  ar- 
,— ,  69,  70.     Suffrage  and  naturalization,  74.     Funds 
chancery,  91,  123,  433.     The  governor's  term  and 
Salifications,  129,  138,  160,  161,  162,  203,204,  271.    His 
iJliUtary  functions,  243.    Pardons  and  reprieves,  233,  239, 
-1*1,  242,  281.    Official  inability,  242,  243,  244,  245.    The 
delivery  of  fugitives,  256.     The  veto  power,  287,  28&. 
^%rms  and  number  of  senators,  298,  308,  312,  352.    Basis 
t«'Sf  representation,  300,  310.     The  pay  of  members,  337, 
5»  339  364.     Their  eligibility  to  the  United  States  senate, 
«frm  34 J,  343.    Districting  for  the  assembly,  348.    Length 
;i  ?«f  sessions,  365,  366.     Fractional  representation,   367. 
^Inspections,  401      A  judicial  system,  [his  article]   411, 
^  %l%    Powers  of  the  canal  board,  &c,  416,  417.    Equal 
fights,  420.    Vested  remedies,  421,  422.    Trial  by  jury, 
;  424. 425,  427.    The  court  of  impeachments,  435,  436,  437. 
Of  appeals,  438,  439.    The  Supreme  Court,  443,  444,  .464, 
488,   489,  490,  565,  572,594,  595.    Election  of  judges, 
092,  593.    An  accountant  general,  473.    Justices'  courts, 
.  621.    Arrears  of  business  in  courts,  636.    Enforcement 
of  state  claims  again*!  railroads,  656,  657,  659.     J  he  ca- 
nals and  finances,  675,  676,  677,  686,  696,  716,  828,  829. 
Specific  appropriations,   721,  722.      The  debt  creating 
power,  724,  725.    Future  taxation,     731.     On  the  two 
financial  articles,  733.     Security  for  circulating   notes, 
?64.    General  laws  for  corporations,  768.    Vacancies  in 


Joeal  offices,  775.  Free  schools,  782.  The  elective  (ran. 
chise,  798,  821,  822.  Feudal  tenafes,  804,  805.  Rights 
of  married  women,  812,  813.  Competency  of  witnesses, 
818.  Licensing  attorneys.  827.  Resolution  of  thank* 
to  the  clergy,  837.  The  new  constitution,  838.  The  ad- 
dress to  the  people,  839. 
WRIGHT,  Wl.  B„  The  veto  power,  261,  262,  263,  264. 
Term  and  number  of  senators,  294,  295,  296.  The  case 
of  Hamilton  and  Fulton,  334.  A  judicial  system,  450, 
481,  482,  483,  484,  485. 

Y. 

YOUNG,  ANDREW  W..  on  rules,  7.  Negro  suffrage,  68, 
786,  A  recess,  135.  Qualifications  for  governor,  155, 
164  165,  166.  Term  and  number  of  senators,  291,  296, 
31-2  benaif.  districts,  323.  Numberof  the  assembly,  324, 
The,  case  of  Hamilton  and  Fulton,  324.  Of  Wyoming 
and  Genesee,  335,  348,  349,  362.  Salaries  of  state  offi- 
cers, 386.  Eligibility  of  ministers  of  the  gospel,  432. 
Court  of  impeachments,  436.  Of  appeals,  438.  Election 
of  judges,  546.  Their  re-eligibility  and  terms,  564. 
Their  holding  other  offices,  577.  ConcUiation  courts, 
599.    County  courts,  601. 

YOUNGS,  JOHN,  on  the  pay  of  members,  337.  Concilia- 
tion courts,  613.    An  address  to  the  people,  695. 
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